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USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have thie 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
“ Referred to,’”’ which come at the end of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inler se. The terms used in classi- 
fying the annotating cases are as follows :— 

‘* APPLIED ” (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applicd to a new set oi facts and circum- 
stances in the annotating case. 

** APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

* DISTINGUISHED ”’ (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

* DouBrenp ” (Dbtd.).— This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

** EXPLAINED ” (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point. of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

** EXTENDED ” (Extd.).—Compare “ APPLIED, 

FOLLOWED ” (Kolid.).—Yhis expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts ure sub- 
stantialiy identical in the two cases. 

** Not FoLLowep ” (N.F.).—Compare “ FOLLOWED,” supra, to which it is the adverse. 

* OVERRULED ” (Overd.).—This expression is used where the annotating casc is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

“ REFERRED ” (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

*“* MENTIONED ” (Mentd.).— This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part 1.—Small Holdings. 


Sect. 1—IN GENERAL. 

See Small T[oldings & Allotments Acts, 1908- 
1926; Small Holding Colonies Act, 1916 (c. 38); 
Small Holding Colonies (Amendment) Act, 1918 
(c. 26), as amended by Land Settlement (Facilities) 
Act, 1919 (c. 58); Ministry of Agriculture & 
Fisheries Act, 1919 (c. 91). 


PART I. SECT. 1 
What ia a holding—Whether land 


ea » &@ dweolling-house, & a Bere of 
; applied to the Lan 
arial zandholders 


SECT. 


2.—AUTHORITIES FOR PROVISION OF 
SMALL HOLDINGS. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 38-53, 57, 59; Land Settlement 
(Facilities) Act, 1919 (c. 59),s.17; Small Holdings 
& Allotments ‘Act, 1926 (c. 52), ss. 1-15; Small 
Holding Colonies Act, 1916 (c. 38); Small Holding 


previous tenants; but appct. was 


d Ct. under under no obligation either to use the 


Scotland) Act shop as a smithy or to do black- 
with carding mill 4 %S tt.) — Yoo. 1911, to fix the art eortante rent smith’s work for the tenants of the 
figie to ei aco a +L. T. 478; ayable by him as statuto small landlord’s estate, nor were these 
(1914) 8. O. 689.—8 tenant of the subjects. The house & tenants bound to employ him. The 


b. —— Blacksmith’s shop, dwelling- 
house & land.}—The yearly tenant of 
subjects consisting of a blacksmith’s 


J.—VOL. XLII. 


sho 


wore built & maintained by the 
landlord, & the shop had always been 
occupied as a smithy by appct. & the 


value of the sinithy to appct. was less 
than that of the house & lands :— 
Held: tho subjects did not form a 


B 


SmaLL Hotpines, SMALL DWELLINGS, AND ALLOTMENTS. 


Sect. 2.—Authorities for provision of small hold- 
ings. Sects. 3, 4 & 5.] 


Colonies (Amendment) Act, 1918 (c. 26), as 
amended hy Land Settlement (Facilities) Act, 
1919 (c. 59); Ministry of Agriculture & Fisheries 
Act, 1919 (c. 91). 


Srot. 3.—SCHEMES. 
See Small Holdings & Allotments Acts, 1908~ 


Secr. 4.—ACQUISITION OF LAND. 

Sce Small Holdings & Allotments Act, 1908 
(c. 36), ss. 388-47, 61; Land Settlement (Facilities) 
Act, 1919 (c. 59), ss. 2-9, 16, 28-30, sched. I.; 
Small Holdings & Allotments Act, 1926 (c. 52), 
ss. 4, 17, 18. 

1. Compulsory purchase——The order — Nature 
~—Whether certiorari to quash granted.|—The 
effect of Small Holdings & Allotments Act, 1908 
(c. 36), 5. 39 (8), is that an order for the com- 
pulsory acquisition of land under that Act which 
has been confirmed by the Board of Agriculture & 
Fisheries is final, & has the effect of an Act of 
Parliament. Certiorari, therefore, will not be 

anted to bring up & quash such an order.— 

x p. RINGER (1909), 73 J. P. 436; 25 T. L. R. 
718; 53 Sol. Jo. 745; 71. G. R. 1041, D.C. 

2.—— —— —— —~.]—Land Settlement 
(Facilities) Act, 1919 (c. 59), s. 10 (1), does not 
require that the previous consent of the Board of 
Apgriculture & Fisheries should be obtained before 
@ council make an order for the compulsory 
acquisition of land under sect. 1, sub-sect. 1 of the 
Act, but only that that consent be obtained 
before the council exercise the power conferred 
upon them by the order by proceeding actually 
to acquire the land by giving notice to treat or 
otherwise, 

A county council, after holding an inquiry in 
regard to the matter at which all necessary parties 
were represented, made an order under the Small 
Holdings & Allotments Act, 1908 (c. 36), & Land 
Settlement (Facilities) Act, 1919 (c. 59), for the 
compulsory acquisition of a farm for the purposes 
of these Acts. On an application by the owner 


holding to which Small Landholders 
Acts applied.—SToRMONTH DARLING v. 
Youna, [1915] 8. C. 44.—-SCOT. f 
_ o Land used for fruit grow- , 
ing.]--The lessee of 10 acres of land 








£30. )—ILTAMILTON v. HAMILTON’S (DUKE) 
TRUSTEES, [1918] S. C. 282.—SCOT. 
Tand & dwelling-house not & no 


required for agricultural purposes.) —- 
Where, at the date of Small Land- 


of the farm for a writ of certiorari to remove the 
order into the High Ct. on the ground that the 
council had made it without jurisdiction, inasmuch 
as they had not obtained the previous consent of 
the Board of Agriculture :—Held: the order was 
not merely administrative but quasi-judicial in 
character, it affected appct. personally & not only 
as one of the public or of a section thereof, & he 
had not in fact waived any right which he would 
otherwise have had to the relief which he claimed, 
& if he made good the ground of his application, 
he was entitled to the writ ea debito justitia.— 
R. v. BEDFORDSHIRE County CouncIL, Ea p. 
SEar, [1920] 2 K. B. 465; 89 L. J. K. B. 426; 
123 L. T. 50; 84 J. P. 97; 36 T. L. R. 369; 


18 1. G. R. 249, D.C. 
3. ——- Making of order — Whether 


previous consent of Ministry of Agriculture re- 
quired..—R. v. BEDFORDSHIRE CouNTY COUNCIL, 
Ha p. SEAR, No. 2, ante. 

4. —— Outgoing tenant—Right to remove or 
sell stock.|Re Evans & GLAMORGAN COUNTY 
CouncIL, No. 7, post. ; 

5. Wilful refusal to convey.|—-After an 
order for compulsory purchase of land had been 
duly confirmed under Small Holdings & Allotments 
Act, 1008 (c. 36), s. 39 (3), the solr. for the owner 
wrote that he was advised by counsel that the 
order might be bad, & subsequently he wrote 
again refusing to convey, alleging the same 
advice :—Held: there had been a wilful refusal 
to convey within Lands Clauses Consolidation 
Act, 1846 (c. 18), s. 80.— He Jongs & CARDIGAN- 
SHIRE County CouNncin (1913), 57 Sol. Jo, 374. 

6. Compensation — Incorporation of Railways 
Clauses Consolidation Act, 1845 (c. 20)--Unworked 
minerals.j|—The N. county council acting under 
powers conferred by Small Holdings & Allotments 
Act, 1908 (c. 36), & an order of the Board of 
Agriculture, gave notice to the owner of a farm 
that they required to purchase the same for small 
holdings. The order made under the Act of 1908 
incorporated Railways Clauses Consolidation Act, 
1845 (c. 20), ss. 77, 78. The arbitrator was of 
opinion that the truce measure of the compensation 
payable to the owner was the value to him im- 
mediately before the giving of the notice to treat 
of the lands required to be taken by the county 
council, without taking into consideration as an 
element tending to reduce this value the risk of 
the land being injured at some future time by the 








was not larger than a suitable dwe - 
house for the holding; no part of it 
was fitted up as an inn or public-house ; 
travellers were received as 
lodgers there :--Held: the subjects 
were not prevented, by reason of the 


on which he had planted raspberry 
bushes, the fruit from which he sold 
mainly to jam-makers & sometimes 
outright to fruit dealers, was not en- 
titled to have declared a 
** landholder,” the land being a market 
garden & excluded from the operation 
of Small Landholders (Scotland) Act, 
1911, by sect. 26 (3) (d).—YEAMAN , 
coe ae (1916), 53 Se. L. 1. 596.— 





d. Cottage with garden, arable 
land & share of common grazing.) 
—The subjects consisting of a small 
thatched cottage in a village in Argyll- 
shire, with a plot of garden grout. & 
a byre, & one rood of potato land 
situated at a short distance from the 
cottage, & a one atioenth bara in oa 
common grazing oxten Ce) acres 
for the grazing of one cow, all let to one 
tenant at a cumulo rent of £4 43. 6d., is 
a “' holding ” within Small Landhalders 

pecuand Act, 1911.—Marco 
‘ Ua 





Land & buildings valued 


LM v * 
» (1916) 8. C. 283.—SCOT, 


holders Act, 1911, coming into opera- 
tion, there cxisted on land, held on 
such a tenancy that it would otherwise 
constitute a “ holding,” a dwelling- 
house or other building forming an 
integral & material part of the subjects 
of tenancy but not erected or required 
for agricultural or pastoral purposes, 
such dwelling-house or other building 
with the pertinents & site thereof 
might be excised from the land held 
on such tenanoy, leaving the remainder 
a statutory ‘' holding ’’ under the Act. 
—M‘NEILI. «vv. HAMILTON (pum) 
[1918] S. C, 221; [{1918) 18. L. T. 
265,.—SCOT. 

g. Agricullural Holdings (Scot- 
land) Act, 1908—House & land — 
Licence to liguor.}—At the com- 
imencement of Small Landholders Act. 
1911, the yearly tenant of a dwelling- 
house & 10% acres of arable land held a 
licence for the aale of porter & ale, 
which he sold to occasional customers, 
the amount of trade done by him in 
this way being very amall. he houge 





trado carried on therein, from being a 

* holding ” within the Acts.--TaYLOR 

v. Forpycr, [1918] 8S. C. 824; (1918) 
S. L. I. 186.—-SCOT. 


2 

h. Stuius of landholder—Who_ en- 
titled. }—Small Landholders (Scotlan4) 
Act, 1911, 8.2 (1) (ii) (a), enacts that it 
shall be a condition of a tenant or 
leascholder being ontitled to the status 
of a landholder “ that such tenant or 
leaseholder or his predecessor in the 
same family has provided or paid for 
the whole or the groater part of the 
buildings or other permanent improve- 
iments on the holding " :—TTelad: the 
words ‘* predecessor in the same 
faintly ’? included predecessors other 
than the immediate Derg a 
aon v. FORDYOR, [1927] 8, C. 72.— 


PART I. SECT. 4. 


k. Compulsory purchase — Right to 
reconveyance on failure of council to 
erect dwellings within a time.)-—— 


Part I—Smatut Howupinas. 


working of the minerals under the land in the 
event of their not being required by the county 
council to be left unworked under the Railways 
Clauses Consolidation Act, 1845 (c. 20) :—Held: 
it must be assumed that the arbitrator had come 
to the conclusion that there was nothing to prevent 
the remedy provided by Railway Clauses Consoli- 
dation Act, 1845 (c. 20), ss. 77,78, being a sufficient 
one for this future risk; & that being so it could 
not be said he had proceeded on any erroneous 
principle in making his award.—CARLISLE (HARL) 
v. NORTHUMBERLAND County Councim (1911), 
105 L. T. 797; 75 J.P. 539; 10 L. G. R. 60. 


7. ——— Outgoing tenant—Cost of refreshment 
supplied at sale.|—A county council agreed with 
an outgoing tenant in accordance with Small 
Holdings Act, 1910 (c. 34), to pay compensation 
for the logs or expense directly attributable to the 
quitting which the tenant might unavoidably 
incur in connection with the sale or removal of his 
household goods, stock, etc., the amount to be 
settled by arbn. The tenant on quitting the 
holding sold his implements & stock by auction. 
The umpire in his final award disallowed the 
tenant (a) £34 Ills. 8d. costs of refresiments 
supplied at the sale, but found as a fact that the 
amount was reasonable, & that it was cusLtomary 
& desirable to supply refreshment at such sales ; 
he allowed the tenant (b) £21 valuation fee, costs 
of valuing stock before the sale; (c) £181 loss on 
compulsory sale; (d) £2 2s. costs of preparing 
agreement with the council. Kach party was to 
bear their or his own costs of the arbn. :—/leld: 
(1) (4) was a reasonably necessary expense in 
connection with the sale & ought to be allowed 
to the tenant ; (b) was not an unavoidable expense 
of the sale, but rather was part of the costs of the 
arbn., & as such ought to be disallowed ; (c) was a 
loss directly attributable to the quitting, unavoid- 


ably incurred in connection with the sale, & 
ought to be allowed; (d) was not an expense of 
the sale & ought to be disallowed; (2) the out- 
going tenant was free to choose whether he would 
remove his stock or sell, & was under no obligation 
to remove to another farm if he had one or one 
was available-—He Evans & GLAMORGAN COUNTY 
Councin (1912), 76 J. P. 468; 28 T. L. R. 5173 
56 Sol. Jo. 668; 10 lL. G. R. 805. 

8. Costs of valuation of stock.]— 
He eens & GLAMORGAN CountTy CoUNCIL, No. 
» ante, 


° 











Loss on compulsory sale.] — 
Ae ENS & GLAMORGAN CounTy CouNcCIL, No. 
» ante, 
10. -——. Costs of preparing agreement 
with Council.|—Re Evans & GLAMORGAN COUNTY 
CounciL, No. 7, ante. : 





SEcr. 5.--DEALINGS WITH LAND. 

Sce Small VWoldings & Allotments Act, 1908 
(c. 36), ss. 47, 61, 62; Small Holdings Act, 1910 
(c. 34); Land Settlement (Facilities) Act, 1919 
(c. 59), ss. 11-133; Small Moldings & Allotments 
Act, 1926 (c. 52), ss. 3, 5-8, 11, 12, 19, 20. 

11. Letting —- Execution of lease -— Refusal of 
local authority to execute.|—BERNEY v. RINGLAND 
PanisH COUNCIL (1911), 75 J. P. Jo. 616. 

12. —--- Notice to quit—Validity.|—-An agree- 
ment for a yearly tenancy of a small holding pro- 
vided that the tenancy might be determined by a 
six months’ written notice expiring at any Michacl- 
mas. On Mar. 21, 1017, the agent for the landlords 
sent to deft., who was in arrear with his rent, a 
written notice to quilt on Oct. 11] (old Michaelmas 
Day), 1917. The notice to quit was enclosed in a 
letter in which the agent said, ‘‘ 1 am instructed 


Labourers (Ir.) Act, 1883, 8. 15, which 
enables the former owner of land, 
compulsorily acquired in fee by a 
district council for the puEDore of the 
Act, to require the land to be recon- 
veyed to him upon failure by the 
district council to make arrangements 
for the erection of the labourers’ 
dwellings within two years after the 
confirmation of the Provisional Order, 
ara not extended by Labourers (Ir.) 
Act, 1885, s. 4, 30 48 to apply to lands 
coinpulsorly acquired for a term of 
years under that sect.— FEE v. BALLY- 
MAHON RURAL DISTRICT COUNCIL, 
[11916] 11. lt. 97.—IR. 


l, Compensation—Should be assessed 
by arbitration d&: not by Land Court.) 
- ana v. STEWART, (1914) S.C. 675. 


m. Right of arbitrator to in- 
clude under depreciation head-—Dcpre- 
ciation in the valuc of estale atiributable 
lou presence of small holdings. |— BOARD 
OF AGRICULTURK FOR SCOTLAND v. 
PLUMMER, [1916] 1 A. C. 675, H. L.— 
SCOT. 





PART I. SECT. 5. 


n. Light of Farm Board to take pos- 
Session of land—On failure of pur- 
chaser to pay instalments due.)-—2 Geo. 5 
1912), oc. 28, which created tho 
‘arm Settlement Board, provides that 
when a purchaser of land from the 
lbuard fails to pay his instalmonts ag 
they become duo, the Board may 
** take possession’ of such land on 
iving one month's notice” of its 

tention so to do,” & *‘ on so takir 
possession ’* may deal with the lan 
as it migbt have done in the first 
instance :—Held: before the Board 
could dispose of land after default in 
payment by a purohaser it must nut 


only give notice of ity intention tu take 
possession, but actually take posses- 
sion, & a second agreement of sale 
surporting to give a sccond purchaser 
the right to possession did nut convey 
any right) to possession against tho 
first purchaser.—WILSON v. WILSON 
(1920), 47 N. B. lt. 220; 52 DL 
296 A 


o. Letting — Of cottages under im- 

ovement scheme-—Right of agricultural 

vurers to first preference, |--~-MARRON 
v. COOTKHILE (NO. 2) LURAL DISTRICT 
CounciL, [1915}) 1 IT. BR. 217; 18 
L. G. lt. 901, H. L.—IR. 


Pp. Fising fair rent for holding 
-—What Land Court should consider. j— 
Two joint tenants of » holding in the 
Island of Arran of which defenders were 
proprietors applied to the Land Ct. 
for an order fixing a first fair rent to be 
paid for their holding :—Ueld: in 
fixing a fair rent for a small holding 
under Crofters Holdings (scotland) 
Act, 1886, s. 6 (1), the Land Ct. were 
not bound to exclude from considera- 
tion as tenant’s improvements such 
improvements us were executed by the 
tenant or his predecessors in the same 
family in implement of a spocific 
agreement in writing to execute them. 
—MACKINNON v. HAMILTON’S (DUKE) 
TRUSTEES, [1918] S. C. 274.—SCOT. 


q. -}—-Tenants of a 
holding presented an application to 
the Laad Ct. fur the fi of a fair 
rent in the character of landholders, & 
partios were heard on the application. 
Thereafter the Land Ct., bei of 
opinion that the greater part of the 
improvements were vot provided by 
the tenants, amended the application 
at their own hand so as to make it 
apply to proceedings at the instance 
of statutory small tenants, &, without 








hearing partics further, proceeded to 
fix un equitable rent and the period of 
renewal of the tenancy :--#feld: the 
amendment was competent, but the 
ct. were bound to give the landlord 
an opportunity of being heard on any 
objections he wight have to state 
under Simall Landholders (Scotland) 
Act, 1911, 5. $2 (4).—FULLARTON »v, 
HAMILTON'S (DUKE) TRUSTEES, [1918] 
8S. C. 292,—SCOT. 








r. -}--An applica- 
tion having been made to the Land 
Ct. under Crofters Holdings (Scotland), 
Act, 1836, s. 6 (1), for an order fixing a 
first fair rept for a holding in the 
Island of Arran :-Held: in fixing a 
fair rent for a holding, the Land Ct. is 
entitled to take into account the fact 
thal the crops on the holding, by 
reason of its situation, are exposed 
to tho risk of domage by gaime.— 
McKyeLvig oo. HAMILTON’s (DUKE) 
TRUSTERS, [1918] S. C. 301.—SCOT., 

t: —— ——-—.J]--In an order 
issucd by the Board of Agriculture con- 
firming a scheme for the constitution 
of certain small holdings, the rent of 
cach boldjng wus stated to include rent 
fur the existing buildings. In a 
special case presented for the deter- 
mination of questions regarding the 
compensation due to the inndlord — 
Held: in fixing the rent of the holding 
the Board were not bound to regard the 
holding as divested of buildings, but 
were ontiticd to regard it as including 
any buildings comprised within it. 
Stam Estaties v. BOARD OF AGRI- 
CULTURK FOR SCOTLAND, {1926} S. C. 
553.--SCOT. 

8. Termination of tenancy — 
of of Land Court’s order for creation 








of small holdings.)—GLENDINNING v, 
OARD OF AGRICULTURE FOR SUOTLAND, 
[1918) 3. c. (H. L.) 56.—SCOT. 
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Sect. 5.—Dealings with land. Sects. 6 & 7. Part 
II. Sects. 1, 2 & 8. Part Ill. Sect. 1: 
Sub-sects. 1, 2, 3,4 & 5. Sect. 2.] 





by the Small Holdings & Allotments Committee 
to serve upon you the enclosed notice to quit, 
which is intended to terminate your tenancy at 
Michaelmas next unless they see sufficient reason 
in the meantime to change their opinion.”’ The 
tenant claimed that the notice was a conditional 
notice & therefore invalid. In Mar. 1916, a notice 
to quit had also been given to deft., whose rent 
was in arrear, but this notice was withdrawn at 
deft.’s request upon his paying the rent due :— 
Held: the covering letter on its true construction, 
read in the light of what happened in the previous 
year, did not introduce into the notice to quit a 
condition or a reservation of right to pltfs., & 
the notice was valid.—NorFroLkK CouNTY COUNCIL 
v. CHILD, [1918] 2 K. B. 805; 87 L. J. K. B. 1122; 


119 L. T. 639; 34 T. L. R. 592; 16 L. G. R. 738, 


Sect. 6.—MISCELLANEOUS POWERS OF 
COUNCILS. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 43, 45; Small Holdings Act, 1910 
(c. 34), s. 1; Land Settlement (Facilities) Act, 
1919 (c. 59), ss. 17, 19; Small Holdings & Allot- 
ments Act, 1926 (c. 52), ss. 9, 10, 13, 14. 


SrecT. 7.—FINANCE. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 51, 52, 54; Land Scttlement (Facilities) 
Act, 1919 (c. 59), ss. 14, 15, 31; Small Holdings & 
Allotments Act, 1926 (c. 52), ss. 2, 13. 


Part I|——Small Dwellings. 


Sect. 1.—ADVANCES. 

See Small Dwellings Acquisition Act, 1899 
(c. 44), ss. 1-4, 7-10; Housing, etc. Act, 1923 
(c. 24), 58. 22, 23; Housing, Town Planning, etc. 
Act, 1919 (c. 35), s. 49; Housing Act, 1921 (c. 19), 
s. 56; Statutory Rules & Orders, 1922, No. 632; 
Bankruptcy Act, 1914 (c. 59), s. 130. 


Sect. 2.—REMEDIES FOR BREACH OF 
CONDITIONS. 
See Small Dwellings Acquisition Act, 1899 


(c. 44), ss. 3, 5, 6; Bankruptcy Act, 1914 (c. 59), 
s. 130. 

Recovery of possession under Small Tenements 
Recovery Act, 1838 (c. 74).|—See LANDLORD & 
TENANT, Vol. XXXI., pp. 548-550, Nos. 6951-— 
6968, 


SECT. 3.—FINANCE. 


See Small Dwellings Acquisition 
(c. 44), 8. 9. 


Act, 1809 


Part IIl.——Allotments. 


Sect. 1.—UNDER SMALL HOLDINGS AND 
ALLOTMENTS ACTS. 
Sub-sEcr. 1.—IN GENERAL. 
See Small Holdings & Allotments Acts, 1908— 
1926; Ministry of Agriculture & Fisheries Act, 
1919 (c. 91); Allotments Act, 1922 (c. 51). 


SuUB-SECT. 2.—ACQUISITION OF LAND. 


See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 25, 32, 38-46, sched. I. ; Land Settle- 
ment (Facilities) Act, 1919 (c. 59), ss. 1-9, 11-17, 
19, 21-25, scheds. II. & I{I.; Allotments Act, 
1922 (c. 51), ss. 8-12; Small Holdings & Allot- 
ments Act, 1926 (c. 52), scheds. I. & II. 

13. Compulsory hiring — Alleged breaches of 
covenant by local authority—Notice to remedy 
breaches.|—-In 1906 a local authority, under their 
statutory powers, obtained compulsorily a lease of 
land & sublet it in allotments to numerous per- 
sons. ‘The lease contained covenants by the local 
authority to keep the land clean & in good heart 
& condition. In June, 1909, the lessor served the 
local authority with a notice under Conveyancing 
Act, 1881 (c. 41), s. 14 (1), directed to the whole of 
the land, & alleging, generally, breaches of the 
covenants, & requiring the same to be remedied 
within a reasonable time. In the following Nov. 
he issued & writ alleging that the breaches bad not 
been remedied & claiming to re-enter. ‘The local 


authority denied the breaches. At the trial of the 
action the lessor’s evidence showed that all the 
allotments were in a bad condition when the notice 
was given, that some of them were clean at the 
date of the writ, but that it would take at least a 
year from the date of the notice to put the whole 
of the land in good condition. On this the local 
authority objected that a reasonable time had 
not been allowed to remedy the breaches :—Held ; 
as the notice was in general terms & directed to 
the whole of the land it was not divisible, & as a 
sufficient time had not been allowed to remedy all 
the breaches, the action was premature & must be 
dismissed.—Hop.LEY v. TARVIN PARISH COUNCIL 
(1910), 74 J. P. 209. 

cna Allowance of reasonable time to 
remedy breaches—-Objection by authority of want 
of reasonable time.]|—HorLrey v. Tarvin Paris 
CouncIinL, No. 13, ante. 

15. Right to break up pasture.]—Small 
Holdings & Allotments Act, 1908 (c. 36), sched. I, 
Part II., clause (2) (b), as amended by Land 
Settlement (Iacilities) Act, 1919 (c. 59), 5. 25 (1), 
sched. II., provides that an order made by the 
council of a borough, urban district or paris 1, for 
the compulsory hiring of land for the purpose of 

roviding allotments “shall not authorise the 
Brcaking up of pasture unless the Board” of 
Agriculture & Fisheries ‘‘ are satisfied that it can 
be so broken up without depreciating the value of 
the land, or that the circumstances are such that 
small holdings or allotments, as the case may be, 
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cannot otherwise be successfully cultivated.” 
Where an order had been made under the Acts 
by a borough council for the compulsory hiring 
for allotments of a piece of land consisting entirely 
of pasture :—Held: in considering whether tho 
breaking up of the pasture should be authorised, 
the Board must have regard to the particular 
piece of land alone, & need not be satisfied that 
there was no other land in the neighbourhood 
which could be successfully cultivated as allot- 
ments without the breaking up of pasture.— 
KNOWLES v. SALFORD ConrpNn., [1922] 1 Ch. 328; 
01 L. J. Ch. 406; 126 L. T. 729; 865. P. 97; 38 
T. L. R. 316; 66 Sol. Jo. 332; 20 L. G. R. 337, C. A. 

Injunction to restrain—Matter under 
consideration by Ministry of Agriculture.}|—-Where 
an order, purporting to be made under the Small 
Holdings & Allotments Acts, 19U8—1919, has been 
made by a county council to enforce its compulsory 
powers of hiring land, but the council has not 
complied with the conditions precedent imposed 
by Small Holdings & Allotments Act, 1908 (c. 36), 
s. 7 (2), namely, that the council has been unable 
to acquire suitable land elsewhere on reasonable 
terms, the ct. will not, in view of the provisions 
of sect. 39, sub-sect. 3, grant an injunction to 
restrain the council from proceeding upon the 
order, if at the time of the application for the 
injunction the Board of Agriculture already has 
seisin of the matter & an inquiry by the Board is 
in progress as to whether the Board should confirm 
the order.—REDDPAWAY v. LANCASHIRE COUNTY 
Counci. (1925), 41 T. L. R. 422. 

17. Compulsory purchase — Suitability of land 
—Reasonability of price-—-Local authority prima 
facie Judges.]|—-(1) An urban district council who, 
having failed to obtain suitable land for allotments 
by agreement, seek to acquire land in their district 
compulsorily, are primd facie the judges as to what 
land is suitable for the purpose & whether they 
can acquire it at a reasonable price within the 
ainbits of the statute. 

(2) ‘‘ Suitable for allotments priméd facie means 
land as to which the council, after having taken 
into consideration the entire circumstances of 
each case, came to the conclusion that for their 
purpose it is suitable, & may reasonably be 
expected to recoup the purchase-money out of 
rents to be paid by the allotment holders. 

(3) The effect of Land Settlement (Facilities) 
Act, 1919 (c. 59), s. 1 (1), which provides that an 
order for compulsory acquisition of land made 
after the passing of the Act & before the expiration 
of three years from that date need not be confirmed 
by the Board of Agriculture & Fisheries, is that 
the making of the order shall be conclusive 
evidence that it has been duly made, that the 
requirements of Small Holdings & Allotments Act, 
1908 (c. 36), have been complied with & that the 
order of the council is intra vires that statute.— 
Wooprorpd Lanp & BvuiLpine Co., Lrp. v. 
WoovForpd URBAN District CouNcrIL (1921), 19 


L. G. R. 559. 

What 1s suitable land.]|—Woop- 
FQRD LAND & BUILDING Co., LTD. v. WOODFORD 
URBAN DistRIcT CouNcCIL, No. 17, ante. 

19. Making of order — Conclusive evi- 
dence of compliance with statutory requirements. |— 
Wooprorp LAND & Burmpine Co., Lrp. ». 
Wooprorp URBAN Districr CounciL, No. 17, 
ante. 





PART III. SECT. 2. 
b. Compensation for improvementsa— 
Under Market Gardeners Compensation 
(Scotland) Act, 1807 — Iestroapective 


effect.|}-——Sect. 4 of the above Act 
which corresponds with sect. 4 of the 

nglish Act of 1895) is not retrospec- 
tive, & does not entitle tenants under 
leases current at the commencement of 


SuB-SECT. 3.—DEALINGS WITH LAND. 

See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 26-30, 33, 50; Land Settlement 
(Facilities) Act, 1919 (c. 59), s. 21, sched. II. ; 
Allotments Act, 1922 (c. 51), ss. 14-16; Small 
Holdings & Allotments Act, 1926 (c. 52), sched. IT. 


SunB-sect, 4.—MIsceELLANEOUS POWERS OF 
COUNCILS. 

See Small Woldings & Allotments Act, 1908 
(c. 36), ss. 24, 24, 26, 32-37, 47, 49, 50; Land 
Settlement (Facilities) Act, 1919 (c. 59), ss. 19, 
21-24, 28, scheds. II. & JII.; Allotments Act, 
1922 (c. 51), ss. 16, 17, 19, 21. 


SuUB-sEcT. 5.—-FINANCE. 


See Small Holdings & Allotments Act, 1908 
(c. 36), ss. 51-54; Land Settlement (Facilities) 
Act, 1919 (c. 59), s. 27; Allotments Act, 1922 
(c. 51), ss. 17, 18; Small Holdings & Allotments 
Act, 1926 (c. 52), 8. 2. 
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20. Letting of allotment — Under municipal 
bye-law—Land not held for charitable use or trust— 
Invalidity of bye-law.|—A.-G. v. STAFFORD CORPN., 
[1878] W. N. 74. 

21. -——- Under private Act — Extension of 
borough—Right of residents in added area.|—By a 
private inclosure Act provision was made for 
allotments to be held by the deputies of the free- 
men in trust for freemen, or their widows, resident 
within the borough. Application had to be made 
to the deputies for any such allotment, & any per- 
son aggrieved with their decision could appeal to 
the justices of the borough in petty or special 
sessions, whose determination was ‘‘ to be final & 
conclusive, & not removable by certiorari, or any 
other writ or process whatsoever, into any of Her 
Majesty’s cts. of record. By the borough Act, 
1891, the borough had been enlarged to include 
certain areas called ‘‘ the added areas.” Appct., a 
freeman of the borough, & resident in one of the 
added areas, applied to the deputies for an allot- 
ment, but his application was refused on the ground 
that he was not resident within the borough as 
constituted at the time of the enactment of the 
private inclosure Act. He appealed to the justices 
who granted his application, but at the request 
of the deputies they stated a case under Summary 
Jurisdiction Act, 1879 (c. 49), s. 33 :—Held: (1) 
upon a prelimin objection to the appeal, as by 
Interpretation Act, 1889 (c. 63), s. 13, the words 
“ct. of summary jurisdiction’ include justices 
sitting under any Acts other than Summary 
Jurisdiction Acts, the justices here formed a ct. 
of summary jurisdiction from which an appeal lay 
by a case stated under Summary Jurisdiction Act, 
1879 (c. 49), 8. 835 (2) on the merits, the extension 
of the limits of the borough carried with it the 
extension of the area of the residential privilege.— 
LEICESTER Boroucn (DEPUTIES OF FREEMEN) v. 
Hewirr (1893), 62 L. J. M. C. 61; sub nom. 
LEICESTER BorouGH (DEPUTIES OF FREEMEN) 


the Act to compensation in respect of 
market-garden improvements executed 
prior to the commencement of the Act. 
v. CALLANDER (1901), 70 


SMITH 
LJ. P. C. 53, H. L.—SCOT, 


6 SMALL Hoipincs, SMALL DWELLINGS, AND ALLOTMENTS. 


Sect. 2,—Under other statutes] 
». Lewirr, 68 L. T. 201; 57 J.P. 344; 6 RK. 211, 
D. C 





22. Sale of allotment land—Right of Charity 
Commissioners.]|—Allotments Extension Act, 1882 
(c. 80), has not taken away from the Charity Comrs. 
the power of authorising a sale of charity lands 
vested in them under Charitable Trusts Act, 
1853 (c. 137), & Charitable Trusts Amendment 
Act, 1855 (c. 124).—Surron PARISH TO CHURCH 
(1884), 26 Ch. D.173; 53 L. J. Ch. 599; 50 L. T. 
387; 32 W. BR. 486. 

23. Exemption from taxation.|—By a private 
inclosure Act in 1763, certain spaces of C. common 
were allotted to the corpn. of York, in trust for 
the freemen inhabitants of B. ward in that city, 
as compensation for previous rights of common. 
In 1632, by agreement with the lord of the manor, 
the fourth part of the adjoining common of H., 
afterwards called the ‘‘ Intack,’’? was conveyed 
in fee to the mayor of York, in satisfaction of the 
common rights of the freemen inhabitants of 
B. ward. The allotments of C. common & the 
Intack had ever since been enjoyed by the free- 
men inhabitants of B. ward, & were under the 
control of pasture masters, who, after paying 
the expenses of management, applied the profits 
of the whole to the benefit of poor freemen, & 
also for some years past for the benefit of their 


widows :—Held: the profits of the allotments 
which were applied under the Act of 1763 were 
exempt from corpn. duty under sub-s. 2 of s. 11 
of the Inland Revenue Act, 1885 (c. 51), s. 11 (2); 
but the profits of the Intack, not being appro- 
priated & applied under any Act of Parliament, 
were not exempt under that sub-sect.—-INLAND 
REVENUE Comrs. v. Scott, te BooTHaAM Warp 
Srrays, York, [1892] 2 Q. B. 152; 61 L. J. Q. B. 
432; 67 L. T. 173; 56 J. P. 580, 632; 40 W. R. 
6382; 8 T. L. R. 347, 458; 36 Sol. Jo. 395; 3 
Tax Cas. 134, O. A. 


Annotations —Mentd. R. 
Ez p. University Collego of North Wales eS pee 7 8 ows 
Bs 576 ; ‘Chesterman v. Taxation Federal Comrs., 

1 


K. B. ; 

[1926] x. Cc. 128. 

24. What amounts to allotment — Allotments 
& Cottage Gardens Compensation for Crops Act, 
1887 (c. 26).|—By above Act, s. 4, ‘‘ allotment ” 
means (inter alia), ‘‘ any parcel of land of not more 
than 2 acres in extent held by a tenant under a 
landlord & cultivated as a garden” :—Held: a 
piece of land less than 2 acres in extent, occupied 

y a secdsman for the purposes of his business, & 
having in it vegetables, fruit trees, & flowering 
plants which he sold, was not ‘“ cultivated as a 
garden,” & was, therefore, not an “ allotment ”’ 
within sect. 4.—Cooprnr v. PEARSE, [1896] 1 Q. B. 
562; 65 L. J. M.C. 95; 74 L. T. 495; 60 J.P. 
282; 44 W. R. 494; 40 Sol. Jo. 376, D. C. 

See, now, Allotments Act, 1922 (c. 51). 
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CROWN PRACTICE. Title, Investigation of 


Saute or LAND. 


Part l—The Law Society. 


See Solicitors Act, 1860 (c. 127), 8. 1; Supreme 
Court of Judicature (Consolidation) Act, 1925 


(c. 49), ss. 99 (4), 215 (1); Charters, 1845, 1872, 
1903, 1909. 


Part Il.—Admission and Registration. 


Sect. 1—CONDITIONS OF ADMISSION. 
SuB-SEcCT. 1.—IN GENERAL. 


1. Age—Minor not admissible.|—A minor is not 
admissible as an attorney.—Ea p. EVAns (1838), 
2J.P.39; 2 Jur. 47. 

2. ——_—.]—-A person who is under age can- 
not be examined for admission as an attorney. 
ig 2 cee (1838), 6 Dowl. 256; 1 Will. Woll. 





Annotation :—Refd. Ex p. Tebbs (1840), 4 J. P. 749. 

3. —— .]—An articled clerk who is under 
age, but will become of age a few days after the 
term, may be examined for the purpose of being 
admitted the folowing term.—H2z p. TEBBS (1840), 


Woll. 16; 4J.P. 749; 4 Jur. 1014. 
——— ——.J]—An articled clerk who is under 


4, 
age but will become of age shortly after the 
next term may be examined for the purpose 
of being admitted as an attorney early in the 
following term if there are special circumstances 
which show that it is an object to him to be 
admitted early.—Ez p. BOUSFIELD (1841), Woll. 
195; 10 L. J. Q. B. 361; 5 Jur. 772. 

5. -|—The ct. will not admit a minor 
as an attorney except in very urgent circumstances. 
—Ezx p. STEELE (1864), 33 L. J. Q. B. 326; 10 
Jur. N. 8. 1254; 12 W. R. 956. 

6. Sex — Disqualification of women.] — Before 
the passing of Solicitors Act, 1843 (c. 73), women 
were by the common law of England under a 
general disability, by reason of their sex, to 
become attorneys or solrs. That disability can 
be, & is, proved by inveterate usage. It could 
not be removed by a mere interpretation clause, 
such as Solicitors Act, 1843 (c. 73), 8. 48, which 
provides that words importing the masculine 
gender shall extend to a female. There is nothing 
in Solicitors Act, 1843 (c. 73), or any amending 
statute which can be construed as giving women 
any new right to become solrs. The disability 
therefore continues, & the Law Society cannot 











PART I. 


a. Maintenance of Osgoode Hall.}— 
ey aw Society (1870), 21 C. P. 229. 


b. Exaction of admission 
Judge of Queen’s Bench Division.)}— 
The Law Society had no power in Jan. 
1883, to exact admission fees from a 
npeakrs J eee the veane of Queen’s 

neh.-— LLER < 
L. 2. 367—CAN. nt ia 

0. Right to move for committal of 
layman for contempt of court.) — Tho 
seorporaied Law Society has a locus 
ata to move for the committal of a 
layman on the ground that he has 
committed a contempt of Ct. by simu- 


remedy for 
fees from ot 


i, —— —— 


solrs, ; 


6 iil. 








Professions Act, had not 
the probability of women seeking to 
enter the profession; 
the omission lies with the 
Legislature & not with the benchers 
the Law_ Socilety.—/? 
(1911), 17 B.C. R. 1.—CAN. 


-}~- 

women are not eligible as barristers & 
there is nothing in British 
Columbia Legal Professions Act which 
can be construed as extending to them, 
The word ‘“‘ person ’’ in the Act was 
not intended to include a woman.—FRe 
FRENCH (1912), 37 N. 
W. LL. R. 847; 1 W. 
D. L. R. 80.—CAN. 

-l--In a petition by 


admit any woman to their preliminary examuna- 
tion with a view to her becoming a solr.—BEBH v. 
Law Society, [1914] 1 Ch. 286; 83 L. J. Ch. 363 ; 
110 L. T. 353; 30 T. L. R. 179; 58 Sol. Ju. 153, 


C. A. ; 
ane now, Sex Disqualification 
(Removal) Act, 1919 (c. 71). 

7. Conduct—Effect of previous rejection for mis- 
conduct.])—The fact that, five years since, an 
applicant for admission as an attorney was 
successfully opposed for misconduct as clerk, will 
not prevent his being admitted when his subse- 
quent conduct has been irreproachable.—ANON. 
(1845), 1 New Pract. Cas. 300. 








8. ——— Imprisonment during articles—-For ill 
treatment of servant.)—Re —-— (1859), 33 L. T. 
O. S. 222. 


9. Evidence of misconduct—Use of evidence 
previously ordered to be destroyed.|—In 1916 
an action in which present defts., a firm of 
solrs., were pltfs. & claimed an injunction to 
restrain present plitf., who had been a clerk in their 
employ, from committing an alleged breach of a 
restrictive clause in his agreement of service with 
them was settled on terms embodied in an order 
of the ct. The agreement of service contained 
an alteration which the firm alleged & the clerk 
denied was a forgery. The order provided that 
the agreement of service should be destroyed & 
that certain affidavits should be taken off the file, 
but contained no direction as to the destruction 
of copies of the affidavits or of photographs of the 
alleged forgery which had been taken by the 
parties. In 1918 present pltf. applied to the Law 
Society for admission as a solr., & the firm lodged 
an objection against his admission & exhibited a 
photograph of the alleged forgery & copies of the 
affidavits that had been taken off the file. There- 
upon he commenced the present action against the 
firm, claiming an injunction to restrain them 
from using any copy or photograph of the docu- 
ments that had been destroyed, & moved for an 





be enrolled as an attorney in the 
Province of the Cape of Good Hope.— 
INCORPORATED LAW SOCIETY  ». 
Wookky, [1912} App. D. 623.—8. AF. 

d. Forcign atiorney—Length of ser- 
vice.J—An attorney from another Pe 
vince who if originally admitted in 
B. C., would havo had to serve five 
ears, must show five years’ service 
efore he can bo admitted in B. C.— 
GwItLim tv. LAw Socrmty or BRIrTIsH 
COLUMBIA (1898), 6 B.C. NR. 147.—CAN, 

8. re ih of salaried clerk of 
stx Clerka of Court of Chancery.) —~Au 
apprentice to an attorney who, dur- 
ing the period of his SpErenticesnip 
filed the office of a salaried clerk in 
the office of one of the six Clerks of. 


in mind 


therefore any 


NCH 


At Common Law 


B. R. 359; 19 
W. R. 488; 1 


lating the process of the —IN- a woman for ad : . : 
os - mission as law agent :— the Ct. of Ch. :—Held: notwithstand- 
on OBATED eu noes v. SAND, Held: her sapprenticeshi an not ing, to be entitled to be admitted a solr. 
LDS SAR CO” (1910) T. P. BD. invalidated by the fact that it waa of the ct.—Jte Lions (1838), 1 Dr. & 

pa a aac begun prior to the passing of Sex Wal. 327.—IR. 
Disqualification (Removal) Act, 1919. f. Barrister of five years’ standing.) 


PART Hi. SECT, 1, SUB-SECT. 1. 
ali ion of ig yadeoe 


6i. Sex—Disqualificat 
—The Legislature, when framing Lega 6 iv. 





—-ANDERSON, PETITIONER (1920), 58 
Se. L. It, 155.—8C0T. 
———.}—A woman cannot 


—The ct. allowed a barrister of five 
years’ standing to be admitted as a solr. 
without apprenticeship, under special 


Parr Il.—Apwigsion anp 


waveerec—---» O@MC }~tiea? (1) it was not an 
implied term of the embodied in the 
order that Do use whatever was to be made in 
future of any copy of the documents destroyed ; 
(2) there was no breach of faith in the use 
which defts. had made of the copies of the docu- 
mente in question.—JONES v. TRINDER, CAPRON 
& Co., 1918] 2Ch.7; 87L. J. Ch. 880; 119 L. T. 


100; 62 Sol. Jo. 486, CO, A. 
Bankruptcy.|—See Solicitors Act, 1922 (c. 57), 


. 6. 
: Barrister must be debarred.|—See BARRISTERS, 
Vol. III., p. 316, Nos. 20, 21. 


SuB-sEcT. 2.—SERVICE UNDER ANTICLES. 
Sce Sect. 2, post. 


SuB-SECT. 3.—EXAMINATIONS. 
See Sect. 8, post. 


Secr. 2.—SERVICE UNDER ARTICLES. 
SuB-sEcT. 1.—IN GENERAL. 


10. Whether clerk an apprentice—For purpose 
of poor law settlement./—An attorney’s clerk, 
articled by indenture, is an apprentice within 
Poor Relief Act, 1690 (c. 11), 8. 8.—StT. PANCRAS 
PAnRisH v. CLAPHAM Parisy (1860), 2 E. & E. 742 ; 
29 L. J. M. O. 141; 2 L. T. 210; 24 J. BP. 613; 
6 Jur. N.S. 700; 8 W. R. 493; 121 BE. R. 278. 
For return of fees on bankruptcy of master.] 
—See BANKRUPTCY, Vol. IV., p. 479, No. 4325. 

11. Clerk articled to more than one partner.|—A 
clerk may be articled to more than one member 
of a firm of attorneys.— Re HOLLAND (1872), L. KR. 
7 Q. B. 297; 26 L. T. 289; 20 W. R. 756; sub 
nom, Re AN ARTICLED CLERK, 41 L. J. Q. B. 141. 

12. Necessity for written articles.|——EHz p. ADAMS, 
No. 116, post. 





SUB-SECT, 2.—RESTRICTIVE COVENANTS IN AND 
WItH ARTICLES. 


See, generally, TRADE & TRADE UNIONS. 


SUL-SECT. 3.—REGISTRATION OF ARTICLES. 
A. In General. 

Sce Solicitors Act, 1888 (c. 65), ss. 5, 8. 

18. Duty of master to register.} — Under 
Solicitors Act, 1843 (c. 73), 8. 8, it is the duty of an 
attorney to enrol the articles of his articled clerk. 
-~DUFAUR v. SIGEL (1853), 4 De G. M. & G. 520; 
22 L. J. Ch. 678; 43 E. R. 610, L. JJ. 


14. Time for regtetratéon.)}—-The affidavit of duo 
execution of articles of clerkship is Bled in 
due time if filed within etx monthe a the 


execution of the articles by either of the eg. 
Where, therefore, the articles were sent to Bombay 
to be executed by the master, & were there exe- 
cuted by him, & afterwards returned to England 
& executed by the clerk, & the affidavit was filed 
within six months of execution by the latter, but 
not of the former :—Held: it was filed in due time. 
—ANON, (1857), 27 L. J. Q. B. 184; sub nom, Ez p. 
LEGGETT, 30 L, T. O. 8. 157; 8 Jur. N. 8. 1218. 

15. Loss of original articles—Registration of 
copy.|—Ezx p. Ciuark (1820), 3 B. & Ald. 610; 
106 B. R. 784. 

16. ——- ——.]—If an original indenture of 
clerkship is lost, a copy may be enrolled.— 
Ex p. CHAPMAN (1835), 3 Dowl. 662. 

17. ——- ——..]—Draft of the articles of clerk- 
ship to an attorney allowed to be enrolled, 
where the original was lost through the mis- 
conduct of the person who had them delivered to 
him to be enrolled.—z p. BECKENDEN (1835), 1 
Har. & W. 193. 

-]—Articles of clerkship having 
been entered into in Mar. 1829, were subsequently 
stolen: the ct., in Easter term, 1840, allowed a 
copy thereof to be enrolled, but not nune pro 
tunc.—Ea p. Nasu (1843), 5 Man. & G. 696; 6 
Scott, N. BR. 695 ; 134 BE. R. 740. 

.j—-Articles of clerkship having 
been destroyed by fire, the ct. allowed a verified 
copy to be enrolled, & an affidavit of execution to 
be filed, although more than three months had 
elapsed since their execution._-Er p. Bricas 
(1843), 1 Dow. & I. 94. 

20. —— ——-.]—fe CuttEy (1850), 14 L. T. 


O. S. 355. 
.|—See Solicitors (Clerks) Act, 1839 





{c. 33), 8. 9. 
21. Irregular registration ~— Rectification — After 


time for registration elapsed.|—Under Solicitors 
Act, 1843 (c. 73), ss. 8, 9, the ct. has a discretionary 
power; & therefore where, in the affidavit filed 
under sect. 8, the attorney filing described himself 
as “ one of the attorneys of her Majesty’s Ct. of 
Common Pleas,” but omitted to swear distinctly 
that he had been duly admitted, the ct. allowed a 
supplemental affidavit of his admission to be filed, 
& allowed the service of the clerk to be reckoned 
from the time of the execution of the articles, 
although more than six months had elapsed.— 
Ex p. Frazer (1846), 7 L. T. O. S. 259. 

22. —— ——.]—Re Smiruy (1850), 15 L. T. O. 8. 


166. 


B. Omission to Register. 
See, now, Solicitors Act, 1888 (c. 65), s. 8. 
23. Whether clerk admissible as solicitor.J—A 
person may be examined as an attorney, where, 
through the fault of his master, his articles of 


Annotation :—Mentd. 22e Foster v. G. W. : 
B. D. 515. Ry. (1882), 8 | 


Q. 


eircumstances, on passing the usual 
tinal examination. — Re BaRRINGTON 
(1883), 17 I. L. T. Jo. 126.—IR. 

§ Scottish law agent.j}—Re SMITH, 
[1921] N. Z. L. R. 810.—N.Z. 

h. Aliens.}—There is & always has 
been a disability on the part of aliens 
to be admitted as _ solicitors. — He 
TESTING: (1928) N. 4% L. BR. 233,— 


PART II. SECT. 2, SUB-SECT. 1. 


k. Number of articled clerks al- 
lowed each attorney.]-—An attorney 


may, subject to the sanction of the ct., 
have any number of articled clerks at 
one & the samo time.—He CALANOOR 
SOOBRAMANEYAN’'S ARTICLES OF CLERK- 
SHIP (1862), 2 Ind. Jur. 0. S. 15.——-IND. 

1. Who may be an apprentice — 
Clerk of humble origin.|}—Neither the 
humbieness of the origin of appct., 
nor his having filled the office of a 
process server of civil bill process; 
nor his having been dismissed from 
that office for having violated o rule 
of the assistant barriater’s ct., under the 
belief that it did not apply to him; 
nor his having on a particular occasion 


clerkship have not been pepe enrolled.— 
Ex p. Nasu (1837), Will. Woll. 


& Dav. 194. 


acted as a bailiff in the execution of a 
fi. fa. will disqualify him from becoming 
apprentice to an attorney, his character 
& conduct being in other respects 
unimpeached.— Re M‘CoLGANn (1843) 6 
I, Eq. R. 207.—JR. 


PART H. SECT. 2, SUB-SECT. 3.—A. 

m. Whether filing nune pro tune 
allowed,+—The ct. refused to allow a 
law student’s articles of clorkship to be 
filed, nune pro tune, where they had not 
been filed at the time of their execu- 
tion.—Re Wrexs’ APPLICATION (1877), 
ll N. 8. h, (2 R. & Cc.) 383.—-CAN., 


24 


Sect. 2.—Service under articles: Sub-sect. 3, B.; 
sub-sect. 4, A. & B.) 


24. Effect of omission on period of service— 
Omission by solicitor.|—When a person was in 
Sept. 1843 articled to an attorney, & thereupon 
the attorney handed him his articles, with direc- 
tions to keep them safely, & never afterwards 
asked for them, or took any steps to have them 
enrolled, and the clerk swore that he was ignorant 
of the necessity for enrolling them, and thought 
that all was done that was necessary until Nov. 
1846, when for the first time he learnt the necessity 
of their being enrolled, & had since applied in 
vain to his master to have them enrolled ; the ct. 
made an order, upon the application of the clerk, 
that he should be at liberty to have them enrolled, 
& that his service should be computed from the 
date of the articles.— Hz p. UNWIN (1847), 2 New 
Pract. Cas. 187; 9 L. T. S. 83 


25. ——— ——-.]— Ex p. Horrex (1849), 13 
L. T. O. S. 75. 

26. p. THORNLEY (1851), 17 
L. T. O. S. 85. 

27. -J]—Exz p. ALDERTON (1855), 26 
L. T. 0. S. 108. 
pane —. —— -.]— Kz p. Exuis (1860), 3 L. T. 

29. Omission by solicitor’s agent.]—Articles 





of clerkship were duly stamped & executed, & 
transmitted to agents in town, for the purpose 
of being enrolled with the proper officer of the ct. 
It appeared that in the agent’s book there was an 
entry in the handwriting of a clerk, who had left 
the country, of his having attended the enrulment, 
& paid a fee on that occasion; but there was no 
entry of such an enrolment in the book kept at 
the master’s office. The ct. refused to order the 
counterpart of the articles to be registered nunc 
pro tunc, or to order the party to be admitted an 
attorney.—Kax p. Pinarim (1823), 1 B. & C. 264; 
2 Dow. & Ry. K. B. 429; 1L.J.0.S. K.B. 114; 
107 E. R. 99. 








30. ——.J—Ea p. Morris (1845), 4 
L. T. O. S. 320. 
oat ——-.]—Re FEnn (1857), 28 L. 'T. O. 8. 
32, —— ——..J—ANon. (1857), 28 L. T. O. S. 
232. 


338. —— -—-.J]—Ha p. INGRAM (1859), 33 
L. T. O. S. 122. 
34, ——-.J—Where, through the neglect 
of the clerk of an agent, explained & accounted for 
by his own affidavit, no neglect or default being 
imputable to appct. the articles were not filed at 
the time of execution, the ct. allowed them to take 
effect from the time of their date.—He Harkis’ 
ARTICLES (1862), 11 W. R. 36. 

35. Omission without default of clerk.|— 
Where it appeared that the affidavit of the execu- 
tion of articles of clerkship had not been filed until 
after six months, but that the delay was accounted 
for, & was not occasioned by any fault of the clerk, 
the service was allowed to be computed from the 
execution of the articles.--Re Pretrir (1854), 2 
W. HR. 417. 

36. ——_ ——..]—F x p. Lm (1856), 82 L. T. O.S. 
89; 5 W. R. 20. 

37. Omission by default of clerk.]— 
Where the articles of an articled clerk who had 
taken his degree were not enrolled in due time, in 
consequence of his neglect in not furnishing the 
master with an affidavit of his matriculation & 
degree, the ct., upon motion, permitted his service 
to be reckoned from the date of his articles.— 
Ez p. TRAFFORD (1858), 32 L. T. O. 8S. 36. 











SoLiIcrrors. 


7-—An articled clerk whose 
a 1859, had taken his 
The affidavit stated 








38. 
5 peg Mi Paes rr ven 
egree of M.A. in ; ) 
thas, expecting that a bill would be introduced 
which would be applicable to such cases as his, 
the affidavit of the due execution of his articles 
had not been made within the six months of their 
date, as required by Solicitors Act, 1843 (c. 73), & 
they had not been enrolled. The ct. allowed eon 
to be filed nune pro tunc.—Re McDONALD (1860), 
1L. T. 326. 
Loss of original articles.]——Scee Sub-sect. 3, A., 
ante. 


Sus-sEcT. 4.—-STAMPING OF ARTICLES. 
A. In General. 

See, now, Stamp Act, 1891 (c. 39), s. 27, sched. I. 

89. Necessity for stamping—Before enrolment.] 
—It is the duty of the master to refuse to 
enrol articles of clerkship to an attorney, unless 
they are stamped at the time they are produced 
to him; for to allow the enrolment, which is the 
act of the ct. by means of its officer, would be to 
admit unstamped articles to be good, useful, & 
available in a ct. of law, contrary to the prohibition 
of 9 Will. 3, c. 25, s. 59.—Ha p. WiLLIAMs (1857), 
26 L, J. Q. B. 167; 29 L. T. 0.8. 65; 3 Sur. N.S. 
160; 5 W. R. 3763; subsequent proceedings (1858), 
6 W. R. 254. 
Annotations :—Refd. Re Welch (1857), 29 L. T. O. S. 75; 

T. O. 8S. 157 


Ex p. Welch (1857), 30 L. T. ; ; Hx p. Fenton 
Med 7W. RR. 160; Hey. Breden (1862), 31 L. J. Q. B. 


B. Effect of Delay in Stamping. 

40. Date of commencement of service—-Delay 
without default of clerk.]—-Where articles of clerk- 
ship have not been stamped within six months 
from their execution, but have been subsequently 
stamped under 19 & 20 Vict. c. 81, & the clerk 
has served under them from their execution, the 
ct. will allow a subsequent enrolment of them, to 
count from’ the date of the execution, provided 
there has been no negligence or default on the 
part of the clerk.-—x p. Norron (1856), 26 L. J. 
Q. B. 24; 28 L. T. 0. S. 68; 5 W. RK. 6. 
Annotations :-—Refd. Ex p. Fenton (1859), 32 Ll. T. O. 8. 

245; Hep. Belk (1863), 9 L. 'T. 516. 

41. .|}—Where articles of clerkship 
have not been stamped at the proper time this ct. 
will not allow the service of the clerk to date from 
such articles where it is not shown that the 
clerk was ignorant of the want of a stamp.—~le 
HAND (1857), 29 lL. T. O. S. 160; 5 W. R. 622; 
subsequent proceedings, sub nom. Ex p. HaNnpb, 5 
W. R. 687. 

42. —-—.]—A clerk was articled in 1842 
to his father, who died in 1845. Three months 
after the death it was discovered that the articles 
had never been stamped. The omission could not 
be accounted for; but it was not occasioned by 
any default on the part of the clerk, who, till the 
discovery referred to was made, believed them to 
have been stamped. In 1858 they were stamped 
under 19 & 20 Vict. c. 81, 8. 3:-—-Held: the 
service of the clerk was to be allowed to be com- 
puted from the date of the execution of the articles. 
—Ez p. FENTON (1859), 32 L. T. O. S. 243; 7 


W. R. 160. 
43, —— ——.]|—Fa p. GREER (1859), 33 L. T. 


O. 8. 91. 

44. .|—Where there has been an 
omission to stamp articles of clerkship within six 
months from the date of their execution, but they 
have subsequently been stamped & the penalty 

















Part I].—Apmission AND REGISTRATION. 


paid, under 19 & 20 Vict. c. 81, 8. 3, the ct. will 
allow the service under them to be computed 
from the date of their execution, instead of from 
the date of the filing of the affidavit under Solici- 
tors Act, 1843 (c. 73), as. 8, 9, provided it is shown 
to their satisfaction that the non-payment of the 
duty at the proper time arose from unforeseen 
emergency, & not from intentional neglect or 
design.— £2 p. Brsnop (1860), 9 C. B. N. 8. 150; 
30 L. J.C. P.48; 7 Jur. N.S. 243; 142 BE. R. 58; 
sub nom. Re BisHop, 3 L. T. 323. 
Annotations :—Apld. Ex p. Herbert (1862), 1 B.& S, 825. 

Expld. Ex R. dwards (1863), 2 New Rep. 122; Ez n. 

Jones (1863), 14 C. B. N.S. 301. Refd. Ex ” Wilson 

(1864), 4 B. & S. 889; Ha p. Blades (1875), 32 L. T. 33. 

45. —— ——— Master falling to fulfil promise 
to pay duty.|—Appct. had been for several years 
managing clerk to an attorney, who died, leaving 
a widow & son, whose service under articles to his 
father had not then expired. The business was 
carried on by C., an attorney, for the benefit of 
the widow & family; & appct. entered into the 
service of C. to assist him in managing the business 
for their benefit until the son should be admitted 
an attorney. In June, 1858, appct. was articled 
to the son, who had been admitted in the same 
year; & the widow promised to pay the stamp 
duty as an acknowledgment & recompense for his 
services. He entered into the articles upon this 
understanding, & did not discover that the duty 
had not been paid until after the time allowed 
by law for stamping & enrolling the articles had 
expired. In Jan. 1862, he petitioned the Lords 
of the Treasury, who directed the Comrs. of 
Inland Revenue to stamp the articles, on payment 
of the duty & penalty under 19 & 20 Vict. c. 81, 
s. 3, & the articles were stamped accordingly. 
The ct. refused to allow the service under the 
articles to be computed from the date of their 
execution.—Hz p. BREDEN (1862), 2 B. & S. 649; 
31 L. J. Q. B. 184; 8 Jur. N. S. 937; 121 KE. R. 
1213; sub nom. Re BREDEN, 6 L. T. 55. 
Annotations :—-Refd. Ex p. ——~ (1863), 1 New Rep. 321; 

Ex p. Roth (1874), 29 L. T. 885. 

46. -|—The ct. will permit the 
service under unstamped articles of clerkship to 
be reckoned from their date, where the omission 
to pay the duty at the proper time was the result 
of an emergency which may be justly inferred to 
have been unforeseen by the party, the stamp 
having been since affixed under the authority 
of the Commissioners of the Treasury. B. had been 
managing clerk to an attorney who died, leaving a 
widow & a son too young to carry on the business. 
He gave his services to the family & to a friend 
of the family, an attorney, in order to keep the 
business together until the son should be admitted. 
The son, as soon as he was admitted, in June, 
1858, gave him his articles, & the widow promised 
to pay the stamp duty, as a reward for the great 
service he had rendered the family. Trusting to 
the widow’s promise, he continued to serve under 
the articles ; & he did not discover that the money 
had not been paid until after the expiration of the 
six months allowed by Solicitors Act, 1843 (c. 73), 
s. 8, for filing the affidavit & enrolling the articles. 
In Jan. 1862, he petitioned the Lords of the 
Treasury, having then procured the money him- 
self, who allowed the articles to be stamped on 

ayment of the duty & the penalty under 19 & 20 

ict. c. 81,8. 3 :—The ct., under the circumstances, 
& after conferring with the Ct. of Q. B., permitted 
the affidavit of the execution of the articles to be 
filed & the articles to be enrolled nunc pro tunc, & 
the service under the articles to count from the 
date of their execution.—Re BREDEN (1862), 12 
C. B. N.S. 351; 142 E.R. 1178; sub nom. Ex p. 
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BREDEN, 31 L. J. C. P. 321; 6 L. T. 494; 9 Jur. 

N. S. 176. 

Annotations :—Consd. Hr p. Edwards (1863), 2 New Rep. 
122; He np, Jones (1863), 14 GC. B. N.S. 301; Kx p. 
Banyard (1875), L. Rh. 10 C. P. 638. Apld. Kz p. Blades 
(1875), 44 L. J. 0.P.115; Re Sayer (1875), L. R.10 C. P. 
569. Dbtd. Hz 2: Bryan (1875), 38. T. 568. Refd. Lz yp. 
——— (1863), 1 New Rep. 321. 

47. Delay intentional.]—Although where, 
from accidental causes or unintentional neglect, 
articles of clerkship have not been stamped & 
registered within the six months, the ct. will 
permit the service of the clerk to be computed from 
the date of the articles; yet if it appear that the 
articles were left unstamped intentionally, even 
though with an improper motive, & so are not 
registered within six months, the ct. will not 
interfere on behalf of the clerk. 

A.B., who was articled to his father, was at that 
time in delicate health, & it being doubtful if he 
would be able to follow the profession, the articles 
were left unstamped for a year, when it appearing 
that the clerk would be able to pursue his pro- 
fession an application was made to the Treasury 
for leave to have the articles stamped, which being 
granted, an application was then made to this ct. 
that the period of the clerk’s service may be 
computed from the date of the articles, which 
application was refused.—Re WELCH (1857), 27 
L. J. Q. B. 213; 6 W. R. 645; sub nom. Ex p. 
Wetcu, 30 L. T. O. S. 157; 3 Jur. N.S. 1218. 

. -—-—-,.J]—B., not having sufficient 
money of his own, entered into articles, under a 
promise from his father to make up the sum 
requisite for the stamp duty within six months 
of the date of execution. The father having 
failed in so doing, B. continued to serve under the 
articles, knowing them to be unstamped, & after 
taking counsel’s opinion on the subject. At the 
close of his service, the clerk, for the first time, was 
enabled to raise sufficient money for the duty & 
penalty & upon application to the Lords of the 
Treasury, they granted permission, under 19 & 20 
Vict. c. 81, s. 3, for the articles to be stamped, 
upon payment of the duty & penalty, which was 
done. On application to the ct. to permit the 
articles to be enrolled, & service under them to be 
computed from the date of their execution, the 
ct. granted partial relief, & allowed two years of 
the service to count.—-Ex p. BELK (1863), 2 H. & 
C. 737; 3 New Rep. 393; 33 L. J. Ex. 73; 9 
L. T. 616; 10 Jur. N. S. 348; 12 W. R. 316; 
159 E. R. 305. 

Annotation :-—Refd. Ex p. Wilson (1864), 4 B. & S. 889. 
49. —— -——— IN health of clerk.|—Ez2 p. 

(1857), 29 L. T. O. S. 129. 

50. Delay due to financial circumstances. |— 
Ex p. Huaues (1858), 32 L. T. O. S. 92. 

hae .|—Appct. had _ been articled as 
clerk to his father & served the five years required 
by law without appct.’s knowledge, as he alleged, 
that the articles were not stamped. The affidavit 
of the father stated that, having before the articles 
been subject to much pecuniary loss & pressing 
expenses, & a diminution of professional income 
on account of the changes in the law & personal 
& family affliction, he was at the time of the 
articles without the means to pay the stamp 
duty thereon; & that he had not articled appct. 
speculatively, but with the intention of ultimately 
stamping & enrolling the articles. The Lords of 
the Treasury having, under 19 & 20 Vict. c. 81, 
s. 3, directed the Comrs. of Inland Revenue to 
stamp the articles upon payment of the duty & 
penalty, & the articles having been stamped 
accordingly :—Held: they might be enrolled, « 
the service under them be computed from the date 








26 


Sect. 2.—Service under articles: 
sub-sect. 5.] 


of their execution.—F2z p. Herperr (1862), 1 
B. & S. 825; 81L. J. Q. B. 33; 8 Jur. N.S. 615; 
121 E. R. 920; sub nom. Anon., 6 L. T. 579; 
ae nom. Ex p. AN ARTICLED OLERK, 10 W. R. 
11. 
Annotations :—Co 


Sub-sect. 4, B.; 


nsd. Hx p. Breden (1862), 2 B. & 8. 649; 
Kx p. Jones (1865) 140. B. N. S._801. Dbtd. Ex p. 

Edwards (1863), 2 New Rep. 122. . Ex p. Wilson 

(1864), 4B. & 8, 889; Ha p. Roth (1874), 22 W. RR. 329. 

52. -.|—A person was duly articled 
to an attorney, who before the period of service 
expired became bkpt., & finally was struck off the 
rolls. Before the articles were cancelled, the clerk 
entered into an agreement in writing with another 
attorney to procure an assignment of the articles, 
& in the meantime to serve as his clerk. The 
former attorney refused to execute an assignment 
of the original articles. The new articles were not 
stamped during the service, in consequence, as 
the clerk deposed on oath, of his poverty, but by 
permission of the Comrs. of the Treasury, under 
19 & 20 Vict. c. 81, 5. 1, they were afterwards 
stamped on payment of the penalty. The ct., 
under the circumstances, allowed the new articles 
to be enrolled, & the service under them to count 
from the date of the clerk’s discharge from the 
original articles.—Ha p. WILSON (1864), 4 B. & S. 
889; 3 New Rep. 416; 33 L. J. Q. B. 89; 9 
L. T. 758; 10 Jur. N.S. 469; 12 W. R. 341; 122 
E. R. 693. 

53. —---- .| —- Upon the mistaken legal 
advice that articles of clerkship need not be 
stamped for six months after execution, appct.’s 
articles were executed without stamp; & before 
the first six months elapsed appct.’s father became 
unable, in consequence of unexpected losses in 
business, to pay the amount required. The 
service, however, was continued under the 
articles, & three years afterwards the father paid 
the stamp & penalty :—Held: upon application 
to compute the service from the date of the articles 
under Solicitors Act, 1843 (c. 73), ss. 8, 9, although 
an articled clerk who has been tricked or misled 
should have every consideration, the ct. will not 
accept as an excuse for the ordinary requirements 
of the law upon admission to the profession of an 
attorney circumstances which are loosely called 
an emergency, & which do not show a bond fide 
intention form the commencement to carry out 
the duties imposed; & the circumstances of this 
case did not constitute a sufficient excuse.—Kz p. 
Rors (1874), 29 L. T. 885; 22 W. K. 329. 

54, Delay prolonged through suspension of 
articles.|—In 1821, P. was articled to his father, 
an attorney, & served three years & three months, 
when his father died; at his death P. finding the 
articles had never been stamped, placed himself 
at once in a special pleader’s chambers & was 
called to the bar; subsequently, however, P. 
became managing clerk to a solr. & continued so 
till 1860. 

_On an application to this ct. under the pro- 
visions of Solicitors (Clerks) Act, 1844 (c. 86), 
8. 2, to have the articles enrolled nunc pro tune, 
so as to enable P. to serve the remaining time 
under the articles of 1821, the ct. refused to grant 
i application.—-La p. PARKER (1860), 8 W. R. 





55. —-—-- Delay through accidental omission.)— 
Where the delay in stamping articles had been 
caused by some accidental omission, & by the 
closing of the office on a Holy Day, & the com- 
‘aiissioners had allowed the stamping on payment 
of a penalty, the ct. allowed the time to run from 
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the day of execution.—Re APPLETON’s ARTICLES 
(1862), 11 W. R. 35. 

Delay through mistake of law.|—An 
attorney’s articled clerk applied to stamp his 
articles within six months of their execution, being 
misled by the words of 33 & 34 Vict. c. 97, 8. 43; 
but the Inland Revenue refused to affix the stam 
except upon payment of a penalty. The cler 
subsequently paid the penalty together with the 
duty, but in consequence of his mistake in the 
law, he was prevented from enrolling his articles 
within the time required. 

The ct. allowed his service to be reckoned from 
the date of the articles instead of from the day 
of filing the affidavit required with the enrolment, 
under Solicitors Act, 1843 (c. 73), ss. 8, 9.—Ha p. 
HAYWARD (1873), 29 L. T. 422. 

57. ——- ——-.]|—Eax p. Rortu, No. 53, ante. 

58. Delay through unforeseen inability to 
pay—Where reasonable expectation.|—--——- entered 
into articles, knowing them to be unstamped ; 
but confiding in the promise of his father to ad- 
vance him, within six months, the money necessary 
to get them stamped. The father su poqueney 
became unable to fulfil his promise, & the son 
continued to serve under the articles, knowing 
them to be unstamped, until his service under them 
had expired. Afterwards he obtained permission 
from the Lords of the Treasury, under 19 & 20 
Vict. c. 81,8. 3, that the articles should be stamped 
upon payment of the duty & £50 penalty, which 
was done. On application being made to the ct. 
to permit the articles to be enrolled, & service 
under them to be computed from the date of their 
execution, the ct. refused to grant the application. 
~-Kxe p. —-—- (AN ARTICLED CLERK) (1863), 1 
New Rep. 321. 

59, —-—- ——- -——.|--A clerk was articled on 
being told by a friend that he thought the money 
for the stamp could be raised in a month or six 
weeks. He was not able to obtain the money for 
more than a year, when he memorialised the 
Treasury, & was allowed to have the articles 
stamped on the payment of a penalty of £20. 

The ct. declined to allow his service to date 
from the exccution of the articles.—Ea p. EDWARDS 
(1863), 2 New Rep. 122; 32 L. J. C. P. 2138; 8 
LL. T. 360; 10 Jur. N.S. 17; 11 W. RR. 754. 
Annotation :—Reld. Ex p. Wilson (1864), 4 B. & 8. 889. 

60. |—The ct. will not allow 
articles of clerkship to be enrolled nunc pro tune, 
& the service under them to be reckoned as from 
their date, where there has been an omission to 
cause them to be stamped within the time required 
by law, even though the Treasury has accepted 
the stamp duty, with a penalty, unless it is shown 
that the omission has been the result of some 
unforeseen emergency, or of the failure of some 
just expectation. The mere disappointment of 
a vague hope, will not suffice—Le p. JONES 
(1863), 14 C. B. N.S. 3801; 143 BE. R. 461. 

61. -|-—The ct. will only per- 
mit articles of clerkship to be enrolled nune pro 
tune, & the service thereunder to be spree te d 
from the date of their execution, the duty & 
penalty under 1) & 20 Vict. c. 81, s. 3, being paid, 
where the omission to stamp them at the proper 
time has been the result of some accident or 
unforeseen circumstance. The mere disappoint- 
ment of some vague hope or expectation of obtain- 
ing the means of paying the duty in time will not 
be received as an excuse for a non-compliance 
with the statute.—-Ee p. DANVILLE (1867), L. R. 
2C. P. 244; 36 L. J. Cc. P. 183; 15 L. VT. 537; 
15 W. R. 352. 

Annotation :—Oonad, Exp, Banyard (1875), L. LR. 100. P. 638. 
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62. -|]-—The ct. will only allow 
articles of clerkship to be enrolled nunc pro tune, 
& the service under them to be reckoned as from 
their date when the omission to stamp has been 
the result of some unforeseen & special occurrence. 
The mere promise of a brother to pay the stamp 
duty out of a legacy is insufficient.—Ea p. BRYAN 
(1876), 82 L. T. 568. 

63. -|—The ct. will allow the 
service under articles of clerkship to be computed 
from their date, notwithstanding the stamp duty 
thereon has not been paid within the proper 

eriod, provided the failure to pay it has arisen 
rom some unforeseen circumstance over which 
the party had no control. Therefore, where the 
failure had arisen from the non-payment of a debt 
due to the clerk, which he had a reasonable 
set ar eerste to obtain in time, the excuse was held 
sufficient.— He Saver (1875), LL. R. 10 C. P. 569 ; 
sub nom. Ex p. Saver, 44 L. J. C. P. 307, n.; 
32 L. T. 728. 
Annotahow :—Distd. kz p. Banyard (1875), L. R. 10 C, P. 


64. .|—Articles of clerkship to 
an attorney may be allowed to date from the 
execution & not from the enrolment, if the stamp- 
ing has been delayed by the breach of a promise 
to provide the money upon which the clerk relied. 

Before granting an application that the service 
of a clerk to an attorney under unstamped articles 
may be computed from the date thereof, & not 
from the time of enrolment, the ct. will require 
that notice of the application shall be given to 
the Incorporated Law Society, in order that an 
opportunity may be afforded of investigating the 
truth of the statements upon which the application 
is founded.—Kz p. BLapeEs (1875), 44 L. J. C. P. 
115; 32 1. T. 333; sub nom. Ex p. BLAYDES, 23 
W. R. 312. 


Annotations :—Apld. Ie Sayer (1875), L. R. 10 C. P. 569. 
Refd. Ex p. Banyard (1875), L. RK. 10 C. P. 638. 


65, —-——- --—.}]-— The mere failure to 
obtain payment of a debt due to the clerk at the 
time of his entering into articles, so as to enable 
him to pay the stamp duty & enrol the articles 
& affidavit within the time limited by the statute, 
is not such a disappointment of a “ reasonable 
expectation ”’ that he would be prepared with the 
money in due time as will induce the ct. to allow 
the articles to be enrolled nunc pro tunc.—Ex p. 
BANYARD (1875), L. R. 10 C. P. 688; 441. 5.0. P. 
305 ; 32 L. T. 729. 

66. Delay due to application for money in core 
-—Articled clerk. Omission to stamp & enro 
articles within due time. Delay accounted for 
by application to Ct. of Ch. for increased funds 
out of a lunatic’s estate.—Ea p. TAYLEURE (1860), 
3.1L. T. 267. 

67. Notice of application——Service on Law 
Soclety.]—Ka p. BLapxs, No. 64, ave. 


























Sus-sEcT. 5.— PERIOD OF SERVICE. 

See Solicitors Acts, 1843 (c. 73), 5s. 3; 1860 
(é. 127), as, 2, 3, 4, 16; 1877 (c. 25), 8.12; 1922 
(c. 57), 8. 3. 

68. Commencement of period—From execution 


PART II. SECT. 2, SUB-SECT. 5. 1861 :—Held : 


70 i. Completion of period.]— The 
time of a clerk articled after July 1, 
1858, must expire fourteen days before 
the term of his admission, for the 
affidavit of service cannot be accepted 
at a later period. Where, therefore, 
M. was articled for a yoar on Jan. 25, 
1860, & Hilary term began on Feb. 4, 


ing spe 


had his 


he could not be ad- 
mitted in that term.—J?e MACGACHEN 
(1861), 20 U. C, R, 32.—CAN. 


721. leeduction of period——On pass- 
cijied examination.]—Toa_ come 
within the exception in Legal Profes- 
sions Act, 8. 37 (5), appot. must have 
term of study or service short- 
ened because he was a graduate.— 


of articles.|—The service of an articled clerk is 
reckoned as from the date of the execution, & 
not from the day of the date of the articles ; con- 
sequently, he cannot be admitted till he has 
served five years from the day of the execution.— 
Ez p. ANGEL (1840), 4 Jur. 656. 

69. Form of application for com- 
mencement—Irregularity in application.|—-Where 
an application for service to be reckoned from 
the date of articles is granted, & it subsequently 
appears that such application was not made upon 
affidavit, the rule cannot be drawn up; but the ct. 
in such a case granted a second application.— 
Ea p. WILLIAMS (1858), 6 W. BR. 254. 

Fcc of delay in stamping.|— See Nos. 40-67, 
ante. 

70. Completion of period.}]-—- Where B., an 
articled clerk & M.A., was articled on May 8, 
1868, for three years ‘‘ from the date thereof ’? :-— 
Held: such service was not completed until after 
May 8, 1861.—Re -, M.A. (1861), 9 W. R. 639. 

71. .|-—Where a clerk was articled on Jan. 
31, 1857, to serve “for five years next ensuing 
the date thereof ’’:—Held: he could not be 
admitted on Jan. 3], 1862, but might be under 
Solicitors Act, 1860 (c. 127), s. 12, by a judge at 
chambers on the following day.—Re Enuis (1862), 
5 L. T. 686. 

72. Reduction of period — On passing specified 
examination.]—Jn order to enable a graduate of 
the Universities, named in Solicitors Act, 1843 
(c. 73), 8. 7, to be admitted an attorney after 
three years’ service, he must have taken his degree 
before being bound by articles. It is not sufficient 
that, within the four years preceding such binding, 
he should have completed the time necessary to 
enable him to take his degree, but has been pre- 
vented by illness from doing so, & has in fact 
taken his degree within a few months after the 
binding.—Eaz p. BRADFORD (1859), 1 E, & EK. 417 ; 
28 1..J.Q. B. 188; 42 L. T. 0.8, 254; 5 Jur. N.S. 
648; 7 W. R. 188; 120 EB. R. 966; subsequent 
proceedings, 1 L. 'T. 61. 

Annotation :—Folld. Ex p. Bradford (1859), 1 L. T. 61. 

73. ——.] — Under Solicitors Act, 1843 
(c. 73), s. 7, to enable a clerk to be admitted after 
three years’ service only, he must have taken 
his degree before he was bound a clerk; where, 
therefore, a clerk was bound by articles in Dec. 
1855, & he took his degree in Oct. 1856, & served 
three years after so taking his degree, & passed 
a successful examination, the ct. refused a fiat for 
his admission as an attorney.—-Ez p. BRADFORD 
(1859), 1 L. T. 61. 

74, .} — By Solicitors Act, 1843 
(c. 73), 8. 3, no person is to be capable of being 
admitted an attorney unless he shall have been 
bound by contract, in writing, to serve as clerk 
for & during the term of five years; & by sect. 5 
of Solicitors Act, 1860 (c. 127), certain of the 
judges may by regulations, direct that the person 
having successfully passed any examination, now 
or hereafter to be established in any of the uni- 
versities, & to be specified in such regulations, 
may be admitted after having been subsequently 
bound & served under articles for four years. 

S. had successfully passed the middle class 























R. ev. Law Socirry oF BRITISH COLUM- 
BIA (1901), 8 B. C. R, 356,—CAN. 

n. In Ontario.j}—An articled clerk 
can serve only one year with the agent 
of the attorney in this Province.—Jie 
oe (1837), 3 Ont. Dig. 6524.—- 


o. Sulicitor in sheriff's court tn 
Scotland—Three yeurs.}~—-A solr. in 
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examinations of Oxford & Cambridge, which, 
however, were not included in the regulations of 
the judges, & he was thereupon articled for a term 
of four years, which term he duly served :—Held: 
the articles were bad; & the ct. refused to permit 
him upen entering into fresh articles to have the 
advantage of his four years’ previous service under 
such former articles —Hz p. JONES (1870), 22 
L. T. 300. . 

75. ——.]—A member of the University 
of Edinburgh, who has not taken the degree of 
M.A., but has been enrolled on the General Council 
by virtue of 21 & 22 Vict. c. 83, s. 6, is not entitled 
to be admitted an attorney after three years’ 
service under articles. 

Qu. : whether this ct. has jurisdiction to com- 
pel the examiners to grant a certificate to an 
articled clerk that he has passed his intermediate 
examination.—EHa2 p. STeEwartr (1872), L. R. 
7 Exch. 202; 41 L. J. Ex. 76; 20 W. R. 493. 

76. ——— After requisite service as unarticled 
clerk.|—An attorney’s clerk, having served more 
than ten years, left the service in July, 1853, & 
was not engaged in any legal employment until 
Oct. 1860, when he entered into articles for three 
years with another attorney, & served under 
them. The ct. directed that he should be ex- 
amined with a view to his admission as an attorney 
under Solicitors Act, 1860 (c. 127), s. 4, notwith- 
standing the interval between the termination of 
the first service & the date of the articles.— 
Ex p. VOSPER (1864), 4 B. & S. 901; 3 New Rep. 
466; 33 L. J. Q. B. 113; 9 L. T. 719; 10 Jur. 
N.S. 724; 12 W. R. 374; 122 E. R. 697. 

77. -}—It is not necessary that 
articled clerks who are applying to be admitted 
under Solicitors Act, 1860 (c. 127), s. 4, should 
produce certificates from their masters that they 
have served faithfully, honestly & diligently, 
during the ten years. If the masters refuse to 
give them, such service may be proved by other 
means.—£x p. Riapy (1865), 11 L. T. 671. 

73. ——— -|—In Mar. 1855, S., then in his 
fifteenth year, entered the service of W., an 
attorney & solr., as a salaried clerk, & had since 
been continuously employed as a general clerk in 
attorney’s & solr.’s business transacted by W. under 
his superintendence, & had latterly been managing 
clerk. On Mar. 2, 1864, having then served for 
nine years, S. entered into articles of clerkship with 
W. for five years, being unaware of the provisions 
of Solicitors Act, 1860 (c. 127), 8s. 4, which enable a 
person to be admitted an attorney, etc., who shall 
for the term of ten years have been a bond fide clerk 
to an attorney, etc., & during that term shall 
have been bond fide engaged in the transaction & 
performance, under the direction & superin- 
tendence of the attorney, etc., of such matters of 
business as are usually transacted and performed 
by attorneys, etc., & who, after the expiration of 
the term of ten years, shall have been bound by, 
& has duly served under, articles of clerkship to a 
practising attorney, etc., for the term of three 
years. In Hilary Term, 1868, S. applied to the 
ct. under Solicitors Act, 1860 (c. 127), s. 12, to 
be at liberty to pass his examination, in order to 














the sheriff’s ct. in Scotland is not en- 
titled to be admitted on proof of service 
here for three years, under 7 Will. 4, c. 
15.—Re MacaRa (1847), 2 U. C. R. 114. 
— CAN. nershi 


PART Il. SECT. 2, SUB-SECT. 6,—a, 2": 


oe Absence of attorney abroad—le- 
teling to another.}—Appct. in 1847, 


1850, 
with &. J. 


articled himself to J. M., an attorney, 
then in Pag tale with 

M. went to England, & did 
not return; & in Feb. 1852, his part- 


$52, the cler , 
of his own accord, to T. G. for the 
residue of his five years, J. 
senting to this arrangemount. 
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be admitted an attorney at the termination of the 
fourth year of his service under the articles in the 
ensuing Mar., on the ground that he was entitled to 
the benefit of sect. 4. The ct. granted the applica- 
tion, holding that appct. was within the meanin 
of sect. 4 ‘hough his articles had been execute 
before the expiration of the ten years’ service ; 
& that the requirements as to the ten years’ service 
were satisfied by his having been employed as a 
clerk from the commencement of the service in the 
transactions of the business of the attorney’s office. 
—Re SHERRY (1868), L. R. 3 Q. B. 164; 9B. &S. 
115; sub nom. Ex p. SHERRY, 17 L. T. 471; sub 
nom. Re AN ARTICLED CLERK, 37 L. J. Q. B. 82; 
16 W. R. 840. 

79. Employed at age of thirteen.|— 
A solr.’s clerk, claiming the right, under Solicitors 
Act, 1860 (c. 127), s. 4, to go up for hisintermediate 
examination after having served as general clerk 
in a solr.’s office for ten years & as an articled clerk 
for a year & a half, stated, in answer to questions 
pu to him by the examiners for the Incorporated 

aw Society, that he had commenced such ante- 
cedent service at the age of thirteen. The examiners 
decided that service at such age was not bond 
fide & active employment in the business of a 
solr.’s office, & refused to admit him to the exami- 
nation. On an application to the High Ct. to 
overrule this decision :—Held : no appeal would lie. 
—RKe JAMES (1885), 33 W. R. 654; 1T. L. R. 508. 








SuB-sEctT. 6.—CONTINUITY OF SERVICE. 
A, Service under Different Articles. 
See, now, Solicitors Acts, 1843 (c. 73), 8.13; 
1874 (c. 68), ss. 4,53; 1877 (c. 25), 8. 15. 

80. Whether fresh articles may be entered into.] 
—Hx p. Smi1TuH, No. 114, post. 

81. .}—An articled clerk after four years’ 
service went to the university & remained until he 
had obtained the degree of B.A. Inthe meantime 
his articles expired, but on application to this ct. he 
was allowed to enter into fresh articles quantum 
valeat.— Ez p. GARDNER (1863), 8 L. T. 315. 

82. ——-.]—- Where the time for articles of 
clerkship had expired & the service under them had 
not been complete the ct. refused an application 
for leave to enter into fresh articles & to serve 
under them to complete the service under the 
original articles.—Ea p. KEDDLE (1865), 4 B. & S. 
093; 34 L. J. Q. B. 1386; 11 Jur. N.S. 5038; 13 
W. RR. 290; 122 HK. R. 731; sub nom. Ex p. 
KIDDLE, 11 L. T. 625. 

Annotation :—Folld. iéx p. Trenchard (1870), 21 L. T. 638. 

83. Previous articles cancelled by mutual con- 
sent.|—In Oct. 1856, T. was articled to his father, 
an attorney, & duly served for two years; when, 
becoming out of health, he was recommended by 
his medical attendants to follow some more active 
occupation, & his father obtained him a com- 
mission in the Army in June, 1859. In 1870, his 
health being re-established, he sold out of the 
Army, & entered into fresh articles with his father 
early in 1871, & duly served up to May, 1874. An 
application was then made that the two years 
under the origmal articles might be allowed to be 
reckoned as part of the five years’ service under the 





would not allow the time served with 
the last master.—Hx p. McINTYRE 
(1854), 10 U. C, It. 294.—CAN. 
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fresh articles :—Held; the facts amounted to a 
virtual cancellation by mutual consent of the first 
articles; & the case came within Solicitors Act, 
1843 (c. 73), s. 18, & the application might be 
rele p. TRENCHARD (1874), Il. R. 9 Q. B. 

nnotations :-—Apld. Ex p. William ; se Js Ch, 
= 624. Refd. hab. ‘kaais (1875), ates Oh F S yap al 
84. .|—W. was articled to R. in 1861 for 
five years & served under these articles one year 
eleven months & eight days when with R.’s consent 
the articles were considered as cancelled & W. 
entered a merchant’s office where he remained for 
eight months. In 1865 W. was re-articled to R. 
for three years & twenty-three days & served 
under these articles two years & twelve days when 
he left R.’s service through ill health. In 1869 R. 
assigned & re-articled W. to L. for one year & 
twelve days, which period W. served, making a 
total service of five years under the three articles. 
On an application by W. that the three periods of 
service might be reckoned as continuous service 
for five years :—Held: the first & second articles 
had been cancelled by mutual consent within 
Solicitors Act, 1843 (c. 73), s. 13, & the application 
might be granted.—Hz p. WILLIAMSON (1876), 4 
Ch. D. 581; 46 L. J. Ch. 624; 85 L. T. 695. 


B. Absence through Iilness. 

See, now, Solicitors Act, 1877 (c. 25), 8. 15. 

85. Whether period of absence counted.]|—An 
articled clerk who had served under the articles 
two years & a half, when he was prevented by 
illness from giving regular attention to business 
during the rest of the term, but attended as his 
health permitted, was allowed by the ct. to be 
admitted an attorney.—-E'x p. MATTHEWS (1830), 1 
B. & Ad. 160; 109 KB. R. 747. 
Annotations :—Folld. Anon. (1863), 9 L. - 7, 

Beddoo (1865), 13. W. It. 871. Consd. Ax p. Moses (1 thee 

22 W.R. 57. Retd. Ez p. Vaughan (1837), Will. Woll. & 

Dav. 46; Ea p. Hodge (1838), 2 Jur. 989, 

86. -|—An articled clerk to an attorney 
who was prevented by illness from serving the 
last nine days of his time, which time he made 
up, after his recovery allowed to be examined for 
admission.—ELz p. VAUGHAN (1837), Will. Woll. & 
Dav. 46; 1 Jur. 21. 

87. .|—A person may be-examined for 
admission as an attorney, though he has been 
absent from his master’s service above a year, on 
account of ill health.—#a2. p. HopaE (1838), 1 
Will. Woll. & H. 403; 2 Jur. 989. 

Annotations :—Folld. Anon. (1863), 9 L. T. 324; Kz 


Beddoe (1865), 12 . T. 711. Refd. Kx p. Moses (1873); 
LD. R.9 Q. BT 


88. .}-—-An articled clerk who had been 
absent from England, during his sneer rather 
more than a twelvemonth, on account of ill health, 
was allowed to be examined for admission as an 
attorney, at the expiration of his clerkship.— 
Ke p. Cross (1843), 3 Dowl. N. S. 692; 12 L. J. 
Q. B. 138; 7 Jur. 67. 

89. ——-.|—An articled clerk, whose service was 
interrupted by illness, & who was absent for a 
period of two years on account of his health, was 
nevertheless allowed to be considered as having 
sufficiently served under his articles.—ANON. (1863), 
9 L. T. 324. 

Annotation :-—Apld. Fx p. Beddoe (1865), 12 L. T. 711. 
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90. -—_-.|—Two years, during which an articled 
clerk had been absent on account of illness, were 
allowed to count as service under his articles. 
—Ex p. BEDDOE (1865), 12 L. T. 711; 13 W. R. 871. 

91. ———.]—M. was articled to an attorney in 
July, 1868, for five years, & served till June, 1871, 
when, owing to illness, under medical advice, & 
with consent of his master, he went a voyage to 
Australia. He returned to England in June, 
1872, & at once resumed his service till July, 1873, 
when his term expired. He passed his final 
examination in Trinity Term, 1873, & applied for 
leave to be admitted in Michaelmas Term, 1878: 
—Held: the eleven months, during which tho 
clerk had been absent, could not be counted as 
service ; as he had not been “ actually employed ”’ 
as an attorney or solicitor during the whole of the 
five years, as required by Solicitors Act, 1843 
(c. 73), 8. 12.—Ea p. Moses (1873), L. R. 9 Q. B. 
ue 43 L. J. Q. B. 13; 29 L. T. 420; 22 W. R. 

92. ———- Absence must be satisfactorily ac- 
counted for.!—Where a clerk had, through illness, 
been unavoidably absent for a period of about 
two years, & five months during his clerkship, 
but subsequently served his full term of five 
years; & at the expiration of his articles lived 
with his uncle, a drysalter, for five years, & then 
wished to be admitted an attorney; the ct. 
refused to grant a motion that he should be 
admitted after having been examined, as, if the 
absence throngh illness be satisfactorily accounted 
for, the examiners invariably proceed to examine 
the candidate for admission.—Exr p. PEEL (1843), 
7 Jur. 724. 

93. ——— Necessity for fresh articles for residue 
of time.]—An articled clerk who had served under 
articles for five years all but five months, was then 
absent for five months & seventeen days on account 
of ill health. On his return at the end of the five 
months he passed his final examination & applied 
for his certificate, but was required to enter into 
fresh articles for five months :—Held: an order 
for his admission, as if he had served the full period 
for five years could not be made, nor a prospective 
order for his admission after service for the remain- 
ing period without entering into fresh articles.— 
Ex p. MARSHALL (1874), 22 W. R. 754. 

94, -—-- ——~-.]— Where a clerk who had 
articled himself tor three years was absent by 
reason of illness for sixteen months, & afterwards 
served thirteen months :—Held: he could not be 
examined, & must enter into fresh articles for 
six months.—Ea p. DiaBy (1876), 45 L. J. Ch. 
692. 

95. Time of articles not expired—Whether clerk 
allowed to enter into fresh articles for residue 
of time—Discharge of old articles..—Where the 
time of articles of clerkship had not expired, & 
there had been a suspension of service under them 
by reason of illness, the ct. discharged them & 
allowed the clerk to enter into fresh articles with 
the same master for the residue of the time neces- 
sary to complete the five years’ service.—Ez p. 
DE Fivas (1864), 4 B. & S. 992; 122 KE. R. 731; 
sub nom. Ex p. DE Jivas, 34 L. J. Q. B. 7; 11 
Jur. N.S. 13. 





85 ii. ——.}—Re DEASE (1842), 1 
Long. & T. 654.—IR. 

85 iii. -_}—Absence from un- 
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Sect. 2.—Service wnder articles: Sub-sect. 6, C. 


C. Service Not under Articles. 

See, now, Solicitors Act, 1877 (c. 25), s. 15. 

96. Whether counted—Period of service pending 
assignment of articles.|—Where a clerk had served 
part of his time with a master who had left the 
country, & before his articles were assigned to 
another master, an interval of ten months had 
elapsed, during which he was not serving under any 
articles, but under the assignment he served the 
remainder of the time specified; the ct. would 
not allow him to be admitted until he had served 
out the ten months under new articles.—Ez p. 
ROW.LE (1820), 2 Chit. 61. 

97. .J—A clerk, duly articled to an 
attorney, served a portion of his time with his 
master. It was then agreed that the clerk should 
be assigned to his father, also an attorney, for the 
residue of his term. On this understanding, the 
clerk immediately left his first master with his 
consent, & served his father as a clerk for the 
residue of the five years. A dispute having 
arisen between the first master & the father 
respecting the amount of premium to be repaid, 
which was not settled for some months, the 
assignment of the clerk was not exccuted until 
about six months after he had actually commenced 
to serve his father :—Held: the service of the 
father during the interval before the execution 
of the assignment, could not be considered as a 
service with the father under the articles ; but as 
it was by the consent of the original master & for 
his purposes, it might, under the circumstances, 
be considered a service with that master.—a p. 
Bruton (1854), 23 L. J. Q. B. 290; 23 L. T. 0.8. 
98; 18 Jur. 580; 2 W. RR. 456. 
Annotations :—Distd. Er p. Wallis (1862), 2 B. 

Ex p, Adams (1875), L. KR. 10 Q. B. 227 

Harrison (1875), 44 L. J. Q. BB. 103. 

(1873), L. kh, 9 Q. B. 1. 

98. —-— —-—--.|—A clerk duly articled to an 
attorney, served a portion of his time with his 
master; it was then agreed that he should be 
assigned to another attorney for the residue of 
his term. On this understanding the clerk left 
his first master & went into the service of the second 
master. From circumstances over which the 
clerk had no control, the assignment to the second 
master was not executed for about eight weeks 
after his entering the second master’s service. 
The clerk served under the assignment for the 
residue of the term :—Held: the interval between 
entering the second master’s service & the exe- 
cution of the assignment could not be reckoned 
as service under the articles within Solicitors 
Act, 1843 (c. 73), 8s. 12.—Ex p. HARRISON (1875), 
44L. J. Q. B. 103; 23 W. R. 635. 

99. —-—- --—- On death of original master.]|— 
Where a clerk, in consequence of his master’s 
death, had not served during a certain period of 
the five years, but after the expiration of the 
five years, served an additional time equal to the 
period of his non-service, the ct. allowed him to 
be examined.—Fx p. Tomkins (1837), 6 Dowl. 3; 
Will. Woll. & Dav. 569. 

Annotation :—Retd. Fx p. Johnson (1838), 2 Jur. 966. 

100. —--- -|—Where a clerk, on the 
death of his master, continued with the surviving 
partner for the residue of the five years, & also 
for nine months in addition, but an interval of 
nine months had elapsed between the death & the 
assignment of his articles by the exor., the ct. 








& S. 416; 
. N.F. Ex p. 
Refd. kx p. Moses 
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allowed him to be examined.—KFa p. JOHNSON 
(1888), 1 Will. Woll. & H. 404; 2 Jur. 966. 

101, —--—- —-—- ---—.]—-When a clerk has been 
articled to one of the members of a firm & he 
covenants to serve him, a service with a partner, 
after the decease of the master, is not service 
under the articles, although the partner was a 


ad to the articles—Ha p. Daron (1840), 9 
owl. 110; 4 Jur. 1186. 
102. a For purpose of admission 








to examination.]—-Under special circumstances the 
ct. will allow an articled clerk to be examined 
before the expiration of his flve years’ service.— 
Ex p. FULCHER (1840), 8 Dowl. 614; 4 Jur. 435. 

Annotation :—Refd. Ex p. Brutton (1854), 23 L. J. Q. B. 200. 

103. .|—W. was articled for 
five years to his father, who was an attorney. 
After part of the time of service had elapsed the 
father died, & the articles were shortly afterwards 
assigned to C., who was also an attorney. In the 
interval between the death of the father & the 
assignment of the articles W. attended regularly 
at the office, & was employed in the business 
there. The ct. refused to allow that interval to 
be reckoned as part of the five years.—Hz g: 
Waris (1862), 2 B. & 8.416; 31L. J. Q. B. 176; 
61. T. 242; 8 Jur. N.S. 913; 10 W. R. 524; 121 
KB. R, 1128. 

104. On insanity of original master.| 
—-When a clerk is discharged from his articles, on 
the ground of his master’s insanity, he must be 
articled to another attorney for the residue of the 
term of five years unelapsed at the time of the 
insanity commencing, & a portion of the time 
served after that event with other attorneys carry- 
ing on the master’s business cannot be reckoned.— 
Ke p. Brown (1841), 9 Dowl. 526. 

105. -|——The ct. will allow his 
articled clerk to be discharged from his articles & 
to enter into new ones; but a service during the 
time that elapses between the attorney becoming 
insane & the new articles being entered into cannot 
be reckoned as part of the service under the 
articles.—Ha p. TURNER (1841), Woll. 155; 10 
L. J. Q. B. 356; 5 Jur. 842. 

106. Service continued to make up time 
lost—Absence with leave of master.])—If during 
the five years an articled clerk has been absent 
two months, by consent of his master, at his 
father’s house, & at the end of the five years has 
served two additional months, he will be entitled to 
admission.—H'x p. HuBBARD (1832), 1 Dowl. 488. 
Annotations :-—Retd. Paget v. Chambers (1839), 7 Scott, 610 ; 

Ex p. Smith (1859), 33 L. T. O. S. 135, 

107. —— .|—Order made for the 
examination of a person as an attorney, where he 
had been absent with leave from his master’s 
service for three months, which time he had 
afterwards made up.—E£a« p. PETERSON (1837), 
Will. Woll. & Dav. 196. 

108. —— --—— Unavoidable absence.}|—-When 
a clerk has been unavoidably absent from his 
master’s service for several months during the 
five years, but has served a similar period at the 
expiration of his articles, he may be admitted.— 
Ea p. Frost (1835), 3 Dowl. 8322; 1 Har. & W. 111. 
Annotations :—Dbtd. Ex p. Smith (1859), 28 L. J. Q. B. 

263. Refd. Ex p. Johnson (1838), 2 Jur. 966. 

109. Service with wrong solicitor by [mis- 
take.|—A young man served three years in the 
office of an attorney, under the impression that 
he had been bound an articled clerk to him. It 
appeared, that the articles had been made out 
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with the consent of his father in the name of 
another attorney, who was not a partner with his 
master, & almost unknown to him. The ct. 
would not interfere & said, that the Act 22 Geo. 2 
was imperative, & that they could not, by any 
possibility, make the three years’ service available. 
—SANDY'S OasE (1823), 1 L. J. 0. S. K. B. 152. 
Service under assignment — When 
made after expiry of articles.|—Where a party had 
served for two months under articles, & had then 
left his master, & relinquished the profession, but 
afterwards, & after the expiration of the original 
article, caused the same articles to be assigned to 
another attorney, with whom he served for two 
years & ten months, being a Bachelor of Arts :— 
Held: as the articles had expired before the 
assignment, the service under the assignment was 
not a service under a contract within the statute.— 
Ex p. UNTHANK (1828), 2 Moo. & P. 453; 71. J. 
O. S.C. P. 57. 
Annotation :-—Retd. Ford v. Drew (1879), 5 C. P. D. 59. 
——— Service under defective articles — 
Articles not duly executed.|—Although the ct. has 
power to give a clerk the benefit of his service, if 
the affidavit of the due execution of his articles 
is not filed in proper time, it cannot give him that 
benefit if the articles themselves have not been 
duly executed.—-Re Rymen (1849), 14 J. T. O. S. 
184. 

112. -—— Service with master’s partner—After 
conviction of master for felony.]—The master of 
an articled clerk committed felony, of which he was 
convicted, a point of law being reserved, which was 
afterwards decided against him. Pending these 
proceedings, the clerk continued in the office 
serving his master’s partner. Upon an applica- 
tion after the decision of the Ct. of Criminal 
Appeal, by the clerk, that he might be permitted 
to enter into fresh articles with his master’s partner 
without an assignment, & that his service under 
them might be reckoned from the time when his 
service with his former master, by reason of his 
felony, terminated :—Held: the ct. had no power 
to grant the last branch of the application. 

S. has not been serving his master during the 
period he seeks to have the advantage of, but he 
has been serving his partner; & it is not possible, 
therefore, to say that during this period he has 
been serving under his articles. This is certainly 
a misfortune for him, but the ct. cannot interfere 
Goucsae J.).—La p. STRATTON (1849), 14 L. T. 
O.S. 207. 





118. ——— Service with original master——After 
period of absence with consent.]-—-2 Geo. 2, ¢. 23, 
requiring as a previous qualification to being 
admitted as an attorney that the party shall 


continue in the service of the attorney to whom he 
is articled for five years, is not complied with by 
the clerk serving part of the time with another 
attorney, with his master’s consent, & the rest of 
the time with his master._-Ez p. Him (1798), 7 
Term Rep. 456; 101 BE. R. 1074. 

Annotations :—Distd. Ex p. Brutton (1854), 23 L. J. Q. B. 

290. Refd. Ez p. Adams (1875), L. it. 10 Q. B. 227. 

114. -}—S. served, under 
articles, as clerk to an attorney & solr., for four 
years, six months & twenty-four days. He then, 
with the consent of his master, was absent for 
about three years, during part of that time serving 
as ensign in a militia regiment, &, during the resi- 
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due, being employed aa a surveyor of taxes in the 
Inland Revenue Office. He then returned to his 
original master, & served him as clerk, but not 
under articles, for a period of five months & six 
days :—Held: the latter period of service, as 
clerk, could not be computed with the former 
period of such service, so as to make the requisite 
period of five years’ service. But leave was 
granted to S. to enter into fresh articles, to be 
stamped with the same duty as was payable on 
the original articles, & to serve under such fresh 
articles to complete the period of five years.— 
ig p. SMITH (1859), 1 B. & E. 928; 281. J. Q. B. 
263; 33 L. T. O. S. 185; 6 Jur. N. 8. 615; 7 
W. RR. 451; 120 BE. R. 1158. 
Annotations :—Apld. Ex pn. Gardner (1863), 8 L. T. 315. 
Overd. ler p. Keddle (1865), 4B & S. 993. Distd. Ex p. 


Jones (1870), 22 L. T. 300. etd. Ex p. Rogers (1865), 
11 Jur. N.S. 504; Hz p. Trenchard (1870), 21 L. T. 638. 


115. —-—- -—-— After period of service under 
assignment.|—-An articled clerk was at his own 
request assigned to one D., an attorney, for fifteen 
months at the expiration of which time he returned 
to his original master, & continued to serve him 
up to the end of the term :—Held: such period 
of fifteen months could not be reckoned as a portion 
of the five years required by the statute.—Ez p. 
ADAMS (1875), L. R. 10 Q. B. 227; 44L.5.Q B. 
102; 32 L. T, 454; 23 W. RR. 5043; subsequent 
proceedings (1876), 4 Ch. D. 39. 
ae oan :—Folld. Er p. Harrison (1875), 44 L. J. Q. B. 


116. — -- -——— -——.]—(1) In Sept. 1870, A. 
was articled to his father, an attorney, for five 
years, & served till Oct. 1873, when his father by 
an indenture assigned his services to D. for fifteen 
months, after which A. returned to his father & 
served under the original articles till Sept. 1875. 
The Ct. of Q. B. having held that the service under 
the assignment could not be reckoned as part of 
the five years’ service, A. continued to serve with 
his father for another fifteen months, but without: 
fresh articles :—Held: A. had not duly served 
under the contract within Solicitors Act, 1843 
(c. 73), s. 3, & he must complete his five years’ 
service under fresh articles for fifteen months, but 
under the circumstances, he might be allowed to 
go in for his examination. 

(2) An articled clerk must not only be bound for 
five years & serve five years, but the service itself 
must be under written articles. —Aa p. ADAMS 
(1876), 4 Ch. D. 389; 46L. J. Ch. 42; 35 L. T. 751 ; 
25 W. R. 54; previous proceedings (1875), L. R. 
10 Q. B. 227. 

Production of fresh articles to registrar.|——Sce 
Solicitors Act, 1888 (c. 65). s. 9. 


D. Applications to Court. 

See, now, Solicitors Act, 1877 (c. 25), s. 15. 

117. Time for application -— On expiry of 
articles.|—-An articled clerk having served a part 
of his time, was compelled by illness to relinquish 
service for upwards of a year, at the end of which, 
being recovered, he resumed service, & moved the 
ct. that the period of his illness should be reckoned 
as actual service. At the time of the application 
the full period of five years from the date of the 
articles had not expired. The ct. refused the 
application, as premature.—EHz p. RoGErRS (1865), 
3841. J.Q. B. 136; 11 Jur. N.S. 504. 


the term of any office or to engage in any trade, 


business, occupation, or employment 
other than his employment under 
fice articles under Rules of the Council of 
Legal Education, 1921, r 26, the mata, 
if not the only, question is whether the 
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Sect. 2.—Service under articles: 
sub-sects. 7 & 8, A.) 


118. -]—Where an articled clerk 
served two years under his articles, & then ceased 
to serve any longer, & the articles expired, & he 
then desired to enter into fresh articles, & obtain 
the previous consent of the ct. to such two years’ 
service being computed in the period of service 
under such new articles: the ct. refused such 
consent, leaving it open, however, to appct. to 
apply to have such period computed when he 
shall have served a sufficient time under such new 
articles.— Ex p. TRENCHARD (1870), 21 L. T. 638 ; 
subsequent proceedings (1874), L. R. 9 Q. B. 406. 


Sub-sect. 6, D.; 


SUB-SECT. 7.—SUFFICIENCY OF SERVICE. 


See Solicitors Acts, 1843 (c. 73); 1860 (c. 127); 
1874 (c. 68), ss. 4,53; 1877 (c. 25), s. 15. 

119. Service must be bona fide—Master not 
acting as solicitor—Acting as_scrivener.]—L.’s 
CASE (1737), Barnes, 39; 94 BE. R. 795. 

120. ——— Acting as clerk to another 
solicitor.|—The examiners of attorneys rejected a 
candidate on the ground of insufficient service, it 
appearing that, while articled, he had acted as 
agent to an insurance office, & that the attorney 
to whom he was articled was himself acting as 
clerk to another attorney.— Ex p. CARR (1842), 3 
Q. B. 447; 6 Jur. 194; 114 E. R. 578. 

121. Service must be exclusive—Working in 
spare time for another solicitor.}|—Articled clerk 
performing all his master’s business may, at leisure 
hours, work for wages with another attorney.— 
Ex p. BLUNT (1771), 2 Wm. Bl. 764; 96 E. R. 447. 
Aran :—Refd. R. v. Scriveners’ Co. (1842), 3 Q. B, 








122. —-— Engagement in another occupation— 
Surveyor of taxes.|—A clerk to an attorney held, 
during the term for which he was bound, the office 
of surveyor of taxes under the Crown :—Held : 
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he could not, within 22 Geo. 2, c. 46, ss. 8, 10, 
be considered as serving his whole time & term in 
the proper business of an attorney, & he ought 
not to be admitted on the roll, & that having been 
admitted, he ought to be struck off.—Re TAYLOR 
(1822), 5 B. & Ald. 538; 106 H. R. 1287. 

Annotations :-—Consd. R. v. Scriveners’ Co. (1842), 3 Q. B. 

939. Refd. Ez p. Bateman (1845), 6 Q. B. 853. 

123. —— .]—An articled clerk to an 
attorney held the office of surveyor of taxes during 
the term of his clerkship. But it appeared upon 
affidavit, that for more than three of the five years 
for which he was bound, his service has been given 
to the attorney to whom he was articled. He 
afterwards bound himself to another solr., & 
served him for two yeare :—Held: hisservice under 
the first articles could not be coupled with his 
service under the second.——-Re TAYLOR (1825), 4 
B. & C. 341; 6 Dow. & Ry. K.B.428;3L. 5.0.8. 
K. B. 242; 107 E. R. 1086. 


Annotations :—Reld. Ex p. Peppercorn (1866), Har. & Ruth. 
487; Exp. Austin (1873), 21 W. R. 390. 














124, Insurance agent.})—-H2 p. 
Carr, No. 120, ante. 
125. Clerk to local authority.]/— 











Ex p. Nott (1862), 1 New Rep. 107. 

126. .|—An articled clerk held 
during the term of his articles the office of vestry 
clerk. It was shown that the duties of the office 
had not interfered with the due performance of 
his duties under his articles or with his legal 
duties :—Held: nevertheless, he had _ contra- 
vened Solicitors Act, 1860 (c. 127), s. 10, by holding 
an office or employment other than that of clerk 
to the attorney to whom he was articled.—He 
GREVILLE (1873), L. R. 9 C. P. 135; sub nom. 
Ez p. GREVILLE, 43 L. J. C. P. 58; 29 L. T. 542 ; 
38 J. P. 232; 22 W. R. 160. 

127. ——- —— Steward of manor— Duties 
generally performed by deputy.]—An articled clerk 
is not guilty of an infraction of Solicitors Act, 
1860 (c. 127), s. 10, by having during. his articles 
held the appointment of steward of a manor in 


proposed office, occupation or employ- 
ment is such as to Jead the judge to 
conclude that the service under articles 
will be so interfered with or affected 
that the benefit to be derived by appct. 
from such service will be appreciably 
diminished. The burden is on appct. 
to show clearly that it will not, but it is 
not necessary to show that the pro- 
posed occupation is one which is either 
directly or indirectly connected with 
the practice of the Jaw.—Jte GELLALLY, 
Ae ee (1923) V. L. R. 248.— 


~ 


PART II. SECT. 2, SUB-SECT. 7. 
oc. Service must be bond Six 
vears’ service under successive practi- 
tioners.}—Where a law student has 
passed six years of bond service 
under successive practitioners, but 
through the default of his first master 
no articles were entered into in respect 
of the first two years, whereas the local 
Act required five years of service :— 
Held: under the local Act actual bond 
service would suffice; & petitioner 
might be admitted as an attorney.— 
~ou————= =" (1849), 3 Nfid. L. RR. 


d. Service must be exclusive—En- 
gagement in another occupation—Pupil 
at school preparing for Untversity. 
H., having been articled on Nov. 21 
1854, for five P honie Was permitted 
to be absent anus 1855 for six 
months, under the belicf that that 
period would be allowed, ‘This he 
spent at a grammar school preparing 
for the university. He was afterwards 
absent for eight & five weeks respec- 
tively in 1856, to prepare for his exami- 


nation at the university :—Held: the 
six months could not be allowed, but 
that the other periods might be.—Je 
HuME (1860), 19 U.C. R. 373.—CAN. 
e. Sufficiency of certificate of master 
a. vit of clerk.}—A certificate 
from the master, & an affidavit of 
the clerk ‘‘ that he had during his 
clerkship done everything required of 





him,’”’ was held not sufficient.—Kz p. 
Lyons (1824), Tay. 171.—CAN. 
f. Lapse of period—Before payment 


of stamp duty on indentures.)—AS O 

neral rule, from which there will 

eno deviation, unless under peculiar 
circumstances, the ct. in computing the 
period of apprenticeship to an attorney 
will not allow credit for time elapsed 
before the payment of the stamp duty 
upon the indentures.—fe STERNE 
(1840), 2 1. Eq. R. 378.— IR. 


g. Business carried on other than 
tn place where master resides.|—-Where 
an articled clerk carries on business in 
& place where the master does not 
reside, the time so spent will not be 
computed in his service.—McINTOsnH 
v. ee (1837), 3 Ont. Dig. 6524. 

h. Part of five yeara on trial.J—The 
ct. will not swear in an apprentice 
who had been in an attorney's office 
for five years, where, for part of the 
time, he had been upon trial, & waa 
not articled until afterwards.—Jlte 
pA WAN (1834), Hayes & Jo. 726.— 


k. Part of time at University—Ori- 
ginal apprenticeship uncompleted.}—A 
person who was a student of T. C. D. 
at the time he was bound apprentice to 


an attorney for five years, subsequently 
graduated & served for three years 
after he had taken his degree, but 
without being bound de novo :—Held: 
under 1 & 2 Geo. 4, c. 48, he bt 
(with his master’s consent) be admitted 
attorney although the original term of 
his ne aaa gio! had not been com- 

leted.—Jte COLLUM (1839), 1 I. Eq. 
t, 278.—IR. 

1. Lapse of term—Between death of 
master and assignment of articles.}— 
Where an apprentice to an attorney 
upon the death of his master, entered the 
office of another attorney for the pur- 
pore of completing his apprenticeship, 

ut before his indentures were assigned 
a term clapsed, he was, in the circum- 
stances of the case, allowed credit for 
the term which had so elapsed, before 
the assignment of the indentures, & 
having served twenty clear terms in- 
clusive of that term was admitted an 
attorney of the ct.—Re O’BRIEN 
(1839), 1 I. Eq. R. 480.—IR. 

m. Death of master—Large amount 
Ae work left uncomplete Whether 
clerk will be admitted before serving 
requisite neriod. . who had been for 
a humber of years a clerk in the office 
of F. a solr., was bound apprentice to 
him in the year 1854. Before the term 
of ppprsutiocse expired I. died 
suddenly, leav. & large arrear of 
business in his office. An application 
by C. to be admitted a solr. notwith- 
standing that he had not served his 
full term of five years, was refused, 
though he undertook to wind wp the 
business for the benefit of the family 
of deceased, & though the ciienta 
joined in the application. Where 
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which his family & himself were beneficially 
interested, the duties being performed by a deputy, 
with whom he divided the fees, & the clerk having 
thrice only during two or threc years, with his 
principal’s consent, absented himself for a day in 
order to hold courts.—Re PEPPERCORN (1866), 
L. R. 1 C. P. 473; sub nom. Ex p. PEPPERcoRN, 
7B. &8. 361; Har. & Ruth. 487; 35 L. J.C. P. 
239; 12 Jur. N.S. 761; 14 W. BR. 693. 

Annotation :—Consd, Re Greville (1873), L. R. 9 C. P. 13. 


128. Service must be under master’s super- 
vision & control.)—Hz p. Lovesy (1856), 28 L. 'T. 
oO. S. 101. 

129. — Clerk acting as managing clerk.|— 
J., an articled clerk with a fixed salary, agreed with 
S., the solr. whom he was serving, to reccive all 
the profits of the business, & to account to him for 
them at the expiration of the articles, & if they 
should go into partnership on J. being admitted, 
that S. should have the amount of such profits 
as his share of the capital. The business, most of 
which was introduced through J.’s connection, 
was managed by him on this footing, he receiving 
& paying all moneys, & his name appearing 
outside the office door. On the completion of his 
term of service, J., applied to be admitted to the 
final examination, but the examiners considcred 
that the provisions as to service in Solicitors Act, 
1843 (c. 73), had not been complied with :—Held : 
on the evidence in the case, there had been actual 
service during the term of the articles within the Act, 
& J. should be admitted to the examination.— 
ke p. JoYcE (1877), 4 Ch. D. 596; 46 L. J. Ch. 
295; 41 J.P. 324; 25 W. R. 340. 

130. --~--- Master not continually present 
at business—Communications sent to clerk from 
time to tlme.|——/’e Siri (1842), 10 Jur. N. S. 
039, n. 

131. --——- ---—- ---- No managing clerk ap- 
pointed to superintend business.]—/’e Smiru (1842), 
10 Jur. N.S. 939, n. 

132. Ses Master frequently visiting 
office.|—Ite MILLs (1862), 33 L. J. Q. B. 191, n. 3 
10 Jur. N.S. 939, n. 

133. What extent of supervision necessary.}| 
—Although in order to constitute good service 
of an articled clerk under Solicitors Act, 1843 
(c. 73), 8. 12, supervision & control of the master 
during the time of service is requisite, this must 
be understood in a relative, not an absolute sense. 
A clerk having been a managing clerk for several 
years previous to entering into articles, & also being 
a person of mature age, renders the control & super- 
vision of his master less necessary than in the case 
of a young man just entcring on the profession.— 
He p. DUNCAN (1864), 5 B. & S. 341; 10 1. Ty 
$373; 122 I. OR. 8583) sub nom. Re DUNCAN, 4 
a Rep. 97; 33 L. J. Q. B. 190; 10 Jur. N.S. 














134, ——— Illness of master—Business prac- 
tically suspended.j——A clerk was articled to his 
father in Apr. 1872, for the term of tive years, & 
attended the office regularly for that time, but 


casualties of this kind have occurred 
the ct. will not exercise its oxtraordi- 
nary Jurisdiction unless some family 
connection oxists between appct. & 
the family of deceased.—lte CAREY 
(1856), 29 L. ‘T. O. S. 16.—IR. 


n. 30 Piel. c. 84, 8. 1—AMedning 
of words “ five years.” |—By an inden- 
ture of apprenticeship an articled clerk 
engaged to serve “ until the full end & 
term of five years from Nov. 16, 1863, 
next ensuing, fully to be completed & 
ended.’”’ Having served twenty terms 


[1927] S. C. 804. 


go in for final examination :—eld: clerk who had 


J.— VOL. XLII. 


the words “five years’ in the Act 
mean five years of service & not five 
years of learning; thut is to say, that 
a clerk cannot shorten his period of 
service by crowding into less than five 
yoars the instruction 
tended over that period,—Z?e Mackay 
(1868), 18 L. T. 371,.—IR. 

o. Service as apprentice while holding 
appointment as town clerk. }-—SCOTTIAH 
LAW AGENTS SOCIETY v. CAMPBELL, 
SCOT. Cc. P. 





2 wD bieloldlcas examination passed 
the clerk applied to be allowed to but articles uncompleted.}—An articled 
not completed his 
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from Michaelmas, 1875, to Michaelmas, 1876, his 
father was absent from ill health, & business was 
practically suspended, although the office remained 
open :—Held: the clerk might be allowed to go 
in for his final examination in Apr. 1877, but must 
enter into fresh articles for a year & serve under 
them before he could be admitted.—Ez p. FEREDAY 
(1877), 46 L. J. Ch. 504. 

135. Service with barrister—Clerk articled for 
three years.|—An articled clerk, who had taken 
an A.B. degree & had been articled for three years 
to an attorney under Solicitors Act, 1843 (c. 73), 
s. 7, served two years with the attorney, & eight 
months with his London agent, after which he 
went to a special pleader for four months, & was 
then examined & passed. The examiners having 
refused to issuc their certificate, on the ground that 
the clerk had not served the attorney or agent for 
three years, as required by the Act, the ct. gave him 
liberty to enter into further articles for four 
months, to complete the three years’ service, & 
authorised the examiners, at the expiration of the 
time, to issue their certificate without further 
examination.—#xe p. War LE (1853), 17 Jur. 440 ; 
Bail. Ct. Cas. 180; sub nom. Jie Farue, 21 L. T. 
O. S. 107. 

136. Subsequent service under assignment 
of articles.|—A. was articled to his father, an 
attorney, but on being so, at once became the 
pupil of a conveyancer, & at the expiration of a 
year spent in the chambers of the latter, the 
articles were assigned to other attorneys, whom 
he served during the remaining four years. The 
Incorporated J.aw Society objected to admit him 
as an attorney, on the ground that he had not 
actually served his father under the articles for 
any space of time whatever. On motion to compel 
the society to admit him :—Held: the year spent 
in the conveyancer’s chambers was, by Solicitors 
Act, 1843 (c. 73), s. 6, made equivalent to a year’s 
service under the articles, & as A. had duly served 
the attorneys to whom the articles were assigned 
for the rest of the time prescribed by the Act, 
he was entitled to admission.—Ke ARTICLED CLERK 
(1871), 25 L. T. 161; 19 W. KR. 780. 





SuB-sECT. 8.—ASSIGNMENT OF ARTICLES, 
A. In General. 

137. Declaration of assignee’s name—In notice 
of application for admission.]—Where an attorney's 
clerk served part of his time with one attorney 
& part with another to whom the articles were 
assigned, the name of the assignee must be inserted 
in the notice of intention to apply for admission.— 
Ex p. STOKES (1819), 1 Chit. 556. 

Annotations :—Refd. Erp. Clarke (1835), 3 Ad. & HL 72; 

Ree Bush, x p. Fussell (1837), 6 Ia. J. Bey. 34. 

138. - .|—If during the five years a 
clerk is assigned for a certain period, & at its con- 
clusion reassigned to his original master, the name 
of the assignee must be stated in the notice of the 








articles but had passed the professional 
oxamination was allowed to take the 
practical examination as attorney, 
notary public & conveyancer as no 
objection had been raised & the 
Law Society consented to the A Voge 
tion.— Ex p. CARROLL (1919), O. BP. D. 
123.—-S., A . 

q. War service—Whether full, period 
of articles dispensed with.)-—REID v. 
INCORPORATED LAW SOCIETY, [1920] 
LD, 240.—S. AF. 


ordinarily ex- 


r—— an en Von GERARD, 
BECKER, FARRER & POYNTON (1923), 
44 N. L. R. 188.—S. AF, 


D 
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Sect. 2.—Service under articles: Sub-sect. 8, A. 
B.; sub-sect. 8, A. & B. Sect. 3: Sub-sect. 1.] 


clerk’s intention to apply for admission.—Z£z p. 
JONES (1832), 1 Dowl. 4389. 

139. Master absconding—Assignment dispensed 
with.|—-This ct. permitted an articled clerk, who 
had served a portion of his time to an attorney 
who had left England, & who could not conse. 
quently execute an assignment, to serve the remain- 
ing portion to another attorney without an assign- 
ment.— Ex p. HANCOCK (1842), 2 Dowl. N.S. 54; 
6 Jur. 949. 

40. -|-—-Where an attorney has ab- 
sconded, his clerk may obtain a discharge from 
his articles of clerkship, & any further articles 
may be enrolled without an assignment of the 
original articles.— Ex p. CARTLEY (1842), 12 L. J. 
Q. B. 98; subsequent proceedings, sub nom. Ex p. 
CARNLEY (1843), 2 Dowl. N. S. 045. 

; -J- An attorney, to whom an 
articled clerk had been assigned, having left the 
country without assigning such clerk, the ct., on 
the application of the clerk, granted a rule nisi that 
he should be discharged from his articles & from 
the assignment, & that he should be at liberty to 
enter into fresh articles with another attorney for 
the remainder of his term.—lx p. WHITFIELD 
11850), 14 L. T. O. S, 355. 

142, Assignment ordered.}]— Where an 
attorney had become bkpt. & gone abroad; but 
before going, gave a power of attorney, authorising 
an assignment of articles of clerkship, the ct., 
upon application of the clerk, under Solicitors 
Act, 1843 (c. 73), s. 5, ordered the assignment 
to be made.— Ex p. Luis (1858), 7 W. KR. 61. 

Bankruptcy of master.}-—Sce Bankruptcy Act, 
1914 (c. 59), s. 34 (2). 


B. Registration. 

148. Omission to register—-Accidental omission 
-~—-Affidavit not sworn within time.}|—The ct. per- 
mitted an assignment of articles of clerkship to be 
enrolled after the expiration of six months, as of 
the last day of such period, where from accidental 
circumstances the affidavit had not been sworn 
within that time.—Kx p. CANN (1855), 24 L. T. 
O. S. 224. 

144, Computation of service under 
assignment computed—Date of assignment.]—An 
articled clerk, having inadvertently omitted to 
enrol the assignment of his articles within the 
period prescribed, this ct., under Solicitors 
Olerks Act, 1844 (c. 86), s. 2, directed the service 
under the assignment to be computed from the 
date of its execution, instead of the period of its 
enrolment.—£a p. CUNNINGHAM (1844), 4 L. T. 
QO. 8. 142; 9 Jur. 109. 

145. ——- --—-  ——_ >. |—-Hx  p. DANIEL 
(1855), 26 L. T. O. S, 94. 

146. On account of iliness.;— Ha p. 
TAYLOR (1845), 5 lL. T. O. S. 40. 

14 Insufficient excuse.|— Where the 
assignmient of articles of clerkship had not been 
enrolled in due time, & no sufficient excuse was 
stated for the omission, the ct. refused to allow 
the clerk the benefit of his full service under them, 
but compelled him to serve a portion of his time 
eu again.—ix p. BRosTEer (1850), 15 L. T. O. 8. 

5. 

148. Affidavit not sworn owing to death of 

solicitor.)—A. was articled to an attorney, & served 


























PART II, SECT, 2, SUB-SECT. 9.—-A. 


1491. Master abseconding.}—A clerk 
articled to an attorney who absconds or 
will be discharged.—Re McoGREecor 


(1861), 15 C. P. 54,—CAN. 


t. Refusal of uttorne 
assign articles.j—The ct. ordered 
that an attorney's clerk should be dis- 
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two years, when he was assigned over to his own 
father, an attorney. A.’s father’s memory became 
impaired, & he died within six months of the 
assignment, never having made the affidavit 
required by Solicitors Act, 1848 (c. 73), 8. &. 

he ct. permitted the assignment to be enrolled, 
upon satisfactory evidence being given of the facts 
which should have been contained in the affidavit. 
—Ex p. LEE (1860), 8 W. R. 541. 
Competency to be examined.]— See Nos. 
170-172, 





SuB-SECT. 9.—DISCHARGE OF ARTICLES. 
A. In General. 

149. Master absconding.|—-A rule nisi only 
granted to discharge an articled clerk, where the 
attorney has become bkpt. & absconded, & the 
rule should be served at the last place of abode 
of the clerk to the commission, & stuck up in the 
King’s Bench Office.—ANONn, (1815), 2 Chit, 62. 
sesh ie :—Refd. Jt Bush, Hx p. Fussell (1837), 6 L. J. 

Cy. 34, 

150. |\—Where an attorney absconds, the 
ct. will discharge his articled clerk from his articles 
on service of a rule for that purpose, by sticking 
it up in the Queen’s Bench Office.—-Ea p. WILLIAM- 
SON (1841), 5 Jur. 24. 








151. ——-..|— Ex p. Canrtiry, No. 140, ante. 
152. ——.]—Ka p. WHITFIELD, No. 141, ante. 
153. —The ct. cannot) compel a person 


who holds a power of attorney from an attorney 
who has absconded to assign over some articles 
of clerkship, or to deliver up a bond given for the 
payment of the premium agreed for, but it will 
order the articles to be cancelled.-—Ka p. Woop- 
WARD (1837), Will. Woll. & Dav. 574. 

154. Master becoming Insane.|}-—-Where an at- 
torney to whom a clerk has been articled became 
insane during the clerkship, the ct. allowed fresh 
articles entered into with another attorney to be 
enrolled.—Er p. DARBELL (1838), 6 Dowl. 5055 1 
Will. Woll. & H. 174. 

155. Where an attorney become too 
infirm to conduct his business, & is incapable, 
from mental discase, of assigning his clerk, the ct. 
will on application direct the articles of clerkship 
to be discharged, & the clerk to be assigned to 
some other attorney.— Ea p. ALLEN (1844), 1 New 
Pract. Cas. 51; 41. TT. O. 8. 141; 8 Jur. 1169. 

156. Master dying intestate-——-Administration not 
taken out.]|—Where the attorney, to whom an 
articled clerk had been assigned, died intestate, 
& no administration was likely to be taken out, 
the ct. granted a rule, calling on the widow of 
deceased master to show cause why the clerk 
should not be at liberty to re-article himself 
during the remainder of the term he ought to 
serve.—Ea p. Luewis (1844), 2 Dow. & L. 1503 13 
L. J. Q. B. 2613; 31. T. 0.8. 1855 8 Jur. 539. 

157. Master convicted.)—-Where a party was 
articled to an attorney, who was subsequently 
convicted of forgery, & sentenced to transportation 
for life, the ct. granted a rule absolute in the first 
instance to discharge the clerk from his articles.— 
Ex p. (1844), 3 L. T. O. S. 208; 8 Jur. 848. 

Bankruptcy of master.|—Sce Bankruptcy Act, 
1914 (c. 59), 8. 34 (1). 

158. Discharge by agreement.})—Where an 
articled clerk under age obtains a writership in 

India, & his father as well as the attorney join 











charged from his articles, the attorney 
refusing to release him or ass the 
articles, & it being clear that further 
service was not, desirable.—Re PATrER- 


to release clerk 
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with him in an application to vacate the articles, 
the ct. will grant the motion.—Ez p. (1839), 
3 Jur. 652. 





B, Return of Premium. 


159. Whether part of premium returnable— 
Death of clerk.]|—BURTON’S CASE (1667), 2 Keb. 
318; 84 E. R. 198. 

160. -}—The ct. refused to order an 
attorney to repay any portion of a premium of 
two hundred guineas received by him with an 
articled clerk, who died within a month after he 
was articled.—Re THOMPSON (1848), 1 Exch 864; 
154 E. R. 369. 


Annotations :—Refd. Forns v. Carr (1885), 54 L. J. Ch. 478. 
Mentd. Whincup v. Hughes (1871), L. 2. 6 C. P. 78. 


161. Death of solicitor—Liability of estate.] 
—A., an attorney, takes B. as his clerk & receives 
£120, & by articles agrees with the father of JB. 
to return £60 of the money if he died within a 
year. <A. died within three weeks. The exor. of 
A. decreed to pay back one hundred guineas.— 
NEWTON v. RowseE (1687), 1 Vern. 460; 1 Hq. 
Cas. Abr. 308, pl. 3; 23 K. R. 586, L. C. 
Annotations ;—Refd. Hirst +. Tolson (1850), 2 H. & Tw. 

359. Mentd. Hale 1». Webb (1786), 2 Bro. C. C, 78; 

Frecland v. Stansfield (1854), 24 L. T’. O. S. 41; Whincup 

v. Hughes (1871), L. R. 6 C. 2. 78, 

162. — — -—— Surviving partner agreeing 
to finish articles.|—An attorney, to whom a clerk 
was articled, died before the articles expired :— 
Held: the ct. had jurisdiction to order part of the 
premium paid to the attorney to be repaid out of 
his assets; & although he had covenanted to 
instruct the clerk ‘“ or cause hin to be instructed,” 
& his surviving partner had agreed with his 
exors. to take the clerk for the remainder of his 
articles, --Hinst v. 'TOLSON (1850), 2 H. & Tw. 359 ; 
2 Mac. & G. 134; 19 L. J. Ch. 441; 14 Jur. 559; 
47 HK. R. 1721, LC. 

Annotations --—Congd. Whincup v. Hughes (1871), L. BR. 
6C. P. 7853 Ferns » Carr (1885), 28 Ch. D. 409. Refd. 
Jenner v. Morris (1861), 3 De G. FF. & J. 453 Atwood v. 
Maude (1868). 3 Ch. App. 369. Mentd. Freeland rv. 
Stansfield (1851), 2 Sin. & G. 479; Lawrie v. Bankes 
(1858), 4 K. & J. 142; Webb vr. England (1860), 29 Beav. 
41; Mackenna v. Parkes (1866), 15 L. T. 500. 

163. --->}---A solr. who had 
received a premium on taking an articled clerk, 
died during the term of the articles :—-Held: his 
estate was not liable for the return of any part of 
the premium. -- Ferns v. Carr (1885), 28 Ch. D. 
409; 54 L. J. Ch. 478; 52 L. T. 3483 40 J.P. 
503; 33 W. KR. 363; 1 T. L. BR. 220. 

Sa s—~Mentd. Covell v. Scamell (1910), 103 L. T. 
535. 


164. —-— Liability of surviving partner.|— 
A party was articled as a clerk to one of two 
attorneys in partnership, & paid a premium, & 
acted as clerk to the two partners for two months, 
when the attorney to whom he had been articled 
died; the ct. ordered the surviving partner to 
refund a portion of the premium, although at the 
time of the payment of such premium his partner 
was indebted to him, & the premium had been set 
off in account, between them.—Re HARPER, Hx p. 
BAYLEY (1829), 9 B. & (. GOL; 4 Man. & Ry. 
hk. B. 603; 109 KE. BR. 257. 

Annotations :---Folld. Wc p. Bounctt (1837), Will, Woll. & 

Dav. 210. Consd. Ferns r. Carr (1k85). 28 Ch. D. 409, 

- Re Drake, kx pp. Naden (1838), 2 Jur. 873 5 le 

Holland (1872), L. Rh. 7Q. B. 297: Mae p. Edwards (1881), 

§ Q. B. D. 262. Mentd. Whincup vr. Hughes (1871), 

L.R.6C. PP. 78. 

165. —-— ——— Reference to master to 
determine amount.|—A clerk having been articled 























PART II, SECT. 3, SUB-SECT. 1. 


a, Failure to produce evidence of 
having passed cramination before entcr- 


ing into articles—Enlargement of time 
for production of evidence—Court has 
no power to order.}—Tho Supreme Ct. 
has no power under rule 40 to enlarge 
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to an attorney who died, the ct. referred it to the 
master to ascertain how much of the premium 


paid should be returned by a surviving partner 
of the attorney.—E2 p. BENNETT (1837), Will. 


Woll. & Dav. 210. 

166. .|}—A clerk was 
articled to an attorney, who afterwards took a 
partner. The premium was payable by instal- 
ments. The clerk served both partners, & a 
portion of the last instalment of the premium was 
carried to the partnership account. The attorney 
to whom he was articled died. The ct. directed 
the master to ascertain what part of the premium 
ought to be refunded by the surviving partner.— 
Re Drake, Exe p. HADEN (1838), 2 Jur. 873; 
sub nom. Ex p. HAYDEN, 1 Will. Woll. & IT. 321. 

167. Misconduct of clerk.|—-The ct. in the 
exercise of its summary jurisdiction over its officers, 
have authority to order an attorney, who had 
refused, on the ground of misconduct, to take 
back an apprentice, who had run away from his 
service, to return to the parcnts of such apprentice 
a reasonable part of the premium received with 
him.— Ea p. PRANKERD (1819), 3 B. & Ald. 257 ; 
106 E. R. 658 3; sub nom. Lx p. FISHER, 1 Chit. 694. 


Annotations :—Retd. St. Pancras Parish v. Clapham Purish 
(1860), 6 Jur. N.S. 700; Ferns v. Carr (1885), 28 Ch. 1D. 
409, Mentd. Whincup v. Hughes (1871), L. R. 6 GC. P, 
78. 


168. Cancellation of articles—-No miscon- 
duct by solicitor.|—Under a scheme settled in 
chambers an infant ward of ct. was articled to an 
attorney & a premium of three hundred guineas 
paid with him. Afterwards the infant was desirous 
of having the articles cancelled, & upon a sumuiunons 
to vary the scheme, which was attended by the 
attorney, an order was made at chambers directing 
the articles to be delivered up to be cancelled, & 
£100, part of the premium, to be repaid. Upon 
appeal by the attorney from so much of the order 
as directed a return of a portion of the premium, 
it was held, there being no evidence of misconduct 
on his part, that the ct. had no jurisdiction to 
make such an order.——CRAVEN v. STUBBINGS (1864), 
34 1.3. Ch. 126; 111. 7.402 ; 10 Jur, N.S. 1189 ; 
13 W. R. 208, LC. 
ete neiaten :--Blentd. Whincup v, Hugbes (1871), L. lt. 

6C. P. 78. 


169. ~— Assignment of articles--By abscond- 
ing solicitor.|—Where a clerk is articled to a 
master who absconds & sails for America, pre- 
viously making an assignment of his property, & 
of the articles of appct. to another attorney. his 
town agent, the ct., though it will grant a rule to 
show cause why appet. should not be discharged 
from his articles, yet will not make it a part of 
the rule that £40 paid to his first master should 
be paid over to appet. by such town agent.— 
Ex p. CARNLEY (1843), 2 Dowl N.S, 9453 7 Jur. 
707 3 previous proceedings, sub nom. Lap. CARTLEY 
(1842), 12 L. J. Q. BB. O8. 

--- Bankruptcy of master.]—-See Bankruptcy 
Act, 1914 (c. 59), s. 34 (1). 




















Suct. 3.—EXAMINATIONS. 
SuB-sEcT. 1.—IN GENERAL. 
See Solicitors Acts, 1877 (c. 25), ss. 5, 6, 9, 11; 
1894 (c. 9), s. 33 1922 (c. 51), sa. 1, 2, 5, 9. 
170. Competency for examination—Assignment 
of articles not registered in time.|——A person may 


the time appointed by Consolidated 
Rules for the Admission of Barristers & 
Solrs., r. 19, for the production, by a 
person about to enter into articles, of 


D2 
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Sect. 8.—Ezaminations: Sub-sects. 1 
4,5 &6: Sub-sects. 1,2 & 3.) 
be examined for admission as an attorney although 
an assignment of his articles of clerkship has not 
been registered within the proper time.—Kzx p. 
ABRAHAMS (1837), Will. Woll. & Dav. 350. 

171. S. P. Ex p. BATES (1837), Will. Woll. & 
Dav. 350. 

172. ——- ——-.]—-An articled clerk served his 
master under articles from Jan. 1849, to June, 1851, 
when it was agreed that he should be assigned to 
another master, with whom he served the 
remainder of his time; but, by some neglect, 
the assignment was not executed until Jan. 1853. 
Upon an application that he may give his notices 
& be examined next term, with the view of his 
being admitted an attorney on the last day of 
such term, this ct. granted the application, with- 
out, however, expressing any opinion that, after 
such examination, he would be entitled to be 
admitted.—Ha p. BArTron (1854), 22 L. T. O. S. 
262; subsequent proceedings, sub nom. Ea vp. 
BrvutTtron, 23 L. T. O. S. 98. 

178. Employment In business since expiry 
of articles.|——It is no bar to the examination of a 
person, in order to his admission as an attorney, 
that he has been fourteen years in business as a 
grocer, since he served his time as an articled 
clerk, & has not previously applied to be admitted. 
—Ex p. WARING (1843), 12 L. J. Q. B. 280; 1 
L. T. O. 8. 168; 7 Jur. 740. 

Annotation :—Refd. Ex p. Duke (1857), 30 L. T. O. S. 150. 


2. Sects. 








SuR-SECT. 2.—REFUSAL TO ADMIT TO 
EXAMINATION. 
See Solicitors Act, 1877 (c. 25), s. 9. 
174. No appeal from decision of examiners.]- 
Re JAMES, No. 79, ande. 


evidence of his having passed the 
required examinations.— Re KILLERN, 
{1917} V. L. R. 287.—AUS. 

b. Filing of nune pro tunc order.] 
—Jte H1ILx, [1918] V. L. R. 259.—AUS. 


oc. Meaning of ‘ public excamina- 


admitted. J—Re 





f. No notice of new bye-laws of the 
barristers’ sociely) —W hether 
BECKWITH (1838)), 21 
N. B.A. (5 P. & B.) 194.—CAN., 


g. Whether LL.B, 
qualification for admission. ]—Re CONu- 


SOLICITORS. 


Secr. 4.—ADMISSION. 

See Solicitors Acts, 1888 (c. 65), s. 10; 1922 
(c. 57), 8. 7. 

Conditions of admission.}—-Sec Sect. 1, ante. 

Contents of notice of intention to apply.]—Sce 
Rules made by Master of the Rolls, 1922, Part II. 

175. Whether production of articles dispensed 
with.) —Ea p. NIcHoLLs (1841), 6 Jur. 82. 

176. Opposition to admission—Grounds must be 
clearly stated.|—Where, upon the opposition by 
the master of an articled clerk to the clerk being 
sworn in as an attorney, upon the ground that 
he had disclosed information obtained as clerk, 
the charge was indistinctly stated in the affidavit, 
the clerk was at once allowed to be sworn.— 
Re , ATTORNEY (1858), 7 W. KR. 62. 





Sect. 5.—READMISSION. 


Application for readmission.]—See Rules made 
by Master of the Rolls. 1922, Part ITI. 

177. General rule.};— Moopy’s Casr (1743), 
Barnes, 42. 

178, ——.] — Attorney struck off the roll may 
be readmitted.—R. v. Greenwoopv (1760), 1 
Wm. Bl. 222; 96 E. R. 122. 

179. When application granted—Solicitor called 
to the bar—Necessity for previous disbarring.} —- 
If an attorney is struck off the roll on his own 
application, & afterwards called to the Bar, the 
ct. will not give him leave to be again put upon the 
roll of attorneys.—Ew p. CoLE (1779), 1 Doug. 


K.B. 114; 99 ¥. R. 177. 
Annotation :-—Apld, Ec p. Bateman (1845), 6 Q. B. 853. 


180. —— —--——.] -— Semble: a barrister, 
who had been originally an attorney, must be 
disbarred before he can be readmitted as an 
attorncy.— Ha p. WARNER (1842), 6 Jur. 1016. 
Annotation :—Reld. Ev p. Bateman (1815), 6 Q. B. 853. 





prenticeship, ou payinent of the general 
fees.—Re M‘NALLY (1853), 3 1. C. L. RB. 
518; 6Olr. Jur, 63.---IR. 

q. --———.]—The primary considera- 
tion which induces the ct. to admit a 
vergon to practise as an attorney, who 
ae pot served the full time & complied 


applicant 


degree sufficient 


tion.” J-——The words ‘* public examina- 
tion’? mean those examinations which 
are recognised as public examinations 
or a8 qualifying entrance examinations 
by the Univorsity of Melbourne, such 
as the Junior Public, the Senior Public, 
the Schvo) Intermediate or School 
Leaving examinations in that Uni- 
versity, & any examination passed 
elsewhere recognised by the University 
as equivalent to a local entrance 
examination for the purpose of matricu- 
rt eee! Eva, [1920] V. L. R. 196.-- 
AUS. 


ad. Whether theoretical excamination 
has Sw with.J—Jte PERRY (1877), 37 
L. T. 443.—IR. 


PART IJ. SECT. 4. 


175i. Whether production of articles 
dispensed with.}—Where an attorney's 
clerk had lost his articles of clerkship, 
he was sworn in on an affidavit of the 
loss, & prone the usual certificate 
of service.— le Lorinu (1839), 1 Ont. 
Dig. 1886.—CAN. 


e. English solicitor.)— An Tneglish 
solr. ia entitled to admission as a practi- 
tioner of the Supreme Ct. of Tasmauia 
under Legal Practitioners Act, 1896, 
s. 16 (111), on evidence of his being 
still on the roll without any discredit. 
He is not bound to hold an annual 
certificate under the English Act for 
the year in which he applies to be 
admitted in Tasmania.—He WaALuis 
(1914), 10 Tas. L. H. 98.—AUS, 


DON (1892), 24 N.S. R. 92.—CAN. 


h. Ea p. VAN DER WILLIGEN, 
[1920] C. I’. D. 302.—S. AF. 

k. Whether B.A. deyree sufficient 
qualification~~Law subjects included in 
degree. J—Re PARRY (1928), 49 N.L. R. 
85.—S. AF. 

1, Whether appeal to Supreme Court 
lies—Refusal to admit applicant. |—Re 
CAHAN (1892), 21 8S. C. RR, 100.—CAN. 

m. Legal Professions Act, 8. 37 (5)— 
Scope of excepti.n.}-To come within 
the exception of the above sub-sect. it 
is not necessary that appct. should 
have becn a graduate at the time he 
commenced to study law, or that his 
term of study or service was shortened 
because he was a graduate. Appct. 
who obtained his degree after call of 
admission would come within the ex- 
ception.—CaLpDER v. LAW SOCIETY OF 
BRITISH COLUMBIA (1902), 9 B. C. lt. 
56.-——CAN. 

n. tight of Supreme Court at Bombay 
—To admit persons other than persons 
qualified according to Charter.}-—-Mon- 
pane LEECH (1842), 6 Jur. 225, P. C, 








0. Seal-kecper.J}—A seal-keeper may 
be admitted as an attorney, but must 
not practise while he holds office. 
oe CUMMINS (1840),2 Jebb & S. 165. 

p. Person not having served ordinary 
apprenticeship.|—The ct. has jurisdic- 
tion to admit as an attorney a person 
who has not served the ordinary ap- 


with all the requisites, is the intorest 
of clients.—/’e M'‘'NALLY (1854), 23 
L. T. O. S. 116.—IR. 


r, ——.}— Fe pp. Boot (1857), 30 
L. Tl. O. S, 95.—IR. 
t. .J—Tho interesta & conveni- 





ence of the clients, & not those of 
appct., are the main reasons which 
influence the cts. in adinitting, out of 
the ordinary course, persons to practise 
as attorueys.—fv’e DOLAN (1860), 2 
L. T. 137.—IR. 

u. When court will suspend admis- 
sion— Attorney practising before admis-~- 
sion tn colony.J—Re TAYLOR, Mac. 
847.—N.Z. 

a. Member of native races.|-—'The et. 
fis not justified in rofusing to admit 
appct. a8 an attorney merely because 
he belongs to ene of the native races.—— 
MANGENA @. LAW SocIesty, [1910] 
TT; RP, D. 649.—S, AF. 


PART II. SECT. 5. 

177 i. General rule.}—It is a matter 
of course to restore to the roll an 
attorney who had been struck off at his 
own a ee if no opposition is mado 
by tho Law Society after notice scrved 
on them.-——ite WALSHE (1876), T. BR. 
10; C. L. 165.— IR. 

b. Necessity for passing examination. ]} 
—A solr. who had abandoned prac- 
tice for more than five years waa re- 
admitted by the ct. upon passing an 
exumination to the satiataction of the 
council of the barristers’ society of 


Part IT.—ApDMISSION AND REGISTRATION. 


181. Disbarred for professional mis- 
conduct.|—-A barrister disbarred for professional 
misconduct will not be admitted to practise as an 
attorney.— Ez p. PYKE (1845), 1 New Pract. Cas. 
330; sub nom. Re Pyxr, 6 L. T. O. S. 150; aub- 
sequent proceedings (1865), 34 L. J. Q. B. 220. 

182. a -]—An attorney whose 
name was struck off the roll at his own request 
was called to the bar, & afterwards disbarred on 
the charges of ‘“‘ participating by previous agree- 
ment in the profits of an attorney,” & in one 
particular case of having ‘‘ acted both as counsel 
& attorney.” After a lapse of twenty years he 
applied for leave to be readmitted an attorney. 
The ct. refused, unless he could satisfy them by 
the testimony of trustworthy persons, especially 
members of the profession, that his conduct & 
character had been unimpeached & unimpeach- 
able in the meantime; but afterwards dispensed 
with this on his showing that he could not obtain 
such testimony in consequence of his having 
lived during that. period in complete retirement.— 
Ea p. PYKE (1865), 6 B. & 8. 703 ; 122 1. R. 1354 ; 
a nom. Re Pyxkr, 34 L. J. Q. B. 220; 11 Jur. N.S. 
860. 








183. Solicitor intending to be called to the 
bar.|—Ea p. CHANDLER (1842), 6 Jur. 439. 

184. - ———.| —- te MACKINNON (1856), 27 
L. 'T. O. S. 187. 

185. ---—— ——--.|— Re Smmpson (1857), 1 C. B. 
N.S. 554; 28 LL, 7. O. S. 204; 140 EK. R. 227. 

186. — --——- Refusal of call by benchers.|— 
Eire p, ——~- (1861), 3 L. T. 737. 

187. Whether arrears of duty payable—Solicitor 
struck off at own request.|—Hr p. CALLAND 
(1818), 2 B. & Ald. 315, nw; 106 KK. R. 381. 

188. Whether rules for readmission relaxed.|— 
The ct. will under very special circumstances relax 
the rules required to be observed on the readmission 
of attorneys.—L£av p. Smiru (1839), 7 Scott, 344. 

189. AfMfdavits not procured in time.] -— 
Where by some inadvertence the necessary 
affidavits could not be procured for the readmis- 
sion of an attorney on the last day of the term for 
which he had given notice, the ct., on application 
the first day of the following term, refused to 
admit him, but allowed the notices then to be 
given for the last day of the same term.—s#a p. 
Mostey (1835), 1 Har. & W. 331. 

190. ——— Readmission before proper time.}|— 
iia p., LONGBOURNE (1861), 4 L. T. 210. 

191. Affidavits for readmission—-Contents of.}— 
The affidavit for the readmission of an attorney, 
must in pursuance of the rule of ct. state the place 
of abode of the party applying during the last 
ce year. —Hte WALDRON (1845), 4 1. T. O.S. 




















192. Necessity for re-examination.] — An at- 
torney, who ten years ago was struck off the roll 
at his own request, & since then has been living 
a private life, applied to be readmitted an attorney : 
—Held: he must be examined before being 


Now Brunsewick.—Re Dracon (1902), 
236 N. B. H. 3.—CAN. 


oe. Sufficient time must be given Law 
193 fii. 





taken out a certificate under 22 Vict. 
c. 28 (Consol. Stat. c. 
QUINSLER (1874), 2 Pug. 432.—CAN, 

.}—A solr. cannot, with- 
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readinitted.—Hz p. Risina (1856), 27 L. T. O. S. 
lll; 4 W. R. 559. 

Readmission of solicitor struck off for mis- 
conduct.|—See Part XIV., Sect. 4, post. 


Sect. 6.—PRACTISING CERTIFICATE. 
SuB-sEcT. 1.—IN GENERAL. 

See Solicitors Acts, 1843 (c. 73), 8. 21; 1860 
(ce. 127), 8. 22. 

193. General rule.}——-It is the duty of the 
attorney to cause his name to be enrolled; & if 
he omits to do so, he is incompetent to obtain 
costs though otherwise duly qualified as an 
attorney.— HUMPHREYS v. HARVEY (1834), 1 
Bing. N. C. 62; 2 Dowl. 827; 4 Moo. & S. 500; 
31.J3.C. P. 300; 181 BE. R. 1041. 

194, Failure to produce certificate to registrar 
within statutory perlod—Relief from when certificate 
takes effect.]|—A solr. who, by a slip, neglected to 
produce his certificate to the registrar within a 
month, as required by Solicitors Act, 1860 (c. 127), 
s. 21, relieved from the consequences, & it was 
ordered that the certificate should have effect from 
the time of stamping the same.—fe Smita (1863), 
33 Beavs 248; 55 Ik. R. 362. 





Sun-sEcr. 2.—-APPLICATION FOR CERTIFICATE. 

See Solicitors Acts, 1843 (c. 73), s. 23; 1860 
{c, 127), s. 19; 1922 (c. 57), 8.6; Stamp Act, 1891 
(c. 39), 8. 48 (1). 

Form of declaration.|—Sce Solicitors Act, 1877 
(c. 25), Sched. 1., Form BL. 


SUB-SECT. 3.—ISSUE OF CERTIFICATE. 

See Solicitors Acts, 18483 (c. 73), s. 21; 1860 
(c. 127), ss. 18, 21,22; 1922 (c. 51), ss. 6,8; Stamp 
Act, 1891 (c. 39), 8. 44 (3). 

195. Refusal to grant certificate Right to 
appeal to the court.|—Where the examiners enter- 
taining a doubt whether the service of an articled 
clerk was not defective by the spacc of a fortnight, 
refused to proceed with the examination, the ct. 
ordered them to examine de bene esse; & if they 
refused to grant their certificate for the reason 
above stated, that the party, if dissatisfied, might 
petition the ct.—e (1838), $8 L. J. C. P. 24. 

96. ——— -———.|-——NICHOLSON v. INCORPORATED 
LAW SocIEeTY (1879), 67 L. T. Jo. 80. 

197. - When discretion may be pita tie a 
Under Solicitors Act, 1843 (c. 73), s. 23, the In- 
corporated Law Society, acting as registrar of 
solrs., are not bound to issue a certificate to 
practise as a solr., but have a discretion to refuse 
to issue the same, & if they decline to grant the 
certificate upon grounds which seem to them to 
justify the refusal, as, for instance, that the solr. has 








269.—CAN. 


e. Whether Ord. 11, 8. 2, of 1919, 
ultra vires Proclamation 14, 8. 13, 
1902.}—In terms of Proclamation 14 


Society for consideration of casc,]—le 
Hicks (Alta.) (1908), 9 W. L. It. 255. 


PART II. SECT. 6, SUB-SECT. 1. 

193i. General rule.}—A county at- 
torney a eeaalng law only so far as 
required by that offico need not take 
out a certiticate.—Fte COLEMAN (1872), 
33 U.C, R. 51.—CAN. 

193 ii. -J—An attorney of the 
Supreme Court may practise in the 
county ct. though he may not havo 





out paying his annual fees & taking 
out the certificate of the Law Society, 
wractise as such, cven in an isolated 
fictinee ie CLARKE (1900), 21 
C. L. T. 303; 32 0. KR. 237.—CAN. 

d. Right of municipal council to 
licence barristera dd: solicitors.J)—City 
Act (Sask.), 8. 62, does not authorise 
a municipal council to cence barristers 
& solicitors for businesses carried on 
within the municipality.—R. v. Mac- 
pONALp (Sask.), [1917] 2 W. W. RR. 


of 1992, s. 13, every person admitted 
by the ct. as advucate shall be entitled 
to practise as auch. Ord. 11, 8. %, of 
1919 provides inter alia that it shall be 
unlawful for any person to carry on the 
business as advocate unless he be in 
possession of a licence, & makes it an 
offence if he so poe without a 
licence :——-Held : these provisions were 
ulira vires Proclamation 14, 8. 13, of 
1902.—R. v. TURNER, (1920) T. P. D, 
217.—S. AF. ‘ 
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Sect. 6.—Practising certificate: Sub-sects. 3 & 4, 
A., B. & C.) 


been suspended from practice for misconduct & 
is at the time of his application for a certificate an 
undischarged bkpt., & an application is made to 
the ct. under sect. 24 of the Act, the ct. has power 
under that sect. to make such order “ as shall be 
just,”’ & isnot bound to make an order for the 
certificate to be granted.— Ke APPLICATION UNDER 
Soxricirors Act, 1843 (1899), 80 L. T. 720; 47 
W.R. 575; 15 T. L. R. 314, D.C. 

Annotation :-—Dbtd. Re A Solicitor, {1902} 1 K. B. 128. 

198, —— Applicant believed not to be on 
rolis.|— Under Solicitors Act, 1843 (c. 73), s. 23, the 
registrar of solrs. has no discretion to refuse the 
certificate therein mentioned to an appct. who has 
complied with the requirements of the sect., except 
in a case where he has reason to believe that appct. 
for the certificate is not on the rolls; & the dis- 
cretion of a judge on application to him under sect. 
24 of the Act by way of appeal from the refusal of a 
certificate by the registrar is similarly limited.— 
Re A SOLiciror, [1902] 1 K. B. 128; 71 L. J. K. B. 
36; 85L. 7.619; 50W.R.196; 18 T.L. R114; 
46 Sol. Jo. 106, C. A. 

199. Whether action lies against Law 
Society—Necessity for malice—Erroneous exercise 
of discretion.|—~In the absence of malice no action 
lies against the Law Society for the refusal of a 
solr.’s certificate, although such refusal is founded 
on an erroneous exercise of discretion.—NEWSON v. 
LAW Society (1912), 57 Sol. Jo. 80, C. A. 








SUB-sEcT. 4.—EFFECT OF PRACTISING WITHOUT 
CERTIFICATE. 
A. In General. 

See Stamp Act, 1891 (c. 39), s. 43. 

200. Bill of exchange accepted on consideration 
of business done by solicitor-—_No stamp duty paid 
on admission of solicitor—Whether indorsee of bill 
has good title.|—In an action against the acceptor 
of a bill of exchange indorsed to pltf. after it became 
due, deft. pleaded that the consideration for the bill 
was business done for him by one W., as his 
attorney & solr., & alleged that W. in 1810 was 
admitted an attorney of the K. B. & a solr. in Ch., 
but took out no certificate till 1813 ; that from that 
time he practised & renewed his certificate until 
1819, when he took out no certificate for one year 
& upwards ; that he was readmitted in the K. B. 
in 1823, but neglected for more than a year to 
obtain a certificate; & that at the time the busi- 
ness in question was done, he had not been re- 
admitted in any of the cts. of law, except as afore- 
said. The replication stated, that in 1826 W. 
was admitted an attorney of the Common Pleas, & 
was readmitted in Ch., & regularly took out his 


PART II. SECT. 6, SUB-SECT. 4.—A, 


f. Liability to penalties.| — Having 
regard to Law Society Act, B.S. O.,c¢. 
172, & Solicitors Act, R. 8S. O.,¢. 174, 
the taking out of the annual certificate 
entitling a solr. to practise id voluntary 
& not compulsory, & pole with- 
out it only subjects the solr. to the 
penalties & consequences imposed by 
statute ; if he practises without taking 
out the certificate, he does not make 
himself liable for payment of the fees 
for such certificate. —Law Soctrry or 
UPPER CANADA ¥. CLARKE, 20 C. L. T. 
215.—CAN. 


recovered by 


g. ——~.]— Re LaTwam & Law 
Soorety (1851), 9 U. C. R. 269.—CAN, 
h. ——~.]— MacpouGeatn v. LAw 
Socj—ETY OF UPPER CANADA (1890), 


18S. C. It. 203.—CAN. 


k. Advocate disquali 
v. INskip (1904), 6 Terr. L. R. 81.— 
CAN. 


1. Duty to account to client.}-—A 
town agent, who was the attorney an 
record of the client of his country 
correspondent, who had not taken out 
his licence, wan ordered, on a petition, 
to account with the client for Inoney 
him in 
Firron (1853), 6 Ir. Jur. 53.-—IR. 


PART II. SECT. 6, SUB-SECT. 4.—B. 


201 i. Whether solicttor may recover 
costa &: disbursements.}—Fltf, was de- 
prived of costs on the 
solr. employed had failed to take out 


SOLICITORS. 


certificate for that & the four following ycars, & 
that the business, for which the bill of exchange 
was given, was transacted during those five years. 
The rejoinder alleged, that the admission in the 
Common Pleas was by virtue of a contract enrolled 
in the K. B., & under which W. had been admitted 
in that ct. in 1810, & readmitted in 1823; & that 
he ‘ was so admitted in the said Ct. of Common 
Pleas, without payment of any further duty in 
that behalf, according to the form of the statute 
in that behalf’ :—Held: the admission in this ct. 
must be considered as an original admission, & 
the non-payment of the stamp duty at the time 
did not render the admission void, although it may 
have subjected the party to penalties, &, conse- 
quently, he might maintain an action for his 
fees, & might, at any time, give a good title to an 
indorsee of a bill accepted upon that consideration. 
—MIDDLETON v. CHAMBERS (1840), 1 Man. & G. 
07; 1 Scott, N. R. 99; 4 Jur. 559; 133 BE. R. 
262, 
B. On Rights of Solicitor. 

See Solicitors Acts, 1843 (c. 73), s. 26; 1874 
(c. 68), s. 12; Stamp Act, 1891 (c. 39), 5. 43 (1). 

201. Whether solicitor may recover costs & 
disbursements.|—In an action against an attorney, 
deft. may set off the full amount of his bill of costs 
as taxed, without deducting from such amount 
the costs of taxation payable by deft.—FIELD »v. 
BEZANT (1833), 5 B. & Ad. 357 ; 2 Nev. & M. K. B. 
207; 2L. J. K. B. 193; 110 BK. R. 822. 


Annotations :—Mentd. Courtenay v. Williams (1844), 3 Hare, 
a Dingle v. Coppen, Coppen v. Dingle, (1899) 1 Ch. 
7 s 


202. ———.|--HUMPHREYS v. HARVEY, No. 193, 
ante. 

208. ———.]—Deft. having paid the debt, pltf.’s 
attorney proceeded for costs. The attorney being 
uncertificated & therefore not entitled to sue for 
costs, the ct. stayed execution.—-MEEKIN v. 
WHALLEY (1834), 1 Bing. N. ©. 59; 2 Dowl. 823; 
4 Moo. & 8.494; 31. J.C. P. 298; 131 FB. R. 1040. 
* 204. .] — Proceedings taken on behalf of 
deft. by a solr. who had not at the time renewed his 
annual certificate, will not be set aside as irregular ; 
the right of the solr. to recover his fees, & not the 
interest of the client, who is not bound to ascertain 
if his solr. is duly qualified to practise, being alone 
affected by the want of proper qualification.— 
SPARLING Vv. BRERETON (1866), L. R. 2 Eq. 645; 35 
L. J. Ch. 461; 14 L. T. 166; 12 Jur. N.S. 830; 


14 W. R. 515. 
Annotation :—Apld. Richards v. Bostock (1914), 31 T. L. R. 
7 


0. 

205. .}—An attorney who does not hold 
a certificate within Solicitors Act, 1843 (c. 73), 
cannot recover his costs in respect of proceedings 
in the Probate Ct.—-AUSTIN v. DAVIES (1873), 21 
W. R. 885; sub nom. AUSTIN v. DAINES, 28 L. T. 
557. 








a certificate as required by Barristers 
& Solicitors Act (Acts of 1899, c. 27, 
8s. 27):—lTeld: the procedure to 
enforce compliance with the provisions 
of Barristers & Solicitors Act ctw 2 by 
fine & suspension, under sects. 31 & 32 
of the Act, & there being no provision 
enacting in express terms that attor- 
neys who failed to take out certificates 
as required should be debarred from 
recovering their costs, or that parties 
einploying such attorneys should bo 
debarred from recovering, there was 
nothing to prevent pitf. from recover- 
ing her attornoy’s costs from the oppo- 
site party to the suit.—WALLACE v, 
BPE RINOTON (1901), 34 N.S. 1, L— 


201 fi. .}-—Re REYNOLDS (1860), 
13 Ir, Jur, 356.—IR, 


id. J—MAXFIELD 


the suit.—ZJte 


ound that the 





Part II.—ADMISSION AND REGISTRATION. 


206. Subsequent readmission of solicitor.) 
—An attorney, who has omitted for one whole 
year to take out his certificate, & whose admission 
hereby becomes void, has no claim against a 
client for business done while he was without a 
certificate, although he afterwards cause himsolf 
to be readmitted. The readmission has not, for 
this purpose, a retrospective effect.—THOMPKINS 
v. M‘BuRNIE (1830), 8 L. J. O. S. K. B. 332. 

207. Business done after obtaining rule for 
readmission-—— Before entry of readmission com- 
pleted.]|—An attorney, who having been disqualified 
from practising by not taking out a certificate, 
obtains a rule of ct. for his readmission, may main- 
tain an action for business done after he obtained 
the rule, but before he caused his readmission 
to be entered at the master’s office.—CoREN », 
SHARPE (1830), 1 B. & Ad. 386; 109 E. R. 830; 
sub nom, —— v. Suarp, 9 L. J. O. S. K. B. 3. 
«tnnotation :~-Refd. Wilton v. Chambers (1837), 7 Ad. & 


El, 524, 

- 208. Certificate taken out within year 
after expiration of former certificate.}] — An 
attorney may maintain an action for business 
done at a time when he was uncertificated, pro- 
vided a certificate be taken out by him before the 
end of a year after the expiration of the period to 
which the preceding certificate extended.— BOWLER 
v. BROWN (1834), 2 Ad. & El. 116; 3 Dowl. 80; 
4 Nev. & M. K. B.17; 111 E.R. 44. 

Annotation :—Refd. Eyre v, Shelley (1840), 6 M. & W. 269. 


209. Stamp duty not paid on admission. |- 
MIDDLETON v. CHAMBERS, No. 200, ante. 

210. Necessity for business being done 
while certificate is in force.|—Under Solicitors 
Act, 1843 (c. 73), 3. 26, a solr. or attorney cannot 
recover for business done by him in that character, 
unless he have obtained a certificate which was in 
force for the period the work was done. 

Where a solicitor applicd for & paid for a 
certificate for the period between Oct. 1847, & 
Nov. 1848, & the officer by mistake dated it Oct. 
1848, & Nov. 1849 :—Held: the solr. was not 
entitled to recover for business done in 1849.— 
BRUNSWICK (DUKE) v. CROWL (1849), 4 Exch. 492 ; 
154 E.R. 1307; sub nom. Re BRUNSWICK (DUKE), 
19 Ju. J. Ex. 1123 sub nom. Lx p. BRUNSWICK 
(DUKE), 14 L, T. O. S. 2043; sub nom. Re CROWL’S 
eee Ke p. BRUNSWICK (DUKE), 13 Jur. 

O58. 

211. ——— Money advanced by client.] — Costs 
incurred by an uncertified attorney are not to be 
allowed by the master on taxation, unless it 
appear clearly that the client has actually advanced 
money to the attorney in the course of the cause, 
in which case the amount so advanced should be 
allowed in the taxation between party & party. 

But where, after the objection had been taken 
& the taxation postponed on that account, the 
attorney procured from his client, pltf. who was 
an extremely poor man, his acceptance for £150 
& stated that he had indorsed it over to a bond 
fide holder, but the name of the indorsee was not 
given :—Held: that was not an advance of money 
by the client as entitled him to have his costs 
allowed against deft. ; 

The exemption is limited to advances during 
the progress of the cause, not cxtended to pay- 
ments after the litigation is closed in the ct. in 
which the taxation takes place.-—-WILSON v. 
ZULUETA (1850), 15 L. T. O. S. 132. 

212, ——— Effect of Solicitors Act, 1843 (c. 73)— 
Business not transacted in any of courts mentioned 
in statute.|—Above Act, s. 26, only disables an 
uncertificated attorney from suing for fees, 
rewards or disbursements for any business, matter, 
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or thing done by him as an attorney or solr. in 
some suit or proceeding in one of the cts. mentioned 
in above Act, & not for business done which had 
no reference to such suits or proceedings,— 
RIcHARDS v. SUFFIELD (1848), 2 Exch. 616; 6 
Dow. & L. 22; 17 L. J. Ex. 362; 12 Jur. 731; 
154 EK. R. 687. 

218. -——-— ——--,]—Above Act, s. 26, only 
disables an uncertificated attorney from suing for 
fees, rewards, or disbursements for any business, 
matter, or thing done by him as an attorney or 
solr. in some suit or proceeding in one of the cts. 
mentioned in above Act.—GREENE v. REECE 
(1849), 8 C. B. 88; 1387 E.R. 441. 

21 Extinction of remedy.] — Ie 
JONES, No. 229, post. 








C. On Rights of Client. 


215. General rule.}]—-Semble: if an attorney 
has been admitted & does not take out his certi- 
ficate for a year, he need not be readmitted pre- 
vious to taking it out ; but whether he need or not, 
if he has taken out his certificate in such circum- 
stances, the client’s interest will not be affected.— 
HILLEARY v. HUNGATE (1834), 3 Dowl. 56. 
Annotation :—Refd. Glyn v. Hutchinson (1835), 2 Ad. & El. 


216. Whether client can recover costs from party 
liable.|—-The circumstance that pltf.’s cause has 
been conducted by one who is not an attorney 
does not deprive pltf. of his right to full costs 
against deft.—REEDER v. BLoom (1825), 3 Bing. 
9; 10 Moore, C. P. 261; 3 L. J. O. S. C. P. 120; 
130 E.R. 416. 


Annotations :—Consd. Young v. Dowlman (1829), 3 Y.& J. 
24. olld. --—  v. Sexton (18382), 1 Dowl..180.  Distd. 
Meekin ». Whalley (1834), 1 Bing. N.C. 59. Consd. Wilson 





*. Knapp (1840), 4 Jur. 220; Browne +. Barker, [1913) 

2 K. BB. 553. Refd. Humpbreys v. Harvey (1834), 1 

Bing. N.C. 62, 

217. .|—WILSON v. ZULUETA, No. 211, ante. 

218. -. - .J-—-FULLALOVE v. PARKER, No. 233, 
post. 

219. .| - SPARLING wv, BRERETON, No. 204, 
ante. 

220. --~-.]-—A person who has been ordered 


to pay costs cannot, on the ground that the solr. 
on the other side was uncertificated, refuse to pay 
the costs.—Re Horr (1872), 7 Ch. App. 766; 41 
L. J. Ch. 797; 27 L. T. 670; 20 W. R. 1026, L. JJ. 


annotations :-—Refd. Fowler ». Monmouthshire Ry. & Canal 
ne (1879), 48 L. J. Q. B. 4575 Re Sweeting, [1898] 1 Ch. 
G8. 


221. .J|—Under Solicitors Act, 1874 (c. 68), 
gs. 12, which enacts that no costs, fee, reward, or 
disbursement on account of or in relation to any 
act or proceeding done or taken by any person 
who acts as an attorney or solr. without being duly 
qualified so as to act shall be recoverable in any 
action, suit, or matter by any person or persons 
whomsoever—the successful party in a legal pro- 
ceeding cannot, where the solr. employed by him 
was uncertificated, recover his costs & disburac- 
ment from the party otherwise liable.-—FOwLEr v. 
MONMOUTHSHIRE CANAL Co. (1879), 4Q. B. D. 384; 
48 L, J. Q. B. 457; 41 L. T. 1593; sub nom, Re 
FowLer & MONMOUTHSHIRE CANAL Co., 27 W. R. 
659, D.C. 

Annotations :—Conad. Irvin v. Sanger (1888), 58 L. J. Q. B. 
64; Re Sweeting, [1898].1 Ch. 268; Browne v. Barber, 
pert Fe B. 553. Refd. Williams v. Vere (1894), 10 
222. ——- When uncertificated solicitor uses 

name of certificated solicitor.|—IRvVING v. SANGER 

(1889), 5 T. L. R. 171, C. A. 

228. Money paid to uncertificated solicitor— 
Whether party to action can recover.]—This ct. 
refused to order pltf.’s attorney to repay to deft, 
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Sect. 6.—Practising certificate: Sub-sect. 4, C., D. 
~ Bye eub-sect. 5, A. & B, (a), (b) & (e).] 


£2 5s. paid for costs indorsed on a writ of summons, 
on the ground that he had not taken out his 
certificate, there being no fraud or misrepresenta- 
tion alleged.— POWRIE v. FEATHERSTONE (1855), 
24 L. T. O, 8. 236; 3 W. R. 184. 





224, —-——.|—FULLALOVE v. PARKER, No. 238, 
post. 
225. ——— Whether client can recover—Sum 


deposited by client—Direction to pay out of sum 
costs to be incurred.]—Solicitors Act, 1874 (c. 68), 
8s. 12, provides that ‘‘ No costs, fee, reward, or 
disbursement on account of or in relation to any 
act or procceding done or taken by any person 
who acts as an attorney or solr., without being 
duly qualified so to act shall be recoverable in 
any action, suit, or matter by any person or 
persons whomsoever.”’ 

A solr., during a time when he was not duly 
qualified, because he had not taken out a certi- 
ficate, acted for a client in certain bkpcy. pro- 
ceedings, & in anticipation that it would be 
necessary to deposit £125 in the Bkpcy. Ct. as a 
result of those proceedings, the client deposited 
that sum in his solr.’s hands to be used for that 
purpose. It subsequently became unnecessary to 
make a deposit in the Bkpcy. Ct., & the client 
directed the solr. to retain the moncy for his costs. 
The solr. did not deliver a bill of costs to his client, 
& claimed the right to retain the money in his 
hands to meet his costs & disbursements on behalf 
of his client :—//eld: the direction of the client 
was a direction to make payments proper to be 
made by the solr. as a solr., therefore both partics 
must have contemplated that a taxation would 
be necessary, & Solicitors Act, 1874 (c. 68), 5. 12, 
applied, & that the client was entitled to have 
repaid to him by the solr. such of the amounts as 
might bo disallowed on taxation.—BROWNE v. 
BARBER, [1913] 2 K. B. 553; 82 L. J. K. B. 1006 ; 
108 L. T. 774, C. A, 


D. On Taxation of Costs. 


226. Whether defendant may object to taxation 
of plaintiff’s costs—Costs allowed for period when 
plaintiff not represented by qualified solicitor.|-—— 
Deft. cannot object to the taxation of pltf.’s bill 
of costs on the ground of costs being allowed for 
a period of the cause during which it was conducted 
by a person not an attorney or being an uncerti- 
ficated attorney.— v. SEXTON (1832), 1 
Dowl. 180. 

227. Whether costs allowed on taxation.}] — 
An attorney’s bill of costs having been referred 
to taxation, certain items were objected to before 
the master, on the ground that the attorney at 
the time those items were incurred was uncerti- 
ficated, & the master accordingly disallowed them : 
—Held: the master acted rightly in disallowing.— 
Re ANGELL (1848), 6 Dow. & L.. 144; 3 New Pract. 
Cas.194; 11 L. 1. O. 8S. 247; 12 Jur. 961. 

228. ———.]— WILSON v. ZuULUETA, No. 21], 
ante. 

229. ——-.]— Solicitors Act, 1843 (c. 73), s. 26, 
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2271. Whether costs allowed on taxa- 
tion.|-—A_eolr., employed by a client 
on special agreements, did some of the 
work during det when his licence 
duty remained unpaid, On an appli- 
cation by the client for delivery of a 
bill of costs & taxation, the taxing 
master was directed inter ulia to certif 
whether the agreements wero fatr & 
reasonable. The master reported that 


Held : 


ness done d 


costa being taxe 


they were so &, after taxing the costa, 
certified that he had allowed all costs 
& expenses incurred during the periods 
when the licence duty was unpaid :— 
under Solicitors (Ireland) Act, 
1898, 8. 48, the items relat to busi- 
these perio 
not be allowed.—MARTIN_v. KENNEY 

(1920), 54 I. L. T. 141.—IR. 
m. Whether plaintiff may object to 
2 defendant, 


by 
in this action was represented by a 


SoLiIciTvoRs. 


docs not extinguish the debt of a solr. or attorne 
for costs in respect of business done while uncerti- 
ficated, but only his remedy. Where a client 
had taken out an order of course for taxation of 
his solr.’s bill of costs, with the usual submission 
to pay what should be found due, & the taxing 
master had disallowed certain items for business 
done while his certificate had not been renewed :— 
Held: the solr. was entitled to be allowed the items 
in question.—Re JonEs (1869), L. R. 9 Kg. 63; 39 
L. J. Ch. 83; 21 L. T. 482; 18 W. R. 159. 


Annotations :-—Folld. te Hope (1872), 7 Ch. App. 766. 
Overd. Ite Sweeting, [1898] 1 Ch. 268. Consd. ewe 
v. Barber, {1913} 2 K. B. 553. 


230. ——-.] —In taxing a solr.’s bill of costs, 
items relating to business done while the solr. bad 
not a certificate must be disallowed.— Re SWEETING, 
[1898] 1 Ch. 268; 67 L. J. Ch. 159; 78 L. T. 63 
46 W. R. 242; 14 T. L. R. 171; sub nom. Re 8., 


42 Sol. Jo. 216. Pp 
Annotation :—Consd. Browne v. Barber, [1913] 2 K. B. 553, 


231. Fees in respect of briefs & refreshers 
-Effect of Solicitors Act, 1874 (c. 68), s. 12.] 
A solr., during a time when he was not duly 
qualified, because he had not taken out a certificate, 
delivered briefs to counsel, & the trial took place 
during that period, & refreshers became payable. 
After he had taken out his certificate he paid fees 
in respect of those briefs & refreshers. He sued 
his client to recover the amount due upon his bill 
of costs, Which included those fees, & judgment was 
given for the amount appearing to be due upon the 
bill, the bill to be taxed :—Held: these fees were 
‘* disbursements on account of or in relation to an 
act or proceeding done or taken,’’ while the solr. 
was not duly qualified, & they ought to have been 
struck out of the bill on taxation.—KENT v. 
Warp (1894), 70 LL. T. 612; 38 Sol. Jo. 4013; 9 

R. 503, C. A. 
Annotations :-—Distd. Browne r. Barber, [1913] 2 K. B, 553, 

Refd. Re Sweeting, [1898} 1 Ch. 268. 

232. How objection to taxation made—By peti- 
tion.|——-A motion on behalf of a person who had 
obtained an order for the taxation of his solicitor’s 
bills of costs, to discharge that order, & to have it 
declared that his solr. was incapable of acting as 
such under 37 Geo. 3, c. 90, & not entitled to 
claim his bills of costs, was held to be open to 
objection, if properly taken, for irregularity ; the 
ct. considering that such an application ought to 
have been made by petition.—Re WILTON, Lax p. 
CHAMBERS (1838), 2 Keen, 497; 48 Ih. R. 719; 
sub nom. DUFFIELD v, ELwus, Re WILTON, La p. 

SHAMBERS, 9 L. J. Ch. 200; 2 Jur. 489. 
a ae :—Mentd. Middleton rv. Chambers (180), 1 Man, 


233. Before master — Useless facts subse- 
quently ascertained.|—(1) An objection that an 
attorney is not duly certificated should be taken 
before the master. If made the subject of an 
application to the ct., it should at least be shown 
clearly that the party could not by the exercise 
of reasonable diligence have ascertained the fact 
in time tu bring it to the master's attention. 

(2) If money has been paid by a party to an 
action to an unqualified attorney, he cannot recover 
it back, & to this extent he may recover his costs 








firm porportin to be a firm of solrs., 
one of the members, however, not being 
a duly admitted or certificated solr. 
Pitf. objected to the costa awarded 
deft. in the action being taxed to him : 
—Tleld : the absence of eau that 
these costs had not been paid by deft. 
to the persons who acted as his solrs., 
the objection could not prevail; nor 
could it even if that proof had been 
given.—Soortr v. DALY (1888), 12 P. BR. 
610.—CAN. 


should 


j}—Deft. 
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from his opponent.—FULLALOVE v. PARKER (1862), 
12 C. B. N.S. 246; 311. J.C. P. 230; 6L. 1. 
eee 8 Jur. N. 8.1078; 10 W. R. 581; 142 BR. 


Annotations :—As to (2) Consd. Fe Jones (1869), LL. Re 9 
Kq. 63; Browne v. Barber, {1913] 2 kK. B. 553. 


E, On Proceedings. 

234, Stay of execution—Action upon taxed bill.] 
—-MEEKIN v. WHALLEY, No. 203, ante. 

235. Proceedings not invalidated against client.] 
—SPARLING v. BRERETON, No. 204, ante. 

236. Whether action dismissed — Holder of 
county certificate using London address on writ.|— 
In a case in which during the course of the trial it 
appeared that pltf.’s solr. held a country certificate 
only, although his address on the writ was given as 
‘* Lombard Street, E.C.,” the judge, though holding 
that the solr. was committing an offence, declined 
to dismiss the action, but ordered the case to stand 
over so that pltf. might be able to consult another 
solr.—RICHARDs v. Bostock (1914), 31 T. L. R. 70. 


SuB-sEcT. 5..-RENEWAL OF PRACTISING 
CERTIFICATE. 
A. In General. 
Discretion of registrar.]|—See Solicitors Act, 1888 
(c. 65), s. 16. 
B. Particular Instances. 
(a) Solicitor Continuing to Practise Without Certi- 
ficate. 

See Solicitors Act, 1888 (c. 65), s. 16. 

237. Whether certificate renewable.) — Far p. 
LOWERTON (1835), 1 Hodg. 77. 

238. ——— Employment as managing clerk — 
Subsequent practice on own account.|—/r  p. 
SHERWOOD (1823), 7 Moore, C. P. 493. 

239. Practice continued abroad.J|—/a p. 
PruLcox (1834), 2 Dowl. 450. 

240, ——— When penalties remitted.| 
TUFKIN (1835), 1 llar. & W. 516. 

241, —--- Practice continued by mistake.] — 
Hap. KinG (1838), 1 Will. Woll. & H. 87. 

242. Gratuitous practice.|—H2r p. FoTuEnr- 
GILL (1849), 13 I. T. O. S. 256: previous proceed- 
ings, Re FOTHERGILA, 12 L, T. O. S. 457. 

Pia — ——~.J--Re Tayitor (1852), 16 Jur. 
728, 

244, Necessity for stating uncertificated practice 
in affidavit—When applying for renewal.]——x p. 
Mi.ver (1840), 4 Jur. 556. 

Effect of practising without certificate, generally.: 
—See Sub-sect. 4, ante. 








hae p. 





(6) Solicitor Not Continuing to Practise. 

See Solicitors Act, 1888 (c. 65), 8s. 16. 

245. Whether certificate renewable.|-— fxr p. 
DAVIS (1819), 1 Chit. 729. 

246, ——.]|—F'x p. Siti (1819), 1 Chit. 692. 

247, —-—-.|—Exz p. CLARKE (1819), 2 B. & Ald. 
314; 106 E. R. 381. . 
eee et j Folld. Kx np. Matson (1822), 2 Dow. & Ry. 


248. (1822), Turn. & 
R. 56; 


.|— Ex p. MURRAY 
37 E. R. 1015, Li. C. 
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249. ——.J]—Hx p. Matson (1822), 2 Dow. & 
Ry. K. B. 238; 7 Moore, C. P. 412, n.; sub nom. 
Exp. Marson,1L. J, O.S. K. B. 60. 


aaa .|\—Ex p. THOMPSON (1833), 2 Dowl. 
Q. 
251. .|—Ex p. CUNNINGHAM (1822), 1 Bing. 


91; 7 Moore, ©. P. 410; 130 E.R, 38. 
Annotation :—Refd. ex p. Sherwood (1823), 7 Moore, C. P. 


252. Discontinuance on account of Ill 
health.|—Fz p. RIcHarps (1819), 1 Chit. 101. 

253. —— ———.]-—- Kr p. MALIPHANT (1822), 
7 Moore, (. P. 495. 

254. Discontinuance for long period —- 
Thirty years..—EFx p. BraiinGcs (1836), 5 Dowl. 
3955 2 Ear. & W. 327. 

Annotationa :---Folld. Er pp. Rudge (1843), 
Refd. x p. Robinson (1844), 13 L. J. Q. B. 2 
255. Twenty-four years.) —Ex p. 

ara (1838), 6 Dowl. 526 ; 1 Will. Woll. & IH. 

256. Twenty-seven years —- Solicitor 
subsequently becoming managing clerk in solicitor’s 
ofice.|— Hx p. BRABANT (1839), 7 Dowl. 622; 2 
Will. Woll. & HT. 46; 3 Jur. 316. 








7 Jur, 581. 
40, 











257, Forty years.|\—Ex yp. RUDGE 
(1843), 2 Dowl. N. S. 682; 12 L. J. Q. B. 186; 
7 Jur. 58]. 


258. What must be shown when applying for 
renewal—That solicitor has not practised in 
interval.]|—ANon. (1819), 1 Chit. 316. 

259. S. 7. ANON. (1819), 1 Chit. 646. 

260. ——— Engagement in trade during period 
of discontinuance—Necessity for stating reasons for 
ane trade.|—F'r p. MAYER (1820), 5 Moore, 
c. Pp. 141. 


(c) Agent Neglecting to Renew. 
Sve Solicitors Act, 1888 (c. 65), s. 16. 
261. Whether certificate renewable.|—- Hx . 
Prarrs (1819), 1 Chit. 692. 
262. ——.)|—-F'x p. CHRISTIAN (1819), 3 Moore, 
C. YP. 578. 








263. ——.] — Fa p. LEAcRorT (1820), 4 B. & 
Ald. 90; 106 Kk. R. 871. 

264. ——-.]} — Er p. CHALKER (1823), L J. J. 
O.S. K. B. 86. 

265, ——.]—-E'x p. Forp (1835), 1 ilar. & W. 
192. 

266. — .j—Fr p. THORPE (1835), 3° Dowl. 
592. 

267. —  -.|--Ew p. Harnis (1841), 5 Jur. 1037, 

268. —  -.J—Jte NEA (1841), 6 Jur. 106. 

2869. jJ—khx p. (1843), 2 L. T. O. S. 
106. 

270. --..J-—-Fx p. GUDE (1843), 1 Dow. & I. 
675; 7 Jur. 1016, } ; 

271. --—-.|-Re LUKE (1844), 3 L. T. O. S. 138. 

272. —--- On affidavit of agent—That attorney 


has not practised on his own meanwhile.|} — 
I[AWKIN’S CASE (1823), 1 L. J. O. S. K. B. 160. 

273. Conditions of renewal — Payment of 
penalty.|—az p. CHALKER (1823), 1 L. J. O. S. 
K. B. 86. 

274. Payment of arrears of duty.|—/x p. 
GUDE (1843), ] Dow. & L. 675; 7 Jur. 1016. 
When solicitor continues to practise.|— 
See Nos. 294-298, 314-316, post. 








PART II. SECT. 6, SUB-SECT. 4.—E. 


n. Whether proceedings set aside.)— 
a eon v. CLARK, 20 C. L. T. 42.— 


o. ——.}—-The proceedings in a sult 
by an attorney who has not taken 
out a certificate under 22 Vict. c. 28, 
are a nullity; & the objection is not 
waived by deft.’s attorney attending 


the trial of the cause, after knowledge 
of the omission.—RYAN v. MCINTYRE 
(1870), N. B. Dig. 91.—CAN. 


PART II. SECT. 6, SUB-SECT. 5.— 
B. (a). 


2411. Whether certificate renewable— 
Practice continued by m ke. J—-An. 
attorney who practises in trivial cases 


without having taken out his licence, 
although at the time he so practised 
he was unaware of the provisions of 
29 & 30 Vict. o. 84, prohibiting such 
practice, & on being informed of ita 
existence ceased at once to violate its 
provisions, will not be permitted 
to renew his licence without paying 
arrears of duty & a fine.— AR- 
PENTER (1870), 18 W. R. 382.—IR. 
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Sect, 6. aa certificale: Sub-sect. 5, B. (d), 
C. (a) & (0). Part 117]. Sects. 1 & 2: 
1 1 & 2.) 


Cases. 

See Solicitors Act, 1888 (c. 65), s. 

275. Whether certificate sa glee to 
renew due to misconduct of clerk.) ——Ite WINTER 
(1817), 8 Taunt. 129; 129 BE. R. 332; sub nom. 
kz p. WINTER, 1 S & Ald. 190, n. 


Annotations :—Apld. ke p. Christian (1819), 3 8 Moore, © P, 
578. Consd. fox p. Me is (1838), 1 Will, Woll. & H. 405, 
276. 


.|—Where an attorney’s clerk 
fraudulently took out his master’s certificate, 
some years previously, on a wrong amount of 
stamp, the ct. allowed the attorney to be re- 
admitted without giving the usual notices.—Exz p. 
LEWIS (1838), 1 Will. Woll. & TT. 405; 2 Jur. 944. 














277. Accidental omission to renew within 
proper time.|—Zix ». KNiprE (1840), Woll. 22; 5 
J. P. 227; 4 Jur. 1088. 

Annotation :—Refd. Ex p. Wybrow (1840), 5 J. P. 113. 
eae —— ——.|—Re Macmurpo (1843), 7 Jur. 

279. Conviction for crime.J—H2z p. GREY 
(1847), 5 Dow. & L. 2753; sub nom. Ex p. Gray, 10 
lL. T. O.S8.191; 12 Jur. 119; 1J.P. Jo. 902. 


Annotation :---Co nad. 
1843 (1899), 80 L. T. 
280. —— Subsequent free pardon.] — Re 

BARBER (1850), 15 I. T. O. S. 500; aa iily 

proceedings (1851), 17 L. T. O. S. 142; (1854), 

19 Beav. 378. 

Annotation :—Refd. te Brandreth (1891), 60 L. J. Q. B. 501. 
281. —-—— Bankruptcy of solicitor.|;—e Aprii- 

CATION UNDER So.Licrrors Act, 1843, No. 197, 


se Application under Solicitors Act, 





ante. 

282, —— ar Re A Souiciron, [1902] 1 
K. B. 128; 71 L. J. K. B. 36; 85 L. T. 619; 50 
W. R. 196; 18 T. L. R. 114; 46 Sol. Jo. 106, 
C. A.; revsy. (1901), 18 T. lL. R. 77, D.C. 

See, now, Solicitors Act, 1906 (c. 24), s. 1. 

283. —— --—--.}—WRe A DewRror, [1917] 
Hi. B. R. 84, C. A. 

C. Conditions of Renewal. 
(a) Payment of Arrears of Duty. 

See, now, Solicitors Act, 1888 (c. 65), s. 16. 

284. Solicitor not continuing to practise.| — 
Ex p. SMitruH (1819), 1 Chit. 692. 

285. |\—ha p. CLARKE (1819), 2 B. & Ald. 





$314; 106 E. R. 381. 
Annotation : :—Apld. Kx p. Matson (1822), 2 Dow. & Ry. K. 3B, 


286. —--.|.—kxz p. MATSON (1822), 2 Dow. & 
Ry. K. B. 238; 7 Moore, O. P. 412, n.; sub nom. 
Lap. MAkSON, 1 I. J. O. S. K. B. 60. 











287. |—- Baz gp. CUNNINGHAM (1822), 1 
Bing. 91; 7 Moore, C. P. 410; 130 EF. R. 38. 
| eon :—Apld, kr p. Sherwood (1823), 7 Moore, C. P. 
288 ——-—.|—-Ex yp. aes (1822), Turn. & R. 
56; 37 KH. WR. 1015, L. 
a ~——-.J—Hx p. Tomes (1833), 2 Dowl. 
10, 
290. On account of ill health.|\—Hx p. 


RICHARDS (1819), 1 Chit. 101. 





291. Solicitor continuing to practise.) — Vx p. 
JONES (1833), 2 Dowl. 199. 
292, —--—.|—F2z p. PHILPOT (1835), 3 Dowl. 839. 


SOLICITORS. 


293. acess -—Ex ‘ poe (1836), 4 Ad. & KL 
1005; 111 E. KR. 106 

294. ‘Agent repibellig to ere out certifi- 
nie a p. CuristrAN (1819), 3 Moore, 0. P. 





295. —— ——-.|—Er p. Leacrort (1820), 4 
B. & Ald. 90; 106 E.R. 871. 


206. —— —-—.]— Ex p. THORPE (1835), 3 
Dowl. 502. 
297. ——- ——.]—-Re NEAL Loic Jur. 106. 
—-—,|—Ex p. —— (1843), 2 L. T. 
O. S. 106. 
299. —- Employment as managing clerk 


while certificate not taken out—Subsequent practice 
on own account.|—F2 p. SuERWwooD (1823), 7 
Moore, C. P. 493. 





300. Practice abroad.|] — Ex p. PHILCOX 
(1884), 2 Dowl. 450. 
301 Gratuitous services.}——J?e TAYLOR 





(1852), 16 Jur. 728, 
302. Accidental omission to renew’ within 

proper time. . KNIPE (1840), Woll. 22; 5 

J.P. 227; 4 Jur. 1088. 

Annotation :—Refd. Ec p. Wybrow (1840), 5 J. P. 113. 


(b) Payment of Fine. 

See, now, Solicitors Act, 1888 (c. 65), s. 16. 

303. Solicitor as continuing to  practise.| — 
Ex p. Davis (1819), 1 Chit. 729. 

304. .|—Hae p. CLARKE (1819), 2 B. & Ald. 
314; 106 EK. R. 381. 
‘Annotation :—Folld. Hr ». Matson (1822), 2 Dow. & Jy. 

K. B. 238. 


305. ——-.] Ex p. MATSON (1822), 2 Dow. 
& Ry. K. B. 238 3 7 Moore, C. P. 412, n.3 sub nom, 
Exp. Marson, 1 J. O.S. K. B. 60. 

306. Ex p. Murray (1822), Turn. & R. 
oes 37 K. R. 1015, 1. ©. 














07. —- .|—Kx p. Tuompson (1833), 2 Dowl. 
160. 

308. —--- On account of ill health.}-—kx p 
RICHARDS (1810), 1 Chit. 101. 

309. -—-— —----- Ex p. MALIPHANT (1822), 





7 Moord, GP, 45. 
310. Solicitor continuing to practise.|— Hv pp. 
JONES (1833), 2 Dowl. 199. 





311. ---—.|--Fe p. PHILpoT (1835), 3° Dowl. 
339, 

312. J — he op. WiyBrow (1840), Woll. 
27; sub nom. Lr p. WrBrow, 5 J. P. 1133) 4 
Jur. 1104. 

313. ——— Agent neglecting to take out certi- 


ficate.|—Ew p. LEACKOFT (1820), 4 B. & Ald. 90; 





106 E.R. 871. 

314. - - = -- He p. THORPE (1835), 3 
Dowl. 592 

315. ——- — .;—-Ne Nwar (18141), 6 Jur. 106. 

316. ——-- -—.)---fv p. LIARRIS (1841), 5 Jur. 
1037. 

317. -Employment as managing clerk while 





certificate not taken out-—Subsequent practice on 
own account.|—J/va p. SHERWOOD (1823), 7 Moore, 
C. P. 495. 

318. Practice abroad.| — fx p. PHILCOX 
(1834), 2 Dowl. 450. 

319. Practice continued by ene — 

Ex p. Kina (1888), 1 Will. Woll. & H. 

320. Gratuitous services.| aad “TAYLOR 
(1852), 16 Jur. 728. 
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Part IIl.—Rights and Privileges of Solicitors. 


Srct. 1.—RIGHT TO PRACTISE. 

High Court of Justice.|—See Supreme Court of 
Judicature Act, 1925 (c. 49), s. 215 (1). 

Judicial Committee of Privy Council.|—See 
Courts, Vol. XVI., p. 150, No. 404. 

Ecclesiastical Courts.|—See Solicitors Act, 1877 
(c. 25), s. 17. 

ia courts.|—Scee Solicitors Act, 1843 (c. 73), 
s. 27, 

——— Mayor’s & City of London Court.|—Sce 
Mayor’s Court, Vol. XX XIV., p. 527, No. 1. 

321. Disqualification to practise—Bankruptcy.]| 
—An attorney may practise though bkpt.— 
Ex p. Brown (1793), 4 Bro. C. ©. 210; 2 Ves. 
67; 20 EF. R. 856. 


Annotations :-—Mentd. Fowler _v. Coster (1830), 10 B. & C. 
427; #e Bakewell, “Ar py. Butler (1842), 2 Mont. D. & 
De G,. 731; Ite Hance (1848), 11 L. T. O. 8. 435. 


See Solicitors Act, 1906 (c. 24), 8. 1. 

Official receiver.;—See BANKRUPTCY, Vol. 
TY,, p. 195, No. 1798. 

Clerks to justices.]|—-See MAGISTRATES, Vol. 
XXXIIL, p. 872, Nos. 804-808, 

Officers of county courts.|—-See CouNTy 
Courts, Vol. XIII, p. 455, Nos. 55-58. 

322. Proof of right to practise — Certificate.} — 
A certificate is, primd facie, evidence of the legal 
right of an attorney to practise. Where an 
attorney was admitted to KX. B., in 1792, took out 
his certificate, & practised regularly till 1814 ; 
then discontinued his certificate till 1819, when he 
again took it out regularly, & practised in Common 
Pleas. In an action by him in K. B., for the costs 
of defending a suit’ in Common Pleas :-~Jleld: 
the production of his certificate was primd facie 
evidence of his having been readmitted in some 
ct. & it lay on deft., in answer to the action, to 
prove that he had not been readmitted in any ct.— 
PRARCE ?. WHALE (1826), 5 B. & C. 38; 7 Dow. & 
i KK. B. 512; 41. 5.0.8. K. B. 86; 108 E.R. 

”. 
<Innotation :-~Consd. Sparling vr. Haddon (1832), 9 Bing. 11. 
23. -—--- —-  .j~- The stamp offiee certificate, 
countersigned by a master of the Ct. of K. B., is 
sufficient. primd facie evidence to satisfy an allega- 
tion that the party is an attorney of that ct. - 
SPARLING v., HADDON (1832), 9 Bing. 11; 2 Moo. 
&8.14; 11.5.0. P. 142; 181 E.R. 518. 
Annotation :—Expld. Graham v. Ingleby (1818), 2 Exch. 442. 

women yf— See HVIDENCE, Vol. XXL, p. 346, 
Nos. 3500, 3501; LIBEL & SLANDER, Vol. XXXIL., 
p. 25, Nos, 153-156, 

Judicial notice of admission.| —See HKVIDENCH, 
Vol. XXII, p. 144, Nos. 1195, 1196. 











SrcT. 2.—RIGHT OF AUDIENCE. 
SuB-sEcT. 1.—TIIGH Court. 
; Consent to verdict.|—An attorney cannot 
consent to a verdict on the part of his client ; 
counsel must be instructed to do so.—-LONDON 


PART III. SECT. 1. 


p. Supreme Court. |\—Re LAND REGIN- 
TRY Acr, 1870 & JOHNSON (1888), 1 
B.C. R. pt. 2, 334.—CAN. 

q. Division courts.) —- Re YorKk 
County, County Court Jupuk (1871), 65 
$l Uz. CO. ht. 267.—CAN. 


FRASER tv, 


Leg 
311.—CAN. 

r ht to practise while resident 
abroad.j—A salr., residing out of the 
province, but duly enrolled as a solr. 


of the province, is entitled to practise 
by issuing writs or otherwise doing 
the acts of a solr. in respect. to the 
business or practice of the ct.— 
GRAND 
BRANCH LINES Co. (1911), 19 W. 1. RR. 

: W. W. 2. 303 5 


t. Court of Iaxchequer—Right of at- 
torney of another court.)—An attorney 
of another ot. held to have no right to 


ENGINEERING & IRON SuIPBUILDING Co., LTD. v. 
CoWAN (1867), 16 L. T. 573. 

_ 325. Solicitor heard in absence of counsel.] — 
Doxrorp & Sons, Lyp. v. SEA SHIPPING Co., LTD. 
(1897), 14 T. L. R. 111. 

326. ———.|—Burrerwortu vv. 
& QUEENAN (1918). 57 Sol. Jo. 266. 

327. Solicitor heard as to irregularity in order.] 
—I remember a solr... . coming into the Rolls 
Ct. one morning & addressing LORD ROMILLY when 
he took his seat. Lorn Romimiy told him he 
could not be heard, but could instruct one of the 
counsel in ct. His reply was, ‘‘ L cannot instruct 
counsel, ] have no client; but 1 wish to call your 
lordship’s attention to the fact that an order has 
been intproperly made.” .. . | know that Lorp 

ROMILLY listened to the application & stayed an 
order (KEKEWICH, J.).--MARSH v. JOSEPH (1896), 
74 iL. . 4125 44 W. R. 4623 12 0. L. RR. 255; 
on appeal, [1897] 1 Ch. 218. 

Annotations :-~Mentd. Hambro +. Burnand, [1905] 2 K. B. 

299; Zée Williams S. K., 11910) 2 Ch, 481. 
In bankruptcy matters.|-—See Sub-sect. 2, post. 





BUTTERWORTH 


SubB-SsEcT, 2.—IN BANKRUPTCY. 

See, now, Bankruptcy Act, 1914 (c. 59), s. 152. 

328. Right of barrister not exclusive.) —- The 
Bar jis not entitled to exclusive audience in any 
proceedings in the Cts. of Bkpcy., but only to 
precedence. An attorney may conduct a case as 
agent for another attorney.—ANON. (1852), 20 
L. T. O. 8S. 55. 

329. Necessity for direct instruction.| —; ANON. 
(1852), No. 323, ante. 

330. .}—The comrs. in bkpcy. cannot 
recognise in the advocacy of proceedings before 
them the professional interference of any Icegal 
practitioners, not being members of the Bar, 
except solrs, directly retained by the parties them- 
selves.—e BULL (1852), 20 L. T. O. S. 24. 

331. ——-.]-A comr. in bkpcy. is not bound 
to hear a person who, although a duly admitted 
solr. of the ct., docs not appear as the solr. of the 
party for whom he appears, but only as the clerk 
of such solr.—He BrRoapuHouUsE, Fa p. BROAD- 
HOUSE (1867), 2 Ch. App. 655; 36 L. J. Bey. 29; 
17 L, T. 126; 15 W. R. 1154, L. JJ. 

Annotation :-—Apld. NR. v. Oxfordshire County Court Judge, 

[189412 Q. B. 440. 

382. Necessity for instructions in writing.] — 
A solr. appearing for a creditor at the public 
exalnination of a bkpt., for the purpose of examin- 
ing bkpt. as to his affairs, need not be authorised 
in writing.—Re LANDROCK (1884), 1 Morr. 21. 

333. -.] — Bankruptcy Act, 1883 (c. 52), 
s. 17 (4), enacts with reference to the public 
examination of debtor under that Act, ‘‘ that any 
creditor who has tendered a proof, or his repre- 
sentative authorised in writing, may question 
debtor concerning his affairs, & the causes of his 








practise in the Ct. of Exchequer 
through the medium of an attorney 
of that. ct.—DINNON v, O'BRE (1833), 
Hayes & Jo. 176.—IR, 


PART III. SECT. 2, SUB-SECT. 1. 

a. General rule.J—An attorney will 
not be permitted to act as counsel 
either in the superior cts., or at nist 
prius.—A.-G. v. Marmion (1841), 
Arm, M, & OQ, 98,—IR. 


TRUNK PACIFIC 
4 Sask. L. ht. 
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Sect. 2.—Jtight of audience: Sub-secls. 2, 3, 4, 5 

6. Sect. 3: Sub-sects. 1 & 2, A 
failure’? :—Held: a solr. who appears at a 
bkpcy. ct. for creditor who has tendered a proof, 
is creditor’s representative within the meaning of 
that sub-sect., & is therefore not entitled so to 
question debtor without being authorised in 
writing & producing his authority if required by 
the ct. to do so. 

Qu. : if such solr. when his right of audience 
has been so denicd to him, is ‘‘ a party ’’ within 
County Courts Act, 1856 (c. 108), s. 43, who is 
entitled to apply to the Superior Ct. for a rule to 
compel the county ct. judge to give him audience. 
—R. v. GREENWICH COUNTY CoURT REGISTRAR 
(1885), 15 Q. B. D. 54; 541. J. Q. B. 892; 53 
L. T. 902; 33 W. R. 671; 1 T. L. R. 479; 2 
Morr. 175, GC. A. 

334. On appeal to Divisional Court.]— A solr. 
has a right of audience on an appeal to the Div. 
Ct. from a county ct. sitting in bkpcy.—Re 
BARNETT, Ea p. REYNOLDS (1885), 15 Q. B.D. 
169; 541. J. Q. B. 354; 53 L. T. 448; 33 W. RR. 
715; 1T. L. R. 483; 2 Morr. 147, GC. A. 
Annotations :—Mentd. Sharp «. McHenry, Sharp v. Brown 

(1886), 55 1. T. 7473 Re Bassett’s Plaster Co., Ar p. 

Bassett (1894), 1 Mans. 297; J’ Richardson & (uok: 

fe p. Grimes’ Exors. (1902), 86 L. TL. 690. 

335. On appeal to Court of Appeal.]-—The right 
of audience given to a solr. in bkpcy. matters by 
Bankruptcy Act, 1883 (c. 52), s. 151, is limited to 
the High Ct., & does not extend to the Ct. of 
Appeal.—Re ELprertTon, Fa p. Russeun (1887), 
31 Sol. Jo. 235; 4 Morr. 36; sub nom. Re ELLER- 
TON, 3 T. L. R. 324, C. A. 


SUB-SEcCT. 3.—COUNTY COURTS. 


See, now, County Court Act, 1888 (c. 43), s. 72. 
See County Courts, Vol. XIII., pp. 500, 501, 
Nos. 506-513. 


SUB-SECT. 4.—ELECTION PETITIONS. 


Elections, generally, See ELEcTIONS, Vol. XX., 
pp. 8 et seq. 

336. On behalf of party charged with corrup- 
tion—Municipal election petition.|—By Corrupt & 
Illegal Practices Prevention Act, 1883 (c. 51), 8. 38, 
which applies to municipal election petitions, 
before a person, not being a party to an election 
petition, nor a candidate on behalf of whom the 
seat is claimed, is reported by an election ct. to 
have been guilty of any corrupt or illegal practices, 
the ct. shall cause notice to be given to him, & 
if he appears, ‘‘ shall give him an opportunity of 
being heard by himself, & of calling evidence in 
his defence to show why he should not be so 
reported ”’ :—J/eld: this sect. excluded the right 
of a person charged with any corrupt or illegal 
practice at a municipal election to be heard by 
his counsel or solr.—H. v. MANSEL JONES (1889), 
23 Q. B.D. 29; 60 L. T. 860; 37 W. R. 508; 
sub nom. RK. v. Jones, 53 J. P. 7393; sub nom. 
Re HEREFORD MUNICIPAL ELECTION PETITION, 
Ez p. GARROLD, 5 T. L. R. 411, D.C. 

Annotations :—Refd. R. v. Mansel Jones (1894), 10 T. L. TR. 








515. Mentd. Rh. v. St. Mary Abbot's, Kensington Assmt. 

Com. (1891), GO L. J. M. C. 52. 

337. Parliamentary petition.) —- Wor- 
558,—AUS. 


PART III. SECT. 2, SUB-SECT. 5. 


338i. At netly sessions.) -~TITTER 
v. CHARLTON (1901), 29 V. L. RR. 


338 ii. 





.}—-No agent, except a 
Iegal agent, can conduct a case at 
petty scssions.—JONES v. 


SoLictrors. 


CESTER BoroucH ELECTION CASE, HARBEN & 
CADBURY v. WILLIAMSON (1906), 5 O'M. & H. 


212. 
Annotation :—Mentd. Cheltenham Case, Davies’ Case (1911), 
6 O'M. & H. 194. 


SuB-SEcT. 5.—BEFORE MAGISTRATES. 


388. At petty sessions.|—In the investigation 
of a charge of felony before a magistrate, an 
attorney is only as a matter of courtesy permitted, 
but has no right to be present ; nor can he comment 
on the evidence so as to apply the law to it, unless 
he be requested by the magistrate to give his 
opinion & advice upon the case.—R. v. BORRON 
(1820), 3 B. & Ald. 432; 106 KE. R. 721. 


Annotations :—Consd. Cox v. Coleridge (1822), 1 B. & C. 37. 
Mentd. xr p. Fentiman (1834), 2 Ad. & 1, 127. 


339. .| — A person under examination 
before justices of the peace, on a charge of felony, 
has no right to have a legal adviser attending on 
his behalf, still less to cross examine the witness 
for the prosecution, & to examine opposing 
testimony to prove his innocence. The privilege 
when allowed, is entirely a matter of discretion 
in the justices. 

Where an attorney of this ct. was retained by 
a prisoner, charged with felony, & to attend & 
give him his advice & assistance during his 
examination before justices, & after notice to the 
latter that he attended upon such retainer for that 
purpose :—Held: the justices might forcibly 
turn him out of the justice room, & exclude his 
presence during the investigation of the case. 
Qu.: whether this rule applies where the decision 
of the justices is final, as on convictions under 
penal statutes no appeal being given.—Cox v. 
COLERIDGE (1822), 1 B. & C. 37; 2 Dow. & Ky. 
Kk. B. 86; 1 Dow. & Ry. M. C. 142; 107 BE. R. 15. 


Annotations :-—Refd. Daubney 7. Cooper (1829), 5 Man. & 
Ry. K. B. 314 =Cowdell vr. Neale (1856), 1 C. B. N.S. 332, 


340. .| -Qu.: where magistrates are 
sitting judicially, as in the case of an information 
for an offence against the game laws, whether 
an attorney has a right to be present, &, in that 
character, to take a part in the proceedings on 
behalf of the accused. 

But, in general, the ct. in which magistrates 
are sitting judicially is an open ct., to which the 
public have a right of access; &, supposing there 
to be room, that a person conducts himself 
properly, & there be no reason to justify an order 
for his removal, every one of the public has a right 
to be present. 

Accordingly, where magistrates sitting judicially 
ordered an attorney, who attended on behalf of 
the accused, to be turned out of the room :—Held: 
independent of any question as to his right as an 
attorney, he was entitled to maintain an action of 
trespass for being thus turned out, on the ground 
of right, as one of the public, to be present. 
DAUBNFY v. CoorEeR (1829), 10 B. & C. 237; 5 
Man. & Ry. K. B. 314; 3 Man. & Ry. M. C. 23; 
8L. J.0.8. K. B. 21; 109 BK. R. 438. 


Annotations :—Retd, Collier 7, Hicks (1831), 9 L. J. O. 8. 
M. C. 138; KR. ». York Sheriffs (1832), 1L. J. K. B. 211; 
Newton v. Constable (1841), 6 Jur. 317. Mentd. Rawlings 
wv, Till (1837), 7 L. J. bx. 6. 


341. .|—Certain justices at a preliminary 
inquiry into an alleged case of highway robbery 
declined to permit the solr. representing the 
prisoners to cross examine the witnesses for the 











(1892), 26 I. L. T. Jo. 611.—IR. 


——.]—R. »v. CorK County 


lil. 
O'BRIEN JJ, (1913), 48 L. Jo. 389.—IR 
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prosecution, believing that they possessed a 
discretionary power in the matter :—Held: the 
justices had no discretion to prohibit the solr. to 
the peecner from cross examining the witnesses 
for the prosecution, & the right to cross examine is 
absolute both under Summary Jurisdiction Acts 
& by the common law.—R. v. GRIFFITHS & 
WILLIAMS (1886), 54 L. T. 280; 16 Cox, C. GC. 46. 

842. At quarter sessions -—-In absence of 
counsel.|——Magistrates at quarter scssions have 
full power to regulate the practice of their own ct., 
this ct., therefore, refused a rule for a certiorari to 
bring up an order of a ct. of quarter sessions 
directing that attorneys should not have audience, 
when four barristers were present.—Ez p. EVANS 
(1846), 9 Q. B. 2793; sub nom. Re DENBIGHSHIRE 
JJ., 1 New Mag. Cas. 547; 7 L. T. O. S. 256; 
R. v. DENBIGHSHIRE JJ., 2 New Sess. Cas. 422 ; 15 
L. J. Q. B. 335; 10 Jur. 542; 10 J.P. Jo. 871. 


Annotation :---Mentd. Rt. «. L. G. Board, Ev yp. Arlidge, 
{1914) 1 K. B. 160. 
343. ——- ——.] -— Bori’s Case (1889), 24 


L. Jo. 28, 


SuB-sEcT. 6.—OTHER CouURTS. 

344, University court.)—The Vice-Chancellor & 
Heads of Colleges in the University of Cambridge 
have authority to make a decree, that every trades- 
man with whom any person in statu pupillari 
should contract a debt, exceeding £5 should be 
required to send a notice thereof, at the end of 
every quarter, to the college tutor of the person 
so indebted, on pain of being punished by dis- 
communing, or otherwise, as to the Vice-Chan- 
cellor & Heads of Colleges should seem fit. 

A tradesman resident in Cambridge was 
summoned before the Vice-Chancellor & Heads 
of Colleges to answer a complaint of having vio- 
lated this decree :—Held : le was not entitled to 
appear by counsel or attorney, this not being a 
judicial procecding.—L’a p. Deraru (1852), 18 
Q. 3. 647; 2IL. J. Q. B. 337; 19 L. T. 0.8. 165; 
16 J. P. 6153; 17 Jur. 112; 118 E.R. 244. 

345. Railway & Canal Commission.) — Ie 
LONDON & NORTH WESTERN & NorRTH LONDON 
Ry. Cos. (1888), 4 T. L. BR. 33823; 6 Ry. & Can. 
Tr. Cas. 10), 

Tribunals of inquiry.|—See Tribunals of In- 
quiry (Kvidence) Act, 1021 (c. 7), 8. 2 (6). 


SEcT. 3.—PRIVILEGES. 
SuB-sEcT. 1.—IEXiMPTIONS. 
346. From office of overseer of poor.|—-An 
attorney or practising barrister cannot be appointed 
a parish officer.—PROUSE’sS CASE (1634), Cro. Car. 
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~}) — MACAULEY Vv. 
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389; 79 BE. R. 940; 

Bott, 4. 

Annotations :—Consd. Norwich Corpn. v. Berry (1787), 4 
Burr. 2109. Refd. R. «. Evindon (1740), 7 Mod. Hep. 
383; Gerard’s Case (1777), 2 Wm. Bl. 1123. Mentd. 


v. Pordech (1669), 1 Sid. 431; Olive v. Ingram (1739), 
7 Mod. Rep. 263. me 


347. .|—The clerk of the treasury of the 
Ct. of Common Pleas is bound to a personal 
attendance on his duties, & therefore is not 
compellable to serve the office of overseer.— 
Ee p. JEFFERIES (1820), 6 Bing. 195; 3 Moo. & P. 
450; 2 Man. & Ry. M. C. 463; 71L.7.0.8.C.P. 
263; 130 E.R. 1255. 

348. .|—A practising solr. is exempt from 
serving the office of overseer of the poor, & if he is 
appointed to the office by a district council he is 
entitled to appeal to quarter sessions for an order 
to quash the appointment; but if the district 
council do not. appear on the appeal to oppose the 
solr.’s claim to exemption, quarter sossions have 
no power to order the district council to pay the 
costs of the appeal.—R. +. DERBYsuIRE JJ., 
Ez p. NEW Mis URBAN CounciL, [1909] 1 K. B. 
449; 781. J. K. B. 288; 100 L. T. 453; 73 J. P. 
147; 25 7.L. R. 2525 71. G. RR. 355, D.C. 

aes now, Rating & Valuation Act, 1925 (c. 90), 
s. 62. 

349. From office of rent collector of manor.|}— 
STONE’sS Case (1669), 1 Vent. 16, 20; Lev. 265 ; 
86 IX. R. 12, 21. 

Annotations :—Consd. Norwich Corpn. v. Berry (1767), 4 
Burr. 2109: We p. Jefferies (1829), 3 Moo. & BP. 450. 
Refd. hi. v. Evindon (1740), 7 Mod .Rep. 383. 

From corporate office.|—See Locat., GOVERN- 
MENT, Vol. XX XITII., p. 48, Nos. 279, 280. 

From service on special or common jury.|— See 
Juries Act, 1870 (c. 77), 5. 9, sched. 

From service on coroner’s jury.|—Sce Cononrns, 
Vol. XIII, p. 248, No. 116. 


sub nom. R. v. PROUSE, 1 








Sun-secrT, 2.—FREEDOM FROM ARREST. 
A. In General. 

350. Reason for privilege ——- Attendance on 
court.|—If an attorney is shown to be about to 
quit England, he may be arrested pursuant to 1 & 
2 Vict. c. 110, 5. 3. 

The object of protecting the person of an 
attorney from arrest is, that he may attend in this 
ct., & not that he may run away from the country 
(Parreson, J.).—THomMson v. Moore (1841), 1 
Dowl. N.S. 283; 5 Jur. 1009. 
anon :—Apld. Flight v. Cooke (1843), 2 L. T. O. 8, 





351. Waiver of privilege—Security given.)— 
MAULE v. GRUBB (1734), Barnes, 200 ; 94 E. R. 875; 
sub nom. Moruuy v. Gru, Cooke, Pr. Cas. 104. 

352. Extent of privilege -—— Not to solicitor’s 


IRWIN (1837), Sau. & Sc, 81.—IR. 


b. Inferior courts—Power of court to 
restriet right of apnearance.J—-COURT or 
ARBITRATION Uv. NICHOLSON (1906), 4 
Cc. L. ht, 362.—AUS. 

Cc. aaa, )— VFERAPPA CHET- 
TIAR v. SUNDARESA SASTRIGAL (1925), 
1. L. R. 48 Mad. 676.—IND, 


d. District courts.J—Attorneys, not 
being barristers, cannot, as of right, bo 
hoard as advocates in the district cts. 
—Ite LAPBNOTIERE (1846), 4 U. C. R. 


492,—CAN. 


e. Attorney not on record of court.)— 
An attorney cannot, on any pretence, 
net in the namo of another, in a ct. 
in which he has not been sworn.— 
WILLETY v. CLIFTON (LORD) (1832), 
Glascock, 254.—IR. 


f. 
(1877), 11 J. L. T. Jo. 345.—IR. 

g. Couris where barristers usually 
practise.}—An attorney will not be 
allowed to address the jury on behalf 
of a prisoner in any ct. where counsel 
practise, such privilege being limited 
to the prisoner himself or to bis counsel. 
—R, v. MARTIN (1843), Ir. Cir. Rop. 
740.—IR. 

h. ——.J]—R. v. CONNELL (1815), 3 
Craw. & D. 316.—1R. 


PART III, SECT. 3, SUB-SECT. 2.-——A. 

k. Jixtent of privilege—Whether con- 
fined to cases where personal attendance 
indispensable.}——- The privilege of a 
solr. from arrest is not confined to 
those cases only in which his personal 
prosence is indispensable.—Re KEAN 


l. Freedom from arrest for contempt 
of court.jJ—An attorney has no privi- 
lege from arrest on attachment for 
contempt.— Re MCINTYRE (1857), 2 
Pp. it. 74.—CAN. 


m. Writef protection—Jurisdiction to 
grant.|}—The ct. has no power to grant 
a writ of protection from arrest to a 
solr.—ANON. (1828), 1 Mol. 76.—IR. 

n. While going to attend counsel. 
—~—Motion to ciecbare an attorne 
arrested while going to consult wit 
his counsel, refused.— ANON. (1830), 3 
Ir. L. Rec. lst ser, 327.—IR. 


o. Eundo, morando et redeundo.|-——A 
solr. is privileged from arrest eundo, 
morando et redeundo from ct., whilst he 
is in attendance upon a motion or 
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Sect. 3.——Privileges: Sub-scct. 2, A. & B. (a), (b), 
(c) & (d); sub-sect. 8, A. & B.; sub-sects. 4 
5, Part IV. Sect. 1: Sub-sect. 1.) 


clerk.]|—An attorney’s clerk is not privileged from 
arrest whilst going to a judge’s chambers for the 
purpose of there conducting the attorney’s busi- 
ness.— PHILLIPS v. Pounp (1852), 7 Exch. 881; 
211L. J. Ex. 277; 19 L. T. 0.8. 205; 1673. P. 442; 
16 Jur. 646; 155 E.R. 1207. 

Freedom from arrest for contempt of court.]— 
See, generally, CONTEMPT OF CouRT, Vol. XVI., 
pp. 79, 80, Nos. 976-987, 


B. Attendance on Court. 
(a) In General. 

353. Solicitor must be in practice.)—ANON. 
(1830), 4 Moo. & P. 810. 

354. Attendance must be on behalf of party to 
action.|—.JONES v. MARSHALL (1857), 2 C. B. N.S. 
615; 26 L. J.C. P. 2290; 29 L. T. O.S. 1613 3 
Jur. N.S. 916; 5 W. R. 623; 140 BE. RR. 558. 

355. Solicitor must be admitted to practise In 
ea ma v. CLUTTERBUCK (1858), 1 F. & FP. 

356. Attachment of punitive nature.|] --- An 
order was made directing a solr. to deliver up 
certain documents, to pay a sum of money & the 
costs of the order. This being disobeyed. the 
persons in whose favour the above order was made 
obtained an order for attachment. Before this 
order was executed the solr. did all that he was 
directed to do except paying the costs. Ile was 
afterwards arrested while returning to his office 
from defending a client at a preliminary inquiry 
before a police magistrate. He then applied to 
the ct. for his discharge, on the ground that he 
was at the time privileged from arrest :—Held: 
the attachment, being an attachment for dis- 
obedience of an order made on a solr., was punitive 
& disciplinary in its nature, & that against an 
arrest under such an order no privilege exists.— 
Re FRESTON (1883), 11 Q. B.D. 5455 52 1.5. Q. B. 
545; 49 L. T. 290; 31 W. R. 804, CLA. 


Annotations :---Folld. Re Dudley (1883), 12 Q. B.D. 41. 
Apld. ite Grey, [1892] 2 Q. B. 410. Consd. Scidon +. 
Wilde, (1911].1 K. LB. 701. Refd. 2te Wray (1887), 36 
Ch. 1D. 138. Mentd. Warvey vr. Harvey (1884), 26 Ch. D. 
644; Re Wickham, Marony v. Taylor (1887), 35 Ch. 1D. 
272; Re Gent, Gent-Davis v. Harrls (1888), 40 Ch. D. 
190; te Evans, Evans »v, Noton, [188%] 1 Ch. 252; Sea- 
ward v. Paterson (1897), 66 L. J. Ch, 267; Haydon ve. 
yee a aaa 104 L. T. 477; Scott v. Seott, [1913] 








(b) In respect of What Matters. 

357. Attending execution of writ of inquiry.}— 
Picgorr v. CHARLEWOOD (1734), Cooke, Pr. Cas. 
102; Barnes, 200; 125 E. R. 984. 

358. Attending taxation of costs.]-—ite Horr 
(1845),5 L. T. O.S. 178; 9 Jur. 856. 

Annotation :—Refd. Jones v. Marshall (1857), 2 C. B.N.S. 615. 


SOLICITORS. 


(c) In respect of What Courte. 


859. House of Lords.|—A.-G. v. SKINNER’s Co. 
(1887), 8 Sim. 377 ; Coop. Pr. Cas. 1; 59 E.R. 150: 
sub nom. Ex p. WATKINS, Donnelly, 242; 6L. J. 


Ch. 225; 1 Jur. 236. 

860. All branches of High Court.|—ve DICAs 
(1831), 9 L. J. O. S. Ch. 183. 

861. Attendance on master.|—Ex p. Lepwicit 


(1803), 8 Ves. 598; 32 H. R. 487. 


862. Bankruptcy Court.) — CasTLHy’s CASE 
(1810), 16 Ves, 412; 33 E.R. 1040. 
363. jJ—Eyre v. Barrow _ (1858), 27 





L. J. Ch. 784; sud nom. Eyre v. Barrow, Re 
Barrow, 31 L. T. O. S. 281; 4 Jur. N.S. 652 ; 
6 W. lt. 707. 

Annotation :—Refd. Rte Freston (1883), 11 Q. B. D. 5406. 

364. Police court.|—I"niGgHT v. Cook ( 1843), I 
Dow. & L. 714: 138. JU. Q. B. 78; 21. T. 0.8, 
173; 8 Jur. 125. 

365. Attendance on arbitrator.) — WEBB Uv. 
TAYLOR (1843), 1 Dow. & J. 676; 13 1. J. Q. B. 
24; 8 Jur. 39. 

366. County court.|—CLUTTERBUCK v. HULLS 
(1846), 4 Dow. & L. 80; 1 Saund. & C. 165; 15 
J. J. Q. B. 310; 71. 'T. O. S. 212; 10 Jur, 1082. 

367. J}—R. v. Roperrs (1847), 9 L. T. 
O. S. 314. 

368, .|—-Re Juwitt (1864), 38 Beav. 559 ; 
4 New Hep. 315; 33 L. J. Ch. 730; 10 L. T. 556 ; 
28 J.P. 628; 10 Jur. N.S. 814; 12 W. R. 945; 55 
iE. R. 486, 
wtnvolation: - Refd. Re Freston (1883), 11 Q. B.D. 544. 








(d) Deviation. 

369. Deviation must be substantial.] — WIL- 
LIAMS vt. Werps (1842), 2 Dowl N. S. 660; 5 
Scott, N. R. 808; 12 L. J. OC. BP. 883 subsequent 
proceedings (1843), 2 Dowl. N.S. 904. 

370. -- -—.|—JONES vt. Rose (1847), 9 L. T. 
O. S. 3305 sub nom Jones v. Rose, Re N., 11 Jur. 
379, LC. 

371. Solicitor going to court-—Deviation to see 
another client.] -—STRONG v. DICKENSON (1836), 1 
M. & W. 4883 2 Gale, 83; Tyr. & Gr. 683; 5 
lL. J. Ex. 2313; 150 E.R. 527. 

372. Not by nearest way.) — A.-(i. v. 
LWATHERSELLERS’ Co. (1844), 7 Beav. 157; 2 
1. TL. O. S. 806; 49 TH. R. 1023. 

Annotation :—~-Distd. Rte Freston (1883), 11 Q. B. D. 545. 

373. Solicitor attending court-—Absence for 
refreshment.|-—GRIFFITH v. BROWN (1731), Cooke, 
Pr. Cas. 61; 125 1. R. 960. 

374. - —--—,| —- NEWMAN vv. HARRISON 
(1737), Cooke, Pr. Cas. 140; 125 BK. R. 1010. 

375. Solicitor coming from court—In opposite 
direction to home.|—Jonus ¢«. Rosi (1847), 9 
L. T. O. S. 33805 sub nom. Jones v. Rose, Le N., 
11 Jur. 379, I. C. 








cause, & if the party arresting is aware 
of the privilege, he will be ordered to 
puy any costs incurred.—e O'NEILL 
(1837), Sau. & Sc. 78.— IR. 


PART IIL Sect 8, SUB-SECT. 2.— 
» (a). 

p. Attendance on client's business — 
Whether necessity for personal attend- 
ance material.|\--Whore u solr. has been 
arrested on his way to ct. to attend 
to bis client’s business, & sundry de- 
talners have been lodged, the practice 
js for the ct. to order the shoriff to 
discharge the solr. from custody in 
the original action. There is no’ dis- 
tinction with respect to privilege, 
whether the business of the client is 
such as to require his personal attend- 
ance, or that which might be equally 
performed by his olerk.—f£rrzmavu- 


RICE'S CASE (1828), 1 Mol. 512,.—IR. 

q. .J}—An attorney is not 
privileged from arrest in execution, 
where he comes down to ct. to perform 
an act for his client which a clerk could 
do as well.— SALMON tv. KIERNAN 
(1835), Sau. & Sc. 83, n.—IR. 

r. zittendance as witness.J—-Tho ct. 
will grant a protection to an attorney 
against whom an attachment for not 
complying with an order of the ct. 
has becn awarded, but not executed, 
for the purpose of enabling him to 
attend as a witness at a trial.—ANON, 
a: 3 Ir. L. Ree. Ist ser. 164.— 





PART HII. and i SUB-SECT. 2.— 


; dis- 


t. Attending on business alread 4 
o ct. 


of.j—An attorney coming 


in term on professional business which 
has been disposed of, 1s not privileged 
from arrest in execution. —STROU- 
BRIDGE v. Davis (1838), 3 Ont. Dig. 
6596.—-CAN. 

a. Attending to defend criminal.J— 
An attorney engaged to defend a 
traverser on a criminal charge at 
quarter sessions, is not debarred of 
his peylse from. arrest, notwith- 
standing he may not have taken vut 
a certificate under the 56 Goo. 3, 
c. 56, 6. 65.—Scorr v. FRAYNK (1842), 
2 Leg. Rep. 111; Long. & T. 487; 6 
I. L. lt. 41.—IR. 


PART III. te 3 SUB-SECT, 2.— 

b. Solicitor going to court—Devtation 
to call at office.|}—SPAIN v. GARDNER 
(1868), IL It, 3 Cc. L. 150.— IR. 


Part 1V.—Solicitor and Client. 


Siecr. 1.-—-RETAINER. 
Sub-secr. 1.—IN GENERAL. 

378. Must be warranted by authority—Unautho- 
rised retainer by third party.|—An action on the 
case lics against a person for procuring an attorney 
to appear for deft. without his consent.—ALLELEY 
v. COLLEY (1624), Cro. Jac. 695 ; 79 I. R. 603. 

379. Whether writing necessary—Unauthorised 
retainer by third party.|;—The retainer of a solr. 
need not be in writing, but if he neglects taking that 
precaution, & his retainer being afterwards 
questioned, there is nothing but assertion against 
assertion, he must bear the costs of the risk he 
thus undertakes.—WidaIns v. PEPPIN (1839), 2 
Beav. 403; 8 Jur. 721; 48 E.R. 1237. 

Annotation :-—Refd. Pinner rv, Knights (1813), 6 Beav. 171. 


380. ———.|—-He Hincxs, [1867] W. N. 291. 

381. --—— Retainer in nature of guarantee.|— 
Declaration stated that B. had sued deft. in equity, 
& had retained pltf. as his attorney, & that costs, 
viz. £30, had become due to pitf. as such attorney for 
hie costs inthe suit ; & that plitf. & deft. had agreed, 
with the consent of B., that the suit should be 


discontinued, & deft. pay pltf. the costs which 
were duc. It then stated that, in consideration 
of the premises, & that B. had consented to dis- 
continue, & pltf. to accept, his costs from deft., 
the latter promised pltf. to pay him such costs, 
but did not. VPlea,that the promise was an under- 
taking to pay the debt of another, & was not in 
writing. On demurrer :—Held : such promise was 
a@ promise to pay the debt of another, within Stat. 
Frauds.—ToOMLINSON v. GELL (1837), 6 Ad. & El. 
564; 1 Nev. & P. K. B. 588; Will. Woll. & Dav. 
229; OL. J. K. B. 139; 112 E.R. 216. 
Annotation :-—Refd. Cripps v. Hartnoll (1862), 2 B. & S. 

GY7. 

- —— Arising by implication.]|—Sce Sub-sect. 2, 

ost. 
giceee Onus of proof where no writing.|—<Sce 
Nos, 403-408, post. 

382. Effect of—Implied promise to pay costs.]— 
BoLDEN v. NICHOLAY, No. 515, post. 

——— Authority to bind client.|—See Part IV., 
Sect. 2, post. 

383. Extent of—No power to bind third parties.| 
—CHIVERS v. FENN (1681), 2 Show. 161. 


—SIMONDS ov. HALLETT (1897), 34 


PART III. SECT. 3, SUB-SECT. 5. 


ce. Right to be sued in Supreme Court.) 
-—-LDENNET U. MORSE (1845), 4 N. BL RR. 
(2 Kerr) 624.—CAN. 

d. .]—While tho privilege of an 
attorney of the Supreme Ct. to sue 
& be sued in the ct. in which he so 
enrolled has by express terms been 
taken away so far as county cts., 
justices’ civil ots., & parish cts. are 
concerned, the privilege can still be 





claimed in the city ct. of St. John, 
thereby ousting the jurisdiction of the 
said ct.—CURLEY v. ROBERTSON (1921), 
65 D. L. RK. 362; 49 N, B. RR. 174. 
—CAN. 


8. .}~—A solr. of the Supreme Ct. 
of Now Zealand has not tho privilege 
of insisting upon being sued in tho 
Supreme Ct,—HUNTER v. MACGREGOR 
(1872), Mao. 535.—-N.Z. 


f. Right to sue in Supreme Court.) 





N. LB. i. 216,- -CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

$80 i. Whether writing neceaaary.)— 
Firon v. FORT FRANOES Pune & PAPER 
Co., Lrp., [1927] 4 D. L. R. 811; 61 
O. L. R. 252.—CAN. 

g. Solicitor acting for both par- 
ties.] --GREENE & MADER v. DILLA- 
BouGH & KNOWLES, HARE & BENSON 
(Sask.) (1919), 60 D. L. HR. 496.—CAN. 





SOLICITORS. 


8.—-Privileges: Sub-sect. 2, A. & B. (a), (d) 
(2) a (@)s eub-eect. 8, 4. de B.; aub-socts 4 
art IV, Sect. 1: Sub-eoct, 1.) 
ourit yey pera Be 8 clerk is not privileged from 
arrest whilst going to a judge’s chambers for the 
purpose of there conducting the attorney's busi- 
ness.—-PHILLIPS ¥. Pounp (1852), 7 Exch. 881; 
211L. J. Ex. 277 ; "i9 L. T. 0.8. 205; 1673. P. 442 $ 
16 Jur. 645; 155 E. R. 1207. 
Freedom from arrest for contempt of court. 
See, ally, OonTEMPT or Court, Vol. XVI, 
pp. 79, 80, Nos. 976-087. 


B. Attendance on Court. 
(a) In General. 
858. Solicitor must be in practice.]|—ANON. 
ane 4 Moo. & P. 810. 

Attendance must be on behalf of ey to 
seg —JONES v. igre (1857), 2 C. Ss. 
615; 26 L. J. 0. P. 229; 29 L. T. O. 8. 161; 8 
Jur. 'N. 8. 916; 5 W.R. 623 ; 140 BE. R. 558. 

oe Solicitor must be admitted to practise in 
re court.}|—-PRIcE v. CLUTTERBUCK (1858), 1 F. & F. 


856. Attachment of punitive nature.) — An 

er was made directing a solr. to deliver up 
certain documenta, to a sum of money & the 
costs of the order. This being disobeyed. the 
persons in whose favour the above order was made 
obtained an order for attachment. Before this 
order was executed the solr. did all that he was 
directed to do except paying the costs. He was 
afterwards arrested while returning to his office 
from defending a client at a preliminary inquiry 
before a police magistrate. e then a epplied to 
the ct. for his discharge, on the ground that he 
was at the time privileged from arrest :—Held: 
the attachment, being an attachment for dis- 
obedience of an order made on a solr., was punitive 
& disciplinary in its nature, & that against an 
arrest under such an order no privilege exists.— 
Re FRuESTON (1883), 11 Q. B.D. 545; 52 L.5.Q.B 
545; 49 L. = 290 ; 31 W. R. 804, C. A. 


Anpotations Folld. Re eee ee 12 Q. D. 44. 
Api. Ke ‘Grey, proeale oe 440. Conad. Ruldon v. 
Sits: doen! bana K. Reta, Re Wray Goel 36 
Harvey v. Harvey (1884), 2 . dD. 
oti, : eS Wictton Marony v. Taylor (1887), 35 Ch. D. 
272; Re Gent, Gent-Davis v. Harris (1888), 40 Ch. D. 
190; He Evans, Evans v. PA a (1893) 1 . 252; Sea- 
v. Paterson (1897), 66 L. J. Ch. 267 * Haydon v. 
Haydon (1911), 104 L. T. “Ts Seott v. Beott. [1913] 


(b) In respect of What Matters. 

857. Attending execution of writ of in 

Picort v. CHARLEWOOD aie Cooke, 
102; Barnes, 200; 125 E.R. 9 

358. Attending taxation of *ikale -J—Re Hope 
(1845), 5 L. T. O. 8.178; 9 Jur. 856. 

Annotation: :—Refd. Jones v. Marshall (1857), 2 O. B.N.S, 615. 


cause, & if the party arresting is aw. 


ulry.]— 
Cas. 


‘3 CASE (1828), 1 Mol. 512.—IR. 


{c) In respect of What Courts, | 
as) ,8 gin 917 Coop. Pe Ss "4 ; 50 8B 180° 
as. 1; 
aub nom. : p. WATKINS, Donnelly, 242; 61. J. 
Ch. B88 | q Fen. 236. 
branches of High Court.]—Re 
(gst), ote O. 8. Oh. 1 
$61. Attendance on masior|_—Es p. 
(1803), 8 Ves. 598 ; oe R. 487. 
Bankrup 


362. pty © ae — OASTLE’S CASE 
{1810), 16 Ves, 412; 33 BE. 1040. 
868. ——..—Eyrp v. Barrow (1858), 


L. J. Oh. 784; sub nom. Eyre v. BARROW, Re 
Barrow, 31 L. T. O. S. 281; 4 Jur. N. 8. 652; 
6 W. R. 767. 

Annotation :—Reld. Re Freston (1883), 11 Q. B. D. 545. 

864, Police court.|\—FLicut v. Cook (1843), 1 
Dow. & L. 714; 181. J. Q. B. 78; 21. T. 0. 5. 
173; 8 Jur. 126. 

365. Attendance on arbitrator.) — WEBB iv. 
TAYLOR (1843), 1 Dow. & L. 676;.13 L. J. Q. B. 
24; 8 Jur. 39. 

366. County court.|—-CLUTTERBUCK v. HULLS 
(1846), 4 Dow. & L. 80; 1 Saund. & OC. 165; 165 

L. J. Q. B. 310; 7L. T. O. S. 212 ; 10 Jur. 1082. 

367. —— Ik. v. ROBERTS (1847), 9 L. T. 


O. S. 314. 

368. Wie JEWITT (1864), 33 Beav. 559 ; 
4 New Rep. 815; 33 L. J. Ch. 730; 10 L. T. 558; 
28 J. P. 628 ; 10 Jur. N. 8. 814; 12° W. R. 945; 55 
KE. R. 486. 


Annotation :-—Refd. Re Freston (1883), 11 Q. B. D. 545. 


(d) Deviation. 

369. Deviation must be substantial.) — Wu.- 
LIAMS v. WEBB (1842), 2 Dowl. N. S. 660; 5& 
Scott, N. R. 898; 12 L. J. C. P. 893; subsequent 
proceedings (1848), 2 Dow]. N. 8. 904. 

870. .|—Jonns v. Rose (1847), 9 L. T. 
O. S. 330 ; sub nom. JONES v. Rosx, Re N., 11 Jur. 
379, L. C. 

$71. Solicitor going to court—-Deviation to 7 
ao et ary ry wei v. DICKENSON (1836), 1 











& W. 488; 2 Gale, 88; Tyr. & Gr. 683; & 
L J. Wx. 381: 160 B. R. 527. 

872. Not by nearest bis B — A.-G. 
LEATHERSELLERS’ Co. (1844), 7 Beav. 157; 


L. T. O. S. 306; 49 E. R. 1023. 
Annotation :—~Distd. He Freston (1883), 11 Q. B. D. 548. 

873. Solicitor attending court—-Absenee for 
asd anerar eee a piace v. Brown (1731), Cooke, 
7 Cas. 64; 125 E. R. 960 

874. ——— nae ear NEWMAN v. HARRISON 

(1737), Cooke, Pr. Cas. 140; 125 BH. R. 1010. 

875. Solicitor co from court—%In ye 
direction to home.]—Jones v. Ros (18 
L. T. O. S. 330; sub nom. JONES v. Rose, Ke N., 
ll Jur. 879, L. 6. 


in term on professional business which 
has been disp Fd 


of the privilege, he will be ordered to to —— ——,}—An attorney is not is not prigileged 
costs —Re O'NEILL arrest from arrest. xecution. 
{1837), Sau, & Sc. 78.--1R, privileged Lun deen ts onto otis BEIDGE +, Davis (1838), 3 Ont. Dig. 
which a clerk could 
PART HL SECT. 8, SUB-SECT. 2— 95 "on “well SALMO ON ¢_ KIRRNAN a. Attending to defend oriminal, 
B. (a), (tes), dan, & Bo, 83, n An attorney defend 
yr ekegiestea on client’s businces— , Attendance as itinens.| The oii on see a 
ance material.) — ere a solr. has been against whom an Se eeny t for nt is. privilege om arrest, notwith- 
erreated, on hie way to ct. to attend complying with an order of the ct be m8 may Di not he have taken out 
eicate hone peueiness, & sundry de- has Jeon awarded, but not executed, > BB G00 & 
ge been lodged, the practice for the purpose of ene, him to o 58, 6, 85 NE (1848), 
attend as 8 ritnoss a ANON. i a Leg. Hop. 121 1B) ; Leng. “eT. 4973 


is the ct. to order th me 
the solr. from ‘custody in 
iinction There no "ain 


with respect to privil 
_——— the business of the Molienté 1a 
such ac to require his personal attend 
eae ot inet “whieh might be 
pertorined his slerk.—T 


(1830), 3 


gona of }-An ‘attorney ple A ot. 


PART Ii, = et " aaetd b aad 


to all ‘at oo 


mye court~~Devialion 
AIN @. 
oe once 


Bus-sncr. 3.—CoNnmIDENTIAL COMMUNICATIONS. 
A. Disoovery and Interrogatories 


Discovery & interrogatories gen eraily.|—See 
Dtacovery, Vol. XVIII, 43 et 
Documents hom mee Direct 


comununications cHent.|—See Discovery, 
— XVIIi., pp. 128-128, 131, Nos. 731-779, 


, . 


—-- Communications through nt.|—See 
Discovery, Vol. XVIII., p. 131, Nos. 814-819. 

—— Documents held for ne & others.|— 
See Discovery, Vol. p. 159, Nos. 

——~- Documents held as nt,]—See Dis- 


COVERY, Vol, XVITI., p. 160, Nos1110, 1113-1115. 


Answers to interrogatori es—Officer of ation 
acting as solicitor.|—See Discovery, Vol. XVIII., 


p. 236, Nos. 1803, 1804. 
Communications between solicitors or 
agents & ete jJ—See Discovery, Vol. XVIII., 
pp. 241-24 os. 1847-18659. 
Joinder of solicitor as party for purpose of dis- 
eer ne Discovery, Vol. XVIII., p. 44, Nos. 


B. Evidence. 

Evidence of legal advisers monecaity-) 220 
EvIpENCE, Vol. XXII. Bp 406-419, Nos. 
4143-4291 ; INFANTS, Vol. XXVIII., p. 340, Nos. 
2072-2080. 

Com tency as witness-—Solicitor in Peel None :] 
—See EVIDENCE, Vol. XXII., pp. 390, 391 
4001, 4002. 

Production of documents on subpeena duces 
tecum.]—See Eviprnce, Vol. XXII., pp. 427, 


AND 47 


490-482, Nos, 4411-4418, 4448-4464, 4467, 4473- 


a Pvitnesses ordered out o: of oourt—Right of soualter 
to remain in court & give evidence.}—See Hvi- 
DENOE, Vol. XXII., p. 458, Nos. pik blip 

Statements by accused to ar ae 
CriminaL Law, Vol. XIV., pp. wn 428, Now, 
4526-4536. 


SUB-SECT. 4.—DEFAMATION. 


Privileged statements—Absolute ae of 
advocates.|—See Linen & Suanpmr, Vol II., 
pp. 105, 106, Nos. 1358-1370. 

——- Qualified privilege of solicitor. ]|—See Lise 
& SutanpeERr, Vol. XII., p. 126, Nos. 1577-1581. 


Sup-sEecT. 5.—Ricur To SUE AND BE SUED 1N 
Hie Court. 


876. ht to sue in High Court—Obsolete.|—- 
SHARP v. HoRROCKS (1887), 32 Sol. Jo. 93. 

877. Solicitor also on roll of inferior court— 
Liability to-be sued in inferior court.|—A solr. of 
the High Ct., who had also been admitted a solr. 
in the Mayor’ 8 Ct., was sued in the latter ct. :— 
Held: he was mel entitled to have the action 
removed into the High Ct. on the ground of the 
privilege of a solr. of the High Ct. to be mee oe 
that ct. only —Day v. WarD (1886), 17 Q. B 
703; 565 L. J. Q. B. 494; 55 L. T. 518; 35 WwW. R 
59, D. 0. 


Part IV.—Solicitor and Client. 


SEcT. 1.—RETAINER. 
Sus-sect. 1.—IN GENERAL. 


378. Must be warranted by authority—Unautho- 
rised retainer by third party.|——An action on the 
case lies oe & person for procuring : an attorney 
to appear for deft. without his consent,— ALLELEY 
v. COLLEY (1624), Cro. Jac. 695; 79 E. R. 603. 

3879. Whether wri necessary—Unauthorised 
retainer by third party.|—-The retainer of a solr. 
need not be in writing, but if he neglects taking that 
precaution, & his retainer being afterwards 
questioned, there is nothing but assertion against 

ion, he must bear the costs of the risk ne 
thus undertakes.—Wiaetns v. PHpprn (1839), 2 
Beav. 4038; 8 Jur. 721; 48 EB. R. 1237. 
Annoiation :—Reld. Pinner v. Knighta (1843), 6 Beav. 174. 


880. ——.)—-Re Hinoxs, [1867} W. N. 291. 
881. ———- Retainer in nature of guarantee.|— 
Declaration stated that B. had sued deft. in eq ity, 
er had retained pitf. as his attorney, & that costs 
viz, £80, had become due to pitt. as such attorney for 
hits ‘coats in the suit ; & that pitt. & deft. had agreed, 
with the consent of B., that the suit should be 


claimed in the city ct. of St. John, 


discontinued, & deft. pay Itf. the costs which 
were due. It then sta that, in consideration 
of the premises, & that B. had consented to dis- 
continue, & pitf. to accept, his costs from deft., 
the latter promised plitf. to pay him such costs, 
but did not. Plea,that the promise was an under- 
taking to pay the debt of another, & was not in 
writing. n demurrer :—Held ; such promise was 
a promise to pay the debt of another, within Stat. 
Frauds.—ToMLINsoN v. GELL (1837), 6 Ad. & El. 
564; 1 Nev. & P. K. B. 588; Will. Woll. & Dav. 
220; 6L. J. K. B. 139; 112 B. R. 216, 
Adndlalion: -—Refd. Cripps v. Hartnoll (1862), 2 B. & 3 
697. 


Arising by implication.]—See Sub-sect. 2, 


Onus of proof where no writing.|—See 
Nos. 403-408, post. 

382. Effect of—Implied promise to pay costs.|—- 
BoLDEN v. NicHoLay, No. 515, post. 

——— Authority to bind client a Part IV., 


Sect. 2, ers 
3838. Extent of—No er to bind third parties.) 
—CHIVERS v. FENN (1681), 2 Show. 161. 





post. 





—BSmonps v. Harterr (1897), 


34 
N. B. R. 216,—CAN, 


urisdiction of the 


to be aued te 8 CURLEY ae ON (1921), 
REE s. Mower (1845), 4 TN. Cort) 65 1 Ot R. 362; arr) N. B. R. 174.— PART IV. SEOT. 1, SUB-SECT, 1. 
(2 Kerr) 694 —CAN, 880 i. WActher i 
4, ——.}—-While the privilege of an Ir. of the Supreme : pe ois aan : & Param 
attorney 0: - to Bue of New Zealand b haan t the vil ROu, Litdrs [1937] ~R 811; 61 
& be sued in the ct. tn which he so of O. L. R. 252.-—OAN. 
terms been TONTES De TW oGancos g. ~—— Solicitor acting Jor both par- 


ty oe, 


2), Mao. 635.—-N.Z. 
t. Right to sue in Supreme Court.) 


ties] — GREENE & en DILLA- 
& Benson 


Knowtest, Hans 
(Besk,) (1819), 50 D. L. BR. 496.-~OAN, 
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Sect. 1.—Retainer: Sub-seots. 1 & 2.) 


3884. ———- Employment of firm of solicitors— 
Right of client to services of each member.]— 
RAWLINSON v. Moss, No. 479, poat. 

Particular retainers.]—-See Sub-sect. 7, post. 

Liability to third parties.|—See Part XI., post 


SUB-SECT. 2.—WHAT AMOUNTS TO. 


385. General rule.}|—(1) An injunction, which 
had been granted to restrain an action at law, to 
recover the arrears of an annuity granted to the 
wife of a person, who, from the nature of his 
connection with the grantor, was held to have 
abused his confidence by unduly exercising the 
influence which he possessed, ordered on the 
hearing to be continued. 

(2) In cases of parent & child, guardian & ward, 
trustee & cestui que trust, etc., cts. of equity, 
although in general they will not disturb the 
enjoyment of benefits conferred by acts purely 
voluntary, will regard the gifts of the latter, 
made without consideration, with much jealousy ; 
but where the parties stand in the relation of 
attorney & client, so immediately is the former 
under the eye of the cts., & so anxiously do the 
watch the interests of the latter, that althoug 
the voluntary gift of the client may be supported, 
it is so indispensably necessary to show it to be 
bond fide, & free from the imputation of any of 
the above objections, as to render it in some sort 
essential to its validity & stability, that some other 
professional man than the donee should have the 
conduct of it, or at least that some indifferent 
third person should be privy to the whole trans- 
action. The ct. having ordered an injunction, 
obtained on the grounds on which the present was 
granted, to be continued, refused to impose the 
terms of paying the money into ct. if the parties 
are attorney & client. 

(3) To constitute the connection of attorney 
& client, it is sufficient that the party has no other 
solr., to whom he is in the habit of resorting for 
advice; & it is not necessary that the attorney 
should be shown to be in any particular manner, 
or to any extent, employed in law business for him. 
—GODDARD v. CARLISLE (1821), 9 Price, 169; 147 
E. R. 57. 

Annotations :—As to 9) Apld. Liles v. Terry, {1895] 2 Q. B. 
679, 48 to (2) Apld. Barron v. Willis, [1899] 2 Ch. 578. 
386. Implication from acts of parties—Retainer 

of clerk to attorney—Application at office where 

clerk employed.]—-A., an attorney, was employed 
by B., another attorney, as his clerk, & it was 
agreed between them that A. should have the 
benefit of the common law business. C. applied 
at the office of B., & common law & other business 
was done for him there. In an action brought 
by A. against C. for the common law business :— 

eld: there was evidence to go to the jury of 

a retainer of A. by C.—PINLEY v. BAGNALL (1782), 

3 Doug. K. B. 155; 99 BE. R. 588, 


387. Receiving payment out of court.|— 
Receiving out of ct. the money produced by a 
suit is equivalent to evidence of a special retainer, 
& the solr. will be entitled to recover the amount 
of his bill of costs.—Gray v. WAINMAN (1823), 7 
Moore, C. P. 467; 1L. 3.0.8. C. P. 21. 


Annotation :—Consd. Ite Beckett, Purnell v. P 1918), 
87 L. J. Ch, 457. 3 ell v. Paine (1918) 





PART IV. SECT. 


SOLICITORS. 


888, -——— ———.]—-CHaPLIN v. Mears (1891), 
Timea, Aug. 3. 

3889. ——— Failure to repudiate—Action defended 
on authority of third ah re attorney being 
employed for a man by his father, to defend an 
action; if he knew of his retainer, & did not dis- 
approve of it, he is bound by the acts of such 
attorney, in the same way as if he had himself 
employed him.—CAMERON v. BAKER (1824), 1 
C. & P. 268; 171 E. R. 1190, N. P. 

890. —— Action commenced without 
authority.)—The fact that a party, knowing that 
his name has, without authority, been introduced 
as pltf. by the solr. of some of the other pitfs. in 
a suit, does not take any active steps to have his 
name expunged as pltf. from the record is not, as 
between that party & the solr., equivalent to a 
retainer or an adoption of the latter as his solr.— 
HALL v. LAVER (1842), 1 Hare, 571; 66 EB. R. 1158 ; 
previous proceedings (1840), 4 Y. & C, Ex. 216. 
Annotations -—Consd. Re Manby & Hawksford, Norton v. 

Cooper (1856), 26 L. J. Ch. 313. Refd. Burge v. Brutton 

(1843), 2 Hare, ; M‘Gregor v. vie hey Ss 

shire & Worcestershire Junction Ry. (1849), 13 L. 'T. 

445; Re Becket, Purnell v. Paine, [1918] 2 Oh. 72. 

391. .}—(1) Where an attorney 
brings an action without the authority of pltf., 
pltf. is entitled to have the proceedings stayed 
without payment of costs. 

(2) If pltf. after action brought in his name by 
an attorney without authority hears of it, & does 
not repudiate it, he will be supposed to have 
ratified the attorney’s act (BLACKBURN, J.).— 
REYNOLDS v. HOWELL (1873), L. R. 8 Q. B. 398 ; 
42 L. J. Q. B. 181; 29 L. T. 209; 22 W. R. 18. 
Ange lt Angee Newplenn by ig ip 

Nurse v. Durnford (1879), 13 Ch. D.. 764. vd. 

Fricker v. Van Grutten, [1896] 2 Ch. 649. Consd. Geilinger 

v. Gibbs, [1897] 1. Ch. 9; Yonge v. Toynbee, 
{1910} 1 K. B. 215. Refd. Didisheim v. London & West. 

minster Bank, [1900] 2 Ch. 15. As to (2) Distd. Ic Becket, 

Purnell v. Paine, [1918] 2 Ch. 72. 

892. Retainer to commence sult subse- 
quently abated—Whether amounting to retainer 
to commence second action against same parties.|— 
A retainer to commence a suit, which suit is after- 
wards abated by plea for non-joinder, is sufficient 
evidence of a retainer to commence another action 
against the partics named in the plea in abatement. 
—CROOK v. WRIGHT (1825), Ry. & M. 278; 171 
BH. R. 1020. 

898. —-— Attorney appearing for prisoner on 
capias ad respondendum.] — Appearing as an 
attorney before a judge for a prisoner in custody 
on a capias ad respondendum does not constitute 
him attorney in the suit, so as to entitle pltf. to 
leave the declaration at his office.—SPENCER v. 
NEWTON (1837), 6 Ad. & Bl. 630; 1 Nev. & P. K. B. 
823; Will. Woll. & Dav. 232; 6L. J. K. B. 148 ; 
112 BE. R. 242. 

394. Leaving papers with solicitor.|—In 
an action on an attorney’s bill for defending a 
tithe suit,,the retainer in which is disputed by deft., 
it is enough to show, that deft. called at pltf.’s 
office, & left his writ & notice of declaration & 
that he afterwards expressed his determination 

to go to the bottom of it.’”’ It is no defence to 
the action to show, that long before the date of 
that action, in the course of which the business was 
done, deft., with others in the parish of P., entered 
into articles of agreement, binding themselves to 
contribute towards the defence of whatever suits 
might be brought for the recovery of tithes against 
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890 i. Implication from acts of parties—Failure to Ae SAN commenced without authority.J—Re MONTEITH, 


MERCHANTS BANK v. MONTEITH (1887), 12 P. R. 288.—CAN. 


Part IV.—Soxicrrorn AND CLIENT. 


the subscribers, that pltf. was present at one of the 
meetings of a commi appointed to conduct the 
defences, & that at another, a resolution was passed 
topay him £200 towards the expenses of defending 
some of the tithe suits; but deft. is liable to the 
attorney, unless he can show that he expressly 
assen to look to the general fund, & not to 
him for his bill.—-Parrotr v. EcHELLS (1839), 
38J.P. 771. 

395. ——— Payment into court by one defendant 
—-Whether amounting to retainer by co-defendant.] 
—In an action on an attorney's bill against two 
defts., a plea of payment of money into ct. does not 
admit a retainer by both defts., so as to charge 
them for anything beyond the amount paid in, 
although there may be some evidence, as against 
one of defts., to a further amount.—-ARCHER v. 
ENGLISH (1840), 1 Man. & G. 873; Drinkwater, 
30; 2 Scott, N. R. 156; 10L. J.C. P.15; 4 Jur. 
1186; 133 E. R. 585. 

396. Payment into court of part of claim.] 
-—Pltf. was partner, as an attorney & solr., with 
J., town clerk to defts., the corpn. of B. Defts. 
made an order that the town clerk should defend 
& prosecute an alleged right of the corpn. At this 
time, by an accidental omission, J. was olf the rolls 
of the ct., & unable to practise: but this fact was 
not known to defts. until after the work was done. 
Certain parties having been charged at the Sessions 
for the borough, which was a county in itself, with 
a misdemeanour, arising out of the assertion of 
this right, pltf. conducted their defence, & removed 
the bills of certiorari, & continued to conduct it 
until judgment was passed. It was not found in 
the case in which these facts were stated that the 
town clerk was also clerk of the peace. In an 
action by pltf. against defts. for work done as 
attorney & solr. on their retainer :—Held: from 
these facts no retainer of pitf. could be implied, 
although part of the amount charged had been 
paid by defts. into ct.—STEAVENSON v. BERWICK- 
UPON-TWEED Corpn. (1841), 1 Q. B. 154; Arn. 
& H. 265; 4 Per. & Dav. 546; 101. J. Q. B. 95; 
6 J.P. 386; 113 E. R. 1089. 

Annotation :—Reld. Hennell v. Davies, [1893] 1 Q. B. 367. 


397. Consent to consolidation order.) — 
Where a judge’s order is made by consent to con- 
solidate actions against several defts. who have 
severally employed the same attorney, upon 
their undertaking to be bound by the event of the 
trial of one, the order to consolidate operates as a 
joint retainer by defts. of the attorney, & they are 
jointly liable to him for the costs of the action 
which is tried.— ANDERSON v. BOYNTON (1849), 13 
Q. B. 308; 7 Dow. & L. 25; 19 L. J. Q. B. 42; 
12L. T. O.S. 421; 14 Jur.14; 116 BE. R. 1281. 
Annotations :—Refd. Keene v. Ward (1849), 13 Q. B. 515; 

Cook v. Gillard (1852), 1 E. & B. 26; Re Allen, Davies v. 

Chatwood (1879), 11 Ch. D. 244. 

398. Authorising attorney to conduct suit 
-——Although not party to suit.|—A person not party 
to a suit, but who has desired an attorney to con- 
duct it, may be liable to him for his costs, if by his 
words & acts he has given him grounds for regard- 
ing him as his employer, even although he has no 
legal or equitable interest in the subject-matter 
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of the suit, & pltf. in the action is referred to 
for instructions.—SovuTHaLL v. Krppy (1858), 1 
F. & F. 177. 

399. Authority by letter —To stop pro- 
i a v. Hares (1858), 1 F. & F. 174, 


Annotation :—Retd. Browne v, Black, [1912] 1 K. B. 316. 


400. Investment of funds by solicitor 
trustee.|—Funds, subject to the trusts of a settle- 
ment, were invested in Exchequer bills, on the sale 
of which the proceeds were paid to the account 
of a firm of solrs. F., S., & i. at their bankers. 
The funds were afterwards advanced on a mtge. of 
house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was taken 
in the names of S., & two other persons who were 
then proposed, & shortly afterwards appointed 
new trustees, & never repudiated the transaction. 
S. was the member of his firm who acted for them 
in all the matters, & for the work which he did the 
firm, by arrangement, received, at the time when 
the money was advanced, payment for their bill 
of costs out of the funds. The mtge. proved to be 
an insufficient security, & in an action against the 
trustees it was held that they were jointly & 
severally liable to make good the loss sustained. 
The property not having been sold, or the trust 
funds replaced, beneficiaries sought to make the 
firm of solrs. liable for the loss of the funds on the 
ground of negligence, though 8.’s partners had not 
had any personal knowledge of the property at the 
time when the mtge. transaction was completed :— 
Held: though there had not been an express 
retainer, the relation of solr. & client might be 
inferred from the acts of the parties ; it subsisted 
between the firm & the trustees, & the firm were 
liable in damages for the negligence of S. for 
failure in discharge of the duty which had been 
undertaken to the clients.—BLYTH v. FLADGATE, 
Monra@an v. Buytu, SmMitH v. BLyTH, [1891] 1 Ch. 
337; 60 L. J. Ch. 66; 63 L. T. 546; 39 W. R. 
422; 7T. L. R. 29. 


Annotations :—Refd. Mara v. Browne, [1895] 2 Ch. 69; 
Re Turner, Barker v. Ivimey, {1897} 1 Ch. 536. 


401. Delegation to second solicitor by 
solicitor retained—Whether amounting to retainer 
of second solicitor by client.|—-In 1907 pltfs. 
retained S. as their solr. to conduct an action on 
their behalf. S. without their authority or know- 
ledge arranged with L., another solr., that L. should 
conduct the action, not as his agent, but as pltfs.’ 
solr., & L. issued the writ & delivered the state- 
ment of claim in his firm’s name. L. subsequently 
entered into negotiations with defts.’ solr. with a 
view to a compromise to the action. Before the 
compromise was completed pltfs., for reasons in no 
way connected with the action, declined to employ 
S. any longer as their solr. & entrusted the con- 
duct of the action & compromise to another frm 
of solrs., & thereupon L. ceased to do any active 
work in the matter. In 1910 the compromise was 
completed, one of the terms being that pltfs. 
should bear their own costs. In 1912 pltfs. dis- 
covered that L. had acted in the action. In_1913 
L. claimed payment of his costs by pltfs. :—Held : 











the benefit of his services, was petaupow 
from denying that W. was his solr.— 
v. FRRGUSON (1894), 26 N. 3S. R. 

154.—CAN. 
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h. —— A ting benefit of services. ] 
—~LUPTON v. WALSH arab): f N.S. W. 1. .J—M. was retained as no ———- ——~.]--LYNOH - STAUNTON 
L. R. (B.) 106.—AU; . solr. for a prosecution but W.; who v. SOMERVILLE (1918). 15 oO. Ww. N. 96 r 
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Sect. 1.—Retainer: Sub-sects. 2,3 & 4, A.) 


there was no contract for services between L. & 
pltfs., & L. had no authority for conducting the 
action as solr. for pltfs., & on neither of those 
atau nor on any ground of adoption, ratifica- 
ion, or recognition of L., or his servicea by pltfs., 
was L. entitled to payment of his costs by pltfs,— 
Re BECKET, PURNEDL uv. PAINE, [1918] 2 Gn. 72; 
a ae J. Ch. 457; 119 L. T. 108; 34 T. L. R. 389, 
402. Newspaper offering to instruct solicitors on 
behalf of public—Acceptance of offer by members 
of public.|—Bamuzik v. NEVIL&, PRESTON v. NEVILE 
(1920), 149 L. T. Jo. 300. 
Evidence of retainer.]—See Sub-sect. 3, poat. 


SuUB-SECT. 3.—EVIDENCE OF. 
403. Onus of proof—Where no written retainer.] 
—ALLEN v. BONE, No. 551, post. 

; ——.}-—— Where a solr. files a bill 
without a written authority, the onus of proof is 
cast on him. If there be any doubt on the matter 
the ct. will hold him liable.——PINNER v. KNIGHTS 
reel: 6 Beav. 174; 12 L. J. Ch. 230; 49 E. R. 
79 








405. ——— .|}—-A., who was an equitable 
mtgee. by deposit of deeds of property belonging 
to the estate of B., was paid off by C., on an agree- 
ment with the exors. of B.. as their solr., stated, 
that proceedings should be taken in A.’s name to 
enforce the mtge. security, & thereby to effect a sale 
of the whole or part of the mortgaged property ; 
& the solr. of the exors. filed a claim for foreclosure 
in the name of A. against the representatives of B. 
A. denied that he had given authority to file the 
claim in his name, & moved that it might be 
taken off the file:—Held: there being only 
assertion against assertion, & the solr. alone stating 
that the instructions were given in the presence of 
A., the case was to be governed by Allen v. Bone, 
No. 551, post, & the claim was dismissed, with 
costs, to be A eae by the solr.—CROSSLEY 0. 
CROWTHER (1851), 9 Hare, 384; 21 L. J. Ch. 565; 
18 L. T. O.S. 181; 68 E. R. 556. 

Annotation :—Folld. Ite Paine (1912), 28 T. L. R. 201. 

406. ——-- —--—.]—-A deed prepared by an 
attorney, & executed by his client, a young man 
who had applied to him to precure a loan of 
money, settling the property of the client so as to 
restrict his power of dealing with it, & pie ereaden 
the attorney the trustee, recited that the trusts 
of the deed were created at the desire of his client, 
& for the purpose of placing the property under the 
management of the attorney. The client, by his 
bill to set aside the deed, denied the truth of the 
recitals, & insisted that the settlement was made 
without his knowledge or authority. The attorney, 
by his answer, alleged that the recitals were true, 
& that the deed was made & executed with the 
knowledge & authority of the client, & in order to 


Yr. ore 





LaInc v. SMARTS (1840), 12 Se. Jur. 
377.—SCOT. 
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403 i. brsediny ve pel ree Hi 

written retainer. |— ERR, AKERS 

BULL (1882), 29 Gr. 188,—GAN. me epouy tues circ 
p. ——— Where services accepted — sought to be 


Special agreement must be pleaded.}— 

SEDGEWICK ¥v. FAIRBANKS Nake f 19 

N.S. KR. (7 BR. & G.) 399; 7 Cc. L. T. 
—CAN. 


435, 

qa. How uved—Where no written 
rdainer — Weight of evidence.| — Ite 
Eccurs & CARROLL (1865), 1 Ch. Ch. 


263,—OAN. 


MacQGitt & G 


tions as to the esesiaee 
where there is no written retainer & 
there is a conflict of evidence as to the admitte 
authority between the solr. & the client 

imstances, bhi 
must be given to the denial of the 


arty 

that to the affirmation of the solr.— 
RANT v. CHIN Yow You -——OAN. 
(1914), 19 B. C. R. 241.—CAN. 

t.-— -—~— ———.]}—-Where there 
is no written retainer of a golr. to 
prosecute an action at the of 
a client =e authority is Msp 


& there only sasertion 


SOLICITORS. 


prevent him from dissipating his property, but 
ave no evidence of such knowledge or authority. 
e ct. held that the burden of proof was upon the 
attorney, & set aside the deed, with costs to be 
pee by him.—Moorz v. PRANCH (1851), 9 Hare, 
89 30 L. J. Ch. 468; 18 J. T. O. S. 51; 15 


Jur. 1188; 68 BE. R. 517. 





407, | — When Has etek Soe obtained 
an order giving him leave atten. proces nee 
under a decree, without any written authority 


from his client, if the solr.’s authority to obtain 
such order is subsequently disputed, the onus of 
proof lies on the solr., & if he can produce no 
written authority, & there is consequently not: 

but assertion against assertion, the ct. will trea 

him as unauthorised.—Birp v. Harris (1880), 43 
L. T. 484; 29 W. R. 45; revsd. on the facts, [1881] 
W.N. 5,0. A. 

408. .]}—On all questions as to the 
retainer of a solr. where there is a conflict as to 
the authority between the solr. & the client, 
without further evidence, weight must be given 
to the affidavit against, rather than to the affidavit 
of, the solr.— Re PAINE (1912), 28 T. L. R. 201. 

409. ——_—- Of new retainer — Original retainer 
pevonee in writing.|—Re Hincxs, [1867] W. N. 

91. 

410. How proved — Evidence of clerk to at- 
Leake ae an action against A. & B. as exors., A. 
had suffered judgment by default. The probate 
of the will was produced, & notice had been given 
to both defts. to produce a receipt which had 
been given to A. as one of the exors. :—Held: 
the clerk of Mr. S., an attorney, might be asked 
whether A. & B. did not, as exors., employ Mr. S. 
as their attorney.— BECKWITH v. BENNER (1834), 
60. & P. 681; 172 E. R. 1417, N. P. 

411. ——— Admissibility of parol evidence.] — 
M. & D. about to advance £400 to A. on mtge. 
security, the three parties met with their solr. G., 
who was to act for them all & draw up an agree- 
ment & prepare the securities. The written agree- 
ment set forth that of the money to be advanced 
M. was to be liable for only £100 & D. for £300, & 
M. & D. accordingly drew bills on each other, 
which were discounted, & the proceeds advanced 
to A. Afterwards D. became insolvent, & G., 
being a creditor of D., got the bills indorsed to 
himself, G., & sued M. for the whole amount :— 
Held: on the trial of an issue whether G. had not 
been retained by M. as his solr. to oe proper 
securities to protect M. against liability beyond the 
amount of £100, it was competent to prove by 
parol that at the time the written agreement was 
made & executed, M. gave directions to G. so to 
prepare such securities, for this was not an attempt 
to vary a written instrument by parol evidence.— 
GEMMILL v. MACALISTER (1863), 7 L. T. 841; 9 
Jur. N.S. 285; 11 W. R. 486, H. L. 

Admissibility of copy of retainer—Retainer in 
bankruptcy proceedings.|—See EVIDENCE, Vol. 
XXII., p. 8314, No. 3069. 


assertion, the ct. will treat him as 
unauthorised ; but when in addition 
to the solr.’s evidence facts are either 
d or are not contradicted or 


lished which so strengthen his evidence 
aa to justify ita eee renee it should 


charged rather be given ect. ~MAOCDONALD v. 
abe Usk, [1920] 1 W. W. BR. 597. 








On all ques- 
of a solr., 


a. —— Admissibility sf evidence of 
an admis- 

by whom he 
sue out a bailable 
uted writ.—BraMER v. Darina (1846), 4 
againss U. OC. R. 249.—OAN. 
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SuBp-sEocr, 4.—DURATION, 
A. In General. 
See R. 8. C., Ord. 7, r. 8. 
412. Retainer entire contract.]—ANON. (1661), 
1 Sid. 81; 82 HE. R. 9652. 
Annoiation « 5 Bxnld. & Distd, Vansandau v. Browne (1832), 
4138. ——.] — Harris ». No. 447, 


post. 

414. -]—The retainer & employment of a 
solr. in such a matter as a bkpcy., an inistra- 
tion, or a winding-up, does not constitute an entire 
contract so as to deprive the solr. of his right to 
payment, except for costs out of pocket, till the 
whole matter is completed, & successive bills of 
costs in such a matter are not necessarily to be 
treated as one bill brought down to the date of the 
latest delivery. Accordingly, where solrs. had 
been retained to act for a trustee in bkpcy., & 
also to protect the interests of S., a creditor, who 
subsequently by arrangement with the other 
creditors took over bkpt.’s estate, & they delivered 
a bill of costs up to a certain date, with an intima- 
tion that there were then, & would still be, some 
further items, & delivered a second bill of costs, 
incurred after the date to which the first bill 
came down, on an application by S. to tax both 
bills, more than twelve months after the delivery 
of the first :—Held: they must be treated as 
separate bills, & the second bill only could be 
taxed. 

The doctrine of common law that the retainer 
of a solr. for an action is a retainer of him for the 
whole of it, & that, therefore, his bill is not due 
till the end of it, is based on the principle of such 
retainer being an entire contract, & must not be 
extended too broadly to suits & proccedings in 
equity.—He HALL & BARKER (1878), 9 Ch. D. 538; 
47 L. J. Ch. 621; 26 W. R. 501. 


Annotations Ania. Re Nelson & Hastings (1885), 30 Ch. D. 

Distd. Ze Romer & Haslam, [1893] 2 Q. B. 286. 

Id. Underwood & Piper v. Lewis, [1894] 2 Q. B. 306. 

d. Re Baylis, [1896] 2Ch. 107; de Pomeroy & Tanner, 
{1897] 1 Ch. 284. 


415. -}— The contract of a solr. who 
accepts a retainer in a common law action is, in 
the absence of agreement to the contrary, an 
entire contract to conduct the case of the client 
until the action is finished. Ho is not entitled, 
therefore, without good cause, on giving reasonable 
notice to his client, to decline to act further in the 
action for him, & thereupon sue for his costs in 
respect of the previous conduct of the client’s 
case.—UNDERWOOD, Son & PIPER v. LEWIS, 
[1894] 2 Q. B. 306; 64 L. J. Q. B. 60; 70 L. T. 
833; 42 W. R. 617; 10 T. L. R. 465; 38 Sol. Jo. 
479; OR. 440, 0. A. 


Annotations :—Apld. Court v. Berlin, [1897] 2 Q. B. 396, 
Consd. He Wingfield & Blew, {1904] 2 Ch. 665, 


416. Excepting natural breaks —- Where 
business lengthy.|—Where a solr. is retained to 
conduct litigation, other than an ordinary action 
at common law, which may extend over a con- 
siderable period of time, & in which breaks may 


OsBOURN, 
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ent is obtained, but makes 


ocour of such a kind as to be equivalent to the 
conclusion of a definite & distinct part of the 
proceedings, he may deliver to his client a bill 
of costs for business done up to the occurrence of 
any such breaks in the litigation, & demand pay- 
ment. Where, however, in the course of the pro- 
ceedings several bills of costa have been sent in at 
different times by the solr., it is always a question 
of fact whether they were sent in as final bills 
for work done up to the occurrence of any such 
break in the ay ee so as to be separate bills 
& therefore not liable to taxation after the lapse 
of twelve months, or whether they were merely 
statements of account or portions of one entire 
bill, so as to make the whole liable to taxation if 
the last wrt has been delivered within twelve 
months of the application to tax. 

Prima facie a solr., when he is retained by the 
client, undertakes to finish his client’s business. 
As to business which is not a common law action, 
but which may be a suit in equity, lengthy either 
by reason of the number of the parties or by reason 
of its comprehending a variety of really inde- 
pendent litigation, there may be natural breaks 
(BowEN, L.J.).— Re Romer & Hastam, [1893] 
2 Q. B. 286; 69 L. T. 5647; 42 W. R. 51; 4B. 
486; stub nom. Re RoMER, Ez p. SNELL, 62 L. J. 
Q. B. 610, C. A. 

Saar ra oo Underwood & Piper v. Lewis, (1894) 

417. Retainer continues until countermanded.] 
—Where authority was given to an attorney to 
protect deft. from arrests, & before the authority 
was countermanded, the attorney gave an under- 
taking to put in bail for deft.; the ct. would not 
set aside the proceedings on behalf of deft., although 
he disclaimed the authority of the attorney. 

If a party gives a general authority to an 
attorney to act for him, that authority continues 
in force until it is countermanded (per Cur.).— 
BUCKLE v. Roacu (1819), 1 Chit. 193. 

418. Notwithstanding subsequent incapa- 
city of party to attend to apron solr, 
who has been instructed by deft. to defend a suit 
for him can properly continue to do so, although 
deft., through an attack of paralysis, has become 
incapable of attending to matters of business.— 
STEEL v. CoBB (1863), | New Rep. 302; 11 W. R. 
298. 

419. ——-.] — When once a& good retainer has 
been given at the commencement of an action 
something definite, clear & precise is required to 
withdraw that retainer & to get rid of the 
indivisible effect of that retainer (COzZENS-HARDY, 
L.J.).—Re WINGFIELD & BLEW, [1904] 2 Ch. 665 ; 
73 L. J. Ch. 797; 91 L. T. 783, C. A. 

Annotations :—Mentd. Sheppard v. Bheppard, {1905] P. 

185; Gilroy v. Gilroy (1914), 58 Sol. Jo, 378. 

420. Whether retainer continues beyond judg- 
ese v. HARRISON (1654), Sty. 426; 
BF Fo Cstied: nario Hane (idee) Ae 

} — . v. me ; : - 
Annotated: De le Polo v. Dick (1885), 28° Ch. D. 851, 
Refd. Bagley v. Maple (1911), 27 T. L. R, 284. 





absence of such duty, where he does 


: it the duty of the attorney or solr. not elect to treat the contract asa then 
412i. Retainer entire contract.}—The without further instruction to pro- at an end, but under his client’s in- 
employment of a solr, to conduct & Good after judgment, & endeavour structions acta for him thereafter in 


cause forms an entire contract.— 
para v. oe (1877), 3 N. Z. Jur. 
420 1 Whether retainer continues be- ges Pe aes 
udgment. solr.’a authority 
to act determines on the conviction 
made.—PENGILLY v, PENGILLY, 
{193 | 5. A. 8. R. 344,—AUS. 
420 11. ——. ARSON 0. SMALL 
(1848), 6 U. GO. RR, 259. AN. 
430 lif. ———.}—A retainer to prose- 
cute an action does not terminate when 





men co 


to obtain the fruits of the recovery.— 
Hert v. Pun Pone (1890), 18 S.C. BR. 


iv. .]—~-The employment of a 
solr. to bring or defend an action sub- 
right to claim pay- 420 v. ———.]}-—-DUNB 
m judgment being rack (1903), 40 N. 8. 
given, does not terminate on the giving CAN. 
ie hat See 80 lo re 

8s to be done w. 
duty under his re 
client’s protection ; 


ect possibly to his 
; e of his 


tainer to do for his 


subsequent consequent 
on the ju t, there is a con- 
tinuation of such original contract.— 
MILLAR vw. Kanapy (1903), 5 0. L. RB. 
412.—CAN, 

RACK vt. DUN 
R. 6238,— 


420 vi. ———.]—SANDFORD v. PORTER 
& WaAINE, [1912] 21. R. 551.—IR. 
To receive notice of appeal.) 
BE 2 


ag anything re- 
ch it is the solr.’s 





& even, in the b, 
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421. .] — Pitf. bei cheraed in execution 
for costs on a verdict Ghinined y three several 
defts., two of them signed a note for his sixpences, 
& the attorney who conducted the cause signed 
for the third, who was abroad, but without any 
authority from him :—dHeld: such note was 
insufficient, as the authority of the attorney 
determined on final judgment being signed.— 
MACBEATH v. ELLIS (1828), 4 Bing. 578; 130 
E. R. 891; sub nom. MACBEATH v. COOKE, 1 Moo. 
&P.613; 6L. 3.0.8. C. P. 124. 

Annotation :—Refd. Butler v. Knight (1867), 15 L. T. 621. 

422. -]-— Qu.: whether the retainer of a 
solr. by an official assignee, who was resp. to a 
pe to the comr., extends to an appeal from 

is decision.— Re BOWERS, Ex p. OWEN (1851), 4 
De G. & Sm. 351; 20 L. J. Bey. 14; 15 Jur. 983 ; 
64 HK. R. 865. 

428. -|—So long as any order made in the 
action is not worked out, or so long as anything 
remains for working out the judgment, the solr. 
on the record remains the solr., & the trial of the 
action does not terminate that relation (Curry, J.). 
—CALLOW v. YOUNG (1886), 55 L. T. 643. 
Annotations :—Mentd. D. v. A., [1900] 1 Ch. 484; Re 

Launder, Launder v. Richards (1908), 98 L. T. 554. 

424. -|}— Notice of appeal against an 
application order was served upon the solr. who 

ad appeared for the mother on the hearing of the 
application for the order at petty sessions, & such 
service was accepted by him on her behalf :—Held : 
his retainer as solr. having come to an end upon the 
making of the order, he had no authority to accept 
service of the notice of appeal & there was no 
valid service of such notice.—R. v. OXFORDSHIRE 
JJ., [1893] 2 Q. B. 149; 62 L. J. M. C. 156; 69 
L. T. 368; 57 J.P.712; 41 W.R.615; 9T.L. BR. 
520; 37 Sol. Jo. 580; 4 R. 482, 0. A. 
Annotation :—Refd. Godman v. Crofton, {1914] 3 K. B. 803. 

425. ——— Solicitor expressly discharged—& new 
solicitor appointed.|—By order on further con- 
sideration deft. was ordered to pay money into ct. 
which was then to be carried fs the credit of an 
action for administering the estate of a testator 
whose extrix. was pltf. in the present action. 
Deft. went abroad without complying with the 
order. On appeal the order was varied by order- 
ing deft. to pay the money to pltf. who was then 
to pay it into ct. in the administration action, 
such an order being capable of being better enforced 
against deft.’s property than the order as originally 
framed. The notice of appeal was served on deft.’s 
solr. who stated that they had ceased to act for 
him but they were still his solr. on the record :— 
Held: as the order on further consideration had 
not been worked out; they still represented him 
& that service of the notice on them was good 
service, Qu..: whether the solrs. on the record do 
not continue to represent their client until the 
expiration of the time allowed for appealing. 
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Until the judgment has been worked out, there 
is a eee imposed on the solr. on the record to 
defend his client against any improper steps taken 
for the p se of enforcing the judennent: Until 
that time, therefore, the solr. on the record must 
be taken, as between him & the opposite party, to 
represent the client, unless the client not only 
discharges him but substitutes another solr. on 
the record (Cotton, L.J.).—DE LA PoLs (LADY) v. 
Dick (1885), 29 Ch. D. 851; 54 L. J. Oh. 940; 
52 L. T. 457; 383 W. R. 585, C. A. ; 

tations -—- . : ordshire JdJ., 
Antes] 2°, erg a wanley Yapie (1911), 27 

T. L. R. $84. Mentd. Robinson v. Galland (1889), 60 

hte 697 Re Greer, Napper v. Fanshawe, [1895] 2 Oh. 


426. Time for appealing expired.}] — At 
the trial of an action pltf., who was a married 
woman, did not appear, & judgment was entered 
for defts. with costs which were to be payable out 
of her separate estate. The only property to which 
pltf. was entitled was the income under her 
marriage settlement, which she was restrained from 
anticipating. Defts.’ solrs. thereafter wrote to 
pitf.’s solrs. informing them that the taxing 
master’s certificate had been obtained, & inquiring 
whether they had any instructions as to payment 
of the costs. Pltf.’s solrs. replied that they had 
no instructions in the matter, & that they did not 
know pltf.’s whereabouts. Subsequently, & after 
the time for appealing from the judgment had 
expired, defts. served notice on pltf.’s solrs. that 
they intended to apply for payment of defts.’ 
costs out of the income due pitf. under her 
marriage settlement, & for the appointment of a 
receiver of her income up to the amount of the 
costs :—Held: the notice of motion was properly 
served on pltf.’s solrs., who were the solrs. on the 
record.— BAGLEY v. MaPLe & Oo., Lrp. (1911), 
27 T. L. BR. 284. 

427. Intervening bankruptcy of party retaining 
—Continuation of retainer by trustees in bank- 
ruptcy—Liability for costs.|—-If A., having em- 
ployed an attorney to defend an action, assign his 
property to trustees for the benefit of his creditors, 
& the trustees direct the attorney to go on with the 
defence, they are liable to pay the attorney for 
what he does after they directed him to go on, but 
are not liable for the bygone business, unless there 
be an agreement in writing to make them s0.— 
BECKE v. PENN (1835), 7 C. & P. 397, N. P. 

428. Whether retainer continues until expiration 
of time for appeal.]|—D5 LA Pole (LaDy) v. Dick, 
No. 425, ante. 

429. Agreement that costs to be payable out of 
fund in suit—Retainer continues until fund in 
court available.|—-An agreement with an attorney, 
that he shall get his costs out of the fund in the 
suit, implies the condition that he is continued in 
the conduct of the suit until there is a fund in ct. 
available for costs.—HOLLINGS v. BooTtH (1860), 
2F. & F. 220, N. P. 





—ARTHUR v. NELAON (1898), 6 B.C, R. 
316.—OCAN. 


o.———- -~-——.] — Where there is 
nothing remaining to be done or worked 
out in a ct. appealed from, even as 
to costs, the retainer of the respon- 
dent’s solicitor is at an end, & service 
of the notice of appeal on him is 
entirely unauthorised, because he has 
no authority to receive it.—SunpER 
SINGH 1. CRsE (B.C.), [1922] 32 
W.W. R. 392; 65 D. L. R. 392.—QAN. 

dad. —— ——.}-R. v. Lermrim JJ., 
[1900] 2 J. R. 397.—IR. 

@. Where client ordered to pay 
costs personally to other parties.j— 
Where the decree in the suit for which 





the attorney was retained, directed 
that the client should personally pay 
to other tties certain costs to be 
: eld: the attorney’s autho- 
rity continued after judgment & 
covered the taxation of these costs 
& the retainer was not at an end until 
the issue of the _ allocatur.—ATUL 
CHUNDER GHOSE v. LAKSHMAN CHUN: 
DER SEN (1909), I. L. R. 36 Calc. 
609.—IND. 


f. Ex aad application for termi- 
nation — By solicitor.) — Aithough a 
solr, may for sufficient cause, by 
notice to his client, terminate the 
connection between them, the ct. will 
not make an order for that purpose 
upon the ex parte application of the 


solr.--BICKER ¥v. ANSELL (1859), 1 

Ch. Ch. 367.—CAN. 

—t. Grounds for termination—Solicitor 
ing contrary to interests of client.J)— 

GWILLIM vt Dawson Enectric Licur 

& POWER Co. (Y. T.) (1907), 6 W. L. R. 

800,—CAN, 

h, Right of client to terminate re- 
tainer without notice.--When a soli- 
citor is retained he may be discharged 
by the client at any time without 
notice, & the fact that there has been 
an agreement as to the mode of his 
remuneration does not take away this 
right from the client.—Frrou v. Fort 


FrRancES PuLP & Paper Co.,, Lto., 
{1927} 4D. L. R. 811; 610, L. R. 
252,--CAN. 
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480. Removal of name as solicitor on record— 
Whether court may order.|—-Dz Mora v. ConcHa, 
Re Ward, Minis, WirHam & LAMBERT, [1887] 
W.N. 194. 

431. ——— ——_-.| — Re Seymour, Seymour v. 
SEYMOUR (1888), 84 Sol. Jo. 361. 

482. Litigation conducted in name of third 
party—Retainer by nominal litigant—Injunction to 
prevent withdrawal.|—A nominal deft. agreed to 
allow the person really interested in the litigation 
to conduct the defence in his name upon being 
indemnified against costs, & in pursuance of such 

ent gave a retainer to the solr. of the person 

80 interested to act as solr. in the action & any 
appeals therefrom :—Held: he was not entitled 
to withdraw the retainer at any stage of the pro- 
ceedings, & an injunction was granted to restrain 
from so doing.—MONTFORTS v. MARSDEN, 

fa oe 11; 64 L. J. Ch. 52; 71 L. T. 620 ; 


B. Iffect of Death. 


438. Death of client — Whether retainer ter- 
minated.]|—WHITEHEAD v. LORD, No. 457, post. 
Great delay in prosecution of 
suit.|—-After considerable delay in the prosecu- 
tion of a suit, the solr. of a deceased party was 
served with a notice of motion :—Held: his duty 
to the ct. rendered it proper for him to appear on 
the motion.—CHALIE v. GWYNNE (1846), 9 Beav. 
319; 50 K. R. 367. 

435. —— Delay in receipt of notice of 
death.|—In the course of divorce proceedings the 
husband died, but his solrs. had no notice of his 
death for three weeks. The registrar on taxation 
disallowed all items of costs incurred subsequent 
to his death :—Held: the registrar was right in 
disallowing such costs, as the retainer ceased on 
the death of the client, notwithstanding the fact 
that the solrs. reccived no notice of such death for 
three weeks after.—PooL v. Poon (1889), 58 
L. J. P. 67; 611. T. 401. 

436. -—— Action continued by executors. 
—Re BENTINCK, BENTINCK v. BENTINCK (1893), 3 
Sol. Jo. 233. 

437. Death of solicitor — Appointment of new 
solicitor—Necessity for notice to opposite party.]— 
Upon the death of the attorney in the cause, notice 
must be given to the opposite party of the appoint- 
ment of the new attorney, before he can proceed 
in the cause.— RYLAND v. NOAKES (1808), 1 Taunt. 
342; 127 E. R. 865. 














C. Effect of Lunacy. 

438. Insanity of client — Terminates retainer— 
Although solicitor without notice of insanity.}— 
Where an authority given to an agent has without 
his knowledge, been determined by the death or 
lunacy of the principal, &, subsequently, the agent 
has, in the belief that he was acting in pursuance 
thereof, made a contract or transacted some 
business with another person, representing that, 
in so doing, he was acting on behalf of the principal, 
the agent is liable, as having impliedly warranted 
the existence of the authority which he assumed 
to ,exercise, to that other person, in respect of 
damage occasioned to him by reason of the non- 
existence of that authority. 

Solrs. were instructed by a client to conduct 
his defence to an action which was then threatened 
& was afterwards commenced against him. Before 
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the commencement of the action the client became, 
& was certified as being, of unsound mind. 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for him in the action, & delivered a 
defence, to which pltf. replied, & other inter- 
locutory proceedings took place in the action. 
Subsequently, the action not then having come to 
trial, pltf.’s solr. was informed that deft. had been 
certified as being of unsound mind; & an applica- 
tion was made on behalf of the pitf. at chambers 
for an order that the appearance & all subsequent 
proceedings in the action should be struck out, & 
that the solrs. who had assumed to act for deft. 
should be ordered personally to pay pltf.’s coste of 
the action up to date, on the ground that they had 
so acted without authority. The master made 
an order that the appearance & subsequent 
roceedings in the action should be struck out, 
ut refused to make an order for payment of 
pltf.’s costs by the solrs. personally, which refusal 
was on appeal affirmed by the judge at chambers : 
—Held;: the solrs. who had taken on themselves 
to act for deft. in the action had thereby impliedly 
warranted that they had authority to do so, & 
therefore were liable personally to pay pltf.’s costs 
of the action.— YONGE v. TOYNBEE, [1910] 1 K. B. 
215; 70L. J. K. B. 208; 102 L.T.573 26T.L. RR. 
211, O. A. 
—Refd. Simmons v. Liberal Opinion, Re Dunn, 
y ; Fernée v. Gorlitz, [1915) 1 Ch. 177; 
dwards v. Porter, [1925] A. C. 1. entd. Haxby v. 

Wood Advertising Agency Gols 109 L. T. 946; Re 

Wingfields, (1923) 2 K. B. 112. 

439. —— Except as to matters conse- 
quent on lunacy.]|—Deft., who carried on business 
in the name of a firm apparently consisting of 
more than one person, was sued in her firm name ; 
the writ was served at her place of business upon 
the manager according to R.S. C., Ord. 9, r. 6a ; 
& judgment signed in default of appearance. At 
the time of the service of the writ she was of 
unsound mind & confined in an asylum, but this 
was unknown to pltf. :—Held: the judgment must 
be set aside, as the writ ought to have & had not 
been served under R.S. C., Ord. 13, r. 1. 

As for the objection that the solrs. are not 
qualified to appear for the lunatic, there is no doubt 
that they were authorised to act when she was first 
taken ill, & I think that the retainer would extend 
to enable them to take such steps as became 
necessary in consequence of her lunacy (GROVE, J.). 
FORE STREET AREHOUSE Co. v. DURRANT 
(1883), 10 Q. B. D. 471; 52 L. J. Q. B. 287; 48 
L. T. 5381; 31 W. R. 765, D.C. 








D. Abandonment. 
(a) In General. 


440. Right of solicitor to abandon.|]-— ANON, 
(1661), l Sid. 31; 82 EB. R. 952. 
Aare :—Consd. Vansandau v. Browne (1832), 9 Bing. 


441. ———.}—A solr. cannot on his own sug- 
gestion withdraw himself from his client.]— 
v. (1843), 2 L. T. O. 8. 116. 

442. Necessity for reasonable cause.|— 
An attorney is not compelled to proceed to the 
end of a suit in order to be entitled to his costa, 
but may, upon reasonable cause & reasonable 
notice, abandon the conduct of the suit, & in such 
case may recover his costs for the period during 
which he was employed.—VANSANDAU v. BROWNE 
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438 i. Insanity of client—Terminates PeMniner UO aolicitor without notice of insanity.}—GROSE v. BANK OF NEW 
ALES (1910), 113. ~W.N 


Sour W R. N.S. W. 24; 27 N.S. 


. 145.—AUS, 
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Sect. 1.— Retainer: Sub-sect. 4, D. (a) & (b), & E.) 


(1882), 9 Bing. 402; 1 Dowl. 715; 2 Moo. & 8. 
5643; 2L.J.0. P. 34; 181 BE. R. 667. 
Annotations :-—Consd. Harris v. Osbourn (1884), 2 Cr. & M. 

629. . Underwood & Piper v. Lewis, [1894] 2 Q. B. 

806, . He Westrop & Cockaidge, Ex Rs Moore (1845), 

De G. 178; Liakey v. Lucas (1863), 14 C. 8. 491. 

443. J|—(1) A solr. may refuse to 
continue in the conduct of a suit upon sufficient 
grounds, &, upon his giving up the suit before it 
is concluded, upon good grounds, he may sue his 
client for the costs incurred during the time being 
employed. 

(2) Counsel’s opinion is not necessarily a justi- 
fication of a solr. for the course he adopts in the 
conduct of a suit.—BrRYAN v. Twiaa (1884), 8 
L. J. Ch. 114. 

444. ——- ———.]—UNDERWOOD, Son & PIPER 
v. Lewis, No. 416, ante. 

445. —— What amounts to reasonable 
cause.|-——LAWRENCE v. Ports, No. 456, post. 

446. ——— Necessity for reasonable notice.)— 
VANSANDAU v. BROWNE, No. 442, ante. 

447, —— -|—Where a client employs an 
attorney to conduct a suit, it is an entire contract 
toc on the suit to its termination, & determin- 
able by the attorney only on reasonable notice ; 
& where no such notice has been given, Stat. 
Limitations is no bar to that part of the demand 
which is for business done more than six years 
before the commencement of the action by the 
attorney for business done in the suit, which was 
not brought to a termination till within six years 
of the commencement of the action.—HARRISs v. 
OSBOURN (1834), 2 Cr. & M. 629; 4 Tyr. 445; 3 
L. J. Ex. 182; 149 KE. R. 912. 


:—Apld. Nicholls v. Wilson (1843), 2 Dowl. N. 8. 
691. Consd 


Annotations 
1031; Whitehead vr, Lord (1852), 7 Exch. 


Re Hall & Barker (1878), 9 Ch. D. 538; Re Romer & 
Haslam, [1893] 2 .. 286. Apid. Underwood & Piper v. 
Lewis, {1894] 2 Q. B. 306. Refd. Robins v. Bric gS (1837), 
6 Dowl. 140; Harris v. Quine (1869), L. R. 4 Q. B. 653. 
448. —— .|—As a general rule an attorney 
cannot abandon a suit before its determination 
without giving his client reasonable notice, though 
particular circumstances may justify him in so 
doing.—NICHOLLS v. WILSON (1843), 2 Dowl. 
N. 8. 1031; 11 M. & W. 106; 12 L. J. Ex. 266; 
152 E. R. 734. 
Annotation :—Reld. Whitehead vr. Lord (1852), 7 Exch. 691. 
449. ——- ——.]—UNDEKWooD, Son & PIPER 
v. Lewis, No. 415, ante. 

















amounts to reasonable 
notice.|——An attorney is bound to carry on a suit 
to its termination, unless he give reasonable notice 
to his client of his intention to retire from the 
further conduct of it. 

An attorney who had been retained to conduct 
the defence of an action brought against a party, 
obtained a verdict for his client; a rule for a new 
trial was subsequently obtained, but two assizes 
having passed without any further step being taken 
by pltf. to proceed to a second trial, the attorney 
sent in his bill of costs, which deft. promised to 
pay :—Held: this was reasonable notice to his 
client of his intention to determine the contract 
between them & to retire from the further conduct 
of the suit, & the bee to pay the bill was a 
concurrence by deft. to the termination of the 
relation of attorney & client which had subsisted 
ee ee v. Rocke (1845), 6 L. T. 


PART IV. meals oe 4.- 


4511. Right of solicitor to abandon— 

-+—Having once 
on the conduct of a case, an 
attorney is bound, whether the client 


is rich or 
with due 
that, unleas a la 
he will not con 
case 


oor, to prosecute the case 
jligence; & he cannot say 
sum is paid to bin, 
ue to conduct the 
.—-ATUL OHUNDER K 
v. Sosnt BHUSHAN MULLICK (1901), 


SoLiIcITors, 


——— Where no funds provided.]—See Sub-sect. 
4, D. (6), post. 

Effect on action for costs.]|—See Part X., Sect. 8, 
sub-sect. 1, poat. 

Effect on lien for costs.]—-See Part X., Sect. 9, 


(b) Provision of Funds. 

451. Right of solicitor to abandon—Unless 
funds provided.|—A clerk in ct. & solr. refusing to 
continue the conduct of a cause until his fees are 
paid, ordered to produce an office copy of the bill 
to be marked.—MAYNE v. Hawkey (1818), 3 
Swan. 93; 36 H. R. 786, L. O. 

452. ——— .|—An attorney who has under- 
taken a cause, is not bound to proceed without 
adequate advances from time to time by his client, 
for expenses out of pocket; &, therefore, the ct. 
will not compel an attorney, even after notice of 
trial, to carry the cause into ct., unless the client 
supply him with sufficient funds to pay the 
expenses out of pocket thereby  incurred.— 
WADSWORTH v. MARSHALL (1832), 2 Cr. & J. 665 ; 
1L. J. Ex. 250; 149 E. R. 279. 

Anidaton :-—Refd. Harris rv. Quine (1869), L. R. 4 Q. B. 


458, ——- -——-.]—-Where a solr. applicd to his 
client for funds to carry on a suit, & upon the 
client not furnishing any, declined to continue to 
conduct the litigation, & the client appointed 
fresh solrs. :—Held: this was a discharge by the 
solr., & he might be called upon to deliver to the 
new solrs. the papers relating to the matters in 
question in the suit, on their undertaking to hold 
them without prejudice to his lien, & to return 
them undefaced within twelve days after the 
conclusion of the suit, & to allow the former solr. 
access to them for the purpose of carrying on an 
action for his costs._—RoOBINS v. GOLDINGHAM 
(1872), L. R. 13 Eq. 440; 41 L. J. Ch. 813; subd 
nom. ROBINS v. GOLDINGHAM, Re SUCKLING, 25 
L. T. 900; 20 W. R. 277. 


Annotations :—Folld. Bluck v. Lovering (1886), 35 W. R. 
232. Refd. Re Marie Rose Gold Min Co. (1896), 40 
oe a 637; Ie Hawkes, Ackerman v. Lockhart, [1898] 





454. .|—Where a solr. applied to his 
client for funds to carry on a suit under a special 
stipulation in the retainer that such funds should 
be supplied, & on the client refusing to pay, 
declined to continue the suit or deliver up the 
papers until his taxed cost were paid :—Held: 
this was a discharge by the solr., & he might be 
called upon to deliver to new solr. the papers 
relating to the matters in question in the suit.— 
BLuck v. LOVERING & Co. (1886), 35 W. R. 232. 

455. Necessity for reasonable dg 
—An attorney who has given notice that he wil 
not go on with a cause in the Ct. of Ch. without 
being supplied with money, has a right to desist 
from it, & may recover for the work done up to 
that time.— Rowson v. EARLE (1829), Mood. & M. 
538, N. P.’ 
anacakon :—Consd. Vansandau v. Browne (1832), 9 Bing. 


456. -.]—(1) An attorney, who 
has commenced an action for his client, has a 
right to refuse to go on without an advance, of 
money on account, provided he gives his client 
sufficient notice of intention to enable him to 
make the required provision. 














I. L. R. 29 Cale. 63; 6 OC. W. N. 215. 
—IND 


4651 if. ——- ——.]}—A firm of attor- 
neys refused to: prowecd further in the 
conduot of a , unless their clifents 
paid them as promised a certain sum 


Moo: 


Part IV.—Souicrror anp CLIENT. 


(2) If an attorney has reasonable & probable 
grounds for commencing an action, & desists from 
prosecuting it, because he afterwards discovers 
that the cause cannot be succesefully proceeded 
with, he is entitled to recover his costs from his 
client.—LaWRENCE v. Ports (1834), 6 C. & P. 428 ; 
172 BH. R. 1306, N. P. 

457, ——.]—As a genera] rule, an. 
attorney or solr., retained to conduct a suit, is 
under the obligation to carry it on to its termina- 
tion, & he cannot sue for his bill of costs until that 
period has arrived. He may, however, give a 
reasonable notice to his client to supply him with 
adequate funds; & in case of refusal, he may sue 
him for his costs. The retainer is also determined 
by the death of the client. 

A solr. was retained in a Chancery suit in which 
his client was a deft., & an order was made by the 
ct. that a supplemental bill should be filed, to 
make certain persons, next of kin, parties to the 
suit ; no decree was ever made, nor was there any 
further step taken in the suit. Upwards of ten 
years after this order had been made, the solr.’s 
client died :—Held: in an action by the solr. 
against the representative of the client for his bill 
of costs up to the time when the order was made, 
the debt was not barred by Stat. Limitations.— 
WHITEHEAD v. LorD (1852), 7 Exch. 691; 21 
].. J. Ex. 239; 19 L. T. 0.8. 113; 155 E. R. 1126. 
Annotations : —Cons d. Epderwood & Piper v. Lewis (1804) 

2Q. B. 306. Refd. Stokes v. eae eae a 
eH 


232: He Cartwrerht (Lesh L 
Barker (13 (te) 9 Ch. D. 538; Beck v. Pierce ie Hou ds 


---—.]-—-WARD v. DAvVIs (1882), 








458. 
73 L. T. . Jo. 180. 


459. —— - What amounts to reason- 
able notice.|——-An attorney may refuse to proceed 
with a cause, unless he be supplied with funds ; but 
he must give reasonable notice to that effect. 
Therefore, where on the commission day of the 
assizes, he said that he should not deliver briefs 
till pltf. gave him money to fee counsel, that was 
held not to be sufficiently reasonable notice to 
entitle him to abandon the case, because he had 
received no money; although pltf. promised to 
return & bring the money, but did _ not, before the 
cause was called on.—HosBy v. BUILT (1832), 
3B. & Ad. 350; 1L.J. K.B. 121; 110 E.R. 131. 

460. ——- —-—- ——- ----.]|—_LEwis v. KNox 
(1850), 15 L. T. O.S. 141. 

461. ——— —-~- Question of fact for 
jury.)—Generally, the attorney who commences 
an action for a client must conduct it to its termi- 
nation; but he may refuse to proceed with it 
unless provided with funds. 

If he so refuses, he must give his client reason- 
able notice of his intention to do so. Whether 
the notice is reasonable is a question for the jury. 

An attorney is not responsible for the conduct 
of the cause at the trial; he cannot control the 
discretion of counsel. —KiNG@DON v. WILTON (1852), 
18 L. T. O. S. 228. 








rd od 


462. Agreement not to require 
funds.|—(1) Where a solr. agrees with his client to 
carry on & suit without  eraa to be supplied 
with funds up to hearing, that means the original 
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hearing ; < subsequently to that period he has a 
right to proceed without funds; but 
he has as right to withhold the papers from 
another solr. to conduct an 

(2) An order to change solrs. is ‘the discharge of 
the solr. by the client. —WerssTER v. Le HUNT 
(1861), 25 J. P. 661; 9 W. R. 804. 

46 Dispute as to mode of remuneration.] 
—A dispute having arisen as to the mode Bi 
extent of a solr.’s remuneration, he refused to 
ceed in the cause until it had been settled. the 
solr. was ordered to deliver up the papers in the 
cause to the new solr., upon his undertaking to 
proceed with due diligence & to hold them subject 
to the existing lien thereon. 

A client, when he retained a gsolr., expressed 
himeelf dissatisfied with the usual mode of remune- 
rating solrs., but no definite arrangement was 
made as to any other mode of remuneration. 
Subsequently the solr., in a letter to the client, 
stated that ‘“ until I have the pleasure of seein 
you, & of finally making some general & well 
understood arrangement with you on the subject 
of costs, it shall be andemtbood on my part, that 
beyond costs out of pocket, I have no claim upon 
you personally.”’ No arrangement was ever made, 
though the subject was often alluded to by the 
solr. :—Held: this did not amount to a con- 
cluded agreement by the solr. to claim nothing as 
of right but costs out of pocket.—WILSON v. 
Emmett (1854), 19 Beav. 233; 52 E. R. 338. 





E. Change of Solicitor. 

See R. 8. C., Ord. 7, vr. 3. 

464. Application by solicitor—-Without consent 
of client — Application granted.|—DE Mora v. 
ConcHa, Re WARD, MILLs, WiTHAM & LAMBERT, 
{1887] W. N. 194. 

465. —-- ——— Application  refused.| — Ke 
cpt ae SEYMOUR v. SEYMOUR (1888), 34 Sol. 

o. 361. 

466. Change must be regular—Necessity for 
er Se v. Riaes (1729), 1 Barn. K. B. 187 ; 
94 BE. R. 128. 

467. ——— ——— Except where party called on to 
show cause.|—A party called on to show cause 
may oppose the rule in person, or by a new 
attorney, without notice to the other party of the 
order to change his attorney.—LOVEGROVE v. 
DymMonpbD (1812), 4 Taunt. 669; 128 E. R. 493. 


Annotation : eee, ha d. Bloomer v. Bransom (1838), 1 
Will. Woll. & H. 
468. —— Necessity for strict proof of irregu- 


from 
whom a notice has been received, is not the 
attorney who commenced an action, & that there 
has been no order for a change of attorney, is of 
the strictest nature, & must be clearly made out. 
Upon a trial, a verdict had been found for deft. 
Pitf. obtained a rule for a new trial, upon payment 
of costs. The costs were not paid for ten years. 
In the interim pltf.’s attorney died, & a new 
attorney took his place. A term's notice was 
given of an application to the ct. to discharge the 
rule for a new Prial : the notice being given by an 
attorney, & named. in the record, who described 





on account of costs incurred :—Held: made on the mere ebbliceiou of the Change must plies regular — Neces- 
by #0 doing the attorneys di fee eter) 7 on the Eke groun d that he is sity for one of court -}—On an appeal 
themselves. MAH RSHPUR unable to the suit in con- from a master’s report it was 8 obioated 


CoaL 
v. JATINDRA NATH EL (1912), uence oO aon 


Lp. 

I. L. R. 40 Cale. 386,— 
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peer Of f gee pad rar Mocien Ta for 
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& change of attorney ought not to be 
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Cai. 256 


ven eeneyh of ct. fees. 

Where such an order had been made 

& ac & it did not appear 

that. the client was aware of the dis- 

ability of the aeorey at the time he ~parttyeg chert ractice in 183 
enced the ct. refused 


the 
to set it rar ELEY v. Dow (1858), 
.—CAN. 


that the solrs. ap g were not the 
solrs. who prov the claims before 
the master :—Held;: the solr. ht 
pe oha without ig a be 

& there 
being thie province no fad to the 
contrary.—-BAILEY v. Rartry (1866), 
2 Ch. Ch. 57.—OAN. 
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Sect. 1.—Retainer: Sub-sect. 4, BE. & F.; sub-sect. 5.) 


himself as agent for the above-named deft. :— 
Held: pltf. could not object to the sufficiency of 
the notice, unless he could prove distinctly that no 
change in deft.’s attorney had been duly made, 
either in the lifetime of pltf.’s original attorney, or 
since his decease.—LORD v. WARDLE (1846), 8 
O. B. 205; 15 L. J. 0. P. 259; 71. T. O. 8. 229; 
136 E. R. 119. 

Annotation :-—Mentd. Newton v. Boodle (1847), 3 C. B. 795. 

469. Necessity for order of court—Solicitor to 

ee in bankruptcy.|—-Where, at a first meet- 
ing, a creditor’s assignee is chosen, who there- 
upon appoints a solr. to act for him, & such solr. 
accordingly acts in the conduct of the proceedings, 
the assignee cannot afterwards displace the solr., 
except by order of the ct., & upon payment of 
costs so incurred up to that period <e DAVISON 
(1865), 13 W. R. 846. 

470. -]—Pltf. is not at liberty to treat a rule 
nisi for a new trial as a nullity, & to sign judgment 
because it has been obtained by a new attorney, 
without an order to change the attorney having 
been previously had.—Doxk d. BLOOMER v. BRAN- 
80M (1838), 1 Will. Woll. & H. 193; 2 Jur. 700. 

71. ——.]—A rule nisi for a new trial, ob- 
tained by a new attorney without an order to 
change the attorney is irregular, & will be dis- 
charged, though a motion for that purpose is not 
made until two terms have elapsed.—DokE d. 
BLOOMER v. BRANSOM (1838), 1 Will. Woll. & H. 
314; 2 Jur. 808. 

472. Omission to file notice of change—Right *o 
recover subsequent costs.|—A party to an action 
changed his solr. before the trial, but by aslip no 
notice of such change was filed under R. S. C., 
Ord. 7, r. 3:—Held: this did not prevent such 
party from recovering from the other side the 
costs incurred after such change.—NorRRIs v. 
BAILEY (1893), 62 L. J. Q. B. 338; 37 Sol. Jo. 
288; 5 R. 313, D.C. 

Annotation :—Refd. Mason v. Grigg, [1909] 2 K. B. 341. 

478. Amounts to termination of retainer.|— 
WEBSTER v. LE Hunt, No. 462, ante. 

474. Whether change conditional on payment 
of costs of first solicitor.]|—An order for changing 
@ solr. in an action is not to be conditional on 
payment of the costs of the original solr., unless 
under exceptional circumstances, as the rule in 
equity before Jud. Act, 1873 (c. 66), did not 
require such payment as a condition precedent to 
the change, & now, in accordance with Jud. Act, 
1873 (c. 66), s. 25 (11), the rule in equity must pre- 
vail.— GRANT v. HOLLAND (1878), 3 C. P. D. 180; 
26 W. R. 7423; sub nom. GRANT v. HOLLAND, Re 
Nocton, 47 L. J. Q. B. 518. 

Annotation :—Mentd. Morton v. Palmer (1882), 9 Q. B. D. 89. 

475. Change after cause set down for trial— 
Duty to inform associate.|—-Where a change of 
solrs. has taken place after a cause has been set 
down for trial, it is the duty of the new solr. to 
inform the associate of the change, in order that 
the name of the solr. responsible for the conduct 
of the cause may appear on the record.—HUNT v. 
FINEBURG (1889), 22 Q. B. D. 259; 58 L. J. Q. B. 
oa 60 L. T. 855; 37 W. R. 314; 5 T. L. R. 188, 





SOLICITORS. 


476. Costs received by first solicitor—Duty to 
iy over proportionate part to new solicitor.|— 
ty an order of the ct. the costs to be incurred by a 

married woman suing by her next friend in a 
future proceeding, were ordered to be paid to A. B., 
her solr, Pending the proceedings, A. B. was 
discharged, & O. D. appointed solr. A. B, received 
the whole costs :—Held: the ct. had jurisdiction, 
on petition, to order A. B. to pay over to O. D. his 
share of such costs.—Re BARNARD, Ex p. BaILey & 
Hore reer: 14 Beav. 18; 18 L. T. 0. 8S. 87; 51 
19 


477. Right of new solicitor to soon 
The solr. of a party, to whom the conduct of a 
cause has been committed by the master, is entitled 
to the use of the papers relating to the cause, 
which are in the possession of the solr. of the party 
from whom the conduct of the cause has been 
taken.— BENNETT v. Baxter (1840), 10 Sim. 417 ; 
9L. J. Ch. 187; 4 Jur. 60; 59 E. R. 676. 


Annotations :—Consd. Re Hawkes, Ackerman v. Lockhart, 
ee! 2 ne 1. Refd. Simmonds v. G. E. Ry. (1868), 3 
pp. . 


478. Subject to lien of former solicitor. |— 
P., solr. for pltf. in a cause, agreed with pltf. not 
to sue him personally for the costs, but to rely 
on the fund sought to be recovered. P. was also 
mtgee. of three-fourths of the fund. P. having 
been arrested & lying in prison, an order was made 
upon a petition presented by pltf., that P. should 
deliver up the papers in the cause to pltf.’s new 
solr., the new solr. giving an undertaking to hold 
them, subject to the lien of P., & the new solr. 
& pitf. undertaking to abide by any order of the 
ct. respecting it.—Scorr v. Frennina (1845), 15 
rage Ch. 88; sub nom. Scott v., FLEMING, 9 Jur. 
1085. : 

479. .|—A client employing a firm 
of solrs. is entitled to the services of all the members 
of the firm, & a dissolution of partnership amounts 
to a discharge of the client. For the purpose of 
completing any business in hand at the time of 
discharging a client, the pees must be given up 
to his new solr., the lien of the former solr. reviving 
on the completion of the business. The former 
solr. is entitled to have a schedule of the documents 
so handed over, & the expense of preparing such 
schedule must fall upon the person eens the 
papers.— RAWLINSON v. Moss (1861), 30 L. J. Ch. 
707; 4]. T. 619; 25 J. P. 661; 7 Jur. N.S. 
1053 ; 9 W. R. 733. 

480. -|— Where the assigned solr. of a 
pauper pltf. delayed to prosecute the suit, the ct. 
appointed new solrs. in his place, & ordered him to 
deliver up to them, subject to his lien for costs upon 
taxation, all the papers in the suit.—HANNAFORD 
v. HANNAFORD (1871), 24 1L. T. 86; 19 W. R. 429. 
. What documents may be retained.}|— 
A solr. is entitled to retain as his own property 
letters addressed to him by his client, & copies in 
his letter book of his own letters to the client, after 
the client, has transferred the business to which 
such letters related to other solrs.—Re WHEAT- 
CROFT (1877), 6 Ch. D. 97; 46 L. J. Ch. 669; 26 
W. R. 69. 

482. ——— Charge by former solicitor for pre- 
paring schedule of documents.]|—-RAWLINSON v. 
Moss, No. 479, ante. 

















4741. Whether change conditional on 
payment of costs of first solicitor.}—The 
ct. will order a party’s solicitor to be 
changed without any condition as to 
paying the solicitor his costs.—MEYERS 
ta (1850), 1 Gr. 439.— 


474 il, ——.]—GHAasske JEMADAR v. 
NASSIRUDDIN MISTRY (1899), I. L. R. 


26 Calc. 769.- -IND. 


474 ili. })— O'DEA v. O'DEA 
(1804), 1 Sch. & Lef. 315,- -IR. 

m. ——— Change to one ner after 
dissolution of partnership. )-—Pitt. hee) 
paid costs of a suit to A., of the firm 
of A. & B., his attorneys. . & B. 
dissolved, B. retaining tho suit. Ap- 


plication to change attorney to A. 
granted, without any condition as to 
payment of costs.—-SLATER v. STOD- 
DARD (1876), 6 P. R. 209.—CAN, 

n. Odtainable as of course on preecipe. | 
—'T'he common order to change the 
solr. is obtainable as of course on preo- 
Sag MYINRE (1864), 1 Ch. Oh, 109. 


Part IV.—SoLicrroR AND CLIENT. 





488. ——.J—A solr. whose retainer is 
withdrawn & who prepares a schedule of the 
documents to be handed over to the new asolr., 
which is accepted by the latter, is entitled to charge 
for prepare the same.—Re MORGAN (R. P.) & Co., 
[1915] 1 Ch. 182; 84 L. J. Ch. 249; 112 L. T. 
239; 59 Sol. Jo. 289. 

Dissolution of solicitor partnership.}] — See 
Nos. 484-487, post. 

Notice to produce served before change—No 
fresh notice required after cnange.]—Sce EVIDENCE, 
Vol. XXII., p. 245, No. 2280, 

Change of solicitor to infant—After attainment of 
majority.|—See InFants, Vol. XXVIII., p. 3807, 
Noa. 1683, 1684. 

c Pane on lien for costs.|—-See Part VIII., Sect. 

» post. 


fF’, Solicitors in Partnership. 


484. Dissolution of solicitor partnership — 
Client discharged.]—-Where a party has employed, 
as his solrs. in a cause, a of two solrs. in 
partnership, the retirement from the business of 
one of such partners, under an arrangement with 
the other, operates as a discharge of the client by 
the solrs., & the client is thereupon entitled to 
require that the papers in the cause necessary for 
its prosecution shall be delivered up to his new 
solr., upon the usual undertaking for saving the 
lien of the discharged solrs. — GRIFFITHS v. 
GRIFFITHS (1843), 2 Hare, 587; 12 L. J. Ch. 
St 1L. T. O. S. 12, 56; 7 Jur. 573; 67 E. R. 


Annotations :—Consd. Ite Faithfull, Re L. B. & S. C. Ry. 
(1868), L. R. 6 Eq. 325; Re Rapid Road Transit Co., 

{1909} 1 Ch. 96. efd. Wilson v. Emmett (1854), 19 

Beav. 233; Rawlinson v. Moss (1861), 25 J. P. 661. 


485. —— .}— Raw iinson v. Moss, No. 
479, ante. 











: .}—A solr. was also a partner 
in a mercantile firm which became bkpt. :—Held : 
the bkpcy. of the mercantile firm operated as a 
discharge of the solr.’s clients so as to entitle them 
to the delivery of their papers upon terms before 
the satisfaction of the lien.—Re Moss (1868), L. R. 
2 Eq. 345; 35 Beav. 526; 35 L. J. Oh. 554; 14 
L. T. 5386; 12 Jur. N.S. 557; 14 W. R. 814; 55 
EK. R. 1000. 

sea vires :—Consd. Ive Rapid Road Transit Co., [1909] 


487. -—— Evidence of cessation of joint re- 
tainer.|- A. & B., attorneys, dissolve partnership. 
A client, with means of knowledge of that fact, con- 
tinues to instruct B.in a matter originally under- 
taken by the firm. B., in an action against him 
by the client, may set off his subsequent bill of 
costs without proof of a fresh individual retainer 
in writing. The dissolution is evidence that the 
joint retainer has ceased.— PERRINS v. HL (1838), 
2 Jur. 858. 

488. ———. Continued employment of one 
partner—-No necessity for fresh retainer.}] — 
PERRINS v. Hit, No. 487, ante. 

, 489. Solicitor partner in mercantile firm-—Dis- 
solution of firm——Discharge of solicitor’s clients. ]— 
Re Moss, No. 486, ante. 
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SUB-SECT. 5.—SOLICITOR ACTING FOR BOTH 
PARTIES. 

490. Whether solicitor entitled to act for both 
parties.) —Attorney committed & removed from the 
roll for being ambidexter.—Magson’s Case (1673), 
Freem. K. B. 74; 89 E. R. 56. 


491, ——-.]—ANnon. (1702), 7 Mod. Rep. 47; 
87 E. R. 1085. 
492. .|—It is extremely undesirable that 





the same solr. should appear for both parties, but 
the fact of another solr. being appointed by 
arrangement is not, per se a ground for assuming 
collusion._—_S——— v. S—— (1863), 1 New Rep. 
384; 8 L. T. 194; sub nom. SANDFORD v. SANDFORD, 
9 Jur. N.S. 398; 11 W. R. 336. 

493. Conflicting interests arising.|—HowE 
v. ROBINSON (1890), T'imea, July 7. 

494 Quo warranto proceedings.|——If the 
relator of a quo warranio information & deft. 
employ the same attorney, the ct. will make a 
rule absolute to change the attorney for the 

rosecution, although there be no collusion between 
he parties, & the attorney intended to proceed 
bond fide to obtain the judgment of the ct.—R. v. 
ALDERSON (1839), 11 Ad. & El. 3; 3 Per. & Dav. 
2; 113 E.R. 312. 

495. Sale of land.|—If a solr., who is 
employed by a vendor to scll his estate, act also 
for the purchaser, he is to be considered his solr. 
in the transaction, though generally he employs 
another.— YOUNG v. WHITE (1844), 7 Beav. 506 ; 
13 L. J. Ch. 418; 3 L. T. O. S. 339; 8 Jur. 654 ; 
49 KE. R. 1162. 

Annotation :—Mentd. Wrout v. Dawos (1858), 25 Beav. 369. 

496. .|—H. & B. were clients of the 
same solr. M., to whom B. gave an authority in 
writing to sell certain property. Acting on this 
authority M, entered into an agreement with H. to 
sell the property to him:—Held: this was a 
transaction in which there was a necessity for the 
utmost openness of dealing & the ct. not being 
satisfied that this existed in the case before it, 
refused specific performance of the agreement 
entered into. HEssk v. BRIANT (1856), 6 De G. M. 
& G. 623; 28 L. T. O. S. 297; 5 W. R. 108; 43 
E. R. 1875, L. C. 

497. -——- Bankruptcy proceedings.|—I find one 
solr. appearing here for the assignee & bkpt. & 
the object of the assignee throughout the argu- 
ment has been as much the protection of bkpt. 
as it has been the vindication of himself. These 
are not proceedings which ought to be encouraged 
(LORD WESTBURY, C.). — Re RaAwuinas, He p. 
RAWLINGS (1863), 9 L. T. 275; 9 Jur. N.S. 1183 ; 
12 W. R. 3, L. C. 

498. Lunacy proceedings.] —- He WILSON 
(1877), 21 Sol. Jo. 770, L. JJ. 

-——- Representation of infants—Where conflict- 
ing interests.|—See InFaNnTS, Vol. XXVIII., p. 
331, No. 1997. 

499. Solicitor acting for both parties—-Whether 
collusion presumed.|—S——— _v. S——., No. 492, 
ante. 

500. ——— Solicitor member of firm interested 
in transaction.|—-TaYyLor & Co. v. Way (1904), 49 
Sol, Jo. 185, C. A. 




















the same the same solr. is employed fg ats for 


4931. Whether solicitor entitled to act solicitor, at least up to the trial— both mtgor. & mtgee., there posed 
for both parties—Conflicting interests MITCHELL v. MARTIN & ROSE aE on the parties concerned in such 
arising.}—An attorney is not justified {1923} 1D. L. R. 260; [1925] 1 transactions the onus of proving, & 
in ac professionally for several . W. BR. 500.—CAN, upon the ct. which has to in te 

arties, where their interests clash.— 407 1 Bankrupte ai them the duty of ascertaining with 

zp. PHILIP (1887), 26 N. B. R. 178. . ——— Bankruptcy proceedings.) closer scrutiny that the transaction 
tereats of two or more defts. to the 0. Solicitor acting for both parties—  Qther.—-CRaMPToN vp. WALKER ' 
Dasa of gecel OF bond 31 L. R. Ir. 437.—IR. 


one action, though diverse, are not 


Jides.}\—When 
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Sect. 1.—Retainer: Sub-sects. 5, 6 & 7, A., B., C., 
D., E., F., G. & H.)} 

501. ——— Solicitor trustee—Duty to disclose all 
material matters.|—Pltf. contracted to purchase 
from H. & O. who were trustees, a portion of 
their trust propery: H. was a solr. & C. was 
his managing clerk. Throughout the transaction 
H. acted, through ©., as solr. both for vendors & 
purchasers ©. failed to disclose to pltf. certain 
valuations previously obtained showing that the 


property was not worth the price which pltf, 
agreed ay. Pltf. knew that the vendors were 
trustees. In the course of the negotiations pltf. 


offered & C. accepted a bribe. In an action by 
pltf. for rescission of the contract deft. counter- 
claimed for specific performance :—Held: H., as 
pltf.’s solr. was bound to disclose to him all 
material facts relating to the matter & he was not 
relieved of that obligation by the fact that he 
owed a conflicting duty to his cestuis que trust. 
at Oa claim for specific performance the contract, 
which might have been repudiated on the ground 
of the bribe, was affirmed, & pltf. was not deprived 
of his equitable right to rescission on the inde- 
pendent ground of the non-disclosure by his solr. 
of material facts.—-Moopy v. Cox & Hart, [1917] 
2 Ch. 71; 86 L. J. Ch. 424; 116 L. T. 740; 61 
Sol. Jo. 398, C. A. 

.|—See FRAUDULENT & VOIDABLE CON- 
VEYANCES, Vol. XXV., p. 272, Nos. 961-964. 

—— Preparation of bill of sale—Retention of sum 
in payment of costs—Effect on statement of con- 
sideration.]——See Bruits oF SALE, Vol. VIL., p. 48, 
No. 248. 

502. What amounts to acting for both parties-— 
One solicitor acting in transaction—Effect on 
notice.|—(1) The circumstance of only one solr. 
acting in a transaction does not constitute him the 
solr. of both parties, so as to affect one with notice 
of facts known to the other.—PERRY v. HoLu 
(1860), 2 De G. F. & J. 38; 29 L. J. Ch. 677; 2 
L. T. 585; 6 Jur. N.S. 661; 8 W. R. 570; 45 
BH. R. 536, L. C. 


Annotations :—~Reld. Wall v. Cockerell (1860), 3 De G. F. 
& J. 737; Lewis v. Ramsdale (1886), 55 L. T. 179; 
Dixon v. Winch (1900), 69 L. J. Ch. 465. Mentd. Parish v. 
Poole (1884), 53 L. T. 35. 





SuB-secT. 6.- -REMUNERATION. 
See Part V., post. 


SuB-sEcT. 7.—PARTICULAR RETAINERS, 
A. Agents. 
508. Authority to retain—General authority to 
act during absence of principal.|—-Where a person 
on leaving this country has authorised another, 


SOLICITORS, 


in his absence, the latter has authority to instruct 
a solr. to appear on behalf of the former to show 
cause against an adjudication of bkpcy. 
him.— Re FRAMPTON, Ex p. Frampton (1859), 1 
De G. F. & J. 263; 28 L. J. Boy. 21; 331. T. 0.8. 
$41; 5 Jur. N. S. 970; 7 W. R. 690; 465 H.R. 
359, L. JJ. 
Annoigtion g, at. Re Wallace, Ex p. Wallace (1884), 14 
504. Liability of agent retaining.|—If one man 
retain an attorney for another & promise to pay 
him, indebitatus assumpsit lies against the person 
retaining on this express promise.—AMBROSE 0. 
Rowe (1684), 2 Show. 421; Skin. 217; 89 HE. R. 
1018 


505. .|—When one man employs another 
to do work for a third party, for whose bencfit 
it is known the work is to be, & such third party 
gives instructions about it; there is not even 

rimé facie an implied contract in the first employer 
6 pay ; but the question is whether, on the whole, 
he led the person employed to understand that he, 
& not the third party, was to pay for the work.— 
CHIDLEY v. NORRIS (1862),"8 F. & F. 228. 

506. Liability of principal.|——-May v. SHERWIN 
(1883), 27 Sol. Jo. 278, C. A. 





B. Bankruptcy Proceedings. 

507. Appointment of solicitor — Necessity for 
authority.|—In practice both in bkpcy. & in the 
winding-up of cos. there is a tendency to talk of 
solrs. as being “ solrs. to the trustees ’’ or ‘‘ solrs. 
to the liquidators’”’ but really there is no such 
office. In such cases there should be an authority 
to employ a solr. (VAUGHAM WILLIAMS, J.).—Ie 
LONDON METALLURGICAL Co., [1897] 2 Ch. 262 ; 
66 L. J. Ch. 635; 76 L. T. 829; 45 W. R. 601; 
13 T. L. R. 384; 4 Mans. 172. 

——- --— Authority of Board of Trade.]—See 
BANKkupTcyY, Vol. IV., p. 229, No. 2146. 

——-— ——— Consent of committee of inspection.]— 
See Bankruptcy, Vol. IV., pp. 242, 243, Nos. 
2297-2299. 

——— Powers of official receiver.|—See BANK- 
RuptTcy, Vol. IV., p. 198, Nos. 1827, 1828. 

What amounts to retainer.|—-See BANKRUPTCY, 
Vol. IV., pp. 230, 231, No. 2161. 

Sale of bankrupt’s property—Independent solici- 
tor must manage sale.]|—See BANKRUPTCY, Vol. 
IV., p. 228, Nos. 2092-2004. 


C. Companies. 
See Companies, Vol. IX., pp. 547-553, Nos. 
3613-3655. 
Retainer by liquidator.]|—See Companiss, Vol. 
X., pp. 879, 880, Nos. 5971-5981. 


D. Corporations. 
508. Necessity for seal.|—If a person were to 


say that he was appointed solr. to a corpn. & were 


either in writing or verbally, to act for him generally to bring an action against them for employing 


PART IV. SECT. 1, SUB-SECT. 7.—A. 


p. Agent to retain solicitor in another 
juriadiction.}—Whero a solr, ia retained 
with respect to work in another 
jurisdiction & the solr. is not entitled 
undor the law thereof to act in the 


the n 


finding the outside solr. & oe 

setae A instructions, & be 
continuing the relationship of client 
with the home solr. merely with respect 
to the transmitting 
such co-operation as 
for the home golr. to give the other 


Held: one of such creditors, who 
repudiated the act of such solr., waa 
bound by the solr.’s pr 

the solr. was not only authorised to 
act for such creditors in the proceed- 
ings in the master’s office, but also 
in gb ge arising out of or con- 
neo with these, 


of instructions & 
it is necessary 


matter but has to employ a4 solr. solr.—Re Eaarntrson v. GARLAND, such, for instance, 
ractising in that jurisdiction, & there BaGsHaAWw_v. CANADIAN NORTHERN as @& motion in chambers on their 
no express agreement between the PrariRig LaNnps Co., Lrp., [1926] 2 behalf.—te MoCoNnNELL (1871), 3 Ch. 
ent & home solr. or between the W. W. R. 37; é 66; Ch, 423.—OCAN. 


cli 

latter & the outside solr. as to the re- 
lationship between the client & the 
outside solr. & no established custom 
or special circumstances weve the 
relationship, it wili be held that the 
cHent has merely appointed his home 
solr, his agent for the purpose of 


: [1926] 3D. L R. 466; 
35 Man. L. BR. 521.—OAN. 


PART IV. SECT. 1, SUB-SECT. 7.—B. 
- Appointment of aolicitor—How far 
creditors bound, }-—~ ha 
been appointed by the master to repre- 
sent certain creditors aw a class :— 


here a solr, 


PART IV. SECT. 1, SUB-SECT. 7.—D. 


508 i. Necessity for seal.}—BARRI®B 
Coren. v. WEAYMOUTH (1892), 15 
P. RB. 95.—CAN, 


~] — Barnis Pvcsrioe 


Part IV.—Soiicrron AND CLIENT. 


someone else, I suppose he would have to show his 
appointment under seal. But if he had con- 
ducted a suit for them as their attorney & brought 
an action for hia costs, would it be necessary to 
prove an appointment under seal? (Brert, L.J.). 
~~NEWINGTON LocaL Boarp v. ELDRIDGE (1879), 
12 Ch. D, 349, OC. A. 

——.]—See Corporations, Vol. XIII., pp. 364, 
383, 384, 387, 388, 390, Nos. 983, 984, 1116-1122, 
1145, 1146, 1165. 

509. ——— Presumption that appointment made 
under seal.|—The declaration, which was in the 
form given by the act [incorporating the co.], 
stated that pltfs. appeared by G. S., their attorney ; 
deft. having pleaded over :—Held: that the ap- 
polstment of the attorney might be presumed to 

under seal._—_THAMES HAVEN Dock & Ry. Co. v. 
HALL (1843), 5 Man. & G. 274; 3 Ry. & Can. Cas. 
441; 6 Scott, N. R. 842; 134 B. R. 568; sub nom. 
THAMES HAVEN Dock Co. v. HALL, THAMES 
HAVEN Dock Oo. v. Pricr, 7 Jur. 238. 

Annee j Rel. Kinnell v. Harding, Wace, [1918] 1 


-——— Submission to arbitration.|—-See Corrona- 
Tions, Vol. XIITI., p. 412, No. 1318. 

510. Appointment as sole attorney — Effect on 
partner of attorney—Administration of oaths.|— 
A. was appointed sole attorney for a corpn. by 
power of attorney, & he carried on general business 
as an attorney in partnership with B. An affidavit 
on behalf of the corpn. was sworn before B. :— 
Held: the relation of attorney & client did not 
subsist between B. & the corpn. so as to invalidate 
the affidavit.—TuRNER v. BATES (1844), 2 L. T. 
O. S. 386. 

Evidence of retainer—Inspection of corporation 
books by solicitor burgess.]——See CORPORATIONS, 
Vol, XIII, p. 303, No. 343. 

Liability of individual members—Church warden.] 
<a Law, Vol. XIX., p. 292, 

oO. .) 


EY. Infanis. 


Capacity to appoint attorney.|—-See INFANTS, 
Vol. XXVIII, pp. 143-145, 170, Nos. 40-42, 58, 
286, 287. 


F. Joint Retainers. 


511. Employment must be for joint benefit.]— 
In an action on an attorney’s bill against two defts., 
it is not sufficient to prove a joint employment, & 
a joint promise to pay, after the delivery of the 
bill, but it must be shown that the business was 
done for the joint benefit. HELLINGS v. GREGORY 
(1825), 1 C. & P. 627; 171 BH. R. 1344, N. P.; sub- 
sequent proceedings, 10 Moore, C. P. 337. 

512. umption of joint retainer—Action by 
& against several persons—-One attorney em- 
ployed.|—Where an action is brought by or 
against several persons who employ one attorney 
prima facie he is jointly employed by them.— 
STARVING v. Cousins (1835), 1 Gale, 159. 

513. Action on joint retainer——-Retainer in fact 
separate—Judgment by default against one defen- 
dant—Amendment of record.|—In an action upon 
a joint retainer, one of defts. having suffered 
ju ent by default, it appeared that the retainer 
was separate :—Held: the judge might amend the 
record by striking out the name of deft. who had 
suffered judgment by default.—GREAVES v, HUM- 
FRIES (1855), 4 H. & B. 851; 3 C. L. R. 971; 24 


Sono0o0L Boarp ». BARRIER CORPN. 
(1899), 19 P, R. 88.—CAN. 

608 iii. ——.)}—Ramrson Coren, & 
Unsworth v. Wricut (1904), 14 


Man, L. R. 636.—CAN. 
yp, Ttetainer as commissioner of 
ivil servant.J}—TUCKER 


on conduct of ci 
vo. 1. (1903), 82 8. C. R. 722.—CAN, 


L. J. Q. B. 190; 25 L. T. O. 8. 52; 1 Jur, N. 8. 
473; 3 W.R, 871; 119 E.R. 316. 
Annotations :-—Refd. Johnson v. Goslett (1856), 18 C. B. 
728 ; Holden v. Ballantine (1860), 2 L. T. 149. 
514, Solicitors abandoning retainer as to one 
ty—Right to continue to act for others.}]-—Re 
LINT, COPPOCK v. VAUGHAN, [1885] W. N. 163. 
Liability of parties to Joint retainer for costs.|— 
See Part VI., Sect. 5, sub-sect. 1, D. (a) Sa geet 
Retainer by partners.]——See Sub-sect. 8, J., post. 





G. Lunatics. 


Capacity to appoint attorney—Inguiry as to 
capacity.}—See Lunatics, Vol. XXXIII., p. 236, 
Nos. 1524, 1525. 

Liability of solicitor for costs.|—See LUNATICS, 
Vol. XXXITI., pp. 245, 246, Nos. 1663, 1664. 

Whether same solicitor may act for lunatic & 
asylum authorities.|—-See No. 498, ante. 


H. Married Women, 


515. Retainer in respect of part of separate 
estate—Retainer operating in respect of all separate 
estate.|—Real property belonging to a female was 
upon her marriage conveyed to such uses as she 
should by- deed or will, notwithstanding coverture, 
appoint: & subject thereto, to the separate usc 
of herself during the joint lives of herself & hus- 
band: remainder to the use of herself for life: 
remainder over. She employed a solr., during her 
husband’s life, first to mortgage the lands, & 
then to sell the equity of redemption. The sale 
was not completed during his life, although the 
mtge. was :—Held: the solr. was entitled to be 
paid his costs out of the purchase-money, which 
according to the contract, was to come to her 
separate use, when the same was paid after her 
husband’s decease, although she could then have 
no separate estate. 

A retainer implies a promise to pay all costs 
rightly & properly incurred upon the retainer. 

A retainer by a married woman to a solr. to 
act in respect to one portion of her separate estate 
operates as a charge upon all property settled to 
her separate use, & is not confined to the parti- 
cular property upon which the solr. is called upon 
to act.—BOoOLDEN v. NicHOLAY (1857), 3 Jur. N.S. 
884. 

516. Liability of separate estate for costs.] — 
BoupEn v. NicHo.ay, No. 515, ante. 

517. ——--.]—A., a married woman entitled to 
separate estate, & her husband, verbally retained 
a firm of solrs. consisting of R. & P. to act for A. 
& her trustee in litigation concerning A.’s separate 
estate. The husband of A. was at the time, & 
was known to HR. & P. to be, an undischarged bkpt. 
k. & P. required & obtained a written retainer 
from A.’s trustee, who had not previously been 
a client of theirs. Pending the litigation R. 
retired from the firm P. took G. into partnership, 
& P. & G. continued the business, under the name 
of R., P., & G. The new firm delivered a bill of 
costs for the whole litigation, signed R., P., & 
G., & brought an action to obtain payment out 
of the separate estate of A.:—Held: A. must be 
taken to have retained R. & P. on behalf of her 
separate estate, & made it liable for costs, & the 
bill of costs was sufficiently ed under Solicitors 
Act, 1843 (c. 73), 5. 36, as well for the work done 
by R. & P. as for that done by P. & G. the new 
firm being entitled to such costs as assignees of the 


PART IV. SECT. 1, SUB-SECT. 7.—H. 
t. Liability of husband.|]-~BEOK v. 
LANG (1914), 26 0. W. ; 


inquiry 320 
O. W.N. 253°; 16 D. L, 2. 878.—CAN. 
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Sect. 1.—Retainer: Sub-sect. ts H,, J., K. & Lez 
eub-sect. 8. Sect. 2: Sub-sects. 1 & 2, A. (a).] 


old.—-PENLEY v. ANSTRUTHER (1883), 52 L. J. Ch. 
Je v. M‘Cutchan 


deus ok a 1884), 12 Q. B. D 
nr on e e ,’ e e ° 
518 3 ne eet Wenver (1924), 40 T. a Ht eb3.- 
Removal of restraint on anticipation.|— 

See HUSBAND & WIFE, Vol. XXVII., pp. 128-132. 

Authority to pledge husband’s credit for costs. ]— 
See HuSBAND & WIFE, Vol. XXVII., pp. 206-209, 
Nos. 1787-1819. 

Costs generally.|—-See Part 6, post. 





J. Partnerships. 
Liability of firm for acts of partner—Authority 
to retain solicitor..—See PARTNERSHIP, Vol. 
XXXVI., pp. 365, 366, Nos. 428-430. 


K. Trustees. 
See Trusts & TRUSTEES. 


L. Other Cases. 

518. Retainer by assignee of debt — Authority 
to commence proceedings in name of assignor.]— 
An assignee of a debt has a right to use the 
assignor’s name in suing for it, & it is a sufficient 
authority for the attorney if he is instructed by 
the former to commence proceedings.—PICKFORD 
v. EWINGTON (1835), 4 Dowl. 453. 

519. Unincorporated bodies—Volunteer corps— 
Liability of individual members.|—-JonzEs v. Horr 
(1880), 3 T. L. R. 247, n., C. A. 

Annotations :—Refd. Overton v. Hewett (1886), 3 T. L. R. 

246; Samuel v. Whetherley (1907), 98 L. T. 169. 
Churchwardens—Estoppel.]——See EsToppP£., 
Vol. XXI., p. 396, No. 1577. 

520. Retainer by highway authority—Diverting 
highway at instance of private persons—Recovery 
of solicitor’s costs.|—The expenses authorised to 
be charged by Highways Act, 1835 (c. 50), s. 84, 
only apply to the purposes mentioned in that 
sect., & no expenses incurred for other than those 
purposes are recoverable as penalties under that 
Act. The employment of a solr. is not such an 
authorised expense, nor does Public Health Act, 
1875 (c. 55), ss. 144 & 189, authorise the employ- 
ment of a solr. in the discharge of ministerial acts 
by officers of a highway board.—UnitTeEp LAND 
Co. v. TorreENHAM LocAL Boarp (1884), 138 
Q. B. D. 640; 53 L. J. M. C. 186; 61 L. T. 364; 
48 J. P. 726; 32 W. R. 798. 

Solicitor rendering services to estate—Before 
administration taken out—Retainer by relative of 
deceased.]|—See EXEcuToRS, Vol. XXIV., p. 614, 
No. 6445. 





SuB-SECT. 8.—OWNERSHIP OF DOCUMENTS. 

521. Ownership in client—Solicitors in partner- 
ship—Bankruptcy of one partner—-Assignees not 
compeliable to give up papers without consent of 
clients.|—One of two solrs., who were partners, 
became bkpt.; the assignees excluded the other 
from interfering with the affairs of the partnership ; 
the ct. nevertheless, refused to order the assignees 
to deliver to him the papers belonging to the 
clients of the firm.—Davipson v. NAPIER (1827), 
1 Sim. 297; 57 BE. R. 588. 


PART IV. SECT. 2, SUB-SECT. 1. 


a. How far solicitor subject to control 
of cltent.}—A client is not to be re- 
garded as having a right to govern the 
conduct of his attorney, as to the 
degree of liberality he shall observe 


GILLESPIE v. 
U. Cc. 


R. 541.—OAN 


in his practice—SHaw v. NICKERS 


b. Whether elient protected b 
against negligence of irs ahs 
ae (1871), 3 Ch. 


SoLicirors. 


—— Right to order for delivery up.]—See 
Part X., Sect. 2, sub-sect. 4, post. 

——— Whether solicitor compellable to aes 
documents.]|—See Discovery, Vol. XVIII., p. 
108, Nos. 585-588; EvipENcE, Vol. XXII., pp. 
480, 481, Nos. 4448-4464. 

522. Ownership in solicitor — Letters sent to 
solicitor by olient.] —Re WHEATCROFT, No. 481, ante. 

523, ——— ——— Injunction to restrain publica- 
tion by third party.]—It is no answer to an action 
brought for an injunction to restrain publication 
of copies of privileged documents to say that the 
copies, although improperly obtained, will be 
wanted in pending proceedings to prove the con- 
tents of the original documents, which, owing to 
the privilege, cannot be produced. 

P, was a bkpt. & his discharge was opposed by, 
amongst others, pltf, P. obtained by a trick 
letters which had been written by pltf. to his solr. 
& were therefore privileged. P. had these letters 
copied & proposed to use them in the bkpcy. 
proceedings as secondary evidence of the contents 
of the letters which, owing to privilege, he could 
not produce. Pltf. brought an action for an in- 
junction to restrain P. from disclosing the letters 
or the copies, & the judge made an order restraining 
him from doing so except in the bkpcy. proceed- 
ings :—-Held: the fact that the copies, although 
improperly obtained, might be admissible as 
secondary evidence in the bkpcy. proceedings, was 
no answer to the action, & pltf. was entitled to 
an absolute injunction without any exception.— 
ASHBURTON (LORD) v. PAPE, [1913] 2 Ch. 469; 82 
L. J. Ch. 527; 109 L. T. 381; 29 T. L. R. 623; 
57 Sol. Jo. 644, C. A. 

524. Copies of letters sent to client.) — 
Re WHEATCROFT, No. 481, anie. 

Letter sent on behalf of cHent—-Whether 
property amounting to copyright in solicitor.|—See 
CopynriGuT, Vol. XIII., p. 201, No. 368. 











Sect. 2.—AUTHORITY OF SOLICITOR TO 
BIND CLIENT. 
Sus-sEcT. 1.—IN GENERAL. 

Retainer of solicitor.|—See Sect. 1, ante. 

525. Presumption of authority.]|—The course of 
this ct. is, where an attorney takes upon him to 
appear, the ct. looks no farther, but proceeds as if 
the attorney had sufficient authority, & leaves the 
party to his action against him (Hott, C.J.),— 
ANON. (1698), 1 Salk. 86; 91 E. R. 81. 

Annotations :—Apld, Stanhope v. Firmin Geet) 4 Scott, 
39. N.F. Bayley v. Buckland (1847), 1 Exoh. 1. Refd. 
Reynolds v. Howell ey L. R. 8 Q. B. 398; Yonge 
v. Toynbee, [1910} 1 K. B. 215. 

526. -|—Judgment shall not be set aside 
because attorney appeared without warrant, if 
he is sufficient. 

An attorney appeared, & judgment was entered 
against his client, & he had no warrant of attorney ; 
& now the question was, if the ct. could set aside 
the judgment ? 

If the attorney be able & responsible we will 
not set aside the judgment. The reason is, because 
the judgment is regular, & pltf. ought not to suffer, 
for there is no fault in him; but if the attorney be 
not responsible or suspicious, we will set aside the 
judgment; for otherwise deft. has no remedy, 





ON co. Extent of authority.J--NoRQUAY ©. 

NICKERSON (1850), 7 Broaaio (Y. 7.) (1905), 3 W. L, %, 108. 
° court  d. ——.}—A solr, acting for his 
EVLIN client to the knowledge of the other 

. 491.— contracting party is in the same 


position as an agent in a commercial 


Part IV.—Sortcrror anp CLIENT. 


& any one may be undone by that means (per 
pated aopaiiaa (1703), 1 Salk. 88; 91 BH. R. a3. 
Annotations :—. . Stanhope v. Firman & Eavery (1836), 
2 Hodg. 253, » Reynol * . RR 
8 @ 3308; Bayley v. Buckland (887) 1 ixoh'1 i 
: -|—Where a party has been improperly 
made a co-deft. in a cause, & the defence hae eon 
conducted in his name without his authority or 
knowledge, the ct. will relieve him from execution, 
where it appears, from the circumstances of the 
attorney, that he could have no remedy over 
a a him.—-STANHOPE v. FIRMIN (1836), 3 
Bing. N. C. 301; 4 Scott, 39; 2 Hodg. 253; 6 
L. J.C. P.12; 182 BE. R. 426; sub nom. STANHOPE 
v. EAVERY, 5 Dowl. 357; subsequent proceedings 
(1887), 6 L. J. C. P. 175. 
Annotations :—Retd. Hambidge v. De La Cruet & Francois 
Ont) 10 Jur. 1096; Reynolds v. Howell (1873), L. R. 
Q. B. 398; Younge v. Toynbee, {1910} 1 K. B. 215. 

528. Uncertificated solicitor.) —SparLina  v. 
BRERETON, No. 204, ante. 

529. Authority to render client liable for 
barrister’s fees.|—A solr. has no implied authority 
to pledge his client’s credit to his counsel by an 
express promise to pay his fees, whether they 
relate to litigation or not, so as to enable the 
counsel to sue the client for them.—Mostyn v. 
Mostyn (1870), 5 Ch. App. 457; sub nom. Mostyn 
v. Mostyn, Hx p. Barry, 39 L. J. Ch. 780; 22 
L. T. 461; 18 W. R. 657, ©. A. 

530. -]—The rules of etiquette as between 
members of the legal profession have no effect 
beyond their relations inter se, & do not in any 
way affect the legal relations between solr. & 
client. If such rules are enforceable, it is only 
because the members of the profession choose to 
govern their conduct by reference to them. A solr. 
cannot therefore brief a counsel whom his client 
has instructed him not to brief, & charge the client 
with the fees & other expenses incurred in deliver- 
ing the brief, merely because the counsel is entitled 
to a brief under the rules of professional etiquette. 
The solr.’s proper course in such circumstances is 
either to explain the rule to the client & say that 
he must state the facts to any other counsel whom 
he briefs, & that such counsel may probably return 
the brief, or to say that he is himself so clearly 
governed by the rules & etiquette of the profession 
that if he is not allowed to brief the counsel in 
question he must throw up his retainer.—Re 
Harrisson, [1908] 1 Ch. 282; 77 L. J. Ch. 143; 97 
L. T. 902; 24 T. L. R. 1183; 52 Sol. Jo. 79. 

Admissions by solicitor.|—-See Acrmncy, Vol. I., 
p. 608, Nos. 2368-2372. 

Liability for wrongful seizure.|—See ExEcu- 
TION, Vol. XXI., pp. 548-549, Nos. 1234-1242. 








SUB-8ECT. 2.—CONTENTIOUS BUSINESS. 
A. Necessity for Special Authority. 
(a) To Commence Proceedings. 
531. General rule.] — Order to dismiss a bill, 
with costs to be paid by pltf.’s solr., the bill having 


transaction ; he speaks for his client, 
binds his client, but not himself.— 
SHaw, SALTER & PLOMMER v. PHIPPS 
aa (1926), 37 B. C. R. 184.— 


not limited to 





8. ——~. + WILLIAMSON t, MORIARTY 
(1871), 19 W. R. 818.—IR. 
4 s 


. Admiasions of tlems in account. }— 
MOoBEAN v. McBgan (1886), 11 P. R. 
429.—OAN. 


not 


12 Vict. c. 40, 8. 15, roquiring attorneys 
to have written authority to sue 
summary actions.— 
JAMES v. MCLEAN (1855), 3 All. 164, 
—CAN. 


g. Where implied sanction by 
conduct.]— Where parties moved to 
have their names atruck out of the 
record on the ground that the 
been used by the solicitor 


roduce any 
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been filed without special authority from pltf, 
A solr. may, in the exercise of the general authority 
given him by his client, defend a suit, but cannot 
institute one without a special authority for the 
Pare ent v. CASTLE (1817), 3 Mer. 12 ; 
36 H.R. 6. 


Annotation :—Refd. Norton v. Cooper, Re Manby, Lx p. 
Bittleston (1856), 3 Sm, & G. 375. 
Mountz (1846), 7 


532. -] — Parsons vv, 
L. T. O. S. 3. 

_ 5383. Whether writing necessary.] — Though it 
is not absolutely necessary, yet in correct practice, 
an attorney ought, before he commences an action, 
to take a written direction from his client for so 
doing.—OwEN v. ORD (1828), 3 CO. & P. 849; 
172 BH. R. 451, N. P. 

534, .|\—A solr. ought to have a special 
authority from his client for instituting a suit, but 
such authority need not be in writing.-LORD v. 
KELLETT (1833), 2 My. & K.1; 39 EB. R. 845. 

535. ———.]—Motion to take bill off the file, 
as filed without authority. There being assertion 
against assertion, the solr. must abide by the 
consequences of having omitted to take a written 
authority.—MARTINDALE v. LAWSON (1838), Coop. 
Pr. Cas. 83; 47 E. R. 411. 

5386. —-—.] — No solr. ought to commence a 
suit without being armed with an express retainer 
in writing (LANGDALE, M.R.).—Rowr v. WarbD 
(1844), 4 L. T. O. S. 191. 

537. —-— Imminent risk to client’s interest.]|— 
The general rule is that a solr. should have a 
written authority before instituting an action, & 
the contrary course is only excusable in cases of 
imminent danger & risk to the interests of the 
party ; but even then the sanction of the party 
should be obtained at the earliest possible moment, 
or the action dropped.—TREVANION v, TREVANION 
(1844), 1 New Pract. Cas. 82; 4 L.T. 0.8. 211. 

588. Sufficiency of authority.}—-A_ solr. re- 
ceived authority in 1831 to file a bill in an 
administration suit on behalf of a woman then 
unmarried. In 1836 he informed her that she & 
her husband would be co-plitfs. to a bill in the same 
suit. In 1849 he wrote to her as a widow, for 
information, to which she replied, hoping that there 
might be an immediate distribution. The solr. 
afterwards filed bills of supplement & reviver in 
the suit, making her a co-pltf.:—Held: he had 
sufficient authority.—BEWLEY v. SEYMOUR (1850), 
14 Jur. 213. 








5389. ——.]—Swan v. MELLEN (1892), 36 Sol. 
Jo. 668. 
540. ——— Direction to recover estate — Eject- 


ment proceedings commenced & discontinued.|— 
A. delivered papers to B., an attorney, telling him, 
‘‘that she was entitled to an estate, & that she 
would pay him if she recovered it.’’ B. took the 
papers, saying, ‘“‘ that he would do what he could 
for her,’? &, without further communication, 
commenced an action of ejectment, which he after- 
wards abandoned under the conviction that <A. 
had no title:—Held: B. acted without due 


aware of the use of their names & had 
allowed a long space of time to elapse 
without ta rae steps.—McNALLy 
ev. KNox (1861 , § . T. 186.—IR. 

h. Sufficiency of authority— Retainer 
to protect aasets on insolvency of com- 
pany’s debtorse—Authority to originate 
proceedings in bankruptcy.]—Re PrRo- 


had VINOIAL & SUBURBAN Bank, LTD. 

thout (1878), 5 V. L. R. 149.—AUS. 
their authority, & the solicitor could k. ——— Onus of adie SNe Wah a 
written authority solr.’s right to isaue a writ in the name 


PART IV. a 2, SUB-SECT. 2. 


« (B&). 


583 1. Whether writing necessary. 


em, the ct. refused the motion, 
the facts & doouments in the case 
showing that the parties had been 


of a co. is questioned, the onus is on 
the said solr. to show his authority. 
—STANDARD CONSTRUCTION Co, vt. 
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Sect. ara ae aly of solicitor to bind client: Sub- 
2, A. (a), (0) & (c).] 

sna both in commencing & discontinuing 

the ejectment, & was not entitled to recover the 

costs thus incurred.—TABRAM v. HORN (1827), 

1 Man. & Ry. K. B. 228; 6L. J. O. S. K. B. 24. 

Annotation :—Distd. Fray v. Voules (1859), 33 L. T. O. 8. 


541. ——— Retainer to proceed against dilatory 
executors—Insufficient account obtained in probate 
action— Subsequent bill for account.]—-A solr. 
obtained a retainer to proceed against exors. 
who had, after a long lapse of time, neglected to 
prove the will, & had rendered no account, to 
compel probate of the will, & to take such other 
. proceedings for obtaining an account as might be 
necessary. He instituted a suit to compel probate, 
& obtained in it an account which was insufficient. 
He took then no other steps for three years, & 
then, without further consulting the client, filed 
a bill for an account; he had no other authority 
than that retainer, & the client denied any parol 
authority to file a bill:—Held: the retainer did 
no justify the solr., & the bill was dismissed with 


costs, to be paid by the solr.—ATKINSON vw. 
ABBOTT (1855), 3 Drew. 251; 25 L. T. O. S. 314; 
61 BE. R. 899. 


Annotation :—Consd. Wray v. Kemp (1884), 26 Ch. D. 169. 

542. Authority to country solicitor to act 
in administration of estate—Issue of writ by 
London agents.|—A retainer to a country solr. 
does not justify an action in which his London 
agents are the solrs. on the record. 

A., an illiterate woman, being desirous of know- 
ing whether there was any balance coming to her, 
as administratrix of C., her deceased husband, out 
of the proceeds of a sale by the mtgee. of property 
mortgaged by C., gave to B., a country solr., 
who had recovered judgment in an action against 
her, as administratrix, for a debt due to him from 
her deceased husband, this written retainer: 
‘‘ I hereby authorise you to act as my solr. in the 
administration of my late husband’s estate, & 
authorise you to investigate the accounts of the 
maitgee., & take such steps as you may think 
proper in the matter on my behalf.” A writ was 
subsequently issued by a London firm of solrs. 
in the names of A. & B., as pltfs., claiming an 
account of the proceeds of sale of the mtged. 
aap & payment of the balance, the claim 

being ‘‘ as legal representative of C.,’’ by 

B ‘‘ as a creditor of C. who had obtained judgment 
nr A., & had obtained execution by the 
ppointment of a receiver of the balance due from 

F Upon motion by A. that her name might be 
suk out of the writ, as having been issued with- 
out her knowledge & without any authority on 
her part :—Held: the retainer was not sufficient 
to justify the issue of the writ; but whether 
sufficient or not it was a retainer to B., & did not 
authorise the London firm to issue the writ in the 
name of A. as her solrs.— WRAY v. KEMP (1884), 
26 Ch. D. 169; 53 L. J. Ch. 1020; 50 L. T. 552 ; 
32 W. R. 334. 


Annotations :—-Apld. Re Scholes (1886), 34 W. R. 
Refd. Re Becket, Purnell v, Paine, [1918} 2 Ch. 72. 


543. ——— Retainer to protect assets of trust— 
Authority to take proceedings for dissolution.]— 





515. 


CRABB ree 30 peog L. R. 151; 7 
~e Ww. MACHINERY 


edkoaa of solicitor oe N, Z. L. R. 67.— 
a to “* sue d’ recover m. Right o 
hether authorised to petition for aad: diction of au 
ing-up of another company.}—An attor- 
ney of a company who has power to 
‘ gne & recover ’’ moneys is sufficiently 
anthorised to petition for the winding- 





ple ; name; & 


of another company. 
Co. nos 1) Re Seay at) 


endant to call for pr 

ty.J—A deft. in equity 

Pg m0 p iene to call upon pitf.’s solr. 
oduce his authority for “using 


proper conduct in using such name 


SoLIcIToRs, 


A retainer to solrs. ‘to take such steps as zou 
may be advised against T. & his co-trustees, in 
order to protect the assets of the N. Trust,” is 
a retainer to bring an action that the trust may be 
dissolved & its affairs wound up by the ct.—Re 
NATIONAL OLD AGH PENSIONS TRUST, STEVENS v. 
TAVENER (1912), 57 Sol. Jo. 114. 

544. Application for habeas corpus.]—The re- 
lation of attorney & client on a special retainer 
for a specific purpose, or business not necessarily 
involving or importing a retainer to apply for a 
writ of eas corpus, does not give an authority 
to the attorney to make such an application on 
behalf of his client. 

In the case of an alleged lunatic, his retainer of 
an attorney to prosecute a petition of lunacy does 
not give such an ceose to him ePrize although the 
attorney be denied access to FIrzGERALD, 
Ex p. CHILD (1854), 2 C. R. 1801; sub nom. 
Ex p. CHILD, 15 C. B. 238 ; Ms 30 E. R. 413. 

545. Communication of authority — Necessity 
for express communication by client to solicitor— 
Without intermediate agency.|—-If there be not a 
written retainer, there must unquestionably be 
en authority to institute a suit communicated 

xpressly by the client to the solr. without any 
rmediate agency.—fte GRAY, Ex p. INCOR- 
ayes Law Sociery (1869), 20 L. T. 730. 

546. Judgment recovered under ordinary re- 
tainer—Authority to take proceedings in inter- 
pleader.}——A solr. who has recovered judgment for 
a client under an ordinary retainer has no 
authority, without special instructions, to engage 
in proceedings in interpleader.—JAMEs v. RICKNELL 
(1887), 20 Q. B. D. 164; 57 L. J. Q. B. 113; 58 
L. T. 278; 36 W. R. 280; 4 T. L. R. 169, D.C. 
Annotation :-—Refd. Bagley v. Maple (1911), 27 T. L. R. 284. 


(6) To Defend Proceedings. 

547. General authority sufficient.)—WriGurT v. 
CAsTLE, No. 531, ante. 

548. Sufficiency of authority — Solicitor em- 
ployed to put in bail—Authority to accept delivery 
of declaration.|—If deft. in custody employ an 
attorney merely for the purpose of putting in bail, 
delivery of declaration to that attorney is not 
sufficient.— DENT v. HALLIFAX (1809), 1 Taunt. 
493; 127 EB. R. 926. 

549. Solicitor acting in matters connected 
with trust—Authority to enter appearance on be- 
half of trustees—-In action for account.}|—C. & D. 
were trustees of a will, under which the funds 
became divisible on the death of the tenant for 
life in June, 1890. The greater part of the trust 
funds were distributed during the autumn of 1890. 
ID. died in Dec. 1890, & C. was left sole surviving 
trustee. The trust funds then consisted of £3,000 
invested on mtge. & a small amount of railway 
shares. The firm of B. & G., of which G. was the 
sole surviving member, had ‘always acted for the 
rustees. Notice had been given to pay off the 
mtge., & C., repeatedly wrote to G., who also acted 
for the mtgor., asking when the mtge. money 
would be paid. G. answered with plausible 
pasa that the mtgor. was selling other property 

ay off the mtge., & delays had arisen in com- 
we ion. On Oct. 23, 1891, some of the bene- 
ciaries under the will, who had been constantly 





is positively alleged verified .— 
ene LM v, EEL Dew (1680), 4 Gr. 204. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (b). 


n. shes biped.’ of authority—To enter 
cularly where no re ance for fy By }—A solr. must be 
taken, in the absence of proof to the 


Part IV.—Soxricrrorn anp CLIENT. 


applying to G. aa O.’s solr., for accounts, took out 
an originating summons against O. for an account. 
G. entered an appearance for ©. without authority 
& without any communication with ©. C. 
having discovered this, moved to set aside the 
ee & all subsequent proceedings. G. 

meanwhile absconded, & it was found that he 
had received & retained the mtge. money :—Held : 
the fact that G. had acted as solr. for ©. in all 
matters connected with the trust did not authorise 
him to enter an appearance for him as deft.—Re 
Gray, GRAY v. CoLEs (1891), 65 L. T. 748. 


Annotation :—Refd. Dillon v. Dillon, Lester & Chamberlain 
(1920), 36 T. L. R, 250. 


550. ——— Solicitor employed by committee of 
company—Authority to enter appearance for in-~ 
dividual member—Acts of majority of committee 
binding.|—Where by the constitution of the 
Senn! , the acts of the majority of the man- 
pai We eocitoa of a co. bound the whole :—Held : 
a solr., employed by the committee in a suit 
instituted against the committee by some of the 
shareholders for misconduct, was authorised to 
enter an appearance for any one of the members 
of the committee—GoopMAN v. DE BEAUVOIR 
(1848), 12 L. T. O. 8. 266; 12 Jur. 989. 

a earnet: Apu. Tomlinson v. Broadsmith, [1896] 1 


(c) Hffect of Acting without Authority. 

551. Action commenced without authority — 
Action dismissed.]|—(1) A suit instituted by a 
solr. without authority, dismissed on motion, with 
costs of the suit & of the motion, as between solr. 
& client. 

(2) If the solr.’s authority is disputed it is for 
him to prove it, & if he has no written authority, 
& there is nothing but assertion against assertion, 
the ct. will treat him as unauthorised (LorpD 
LANGDALE, M.R.).— ALLEN v. BONE (1841), 4 
Beay. 493; 49 KH. R. 429. 

Annotations :—.48 to (1) Folld. Atkinson v. Abbott (1855), 


3 Drew. 251. Refd. Norton v. Cooper (1856), 3 Sm. & G 
375. As to (2) Folld, Crossley v. Crowther (1851), 9 Hare, 
384, Generally, Refd. Pinner v. Knighta (1843), 6 Beav. 


174; Malins v. Greenway, Re Kirk (1847), 2 New Pract. 


Cas. 487. 

552. _ -A bill had been filed by one 
of the directors of an incorporated co., in the name 
of the co., praying an injunction against the other 
alleged directors of the co., to restrain them from 
allotting or pretending to allot any shares from 
affixing their present seal, or otherwise acting or 
pretending to act in the name of the directors of 
the co. On motion to take this bill off the file, on 
the ground that the solr. had not the authority of 
the co., it appearing that one director alone had 
authorised such bill to be filed, without the 
consent of the other directors :-—Held: such bill 
should be taken off the file, & the costs of the 
application & of the suit should be paid by the 
solr. filing such bill—FrrGcus NaviGaTION & 
EMBANKMENT Co. v. KINGDON (1861), 4 L. T. 262. 


con to have authority from his sequently 
client, though an infant, to enter an 
appearance for him..-LLoyp v, Rosa- 
MORE (1875), 9 I. R. Eq. 488.—IR. 
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A. (60). 





action has 
8811. Action commenced without au- 
Action dismissed.}—HawkINs 


Hitt Goutp Minine Co. v. Brisco: 
(1887). @N. 8, W. Eq. 193; 4N.5.W. answer to an ap 
. N. 182.—AU8. dismiss the ac 


WAREHOUBE Co. v. VAN DE LINDER, 
(1919] 3 W. W. R. 1056; 60 D. L. R. 
55 ’ 15 Alta. L. R 168,—CAN. 

oO, ——— ——— Unieas proceedings sub- 





ratified.]—- NkKW PINNACLE 
GROUP SILVER MINING Co. v. LUHRIG 
Coal. & ORE DRESSING APPLIANCES 
Co. (1900), 21 N. S. W. L. R. ie) 
297; 17 N.S. W. W. N. 206.—A0DU5. 
———.]—- Whore an 
been commenced without 
authority, @ subsequent ratification 
of the proceedings by a proper! 
cuted retainer will be a 
lication by deft. to 
on, 
—— ——,]— FORESTREET uestion of costs.—EMERSON CORPN. 

pee J ne & UNSWORTH ¥. WRIGHT (1904), 14 
Man. L. R, 636.—CAN. 

a. Motion by defendant to stay 
proceedings — Necessity for notice to 
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553. Co-plaintiff added without authority — 
Name struck out.]|—The names of ns made 
Itfs. in a bill without their authority, ordered to 
e struck out with costs to be paid by the solr., 
their application, after they were app by the 
fact, having been made without delay. 
Semble: where persons who have been made 
pe without their consent, having after the fact 
as come to their knowledge acquiesced for a 
considerable period, their names will not, on their 
application, be struck out of the bill—WiILSON v. 


oe (1820), 1 Jac. & W. 457; 87 EH. R. 442, 


‘Annotations :—Consd. Norton v. Cooper (1856), 8 Sm, & G. 
375. Refd. aiSlins v. Greenway, Re wit (1847), 2 New 


554. ——— -]|—When a solr. makes a person 
a co-pitf. in a suit without a retainer or sufficient 
authority, he does so at his own peril; but if the 
evidence of want of authority be doubtful :— 
Held: on motion on behalf of such co-pltf. to 
strike out his name as co-pltf., & to make the solr. 

ay the costs of the motion, he was entitled to 
ave his name as co-pltf. struck out, but he must 
pay the costs of the motion himself.—Evans v. 

INSEY (1853), 21 L. T. O. S. 178. 

555. Appearance entered without authority — 
Pleading withdrawn.]—RokE v. Dok (1736), Barnes, 
39; 94 EB. R. 795. 

556. Liability of solicitor.}—The reason where- 
fore the certain name of the attorney ought to be 
put, is, because if one appear as my attorney 
without my authority, I may have my action of the 
case against him (CLENCHE, J.).—BmFrorp & 
Peep erons CASE (1586), Godb. 73; 78 HK. R. 

5 





557. ——~.] —If an attorney exceed his autho- 
rity, & his client be thereby prejudiced, the 
attorney is liable to make satisfaction to the 
client (per Cur.).—R. v. ADDINGTON (1755), Say. 
259; 96 BK. RR. 873. 

Annotations :—Refd. Stanhope v. Firmin (1837), 4 Scott, 
39; Hambidge v. De La Cruct & Francois (1846), 10 
Jur. 1096. 

558. ——-.]—-As between the client & the solr., 
the ct. will take care that the client shall not be a 
sufferer in respect of unnecessary proceedings 
instituted by the solr. A solr. in a cause, who 
improperly assumes the character of receiver, is 
responsible for rents lost by his neglect.— Woop v. 
Woop (1828), 4 Russ. 558; 38 KE. R. 916, L. C. 

559. ———- Unauthorised appearance for plaintiff 
—Payment of debt to solicitor—Remedy of de- 
fendant.|—If A. be indebted to B. & pay such debt 
to the attorney of a person suing A. in B.’s name, 
but without his authority A. is notwithstanding 
obliged to pay B. again & A.’s remedy is against the 
attorney though such attorney conceived he was 
acting under the real authority of B.-—-ROBSON v. 
EATON (1785), 1 Term Rep. 62; 99 E. R. 973. 
Annotations :—Consd. Stanhope v. Firmin (1837), 4 Scott, 


39. Distd. Doe d. Bloomer v. Bransom (1838), 1 Will. 
Woll. & H. 193. Apld. Hubbart v. Phillips (1845), 13 


oat aT a vw, WEBB (1912), 21 
. L. R. 254; 22 Man. L. R. 257; 
2D. L. Rh. 416.— CAN, 

F earance entered without autho- 
rity—. edings set aside.]~—~ MOMAR- 
can McKINNON (1838), 5 O. S. 72.— 


t. ~E-~-WER vv, HERVEY 
(1840), U. Cc. R. 430.—CAN, 

a. Linbility of solicitor — Issue of 
writ without CT Tiss 4 Pherae v. 
M'CarrHy (1828), 1 Ir. L. Rec. ist 
ser, 271.—IR. 

b. Continuation of proceedings after 
: action acttled—Proceedings set aside.|— 
When, after process served, the parties 
settled, & pitf. agreed to pay own 


exe- 
oient 


subject to the 


64 


Sect, 2.—Authorily of solicitor to bind client: Sub- 
sect, 2, A. (c), & B. (a) & (6).] 

M. & W. 702; Reynolds v. Howell (1873), L. R. 8 Q. B. 

398. Appred. Fricker v. Van Grutten (896) 3 Ch. 649. 

Apld. Gellinger v. Gibbs. (1897) 1 Ch, 478. Retd, Chambera 

v, Mason (E68) 5 C. B. N. 8S. £9; Yonge v, Toynbee, 

[1910] 1 K. B. 215. 

560. Unauthorised appearance for defen- 
dant—Remedy of defendant.])—Where a deft. has 
been served with process, & an attorney without 
authority appears for him, the ct. will not interfere 
to set aside the proceedings, if the attorney be 
solvent, but will leave deft. to his remedy by 
summary ay aa against the attorney. If 
the attorney be insolvent, the ct. will relieve deft. 
on equitable terms, if he has a defence on the 
merits, 

But where a plitf., without serving a deft., 
rad the appearance of an unauthorised attorney 
for deft., the ct. will set aside the judgment as 
irregular, with costs, & leave pltf. to recover those 
costs, & the expense to which he has been put, 
from the delinquent attorney by summary pro- 
ceedings.— BAYLEY v. BUCKLAND (1847), 1 Exch. 
1; 2 New Pract. Cas. 318; 16 L. J. Ex. 204; 11 
Jur. 564; 154 E. R. 1. 

Annotations :—Apld. Faviell v. Eastern Counties Ry. (1848), 
2 Exch. 344. 'd. Collins +, Johnson ( errr 83C. LR, 
1285; Davis v. Bowen (1863), 11 W. Kt. 282; Com- 

monwealth Land, Building, Estate & Auction Co., Ez p. 

Hollington (1873), 29 L. T. 502; Reynolds v. Howell 

gib73), 32 L. J. Q. B. 181; Yonge v. Toynbee, [1910] 1 


5. 

561. Remedy of plaintiff..— BAYLEY 
v. BUCKLAND, No. 560, ante. 

62. ——— Removal from Rolls — Solicitor in- 
structing counsel to consent to payment out of 
funds in court.}—A solr., who, without authority, 
instructed counsel to appear for parties interested 
in money in ct., & to consent to its payment out 
of ct., was ordered to be struck off the Rolls.— 
WHEATLEY v. Bastow, Re CoLiins (1855), 7 De 
G. M. & G. 558; 3 Eq. Rep. 865; 24 L. J. Ch. 
732; 26 L. T. O. S. 25; 1 Jur. N. 8. 1125; 44 
E. R, 218, L. JJ. 

563. Procedure.]|—-The names of two of 
the petitioners having been made use of without 
their knowledge, this circumstance must be made 
the subject of a distinct application against the 
solr., & cannot be insisted on upon the hearing 
of the petition. Fz p. StucKEy (1791), 2 Cox, Eq. 
Cas. 283; 30 E. R. 131, L. C. 

564. ————.]—REYNOLDS v. HOWELL, No. 
391, ante. 


ee 














: -]—The name of a pltf. having 
been inserted on the record without his know- 
ledge, consent, or authority, on motion by defts. to 
dismiss for want of prosecution, & on motion by 
pltf. to have his name struck out from the record : 
——Held : the solrs. to the record who had purported 
to act for pltf. were liable to pay his costs of the 
motion as between solr. & client, & also to pay the 
costs of defts. of the action & all the motions 
therein.— NURSE v. DURNFORD (1879), 18 Ch. D. 


costs, but, notwithstanding, the attor- 
ney went on, thinking that deft. should 
pay the costs, the proceedings were 
set aside for irregularity.—PARENT v. 
M‘MAHON (1835), 4 O. 8. 120.~CAN. 
6. -}—LER v. STILES, Ex p. 
MORSE (1847), 5 N. B. R. (3 Kerr) 366. 
—OAN. 


d. Agreement without authority for 
action to abide event of another action.) 
—An agreement by a solicitur that hig 
client’s suit should abide the event of 
another suit by same pltf. against 
another party, made without instruo- 
tions from the client, who afterwards 
repudiated it:—Held; not binding 
on the client.—DEWwaR v. Orr, DEWAR 


by consent. 


whic 


v. SPARLING (1871), 3 Ch. Ch. 224.— 
CAN. 


_6. Settlement of action without autho- 
rity—Verdict & judgment set aside.|— 
After the trial of an action had been 

ostponed at the assizes & deft. 

eft the assize town, his solicitor & 
counsel affected a settlement with 
pitf., which was given effect to by 
the ontry of a verdict & judgment 
The solicitor admitted 
that he was not instructed, but relied 
on his client adopti 
h was, in the solicitor’s opinion 
a favourable one. 
that he had instru 
not to settle in the way he did :— 


C) 
ected the solicitor 


SoLICTTORS. 


ee 49 L. J. Ch. 229; 41 L. T. 611; 28 W. R. 
1 


Annotations id. Bricker A ee eg eg Pay ect 2 Ch, 
. iggin-by-the-Sea Gas Co. v. 
otro aL J. Ch 231; Williams ©. Preston (1883), 30 
WIR, 895: Geiger ibe, (180) 1/Oh 478 Didi 
le r n ’ ade . 
tm “wontd. Boswell >. Coaks (1887), 57 L. J. Ch. 101. 
568. -|/— Where a solr. has com- 
menced an action in the name of a pitf. without 
authority, the proper course is for pltf. to serve 
notice of motion on deft., as well as on the solr., 
that the action may be dismissed, & that the solr. 
may pay the costs of pltf. as between solr. & client, 
& the costs of deft. as between party & party.— 
NEWBIGGIN-BY-THE-SEA GAS Co. v. ARMSTRONG 
(1879), 18 Ch. D. 310; 49 L. J. Ch. 231; 41 L. T. 
6387; 28 W. R. 217, C. A. 
Annotations ; ~Apld. John Morle 
91} 2 Ch. 3 


Somme 
° 








Building Co. v. Barras 
: 12 0h: 
. 585: 


(18 6; Fricker v. Van Grutten, ve 
649, . Williams v. Preston (1882), 30 ~R ; 
Geilinger v. Gibbs, [1897] 1 Ch. 479; Gold Reefs of 


Western Australia v. Dawson, {1897] 1 Ch. 115 + Didishetm 

». London & Westminster Bank, {1900} 2 Ch. 15; Yongo 

v. Toynbee, [1910] 1 K. B. 215. Mentd. Smith v. Day 

(1881), 60 L. J. Ch. 333; London Scottish Permanent 

Benefit Soo, v. Chorley (1884), 50 L. T. 265; Boswell v. 

Coaks (1887), 57 L. J. Ch. 101; Puddephatt v. Leith 

(No. 2), [1916] 2 Ch. 168. 

567. ——- ———.]—- Where a person has been 
made a pltf., in an action without proper authority 
& orders have without his knowledge been made 
against him under which he is liable to pay costs 
to deft. the practice is, in accordance with the rule 
laid down in Reynolds v. Howeil, No. 391, ante, 
& followed in Nurse v. Durnford, No. 565, ante, & 
Neubiggin-by-the-Sea Gas Co. v. Armatrong, No. 566, 
ante, to direct a stay of proceedings in the name 
of the person named as pltf. & all proceedings 
against him in the action since he was added as 
plitf. & to strike out his name for the purpose of 
future proceedings. The solr. who wrongly made 
him a party will be ordered to pay all his costs & 
all the costs which he has been ordered to pay & 
also all deft.’s costs, the costs of the person named 
as pltf., as between solr. & client, & the costs of 
deft., as between party & party, & such costs will 
include the costs of the application by the person 
named as pitf. to be dismissed from the proceed- 
ings.—F RICKER v. VAN GRUTTEN, [1896] 2 Ch. 
649; 65L. J. Ch. 823; 75 L.7T.117; 45 W. R. 53; 
40 Sol. Jo. 701, C. A. 


Annotations :—Consd. Geilinger v. Gibbs, [1897] 1 Ch. 47!. 
Reld. Yonge v. Toynbee, [1901] 1 K. B, 215. 


—— Payment of costs.]—See Part VI., post. 


B. Acts Covered by Authority. 
(a) In General. 

568. Acts of London agent.]—Pltf. is bound by 
the acts of his attorney’s agent in town.—Gnrir- 
FITHS v. WILLIAMS (1787), 1 Term Rep. 710; 99 
E. R. 1835. 
ss ponane :—Mentd. Stevenson v, Yorke (1790), 4 Term 

ep. 10. 

569. Authority to recover debt due—Opposition 

to defendant’s discharge in bankrupitcy./—An 


Held: deft. was entitled to have the 
verdict & judgment set aside & a new 
trial, on payee of costs.—WatTT v, 
CLARK (1887), 12 P. R. 359.—OAN. 





f. ——— Right of client to continue.) 
had McDONALD ev. Fimip (1882), 12 P. 
213.—CAN. 


PART IV. sas 7P eaagel 2.— 
« {@). 


g. General rule.|—The attorney is the 
egent of the client for all purposes 
connected with the suit.—LEE v. MEL- 
BOURNE & SUBURBAN Ry, Co. (1861), 
1 W. & W. (L.) 34.—AUS, 

h. Retainer to act generally—Authority 


the settlement, 
The oclien 


Part IV.—Sonicrrorn anp CLIENT, 


authority to proceed in an action to recover a debt 
due from a party, does not sanction opposing his 
discharge in the insolvent debtors’ ct.—Drake v. 
Lewin (1884), 4 Tyr. 7380. 


(b) Compromise of Action. 

570. Authority to compromise—Solicitor acting 
for nominal defendant—-Compromise on behalf of 
party realy interested -]—In an action of trespass, 
A. was , & B., C.’s land agent, was the nominal 
deft.. et being the party really interested. H. 
who acted as deft.’s attorney upon the employ- 
ment of C., & who also acted as O.’s attorney in 
certain actions & suits depending between C. & A., 
consented to an order of Nisi Prius, on the terms 
that A. should give up to C. possession of the farm 
on which the trespass had been committed, & 
that all proceedings should be stayed in the actions 
& suits between A. & B., & C., & that C. should 

ay the taxed costs in the present action, & the 
urther sum of £10 to A. On motion to set aside 
the order of Nisi Prius, & a rule of ct. made thereon, 
upon the ground that H. had no authority to bind 
C. by any such arrangement, the ct. refused to 
interfere in a summary way.—THOMAS v. HEWES 
(1884), 2 Cr. & M. 519; 4 Tyr. 335; 3 L. J. Ex. 


158; 149 BE. R. 866. 
Annotations :—Consd. Swinfon v. Swinfen (1857), 24 pees: 
549. Mentd. Lewis v. Nicholson (1852), 18 Q. B 


Collen v. Wright (1857), 8 E. & B 

571. Solicitor for fotendant — Defendant 
paying sum for damages & costs.|—-Qu.: whether 
the attorney for deft. in an action has authority 
to settle it upon the terms of deft. paying a sum 
of money for damages & costs.—CROWTHER v. 
FARRER (1850), as reported in 14 L. T. O. S. 
131; 15 Jur. 535. 


Annotations :-—Mentd Bridgman v. Dean (1852), 18 L. 
0.8. ain ; wears v. Now land Alford Estate Co. (1886), 


3 Ch. D 

572. ‘Oil obtaining certain sum—Solicitor 
compromising for larger sum—Evidence of agree- 
ment to accept surplus in satisfaction of costs.]— 
If an attorney have express authority from his 
client to compromise the case only on condition of 
securing for him a certain net sum, that, coupled 
with the fact that he afterwards compromised the 
suit on payment of a larger sum, & professed to 
have compromised it in pursuance of that 
authority, may be evidence of an agreement upon 
his part to accept the surplus of the money paid 
over the amount of the net sum his client expected 
to receive, in satisfaction of his costs, not only as 
between party & party, but between attorney & 





to oppose spear ate DEO }-—A solici- 


the attorney had the conduct of the 
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client.—-CHURCHYARD v. WATKINS (1857), 27 
ee 80 L. T. O. 8. 164. 

Annotation —Betd. Collins v. Brook (1859), 28 L. J. Fx. 


5738. Necessity for oclient’s consent.]— A 
compromise of a trial at law, made by counsel, 
upon the suggestion of an attorney that it would 
be desirable, was held by the judge not to be 
Seen upon the client who was not aware of it, 
had not sanctioned it, & would not acquiesce in it ; 
& a bill to enforce the specific performance of the 
compromise was dismissed by the same judge but 
without costs, the ct. peink of opinion that the 
compromise arose from the ake of parties 
acting for their respective clients, & a new trial 
of the issue was directed in the original suit. On 
oP Pela : by pltf. in the suit for specific performance : 

an attorney has no authority to com- 
promise a suit without the sanction & consent of 
the client.—SWINFEN v. SWINFEN (1858),2 De G. 
& J. 381; 27 L. J. Ch. 491; 31 L. T. O. S, 157; 
22 J.P. 306; 4 Jur. N. 8.774; 6 W. R. 480; 44 


E. R. 1037, L. JJ. 
Annciaions: :—Expld. iat Aile l a Pole ey 18 (1865), 18 C. 


N. &. . Re W m (gid, & fi 
Ww. as 10: a red. PORGR Boe sean 14C.B 





74 ding v. Chowne ee: 1 New Rep. 284; 2,8 

v. ane Ee fet G. B Now Rep. 275: Strauss v. Francis 

gy srars . 379; olt Ke ome pote? 8 Ch. D. 
ton vr. Theneon (1881 re 136; 


Mathews o Munster (1887), 61 J. P. ‘615. 

574. Solicitor suing on unstamped docu- 
ment—Or document of doubtful construction.]— 
Where an attorney is retained to do his best to 
obtain redress for a client, who claims a tenancy 
or any other right of small value under a written 
document, on which, whether because it requires 
to be, but is not, stamped, or because it is of 
doubtful & difficult construction, it may be perilous 
to sue, he has authority to compromise the claim 
& give up the document; but in an action by 
the client against him for negligence i in not obtain- 
ing sufficient compensation & for giving up the 
document, it may nevertheless be a question for 
the jury, upon all the circumstances, whether 
there was a want of due care in coming to the com- 

promise, provided there is any evidence of a want 
rt such due care, but his not having ascertained 
the amount of the damage, before agreeing to the 
compromise :—Held: insufficient evidence of 
nell ee po neataere JOHNSTON (1858), 1 F. & F. 


“B16. Compromise announced in open court 
—In presence of client.|—-Where a cause is com- 
promised by the counsel & attorneys, in ct. in 
the presence of the client, & after conference had 








echo for Gee eee paving 





tor was instru a client to suit in the course of which such pro- for damages & 

attend to the fetter's Mite Nene mise was made & the subsequent SWIFTE (1913), 471. L. T. 63.—IR. 

his absence oe to ae for nin general! 7 ba the client yen tha Mees pad eS 31. Necessity for client’s con- 
absence from the grate: 2 bankruptcy x Sicrmaeap ” v. SHIRREFF (1886). Sor eailee an action his 


petition was presented aga’ 

eld: the solicitor had ‘authority to 
oP ose the petition. Re Harvm, Ex 
tO N, Aaa 8. a N. 8. W. 8 W.L.R.3 


iB. ie N. 23.—AUS. - - 
nat Stonin ae attorne be yea 0. 
no aut oats to a pecans} ae hi eae 4D. 


hag a Bult without the a thority of his 


Signing notice of appeal.J—ScotTr 
DALPHIN es re eon L. 


ead ger 
os et (1912) sl 


clients by an adjustmen vacvine 
rights of property unless expressly 
authorised.—SHIEL v. ei aac Bank 
OF AUSTRALIA (1870), 1 V. R. 40.— 


R. 401; 


v. JEF- 


578 —ARMOUR 
CAN. FREY de 62), 21U.0 Rok » CAN. 


lHient, his client will be bound b To arrest under execution.]—A 578 til. ——- ——.] —Kine v. PIin- 
a 0; sop nbete given ‘without his consen solr. has no authority, against the So BA ae 44L. J. P. C. 42, 
it her makes no objection when informed will of his cHent, to ta. e in execution P. 

of it.—MoNAMEE v. oe (1860), the body of a deft., against whom the a —CONNATTY 0. 

9 N. B. R. (4 All.) 648,.—C euent has, through, the encney. ot he aa (1847), 11 11. . Ea. RB. 333.— 
‘ Ro Giving of power of atorney Fane ip eevee. Swhere het aheat: has not ve oe 3 

. ott cee’ 5 7 

ag peed ‘sa bill of costa. RussuLi rot I of to otice with 


rity to give a er of attorney for 
that z fopiouman v. TURNER 


. BARTON (1872), Mac. 679.—N.Z, 


direct. 
—If parties to an pation athens 


spliee .B Dig. 8 2 _.__ their vols. to enter into negotiations 
Inde mity to Depa romise PART IV. eal ‘sage SECT. 2. for settlement, &, while the negotia- 
emni t r 

of i "s bin ply 95 raed where 571 1. Authority to compromtse—-So- known to tis own or to the o pposite 


J —VOL. 


¥F 
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Sect. 2.—Authority of solicitor to bind client: 
sect. 2, B. (b).) 


with him with a view to an arrangement, & the 
client do not dissent, & the terms of the com- 

romise have been embodied in an order of Nisi 
Prius, subsequently made a rule of ct., the 
arrangement will not be disturked, upon a sug- 
gestion by the client, that, though present when it 
was made, he did not understand what was going 
on.-—-CHAMBERS v. Mason (1858), 5 C. B. N. 8. 
NG 28L.J.0.P.10; 5 Jur. N. 8.148; 141 E.R. 


Annotations :—Refd. Chown v. Parrott (1868) 140. B. N.S, 

74; Wytcherley v. Andrews (1871), $5 J. P. 559. 

576. ——-.]—-The Era authority, 
both of counsel & solr. extends to the entering 
of a stet processus, & a compromise by stet processus 
announced by counsel in open ct. in the presence 
of his client must be eopiiiated openly & at once 
by the client, or it cannot be set aside.—-RUMSEY 
v. Kine (1876), 833 L. T. 728. 

Annotations Consd. Holt v. Jesse (1876), 3 Ch. D. 177. 
Refd. Neale v. Gordon Lennox, [1902] 1 K. B. 838. 

577. -]— Where the counsel & 
solrs. of deft., being aware of all the facts on which 
an order was to be made, consented in ct., in deft’s 
presence, to an order against him, he was not 
allowed to withdraw his consent, on the unds 
that his advisers mistook their instructions, & 
had no sufficient authority to bind him.— HOLT v. 
JESSE (1876), 8 Ch. D. 177; 46 L. J. Ch. 254; 24 
W. R. 879. 
Annotations :— 








®, 
| 
ry 











Expld. Scully v. Dundonald (1878), 8 Ch. D. 

658. Oonsd. Davis p, Davis (1880), 13 Qh. D. 861; Hick- 

man v. Bereno, [1895] 2 Ch. 638. Apid. Shepherd v. 

Robinson, [1919] 1 K. B. 474, . Harvey v. Croydon 

nion R. 8. A. (1884), 26 Ch. D. 249; Neale v. Gordon 

Lennox, [1902] 1 K. B. 838. 

578. Solicitor acting bona fide & reason- 
ably—Not against client’s express instructions.|— 
An attorney retained to conduct a cause, & having 
express directions from the client not to enter into 
@ compromise, has no power, under such retainer, 
to enter into any compromise, even though it be 
reasonable & bond fide, & for the benefit of the client, 
&, if he do so, is liable to an action for damages, 
though the damage actually sustained be nominal. 
It is no defence to such action that the compromise 
was entered into by the advice of counsel retained 
& employed by the attorney, under his retainer, 
for the conduct of the cause.—FRAaY v. VOULES 
(1859), 1 E. & BH. 839; 28 L. J. Q. B. 232; 33 
L. T. O. 8. 133; 5 Jur. N. 8. 1253; 7 W. R. 446; 
120 BE. R. 1125. 

Annotations :—Distd. Chown v. Parrott (1863), 14 C. B. N.S. 
74. Conad. Prestwick v. Foley (1886), 18 C. B. N.S. 806; 
Welsh v. Roe (1918), 87 L. J. K. B. 520. Refd. Brady v. 
Curran (1868), 16 W. R. 514. 

579. -]—A compromise will not 
be set aside on motion, where the attorney enters 
into it, not against the express directions of his 
client, but bond fide, believing that he had authority 
to enter into it.—HARDING v. CHOWNE (1863), 1 
ee 284. 
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ae ae v. THOMPSON 
»D. O. 





SoOLICIroRs. 


eee Authority of managing 
clerk.J|—-An attorney has a hpi authority to 
compromise an action on behalf his client, provided 
he act bond fide & reasonably, & not in deflance 
of the direct & positive instructions of the client, 
& this authority, it seems, extends to a ms 
clerk having the general conduct of the business. 
Pltfs. employed A., an attorney, to sue B. for 
the price of a pianoforte sold & delivered. The 
cause having proceeded as far as the joinder of 
issue, A. finding B. unable to pay, d with 
him, by his managing clerk, that pltfs. should take 
back the pianoforte, & that the costs should be 
paid by certain instalments. Pltfs. on being 
informed of this arrangement, repudiated it, & A. 
gave notice of trial:—Held: upon a motion to 
stay the proceedings on the ground that the action 
was settled, this compromise was within the general 
scope of the attorney’s authority, & bin as 
between plitfs. & B.—Prestwicu v. PoLEy (1885), 
18 C. B. N. 8S. 806; 6 New Rep. 175; 12 L. T. 


$90; 144 BE. R. 662; eub nom. PRISTWICK »v. 

Potey, 34 L. J. C. P. 189; 11 Jur. N. S. 583; 13 

W. R. 7538. 

Annotations :—Oonad. Strauss v. Francis (18686), L. R. 1 
Q. B>-379. Apld. He Newon, Carruthers v. Newen, (1903) 
1 Ch. 812. Oonsd. Welsh v. Roe (1918), 87 L. J B 


520. Refd. Neale v. Gordon Lennox, (1902) 1 K. B. 838. 

582, —— Authority of London or 
other agent.]—The solr. on the record, whether 
in London as agent for a country solr. or in a dis- 
trict registry as agent for a London solr., has a 
general authority to compromise an action on 
behalf of his client, provided he acts bond fide 
& reasonably, & not in defiance of his direct & 
positive instructions; & in either case the lay 
client will be bound although there is no privity 
between him & the agent on the record.—Re 
NEWEN, CARRUTHERS v. NEWEN, [1903] 1 Ch. 812; 
72 L. J. Ch. 356; 88 L. T. 264; 61 W. R. 297; 
19 T. L. R. 247; 47 Sol. Jo. 300. 
Annclation :—Refd. Welsh v. Roe (1918), 87 L. J. K. B. 








583. ——— Instructions by client not to com- 
romise.]|—An action for debt being called on for 
earing, counsel for deft. consented to judgment 

against his client for part only of the claim, pltf. 
abandoning the balance. Without the knowledge 
of counsel on either side, or of solrs. for pltfs., deft. 
had given instructions to her solrs. that the case 
was not to be settled. Upon an application made 
before the judgment was drawn up :—Held: the 
case must be restored to the list for hearing.— 
SHEPHERD v. ROBINSON, [1919] 1 K. B. 474; 88 
L. J. K. B. 873; 120 L. T. 492; 35 T. L. R. 220, C. A. 

584. ——— Solicitor consenting to leave matter 
to third parties—Client repudiating minutes of 
compromise.|—-Where a cause had been ordered 
to stand over, with a view if possible to arrange a 
compromise by the leading counsel, & the London 
agent of deft.’s solrs. wrote to the agent of pitf.’s 
solra. as follows, “‘ Wines ore udice. Itisthe wish 
of C., deft., that this matter eftto M. & J. to say 
what course shall be adopted for the termination 


(1881), 72 L. T. Jo. 13 of the suits minutes of a decree for com- 
solra., writes to the other party per- instructions.}—JAGANNATH Das GURU- t——- —— Within sope o 
sonally withdrawing from the negotia- BAKSHDAS v. HAMDAS GURUBAKSHD«S authority.}—~An attorney has a gen 
tions, & the respective solrs., not (1870), 7 Bom. O. C. 79.—IND. authority to compromise an action 
knowing what has taken place, between 578 ii. —— A on behalf of his client, prey ined he 
their ollents meanwhile, conclude the y, KurrzkE, (1918) E. D. L. 87.— ate bond fide, & reasonably & within 
terms of a settlement, such settlement g. AF. : the scope of his authority as an agent 
will not be binding on the party who r Where Ir. to to compromise.——-BAaNK oF OVA 
had thus withdrawn from the negotia- ood faith giv ore x4 i aters Scotia tv. Morrow (1877), 17 N. B. R. 
tions, because the other party had §9°% Dotnent evan without (1 P. & B.) 343.—OAN. 

direct notice of his withdrawal.— instrootions: the ollentccannoe be ow + ay abelnten’ ae 
VARDON v. VARDON (1884), 6 O. R. ons, the client cannot be re- = : 

719.—CAN Heved. Where the solr. has acted solr. 


: fraudulently the case is different.— 
BaILtey v. BAILEY (1866), 2 Ch. Oh. 


_ i, —— Solietior acting bond jide & 
reasonably—Not against client’s express 58.—CAN. 


acting under a retainer 

taoeein fell cuemee of any reset ‘of 
. con 

the action & of all things incidental 
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promise which were by M. & J., on behalf 
of either y in consultation, were afterwards 
repudi deft.:—Held; the ot. had no 


b 
jurisdiction, if deft. withheld his consent, to make 
an order in conformity with the minutes as arranged 
in consultation.— GREEN v. CROCKETT, CROCKETT 
v. GREEN (1865), 6 New Rep. 368; 34 L. J. Ch. 
606; 12 L. T. 749; 18 W. R. 1052, L. C. 

5865. After judgment obtained.]—If pltf. in 
an action continues the authority of his attorney 
after judgment, by allowing him to proceed to 
obtain satisfaction, the attorney retains the power 
to bind his client by a compromise.—BUTLER v. 
Knieut (1867), L. R. 2 Exch. 109; 36 L. J. Bx. 
66; 15 L. T. 621; 15 W. R. 407. 
sai acl s—Consd. Welsh v. Roe (1918), 87 L. J. K. B. 


586. .J—A retainer to a solr. to con- 
duct an action does not include an authority to 
compromise it after judgment by assenting to the 
execution by deft., of a deed of assi ent of his 
property to a trustee for the benefit of his creditors. 
eRe A Destor, Ex p. DEBTOR v. PETITIONING 
OrEpDITOR, [1914] 2 K. B. 758; 83 L. J. K. B. 
1176; 58 Sol. Jo. 416; 21 Mans. 155; sub nom. 
Re STREET, bar! THE DEBTOR, 110 L. T. 944, D.C. 

5 atter within scope of suit.) —A 
solr. or a counsel has full authority either to com- 
promise or abandon the claims of his client, pro- 
vided it be in a matter within the scope of the suit. 

Secus, in a collateral matter.—Re Woon, Fx p. 
WENHAM (1872), 21 W. R. 104. 

588. ——— Compromise enforceable on motion.| 
—ALLIANCE PURE WHITE LEAD SYNDICATE, LTD. 
hee PATENTS, Lrp. (1891), 7 T. L. R. 


589. Before action Wodudey age A solr. 
employed to act for a client in regard to his claim 
against a third person has, before action brought, 
no implied authority to effect a compromise.— 
MACAULAY v. POLLEY, [1897] 2 Q. B. 122; 66 
L. J. Q. B. 665; 76 L. T. 643; 45 W. R. 681, C. A. 
Annotation :—Consd. Welsh v. Roe (1918), 87 L. J. K. B. 


520. 

590. —--— Compromise by _ solicitor’s 
clerk.|—-A. having suffered personal injuries 
through the negligence of the servants of H. & co., 
applied to an attorney, & the attorney’s clerk 
agreed with H. & co. to accept a certain sum “ in 
full satisfaction of all demands for the injuries” 
sustained by A., & gave a written undertaking to 
that effect. A. having repudiated the transaction, 
& brought an action:—-Held: the agreement 
entered into by the attorney’s clerk, as it took 
place before the issuing of any writ, was not bind- 
wg upon A.—DvuFFy v. HANSON (1867), 16 L. T. 




















a :—Apprvd. Macaulay v. Polley, [1897] 2 Q. B. 


591. Parties consulting family solicitor— 
Agreement not quite in accordance with rights 
of parties—-Compromise to avoid litigation.} — 
Generally the ct. will support an agreement of com- 
promise entered into after the parties have jointly 
consulted the family solr., even though the agree- 





thereto, ecially on the trial. This 
authority includes the right to com- 
phar pe the action & to consent to 
ts dismissal on terms or otherwise, 
rovided he does so in the honest 

is in the best 
bis client.—RoGan vv. 
Prov HOMME ier 1D. . R. 347; 
[1925] 1 W. W. R. 479.—CAN. 


order. }— 
P. R, 482,—CAN. 
587 i. 





binding on the 
trial. }~Mraswr by the ct.—AVUL 


of chk 
eons. 18 3. 0. 172.—8. AF. 
0. —— After judgment obdtained— 


Consent to variation of caricnerrs 
HACKET?® v. BIBLE (1888), 12 


: Matter within scope of 
suit.J—A consent by the vakil of a 
party to a decree be 
on property other than what the 
arties the suit may have an in- 
rest in, is a consent to what is beyond 
the scope of the suit, & can neither be 2. Oe J 
party nor acted upon 
A 


SET (1865), 2 Mad. 428.—-IND. 
d. ——— Express prohibition-—Neces- 


67 


ment may not be quite in accordance with their 
rights, the very object of the compromise to 
avoid the necessity of having the exact relative 
mente determined by litigation; but the family 
solr. is not entitled to keep those consulting him 
in the dark as to their rights because he thinks it is 
for the advantage of all parties to compromise 
& that if they know their exact rights there would 
be no chance of a compromise. 

Where one party entered into a compromise 
relating to her interests under a will under a false 
impression as to her legal rights, arising from a 
wrong interpretation placed upon counsel's opinion 
by a common solr. acting for all parties :—Held : 
the compromise was not binding upon her.—Re 
Roserts, ROBERTS v. ROBERTS, [1905] 1 Ch. 
704; 741. J. Ch. 483; 93 1. T. 258, O. A. 

592. Client’s mistake as to legal rights— 
Solicitor’s erroneous interpretation of counsel’s 
epinlon ie ROBERTS, ROBERTS v. ROBERTS, No. 

91, ante. 

593. ——— Client’s conduct inducing belief in 
authority—Effect of client’s misunderstanding. |}— 
If a client by his conduct induces his solr. to believe 
that he is authorised to make a certain com- 
promise in an action which the solr. is conducting 
on behalf of the client, & the solr., reasonably 
relying on that conduct & believing that he has the 
authority of the client, makes the compromise, 
the client is bound whether he intended to give that 
authority or not, & whether he in fact understood 
or did not understand the terms of the com- 
promise. 

Before a county ct. action was tried a settle- 
ment was arrived at between the solr. for the 
respective parties, & a memorandum embodying 
its terms was signed by the solrs. This memo- 
randum was not read by deft., but it was read over 
to her by her solr. or his son, & she seemed to assent 
to its terms. The action was thereupon, by con- 
sent of the county ct. judge & the solr. on both 
sides, struck out. Although deft. seemed to 
assent to the terms of the compromise, she did 
not in fact understand them did not mean 
to assent to them. Subsequently an agreement 
in writing, signed by the solrs. for both parties, 
containing the terms of the memorandum, was 
sent to deft., who repudiated it upon the ground 
that the terms of the compromise which she 
authorised her solr. to effect were not contained 
either in the memorandum or in the written ee- 
ment :—Held : deft. was bound by the compromise 
made by her solr., & was liable in damages for the 
breach of it.—LItTLE v. SPREADBURY, [1910] 2 
K. B. 658; 79 L. J. K. B. 1119; 102 L. T. 829 ; 
26 T. L. R. 552; 54 Sol. Jo. 618, D. C. 

Annotations :-—Consd. Welsh v. Roe (1918), 87 L. J. K. B. 

520; Shepherd v. Robinson, [1919] 1 K. B. 474. 

594. —-—- Unless limitation of authority noti- 
fied to other party.|—After issue of the writ the 
solr. of a party to the action has an implied general 
authority to compromise & settle the action, & the 
client cannot avail himself of any limitation by him 
of the implied general authority unless it has been 





sity for notice of hibition to . 
stie party.})—A client op mee 
@ compromise entered into by the 
attorney in the case, though in viola- 
tion of ress directions not to com- 
romise ry the other party have acted 
Pond fide, & withont notice of such 
rohibition.— Brapy v. CURRAN (1868), 
ry R. 2 Cc L. $14.—IR. 


made bin 


MULLEN (1871), I. R. 5 


beldef anitho- 
rity.}—-Dz Vos v. CarrTz & DE VIL- 
LreRs, [1916] C. P. D. 465.—S. AF. 
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Sect, 2.—Authority of solicitor to bind client: 
sect. 2, B. (b), (c) & (a), & C.) 


brought to the notice of the other side.—WELSH 
wv. Ree (eis), 87 L. J. K. B. 620; 118 L. T. 520; 
$84 T, L. R. 187; 62 Sol. Jo. 269. 

Annotation : :—Distd. Shepherd v. Robinson, {1919} 1 K. B. 


(c) Authority to Refer Action. 

505. Whether solicitor has authority to refer 
action.|— An attorney authorised to appear for a 
party in a suit has incidentally authority to refer 
it without any fresh authority to that effect, & the 
attorney having appeared for the corpn., ‘to the 
knowledge of the directors, the corpn. were bound 
by his acts as attorney, though he was.not autho- 
rised to appear by any authority under seal.— 
FAVIELL v. rene CounTIES Ry. Co. (1848), 2 
Exch. 344; 6 Dow. & L. 54; 17 L. J. Ex. 297; 
154 EB. R. 525; sub nom. FaRRILL v. EASTERN 
Counties Ry. Co., 11 L. T. O. 8. 204. 

Annotations :—Refd. Smi mith v. Frou (1840), i Cc. B. 757; 
= kingon v. poe (1857), 3 CBN ; Chambers 
agson (1858), 5 C. N. Soy Neale *y. Gordon- 

Tennox (1902), 71 L. Jk. Se 536. Mentd. Kirk & 

Randall v. East & West India Dock Co. yg EERO: 65 L. T. 

245; May v. Mills (1914), 30 T. L. R. 287 

596. —-—-.]—— The attorney on the record has 
authority to consent to a reference on behalf of his 
client.— Smirn v. TRoUP (1849), 7 C. B. 757; 6 
Dow. & L. 679; 18 L. J. C. P. 209; 13 L. T. 0.8. 
73; 137 EB. R. 300. 


Annotations : v. Gordon Lennox, jae) 1 


—Refd. Neale v. 

K. B. 838 ; Welsh v. Koe (1918), 87 L. J. K. B. 

597. Against client’s express it ucnana.) 
—Where, at the trial of a cause, the attorney refers 
it to arbitration, this binds his client as against the 
other party, although the client has given express 
directions to his attorney not to refer.—HoOLMES 
v. CARDEN (1846), 6 L. T. O. S. 324. 

598. —-—- ——— Solicitor acting under pressure.| 
—COLWALL v. CHILD (1660), 1 Rep. Ch. 195; 1 Cas. 
in Ch. 86; 21 HK. R. 5483 sub nom. CoLLWELL v. 


CHILD, Freem. Ch. 154. 
Annotation :-—Mentd. Hide v. Petit (1670), Freem. Ch. 133. 


(d) Conduct of Proceedings. 

599. Consent to set aside judgments — Against 
express instructions.|—Attorney’s consent binds 
the client though contrary to his express orders.— 
LATUCH v. PASHERANTE (1696), 1 Salk. 86; 91 
E. R. 81. 

Annotations :—Consd. Stanhope v. Eavery (1836), 5 pow 
357. Apld. Re Newen, Carruthers v, Newen, [1903] 1 C 
812 Reta. Welsh v. Roe (1918), 87 L. J. K. B. 6 0: 
Monta. Hatton v. Walker (1729), 1 Barn. K. B. 213. 

600. Agreement not to enforce judgment.] — 
An attorney employed to sue for a debt, in a 
county ct., has no implied authority, after he has 
obtained judgment in such ct. for the debt, to 
enter into an agreement with debtor not to enforce 
such judgment for a time.— LOVEGROVE v. WHITE 
(1871), L. R. 6 C. P. 440; 40 L. J. O. P. 253; 24 
L. T. 5654; 19 W. R. 823. 


Annotation : :—Retd. Fe Commonwealth Land, Buildin 
arr & Auction Co., Hz p. Hollington (1873), 43 ‘L. 


601. Carrying out of award.]—If an bpaeat 
is employed by a person to act for him, after an 
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award has been made against him, & he is desired 
to do what is needful, he shall be thereby war- 
ranted to carry the whole award, as far as respects 
his client, into effect, though his immediate busi- 
ness was to do but part of it.—DAWwaon v. LAWLEY 
(1801), 4 Esp. 65; 170 E. R. 648, N. P. 

602. Solicitor ac for infant—Infant bound 
by solicitor’s conduct. ae are bound by the 
conduct of their solr. in a cause.—TILLOTSON v. 
HARGRAVE (1818), 3 Madd. 4043. 56 EB. R. 586. 
Annotation ; ‘—Mentd. Morison ». Morison (18388), 4 My. & Cr. 


608. Order made by consent of counsel—No in- 
structions to consent—Fallure of solicitor to make 
immediate objection—Solicitor or client not present 
in court.]—-A party is bound by the consent of his 
counsel given in ct., though they had no instruc- 
tions to consent, if they were at the time apprised 
of all those facts, of which the knowledge was 
essential to the proper exercise of their discretion ; 
but he will be relieved from an order made by such 
consent, if they give that consent in ignorance of 
material circumstances. How far a party will be 
affected by the remuissness of his solr. in not imme- 
diately objecting to an order made by the consent 
of counsel in ct., when neither the party nor his 
solicitor was present, & instructions to consent had 
not been given by either.—FURNIVAL v. BoGLE 
(1820), as reported in 4 Russ. 142; 88 E. R. 758, 


Annotations :—Apld. Clifford v. rurne)) ieee 114.7. 0.8. 
197. Consd. Swinfen v. Swinf Bk 8 24 Beav. 540. 
. Chambers v. Mason (18 58), 5 ae Meo 
Thomas v. Hewes (1834), 4 Tyr. 8 
(18384), 4 s Brown v. Newall (388%), 
558; Re eyworth, He Tate hg a 
aoe ms nae (1876), 8 Ch. D. 177; arvey A 
. A. (1884), 26 Ch. D. 249; W 
pie (1889), 53 J. P. 614; Huddersfield Banking Co. 
. 


ster Ae 72 L. T. 703; Neale v. Gordon Lennox, 


604. Assent Hs appointment of umpire.] — An 
umpire was appointed by lot, in consequence of an 
agreement by the arbitrators. This was not known 
or assented to by the parties, but was known to the 
attorney of the party applying to set aside the 
award. When, however, the umpire was so 
appointed he was specially objected to by the 
arbitrator appointed by that party; & that fact 
was not known to the attorney :—Held: there 
was not a sufficient assent to the mode of appoint- 
ment, because the whole facts were not within the 
knowledge of the party assenting; & an award 
made by an umpire so appointed was bad. 

Qu.: whether the attorney had power to bind 
his client by such an assent.— Re JAMIESON (1836), 
4 Ad. & El. 945; 2 Har. & W. 35; 5L. 5. K 
187; 111 EB. R. 1039. 


Annotations : :—Refd. Hodson t. Drewry (1839), 7 Dow]. 569 ; 
quropean Steam Shipping Co, v. Crosskey (1860), 8 C. B. 


605. Negligence of solicitor — Failure to sub- 
poena necessary witness.]|—-When deft.’s attorney 
neglected to subpoena the attesting witness, to 
prove the execution of a deed at the trial, which 
deed was material to make out deft.’s case, the ct. 
refused a new trial on ge ae ce of costs, although 
the attorney swore that he had e ears that the 
execution would have been admitted by ee — 

v. MARTIN (1838), 1 Will. Woll. & 586. 


k. ———-.}—-R. v. THOMPSON (1915), 
48 N.8. BR. a ~oAN, 
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606. In setting down demurrer./—Where 
Itf., under 84 New Ord. Aug. 26, 1841, is entitled 
£5 set down the demurrer, but has been prevented 
from so doing through the negligence of his solr., 
the neglect of such solr. must be regarded as that 
of the client, & any misconduct of an attorney 
cannot be allowed to damnify the other party.— 
Kwnicut v. MARJORIBANKS (1844), 14 Sim. 198; 
13 L. J. Ch. 478; 3L. T. O. 8. 278; 60H. R. 333. 
607. Consent to other side pleading certain 
matters.]/—Where pltf.’s attorney consents to an 
application on the part of deft., to plead several 
matters, the abstract of which is submitted to his 
consideration, pitf. is bound by such consent.— 
PIsaNI v. LAWSON (1838), 7 L. J. C. P. 144; 2 Jur. 
304. 

608. Consent to release of defendant—Without 
receipt of money claimed.|—-The authority of an 
attorney to conduct a suit does not extend to 
giving a discharge to a prisoner, in execution on 
judgment in the suit, without receiving the amount 
of the debt. 

In an action against a public officer for the 
escape of a prisoner, it is not sufficient for the deft. 
to aver, that the attorney who prosecuted the 
action, & procured the commitment, required, & 
gave him licence to discharge prisoner, without 
also stating either payment, or a special authority 
from pltf. to the attorney to consent to the dis- 
charge.—SAVORY v. CHAPMAN (1840), 11 Ad. & EI. 
829; 8 Dowl. 656; 3 Per. & Dav. 604; 9 L. J. 
Q. B. 186; 4 Jur. 410; 113 E. R. 629. 
Annotations :—Dbtd. Connon Challis (1848), 11 L. T. 0. S. 

245. Consd. Butler v. Knight (1507), 15 L. T. 621. 

Refd. Lovi v. Abbott (1849), 4 Exch. 588. 

609. -|—An attorney is not authorised 
to receive part of the debt & a security for the 
remainder from a deft. in execution & to discharge 
him from custody.—CoNNoP v. CHALLIS (1848), 2 
Exch. 484; 6 Dow. & L. 48; 17 L. J. Ex. 319; 
11 L. T. 0. S. 245; 154 E. R. 582. 
mat peak :—Refd. Lovegrove v. White (1871), 40 L. J. C. P. 


610. Entry of fraudulent defence —- Admissions 
made against client—Jurisdiction to set aside judg- 
ment & order fresh defence.|—Where a solr. has 

ut in a fraudulent defence for his client without 
he knowledge of the client, making admissions 
on which judgment was obtained against the 
client :—Held: the ct. had jurisdiction to set 
aside the judgment & permit the client to withdraw 
the defence, & put in a fresh defence.—WILLIAMS 
v. PRESTON (1882), 20 Ch. D. 672; 51 L. J. Ch. 
927; 47 L. T. 265; 30 W. R. 555, C. A. 


Annotation :—Reftd. Re Youngs, Doggett v. Revett, Re 
Youngs, Vollum v. Revett (1885), 30 Ch. D. 421, 


611. Employment of shorthand writer “to take 
note.|/—-Where a solr. employs a shorthand writer 
to e shorthand notes of @ case in which the solr. 
is acting for a client, in the absence of a special 
arrangement the solr. is personally liable to the 
shorthand writer for the costs of the notes.— 
Cocks v. BRUCE, SEARL & Goon (1904), 21 T. L. R. 
62; sub nom. Cocks v. B. 8. & G., 49 Sol. Jo. 69. 
Annotation i Rell. Wakefield v. Duckworth (1914), 84 


C. Solicitor en Record. 
612. Duty of solicitor to enter name on record.] 
—A deft., who had appeared in an action in person, 








attorney ‘‘ to proceed to the final end 
& determination *’ of a suit in a magis- 
trate’s court is a cient authority 
fe given ageing: his chest D&D. 

ven en Pera e e e 
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0. Partnership —~ One attorne v 
allowed as attorney on record.}—The ct. p. 
consider it irregular for the name of 
more than one attorney of 
appear as attorney on record.—GIL- 


subsequently employed a solr. to conduct his 

defence, but failed to give notice thereof at the 

Central Office & consequently no solr. appeared 

on the record as acting for deft. Pitf.’s solra. were, 

however, aware that deft.’s solr. was acting for 
deft. & had dealt with him as deft.’s solr. in the 
action. The action being subsequently dismissed 
with costs for want of prosecution: —Held: 
though the failure to get deft.’s solr.’3 name 
placed on the record was an irregularity, it ought 
not, under the circumstances, to be treated as fatal 
to deft.’s right to recover his solr.’s charges.— 

MASON v. Grice, [1909] 2K. B.341; 78L. J. K. B. 

819; 101 L. T. 217, 0. A. 

618. Effect of authority Power to receive 
debt.|—Payment of the debt to an agent employed 
to sue deft. by pltf.’s attorney, is not payment to 

ltf., though payment to the attorney himself is.— 

ATES v. FRECKLETON (1781), 2 Doug. K. B. 628; 
99 BK. R. 394. 

Annotations :—Distd. Hanley v. Casran (1847), 11 Jur. 1088. 
Refd. Robbins v. Fennell (1847), 2 New Pract. Cas. 426. 
Mentd. De Moranda v, Dunkin (1790), 4 Term Rep. 119. 
614. Receipt by London agent.|— 

Payment made by a deft. to the London agent of 

pltf.’s attorney is a payment to pltf. S., the London 

agent of W., attorney to pltf. in a suit between A. 

& B. received the sum sued for from deft., & at the 

request of W. set it off against advances in an 

account between them. The ct. compelled S. to 
pay pltf. de novo, he not showing that there was an 
account between pltf. & W. with a balance in 

favour of the latter.—HANLEY v. Cassam (1847), 2 

i Pract. Cas. 431; 10 L. T. O. S. 1893; 11 Jur. 

1088. 


Annotations :—Consd. Robbins v. Fennell (1847), 11 Q. B. 
248. Apld. Ez Be Edwarda (1881), 8 Q. B. D. 262. 
Refd. Robbins v. Heath (1848), 2 New Pract. Cas. 433. 


615. Power to demand & receive costs 
due.]— Where costs are ordered to be paid to a deft. 
his attorney is competent to demand & receive 
them, without an express power of attorney.— 
MASON v. WHITEHOUSE (1838), 4 Bing. N. C. 692 ; 
1 Arn. 261; 6 Scott, 575; 7L. J. C. P. 295; 2 
Jur. 545; 132 E. R. 955. 

616. ——— Validity of service on_ solicitor.|— 
A party had some time since left home, & had not 
been heard of, & it was not known whether he was 
living or dead. His solr. ceased to act for him, but 
no order had been made for changing solrs. :— 
Held: notices served on such solr, were regular.— 
WRIGHT v. KING (1846), 9 Beav. 161; 15 L. J. Ch. 
178; 6L. T. O. S. 498; 50 BE. R. 305. 

617. -.|—— Where deft. has apps’ 
by attorney, & has not regularly displaced him, 
notice to such attorney, after an intimation from 
him that he has no instructions to defend the 
action, that it will be taken as an undefended case, 
will, if there is time for counter notice of an inten- 
tion to defend, warrant pltf. in taking the case as 
undefended, although out of its order, on the 
morning of the day after the opening of the com- 
mission.— LETT v. WATKINS (1858), 27 L. J. Ex. 
319. 
en :—Refd. Wolff v. Goldring (1875), 44 L. J. ©. P. 


618. ——- ——.] —A hhoaiagry Bey etition having 
been presented by a creditor, the solr. of petitioner 
informed the secretary & one of the directors of 
the fact. The whole of the directors then met, 











MORE v. BULL (1840), 1 Eerr, 94.—- 
CAN. . 


onl 
Notice of trial signed by 


spent not the are. on record.|j— 
AMBLE v. Rens (1851), 7 U. C. R. 
406.—CAN. 
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Sect, 2.— Authority of solicitor to bind client: . 
sect, 2, Cis aub-aect. 8, A, & B. (a) «& (b).] 


etitioner’s solr. being present, & passed resolu- 
ions assenting to the appointment of their secre- 
ae as provisional a dator without prejudice 
to the right of the co. to assent to or nt from 
the proceedings of petitioner, & that C., the solr. 
of a mtgee. of the share capital, should be in- 
structed to take such steps as might be necessary 
in the interest of the co. in relation to the foregoing 
resolution. ©, accepted service of the petition, & 
appeared for the co. on the motion for the appoint- 
ment of an interim liquidator. The petition was 
not served at the office of the co. Some days after 
this a meeting of the co. was held at which resolu- 
tions were passed that the co. should be wound wu 
voluntarily, & that P., the solr. to the co., shoul 
be instructed to carry out the negotiations as to 
the vee oP There was no previous resolution 
appoint: . the solr. The petition came on to be 
heard before the Vice-Chancellor & counsel in- 
structed by P. opposed on behalf of the co. A 
winding-up order ving been made, notice of 
ae was given by P. on behalf of the co. :— 
: (1) as service of the petition had been 
accepted on behalf of the co. by a solr. duly 
eee for that purpose, service at the office of 
the co. was not necessary ; (2) P. had no authority 
to represent the co. on the appeal._—Re REGENT 
UNITED SERVICE STORES (1878) 8 Ch. D. 75; 38 
L. T. 84; 26 W. R. 425, C. A. 

619. ——- ———.] — De Mora v. Concua, [Re 
wae Mints, WITHAM & LAMBEKT, [1887] W. N. 

620. ——.|— BAGLEY v. Maple & Co. 
Lrp., No. 426, ante. : 

— ss CONTEMPT OF CouURT, Vol. 
XVI., p. 64, Nos. 730-783. 

621. ——— Notice of discontinuance.]|—A written 
notice by pltf.’s solrs., ‘‘ we are instructed to proceed 
no further with the action ’’ is a sufficient notice 
of discontinuance within R. 8. C., Ord. 28, r. 1. 

Foreign shipowners commenced an action in 
this country in respect of a collision at sea, & then 
discontinued the action. An order was made 
afterwards for leave to serve a writ, in an action 
respecting the same collision, issued against them 
at the suit of defts. in the former action, by way 
of substituted service upon the solrs. who acted 
in the former action as the solrs. for the foreign 
shipowners. Upon its appearing that the solrs. 

ceased to act for the foreign shipowners, the 
order was set aside.—THE POMMERANIA (1879), 4 
P. D. 195; 48 L. J. P. 55; sub nom. Tur PomeE- 
RANIA, 39 L. T. 642. 
Annotation :—Refd. Spinoer v. Watts (1889), 5 T. L. R. 570. 
. eda of authority.}|—Sce Sect. 1, sub-sect. 4, 
Ls] a e 








SuB-sEcr. 3.—Non-ConrTENTIOUS BUSINESS. 
A. In General. . 
a eae Extent of rut — To allow abatement 
hase-money.]—-Fe GoLDSACK & S ALL, 
[18761 W.N. 44. saat 
Admissions by solicitors.|—A benefit 
building society which had no oe to borrow 


PART IV. SECT. 2, SUB-SECT. 3.—A. of 
q. Extent of authority — Whether 
ten red SE es 
172.—CAN,. staaaea 
x, ~~~ Oontract for eale of land. 
The solr. of & party bes not, ae ach, 
any authority to contract for the sale 





his client’s 


gooda. 
authority to 


lands.—CAMERON 
BROOKS (1869), 15 Gr. 693.—CAN,. 
t—— NB RY v% 
Os 50 N. 8. 448; 33 
81.—CAN. 
a. —— To instruct 


sheriff to 
‘An attorney has no fo Sod 
give instructions a 


Soicrrors, 


money, were permitted by their bankers to over- 
draw their account to a large amount; & in 1876 
&® Memorandum of agreement was ed by the 
officers of the society & confirmed by the directors 
that certain deeds of borrowing members 
which had been deposited with the bankers were 
deposited not only for safe custody but as a security 
for the balance from time to time due. In 1881 an 
order for winding up the society was made, & the 
bankers claimed to retain the deeds as security for 
the balance of their account. No evidence was 
given as to the application of the money which was 
advanced by the bankers; but the solrs. on both 
sides signed an admission that some was 
applied in payment of members withdrawing from 
the society & the remainder in payment of 
salaries, legal expenses, & expenses of mtged. 
prove :—Held ; the admission by the solrs. of 
he society that some part of the money had been 
applied in payment of lawful expenses was sufficient 
to entitle the bankers to a declaration & an inquiry 
as to the amount so applied. BLACKBURN BUILD- 
ING Socrery v. CUNLIFFE, Brooks & Co. (1882), 
22 Ch. D. 61; 562 L. J. Ch. 92; 48 L. T. 33; 31 
W. R. 98, C. A. ; on appeal, sub nom. Brooks & Co. 
v. BLACKBURN BENEFIT SOcIETY (1884), 9 App. 
Cas. 857, H. L. 
Annotations :—Refd. Lloyds Bank v. Chartered Bank of 

India, Australia & China (1928), 97 L.J. K. B. 609. 
Mentd. Ite Guardian Permanent Benefit Bldg. Soc. 
eH 23 Ch. D. 444, n.; Wenlock v. River Dee Co. 
, 36 Ch. D. 675, o.; Small v. Smith (1884), 10 App. 
119; (1884), 10 A p Cas. 33; 
. (1887), 36 Ch. D. 6 
vw. River Dee Co. ee 19 Q. B. D. 155; 

Acts, Ex p. Watson (1 88), 21 Q. B.D. 301; Neath Bldg. 
Soc. t. Luce (1889), 43 Ch. D. 158; Redmanv. Rymer (1889), 
60 L. T. 385; Re Kast & West India Dock Co. (1891), 
717T. L. R. 623; General Auction Estate & Mon Co. 
v. Smith, (1891] 3 Ch. 432; Porteea Island Bldg. Soc. v. 
Barclay, [1895] 2 Ch. 298 ; Zt Wrexham, Mold & Connah’s 
nay Ry., [1899] 1 Ch. 440; Re Johnston Fo Patents 
o., Re Johnston Die Press Co., He J obnstonia, Sngraring 

Co., J. P. Trust v. The Above Cos., [1904] 2 Ch. 234 ; 

A.-G, ». De Winton, [1906] 2 Ch. 106 ; 

Iver, [1906] 1 K. B. 103; Re Birk 

Benefit Bide. Soe., [1912] 2 Ch. 183; Reversion Fund & 

Insce. v. Maison Cosway, [1913] 1K. B. 364; Sinolair 

v. Brougham, {1914] A. C. 898; Liggett (Liverpool) v. 

Barclays Bank, (1928) 1 K. B. 48. 

624. Acceptance of bad counter notice.|— 
A railway co. served pltf. with notice to treat for 
the purchase of certain property, & pltf. served the 
co. with a counter notice requiring them to take 
certain other property as well as that comprised 
in the notice to treat. The solrs. of the co. wrote 
accepting the counter notice but the co. afterwards 
insisted on their right to take st the property 
comprised in the notice to treat. It having been 
found as a fact that the properties were separate & 
distinct; & that therefore the counter notice was 
bad :—Held: the acceptance of the bad counter 
notice by the solrs, could not bind the co. to take 
land which they were not otherwise compellable 
to take.—TREADWELL v. LONDON & SovuTH 
WESTERN Ry. Co. (1884), 54 L. J. Ch. 565; 61 
L. T. 894; 33 W. R. 272. 

625. ~—— Delegation of authority.]— Dew v. 

METROPOLITAN Ry. Co. (1885), 1 T. L. BR. 358, 
C. A. 
——— Direction to sheriff to seize goods in execu- 
tion.|—See ExgouTION, Vol. XXI., pp. 548, 549, 
Nos. 1234-1242. 

626. Acts of omission by solicitor.|—-A patentee, 


annatyne v. Mac- 
beck Permanent 





sheriff to seize any particular goods. 

—-WALLBRIDGE v. HALL, WALLBRIDGE 
MoPHer ov. YROMANS (1887), 4 Man. L. R. 341. 
DL. R. ~—OAN. 


b. ——~- Whether to grant leases. 
A law mt, even though he ma 8 
emplo to collect the rents & a’ d 


to the repairs of a property, has no 


Past IV.—Souicrrorn AND CLIENT. 71 


acting thro his solr., oomened the sole benefit of 
his patent. oe The solr. neglected to register the 
ent, & the patentee proceeded to aasign the 
benefit of his patent to other persons. After bill 
filed the d was re t—Held: he was 
bound by the act of solr., & could not take 
advantage Ry his omission. —HASSALL v. WRIGHT 
(1870), . 10 Eq. 509; 40 L. J. Ch. 145; 18 
W. R. a” 

Ihlee v. Henshaw (18886), 

Ant Ta? New 1 penny, & Cycle Co. - 8p 


55 L. J. Ch. 
sbury, [1898] 


B. Authority to Receive Payment for Client. 
(a) In General. 
627. General rule.]—It ae well settled that it 


is not within the ordinary business of a solr. 
urchase-money belo to his client or 


receive 
money due to him on mtge. nor to receive money 
from for the purpose of investment generally, 


& one maenee is not liable for the misapplication 
of money so received by another without his 
privity. Secus, when the money is received for 
the purpose of being invested on a particular 
security.—BOURDILLON v. ROCHE (1858), 27 
L. J. Ch. 681; 31 L. T. O. S. 264; 6 W. R. 618. 


Ate a: Expl. Eager v. Hanies: & Bridger (1862), 
71. St. Aubyns v. Smart (1 $8). a 
re th 


Apia. ? Plumer v. Gregery (i Bid). 
621. Distd. Biggs v. Bree (1881), 5 

628. Receipt of solicitor receipt of client) — 
STROWBRIDG & ARCHER’S CASH (1613), Godb. 217; 
78 EB. R. 132. 

629. Necessity for express authority]. v. 
SavaGE (1729), 1 Barn. K. B. 147; 904 KE. R. 102. 

630. -]—Where a pitf.’s attorney receives 
a sum of money from deft. it is incumbent on pitt. 
to show that the receipt was without his authority ; 
otherwise it is money paid to his use.—VORLEY v. 
GARRAD (1834), 2 Dowl. 490. 

631. Whether general authority to take pro- 
ceedings sufficient.|—-A general written authority 
by a foreigner & wife resident abroad, to a 
solr. in this country, to take all necessary measures 
for obtaining payment to the wife of a legacy, which 
had been paid into ct. under Legacy Duty Act, 
1796 (c. 52):—Held: upon the petition of the 
husband & wife, to authorise payment to the solr. 
—Ex p. DE rea eion (1849), 13 Jur. 354. 

682. eneral authority from a party 
out of the S amenictind: to his solrs., take 
any necessary proceedings oe obtaining payment 
of his share of the fund in the suit out of ct. :— 
Held: on petition, not to authorise payment of it 
to the solrs.—-WADDILOVE v. TAYLOR (1849), 18 
L. J. Ch. 406; 141. T. O. S. 127; 13 Jur. 1023. 

Delegation of authority.]—See AGENCY, Vol. I., 
p. 390, No. 936. 








XXXV., 


Receipt of mortgage debt.]—See Morraaas, Vol. 
p. 384, 804, 605, Nos. 1272, 8431-3436. 

Authority to receive " tender.]—See AcENcy, Vol. 
I., pp. 824, 325, Nos. 415-420. 


(b) Evidence of Authority—Production of Deed. 
See, now, Law of Property Act, 1925 (c. 20), a. 69. 


683. General rule.]—The on of the 
executed conveyance, with the signed receipt for 
the consideration money indorsed is not in iteelf 
an authority to the solr. of the vendor to receive 
the purchase-money (LORD CHELMSFORD, O.). 

A solr. is not by virtue of his office entitled to 
receive purchase-moneys, even though he may have 
pocscesion of the deed of ouente (TURNER, 

J.).—VINEY v. CHAPIN (1858), 2 De G. & J. 
468; 27 L. J. Ch. 434; 31 L. T. O. S. 1483; 4 
Jur. N. S. 619; 6 W. R. 502 5 44 BE. R. 1071, 
L.0. & L. JJ. 
ses ote tl exp Bourdillon v. err (1858), 

ee sige Dundonald v. Masterman 1869), L. R. 

ag -oonad, ssex v. Dantell, Da ell v. Essex 

(187 B,D P, ae aa Be 


Bwinbanks (tere), 1 Ti Ch. D. Bellamy & 
olitan B a Works (ages), 2a 24 rie D. 387. 


- 18 dé Ba, 62 re ctling 


oe v. fe (1885), 


he eet 


Plumer v. Gregory 

& Merton’s Contract, 

(1905), 98 L. T. Men 

53 L. 'T. 641. 

634. Purchaser not obliged to pay solicitor.]— 
Conveyancing Act, 1881 (c. 41), s. 56, does not 
authorise vendors who are trustees with a power of 
sale to require the purchaser to pay the purchase- 
money to their solr. on production of the deed of 
conveyance duly executed in cases where before 
the Act they could not have required the pur- 
chaser to pay the puteheee money to their solr. 
under a social authority 

Trustees of real estate with a po wer to sell & 
give receipts, sold the estate. he purchasers 
required that the vendors should attend in person 
to receive the purchase-money, or should authorise 
the purchasers to pay it into a bank to the joint 
account of the vendors. The vendors insisted that 
the money should be paid to their solr. on his pro- 
ducing the conveyance duly executed. They gave 
no special reason why the money should be paid 
to the solr., but relied on Conveyancing Act, 1881 
(c. 41), 8. 56 :—Held: sect. 56 had no application, 
& the purchasers had a right to insist on their 
requisition. Re BELLAMY & METROPOLITAN 
Board oF Works (1883), 24 Ch. 7 887; 52 
L. J. Ch. 870; 48 L. T. 801; 47 J. . 550 3 31 


W. R. 900, C. A. 
Annotations -—Apld. Re Flower & eee cuien Board of 
Works, Ite Flower & Same (1884), 2 . D. 592. Cons 


Re Het & Merton’s Contract trROsye 3 Oh, 269. 
Day v. Woolwich Equitable Mite: Soc. (1888), 40 ch. D. 
491. Mentd. Re Eyre, Eyro v. Eyre (1883), 49 L. T. 259. 


one authority to grant leases on 

of his employer. The exist- 

ence Loe such an authority must be 
fo tou by the person who re 

found aren it. eae AIRY 

LTD GILLESPIE, [1922 - ao 
658 50 Bo. L. R. $80; 1822) 

487 --S00T. 
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eee Paes for express autho- 
ay Pe bed of aorney. or other 
authority n to 
authorise the te at, of pone out 
of ct. to th even thoug 
parties to wh om coming are 
numerous, & not Nackt in Aaieeica. 
—Swan ©. MaRMORA IRON WORKS 
Oo. (1867), 2 Ch. Ch. 1 155.—OAN. 
629 li, ~—.J—The retainer of an 
attorney or solr. to collect a femene 
& to take such proceedings aa he may 


deem proper to effect this objeot, 
gives him authority to receive the 
Shatee ‘emeceially the vesty wnauing 
effectually the party ma 

the payment, unless the client restricta 
or terminates the authority given to 
his eens or solr.—MOopy _ v. 
TYRRELL (1875), 6 P. R. $13.—OAN. 

629iii, —— oa eee POLLEY 
(1886), 12 O. R. 702.—CAN 

629 iv. aoe H. (1900), 20 
0. L. T. 140.—CAN. 

seal v. ——.}/-In the absence of 

ca bon to enforce nates: 
on there is no 
relation of solr. & clien' 
ae authority may be impli 
solr, to receive interest Le principal 
due tbe ae on the Bec ad tun an > o— 
e 


though the 

loan. The sot ; lg ‘must have otter 
authority for the purpose, or 

fia, ooume ot of dealing between the 


parties must have been such as to 
necessarily imply such an authority : 
& the onus of establishing that is 
(0a) 8 NB. he hep Rep. un 32 
C. Me 7.—CAN. = 


620 vi. ———.}]—- CUTHBERT Mo- 
ALEER (1915), 34 N. ZL. R 942.—-N. Ze 
o. Receipt of mortgage loan from 
behalf of Bo 
BROCE DA v, Hoitmes (1900), 
8.—CAN. 


insist on Bhai 
ee a has 


tendered 
a fre payable to Booed "atlent te tor 


amount.—KNOWLTO Fav 
O00, Ne 3a? 337: isc. at ait 


. L. 
N, 32.—CAN. 
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Sect. 2.—Authority of solicitor to bind client: Sub- 
sect, 8, B. (b), (c) & (d), C. & D.) 


635. Solicitor must be acting for party to be 
charged.|—A solr. producing a deed containing a 
receipt must in order to discharge a person aying 
him be acting for the person sought to be charg 
& having the deed in his office is not equivalent to 

roduction of it.—Day v. WooLWICH EQUITABLE 

UILDING Soctery (1888), 40 Ch. D. 491; 58 
L. J. Ch. 280; 60 L. T. 752; 37 W. R. 461. 
Annotations :—Oonad. Ke Hetling & Merton’s Contract, 

{1893} 3 Ch. 269. Distd. King v. Smith, [1900] 2 Ch. 425. 

636. ———.]—The production by vendor’s solr. 
of a conveyance executed by the attorney of a 
trustee, acting under a general power, & not 
specially empowered to receive the money, is not 
a sufficient authority to the purchaser, under Con- 
veyancing Act, 1881 (c. 41), s. 56 (1) & Trustee 
Act, 1888 (c. 59), s..2 (1), to pay to the solr. the 
portion of his purcfiase-money which is payable 
to the trustee in question. The solr. for that par 
pose must be authorised by the trustee himself to 

roduce the deed.—Re HeEtTriInc & MERTON’S 

NTRACT, [1893] 3 Ch. 269; 62 L. J. Ch. 783; 
69 L. T. 266; 42 W. R. 19; 9 T. L. R. 553; 37 
Sol. Jo. 617; 2 R. 548, C. A. 


:—Refd. Bennett v. Stone, (1903] 1 Ch. 509; 


tations 
ate Bayley Worthington & Cohen’s Contract, {1909} 1 


. 648. Mentd. He London Corpn. & ‘T'ubb’s Contract, 

[1894] 2 Ch. 524; He Wilsons & Stevons’ Contract, [1894] 

8 Ch. 546; He Strafford & Maples, [1896] 1 Ch. 235; 

Re Woods & Lewis’ Contract, iiss) 4 Ch. 433; fe 

Pelly & Jacob’s Contract (1899), 80 L. T. 45. 

637. -]—Two trustees advanced money on 
a mtge. of realty. S., one of the trustees, paid the 
money to E., a solr., who produced to him the 
mtge. deed executed by K. asthe mtgor. The deed, 
which contained the usual receipt for the money 
in the body of it, was handed over by E. to S., who 
retained it. K., who was not a man of much educa- 
tion, & employed E. from time to time in relation 
to his property, & had implicit confidence in E., 
had signed the deed on his advice but did not know 
that it was a mtge. & had not instructed E. to 
obtain a mtge. E. misappropriated the money & 
absconded. On discovery of the fraud K. brought 
an action against the trustees to set aside the 
mtge. :—Held: in the circumstances K. was 
estopped by his conduct from denying that the 
mtge. was valid, & that E. had authority to 
receive the mtge. money.—KING v. Sm1TH, [1900] 
2 Ch, 425; 69 L. J. Ch. 598; 82 L. T. 815; 16 
T. L. R. 410. 
Annotation :—Mentd. Howatson v. Webb, [1907] 1 Ch. 537. 

638. What amounts to production of deed — 
Possession of deed in office.|—-Day v. WooLWwicH 
EQUITABLE BUILDING Society, No. 635, ante. 


(c) Payment by Cheque, ete. 

639. Payment by cheque—Necessity for special 
authority.]|—A solr. who is authorised to accept a 
tender of mtge. money on behalf of his client is 
not at liberty to accept a banker’s cheque, & tender 
of a cheque by the mtgor. to the solr. is accord- 
ingly insufficient.—BLUMBERG v. Lir® INTERESTS 
& REVERSIONARY SECURITIES CorpNn., [1897] 1 Ch. 
171; 66 L. J. Ch. 127; 75 L. T. 627; 45 W. R. 
2468; 41 Sol. Jo. 180; affd., [1898] 1 Ch. 27; 67 
L. J. Ch. 118; 77 L. T. 506, ©. A 
Annotations :—Retd. Johnston v. Boyes, [1899] 2 Ch. 73; 

Bradford v. Price (1923), 92 L. J. K. B. 871. 

640. Good payment when cheque honoured.] 
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SoLIcrrors. 


—Deft. purchased sepyncid land in pitf.’s manor, 
& was admitted by 0., who had been appointed 
by the steward of the manor as his deputy 
to admit deft. ©. also acted as deft.’s attor- 
ney in completing the purchase. Nine da 
afterwards deft. gave O. a cheque for £87 10s. 8d., 
viz., £78 15s. for the lord’s fine, £4 118. 8d. steward’s 
fees, & £4 4s. 0.’s own charges as deft.’s solr. 
This cheque was crossed by deft., at the request of 
O. to O.’s bankers. The cheque was duly paid by 
deft.’s bankers to C.’s bankers, & they retained 
the money in discharge of a debt due to them by 
C., who had overdrawn his account. In an action 
by pltf. against deft. to obtain payment of the fine 
due :—Held: there was evidence for the jury to 
support a finding that the payment of the fine to 
O. was a valid payment to the lord.— BRIDGES v. 
GaRRETT (1870), L. RB. 5 U. P. 451; 39L. 5.0. P. 
251; 22 L. T. 448; 18 W. BR. 815, Bx. Ch. 


tations : ld..Pearson v. Scott (1878), 9 Ch. D. 198. 
Consd. Papé v. Westacott, [1894) 1 Q. B. 272. Distd. Re 
B (1898), 43 Sol. Jo. 98. eid. 
Crossley v. Magrdac, [1893] 1 Ch. 594; Hine v. Steamship 
Ince. Syndicate, The Netherholme, Glen Holme & Rydal 
Holme (1895), 72 L. T. 79; Walker v. Barker (1900), 16 
T. L. R. 393: Robinson v. Marsh, [1921] 2 K. B. 640; 
Bradford v. Price (1923), 92 L. J. K. B. 871. 


641. Payment by settlement in account — 
Settlement not binding on client.|—Four exors. 
holding stock in their name directed their solr. to 
sell the stock. The solr., in the name of his firm, 
gave to astockbroker whom the solr. had employed 
in Stock Exchange speculations directions to sell 
the stock. The stock was sold by the broker, & 
the solr. returned to the stockbroker transfers of 
the stock, with receipts indorsed, signed by the 
four exors. The sale was completed, & the stock- 
broker sent to the solr. a cheque for part of the 
purchase-money for the shares, & carried the 
balance on the transaction to the credit of the solr. 
in the account between them, which account was 
afterwards settled by a payment made to the 
stockbroker :—-Held: under the circumstances, 
the stockbroker must be held to have had notice 
that the shares were not the property of the solr., 
& though the solr. had from the exors. authority 
to receive the purchase-money, payment to him, 
by giving him credit in an account between them, 
was not sufficient to discharge the stockbroker, 
who remained liable to the exors. for the balance.— 
PEARSON v. Scott (1878), 9 Ch. D. 198; 38 L. T. 
747; 26 W. R. 796; sub nom. PIERSON v. ScoTT, 
47 L. J. Ch. 705. 

Annotations :—Consd. Papé v. Westacott, [1894] 1 Q. B. 272. 
Refd. Hine v. Steamship Ince. Syndicate, The Nether- 
bolme, Glen Holme & Rydal Holme 1893) 72 L. T. 79 ; 

(1 16 T. L. R. 393; Bradford v. 

B. 871. Mentd. Blackburn v. 


5 i T. 510; Anderson v. Sutherland 
(1897), 13 T. L. R. 163. 


(ad) Other Cases. 

642. Solicitor with conduct of sale by court— 
Authority to receive purchase-money for payment 
in.]—It is the duty of the solrs. of the party having 
the conduct of the sale to pay the deposit into ct. 
for the auctioneer.—Bieas ». BREE (1881), 61 
L. J. Ch. 64; 45 L. T. 648; 30 W. R. 132; affd. 
ee 51 L. J. Ch. 263; 46 L. T. 8; 30 W. R. 
Amotations :—Apld, Brown v. Farebrother (1888), 58 L, J. 


. 8. Refd. Re Mitchell, Mitchell v. Mitchell (1884), 
54 L. J. Oh. 342. 


6438. ——- ——-.]—By a trae in a par- 
tition action it was ordere 


that hereditaments 
after delivery of the writ to the 


Authority to retelve repayment of manag or postpone the anlo’of the ehattal 

6. v receive fr f. Authority of ma clerk to OF one the sale 0: 0 

of morons princtpal.|—McM v. withdraw writ! of D edine o-Athobeh seized under it. there is no implied 
OLLEY (1887), 13 O. R. 299.—CAN. an execution creditor or his solr, power in the managing clerk of the 
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should be sold by pe by public auction in such 
way as he should t fit, & the purchase-money 
be paid into ct. The sale took place under con- 
ditions of sale which provided for the payment of 
the purchase-money at the office of the solrs. of 
the vendors, & which also contained a reference 
to a certificate in the rtition action. The 
required deposit was paid by the purchaser to the 
auctioneers, who acknowledged the receipt & 
signed the memorandum of sale as ‘‘ agents for 
the vendors.’’ The auctioneers subsequently paid 
the balance of the deposit after deductions for 
costs to the solrs. for the vendors. The vendors 
now sought to recover this amount in an action 
against the auctioneers :—Held: inasmuch as the 
sale was under an order of the ct., the auctioneers 
had authority to pay the deposit to the solrs. of 
the vendors, & were not liable to refund.— BROWN 
a 2p RePeOTHE (1888), 58 L. J. Ch. 3; 59 L. T. 

644. Payment by receiver to solicitor of planet 
—<A. receiver held liable for money which he 
paid pitf.’s solr. directing him to pay it into ct., 
which was never done.—DELFOSSE v. CRAWSHAY 
(1884), 4 L. J. Ch. 32, L. C. - 
.]|—A judgment having been obtained 
against deft., & other actions having been com- 
menced against her, a receiver of her property was 
appointed. The order appointing the receiver 
directed him to receive an annuity to which deft. 
was entitled, & in the first place to pay the sum of 
£1 per week to deft., & then to pay to pltfs. the 
amount of their judgment debt, & after satisfac- 
tion of such judgment debt to pay pari passu any 
debts owing by deft. to other creditors. The 
receiver paid the weekly sum to deft., but handed 
over the balance of the amount received by him 
to the solr. who had acted for pltfs. in the actions 
against deft., & who also acted as private solr. to 
the receiver himself. The solr. appropriated the 
money so paid to his own use :—Hela : the receiver 
must refund the money paid to the solr., as he had 
not complied with the order directing him to pay 
the amounts received by him to pltfs.—InD, COOPE 
& Co. v. Kipp (1894), 63 L. J. Q. B. 726; 10 
T. L. R. 603; 38 Sol. Jo. 651; 10 R. 528; sub 
nom. IND, CooPE & Co., Lrp. v. Kipp, AITCHESON 
& Co. v. Same, 71 L. T. 203. 





C. Signature of Memorandum as Agent. 


See Contract, Vol. XII., pp. 156, 157, Nos. 
1104-1114. 


D. Receipt of Purchase-Money or Deposit on Sale. 

646. Receipt of deposit as agent for vendor— 
Money held at vendor’s disposition.|—On sale of 
premises by auction, the memorandum of agree- 
ment to purchase & sell was signed by the 
auctioneer as agent for the purchaser, & by the 
vendor’s attorney, subscribing himself as ‘‘ agent 
for S.S.,’’ the vendor. Purchaser paid his deposit 
to the attorney, who gave a receipt, signed by 
himself as ‘‘ agent for 8.8.” The sale going off 
through the vendor’s default, & the deposit money 
not being returned :—Held: the purchaser could 
not bring an action of money had & received against 
the attorney, for he was not a stakeholder, but 
merely the vendor’s agent, & payment of the 
deposit to him was payment to the vendor.— 
BAMFORD v, SHUTTLEWORTH (1840), 11 Ad. & Bl. 
Fes es Be (Reketeld v, Nowton (1844), 6.0. B 

nro RE i (-) e N& al . B. 

276. Apld. E F &, p 80. 


it wv. Day (1865), L. R. 1 
Apprvd. Ellis v. Goulton, [1893] 1 4. B. 850. 





solr. to do so, notwithatanding that 


the clerk is left in charge of the solr.’s the 


office & profegsional business during 
tonipueary absence of his em- 


73 


647. —(1) Where a solr. acting for 
a vendor receives the deposit on the sale of an 
estate, the law will not imply, as in the case of an 
auctioneer, that he receives it as stakeholder. If 
he prota to receive it as agent for the vendor 
he is bound to pay it over to on demand. 

(2) In cases in which the solr. is acting for both 
parties ... it is possible that he may hold the 
deposit as agent for both of them, & then he will be 
a stakeholder (DRLE, C.J.).—EpDGELL v. DAY 
(1865), L. R. 1 C. P. 80; Har. & Ruth. 8; 35 
L. J.C. P. 7; 18 L, T. 828; 12 Jur. N.S. 27; 
14 W. R. 87. 


Annotation :—As to (1) A . Ellis v. Goulton, (1893 
POD a5. (1) Apprvd v. Goulton, [ } 


648. -|—On the sale of premises by 
auction the purchaser paid a deposit to the vendor’s 
solr. as agent for the vendor. The sale went off 
through the default of the vendor, & the purchaser 
brought an action to recover the deposit from the 
solr. :—Held: the poet of the deposit to the 
solr. was equivalent to payment to the vendor, & 
the action could not be maintained. 

When a deposit is paid by a purchaser under a 
contract for the sale of land, the person who makes 
the payment may enter into an agreement with 
the vendor that the money shall be held by the 
recipient as agent for both vendor & purchaser. 
If this is done, the person who receives it becomes 
a stakeholder, liable, in certain events, to return 
the money to the person who paid it (BOWEN, 
L.J.).—ELLIs v. GOULTON, [1893] 1 Q. B. 350; 
62 L. J. Q. B. 282; 68 L. T. 144; 41 W. R. 411; 
9T. L. R. 223; 4 R. 267, 0. A. 

Annotation :—Refd. Archangel Saw Mills v. Baring & A.-G., 
Steam Saw Mills v. Baring & A.-G. (1921), 37 T. L, R. 857. 
649. Receipt of deposit as stakeholder—Lia- 

bility to make good loss if parted with.|—On a 

contract for purchase a part of the purchase- 

money was paid as a ‘‘ deposit ’’ to the vendors’ 
solr. who ape it away at the desire of the vendor 
without the concurrence of the purchaser. This 
created a difficulty in completing the purchase, 
as a mtgee. of the estate would not join in the 
conveyance without payment to him of the de- 
posit. In a suit of the purchaser for specific per- 
formance the solrs. were declared liable to make 

good the money.—WiaGaIns v. Lorp (1841), 4 

Beav. 30; 49 E. R. 248; previous proceedings 

(1838), 2 Jur. 786. 

Annotation :-—Consd. Fdgell v. Day (1865), L. R.1C. P. 80. 














650. ——.]—-EDGELL v. Day, No. 647, ante. 
651. ——— ———.]—E.Luis v. GouLton, No. 648, 
ante, 


652. Receipt of purchase-money as agent for 
vendor—Solicitor acting for both parties.]——A. pur- 
chased an estate from B., & on the completion, one 
solr. acted for both parties, & the purchase-money 
was paid into his hands. Afterwards, the pur- 
chaser was defeated by C., who had a paramount 
mtge. The purchaser presented a petition against 
the solr., asking payment by the solr. out of the 
 aplied pate iatt dd of the losses occasioned, or that 

e might indemnify petitioner. The petition was 
dismissed with costs, the ct. holding, first, that it 
had no jurisdiction to award compensation or 
damages in such a case, &, secondly, that the 
money having come to the hands of the solr. as 
agent of the vendor, & not of petitioner, it could 
not interfere—Re HInron, Tyna . WEBB 
(1851), 14 Beav. 14;18 L. T. O. 8. 373; 15 Jur. 1023; 
51 E. R. 192. 

Solicitor with conduct of sale by court.)—~See 
Nos. 642, 643, ante. 


_ Warts v. Norrina, [1897) 
I. R 241.—IR, 
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Sect, i ated of solicitor to bind client: Sub- 
eect. 4. 


Sus-sect. 4.- -Nottce Tro SoLicrror IMPUTED 
To CLIENT. 


See, now, Law of Property Act, 1925 (c. 20), 8.119. 
Notice generally, see AGENCY, Vol. I., Pp. 610 
él seg. ; BANKRUPTCY, Vol. V., pp. 776, 778, 779, 
782, 920, Nos. 6669, 6684-6689, 6710, 6714, 7524— 
7628; CHosEs IN AcTion, Vol. VIII., pp. 463, 
464, Nos, 343-846; Equity, Vol. XX., pp. 310 
ct seg.; MORTGAGE, Vol. XXXV., p. 470, Nos. 

2049-2053. 

658. General rule.] —- Notice to a solicitor is 
actual notice to the client.—TUNSTALL v. TRAPPES, 
TUNSTALL v. TASBURGH, RAWSON ¥v. TASBURGH, 
GosiINna’s CASE (18380), 3 Sim. 301; 57 BR. R. 1011. 
Annotations :—Mentd. Barnes v. Racster (1842), 1 Y. & C. 

Ch. Cas. 401; Bonham v. Keane en 83DeGF.&J. 

318; Doswell v. Reece (1865), 13 L. T. 156. 

654. -] — Notice to a solr. is actual notice 
to his client.—Espin v. PrMBERTON (1859), 3 
De G. & J. 547; 28 L. J. Ch. 311; 32 L. T. 0.8. 
345; 5 Jur. N. 8S. 157; 7 W. R. 221; 44 E. R. 
1380, L. ©. 

Annotations :-—Distd. Austin v. Tawney (1867), 15 W. WR. 
463. Folld. Bradley v. Riches (1878), 9 Ch. D. 189. 
Consd. Cave v. Cave (1880), 15 Ch. D. 639. Refd, Kast- 
ham v. Wilkinson (1859), 33 L. T. O. 8. 234; Manners v. 

Mew (1885), 29 Ch. D. 725; Brown v. Stedman 7{ 1898), 
40 Sol. Jo. 457; Davis v, Hutchings (1907), 96 L. T. 293. 
655. -}— The rule that a purchaser can 

rescind a contract of sale entered into by his agent 
on his behalf on the ground that the agent has 
received a secret commission from the vendor only 
applies where the agent has by reason of the 
receipt of the commission an interest conflicting 
with his duty to his principal. 

Therefore, where one of the purchasers of land 
who acted as agent for all the purchasers in negoti- 
ating the purchase received a commission on the 
amount of the purchase-money from the vendor 
but his interest was to obtain the land as cheaply 
as possible :—Held: the purchasers were not 
entitled to rescind. 

Knowledge of the solrs. acting for the purchasers 
in the matter, of the commission, such knowledge 
having been acquired by them while acting in the 








PART IV. SECT. 2, SUB-SECT. 4. 653 viii. —— 


~}~TUOCKER v. HENZILL h 
(1854), 4 I. Ch. R. 513.—IR. 


SOLICITORS. 


matter binds the purchasers.—-ROWLAND uv. Onar- 
MAN, ROWLAND v. CorRIn, ROWLAND v. BRAND- 
RETH (1901), 17 T. L. R. 669; 45 Sol. Jo. 691. 
656. Rule restricted to hostile parties.) — The 
rule that notice to a solr. is notice to the client 
4 Sag only aa between parties dealing hostilely 
with each other.—AUsTIN v. TAWNEY (1867), 2 
rc App. 148; 36 L. J. Ch. 389; 15 W. R. 463, 


657. Whether restricted to same transaction, | — 
Whether notice to an attorney in one transaction 
shall be notice to him in another transaction must 
in all cases depend upon the circumstances.— 
MountForD v. Scott (1823), Turn. & R. 274; 37 
E. R. 1105, L. C. 


Annotations :—Expld. Hargreaves v. Rothwell (1836), 
Donnelly, 38. nsd. Perkins v. Bradley (1842), 1 Hare, 
219; Fuller v. Benett (1843), 2 Hare, 394. pela. ‘Kennedy 


v. Green oe 8 My. & K. 699 ; Bulpett v. Sturges (1870), 

22 L. T. 739. : 

658. -}— B., a solr., not having delivered 
his bill of costs, represents to his client that he is 
indebted to him in a certain sum, for which he 
induces him to execute a bond to W., to whom B. 
is indebted in the same amount, B. peas acted 
as W.’s solr.; W. held to be affected with B.’s 
knowledge in the transaction.~HARRISON  v. 
WILTSHIRE (1835), 4 L. J. Ch. 260. 

659. ——-.|—Where one transaction is closely 
followed by, & connected with another, or where 
it is clear that a previous transaction was present 
to the mind of a solr., when engaged in another 
transaction, there is no ground for the distinction, 
by which the rule, that notice to the solr. is notice 
to the client, has been restricted to the same 
transaction.— HARGREAVES v. ROTHWELL (1836), 
1 Keen, 154; Donnelly, 88; 5 L. J. Ch. 118; 48 
E. R. 265. 


Annotations :—Apld. Clough v. French (1842), 6 Jur. 636. 
Consd. Re Cousins (1386), 31 Ch. D. 671. efd. Fuller v. 
a 2 Hare, 394; Bulpett v, Sturges (1870), 


660. .|—~ When various transactions are 
wound up by an absolute conveyance of the pro- 
perty to which they relate, a subsequent mtgee. of 
the property is not fixed with constructive notice 
of transactions anterior to & ending with the sale, 
by the fact of his having employed, as solr., the 








7 -}~-The knowledge of a 
solr. that a vendor of lands holds it 


653i. Generul rule.J—It is sottled 
law that notice to a solr. in the trans- 
action is notice to those for whom 
he ig acting.—OCOMMERCIAL BANK OF 
ee v. COOKE (1862), 9 Gr. 524. 


653 ii. .J—Where such motives 
exist in the d of a solr. as would 
be sufficient with ordinary men _ to 
induce them to withhold information 
from the client, the presumption {s, 
that it was withheld; & the uncom- 
municated knowledge of the solr. is 
not imputed to the client as notice. 
—-CAMERON v. HUTCHISON (1869), 16 
Gr. 526.—CAN. 

658 iii. ——.}—GiBBONS v. WOSON 
eee), 17 O. R. 290; 17 A. R, 1— 


658 iv. -—Knowledge of the 
solicitor is knowled of clHent.— 
CLARK v. KENDALL (1896), 4 B.C. R. 
503.—CAN. 

——BARTRAM v, GRIOK 


653 Yeo. 
(1912), 22 O. W. R. 191: 30. W.N 
1296; 4D. L. R. 682.—GAN, 

653 vi. -——.}—-Notice to the solr. is 
notice to the client, but the rule does 
not extend to cases in which the solr. 
acts for third parties.—GERRARD v. 
O’REILLY (1848), 2 Con. & Law. 165; 
8 Dr. & War. 414.—IR. 

8 v. BRERE- 


653 vii, ———.}—RicHARD 








653 ix. ——-.}—On A.’s marriage, her 
settlement, of which B. was a trustee, 
was prepared by K., a solr., who after- 
wards, on B.’s palit 3g with C., pre- 
pared their settlement, whereey C.’s 
property was not settled; but it was 
stated that K. had been consulted by 
her :—JIeld: ©. had notice of A.’s 
settleoment.—Moore v. MAHON (1857), 
9 Ir. Jur. 277.—IR. 


653 x, ——.]}—SaNKEY v. ALEXANDER 
(1874), 9 I. R. Eq. 259.—IR. 


653 xi, ———.]—Where a solr. acts for 
a client under a power of attorney, the 
knowledge of the svlr. is not mere 
constructive notice to the cient, 
which, under Land Transfer Act, 
1885, 8. 189, has not the effect of 
actual fraud, but the rule applies that 
oe a! cannot retain a benefit 
ob ed for him by the fraud of the 
Le oe v. HOWLETT? (1895), 
13 N. Z. L. R. 584.—N.Z. 
ruf age to rule.}—Though the 

e of the ot. is, that notice to the 
solr. of a purchaser is notice to the 
client of any question affecting the 
validity of the title, this does not 
apply where the information he ob- 
tains from the vendor is such as it 
may be said shows that the vendor & 
solr. were conspiring together to effect 
a fraud,— DRIFFILL v, GOODWIN (1878), 
23 Gr. 431.—-OAN, 


only as trustee will not be imputed to 
his client, the purchaser, merely 
because the client employs a clerk in 
the solr.’s office to prepare the neces- 
sary transfer & soarch the title, when 
the solr. is not actually informed of 
the transaction, & the clerk knows 
nothing of the trust.—Norrn Wrer 
Construction Co. v. VALLE (1906), 
16 Man. L. R. 201.—-CAN. 

k, ~The ct. will not pre- 
sume notice to have been given to 
his cHent by an attorney where such 
notice would involve a confession by 
the attorney of a fraud practised 
Py. himself. HORMAsJI TEMULJI ¥. 

NKUVARBAI (1875), 12 Bom. 262. 


1 ae aE NIXON vv. HAMILTON 
gare . Eq. R. 46; 2 Dr. & Wal. 

6571. Whether restricted to same 
transaction.)-— GREEN v. FLETOHER 
(1887), 8 N. 8. WwW. Hq. 58.—AUS. 

657 it. ——.}—Re HaLi’s EATATS, 
HALL, ETO., PETITIONERS (1893), 31 
L. BR. Ir. 416.—IR, 


657 iil. ——~.)— SmMitH v. Essery 





MR en ane ed 


trustees.}—BROWN v. SWEET 
(1882), 7 A. R. 725.--CAN. 
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person who acted as solr. & trustee in those trans- 
actions.—-HDGECUMBE v. STRANGER (1837), 1 Jur. 


0. 

661. ———.] —- A party employed the same solr, 
to an action for an alleged debt against the 
personal representatives of an in as another 
creditor had employed to obtain the usual decree 
in a creditor’s suit against the same parties. The 
ct. held that the party bringing the action must be 





considered as ha received notice of such 
decree & ted an injunction without costs to 
restrain from procée with his action.— 
CLOUGH v. FRENCH (1842), 6 Jur. 636. 

662. -]—The employment of a solr. to do 
& mere mini act, such as the procuring the 


execution of a deed, does not so constitute him an 
agent as to affect his client with constructive 
notice of matters within the knowledge of the solr. 
W. being about to take a transfer of a mtge., 
employed P. & L. as his solrs. to investigate the 
title & conduct the negotiation; but C., who was 
the solr. to the mtgors., was employed to procure 
the execution by W. of the deeds of tr er. ©. 
was aware of a judgment debt registered against the 
mtgors., but did not communicate the fact to W. 
W. afterwards advanced a further sum of money, 
& took a further charge. In a suit for foreclosure : 
—Held: the employment of C. did not constitute 
him the agent o . §0 as to affect W. with con- 
structive notice of the judgment debt.—WyYLLIE 
v. POLLEN (1863), 3 De G. J. & Sm. 596; 2 New 
Rep. 500; 32 L. J. Ch. 782; 9L.T. 71; 11 W. R. 
1081; 46 EB. R. 767, L. C. 
Annotation ¢— Monti. Blackburn, Low v. Vigors (1887), 57 


L.J.Q.B 

663. -]—N., a solr., in 1864, acted for M., 
one of the cestuis que trust, under a settlement on 
the occasion of certain shares, subject to the settle- 
ment trusts being transferred to him, & then knew 
that the shares were affected by the trusts. 
Between 1864 & 1871, N. on several occasions lent 
money to M. on the security of the shares, which 
were transferred & retransferred from one to the 
other on the occasion of loans & repayments. In 
1871 N. acted as solr. to the trustees of the settle- 
ment, on their wishing to reinvest their trust 
fund, & he then read a part of the deed relating 
to the powers of investment, but no other part. 
He subsequently, & as he swore, without know- 
ledge that the trusts of the settlement affected the 
shares, advanced money to M. on them, & obtained 
a transfer to himself :—Held: he was not affected 
with constructive notice of the trusts.—-Briaas v. 
MassEyY (1880), 42 L. T. 49. 

Mortgage transactions.|——-See MORTGAGE, 
Vol. XXXV., p. 470, Nos. 2049-2053. 

664, Must be given on pending matter.}|—Com- 
munications to a solr., to make them notice to a 
client, must be made in respect of some pending 
matter, & be such that the solr. was bound to 
communicate them to the client; the mere cir- 
cumstance of being the ordinary solr. of a party 
amounts to not (LORD CRANWORTH, 63). 
Hooper v. Cooks (1856), 25 L. J. Ch. 467; 27 
L. T. O. 8.178; 2 Jur. N.S. 527, L. O. 

665. Solicitor acting for both parties — Know- 
ledge of intentions of borrower not imputed to 
lender.|—Where a solr. acts for both parties to a 
loan, although knowledge of important facts known 
to him must be imputed to both such parties, 
knowledge of the intentions of the borrower, as to 
the disposal of the money, cannot be so imputed.— 
Re COLEMERE (1865), 1 Ch. App. 128; 14 W. R. 
818; sub nom. Re COLEMERE, Ex p. COLEMERR, 35 
L. J. Boy. 8; 18 L. T. 621; 12 Jur. N.S. 38, L. O. 
A —, 2 on, Ex p. 
mpotations med he foe epatae dicen: dee a ‘allen & 
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Page (1870), 19 W. R. 374. Montd. Re Nurse, Hr p. 
Foxley (1868), 3 Oh. App. 515; Re Sinolair, Hz p. Chap 
(1884), 26 Oh. D. 319. 

.J—See Hquiry, Vol. XX., pp. 312-316, 
Nos. 626-647. 

666. Solicitor stating intention not to communi- 
cate with client.|—Though notice to a solr. will in 
general be binding on his client, yet, if the solr. 
express to the | ee giving the notice his intention 
of concealing the notice from his client, the client 
will not be bound by the notice.—SHARPH v. Foy 
(1868), 4 Oh. App. 85; 19 L. T. 541; 17 W. R. 


Annotations :-—Refd. Rolland v. Hart (rB7a). 40 L. J. Ch. 
701; Cave v, Cavo, Chaplin v. Cave (1880), 42 L. T. 730. 
Mentd. Bateman v, Faber (1897), 77 L. T. 578. 


667. Signature of order by solicitors—Whether 
notice of contents of order to client.] — UNITED 
TELEPHONE Co. v. DALE (1884), 25 Ch. D. 778; 53 
L. J. Ch. 295; 50 L. T. 85; 82 W. R. 428. 


Annotations :—Refd, D. v. A., (1900) 1Ch. 484; Re Launder, 
Launder v. Richards (1908), 98 L. T. 554. entd. 
Dunlop Pneumatic Tyre Co. v. Moseley, [1904] 1 Ch. 


668. Disclosure of material fact to solicitor of 
underwriter—Not notice to underwriter.|—A mere 
disclosure of the existence of such arrangement 
[no recourse against lightermen] to deft.’s solr. is 
not notice of it to deft.—TaTs v. Hysior (1885), 
15 Q. B. D. 368; 54L. J. Q. B. 592; 53 L. T. 581; 
1T. L. R. 532; 5 Asp. M. L. C. 487, 0. A. 
Annotations :—Retd. The Bedouin, [1894] P. 1. Mentd. 

Price v. Union Lighterage Co. (1903), 8 Com. Cas. 155. 

669. Insertion of advertisement for creditors— 
Whether knowledge of solicitor notice to executors.] 
—tThis was an action by a legatee under the will of 
F., who died in 1870, asking for payment of her 
legacy, which was directed to be raised out of real 
estate, & the non-raising of which she alleged to be 
a breach of trust, & the execution of the trusts of 
F.’s will. There had originally been three exors. & 
trustees of F.’s will; one of these, J., still survived, 
& was a party to the action. O., another of the 
exors., had died in 1878. The exors. of O. were 
made defts., but claimed to be dismissed on the 
ground that in Oct. 1879, they had issued adver- 
tisements for claims under Law of Property 
Amendment Act, 1859 (c. 35), a. 29, that no claim 
had been made for the legacy, & they had dis- 
tributed the whole of 0.’s estate. Pltf. insisted 
that they ought to be retained as defts.: (a) 
because J., the surviving trustee, had acted as 
solr. for the exors, of C., & had committed a breach 
of trust in not seeing that pitf.’s legacy was raised, 
& that the exors. of O. had constructive notice of 
this breach of trust when they distributed the 
estate ; (b) because pltf. had a right to follow O.’s 
estate in the hands of the beneficiaries, & his exors. 
ought to be defts. in order that an account might 
be had against his estate :—Held: under the cir- 
cumstances no notice of pltf.’s claim could be 
brought home to the exors. of 0C.—Re FREWEN, 
FREWEN v. FREWEN (1889), 60 L. T. 953. 

670. Notice by incumbrancer to solicitor of 
trustees—Not notice to trustees—Uniess solicitor 
expressly authorised to receive notice.|——Notice by 
an incumbrancer upon a fund to the solr. for the 
trustee of that fund is not notice to the trustee 
unless the solr. is expressly authorised to receive 
such notice.—SarfrRON WALDEN SHCOND BENEFIT 
Buitprne Soctery v. Rayner (1880), 14 Oh. D. 
Faye 49 L. J. Oh. 465; 48 L.T.3; 28 W. R. 681, 


Annotations :—-Distd. Re Kellock (1887), 56 L. T. 887; 
Rowland v. Chapman, Rowland »v. rie, Rowland »v. 
Corrie, Rowland v. Drendreth (001 me ae Re oe9. 
v. Hester ace ), 34 Ch. D. 607; loyds ‘Ban k v, Pearson, 
{1902} 1 . 865. 
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Sect. 2.—Authority of solicitor to bind client: Sub- 
sect. 4. Sect. 3: — 1 & 2, A. (a).] 


671. Appos claimed priority 
for their charge on the aan f notice, the alleged 
notice consisting of a letter not from them or their 
solrs., but from the solrs. of pltf. in the action to 
the solrs. of the trustees of the will under which A. 
took, in which appcts. were mentioned as incum- 
brancers, & also of a correspondence between their 
solrs. & one of the firm of solrs. acting for the 
trustees, in which their solrs. mentioned that they 
were instructed for mtgees. of A., but did not say 
who those mtgees. were, or give any further in- 
formation. These statements appeared never to 
have come to the knowledge | t e trustees them- 
selves :—-Held: the solrs. of the trustees were not 
their agents for recei notice of incumbrances. 
-—-ARDEN v. ARDEN (1885), 29 Ch. D. 702; 64 
L. J. Oh. 655; 52 L. t. 610; 33 W. R. 593. 


Annotations -—Refd. Re Dallas, 11904) 2 a 385; papers 
Permanent Money Club v. Arthy, [1920] 2 Ch. 
Mentd. Re Angilese y, De Galve ». "Gardner, [1903] 2 aur 
gai Gresh ife Assce. Soc. v. Crowther, {1915} 1 Ch. 


Notice to solicitor as affecting priorities of 











mortgages.J|— See MorTGAGE, Vol. XXXV., pp. 
461 et seq. 
Secr. 3.—TRANSACTIONS BETWEEN SOLICITOR 


AND CLIENT. 
Sus-sEcr. 1.—IN GENERAL. 

672. General rule.|—Solrs., who were retained 
by O. to act for him in ne otiating the purchase of 
a patent had previously obtained from the vendor 
of the patent a commission note under which they 
were to receive certain payments in the event of 
& purchaser being found by them; this note was 
shown to O. by the solrs. & remained in his pos- 
session some days previously to the contract for 
sale being entered into. O. purchased the patent, 
& the solrs. with his knowledge recovered payment 
from the vendor of £210 for commission. QO. died, 
& the solrs. delivered their bill of costs to his exors., 
who on taxation sought to surcharge the solrs. 
with the £210 so received by them; the taxing 
master allowed the surcharge. On a summons to 
review this finding :—Held: (1) O.’s exors. were 
not entitled to treat the £210 paid by the vendor 
to the solrs. as money received to O.’s use, or in 
any way to surcharge ‘them; (2) the rule applied 
in O’Brien v. Lewis, No. 691, post, did not govern 
ee preecut case, as the commission was paid, not 

a e client, but by the vendor; but the solrs., 
had made a bargain which was not merely im- 
proper, but such as to place them in a position in 
which it was impossible for them to fulfil the duties 
which they had undertaken to both vendor & 
purchaser of the patent. 

All transactions between solr. & client which 
result in the solr.’s ob a benefit for himself 
are subjected by cts. of law to strict scrutiny when 
called in question by the client & are treated as 
imposing obligations on the solr. of greater or less 
stringency (STIRLING, L.J.).—Re HASLAM & Hier- 

PART IV. SECT. 3, SUB-SECT. 1. 38. Atal 


675i. Duty to make complete dis- 
bape “Where under the teria of 
ment ght 
a benefit 
himself, ft is his anty to 
clearly to the client all 
consequences from which such “penefit 
mey. ine &, tf he falls to do go, the 


——.J—H1 


are anxiously 


eee bag to hold the pends 
benefit.—O "Connon. RENTER, (1025) Shine Renee ky 
1D. L. R. 398; Ones) 1 . Ww. 1 ‘Ball. & B. 96, 107.— 


GGINB  ¥v. 
(1845), s Jo. & Lat. 282.—IR, 


Pe thal higaat ene = nee ino Of 
between a& client. 
deallvars tee attorney & dient, 

scrutinised in equity, in 


order to protect the client from 
own acta, done under the east or 


WU. "rosset, (1800), 


SoLictTors. 


Evans, [1802] 1 Ch. Ly 71 L. J. Oh. 374; 86 
L. T. 668; 50 W. R. 


44; 18 T. L, RB. 461; 46 
Sol. Jo. 881, 0. A. 


673. Nature of relationship—Not that of trustee 
& cestui que trust.|—The relationship of solr. 
client is not of the fiduciary nature of that of 
trustee & cestui ae ane HinpMARSH (1860), 
1 Drew. & Sm. 120; 1 T. 475; 8 W. R. 208 ; 
62 E. R. 327. et 


castrate :—Co 
20 E ea Burdick v. Garrick Garo}. 8 . App. 
233 $2 book vw. Wade (1885), 2 157; North 


American Land & Timber ane a Watkins, (1904) 
24 eese v. Keen, [19 1 Ch. Me 
Friend, Friend v. Frond (891), 66 L. J. Ch. 737 3 
v Hammond (1913), 108 L. T 
674. Profits must be sutined to professional 

remuneration.]—-TyRRELL v. BANK OF LONDON, 

No. 1109, post. 

675. Duty to make complete eisolosutes ly 
some cases, such as contracts between so & 
client, there is a duty to make entire disclosure.— 
DAVIES v. LONDON & PROVINCIAL MARINE INSUR- 
ANCE Co, (1878), 8 Ch. D. 469; 38 L. T. 478; 26 
W. R. 794; sub nom. LONDON & PROVINCIAL 
MARINE INSURANCE Co. v. Davims, DAVIES Vv. 
LONDON & PROVINCIAL MARINE INSURANCE Co., 
47 L. J. Ch. 511. 

Annotations :—Apld. Moody v. Cox & Hatt, [1917] ; Oh. 71. 

efd. Seaton v. Heath, Seaton v. Burnand (1899), 68 

. Jd. K. B. 631; National Provincial Bank of England 

” Glanusk [1913] 3 K. B. 335. Mentd. Whitmore v. 

Warley (1880), 43 L. T. 192: London General Omnibus 

Co, v. uillonay. (1912) 2 K. B. 


cane -}—Moopy v. Gon & Hatt, No. 501, 


on eTT. Right of client to knowledge of solicitor’s 
position.,—Re Hix (1893), 96 L. T. Jo. 35; sub 
nom Re HIt., Ex p. INCORPORATED LAW SOcIETY, 
10 T. L. R. 33, D. C. 

678. Undue ’ influence—Meaning of as between 
solicitor & client.)—CASBORNE v. BARSHAM (1839), 
2 Beav. 76; 48 KE. R. 1108. 

Annotation :—Mentd. Aylesford v. Morris (1872), 37 J. P. 72. 

679. Transactions set aside.|—-RHODES v. 
BATE, No. 700, post. 

680. ged Mar. 13, 1888, a client 
instructed a solr. act on his behalf in the com- 

letion of the purchase of a tea & coffee business 
for £500. A number of letters were written, &, 
according to the solr.’s statement, between twenty 
& thirty interviews held, & other business done. 
On Mar. 31, 1888, the client & his solr. signed a 
memorandum of agreement that the bill of costs, 
without being made up to date, should be £42. 
The client was a gentleman’s valet, & alleged that 
he acted in ignorance & under pressure in coming 
to the agreement :—Held: under the circum- 
stances, the bargain was unfair & unreasonable, & 
must be set aside.—-MEARNS v. KNAPP (1889), 37 
W. R. 585. 

681. Rules of evidence enare J—JuDD v. 
OLLARD (1859), 33 L. T. O. 8. 268; 5 Jur. N.S. 755. 

682. Duty of solicitor ae diary.]—e 
SHANKS, Ba p. SWINBANKS (1879), 11 Ch. D. 525; 
40 L. T. 825; 27 W. R. 898, C. A. 

Annotations :—Retd. Gordon v. James (1885), 30 Ch. D. 249. 


Mentd. Re Cliffe, Zz p. Eato (1880), i T.95; Re 
Hariaon Ex p. "Buttera (1880 er Ch. D. 


Watson v. Woodman ae 


‘enry 














679 i. —— Transactions set aside.)— 
Dewar vo. SPARLING (1871), “ts Gr. 633. 
—CAN, 


681 i. Rules of evidence ppl -able.|— 
cax ATTORNEY (1879), 8 R. 102.— 


JOYOR 


Loan solicttor.) — Rens v. 
Wirrrock 1338) 6 Gr. 418.—CAN, 


0. Duty to account.J—The attorney 
must pres toe all the mone poet edt 


& the y_ hie costa.—Re ATTOR- 
NEYS G8tt), 4 ay C. BR, 372.—CAN, 


Part IV.—Soxicrror AND CLIENT. 


688. Attestation of warrant of attorney—Inde- 
ndent solicitor.|—Where a warrant of attorney 
been attested on behalf of deft. by an attorney 
originally suggested by piltf. in order to render 
it valid it is necessary that deft. should be dis- 
tinctly aware that he had the option of calling 
in another attorney. 
r Semble: in such a case it is not sufficient for 
pltf. to inform deft. that he must have an attorney 
present on his part, but he ought to inform him 
that ne an sly hota ought to be named & chosen 
AE aces —OAMERON v. BICKNELL (1841), Woll. 


SuB-sEcT. 2.—Gu.rrs. 
A. Made During Subsistence of Relationship. 
(a) In General. 

684. What constitutes relationship.]}—GoppDARD 
v. CARLISLE, No. 385, ante. 

685. ——— Gratuitous service of solicitor—Re- 
sort to independent professional advice.]|—In order 
to bring a case within the rule that a solr. can 
receive no gift or reward from his client, there must 
be clear & unequivocal evidence of the relationship 
between the parties, that advantage was taken of 
that relationship, & that what was given was a 
reward to the solr. for his services. 

Where a bill was filed by the legal personal repre- 
sentative of a lady to set aside certain deeds exe- 
cuted by her in favour of her brother-in-law, a 
solr., & it appeared that he had never done or 
charged for anything in the course of the trans- 
actions as her solr.; that he had when necessary, 
resorted to other professional advice on her behalf, 
& that he had exercised no undue influence over 
her :—Held: the relationship between the parties 
was not sufficient to invalidate the deeds, & the 
bill must be dismissed with costs.— RICHARDS v. 
FRENCH (1870), 22 L. T. 327; 18 W. R. 636. 

686. Presumption of undue influence—Ignorance 
of dower.]—It is an established rule in cts. of 
equity, that no gift or gratuity to an attorney, 
beyond his fair professional demands, made during 
the time that he continues to conduct or manage 
the affairs of the donor, shall be permitted to stand ; 
& more especially if such gift or gratuity arises 
immediately out of the subject then under the 
attorney’s conduct or management, & if the donor 
is at the time ignorant of the nature & value of the 
property so given.—MIDDLETON v. WELLES (1785), 
4 Bro. Parl. Cas. 245; 2 EH. R. 166, H. L. ; affg. 
S. 0. sub nom. WELLES v. MIDDLETON (1784), 1 
Cox, Eq. Cas. 112, L. C. 

Annotations :—Apld. Wood v. Downes (1811), 18 Ves. oe 


Conad. Cheslyn v. Dalby, Dalby v. Cheslyn (1836), 2 .& 
GC. Ex. 2170 ; Jones v. homas (1837 7), 2 ¥. Dis: ‘0 8. 


a Tomgon v. Ju (185 Drew. © 05. ps 
(1859), a Gift. 270. Refd. Hatch v. 

rai ee 1s0a) 9 Ves, 292; Morse v glee (1806) fae Ves. 
Ormond v. es. 473 Edwards 


Teatonineon (1 806), 18 
. e- Meyrick ( (1842), 2 Hare, 60 i, G 
; Durnell v, Corfield (1 1844), 
fool. 51. Menid: Wright v. Froud 2808) 18 
Hindson v. Weatherill (1854), 5 De G. & G. 
687. -] — Difficulty in rere a trans- 
action of bounty in the — of guardian & ward, 
attorney & client, trustee & cestui trust.— 
Hatcn v. Hatcu (1804), 9 Ves. 292; 1 Smith, 
pene 32 EH. R. 616, L. C. 
notations :-—-Apld. Wood v. Downes (1811), 18 ‘a an 
ae rei Hunter v. Atkins (1834), 3 My. & K. 118; it. 
Soe by: alby v. Ch fe ne aY. & O, Hai" 
Apld. Tomson v. Judge (1855), 3 Drew. 306. 





V7 
ie. so ea ae eee Te 
are, 4 nay te ) udson (1846), 5 | 15 i 


ande: nak (1856), 3 De,G. H&G. i Seay L 
5; er v. Collins (1871), 7 Ch. App. 339. 
ese, |—Bill to set aside leases, obtained 
by an agent & attorney from his pene dis- 
missed as to voluntary leases, being ; & 
no fraud, misrepresentation, etc., with aoaipe as to 
some, intended as a provision upon Hy inducement 
to the marriage of pitf. without costs as to oe 
the relation of the iantles & sali deggie 
general principles of public policy 
justifying inquiry. Another lease was desea 
be delivered up, the verdict in an issue aking 
that a full consideration was not paid.— HARRIS v. 
oo (1808), 15 Ves. 34; 83 E. R. 668, 
lt a ee :—Consd. Hunter v. Atkins (1834), 3 My. & ere 
omson tv, 6 Cheb. 638, a ae 306 ; ioreen © 


Minctt” ere? col ¥, Veugpen 
Heng BH. N. 395 ; Hindson »v. Weatherill Ai bo): 
& G. 604; Gittien v. Lewis (1862), 4 ne He 

Coomber, Goumber v. Coomber, [1911] 1 Ch. 

689. .|—By an indenture made Sheen a 
client & his solr., the client, in consideration of 
£100 conveyed certain land to his solr. The solr., 
who had himself prepared the conveyance, alleged 
that it was a voluntary deed, & that no considera- 
tion had passed, the £100 being introduced to save 
the amount of stamp duty upon a voluntary instru- 
ment :—Held: the transaction could not be main- 
tained; & solr. was declared a trustee for the 
representatives of the client. 

There is certainly no rule in this ct. that a solr. 
may not purchase his client’s property even while 
the relation subsists between them ; but then such 
transactions are to be viewed with the utmost 
jealousy, & the onus is thrown upon the solr. to 
show that everything is perfectly fair, & that the 
vendor knew what he was doing, & that the full 
price was given, &, of course, t at no advantage 
eS taken of the character of solr. (KINDERSLEY, 

V.-C.).—Tomson v. JUDGE (1855), 3 Drew. 306; 
3 Eq. Rep. 850; 24 L. J. Ch. 785; 25 L. T. O. g: 











233 ; 1 Jur. N.S. 583; 3 W.R. 561; 61 E. R. 920. 
Annotations :—Consd. Morgan v. Minett (1877), 6 Ch. D. 
638, apy tir Wright v. Carter, [1903] 1 Ch. 27. 
690. .]}— Influence arising from the pro- 


fessional relation between solr. & client will vitiate 
a gift from the latter to the former, but the effect 
of that influence may be removed by evidence.— 
Re Howtmes’ EstaTe, WoopwarD v. HUMPAGE 
(1861), 3 Giff. 337; 5 L. T. 378; 8 Jur. N.S. 252; 
66 E. R. 439. 

Annotation :—Refd. Mitchell v. Homfray (1881), 8 Q. B. D. 


587. 

691. -]}— The law has laid down certain 
rules & scales of charges by which the services of 
a solr. are to be remunerated, & it is therefore 
imperative on the solr. not to bargain or permit 
his client to promise that any additional benefit 
should be given beyond the legal remuneration. 
A gift by the client to a solr. for services rendered 
during the existence of that relation between them 
is against public policy & therefore invalid. 

A suit was instituted to recover a sum of £300 
which had been retained by a firm of solrs. on the 
ground that the same was a gift in addition to 
their costs for services ormed :—Held: not- 
withstanding the lapse of nine years, the gift was 
invalid, & therefore pltf. was fe ae to recover.— 
O’BRIEN v. LEWIS (1868), 832 L. J. Ch. 569; 8 
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General 
pa Gira Goes it (1894), 20 V. L AUS. 


bo cps from his client while the relationship of solr. & client subsista between 
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Sect, 83.— Transactions between solicitor and client: 
Sub-sect. 2, A. (a) & (bd), B. & Cc. : sud-sect. 3, A,j 


L. T. 179; 27 J. P. 244; 9 Jur. N. S. 528; 11 


W. R. 318, L. C. 
A Haslam Hier-Evans (808) 1 Ch, 
Retd. Tyars'v, Alsop (1889), 37 W. it. 3 

692. ——.] — Transactions between ale & 
client, by which the former obtained gifta, & an 
undue advantage, set aside & the Gecarities ordered 
to stand good only to the extent of what might be 
found justly due to the solr. 

Though this ct. holds that it is highly improper 
for a solr. to derive a personal advantage in the 
shape of gifts from his clients, or in the shape of 
the Aiquidation of his bills untaxed & undelivered, 
still the ct. cannot peptone of clients entering into 
transactions with their solr.. whereby they obtain 
from him present relief, & at the same time indulge 
the expectation that the ct. will afterwards, at 
their fustaiies. annul the whole transaction on the 
ground of the relation subsisting between them.— 
GARDENER v. ENNAR, HumMByY v. Moopy (1866), 35 
Beav. 549; 55 E. R. 1009. 

nnotation >—Refd. Watson v. Rodwell (1879), 89 L. T. 614. 

693. -.|— MORGAN v. MINETT, No. 706, post. 

604. -.|—WRIGHT v. CARTER, No. 702, ae 

695. a, — Deft., a solr., acted for plt 
widow in the administration of her husband’s 
estate, of which she was the extrix. The 
husband had for many years had dealings with 
deft. & had employed him as solr. in a number 
of matters, but deft. had never delivered any bills 
of costs to the husband. After his death deft. 
delivered to pltf. an account of his dealings with 
her husband showing a balance of £563 due to 
deft. from the husband’s estate. The account 
contained a number of items for costs which were 
statute barred. Pitf., in ignorance of Stat. Limita- 
tions, & without having any independent advice 
gave to deft. at his request acknowledgments in 
writing of the indebtedness of the estate to deft. 

In an action by pltf. for an account :—Held: 
deft. by receiving these acknowledgments had 
obtained a benefit from his client within the mean- 

ing of the well settled rule of equity with regard 
to a person who is in a fiduciary position & deft. 
was, therefore, not entitled to rely on the acknow- 
ledgments for the purpose of eae the statute 
barred items in the account out of Stat. Limitations. 
—Luioyp v. Coots & Batu, [1915] 1 K. B. 242; 
84 L. J. K. B. 567; 112 L. T. 844, D.C. 

696. ——— Excludes presumption of gift—-From 
relationship of mother & son.|—A son acted as his 
mother’s solr., &, with her consent, lent £2,500 
belonging to her, ‘with other money, upon & bond 
conditioned for payment to himself absolutely, 
of the amount thereby secured, without any 
declaration of trust, except a memorandum, 
whereby the son acknowledged that he held 
£2,500, & undertook to pay the interest thereof 
to the mother during life. The son died in his 
mother’s lifetime, & his exors. claimed the principal 
sum, subject to a life interest in the mother, as a 
gift from her to the son:—Held: the relation of 
solr. & client, subsisting between the son & mother, 
excluded the ordinary presumption in favour of 
the transaction being a gift, & threw the burden 
of proof upon the exors.; &, the evidence being 
insufficien to establish their case, the ct. declared 
the son’s exors. to be merely trustees for the 
mother.—GARRETT v. WIl.KINSON (1848), 2 De G. 


& Sm. 244; 64 EB. tte 110. 
Annotations :—Retd. Hew worth v. Hepworth gee Xs R, 
11 Eq. 10; Lovesy v. Smith (1880), 49 L. J. Ch. 8 


PART IV. SECT. 8, SUB-SECT. 2.— 
A. (b). 


qa. Necessity for.}—It is not neces- 2 will 


sary in order to establish the validity 
of a gift to a so contained 
made by his ‘client to show 


SoLIcrrors. 


(b) Independent Advice. 
697. Necessity for—Gift to pier of soliciter.]— 
GODDARD v. CARLISLE, No. 885, ante. 


698. ——- ——-.]—The client of a solr. without 
inde nt advice, made a volun conveyance 
to of leasehold premises in trust for herself for 


life, & after her death in trust for his wife, who was 
her niece, for her separate use absolutely :—Held : 

the well settled rule of equity being that such a gift 
could not be supported, unless the donor had com- 


petent & independent’ advice in making it, the 

conveyance must Pe declared void.— v, 

TERRY, [1895] 2 Q. B. 679; 65 L. J. Q. B. 34; 

73 L. T. 428; 44 W. R. 116; ; 127. L. R. 26; 40 

Sol. Jo. 63, C. A. 

Annotations :—Consd. parron © aie 5 00 2 Ch. 121. 
Lloyd v. Coote & Ball 2, Refd. 


{1903} ne ‘Menta. Wat tkins v. 


Weight Gatir (1808) 3 12 T. L: br a 


699. Gift to son of csoncliont= 8 solr. who 
was a trustee for a married woman under a settle- 
ment & also her husband’s solr. prepared a deed 
by which she conferred a benefit on a son of the 
solr. & renounced rights she had under the settle- 
ment. After hearing the solr.’s explanation of the 
deed she executed it :—Held: she was not bound 
by the deed, on the und that the real effect of 
it on her rights =) osition was not in fact explained 
to her, & also on the ground that it was the duty of 
the solr. to take care that she did not execute the 
deed without having independent advice.—WILLIS 
v. BARRON, [1902] A. OC. 271; 71 L. J. Ch. 609 ; 86 
L. T. 805 ; 18 T. L. R. 602, H. L.; affg. S. ©. eub 
nom. BARRON ». WILLIs, [1900] 2 Ch. 121, C. A. 

, . t v. Carter, [1903] 1_ Ch. 27; 
Bank of Africa v. 2 Ch. 129; 
Bishop, [1909] 2 K. B. 3 Ae Bank of Montreal v. Stuart, 
Wat A. C.120; Moody v. Cox & Hatt (1947), 116 L. T. 
Westen v. Fairbridee, [1923] 1 K. B 
700. Gift of trifling penefit.]—-It is incum- 
pana on persons who receive benefits from others, 
s whom they stand in a confidential relation, 
ae show that they had competent & independent 
advice, & this general principle is not affected by 
the age or capacity of the persons conferring the 
benefits, or the nature of the benefits conferred, 
but this principle does not extend to interfere with 
mere trifling gifts, without proof not only 
influence derived from the confidential a 
but of mala fides, or of undue or unfair exercise of 
the influence.—RHODES v. BATE (1866), 1 Ch. APP: 





Howes v. 





252; 13 L. T. 778; 12 Jur. N. 8.178; 14 W 
292, L. ~ ‘ 
Aaa nad. Mitchell v. Homer ay Sey 
Foll 1. Liles v. Bes ae bio QO Ra 
Wr Nabe Carter (19 66 0: *cuvenaish v. 
Strutt (1903 ,19 T. ba . Anderson 
faa ia 3 W. R. 196; Bainbriewe 9 Erowie. ete 44 
ee ; Taylor v. Johnsto n (1862), 19 Ch. 
o- Skinner (187), 36 Ob, 1 Dil arcane, Willis’ 
Alloand Gagniber v, Coomber 


(1911), 80 oe I Che 399; Incho 10 Norlah Binte Mohamed 
ahir v. Shaik Alile Bin Omar Bin Abdullah Bahashuan 

(1928), 45 T. L. R. 1 

701. Duty “ot independent adviser—To decline 
to act on refusal of advice.]|—Where a young per- 
son is minded to make a voluntary settlement in 
favour of a parent, it is not enough that he should 
have eae ndent advice unless he we on that 
advice ; is the duty of a solr. ind wy amgapslc ace 
advising - intending settlor to protect against 
himself, & not merely against the personal influence 
of the donee in the particular transaction; & if 
his advice is not accepted he should decline to act 
further for the intending settlor—PoWwELL v. 
POWELL, [1900] 1 Ch. 243; 69 L. J. Ch. 164; 62 
L. T. 84; 44 Sol. Jo. 134. 

‘Annotations s—Apprvd. Wright v. Carter, ape 1 Oh. 27, 


that the client ndent 
advioe.—FHe etejet TOU. ~L. BR, 
274.—AUS. 
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., Cavendish v, Strutt (1908), 19 T. L. R, 488; 
Seal Lat Se omar Rha 
ehuan (1928), 45 T. L. R. 1. = anne 


702. Independent advice insufficient.]—A gift by 

a client to a solr. raises primd facie the presumption 
that it was unduly influenced by the fiduciary 
relation subsisting between them; & the onus is on 
the solr. to prove that the gift was uninfluenced 
by that relation. The presumption is, however, 
not irrebuttable, but it is not sufficiently rebutted 
by the mere fact of the client having employed a 
separate & independent solr., even though without 
any fraud or collusion on the part of the two solrs., 
to ad _him in the matter of the gift; for the 
presumption will continue so long as the relation 
of solr. & client continues for other purposes outside 
he gift, or at all events until it can be clearly 

inferred that the influence arising from the relation 
no longer exists. On the other hand, there is no 
objection to a sale by a client to his solr., provided 
the solr. can prove (a) that the client was fully 
informed, (6) that he had competent independent 
advice, & (c) that the price given was a fair one.— 
WRIGHT v. CARTER, [1903] 1 Ch. 27; 72 L. J. Ch. 
a Al L. T. 624; 51 W. R. 196; 19 T. L. R. 


Annotations :-—Refd, Altison v. Clayhills (1907), 97 L. T. 709 ; 
Re Coomber, Coomber v. Coomber (1911), 80 L. J. Ch. 399. 


B. Made After Termination of Relationship. 


708. Gift after cause determined.] — Gift to an 
attorney after the cause was over, without proof 
of anything improper, not set aside. It would 
have been otherwise, if before the cause, as in con- 
templation of it; or during its progress.—OLpD- 
HAM v. HAND (1751), 2 Ves. Sen. 259; 28 E. R. 
167, L. C. 

Annotations :—Refd. Wood v. Downes (1811), 18 Ves. 120; 

Ingram v. Wyatt (1828), 1 Hag. Eee. 384. 

704. Necessity for complete severance of relation- 
ship.|—Re CHAMBERS (1844), 3 L. T. O. S, 237, L.C, 

705. ———.]|—-HoLmAn v. Loynes, No. 745, post. 

706. -|—To prevent the operation of the 
rule that a solr. shall not take a gift from his client 
while the relation subsists, there must not only be 
a total absence of fraud, misrepresentation, or 
even suspicion, but there must be a severance of 
the confidential relation—MorGaNn v. MINETT 
(1877), 6 Ch. D. 638; 36 L. T. 948; 25 W. R. 744. 


Annotations :-—~Consd. Wright v. Carter (1902), 86 L. T. 110. 
Refd. Tyars v. Alsop, Mann (1888), 59 L. T. 367. 


C. Affirmed After Termination of Relationship. 


707. Confirmation must be subsequent to ter- 
mination of relationship.]—A solr. had in the year 
1880 acted as the solr. of G. in an action against B. 
The action was compromised by the payment by 
B. of £5,000. The solr.’s costs were paid, & in 
consideration of his exertions G. on June 7, 1880, 
made him a special gift of £1,000 out of the money 
recovered. The gift was made without inde- 
pendent advice. The relationship of solr. & client 
closed shortly after the gift. There was subse- 
quently another business transaction between G. 
& the solr., & the relationship of solr. & client was 
severed in Mar. 1882. In Apr. 1883, G. called 
upon the solr. There was some evidence that on 
that occasion he told G. that she was entitled to 
demand back her gift, but that she stated in effect 
that she intended to adhere to it. G. died in 
June, 1883 :—Held; the evidence did not show 
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that, after the relationship of solr. & client had 
come to an end, G. had, with full knowledge of her 


rights, confirmed the gift, & her personal repre- 
sentative was therefore entitled to repayment of 
the £1,000 with interest at 4 per cent. per annum 
from the date of the gift.—T vars v. ALsop (1889), 
61L.T.8; 5383. P.212; 87 W. R. 339; 5T. LR. 
242, C. A. 
708. Validity of ratification by will] — Plitf. 
claimed, as heir-at-law of A., who, as the bill 
alleged, when in very embarrassed circumstances, 
had executed a voidable conveyance to his solr. 
The bill after stating a pretence on the part of 
defts., who claimed under the solr., that A. had 
confirmed the conveyance by his will, charged 
that he had died intestate as to the premises in 
question, & prayed that the conveyance & any 
testamentary disposition by him in confirmation 
thereof anient be declared null & void. Plea, that 
A. by will, after reciting the probability of the 
conveyance being disputed, had ratified & con- 
firmed it, allowed.—Stump v. GaBy (1852), 2 
De G. M. & G. 623 ; 22 L. J. Ch. 352; 20 L. T.0.8. 
2138; 17 Jur.5; 1W.R. 85; 42 H.R. 1015, L. O. 
Annotations :-—Distd. Waters v. Thorn (1858), 22 Beav. 547. 
Refd. Hindson v. Weatherill (1854), 5 De G. M. & G. 301; 
Gresley v. Mousley (1859), 4 De G. & J. 78. 
709. Confirming sale—Sale held ramen ag 
A solr. purchased a property from his client, who, 
by a codicil, confirmed the sale & devised the pro- 
erty tothe solr. The ct., having, on the evidence, 
eld the sale invalid, also decided that the codicil 
was inoperative in equity._-WaTERS v. THORN 
(1856), 22 Beav. 547; 52 H.R. 1219. 





SuB-SECT. 3.—PURCHASES AND SALES. 
A. In General. 

710. Power of solicitor to contract with client.] 
—aAn attorney may contract with his client, pro- 
vided no advantage be taken of the confidential 
relation. If he be employed to sell, & chooges to 
deal for the estate to be sold, he must withdraw 
from the connection, or put himself completely at 
arm’s length, & show, if the contract be questioned, 
that he has given the same advice for the benefit 
of his client as he would have done if the sale had 
been to a third party. If employed as a general 
land agent, he is bound, if he purchases any of the 
estates in respect of which he is agent, to com- 
municate to his principal all the knowledge 
acquired by him as agent, of the real value of the 
estate. But the mere circumstance of his being 
attorney does not prevent his entering into a valid 
contract with his client.—CANBE v. ALLEN (LORD) 
(1814), 2 Dow. 289; 3 E. R. 869, H. L. 

Annotations :-—Distd. Holman v. Loynes if gst) 4 De G. M. 
& G. 270. Conasd. Gresley v. Mousley (1858), 1 Giff, 450 
Refd. Morgan v. Lewes (1816), 4 Dow. 29; Edwards »v 
Meyrick (1842), 2 Hare, 60. 

711. .]—A solr. is not incapacitated from 
purchasing from his client, but he will be bound to 
show that he paid a full consideration.—CHAMPION 
v. Riepy (1840), 9 L. J. Ch. 211, L. 0.3 affg. 
(1880), 1 Russ. & M. 539. 

Annotations :—Retd. Wedderburn v. Wedderburn (1836), 
2 Keen, 722; Roberta v. Tunstall (1845), 4 Hare, 257 ; 
Baker v. Read (1854), 18 Beav. 398 ; Edwarda v, Williams 

1860), 2 L. T. 421; Clanrioarde v. Henning (186, 30 

75; Browne v. McClintock (1873), L. R. 6 H. L. 

456. en’ Re culturists’ Insce., Brotherhoods’ 

Case (1862), 31 Beav. 365, 





Cav. 


Assorr (1894), 20 V. L. R. 346.—-AUS. 


710 ii. ———. NINGHAM v. LEB 
876), 2 R. (Ct. of Sess.) 83; 12 
Oo L. BR. 68, . 
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Sect. 8.—Tranaactions between solicitor and client: 
Sub-sect. 3, A., B. & C.] 

712 ——.J—Derrrorp Prer Co. v. TYRRELI, 

(1843), 1 L. T. O. S. 226. 


713. ——.]—Sromp v. GaBy, No. 708, ante. 

714, ——-.]—-Tomson v. Jupae, No. 689, ante. 

715, ———.]—PIsan1 v. A.-G. FOR GIBRALTAR, 
No. 733, post. 


oe -———.]—McPHERSON v. Watt, No. 734, 


717. ——-.] — Wriaut v. Carter, No. 702, 
ante. 

718, Effect of invalid purchase—Obligation to 
account on footing of wilful default.;—A purchase 
was set aside on the ground that the purchaser was 
at the time solr. for the vendor, & the judgment 
directed the usual accounts of his receipts during 
his possession :—Held: upon the balance of 
authority the decree must order him to account 
for such sums as, but for his wilful default, he 
might have received, snouss the bill did not charge 
wilful default, nor pray relief in respect thereof.— 
ADAMS v. SWORDER (1864), 3 New Rep. 628; 33 
L. J. Ch. 318; 10 L. T. 49; 10 Jur. N.S. 223; 12 
W. R. 615, L. JJ. 

719. Evidence of payment of consideration.]— 
Where an attorney takes a security or makes a 
purchase from his client, it is incumbent on him to 
prove the advance or payment of the money by 
some evidence other than the instrument creating 
the security or the conveyance. 

A purchase by a solr. from a client having been 
set aside on the ground that the sufficiency of the 
consideration was not established, an inquiry was 
directed with a view to ascertain whether the 
purchase-money was paid. No evidence was 
adduced on the inquiry to prove the payment, 
except the acknowledgment in the body of the 
deed & the usual indorsed receipt. It ipemee 
that no further evidence could be had, & that there 
was no reason to suppose that any evidence had 
been‘ destroyed :—Held: the acknowledgment & 
receipt were not sufficient evidence as against 
parties claiming under the client, & the purchase- 
money must be considered not to have been paid.— 
GRESLEY v. MOUSLEY (1862), 3 De G. F. & J. 433 ; 
31 L. J. Ch. 5387; 6 L. T. 86; 8 Jur. N. S. 320; 
10 W. R. 222; 45 E. R. 946, L. JJ. 

Annotations :—Apld. Powell v. Browne (1907), 97 L. T. 167. 

Refd. Bateman v. Hunt, (1904) 2 K. B. 530. 

720. Right to object to title of client—Solicitor 
employed in original purchase.|—A., having pur- 
chased land, left the investigation of the title to 
C. & D., solrs., in partnership. They advise that 
a good title can be made, & the purchase is there- 
upon completed. D., the solr., was a trustee in the 
conveyance to bar dower. <A. dies, & his devisee 
sells the property to D., one of the solrs. D. did 
not object to the title until eight months after- 
wards ; in his answer he said he had no recollec- 
tion of the title :—Held: a solr., who has been 
employed to advise on a title, could not, on pur- 
chasing it himself of his client, set up an objection 
to it, which he did not think of any importance 
when advising his principal.—BEEVor v. Simpson 
(1829), Taml. 69; 48 BK. R. 28. 

721. Purchase by solicitor from creditors in 
bankruptcy.]}—A common agent or solr. in ct. 
employed on behalf of the creditors of the estate 
of a bkpt. in Scotland, may be considered in the 
nature of a trustee; a purchase therefore by him 
of any pe of the bkpt.’s estate may be set aside ; 
& at events will be so if there appear any cir- 


cumstances of improper or negligent conduct in 
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such agent.— Yorx Buruprvas Co. v. MACKENZIB 
(1795), 8 Bro. Parl. Cas. 42; 3B. R. 482, H. L. 


notations : , Aberdeen Ry. v. Blaikie (1854), 2 

me Rep, 1281. Mile. Hut (1858), 8H. L. Gas. 
838 ; ng 0. Jackson, (1917) 2 K. B. 822; Wright 
v. Morgan, [1926] A. C. 788. 


722. Purehase from trustee in bankruptcy of 
elient.]|—The obligation on a solr. dealing with his 
client extend to the case of a dealing between a 
solr. & the trustee in bkpcy. of his client. L. was, 
under the will of his mother, entitled to an interest 
in real estate, but whether for life or absolute was 
doubtful. He became bkpt., & a trustee in bkpcy. 
was appointed. P., the solr, of the bkpt., had as 
solr., & having acted for some years as receiver, 
acquired an intimate knowledge of the nature & 
calc of the estate. He had in negotiating mtges. 
for L. to consider the extent of his interest under 
the will; had obtained the opinion of counsel that 
it was for life only; but had himself formed an 
opinion that it was, probably, absolute, & not as 
he had described in his correspondence with the 
parties concerned merely for life; & he also formed 
an opinion that the estate was more valuable than 
the rental showed. He did not disclose his opinion 
to L., or to the trustee in bkpcy., or to his solr. 
He was employed by the bkpt. to negotiate with 
the trustee for the purchase of his interest for the 
benefit of his wife & children. In the negotiation, 
as solr. & agent for the bkpt. he found that the 
trustee sould be induced to sell the interest for a 
very small sum, £77, & he availed himself of his 
knowledge, & contracted to purchase, secretly, for 
himself, but in the name of his brother, an interest 
which, as the ct. afterwards, in an action for 
administration, held, was absolute, & was worth 
some thousands of pounds. He never suggested 
to the trustee that he intended to purchase for 
himself, but gave him & his solr. to believe that 
the purchase was on behalf of the bkpt.’s family. 
In an action by a subsequent trustee in DEpCy. to 
set aside the sale :—Held: the trustee in bkpcy. 
stood in the place of the bkpt. for the purpose, the 
solr. for the bkpt. could not be allowed to hold as 
against the trustee an advantage obtained by him 
in the purchase from him by means of the know- 
ledge which he had gained whilst acting as solr. 
for the bkpt., & P. & his brother were trustees for 
the trustee in bkpcy. & must give up to him every 
advantage of the purchase.—LUDDY’S TRUSTEE v. 
PEARD (1886), 33 Ch. D. 500; 55 L. J. Ch. 884; 
55 L. T. 187; 85 W. R. 44; 2T. L. R. 841. 

728. Setting aside sale— Effect of delay.] — 
Lapse of time is a ground for not setting aside a 
purchase though the contract was to be kept 
secret & the purchase was made by a solr. from 
his client, & the question may be determined inde- 
pendently of the question of value.—CLANRICARDE 
(MARQUIS) v. HENNING (1861), 30 Beav. 175; 30 
L. J. Ch. 865; 5 L. T. 168; 7 Jur. N. 8.1113; 9 
W. R. 912; 54 EB. R. 855. 

Annotation :—Mentd. Molloy v. Mutual Reserve Life Insce. 

(1906), 04 L. T. 756. 

Purchase by mortgagee’s solicitor of mortgaged 
property.)|—See MorTaaGcH, Vol. XXXV., p. 500, 
Nos. 2812-2314. 


B. Necessity for Good Faith, 

724. Sale by solicitor to client—Onus on Mareiene 
—Sale of an annuity by an attorney to his clien 
set aside under the circumstances. 

This clear duty results from the rule of this ct. 
& throws upon him [the solr.] the whole onus of 
the case ; t if he will mix with the character of 
attorney that of vendor he shall if the propriety 
of the contract comes in question manit that 
he has given her all that reasonable advice against 
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that he would have given her against a 
third m (LORD ELDON, C.).—GIBSON v. JEYES 
(1801), 6 Ves. 266; 31 H. R. 1044, L. C. 

~ "Morse v. ag bes (1806), 12 Vea. 355; 

2. Loynes ( 854), 4 De GM, & 370. Oo a eoumen 

2. Loynes {1h nies), 62 L. T. 646; Moody v. Cox & 

{1917) 2 Ch. 71. . Cane v. plan nes 2 Dow, 
A no, Evitt (1830), 9 L. J. O. 8. Ch. 1; Hunter v. 
Atkins (1834), Coop. temp. Brough. 464 ; Dent v, Bennett, 
1889), 4 My. & Cr. 269; Cooke v. Lamotte (1851), 15 

eav. 234; Hoghton »v. Hoghton (1852), 15 Beav. 278 
Barnard v. Hun 18586), 28 L. T, O. 8S. 152; Savery v. 
(1856), 5 BH. L. Cas. 627; Waters v. epoke ese. 
2 Beav. 547 ; Jo. nv. Fesemeyer (1858), 3 De G. & J. 
13: Gresley v. Mousley (1859), 4 De G. & J. 78; Smith 
v. Kay (1859), 7 H. L. Cas. 750 3 King v. Anderson (1874), 
23 . RR. 196; Pisani v. A.-G. for Gibraltar (1874), 
L. R.5P.C. 5163; Widgery v. Tepper (1877), 38 L. T. 434; 
Erlanger v. New Sombrero Phosphate Co. (1878). 
Cas, 1218; Lovesy v. Smith (1880), 49 L. J. Ch. ‘ 
Ward v. werty (1884), 53 L. J. Ch, 313; Luddy’s Trustee 
». Peard (1886), 33 Ch. D. 500; Readdy v. Pendergast 
(1886), 55 L. T. 767 ; Liles v. Terry (1895), 12 T. L. R. 26; 
L as Nitrate Co. v. Lagunas Syndicate, {1899} 2 Ch. 
392; Bischoft’s Trustee v. Frank (1903), 89 L. T. 188 : 
Re Rogerstone Brick & Stone Co., Southall v. Wescomb, 
(1919] 1 Ch. 110. 

725. Sale by client to solicitor.|.—When a solr. 
purchases or obtains a benefit from a client, he 
must show that he has taken no advantage of his 
professional position, but has done as much to 
protect the client’s interest as he would have done 
in the case of the client dealing with a stranger.— 
SAVERY v. Kine (1856), 5 H. L. Cas. 627; 25 
Jl. J. Ch. 482; 27 L. T. O. S. 145; 2 Jur. N.S. 
508; 4 W. R. 571; 10 E.R. 1046, H. L.; vary- 
ing S. C. sub nom. KING v. SAVERY (1853), 1 Sm. 
& G. 271. 

Annotations :—Refd. Barnard v. Hunter (1856), 28 L. T. 

QO, §. 152; Turner v. Collins cer 7 Ch. App. 334, n.; 

. A.-G. for Gi 4), L. R. 6 bP: Cc, 616; 

Hoblyn v. Hoblyn (1889), 60 L, T. 499; De Witte v. 

9), 80 L. T. 207; Moody v. Cox & Hatt 
17), 116 L, Tt. 740.’ Mentd. ‘Alicard v. Skinner (1887), 

726. Purchase after ineffectual efforts to 
sell.|—-Purchase from his client by a solr.,who was 
also trustee for the sale of the estate for payment of 
debts confirmed, upon the ground of his having 
attempted ineffectually to sell, of there being no 
fraud in the transaction, & of the purchase having 
been recognised & approved of by the cestui que 
trust.—CLARKE v. SWAILE (1762), 2 Eden, 134; 
28 E.R. 847, L. C. 

727. Purchase whilst client a minor.]—Bill 
by a solr. against his client for specific performance 
of a contract for sale by auction dismissed, with 
costs; the purchase being made by the solr., 
who had the conduct of the sale, whilst his client 
was & minor, & the sale not having been conducted 
with due regard to the interests of the client or 
the protection of the estate.—Currs v. SALMON 
(1852), 21 L. J. Ch. 750; 19 L. T. O. S. 53; 16 
Jur. 623; affg. S. C. sub nom. SALMON v. Currs, 
Cutts v. SALMON (1850), 4 De G. & Sm. 125. 

728. Onus on solicitor.]|—PIsani v. A.-G. 
FOR GIBRALTAR, No. 733, post. 

729. Sale to client at price in excess of market 
value.]—In July, 1892, the trustees of an indenture 
of settlement, dated Sept. 8, 1890, had a fund 
of £1,100 for investment. By an indenture dated 
Feb. 15, 1877, a sum of £2,100 had been secured, 
but part of the mtged. premises had been sold for 
£1,000. The balance consisted of three brick & 
stucco houses, held for ninety-nine years at a 
ground rent of £9 26. 6d. 8., the solr. of the 
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trustees, transferred this mtge. to the trustees & 
received the £1,100, without explaining what he 
was doing. It was alleged that at this time the 

roperty, which was in one of the worst districts 
In the town, was only worth £200, & the evidence 
for the defence did not prove that it was worth 
more than £600 in 1892. 8S. paid interest until 
his death, & this action was brought by the trustees 
claiming that the security should be realised & 
the balance made good by S.’s exor. Trustee 
Act, 1888 (c. 59), did not apply, it was said, as 8. 
retained the money & converted it to his own use. 


For deft. it was said the claim was one for negli- 
gence, & was barred by Stat. Limitations. he 
money was not still held by a trustee. Even if S. 


ought to have had a valuation made, his omission 
to do s0 was a mere common law tort :—Held: 
the property was now, & also at the date of the 
transfer, an insufficient security for £1,100, & the 
solr. had transferred a security belonging to him- 
self with knowledge that to take the security 
involved a breach of trust; the trustees never 
knew the facts, & S. had received the £1,100 as 
cash, & deft., admitting assets, an order must be 
made for the realisation of the security, & deft. 
must make up the deficiency & pay the costs of the 
action—MITCHINSON v. SPENCER (1902), 86 L. T. 
618. 


C. Necessity for Independent Advice. 

730. General rule — Independent advice ad- 
visable.|—If a solr. purchase from his client, the 
purchaser should take care that the vendor has the 
advice of another solr. 

A solr. who conducts the sale of property cannot 
become the purchaser without full explanation to 
the vendor, & informing him of his, the solr.’s, 
intention to purchase.—JONES v. Price (1852), 
20 L. T. O. S. 49, L. C. 

731. -|\—If persons standing in a 
certain relation to one another deal as vendor & 
purchaser, the ct. eae the purchaser, if the 
purchase is complained of by the vendor, to show 
that the vendor had due protection afforded him— 
thus, if a guardian purchases of his ward, though that 
relation may have ceased only for a short time, 
so that the influence of the guardian may be 
supposed to exist, the burden of proof is upon him 
to show that his quondam ward was protected— 
it is no answer to a bill seeking to impeach the 
transaction to say, ‘‘ I have obtained the convey- 
ance, now prove that it was obtained wrongfully.” 

The same doctrine applies to an attorney buying 
of or selling to his client.— HARRISON v. GUEST 
(1856), 6 De G. M. & G. 424; 25 L. J. Ch. 544; 
27 L. T. O. 8S, 208; 2 Jur. N. 8.911; 4 W. R. 585 ; 
ree oe pea L. C.; on appeal (1860), 8 H. L. Cas. 
Annotations :—Consd. Denton v, Donner 1856), 23 Beav. 


385. Refd. Clark v. Malpas (1862), 31 Beav. 80; Baker 
©. Monk saci 33 Bea Summers v 








(1866), 35 Beav.27; Bakor o loxder (1872 L'Ro ie fa. 
9; Rosher v. Witliams (1875), L. R. 20 Hq. 210; ah 
v. Lane, Re Fry, Whittet v. Bush (1888), 40 Ch. D. 313. 

Mentd. Hilliard v. Etffo (1874), L. R. 7 H. L. 39. 

732. -|—Where there is the relation 
of solr. & client, the solr., if he deal with the client 
in reference to his property, must, whether that 
client was more or less a man of business, prove 
that the client had due professional advice & 
assistance in & for the purpose of explaining the 








t. Consideration coste already in- 

curred.)—UPPINGTON v. BULLEN (1842), 
3 Dr. War. 184.—IR. 

° a. Purchase whilst client a mi 
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—MoDovuGcaLy v. BELL (1863), 10 Gr. 
283.—CAN, 
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Sect. 8.—Transactions between solicitor and client : 
Sub-sect. 8, C. & D.} 


matters to him, otherwise the transaction will be 
set aside.— BARNARD v. HUNTER (1856), 28 L. T. 
0.8. 162; 2 Jur. N. 8. 1218; 5 W. R. 02, L. C. 

788. ——- ——.]—The ct. does not hold that 
an attorney is incapable of purchasing from his 
client; but watches such a transaction with 
ealoney = hartulcs on pe Sone the onus of 

o e bargain is, speaking general] 
as dite as any that could have been obtained ee 
due diligence from any other purchaser. The 
circumstances of the employment may be con- 
sidered, & the amount of influence estimated. 
Semble: an attorney purchasing from his client 
ought to insist on the intervention of another 
professional adviser.—-P1san1 v. A.-G. FOR GIB- 
BALES eel): as reported in L. R. 5 P. O. 

» P. CG. 

nnotations :—Reld. Readdy v. Pendergast (1886), 55 L. T. 

767 ; Moody v. Cox & . ~T. a ° 

BL BGS ane Oo tee 10. eat 

734. -]—An advocate in Aberdeen is 
the same as an attorney or solr. elsewhere. Hence 
when an Aberdeen advocate purchased, nominally 
for his brother, but really for himself, certain 
houses, the property of two ladies for whom he was 
agent, concealing from thom the fact that he was 
buying for himself :—Held: the purchase could 
not be enforced. 

Seeger 3 that in every respect this was a sale 
which might have been supported had the ladies 
been told that their agent was himself the pur- 
chaser, it cannot be supported, that fact not being 
disclosed. 

_An attorney is not affected by the absolute 
disability to purchase which attaches to a trustee. 
But, for manifest reasons, if he becomes the buyer 
of his client’s property, he does so at his peril. 
He must be prepared to show . . . that his client 
has had the advantage of the best professional 
assistance which if he had been engaged in a 
transaction with a third party he could possibly 
have apposed. .. . There must be uberrime fides 
between the attorney & the client (LORD O’ HAGAN). 
—McPHERSON v. WATT (1877), 3 App. Cas. 254, 


Annotations :—Consd. Luddy’s Trustee y. Peard (1886), 33 
Ch. D. 500, Refd. Re Cape Breton Co. (1884), 26 Ch. D. 
821; Ward v. Sharp (1884), 53 L. J. Ch. 313; Richards 

v. Whitham (1892), 66 L. T. 695; Moody v. Cox & Hatt, 

(1917] 2 Ch. 71. 

735. Independent advice must be adequate.]— 
Where a purchase by a solr. from a client is 
defended on the ground of the intervention of 
other professional assistance, it must be shown that 
the new adviser & proper opportunity of dis- 
charging his a be But the intervention of a solr. 
who is known by the purchaser to neglect his 
duty is no protection ; or if it appears that a solr., 
teria gras from his late client, is aware of neglect of 

uty in the new adviser, & especially if the purchaser 
withholds or suppresses from him any information 
of importance, the transaction is vitiated.—Gi1BBs 

v. DANIEL (1862), 4 Giff, 1; 7 L. T. 27; 9 Jur. 

N.S. 636; 10 W. R. 688 ; 66 E. R. 595. 

786. Independent advice dispensed with — 
Transaction manifestly fair.|.—Wricnt v. CARTER, 
No. 702, ante. 

737. —— .|—A transaction, such as the 
purchase of property under an option, where the 
vendor & purchaser are client & solr., or where a 
similar confidential relationship exists, & the 











vendor has not had independent advice, cannot be 
upheld unleas it is proved affirmatively that the 
ae sealant disclosed, without reservation, all the 
ormation in his possession, & that the trans- 
action was a fair one in all the circumstances. To 
fulfil those conditions it must be shown that the 
solr. advised his client as diligently, & that the 
transaction was as advantageous, as if the client 
had been dealing with a stranger. This pee 
is of wide application, & should not be regarded 
as & technical . rule of English law. Although the 
relationship of solr. & client, in a strict sense, has 
terminated, the same_ principle applies so long as 
the confidence naturally arising from that relation- 
ship is proved, or may be presumed, to continue.— 
DEMERARA BAUXITE Oo. v. HUBBARD, [1923] A. C. 
673; 92L. J. P. 0. 148; 129 L. T. 517, P. C. 

788, Duty of solicitor to give all reasonable 
advice against himself—Where no independent 
advice.]|—On a question of the propriety of a pur- 
chase by a solr. from his client, the solr., in order 
to sustain the transaction must, if he was solr. 
in hdc re, show that he gave his client all that 
reasonable advice against Timeelf which his office 
of solr. would have made it his duty to have given 
him against a third person ; but the nature of the 
proof varies according to the subject of the pur- 
chase, the relative situation of the parties, & the 
equality of the footing upon which they stand, in 
reference to the subject of the contract; &, 
although the relationship of attorney & client may 
exist, yet if it has no existence in hdc re, the rule 
with regard to the onus of proof may no longer be 
applicable. 

It appeared by the evidence, although it was not 
stated on the pleadings, that the value of the 
minerals in an estate purchased by the solr. from 
his client was considerably increased after the pur- 
chase, owing to a railroad then contemplated 
having been afterwards formed through the 
immediate neighbourhood. Semble: this was a 
merely speculative advantage, the communication 
of which to his client the solr. would not be bound 
to prove, the parties being in the same situation 
with reference to the means of forming an opinion 
upon it.—EDWARDS v. MEYRICK (1842), 2 Hare, 
60; 12 L. J. Ch. 49; 6 Jur. 924; 67 E.R. 25. 


Annotations :—Expld. Holman v. Loynes (1854), 4 De G. M. 
& G, 270. Consd. Edwards v. Williams (1860 poten 


421, Apld. Re Haslam & Hier-Fivans, (1902 

. Wright v. Carter, [1903] 1 Ch. 27. ‘< on 
v. Clayhills ae 97 L. 'T. 709; Moody v. Cox & Hatt 
(1917), 116 L. T. 740. Mentd. Roberts v. Tunstall (1845), 
4 Hare, 257; Richards v. Morgan (1863), 4 B. & S. 641. 


739. ——— -]}—DEMERARA BAUXITE Co. v. 
HUBBARD, No. 737, ante. 


D. Inadequacy of Price. 

740. General rule.|—Agreements entered into 
between an attorney & his client for the purchase 
by the attorney at an under price of estates to 
which the client bad good title but of which he was 
not in possession set aside for fraud & maintenance. 
—JONES v, THOMAS (1837), 2 Y. & C. Ex. 498; 160 
E. R. 493. 

Annotations :—Refd. Edwards v. Meyrick (1842), 2 Hare, 60; 

Holman v. Loynes (1854), 2 Eq. Rep. 715. 

741. Inadequacy alone not sufficient to avoid 
sale.|—A. B., being desirous of raising money to 
enable him to prosecute his claim to a fund in ct., 
applied to a solr. for that purpose. An agreement 
was executed, by which the solr. agreed to lend 
£1,000, & A. B. agreed to purchase from him some 
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land for £6,000, ten times ite value. The land was 
conve & the funds in ct. mtged. by A. B. for the 
£6, 3 but the £1,000 was not advanced at the 
time. The ct., on the ground of the ss inade- 
quacy of value, coupled with the other circum- 

ances of the case, set aside the whole transaction 
with costs. 

Inadequacy of value, though it is not by itself 
a sufficient ground for avoiding a sale, is yet of 
great weight when coupled with circumstances of 
oppression.--COCKELL v. TAYLOR, OOLLETT v. 

N, PRESTON v. OCoLLETT (1851), 15 Beav. 
108; 21 L. J. Ch. 545; 61 KE. R. 475. 
Annotations :-—Refd. Barnard v. Hunter (1856), 28 L. T. 
0. 8. 152; Radcliffe v, Anderson (1860), EK. B. & E. 819; 
James v, Kerr (1889), 40 Ch. D, 449. td. Dickinson 
e. Burrell, Stourton v. Burrell (1866), L. R. 1 Eq. 837 ; 
Re Cambrian Mining Co. (1883), 48 L. T. 114. 
742. Inadequacy coupled with financial diffi- 
culties of client.)|-—G., a tenant for life in a mar- 
riage settlement, was thereby empowered to make 
leases for lives of lands in Ireland, at the best 
rent, without fine, & a power was also given, with 
the consent of trustees, to raise any sum of money. 
The trustees, in pursuance of the power, consented 
that G. should, by mortgaging all. or any pee of 
the lands, or in any other manner he should think 
fit, raise any sum of money not exceeding £5,000. 

Under this power & consent G., in consideration 
of £300 & arent, granted to V. part of the lands in 
settlement upon a lease for lives. The grant & 
a receipt expressing that the £300 was raised under 
the power & consent as part of the £5,000 were duly 
registered. Before, & at the date of this fone 
V. was the solr. of G., who was involved in litiga- 
tion, & in distress. 

The rent, with the premium calculated at 6 per 
cent. was considerably short of the annual value 
of the lands. 

Upon a bill, by a tenant in remainder under the 
settlement, to set aside the lease, & on appeal :— 
Held: the lease was a good execution of the power 
to raise money; but void, as obtained by a solr. 
from his client, in circumstances of embarrassment, 
& at an under value.—WaRD v. HARTPOLE (1776), 
3 Bli. 470; 4 BH. R. 671, H. L. 

743. Burden on solicitor to show that full value 
given.|—CHAMPION v. Riapy, No, 711, ante. 

744. ——~.]—A solr., having agreed to purchase 
of his client a certain property, filed a bill for 
specific performance :—Held: under the circum- 
stances of the case, the burden of supporting the 
contract lay on pitf.; &, whatever the rule might 
be in other cases, this was one in which demonstra- 
tion of the full value having been given was part 
of the burden thrown on him who supported the 
contract; &, he not having proved that full value 
was given, the contract could not be enforced.— 
pal n v. PHtuipes (1846), 8 L. T. O. S. 272; 11 

ur. 80. 

745. -|—(1) An attorney was engaged in 
the sale of his client’s property by auction, on which 
occasion & small portion only of the property was 
sold. He was subsequently employed in making 
out abstracts of title of the on unsold, & six- 
teen months after the completion of the abstracts 
during which term there had been no employment 
of the attorney iaebvrcsiee yi by the client, the 
attorney bought a portion of the unsold property & 
debited the client in his books for dra the 
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agreement for sale. The consideration which was 

on the face of the poe deed stated to have 

been paid was in fact composed partly of a previous 
debt for costs & partly of such an annuity as the 
balance of the purchase-money would acco 

to the Govt. Tables obtain for a healthy life. The 

client died three years & a half after the sale. 

It was in evidence that the client was of 

intemperate habits for many years previously & 

up to the transaction in question. It did not 
appear that the attorney had made any special 
ee aé to the state of health of the client or 
endeavoured in any other quarter to obtain 

a higher annuity, which from the intemperate 

habits of the client might in all probability have 

been procured. 

On a bill filed by the heir-at-law of the client 
to set aside the transaction :—Held: the relation 
of attorney & client subsisted at the time of the 
sale & the attorney had failed to show that no 
industry he was bound to exert would have got a 
better bargain for his client, & the sale was accord- 
ingly set aside. 

(2) Gifts from clients to their attorneys can be 
maintained only, when not only the relation has 
ceased but the influence may rationally be sup- 

osed to have ceased also (TURNER, L.J.).— 

OLMAN v, LOYNES (1854), 4 De G. M. & G. 270; 
2 Hq. Rep. 715; 23 L. J. Ch. 529; 22 L. T. 0.8. 
296; 18 Jur. 889; 2 W. R. 205; 43 H. R. 510, 
LC&L. J. 

Annotations :—As_to (1) Apld. Wright v. Carter, [1903] 
1 Ch. 27. Consd, Moody v. Cox & Hatt, 1917) 2 Ch. 71. 
Refd. Barnard v. Hunter (1856), 2 Jur. N. 8.1213; Pisani 
v. A.-G. for Gibraltar (1874), L. R. 5? 0. 516 ; MoPherson 
v. Watt (1877), 3 App, Cas. 254; Haslam v. Hier-Evans, 
{1902} 1 Ch. 765. 8 to (2) Consd, Walghe v. Carter, [1903 } 
1 Ch. 27. Refd. Tomson ». Judge 1855), 3 Drew. 306 ; 
Moody v. Cox & Hatt, [1917] 2 Ch. 71. 

748. .|—A solr. who purchases from his 
client is bound to establish that the sale was as 
advantageous to the client as it could have been if 
the solr. had used his utmost to sell the property 
to a stranger. 

Purchase by a solr. from his client for £1,820 
upheld, though he had given about £100 less than 
the value, & had two years afterwards sold part 
of the property at a fancy price, making a Eee 
of £970.—SPENCER v. TopHam (1856), 22 Beav. 
573; 28 L. T. 0.8.56; 2Jur.N. S. 865; 52 E.R. 
1229. 
ain :—Refd. Powell v. Browne (1907), 97 L. T. 167. 

747. ——.J—An absolute conveyance of a 
reversionary interest to a solr. reduced, by decree, 
to a mtge., the solr. standing in a quasi parte a not 
absolute relationship of trustee & solr., & failing 
to prove that the transaction was clearly under- 
stood & that full value was given.—-DENTON v. 
DONNER (1856), 23 Beav. 285; 53 BD. R. 112. 


nnotat s—Oonsd. Plowright v. Lambert (1885), 62 L. T. 
5 646 ; On ap v. Prendergast (1886), 65 L. T. ret: 








748. J-——A solr. purchasing from his client 
must be able to prove that he gave the price he 
would professionally have advised his client to 


accept from another person.—-WIDGHRY v. TEPPER 
(1877), as reported in 38 L. T, 434; 26 W. R. 546, 
C. A. 
749. Resale at 
(1840), 4 Jur. 882, 
750. ———.]— SPENCER Vv. 
ante, 


ae — Rupp v, SEWELL 
(OHI TorpHamM, No. 746, 


46 Sc. L. R. 771; [1909] 2 8, L, Tf. 
99,.—8COT. 


given, onveyan b- adviser of the client woul vo ’ 
----d by a@ aolr. oe 8 ollent. 7 aprsored of. OAKES ». Smite (1st), 
7 the tprecerve ovigence { & oa 17 Gr. 660.—CAN. be ie Rls pe ha °. mer may 
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Sect. 3.— Transactions between solicitor and client: 
Sub-sect. 3, F., F., G. & HA.) 


E. Concealment of Facts. 


751. Non-disclosure that solicitor vendor—Sale 
of ground rents.|—DriscoLL v. BROMLEY (1837), 
1 Jur. 238, 306. 

752. -|—TYRRELL v. BANK OF LONDON, 
No. 1109, post. 

753. Non-disclosure that solicitor purchaser— 
Purchase in name of third party.]—A. was the solr. 
& land agent of B., who was desirous of selling an 
estate, & in a Ictter to A. expressed his readiness 
to sell it for thirteen thousand guineas. The 
estate consisted of two portions, & a land valuer, 
whose valuation was not shown to have been com- 
municated by A. to B., put upon the two portions 
separate values which, added together, exceeded 
the thirteen thousand guineas. A. sold part of 
the estate to C. for a sum exceeding the valuer’s 
estimate of that portion, & then purchased the 
other portion for a sur much less than that stated 
in the estimate, but which, added to C.’s purchase- 
money, just made up thirteen thousand guineas. 
A. pretended that the latter purchase was made by 
one of his relatives, & the conveyance from B. 
was executed to that relative, but immediately 
afterwards 4 conveyance was executed from the 
relative to A., & in that conveyance was a recital] 
that the purchase-money was furnished by A. 
These facts were not discovered till thirty-seven 
years afterwards, & then B. filed his bill against 
the representatives of A., who had died seventeen 
years before, to set aside the latter conveyances, & 
to have an account :— Held: the circumstances of 
the transaction were of a fraudulent nature.— 
CHARTER v. TREVELYAN (1844), 11 Cl. & Fin. 714; 
8 Jur. 1015; 8 E. R. 1273, H. L.; affg. S.C. sub 
nom. 'TREVELYAN v. CHARTER (1835), 4 L. J. Ch. 
209; subsequent proceedings (1846), 9 Beav. 140. 


Annotations :—Distd. Clanricarde v. Henning (1861), 30 
Beav. 175. Refd. Manby v. Bewicke (1857), 3 K. & d. 
342; Vane tv. Vane (1873), 28 L. 'T. 320, 


754. - --— -|--If an attorney or agent can 
show he is entitled to purchase property, notwith- 
standing his character of attorney or agent, yet 
if, instead of openly purchasing it, he purchases it 
in the name of a third person, as his trustee or 
agent, without disclosing the fact, such purchase 
is void. 

A. was entitled to a reversionary interest in one- 
fifth share of certain real & personal estate then 
held by a devisee for life. A. granted to B. an 
annuity upon it; the annuity deed which was 
registered contained a power of sale; the annuity 
fell into arrear, & B. determined to exercise the 
power of sale. The sale was effected for a sum of 
£900; but the purchaser discovered an objection 
in the memorial registered, which rendered the 
annuity deed invalid, & he refused to complete 
the purchase, & obtained a return of his deposit- 
money. The solrs. of B., acting at the time, as 
they stated, from motives of kindness tq A., 
obtained from A., who had not the benefit of any 
solr.’s advice, an assignment of the reversionary 
interest to L. for the sum of £900, & after the 
reversion fell in by the death of the tenant for life, 
claimed the property as the purchasers, alleging 
that the purchase had been made by L. as their 
agent & on their behalf. The exors. declined to 
pay them the value of the property, which it was 
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. Non-disclosure that solicitor 
purchaser. a AYWOOD ¥. ROADKNIGHT, 
11927) V. L. R. 612; 49 A. L. T. 29; 


(1927) Argus, L. R. 311.—AUS. & Lat. 630.—IR 


760i. Non-disclosure of 
tdentity.)—MokKory 
(1868), 14 Gr. 271.—OAN. 
dad. Non-disclosure that solicitor bene- 
Jits.}—BAYLY vy. WILKINS (1846), 3 Jo. 


SOLICITORS. 


then found amounted to £1,770, but paid it into 
ct. under Trustee Act, 1847 (c. 96). The solrs. 
presented a petition to have the money paid out 
to them as purchasers of the reversionary interest 
under the deed of assignment to L. A. opposed 
the payment, on affidavits, which set up a case of 
deception & fraud practised on him. The parties 
on both sides agreed that the case should be heard 
on petition & affidavits as if a petition & cross 
petition had been filed. The Vice-Chancellor 
ordered the money to be paid out of ct. to the solrs. 
as purchasers. The Lord Chancellor, on appeal, 
reversed this order, declared the assignment to be 
invalid, & ordered the money to be paid back into 
ct. ; reserved the costs, & gave either of the parties 
liberty to make any further application to the 
ct.:—Held: the Lord Chancellor’s order was 
correct ; the purchase by the solrs., who were at 
the time the solrs. of the vendor, was contrary 
to the rules of equity & void.—LEwIs v. HILLMAN 
(1852), 38 H. L. Cas. 607; 19 LL. T. O. S. 329; 10 
BH. R. 239, I. Li: affg. S. C. sub nom. Re BLOYE’S 
Trust (1849), 1 Mac. & G. 488, L. C. 


Annotations :—Consd. McPherson v. Watt (1877), 3 App. 
Cas. 254; Luddys’ Trustee v. Peard (1886), 33 Ch. D. 500 ; 
Bath v. Standard Land Co., [1911] 1 Ch. 618. Refd. 
Guest v. Smythe (1870), 5 Ch. App. 553, n.: Ie Postles 
thwaite, Postlethwaite +. Rickman es so L. T. 583 
Nutt v. Kaston (1899), 68 L. J, Ch. 367 ; Hodson v. Deans, 
{1903] 2 Ch. 647. entd. J?e Dodge’s Scttint. (1837). 3 
K. & J. 2138; Re Barber's Trusts (1863), 2 New Rep. 571 ; 
Re Bird’a Trusts (1876), 3 Ch. D. 214; De Pereda v. De 
Manche (eee 19 Ch. D. 451: Jte Parker's Will (1888), 

). 


39 Ch. D. 303; Ke Hoffo’s Estate Act, 1885 (1900), 82 
L. T. 556. 
755. .|~- JONEs v. PRICE, No. 730, ante. 





756. ——.]-~ MCPHERSON v. Watt, No, 734, ante. 

757. Sale of mortgaged property — Non-dis- 
closure of mortgage.]—'I'wo co-trustees, one of 
whom was a solr., advanced a sum of trust money 
on a mtge. of certain business premises. Subse- 
quently the mtgor. entered into partnership with 
S. on the terms that his capital should consist 
of the business premises & plant, which were to 
be taken at a valuation. One of the mtgees. 
acted as solr. in the matter, drew the partnership 
articles & furnished the valuer with the parti- 
culars of the mtgor.’s interest in the business 
premises, but concealed from S. the existence of 
the mtge. to which the premises were subject. 
The mtgor. having become bkpt., his partner 8. 
filed a bill praying for relief against the mtgee. :— 
Held: the solr. must make good to S. the amount 
of the mtge. debt & interest with costs; but S. 
must pay the costs of the co-trustee who was 
innocent in the matter, & recover them against 
the solr.—STERRY v. ComBs (1871), 40 L. J. Ch. 
595; 251. T.10; 19 W. RR. 964. 

758. Non-disclosure of terms showing profit on 
resale.|—TONKIN v. HluG1IES (1885), 1 T. L. R. 468. 

759. Non-disclosure of valuation at lower price.] 
—Moopy v. Cox & Hatt, No. 501, ante. 

760. Non-disclosure of purchaser’s identity.]— 
IMESON v. LISTER (1920), 149 L. T. Jo. 446. 


F. Purchase of Subject-Matier of Action. 
See AcTION, Vol. I., pp. 77, 78, 85-88, Nos. 626, 
695-708, 711-715. 


G. Solicitor Not Acting in hac re. 
761. General rule.|—There is no authority 
establishing, nor was it ever laid down, that an 


rchaser’s 
Vv. ENDERSON 


e. Fraudulent concealment. |—O'KELLY 
v. oe (1846), 9 I. Eq. RK. 25. 


f. Non-diaclosure of documents affect- 
ing title. }-~-MOELROY v. MURPHY (1874); 
22 W. R. 601.—IR. 
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attorney cannot purchase from his client what 

was not in any degree the object of his concern 

as attorney (LorD BHxipon, O.).—MONTESQUIEU 

v. Sanpys (1811), 18 Ves. 302; 34 E. R. 331, 

L. C. 

:—Consd. Jones v, Thomas (1837), 2 Y. & C. Ex. 

wards v. Meyrick eo 2 Hare, 60; Holman 

4 De G. M. & G. 270. Refd. Salmon v. 

,4 De G. & Sm. 125; Hind- 

. J. Ch. 822,n.; Tomson v 
Judge (1855), 3 Drew. 306; Richards v. French (1870), 
22 1, T. 327; Allison v. Clayhills (1907), 97 L. ‘T. 709. 
762. -|—If an attorney is not acting as 

attorney for his client on a particular occasion he 

may throw off that character & exercise his inde- 

pendent. rights.—AUSTIN v. CHAMBERS (1838), 6 

Cl. & Fin. 1; 71. R. 598, H. L. 

Annotations :—Refd. Nelson v. Booth (1857), 5 W. R. 722 
Mentd. M‘'Mahon v. Burchell (1846), 1 mae temp. Cott 
457; Steuart v. Gladstone (1879), 10 Ch. D. 626. 

763. ——-.]--Where pltf. alleges that defts. 
who purchased the property were acting at the 
time as his professional advisers, & defts. by their 
answer admitted that they had acted in that 
capacity, but that they had ceased to do so for 
some time previously to the transaction, & pltf. 
did not amend the bill & put the fact in issue, & 
where the case made by the bill was in several 
material points varied by the evidence, pltf. was 
held to be disentitled to relief, & decree of the ct. 
below reversed.—JENKINS v. PARRY (1866), 14 
L. T. 503, L. C. 

764. Purchase of annuity—Solicitor previously 
unknown to annuitant.|—-Pltf. being entitled under 
a will to an annuity of £50 charged upon real 
estates, & having necd of a sum of ready money, 
applied to deft., a solr., till then unknown to her, 
to procure her a loan, & after some negotiation 
with a third person, which failed, the solr. himsclf 
purchased a portion of the annuity. He acted as 
the only solr. in the matter, & on execution of the 
instrument, gave her his bill of costs, which she 
immediately discharged out of the consideration 
money. On bill filed to sct aside the transaction : 
—Held: this was not strictly a case between solr. 
& client; & there was no evidence of unfair 
advantage taken of pltf., & the payment of costs 
was the payment of a fair charge, & not such a 
return of part of the purchase-money as would, 
by reducing the consideration, avoid the annuity 
under 53 Geo. 8, c. 141.— EpWarRvbs v. WILLIAMS 
(1863), 32. L. J. Ch. 763; 8 1. UT. 477; 11 W. R. 
561, L. JJ. 


Annotations 
Kd 





Annotations :—Consd. Pisani v. A.-G. for Gibraltar (1874), 
IL, 5 P. CG. 516. Refd. Williamson v. Moriarty (1871), 
19 W. R. 818; Re Lo Brasseur & Oakley, Ex p. Verrell 
(1896), 65 L. J. Ch. 763. 

765. Acquisition of lease with option to purchase 
—Solicitor occasionally employed by lessee.|— 
C., a solr., who carried on business as a brewer, 
acting in connection with his brewery business, 
took a lease of a public-house, with an option to 
purchase at the time of the term at a fixed price, 
from A., who, from time to time, to a small extent, 
employed him as his solr. After A.’s death his 
widow & cxors. brought an action to have the 
lease sct aside on the grounds that the lease was 
not @ proper one in that it did not contain any 

ower of re-entry on the part of the lessor on the 

essee making default in payment of rent, that C. 

acted as solr. for both parties in the transaction, 

& that A. had no independent advice :—Held: 

at the time of the transaction ©. had no personal 

influence over A., & therefore O. was not acting as 
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169 1. Necessity for le 
bid.}—PorpHam v., ee rf aaoy 8 


I. Ch. R. 440.—IR. 


g- Solicitor having 
—A solr, having the conduct of a sale 
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his solr. in Ado re.—ALLISON v. CLAYHILLS (1907), 
97 L. T. 709. 
Annotation -—Consd. Demerara Bauxite Co. v. Hubbard, 
[1923] A. O. 673. 
Resale at profit to company on formation.}— 
See COMPANIES, Vol. IX., pp. 42, 43, Nos. 48, 49. 


H. Sale by Court. 


See, generally, SALE OF LAND, Vol. XL., pp. 52 
et seq. 

766. Necessity for leave of court to bid — 
Partner of solicitor.|——Prick v. Moxon (1754) 
cited in 2 Ves. at p. 54; 30 E. R. 519, L. C. 

767. Consent of interested parties.|— 
Purchase of a bkpt.’s estate by the solr. to the 
Commission set aside. The Lord Chancellor would 
not permit him to bid upon the resale, discharging 
himself from the character of solr., without the 
previous consent of the persons interested, freely 
given, upon full information.—£2 p. Jamzs (1803), 
8 Ves. 337; 32 KE. R. 385, L. C. 

Annotations :—Consd. Austin v. Chambers (1838), 6 Cl. & 
Fin. 1. Refd. Oliver v. Court (1820), Dan. 301; Carter 
v. Palmer (1842), 8 Cl & Fin. 657; Aberdeen Ry. v. 
Blaikie (1854), 23 L.T. O. 8. 315; Tmperial Mercantile 
Credit Assocn. v. Coleman (1871), 6 Ch. App. 562, n. ; 
Panama & South Pacitic Telegraph Co. v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. App. 
615; Hickley v. Hickley (1876), 2 Ch. D. 190; rears 
Trustee v. Peard (1886), 33 Ch. D. 600; Re Boles & British 
Land Co.’s Contract (1901), 71 L. J. Ch. 180; Nugent v. 

Bugent. (1908) 1 Ch. 546; Christoforides v. Terry, [1924] 

. C. 566. 


768. .|—Re SEpGwick, Ex p. WATTS 
(1846), De G. 265; 15 L. J. Bey. 13; 61. T. 0.8. 
499; 10 Jur. 256. 

769. .|—The ct. will not, except under very 
special circumstances, give leave to solr. a fiat to 
bid at sale.—l?e Brown, Ex p. TOWNE (1834), 
4 Deac. & Ch. 519; 2 Mont. & A. 29; 4 L. J. 
Bey. 2, Ct. of R. 

770. Effect of leave to bid—Solicitor relieved of 
fiduciary character.]—Leave to bid at a sale by the 
ct. granted to a solr. on the record relieves him 
from his fiduciary character, & places him in the 
same position as an ordinary purchaser.—Coaks 
v. BOSWELL (1886), 11 App. Cas. 232 ; 55 L. J. Ch. 
761; 55 L. T. 32, H. L.; revsg. S. C. sub nom. 
BosweE1 v. COAKS (1884), 27 Ch. D. 424, C. A. 
Annotation :—Refd. Davis v. Obrly (1898), 14 T. L. R. 260. 

771. Purchase by solicitor mortgagee.] — The 
solr. to the fiat was allowed, with the consent of 
assignees, to bid at the sale of part of the bkpt.’s 
property, of which he was mtgee.—Re MORTIN, 
Ex p. Ricks (1842), 11 1. J. Bey. 48. 

772. Purchase in foreclosure suit-—-Solicitor to 
creditor of mortgagee.|—Property sold in a fore- 
closure suit was purchased by W., a solr. whose 
name appeared on the particulars of sale as one of 
several solrs. from whom particulars of sale could 
be obtained. He was not solr. to any of the parties 
to the suit, but was solr. to some creditors of the 
mtgee., one of whom had obtained a decree for 
administration of the mtgee.’s estate. W. had two 
days before the sale taken out a summons to 
Sbiain leave for pltf.in the administration suit to 
attend proceedings in the foreclosure suit, such 
summons being returnable on the day after the 
sale. He had never been consuited about the 
sale, & did not know what was the amount of the 
reserved bidding :—Held: W. was not disqualified 
from purchasing, for his client was at liberty 
to purchase, & therefore his being her solr. did not 
disqualify him, & the mere fact of his own name 
appearing on the particulars of sale as a person 

















under a decree is under an absolute 
incapacity to purchase at it.—ATEINS v. 


conduct o 
DELEMEGE (1847), 12 I. Eq. Rt. 1.—IR. 


sale.} 
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Sect, 3.—7'ransactions between solicitor and client: 
Sub-sect. 3, H., F. G. & H.] 
E. Concealment of Facts. 

761. Non-disclosure that solicitor vendor——Sale 
of ground rents.|}—DriscoLL v. BROMLEY (1837), 
1 Jur. 238, 306. 

752. |-—-TYRRELL v. BANK oF LONDON, 
No. 1109, post. 

763. Non-disclosure that solicitor purchaser— 
Purchase in name of third party.]|—-A. was the solr. 
& land agent of B., who was desirous of selling an 
estate, & in a letter to A. expressed his readiness 
to sell it for thirteen thousand guineas. The 
estate consisted of two portions, & a land valuer, 
whose valuation was not shown to have been com- 
municated by A. to B., put upon the two portions 
separate values which, added together, exceeded 
the thirteen thousand guineas. <A. sold part of 
the estate to C. for a sum exceeding the valuer’s 
estimate of that portion, & then purchased the 
other portion for a sum much less than that stated 
in the estimate, but which, added to C.’s purchase- 
money, just made up thirteen thousand guineas. 
A. pretended that the latter purchase was made by 
one of his relatives, & the conveyance from B. 
was exccuted to that relative. but immediately 
afterwards a conveyance was executed from the 
relative to A., & in that conveyance was a recital 
that the purchase-money was furnished by <A. 
These facts were not discovered ti] thirty-seven 
years afterwards, & then B. filed his bill against 
the representatives of A., who had died seventeen 
years before, to set aside the latter conveyances, & 
to have an account :—Held: the circumstances of 
the transaction were of a fraudulent nature.—- 
CHARTER v. TREVELYAN (1844), 11 Cl. & Fin. 714; 
8 Jur. 1015; 8. RR. 1273, H. L.; affg. S. C. sub 
nom. TREVELYAN v. CifARTER (1835), 4 L. J. Ch. 
209; subsequent proceedings (1846), 9 Beav. 140. 


Annotations :— Distd. Clanricarde v. Henning (1861), 30 
cav. 175. Refd. Manby v. Bewicke (1857), 3 K. & J, 
342; Vane ». Vane (1873), 28 L. T. 320, 


754. ----— -|—IJf£ an attorney or agent can 
show he is entitled to purchase property, notwith- 
standing his charactcr of attorney or agent, yet 
if, instead of openly purchasing it, he purchases it 
in the name of a third person, as his trustee or 
agent, without disclosing the fact, such purchase 
is void. 

A. was entitled to a reversionary interest in one- 
fifth share of certain real & personal estate then 
held by a deviseo for life. A. granted to B. an 
annuity upon it; the annuity deed which was 
registered contained a power of sale; the annuity 
fell into arrear, & B. determined to exercise the 
power of sale. The sale was effected for a sum of 
£900; but the purchaser discovered an objection 
in the memorial registered, which rendered the 
annuity deed invalid, & he refused to complete 
the purchase, & obtained a return of his deposit- 
money. The solrs. of B., acting at the time, as 
they stated, from motives of kindness to A., 
obtained from A., who had not the benefit of any 
solr.’s advice, an assignment of the reversionary 
interest to L. for the sum of £900, & after the 
reversion fell in by the death of the tenant for life, 
claimed the property as the purchasers, alleging 
that the purchase had been made by L. as their 
agent & on their behalf. The exors. declined to 
pay them the value of the property, which it was 
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tdentity. }— 
785i. Non-disclosure that solicitor (1868), 14 Gr. 271. 
purchaser.J—H ay woop. ROADKENIGHT, 
{1927) V. L. R. 512; 49 ALL. T. 29; 


11927] Argus, L. R. $11.—AUS., te 630.—IR 


7601. Non-disclogure of BS channeled 
MoRory _ vv. 

——CAN. 

a. Non-disclosure that solicitor bene- 

.-~-BAYLY v. WILKINS (1846), 3 Jo. 


SOLICITORS. 


then found amounted to £1,770, but paid it into 
ct. under Trustee Act, 1847 (c. 96). The solrs. 
presented a petition to have the money paid out 
to them as purchasers of the reversionary interest 
under the deed of assignment to L. A. opposed 
the payment, on affidavits, which set up a case of 
deception & fraud practised on him. The parties 
on both sides agreed that the case should be heard 
on petition & affidavits as if a petition & cross 
petition had been filed. The Vice-Chancellor 
ordered the money to be paid out of ct. to the solrs. 
as purchasers. The Lord Chancellor, on appeal, 
reversed this order, declared the assignment to be 
invalid, & ordered the money to be paid back into 
ct. ; reserved the costs, & gave either of the parties 
liberty to make any further application to the 
ct.:—Held: the Lord Chancellor’s order was 
correct ; the purchase by the solrs., who were at 
the time the solrs. of the vendor, was contrary 
to the rules of equity & void.—LEwis v. HILLMAN 
(1852), 3 O. L. Cas. 607; 19 L. T. O. S. 3293 10 
E.R. 239, H. L.; affg. S. C. sub nom. Re BLOYE’s 
Trust (1849), 1 Mac. & G. 488, L. C. 


Annotations :—Consd. McPherson v. Watt (1877). 3 App. 
Cas, 254; Luddys’ Trustee v. Peard (1886), 33 Ch. D. 500 ¢ 
Bath v. Standard Land Co., [1911] 1 Ch. 618. Refd. 
Guest v. Smythe (1870), 5 Ch. App. 553,n.; Re Poatles 
thwaite, Postlethwaite v. Rickman (1888), 59 L. T. 583 
Nutt v. Kaston (1899), 68 Tu. J. Ch. 867 ; Hodson v, Deans, 
[2908! 2 Ch. 647. entd. Ze Hodge’s Setthmt. (1857), 3 

~& J. 213; Re Barber's Trusts (1863), 2 New Rep. 571 ; 
Ze Bird’s Trusts (1876), 3 Ch. D. 214; De Pereda v. De 
tg ae aay G 19 Ch. D. 451; Re Parker's Will (1888), 


9 Ch. D. 303; de Hoffe’s Estate Act, 1885 (1900), 82 
L. T. 556, 
755. .|—- JONES v. PRICE, No. 730, ante. 





756. ——.|---MCPHERSON v. WATT, No. 734, ante. 

757. Sale of mortgaged property —- Non-dis- 
closure of mortgage.|—Two co-trustecs, one of 
whom was a solr., advanced a sum of trust money 
on a mtge. of certain business premises. Subse- 
quently the mtgor. entered into partnership with 
S. on the terms that his capital should consist 
of the business premises & plant, which were to 
be taken at a valuation. One of the mtgees. 
acted as solr. in the matter, drew the partnership 
articles & furnished the valuer with the parti- 
culars of the mtgor.’s interest in the business 
premises, but concealed from S. the existence of 
the mtge. to which the premises were subject. 
The mtgor. having become bkpt., his partner S. 
filed a bill praying for relief against the mtgee. :— 
Held: the solr. must make good to S. the amount 
of the mtge. debt & interest with costs; but S. 
must pay the costs of the co-trustce who was 
innocent in the matter, & recover them against 
the solr.—STuRRY v. CoMBS (1871), 40 L. J. Ch. 
595; 25 L. T. 10; 19 W. R. 964. 

758. Non-disclosure of terms showing profit on 
resale.|—TONKIN v. Huaues (1885), 1T. L. R 468. 

759. Non-disclosure of valuation at lower price.} 
—Moopy v. Cox & Hartt, No. 501, ante. 

760. Non-disclosure of purchaser’s identity.}— 
ImESON v, LISTER (1920), 149 L. T. Jo. 446. 


F. Purchase of Subject-Matter of Action. 
See Action, Vol. I., pp. 77, 78, 85-88, Nos. 626, 
695-708, 711-715. 


G. Solicitor Not Acting in huc re. 


761. General rule.|—There is no authority 
establishing, nor was it ever laid down, that an 


e. Fraudulent concealment. io ' 
Vv. oe (1846), 9 I. Eq. It. 26. 


{. Non-diselosure of documents affect- 
ing title. |—MoELnroy v. MURPHY (1874), 
22 W. KR. 501.—I1R. 


BHNDERSON 


Part IV.—So.uiciToR AND CLIENT. 


attorney cannot purchase from his client what 
was not in any degree the object of his concern 
as attorney (Lorp Hupon, O.).—MONTESQUIEU 
v, Sandys (1811), 18 Ves. 302; 34 E. R. 331, 
L. C. 


Annotations :—Conad. Jones v. Thomas (1837), 2 Y. & C. Ex. 


498 ; k (1842), 2 Hare, 60; Holman 
M. & 2 


Edwards v. Meyric 
v. Loynos (1854 eG. 70. Refd. Salmon ». 


Cutts, Cutts v. Balnon (1850), 4 De G. & Sm. 125; Hind- 
son v. Weatherill (1853), 23 L. J. Ch. 822, n.; Tomson 
Judge (1855), 3 Drew. 306; Richards v. French (1870), 
92 L. T. 327; Alison v. Clayhills (1907), 97 L. T. 709. 
762. -]—If an attorney is not acting as 
attorney for his client on a particular occasion he 
may throw off that character & exercise his inde- 

pendent rights.—AUSTIN v. CHAMBERS (1838), 6 

Cl. & Fin. 1; 7 1. R. 598, H. L. 

Annotations :—Refd. Nelson v. Booth (1857), 5 W. R. 722 
Mentd. M‘Mahon r. Burchell (1846), 1 Coop. temp, Cott 
457; Steuart v. Gladstone (1879), 10 Ch. D. 626. 

763. --—.|—Where  pltf. alleges that defts. 
who purchased the property were acting at the 
time as his professional advisers, & defts. by their 
answer admitted that they had acted in that 
capacity, but that they had ceased to do so for 
some time previously to the transaction, & pltf. 
did not amend the bill & put the fact in issue, & 
where the case made by the bill was in several 
material points varicd by the evidence, pltf. was 
held to be disentitled to relief, & decree of the ct. 
below reversed.— JENKINS v. PARRY (1866), 14 
L. T. 508, J.C. 

764. Purchase of annulty—Solicitor previously 
unknown to annuitant.|/— PItf. being entitled under 
a will to an annuity of £50 charged upon real 
estates, & having necd of a sum of ready money, 
applied to deft., a solr., till then unknown to her, 
to procure her a loan, & after some negotiation 
with a third person, which failed, the solr. himself 
purchased a portion of the annuity. He acted as 
the only solr. in the matter, & on execution of the 
instrument, gave her his bill of costs, which she 
immediately discharged out of the consideration 
rooney. On bill filed to set aside the transaction : 
~-Held: this was not strictly a case between solr. 
& client; & there was no cvidence of unfair 
advantage taken of pitf., & the payment of costs 
was the payment of a fair charge, & not such a 
return of part of the purchasc-money as would, 
by reducing the considcration, avoid the annuity 
under 53 Geo. 3, c. 141.-- EpwarRpDs v. WILLIAMS 
(1863), 32.1. J. Ch. 763; 8 L. 1.477; 11 W. R. 
561, L. JJ. 

Annotations :-—-Consd. Pisani v. A.-G. for Gibraltar (1874), 
L. lt. 5 P. C. 516. Refd. Williamson v. Moriarty (sti) 
19 W. R. 818; Jte Le Brasseur & Oakley, Ev p. Torre 
(1896), 65 L. J. Ch. 763. 

765. Acquisition of lease with option to purchase 
—Solicitor occasionally employed by lessee.) 
C., a solr., who carried on business as a brewer, 
acting in connection with his brewery business, 
took a lease of a public-house, with an option to 
purchase at the time of the term at a fixed price, 
from A., who, from time to time, to a small extent, 
employed him as his solr. After A.’s death his 
widow & exors. brought an action to have the 
lease sect aside on the grounds that the lease was 
not a proper one in that it did not contain any 

ower of re-entry on the part of the lessor on the 

essee making default in payment of rent, that C. 

acted as solr. for both parties in the transaction, 

& that A. had no independent advice :—Held: 

at the time of the transaction O. had no personal 

influence over A., & therefore O. was not acting as 
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_ 169 1. Necessity for leave of court to 
bid.}—POPHAM v. ExHAmM (1860), 10 


I. Ch. R. 440.—IR. 
g. Solicitor having conduct o 
~A solr, having the conduct of a sale 
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his solr. in hdc re.—ALLISON v. CLAYHILLS (1907), 


97 L. T. 709. 
Annotation :-—Consd. Demerara Bauxite Co. v. Hubbard, 
[1923] A. ©. 673. 
Resale at profit to company on formation.]— 
See COMPANIES, Vol. IX., pp. 42, 43, Nos. 48, 49. 


H. Sale by Court. 


See, generally, SALE oF LAND, Vol. XL., pp. 52 
et seq. 

766. Necessity for leave of court to bid — 
Partner of solicitor.|—-Prick v. Moxon (1754) 
cited in 2 Ves. at p. 54; 80 BE. R. 519, L. C. 

767. Consent of interested parties.|— 
Purchase of a bkpt.’s estate by the solr. to the 
Commission set aside. The Lord Chancellor would 
not permit him to bid upon the resale, discharging 
himself from the character of solr., without the 
previous consent of the persons interested, freely 
given, upon fullinformation.—Ez p. JAMES (1803), 
8 Ves. 387; 32 K. R. 385, L. C. 

Annotations :—Consd. Austin v. Chambers (1838), 6 Cl. & 
Fin. 1. Refd. Oliver v. Court (1820), Dan. 301; Carter 
v. Palmer (1842), 8 Cl & Fin. 657, Aberdeen Ry. v. 
Blaikie (1854), 23 L.7. O. &. : Imperial Mercantile 
Credit Agssocn. v. Coloman (1871), 6 Ch. App. 662, n.; 
Panama & South Pacific Telegraph Co. v. India Rubber, 
Gutta Percha & Telegraph Works Co. (1875), 10 Ch. App. 
515; Hickley v. Hickley (1876), 2 Ch. D. 190; a 
Trustee v. Peard (1886), 33 Ch. D. 500; Ie Boles & British 
Land Co.’s Contract (1901), 71 L. J. Ch. 180; Nugent v. 
Sugeut, (R08) 1 Ch. 646: Christoforides v. Terry, [1924] 

. C. 566. 


768. .|—Re SzEpawick, Ex p. WATTS 
(1846), De G. 265; 151. J. Bey. 13; 61. T. 0.8. 
490; 10 Jur. 256. 

769. .]—The ct. will not, except under very 
special circumstances, give leave to solr. a fiat to 
bid at sale.—Re Brown, Ex p. TOWNE (1834), 
4 Denc. & Ch. 519; 2 Mont. & A, 20; 4 L. J. 
Bey. 2, Ct. of R. 

770. Effect of leave to bid-——Solicitor relieved of 
fiduciary character.}----Lcave to bid at a sale by the 
ct. granted to a solr. on the record relieves him 
from his fiduciary character, & places him in the 
saine position as an ordinary purchaser.—Coaks 
v. BOSWELL (1886), 11 App. Cas, 232; 55 L. J. Ch. 
761; 55 L. T. 32, HW. L.; revsg. S. C. sub nom. 
BoswELt v. CoAKS (1884), 27 Ch. D. 424, C. A. 
Annotation :—Refd. Davis v. Ohrly (1898), 14 T. L. R. 260. 

771. Purchase by solicitor mortgagee.] — The 
solr. to the fiat) was allowed, with the consent of 
assignees, to bid at the sale of part of the bkpt.’s 
property, of which he was mtgee.—lte MORTIN, 
fx p. RIcKES (1842), 11 L. J. Bey. 48. 

772. Purchase in foreclosure suit-—-Solicitor to 
creditor of mortgagee.|——Property sold in a fore- 
closure swt was purchased by W., a solr. whose 
name appeared on the particulars of sale as one of 
several solrs. from whom particulars of sale could 
be obtained. He was not solr. to any of the parties 
to the suit, but was solr. to some creditors of the 
mtgee., one of whom had obtained a decree for 
administration of the mtgec.’s estate. W. had two 
days before the sale taken out a summons to 
obtain leave for pltf.in the administration suit to 
attend proceedings in the foreclosure suit, such 
summons being returnable on the day after the 
sale. He had never been consulted about the 
sale, & did not know what was the amount of the 
reserved bidding :-—-Held : W. was not disqualified 
from purchasing, for his client was at liberty 
to purchase, & therefore his being her solr. did not 
disqualify him, & the mere fact of his own name 
appearing on the particulars of sale as a person 














under a decree is under an absolute 
incapacity to purchase at it.~-ATEINB v. 


sale, 
} DELEMEGE (1847), 12 I. Hq. R. 1.— IR. 
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Sect. 3.—Transactions between solicitor and client: 

Sub-sect. 8, H.; sub-sect. 4, A. (a), (b) & (c).J 
from whom copies of them might be obtained was 
not a disqualification.—GuEst v. SMYTHE (1870), 
5 Ch. App. 651; 301. J. Ch. 586; 22 L. T. 563; 


84 J.P. 676; 18 W. R. 742, L. J. 
Annotation :—Refd. Farrar v. Farrars (1888), 40 Ch. D. 395. 


SUB-SECT. 4.—MORTGAGES. 
A. Mortgage to Solicitor. 
— (a) In General. 
ortgage generally.] — See Vol. 
XXXV., pp. 239 et seq. 

778. General rule—Solicitor entitled to security.] 
-~-Where a solr. has lent money to his client, 
taken a mtge. for the balance appearing to be due 
to him by certain accounts, in which the items of 
his demand are specified, the ct. wil] not, merel 
because the parties stood in the relation of solr. 
client, deprive the mortgagee of any part of the benc- 
fit of his security.—HampPson v. NICOLL, NICOLL v. 
HAMPSON (1827), 6 L. J. O. S. Ch. 22; sub nom. 
rr a v. NICHOLL, Coop. Pr. Cas. 493; 47 EB. f. 
774, —— -]—Principles on which the ct. 
acts in sustaining securities given by a client to his 
solr. for bills of costs & moncys advanced.— 
HILES v. MOORE (1848), 17 L. J. Ch. 385. 


MORTGAGE, 





aie ——— ———-.]—-NELSON v. Bootu, No. 794, 
post. 
776. -----.]~-A_ beneficial purchase by a 





solr. from his client pending that relation cannot be 

supported ; but the solr. may insist on & obtain a 

mtge. from his client. for whatever is justly due to 

him.—PEARSON v. BENSON (1860), 28 Beav. 598 ; 

54 E. R. 496. 

777. Power of court to reopen accounts — 
Where bill extortionate.|——Even if a clicnt has 
given an attorney a bond or mtge. to secure the 
payment of what was charged to be duc to him on 
account of a law suit the cts. of equity have re- 
lieved the client & ordered the bill to be taxed 
(LoRD HARDWICKE, C.).—WALMESLEY v. BootTu 
oe 2 Atk. 25; Barn. Ch. 475; 26 If. R. 412, 
de . 

Annotations :—Consd. Gilbert v. Chudleigh (1748), 2 Hov. 
Supp. 372. Apld. Bridgeman +. Green (1757), Wilm. 48. 
Consd. Plenderloath v. Fraser (1814), 3 Ves. & B. 174; 
Ingram v. Wyatt (1828), 1 Hag. Eco. 384. Refd. Suunder- 
son v. Glass (1742), 2 Atk. 286; Oldham v. Hand (1751), 
2 Ves. Son. 259; Ward v. Hartpole (1776), 3 Bli. 470; 
Newman v. Payno (1793), 4 Bro. C. C. 350; Morse v, 
KItoyal (1806), 12 Ves. 355; Langstaffe v. Taylor (1807), 
14 Ves. 262 ; Wood v. Downes (1811), 18 Ves. 120; 
v. Morgan (1817), 6 Price, 42; Crossley ». Parker (1820), 
toe & W. 460; Cheslyn v. Dalby (1836), 2 Y. & C. Ex. 


778. ——— Money advanced during minority of 
client.|—-H., a solr., advanced moneys for sub- 
sistence to R., an infant, who, upon attaining his 
full age, was entitled to certain property; R. 
shortly aftcr he reached the age of twenty-one 

ears, signed a memorandum, by which he acknow- 
edged himself indebted to II. in respect of those 
advances, in the sum of £1,218; & upon this 
memorandum H. recovered a verdict against him : 
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7731, General rule—Solicitor entitled 
to security. )|— BELL v. COCHRANE (1897), 


settled account, concluded by mtge., 
unless suffi 
shown, t.¢., a primd facie case is made 
out that the bills are extortionate, or 
at any rate incorrect.—SHAMALDHONE 


SOLICITORS, 


—Held: even though the memorandum could not 
be impeached as obtained by fraud, yet in conse- 
quence of the relation in which H. placed himself 
towards R., it will not prevent R. from having 
an account taken in a ct. of equity of the sums 
really advanced to him by H.—-REVETT v. HARVEY 
(1823), 1 Sim. & St. 502; 21. J. 0.8. Ch. 39; 57 
E. R. 199. 

.]|—See MORTGAGE, Vol. XXXV., pp. 641, 
642, Nos. 3722-3729. 

779. Onus on solicitor to show that full con- 
sideration passed.|—-VAUGHAN v. LLOYD (1781), 
cited 5 Ves. at p. 48; 31 E. R. 465. 

Annotations :—Retd. Morgan v. Lower (1816), 4 Dow, 29; 

Gresley v. Mousley (1861), 3 De G. F. & J. 433. 

780. Onus on solicitor to prove bona fides 
where no independent advice.}—Where a solr. & 
mtgec. took a conveyance from the mtgor., a day 
labourer, who had no independent legal advice :— 
Held: the deed was not valid unless the circum- 
stances were all explained to the mtgor., & the onus 
of showing that this was done lay on the solr.— 
PREES v. COKE (1871), 6 Ch. App. 645, L. C. 

781. .}—A transaction between solr. & 
client in which the former takes a benefit cannot be 
supported unless the solr. has taken care that his 
client is fully acquainted with the facts & properly 
advised upon them & the onus of proving this is 
upon the solr. (NORTH, J.).—-WARD v. SHARP (1884), 
53 L. J. Ch. 318; 501. T. 557; 32 W. R. 584. 

782. —-—.]—-There is no rule that, where an 
unprofessional person deals as vendor or mtgor. 
with a solr., he must be separatcly advised. The 
onus of proving the equity of the transaction is 
nrimé facie on the solr., but the requisite proof may 
be afforded by the vendor or mtgor. himself or by 
documentary evidence.—READDY v. PENDERGAST 
i 55 L. T. 7673; varied (1887), 56 L. T. 790, 








. A. 

783. Security for gross amount in respect of 
costs—-Only valid to extent of actual bill.}|—A solr. 
is not justified in accepting from his client a gross 
sum as a remuncration for his professional services, 
in lieu of delivery of bill of costs, without the inter- 
vention of a third party, or adopting some other 
mode of extricating his client from the effect of 
that pressure which the law assumes while the rela- 
tion of solr. & client: exists between them. 

When a mtge. has been executed by a client in 
favour of his solr., who prepared it, & who had the 
sole management of his property, for the purpose 
of securing, amongst other things, the payment of 
& gross amount instead of the delivery of a bill of 
costs, & the evidence shows that the solr. took no 
propcr steps to relieve his client from his incapacity 
to enter into such an agreement, such a mtge. can 
only stand as a security for the amount to be found 
due in respect thereof.—MorRGAN v. HIGGINS 
(1859), 1 Giff. 270; 82 L. T. O. S. 290; 5 Jur. 
N.S. 236; 7W. RR. 273; 65 E.R. 915. 


Annotations :—Refd. Davios v. rary (1859), 33 L. T. O. 8. 
197; Watson v. Rodwell (1879), 39 L. T. 614. 


(b) Insertion of Unusual Clauses. 


784. Postponement of redemption.]-—— The ct. 
will not give effect to a stipulation contained in a 


HAWKE (1854), 4 Gr. 394.—CAN, 
1. Solicitor acting for client in 
indigent circumstances.}—McILroy ov. 


cient cause be 


6 B.C. R. 211.—-CAN. . m. Zo secure future costs.}~—The 
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mtge. by a client to his solr., whereby the client is 

restricted from paying off the mtge. money for so 

long a period as twenty years.—CowDry v. Day 

(1859), 1 Giff. 316; 20 L. J. Ch. 39; 11. T. 88; 

5 Jur. N.S. 1199; 8 W.R. 55; 65 H.R. 936. 

.]|—See MORTGAGE, Vol. XXXV., p. 356, 

Nos. 988-995. 

785. Commission on receipt of rents.] —Stipu- 
lations for commission on receipt of rents & 
conversion of arrears of interest into principal 
inserted by a solr. mtgee. in a mtge. deed prepared 
by himself, & insisted upon by him as the condi- 
tion of any further advance to his client, will not 
be allowed in taking the account between the solr., 
as mtgee. in possession, & his client in a foreclosure 
suit. Upon a proper case for opening signed 
accounts made by a mtgor. by his answer & 
evidence in a foreclosure suit in issue before Nov. 
2, 1875, the ct. has power, under Jud. Act, 1873 
(c. 66), 8. 24 (2) (3), to entertain this equitable 
defence in the same manner as if a cross bill, or, 
under the new procedure, a counterclaim, had 
been filed for the purpose.—EyRE v. HUGHES 
(1876), 2 Ch. D. 148; 45 L. J. Ch. 395; 34 L. T. 
211; 214 W. R. 597; 2 Char. Pr. Cas. 33. 
Annolation :—Distd. Jones v. Linton (1881), 44 L. T. 601. 

786. Arrears of interest as principal.|—EyRreE v. 
Huuues, No. 785, ante. 

787. Power of sale exercisable without notice.]-— 
A solr. advanced money to his client on a second 
mtge., in which was inserted a power of sale 
exercisable at any time without the usual proviso 
requiring that notice should be given, or somo 
interest should be three months in arrear; & it 
was not shown that he explained to the chent 
that the power was not in the usual form. The 
solr. afterwards took possession, & for several 
years received the rents, which, together with 
some payments made by the mtgor., exceeded 
the interest on both mortgages. Ile then sold 
the property without notice :—Held : the omission 
from the power of sale of the usual qualifying 
clause was a breach of duty, & the mtgee. was 
liable in damages as for an unproper sale, unless 
it could be shown that some interest was three 
months in arrear. 

Qu. : whether the absence of explanation did not 
made if improper even if there was interest in 
arrear.—COoCKBURN v. EHpwarps (1881), 18 Ch. 
D. 449; 51 L. J. Ch. 46; 45 L. T. 500; 30 W. R. 
446, C. A. 

Annotations :—~Apld. Craddock v. Rogers (1884), 53 L. J. Ch. 
968. Distd. Pooley’s Trustco v. Whetham rene) 33 Ch. 
D. 111. Refd. Andrews v. Barnes (1888), 39 Ch. D. 133; 
Simmos v. London Joint Stock Bank, Little v. London 
Joint Stock Bank, [1891] 1 Ch. 270; Stokes », Prance, 
woes 1 Ch. 212; Nocton v. Ashburton, [1914] A. C. 932. 

entd. Bright v. Campbell (1889), 41 Ch. D. 388; The 

tae 16 T. L. R. 275; Wrigley v. Gill, [1906] 

788. Power of sale exercisable with less than 
six months’ notice.]-—DUNSTON v. PATERSON (18486), 
8 L. T. O. 8. 313; 11 Jur. 96; on appeal (1847), 2 
Ph. 341, L. O. 

Annotation :—Refd. Teovan. v. Sniuith (1882), 47 L. T. 208. 
789. -]—Where a solr. takes a mtge. from 

a chent to himself which contains an unusual 

power of sale without explaining to the client the 

nature of the same, & the solr. exercises the power, 
he is liable for damage caused to the client by the 

sale being made at an under value.—CRADOCK v. 

RoGeErs (1885), 1 T. L. BR. 556, 0. A. 

790. Consolidation clause.]|—CLIMPSON v. COLES 
(1889), as reported in 23 Q. B. D. 465, D.C. 
Annotations :—Mentd. Re Standard Manufacturi Co. 

(1891), 60 L. J. Ch. 292; Church v. Sage (1892), 67 L. T. 800. 

791. Full explanation of unusual powers to 
mortgagor.]|—-The owner of leasehold property, 
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part of which were subject to six mtges., was 

threatened with an immediate sale by the third 

mtgee. of the greater part of it, who had bought 
in the second mtge., & was in treaty for the pur- 
chase of the first. 

Deft., a solr., advanced the money needful to pay 
off the mtgee. & prevent a sale, stipulating that the 
whole of the mtges. should be paid off, & that he 
should have a mtge. for the total sum paid by him, 
including costs of the different mtgees., to bear 
interest at the rate of 6 per cent., the first & 
ei mtges. having previously been at 5 per 
cent. 

He also stipulated that the mtge. should include 
a separate property which was in mtge. at 5 per 
cent., & that he should be entitled to costs as if a 
client had been mtgee. All these stipulations 
were distinctly explained to the mtgor., & were 
carried into effect by the mtge. deed. 

In an action for redemption brought by the 
mtgor.:—Held: as the unusual provisions had 
been fully explained to the mtgor., they were 
binding upon him, except that, as to the additional 
property, which had been included solely for the 
mtgee.’s own protection, the additional rate of 
interest must be disallowed.—JONES v. LINTON 
(1881), 44 L. T. 601. 

792. Validity where parties at arm’s length —— 
Client purchasing an indulgence.]—The principle 
which throws on a solr. who has dealt with his 
clients the burthen of showing the fairness of the 
transaction applies to cases of voluntary agree- 
ment, but not to a case where the solr. is in the 
hostile attitude of an urgent creditor.-—JOUNSON v. 
FESEMEYER (1858), 3 De G. & J. 13; 44 E.R. 
1174, L.C. 

Annotations :—Distd. Ward v. Sharp (1884), 53 L. J, Ch. 313, 
Refd. Pearson v. Benson (1860), 28 Beav. 598. Mentd. 
Ite Nurse, x p. Foxley (1868), 3 Ch. APP. 515; ‘The 
Heart of Oak ade 39 L. J. Adm. 15; Smith v. Pilgrim 
(1876), 2 Ch. D. 127; National Bank of Australasia v, 
United Hand in Hand & Band of Hope Co, (1879), 4 
App. Cas. 391. 

793. -}— The rule of Cockburn v. 
Edwards, No. 787, ante, that a solr. taking a 
mtge. from his client is bound to take it on the 
ordinary terms, or, if not, is bound fully to explain 
to him everything that may be of an unusual 
character in the form of the security he proposes to 
take, does not apply to a case where a client 
indebted to his solr. is purchasing from him an 
indulgence, e.g. further time for payment of the 
debt, in which case the solr. may make his own 
terms.—POOLEY’s TRUSTER v. WHETHAM (18886), 
33 Ch. D. 111; 55 1. J. Ch. 899; 55 L. T. 333 ; 
34 W. R. 6893 2 T. L. RR. 808, OA. 





(c) Hrercise of Power of Sale. 

794. Solicitor may retain only amount ad- 
vanced.|—-S. having paid off a debt secured by 
mtge. upon real estates, in the equity of redemp- 
tion of which his wife was, at the date of their 
marriage, entitled to a life interest to her separate 
use, afterwards, without her privity, assigned the 
mtge. to the solr. of himself & wife, as security for 
a debt due to such solr. for costs principally in- 
curred in a suit in which he acted, first: for the wife 
before her marriage, & afterwards for both the 
husband & wife :—Held: such assignment was a 
valid security as against the wife’s life interest in 
the hereditaments assigned, 

The solr., having pags ee urchased from 
the original mtgee., for £40, a debt for costs, of 
£175, which the latter would have been entitled 
to have added to his mtge. debt, was held entitled, 
as against the wife, to the benefit of such purchase, 
but to the extent only of securing himself in respect 


SOLICITORS. 


Sect. 3.—Transactions between solicitor and client: 
oe 4, A. (c) & (d), & B.; sub-sects. 5 
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of the debt due to him from the husband.— 
NELSON v. BOOTH (1857), 27 L. J. Ch. 110; 3 Jur. 
N.S. 951; 5 W. R. 722. 

795. -]— The ordinary rule that the ct. 

will not grant an interlocutory injunction restrain- 
ing a mtgee. from exercising his power of sale 
except on the terms of the mtgor. paying into ct. 
the sum sworn by the mtgec. to be due for principal, 
interest & costs, does not apply to a case where 
the mtgee. at the time of taking the mtge. was the 
solr, of the mtgor. In such a case the ct. will 
look at all the circumstances of the case, & will 
make such order as will save the mtgor. from 
oppression without injuring the security of the 
mtgee. 
_ Pitf. was a lady who was entitled to a life 
interest in leasehold property which she had 
mortgaged to various persons. Deft. acted as her 
solr. & with her sanction in order to release her 
from cmbarrassment bought up several of the 
incumbrances with his own money & took a trans- 
fer of them to himself; having previously taken a 
mtge. of the life interest to secure his past costs & 
the costs which he might incur in paying off the 
incumbrances. Afterwards pltf. discharged deft., 
& employed another solr., who applied to deft. for 
information respecting the securities transferred. 
Deft. refused to give.this information unless the 
payment of what was due to him was guaranteed, 
& threatened to proceed to a sale of the property. 
Pitf. then brought an action to impeach the 
securities & to restrain the sale of the property, 
é& moved for an injunction till the hearing :--- 
Held: considering al} the circumstances, an 
injunction ought to be granted, on pltf. paying 
into ct. such a sum as the ct. considered would 
cover the amount actually advanced by deft., & 
amending the writ so as to make it a simple action 
for redemption & injunction.—MAcLEoD v. JONES 
(1883), 24 Ch. D. 289; 581.35. Ch. 145; 49 1. T. 
321; 32 W. KR. 43, C. A. 





(d) Costs of Solicitor Mortgagee. 

Costs of mortgage transactions generally.|— Sec 
MorraaGce, Vol. XXXV., pp. 670, 671, Nos. 4065, 
4067-4075. 

Costs of asserting or defending title.] —- See 
MortTGaGEe, Vol. XX XV., p. 689, No. 4319. 

Costs of foreclosure, sale & redemption.]—-See 
MorTGaGE, Vol. XXXV., pp. 358, 694, 695, Nos. 
1010, 4374, 4380, 438], 4383--4385. 

Costs in administration action.]|—See Ixkr- 
cutTors, Vol. XXIV., pp. 842, 848, No. 8764. 


B. Mortgage to Client. 

796. Borrowing from clfent—-Absence of inde- 
pendent advice.]—The report of the Committee of 
the Incorporated Law Socicty having found that 
a solr. was guilty of professional misconduct, in 
having accepted as a loan large sums of money from 
a client, who had just attained his majority :— 
Held: it was a case for the exercise of the discipli- 
nary powers of the ct.—Re A Souiciror, Ha p. 
INCORPORATED LAw Society, [1894] 1 Q. B. 254; 
63 L. J. Q. B. 318; 70 L. T. 27; 42 W. BR. 237; 
10 T. L. R. 121; 38 Sol. Jo. 100; 10 R. 34, D.C. 

How far notice of mortgagee solicitor notice to 
client.|—See Mortaaacr, Vol. XXXV., pp. 472, 
473, Nos. 2063-2067, 2078. 


PART IV. SECT. 


Sup-sEctT. 5.—WILLs. 

797. Solicitor may accept benefit under will 
drawn by himself.)}—The circumstance, that one 
residuary devisee was the attorney, who drew the 
will, not decisive evidence of fraud.—PAINE v. 
Hatt (1812), 18 Ves. 475; 34 BE. R. 397, L. C. 
Annotations :—Refd. Hindson v, Weathorill (1854), 2 Eq. 

Rep. 733. Mentd. Lomax v. Ripley (1855), 3 Sm. & G. 48 ; 

Sweeting v. Sweeting (1863), 3 New Rep. 240. 

798. Necessity for proof of knowledge of 
testator.|—-An attorney had advanced to a client 
in humble circumstances the necessary funds to 
prosecute actions of ejectment, which were 
conducted by the attorney, & terminated in a 
compromise, on which the client received a large 
sum of money. During the proceedings the 
widow of the client’s brother wrote a letter to the 
client saying that she had little money to spare, 
but wished to do all she could so that justice 
might be donc to every branch of the family. The 
attorney wrote an answer to this letter by the 
client’s direction, saying, that if the client suc- 
ceeded, substantial justice should be done to all 
to whom the client was related. Neither tho 
brother’s widow, nor any of the client’s relatives, 
gave him any assistance in prosecuting the actions. 
The attorney, by his directions, prepared a will, 
which the client executed, & under which the 
attorney took large benefits, but in which benefits 
were also given to relatives of testator. It did not 
appear that the letter of the brother’s widow, or 
the answer to it, was referred to in the course of 
the preparation of the will either by the attorney 
or the client :—JH/eld: (1) the will was not made 
under any mistake or misapprehension caused by 
the attorney; (2) the circumstance of a solr. 
preparing for a client a will containing dispositions 
in his own favour, does not of itself take away the 
right of the solr. to be for his own benefit a devisee 
or legatec.—]HIINDSON v. WEATHERILL (1854), 5 
De G. M. & G. 301; 2 Eq. Rep. 733; 23 L. J. 
Ch. 820; 23 L. T. O. S. 149; 18 Jur. 499; 2 
W.R. 507; 43 E.R. 886, Ll. TS. 

Annotahons :—As to (2) Consd. Nanney v. Williams (1856), 


22 Beav. 452; Walker r. Smith (1861), 29 Beav. 394. 
Generally, Retd. Beanland v. BradJey (1854), 2 W. R. 602. 


799. ~-~-.]-- BARTON v. ROBINS (1769), 
3 Phillim. 455, n.; 161 E.R. 1382, 

Annotations :--Refd. Fawectt v. Jones (1810), 8 Philim. 
431; Fincham v. Kdwards (1842), 3 Curt. 63. Mentd. 
Thorne v. Rooke (1841), 2 Curt. 799; Allen v. M'Pherson 
(1847), 1 H. L. Cas. 191. 

800. —~—~ .|—In a case of perfectly sound 
mind & free from any suspicion of imposition 
evidence of bare execution is sufficient, but where 
deceased’s attorney is the drawer of the will & 
the person principally benefited the jealousy of the 
ct. is excited & demands more than proof of bare 
execution.— WHEELER & BATSFORD v. ALDERSON 
(1831), 3 Hag. Ecc. 574; 162 BE. R. 1268. 
Annotation :-—Mentd. Wright v. Doe d. Tatham (1838), 4 

Bing. N.C. 489. 

801. -—-- .|—Where a will is impeached on 
the ground of fraud the parties who seek to 
establish the will must remove & explain & so 
neutralise the facts out of which suspicion arose. 
The relation of client & attorney between testator 
& the person benefited by his will excites suspicion. 
—WYATT v. INGRAM (1832), 3 Hag. Ecc. 466; 
1L. J. Ch. 1385; 162 E.R. 1228, L. C.3 previous 
proceedings, sub nom. INGRAM v. WYATT (1828), 
Hag. Ecc. 384. 


Annotations :-—Consd. 
De G. M. & G. 301. 














Hindson v. Weatherill see 5 
Refd. Barry v. Butlin (1838), 2 Moo. 


3, SUB-SECT. 5. 


798 i. Solicitor may accept eae will drawn by himself—Necessily, for proof of knowledge of testator.}—STewaRp 


v. MacLarkn, [1920] 8. C. 146.—SCOT 


Part IV.—Souicitor AND CLIENT. 


P.C ©. 480; Cockraft v. Rawles (1845), 4 Notes of Cases, 
337. Mentd. Rickets v. Bodenham (1834), Coop. temp. 
Brough. 361 ; Waters v. Waters (1848), 2 De G. & 
Hastilow v. Stobie re ee)s L. .1P. & D. 64; Fulton v. 
Andrew (1875), L. R. 7 H. L. 448; Hampson v. Guy 
(1891), 64 L. T. 778. 

802. -|] — Where an attorney who 
draws the will of testator takes a benefit under it, 
the case is to be considered with peculiar jealousy, 
& the jury who try the validity of the will must 
be satisfied that testator knew its contents.— 
Raworti v. MARRIOTT (1833), 1 My. & K. 648; 
39 E. R. 824. 

Annotation :-—Mentd. Mitchell v. Thomas (1847), 6 Moo. 
P.O. C. 137. 

803. -|—A will & flve codicils being 
propounded the will & four codicils established. 
The fifth being prepared by a solr. in his own 
favour, deceased being at the time of fluctuating 
capacity was pronounced against the ct. not being 
satisfied that deceased understood the contents 
of the instrument & intended it to operate although 
no fraud was imputed to the solr.—Crorr v. DAY 
(1838), 1 Curt. 782 ; 163 E. R. 271. 

804, ——- -|—~ The fact of a party pre- 
paring a will with a legacy to himself is at most 
only one of suspicion, of more or less weight 
according to the circumstances, demanding, how- 
ever, the vigilant care of the ct. in investigating 
the case beforc granting probate; & though 
evidence of the instructions given by deceased & 
the reading over of the instrument are the most 
satisfactory proofs of testator’s knowledge of the 
contents, they are not the only description of proof 
by which the cognisance of the contents of the 
will may be brought home to deceased, even in a 
case of doubtful capacity. <A will prepared by 
deccased’s solr. under which he took a consider- 
able benefit, the only son of deceased being 
excluded; deceased being of weak, though of 
testable capacity, under the circumstances pro- 
nounced for.—BARRY v. BUTLIN (1838), 2 Moo. 
a Fie C. 480; 1 Curt. 6387; 12 E. R. 1089, 

1 

Annotations :—Expld, Dur & Parkor v. Loveland (1839), 
2 Curt. 225. Consd. Mitchell v. Thomas (1847), 6 Moo. 
P. C. C. 137; Browning v. Budd (1848), 6 Moo. P. C. C. 
430; Finny », Govett (1908), 25 T. L. R, 186. Refd. 
Greville v. Tylee (1851), 7 Moo. P. C. C. 320; Scouler v. 
Plowright (1856), 10 Moo, P. C. C. 440; Sutton v. Sadler 
(1857), 3 CG. B. N.S. 87; Mitchell v. Gard (1863), 2 New 

; Guardhouse v. Blackburn (1866), L. R. 1 P. 

& D. 109; Fulton v. Andrew (1875), L. R. 7 1. L. 448; 

Brown v. Fisher (1890), 63 L. T. 465; Tyrrell v. Painton, 

{1894} P. 151; Farrelly v. Corrigan, [1899] A. C. 563; 

Baudains v. Richardson, {1906) A. C. 169; Low v. 

Guthrie, (1909] A. C. 278, In the Estate of Musgrove, 

Davis v. Mayhew, [1927] P. 264. Mentd. Broadbent v. 

Hughes (1860), 29 L. J. PY. M. & A. 134; Hastilow v. 

Stobie (1865), 11 Jur. N. 8. 1039; Goodacre v. Smith 

(1867), L. R.1 P. & VD. 359; Robins v. National Trust Co., 

{1927] A. C. 515, 

805. -]—The will of an aged person 
of doubtful capacity prepared by a solr., who was 
appointed an exor. & one of the residuary legatees, 
pronounced against, & the parties propounding it 
condemned in costs. 

Bare execution in such a case is not sufficient.— 
DURLING & PARKER v. LOVELAND (1839), 2 Curt. 
225; 163 BE. R. 393. 

Annotution :-—Retd. ; 56), i 
Poe 4G. efd. Scouler v. Plowright (1856), 10 Moo 
806. ~———.] — Where a will is obtained 

from an old & infirm testatrix largely benefiting 
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the drawer, an attorney, the ct. requires strong 
evidence either as to instructions or execution ; 
& in this case, where there is no proof of instruc- 
tions from deceased, or even of a knowledge of 
contents, & only weak evidence as to a bare act 
of execution, probate is refused.—TUCKWELL v. 
Cornick (1844), 3 L. T. O. 8. 21. 

807. .|-——B. had promised to benefit 
1o the utmost of her power the family of C. shortly 
before his death; notwithstanding such promise 
she made a codicil giving a third of the only sum 
of money at her disposal to T., her solr., who drew 
such codicil; she also revoked the appointment 
of A. & E., two of those whom she had promised 
to benefit, as exors., making T’. sole exor. instead. 
A. & E. prayed probate of the will, without the 
words giviug T.. the legacy, & appointing him 
exor. T. on the contrary, prayed probate for the 
will as it stood :—Held: the evidence showed that 
testatrix was aware of the contents & effect of the 
codicil, & her capacity being unimpeached, the 
codicil was therefore entitled to probate. 

The ct. must be careful in setting its face against 
a solr. obtaining a will from an aged person to 
guard itself against carrying the principle so far 
as to operate against that which is proved to 
be the undoubted intention of deceased her- 
self (SIR H. JENNER FustT).—CLEARSON v, TEAGUE 
(1851), 18 L. T. O. 8.175; 15 Jur. 1016. 

808. .]— Gift by a client to a solr. 
while that relation subsisted between them 
declared invalid at the instance of the residuary 
legatees of the donor; but legacies to the solr., 
his wife & children, supported.—WALKER v. 
SMITH (1861), 29 Beav. 304; 54 I. R. 680. 

809. Preparation of will—Duty to take instruc- 
tlons from testator direct.]|—A will made by a 
person of weak intellect, prepared by an attorney 
from instructions given by one of the parties, 
without secing deceased, refused probate. Such 
proceeding by an attorney dangerous & improper. 
A dangerous proceeding for an attorney to take 
instructions from one of the parties without 
communication with testator— WALLIS v. MAUG- 
HAN (1842), 1 Notes of Cases 534, P. C. 

810. Presumption that will explained to 
testator.|—-B., a solr., drew the will of R., his 
father-in-law, which bequeathed a share of residue 
amounting to £45,000, to B.’s wife, & appointed B. 
sole exor. The will contained no direction that 
this sum should be for the separate use of B.’s 
wife. There was no evidence as to what had 
passed between B. & R. at the time of the execu- 
tion of the will :-—Held : in the absence of evidence, 
the ct. could not assume such a dereliction of duty 
on B.’s part, in not informing R. of the effect of 
the will, as to make B. a trustee for his wife.— 
Re BIRCHALL, WILSON v. BIRCHALL (1881), 44 
L. T. 243; 29 W. It. 461. 

Solicitor as executor.]|—See Part V., Sect. 3, 
post. 

















SUB-SECT. 6.-——ACCOUNTS. 


811. Duty to keep clear & distinct accounts.]— 
It is the duty of a solicitor to keep clear & distinct 
accounts.— Re CLARK (1851), 13 Beav. 173; 51 


solr. duty by simply taking down the 
directions given by testator, without 
reference to thelr effect ane the pro- 


visions it was alleged testator desired 


used will 


of the solr. to call testator’s attention to make with to his family & 
the fact. It is erroneous to suppose estate.—-WILSON v. WILSON (1875), 22 
solr. properly discharges his Gr. 39.—OAN. 
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. 38.— Transactions between solicitor and client: 
Sub-sects. 6 & 7. Sect. 4: Sub-secta. 1 & 2, A.) 


E. R. 67; affd. on other grounds, 1 DeG. M. & G. 
43, L. JJ. 


Annotations :—Refd. Re Browne (1852), 21 L. J. Ch. 442; 
fte Barrow (1853), 17 Beav. 547; Jte Atkinson & Pilgrim 
(1858), 26 Keay. 151. 


812. Duty to keep strict accounts of moneys 
received.|—L. acted as solr. for N. in various 
matters, & particularly in raising money for him 
on intges. & bills of exchange. He also acted as 
receiver of N.’s rents. The course as to the 
transactions for raising money appeared to have 
been, that on each occasion L. reccived the money, 
retained out of it a sum agreed upon for his costs 
of that transaction, & handed over the balance. 
The rents which he received were all duly accounted 
for, & accounts settled, not including any items for 
costs. After the death of the solr. a large bill of 
costs was sent in, which was referred for taxation. 
The taxing master required a cash account, but 
no sufficient materials existed for making it out, & 
the taxing master certified that nothing was due 
to the solr., inasmuch as he had received large 
suns of money, of his disposal of which no account 
was furnished :—Held: the bill of costs as taxed 
must. be paid, for the principle of White v. Lincoln 
(Lady), Newcastle (Duke) v. Kinderley (1803), 8 
Ves, 363, did not apply where the solr. was not 
the general agent of the client, so as to be able 
to receive the client’s moneys at all times without 
his knowledge, but only received money for him in 
respect of separate transactions of which the client 
was aware at the time, & knew what was to be 
received. 

Though it is very reprehensible in a solr. not to 
keep strict accounts of all moneys received by 
him for his client, yet the omission to do so is not 
a reason why he should be deprived of his costs 
altogether.---Re LEE, Ha p. NEVILLE (1868), 4 
Ch. App. 43; 19 L. T. 435; 17 W. MR. 108, L. JJ. 
Annotation :—Refd. Cheese v. Keon, [1908] 1 Ch. 245. 

813. -——- Not to allow unauthorised payments 
out.|—-A., plitf. assocn., was formed to amalgamate 
a number of firms & cos. controlled by F., & 
money was obtained by a debenture issue to the 
public for the purposes of working capital. Pitts. 
alleged, & the ct. found (a) that F. drew a number 
of cheques on the accounts of the constituent 
firms & cos., the property of pltfs., payable to T. 
& C., his solrs., who were also soulrs. to pltf. assocn., 
&, having paid them to his own account with T. & 
C., subsequently drew on these moneys for his 
own purposes; & (b) that IF’. drew for his own pur- 
poses on moneys standing to the credit of pltf. 
assocn. in the books of T. & CC. In an action 
against T., who was at the material time the 
senior partner of T. & C. & a director of pltf. 
assocn., damages were claimed for conversion, 
breach of duty, & negligence. Tt was not alleged 
that T. had misappropriated these moneys which 
had passed through the books of his firm or had 
converted them to his own use. It was alleged 
that he had knowledge by himself or his partner 
of what had occurred & that he was liable as a 
director of, & solr. to, pltf. assocn. & as holding 
money for pltf. assocn. F. had assigned his estate 
for the benefit of his creditors, & pltf. assocn. 
had sent in a proof against his estate for all the 
moneys in respect of which a claim was made 
against T. in this action. It was contended (inter 
alia) for deft. that by doing so pltf. assocn. had 
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affirmed & ratified the acts by which F. had 
obtained these moneys, which were the acts com- 
pane of, against deft. T., & that this was a 

efence to the action :—Held: (1) on the claim 
against T. as a member of a firm of solrs. in respect 
of the second group of transactions as to moneys 
credited to pltfs. in the firm’s books T. was liable, 
as where solrs. kept an account of a client, in this 
case A., they were under a duty as solrs. to use 
proper diligence & proper skill to see that sums 
were not improperly paid out of that account to 
the debit of the client; (2) as to the first group 
of transactions where F. had paid moneys of the 
constitutent cos. into & out of the accounts of the 
firm of solrs., these T. must account for, unless 
F. was authorised to make these payments in fact 
or by general acquiescence or by holding out. His 
Lordship found that F. was not. so authorised.— 
FENTON TEXTILE Assocn., Lrp. v. Tuomas & 
CLARK (1928), 45 T. L. R. 113. 

814. Re-opening settled accounts—aAs to specific 
items Impeached.]—Account between attorney & 
client, although long since settled & signed, will 
nut be considered conclusive as against the latter ; 
& if any items of charge can be impeached, the 
accounts will be so far re-opened by the ct., on a 
bill filed for that purpose, as that pltf. will be 
allowed to surcharge & falsify. A case made out 
by the suit, will entitle pltf. to an issue at law to 
try the fairness of the impugned charges, alvhough 
founded on bonds set up; & if he succeed in the 
issue, the ct. will proceed with the investigation 
by reference to the master. A bond given by a 
chent to his attorney, for the difference between 
a sum received by the latter, as a composition for 
a debt due to him from a debtor of both of them, 
for the purpose of indemnifying the attorney from 
loss by the transaction in having signed the 
general composition deed, held to be impeached by 
establishing that fact, & the amount intended to be 
secured by it falsified thereby, & disallowed by the 
master on the reference to him of the charges set 
up by the accounts, & confirmed by the ct. on 
exceptions to his report. ‘The ct. on such a suit, 
will not re-open or disturb settled accounts, 
further than as to the particular charges that can 
be impeached.—JOHNES v. LLOYD, SMITH v, LLOYD 
(1822), 10 Priee, 62; 147 EB. R. 242. 

815. ——— After long period-—— Fraud not sug- 
gested.|—-Where more than seven years had elapsed 
after the settlement of transactions between an 
attorney & his client, the ct. refused to interfere 
to have them re-opened, in the absence of any 
suggestion of fraud or misconduct.—Ea p. SuHir- 
DEM (1825), 6 Dow. & Ry. K. B. 339. 

816. .|—B. having had various pecuniary 
dealings with A., who had been a solr. during his 
lifetime, on his death filed a bill against his extrix., 
disputing a charge of £3,000, which had been made 
by her against him, B., & praying to have all 
accounts between A. & himself opened; but 
evidence being adduced that B. had been in the 
habit of paying moneys on account of interest to 
A., & that he had, soon after A.’s death, admitted 
that £3,000 was due from him to A., & that a 
verdict at law for that amount had been obtained 
against him by the extrix. :—Held: it could not 
allow the fact of the sum of £3,000 being an item 
against B. to be disputed.—ABBEY v. PETCH 
(1842), 1 Y. & O. Ch. Cas. 258; 11 L. J. Ch. 124; 
6 Jur. 483; 62 E. R. 880. 

——.J]—See Equity, Vol. XX., pp. 273-276, 
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o. Duty to keep strict account of moneys received.}—TUDEHOPE v. CARNELL, [1917] N. Z. L. R. 628.- -N.Z, 
p. Re-opening settled account.}—HIcKson v. AYLWARD (1828), 3 Mol. 1.—IR. 


Part LV.—-SoLictroR AND CLIENT. 


Nos, 326, 327, 340, 349, 351-353 ; MortTGaGE, Vol. 

XXXV., Pp. 641, 642, Nos. 3722-3728. 

817. Advances must be strictly proved — Pro- 
duction of bond not sufficient.|—In taking an 
account of the pecuniary transactions between a 
client & his attorney, the latter also filling other 
confidential situations, the production of a bond 
executed by the client to the solr. is not alone 
sufficient evidence of a debt to that amount, but 
the obligee or his representatives are bound to 
prove the actual payment of the money secured by 
the bond.—LEwes v. Mor@an (1829), 3 Y. & J. 
280; 148 BE. R. 1164, Ex. Ch. ; subsequent procecd- 
ings, 8 Y. & J. 394; on appeal, sub nom. MORGAN 
v. Evans (1834), 3 Cl. & Fin. 159, 1. L. 

Annotations :—Refd. Blagrave tv. Nouth (1856), 2 K. & J. 
509. Mentd. Booth v. Leicester (1838), 3 My. & Cr. 459 ; 
Birch v. Joy (1852), 3 H. L. Cas. 565. 

818. — —.]—GRESLEY v. MousLEy, No. 719, 
ante. 

819. Client in distress at time of advances —- 
General account ordered.|—Where advances have 
been made by a solr. to his client, by way of loan, 
the clicnt being in distress, a general account will 
be ordered of such transactions.—Hicks v. Mor- 
LAND (1838), 2 L. J. Ch. 206. 

820. Large payments on both sides—Method of 
taking accounts.|——A solr. had a great; number of 
money dealings with a client in addition to usual 
legal business. From time to time prior to 1825 
they settled their accounts, but there was no 
regular or understood time for such settlement. 
From 1825 to 1846, when the solr. died, the client 
placed considerable sums in the hands of the solr., 
who gave his bond for one sum & promissory notes 
forothers. Healso paid the client, as he was asked 
to do so, gross sums without any arrangement as 
to their appropriation. Upon a bill filed against. 
the exors. of the solr. for an account :—Held: 
in taking the account, regard being had to the 
course of dealing previous to 1825, when the 
account began, no balance was to be struck until 
the end of the account ; & every payment on either 
side was to bear simple interest from the time 
when it was made, except where there had been an 
obvious appropriation.—- NAPPER v. DrENpDy (1856), 
281. 7T. 0.8. 08; 5 W. BR. 4, LC. 

821. Right of client to claim in county court.]— 
Pitf. retained deft. to act for him as his solr. in 
four matters. In one only were proceedings taken 
in the county ct.; in none of the others was 
process issued. As deft. delayed to deliver a 
cash account & bill of costs, pltf. issued a plaint 
in the county ct. claiming an account :—Held: 
pltf. was entitled to claim this relief in the county 
ct.—-CHAMBERS v. TABRUM, [1920] 1 K. B. 840; 
89 L. J. K. B. 606; 122 7. T. 779, D.C. 


SUB-sECT. 7.—SoLicrror AS TRUSTEE, RECEIVER 
OR EXECUTOR. 
See Part V., post. 
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Secr. 4.—OBLIGATIONS OF SOLICITOR 
TOWARDS CLIENT. 
Sus-sEcr. 1.—IN GENERAL. 

822. Fulfilment of obligations within purview of 
court.]—-ALLISON v. RAYNER, No. 805, post. 

823. Duty to obey instructions of client -— To 
delay proceedings.|—An attorney retained to de- 
fend an action is not bound to follow the instruc- 
tions of his client, to do what is meant merely for 
dclay.— JOHNSON v. ALSTON (1808), 1 Camp. 176 ; 
170 BE. R. 918, N. P. 

Duty to keep accounts.|—See Nos. 811, 812, 
ak & AGENCY, Vol. I., pp. 437, 488, Nos. 1276- 

278. 

824. Duty to protect affairs of client from 
publication. |-—'The ownership of a solr. in the books 
relating to his business is subject to his client’s 
right to have them protected from publication. 

Hence, the books of a solr. who has been adjudi- 
cated a bkpt. cannot be sold, as they may be in the 
case of a trader, under Bankruptcy Act, 1861 
(c. 134), 8. 187.—Re Hotpen, Ex p. ROBERTS 
(1863), 3 New Rep. 230; 33 L. J. Bey. 8; 9L. T. 
469; 10 Jur. N.S. 28; 12 W.R. 183, L. C. 

825. Duty to warn trustee client —— Of conse- 
quence. of omission to tax.|—Taxation of solr.’s 
bill more than a year after delivery. It is the duty 
of a solr. to tell his client, when a trustee, that if 
he does not tax his, the solr.’s, bill, the items not 
properly chargeable will be disallowed in passing 
his account.—-lr p. FLowkk (1868), 18 L. T. 457 ; 
sub nom. Re F- , 16 W. R. 749. 


Annotations :-~-Distd. Ite Elmstic, kr p. Tower Subway Co. 
ots): us R. 16 Eq. 326; Re Layton, Steele (1890), 38 


Right to withdraw.]—See Sect. 1, sub-sect. 4, 
TD. (a), ante, 








2.—HEXERCISE OF SKILL AND CARE— 
LIABILITY FOR NEGLIGENCE. 
A. In General. 

826. Duty to exercise skill & care.}|—WILSON v. 
TucKER, No. 967, post. 

827. .} —1t is not every mistake or mis- 
apprehension of an attorney that will make him 
liable to an action for negligence. The question 
in such an action is, whether the attorney has used 
reasonable skill & reasonable care.—SHILCOCK 1%. 
PASSMAN (1836), 7 C. & P. 289. 

828. ——-.]—-HART v. Framnt, No. 875, post. 

829. .] — Every person who enters into a 
learned profession undertakes to bring to the 
exercise of it 1. reasonable degree of care & skill; 
he does not, if he is an attorney, undertake at all 
events to gain the cause.~ LANPHIER v. PHIPOS 
(1838), 8 C. & P. 475. 

Annotation :-—Mentd. Steljes v. Ingram (1903), 19 T. L. R. 

A 
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830. ———.]--ALDIs v. GARDNER (1844), 1 Car. 
& Kir. 564. 
831. —-—.]-—PARKER v. ROLLS, No. 956, post. 


PART IV. SECT. 4, SUB-SECT. 1. 


ies Toe pie obey Rll aclpagdins of 
client.J}—O’BEIRNE v. ILSON 57), 
6C, P. 366.—CAN, pares 


. a Duty not to take advantage of 
oh belie obtained through fiduciary 
relationship.}—KILBourRN v, ARNOLD 
(1881), 6 A. R. 158.—CAN, 

r. Duty to explain deed to client— 
Before execution.}—-It is reprehensible 
in an attorney to obtain a power of 
attorney from his client without giving 
him an opportunity of fully acquaint- 
ing himeelf with its contents,—Kz p. 


Pinup (1887), 26 N. B. R. 178.—CAN. 
t. —— .}/-SEGRAVE v. KIRWAN 
(1828), Beat. 157.—IR. 


a, Interest conflicting with duty.j— 
A trustee for creditors who ia also 
employed as solr. to manage an insol- 
vent estate is a person whose interest 
conflicts with his duty to the oreditors 
as trustce.—Re DICKENSON (1892), 2 
B.C. R. 262.—CAN. 


b. Duty to point out all consequences 
to client.}—Re BurToON, Fz p. SCALLAN, 
Kx p. JONES (1827), 1 Mol. 63.—-IR. 





PART IV. SECT. 4, SUB-SECT. 2,—A, 

826 i. Duty to exercise skill &: care.}-— 
CARRIGAN v, ANDREWS (1849), 1 All. 
485.—CAN. 

826 fi. ——-.]—MacnonaLn v. Con- 
RODI (1858), 1 Ch. Ch. 145,—CAN., 

826 iii. ——-.]—HARRINGTON v. FALL 
(1865), 15 C. P. 541.—CAN., 

826 iv. -J—RONALDSON v. DRUM- 
MOND & Retp (1881), 8 R. Cue of Sess.) 
767; 18 Sc. L. R. 551.—SCOT. 

826 v. .}—-MCALPINE v. ANDER- 
fON’S ExXecutTons (1926), 47 N. L, R. 
377.—S. AF. 
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Sect, 4.—Obligations of solicitor towards client : Sub- 
sect. 2, A. & B. (a) & (6) 0] 

832. ——-.]—-LAVANCHY v. LEVERSON (1859), 1 
F. & F. 615. . 

833. ———.]—-ScLATER v. WaTr (1894), Times, 
May 1. 

834. Duty to use reasonable care.|— LEE v. 
Dixon, No. 888, post. 

835. No duty to know all the law.]—No attorney 
is bound to know all the law. God forbid that it 
should be imagined that an attorney or a counsel 
or even a judge is bound to know all the law, or 
that an attorney is to lose his fair recompense on 
account of an error, being such an error as a 
cautious man might fall into (AnBorr, C.J.).— 
MonTRIOU v, JEFFERYS (1825), 2 C. & P. 113; 
Ry. & M. 317; 172 H.R. 51, N. P. 

Annotation :—Refd. Kdwards v. Cooper (1828), 3 C. & P. 277. 

836. Liability for mere mistake.] — Monrriou 
v. JEFFERYS, No. 835, ante. 

ae ———~.|—-SHILCOCK v. PassmMaNn, No. 827, 
ante. 

838. ———.]|—An attorney or law agent is only 
responsible in damages to his client for gross 
ignorance or gross negligence in the performance 
of his professional services. 

It would be monstrous to say that he is respon- 
sible for even falling into what must be considered 
a mistake (LORD CAMPBELL).—PURVES v. LANDELL 
(1845), 12 Cl. & Fin. 91; 8 E. RH. 1332, IL. L. 
Annotation ;— Refd. Stokes v. Trumper (1855), 2K. & J. 232. 

839. -.}—In an action by an attorney 
against one of the creditors of an insolvent, to 
recover the costs of preparing a deed of assignment 
for the benefit of creditors, the defence set up was, 
that pltf., when he prepared the deed, was aware 
that the insolvent’s property had been taken 
possession of by the official assignee on a petition 
for protection under Bankrupt Law Consolidation 
Act, 1839 (c. 106), ss. 211, 213, but it appeared 
that deft. had inforined pltf. that it was believed 
all the creditors would execute the deed. Tt 
turned out that none of the erceditors executed it : 
—Held: the defence failed, & pltf. was not bound 
to ascertain if they would execute it. An error of 
law on these questions would not show such 
negligence or ignorance as should preclude pltf. 
from recovering his costs.—LEwis v. COLLARD 
(1853), 14 C. B. 208; 20. L.R.1345; 2L.5.0. P. 
32; 221. T.0.8.135; 2W.R.105; 139 E.R. 86. 
Annotation :—Mentd. Williams v. Dray (1860), 1 L. T 533. 

840. Liability for mere error of judgment— 
Doubtful point of law.J|—GopErroy v. DaALron, 
No. 854, post. 





841, —-- -—— .]—STEVENSON v. ROWAND, No. 
988, post. 
842, Saye eee —~——,]—]L EMP Vv. Burt, No. 891, post, 


SoLicIrorRs. 


843, ——_- ——..]—If an attorney make & ae 
take upon a point, on which persons of reasonable 
skill may fairly entertain a doubt, &, in cone 
quence of such mistake, his client derive no papa 
from his services, this is not such negligence as 
deprive him of his right to recover the amount of 
his bill.—_BuLMER v. GILMAN (1842), 4 Man. & G. 
108; 3 Scott, N. R. 781; 11L. J.C. P. 174; 6 


Jur. 761; 1384 BB. R. 45. 
‘Innntation :—Retd. Huater o. Caldwell (1847), 11 Jur. 770. 


844, ——.]—Tlant v. Frame, No. 875, post. 

845. .\—It is not sufficient for a client to 
allege & prove that the solr. acting on his behalf 
gave him wrong advice on a doubtful point. Some- 
thing more than an error of judgment is necessary 
in order to constitute actionable negligence, for the 
solr. is not liable unless crassa negligentia can be 
established, whereby the client has suffered 
damaye.—FAItHruLL v. KESTEVEN (1910), 103 
L. T. 56, C. A. 

846. Ignorance or negligence must be gross.|-— 
BAIKIE v. CHANDLESS, No, 966, post. _ 

847. .|— An attorney is not liable to an 
action for negligence in misconstruing an obscure 
rule of ct. toe 

In an action against an attorney, it is not 
sufficient that he should have made a slip or mis- 
take. There must be crassa negligentia (BAYLEY, 
J.).——LAIDLER v. ELLIOTT (1825), 3 B. & C. 738 3 
5 Dow. & Ry. K. B. 685; 3 L. 5.0.8. K. B. 96; 


107 E.R. 907. 
Annotations :--Distd. Frankland v. Cole (1832), 2 Cr. & J. 
590. Consd. Hunter v. Caldwell (1847), 10 Q. B. 69. 


848. .|— The negligence charged against 
an attorney, to subject him to action at the suit 
of his client, must be gross negligence. 

Preparing a warrant of attorney from two, 
without inserting words to guard against the 
possibility of one of them dying before judgment : 
-—Held: not to be gross negligence.—KETILE v. 
Woon (1827),5 L. J. O. S. K. B. 1738. 

849. ——_.]|—-Mraas v. Binns, No. 1083, post. 














850. —-—.|--ELKINGTON v. HoLiann, No. 942, 
Ost. 

y 851. - —.] —Purves v. LANDELL, No. 838, 
ante. 

852, —-——.]— FAITHFUL v. KESTEVEN, No. 845, 
ante. 


853. Liability for counsel’s conduct of cause.|— 
KINGDON v. WILTON, No. 461, ante. 


B. In Contentious Matters. 
(a) In General. 

854. Duty to know practice of court.}]-—— An 
attorney, with the advice of counscl, produced, 
in an action against J. for negligence in the con- 
duct of pltf.’s defence to another action, the 
prothonotary’s book to prove an allegation, ‘‘ that 


835 1. No duty to know all the law,)— 
HEINRICHS v. WEHINs (Sask.) (1916), 34 
W.L. R. 394; 10 W. W. R. 414.—CAN, 

8365 ii. ——~.}—Fres Cnourcn oF 
SCOTLAND v, MACKNIGHT’S TRUSTEES, 
11916} 5S. C. 349.—SCOT, 

844 i. Liability for mere error of judg- 
ment.}—Before deft. can complain of 
the conduct of plitf.’s solr. in continning 
an action on a case that has been shown 
to he weak & after an opportunity of 
accepting a fuir offer of settlement, 
there should be clear evidence of mis- 
conduct or default on the part of the 
solr., going further than error of judg- 
ment or miscajculation as to the chances 
of success.—-7te MARTIN, BELL v. 
GREEN, [1920) 3 W. W. R. 900,— 
CAN, 

844 Ii. -J—A mere error of judg- 
ment,as a mistake upon a4 point of 
law, or in the construction of a difficult 





Act of Parliament, is not such negli- 
eee as renders an attorney Hable to 

is clent for a loss sustalned in con- 
sequence of such error or mistake.— 
Segoe Munrpry (1858),81.C. L. BR. 


846 i. Iynorance or negligence must be 
gross.}—CHAPMAN v. BOULTBEE (1863), 
13 C. P. 372.—OAN. 


846 Hi. +} —- FARQUHARSON 1. 
Weeks (P. EK. 1) (1910), 7 ELL. R. 
547.—CAN, 


846 iil. ——.]—-URQUHART v. GRIGOR 
(1857), 19 Dunl. (Ct. of Seas.) 853; 29 
Se. Jur. 399.—SCOT. 

0. Duty to act without instructions.) 
—lIlowse v. SHaw (1913), 24 0. W. R. 
Faas W. N, 971 > 9 .L. R. 642.— 





a. Inability for negligence.}—If a 


client places himself in the hands of an 
attorney, he places himself in his hands 
in regard to all matters having connec- 
tion with tho suit, & the attorney must 
be hold liable for any negligence, even 
though his cliont do not take prompt 
action In the matter,—ALLY NUCKEE 
oN v, ANLEY (1862), 1 Hyde, 134.— 
N a 


e. Duty to carry cause to con- 
clusion, ]—It is the duty of a solr. who 
has once undertaken a cause to carry 
it to a conclusion.—Re A Sonicrrork 
(1870), 4 B. L. NR. bP. C. 20.—-IND. 
PART Iv. sich 4, viata 2.— 

» (a). 

{. Neglect to plead unmerttorious 
defence.}\—Semble: an attorney would 
not be Hable for culpable negligence, 


in not urging for his olient the defonce 
that the agreement sued upon was made 


Part IV.—Souictror anp CLIENT. 


in consequence of the negligence of J. judgment 
by default had been signed, & such further pro- 
ceedings had, that final judgment was afterwards 
signed & execution issued *’; whereupon, pitf. 
was nonsuited for not producing the record of 
that judgment or a proper copy :—Held: this was 
not such negligence as rendered the attorney 
liable to an action. 

The cases . . . appear to establish, in general, 
that he is liable for the consequences of ignorance 
or non-observance of the rules of practice of this 
ct.; for the want of care in the preparation of the 
cause for trial; or of attendance thereon with his 
witnesses: & for the mismanagement of so 
much of the conduct of a cause as is usually & 
ordinarily allotted to his department of the pro- 
fession. Whilst on the other hand, he is not 
answerable for error in judgment upon points of 
new occurrence, or of nice or doubtful construc- 
tion, or of such as are usually entrusted to men in 
the higher branch of the profession of the law 
(TINDAL, C.J.).—GODEFROY v. DALTON (1830), 6 
Bing. 460; 4 Moo. & P. 149; 8L. J. 0.8. C. P. 
79; 130 BE. R. 1357. 


Annotations :--Consd. Fletcher v. Jubb, Booth & Helliwell, 
[1920]1 K. B. 275. Refd. Hart & Hodge v. Frame (1839), 
3 Jur. 547; Chapman v, Van Toll (1857), 30 L. T. O. 8S. 
Mentd. Tapp v. Jones (1874), L. R. 9 GC. P. 418. 
855. 


-|—It is the duty of solrs. to know 
what is the practice of the ct.; & I wish the pro- 
fession to understand, that whatever may be the 
consequence to their clients, an crror in practice 
can furnish no claim to the indulgence of the ct. 
(LORD CoTrENHAM, C.).—ITEMMING v. DINGWALL 
(1846), 1 Coop. temp. Cott. 14; 7L. T. O. S. 365; 
10 Jur. 531; 47 E.R. 720, L. C. 

856. -|—LAIDLER v. ELiiorr, No. 847, ante. 

857. Duty to call for payment of trust money 
into court.|—Qu.: whether a solr. acting for both 
sides, if he omits to call for the payment of the 
trust moneys into ct., may not be made answer- 
ablo for any loss occasioned thereby.-—-GRESLEY 
v. HEATHCOTE (1825), 3 L. J. O. S. Ch. 107, L. C. 

858. Duty to carry cause to trial.|—An at- 
torney, who had been consulted by his client, 
told the client he had no case, but he would com- 
mence a suit if it were desired, as it might lead to 
a compromise, or the defence upon the pleas pleaded 
may not be available. The suit was commenced 
& continued towards the time for trial, when the 
attorney declined to continue it further unless £25 
were advanced for the purpose; the advance was 
made, but he did not carry the cause to trial :— 
Held: he was liable to his client for negligence in 
an action brought for damages.—JEFFERY v. 
DAVIES (1850), 15 L. T. O. S. 185. 

859. Duty to explain legal effect of steps taken.] 
—Re A Souiciror, Ex p. INcoRPoRATED Law 
SociEeTy (1895), 39 Sol. Jo. 219, D. C. 

860. Duty to report result of proceedings — 
Firm instructing solicitor—Report to managing 
partner only.j—It is not the ordinary duty of a 
solr. instructed by the managing partner to act 
for a partnership in an action brought against the 
firm to communicate to each of the partners the 
result of the proceedings. A communication to 
the managing partner is sufficient. —TOMLINSON . 
BrRoapsmitH, [1896] 1 Q. B. 386; 65 L. J. Q. B. 
308; 741. T. 265; 44 W. R. 471; 12 T. L. RB. 
216; 40 Sol. Jo. 318, C. A. 

Annotation :—Mentd. Rodriguez v. Speyer, [1919] A. C. 59. | 

Action for negligence.]—See Sub-sect. 2, E., post. | 
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(b) Before Trial. 
i. In General. 


861. Duty to appear.]—ANON. (1661), 1 Sid. 31 ; 
82 EB. R. 952. 
AN aR :—Consd. Vansandau v. Browne (1832), 9 Bing. 


862. ——.]— Motion was made to compel an 
attorney to appear for J. S. The ct. held he was 
not compellable to appear for any one, unless he 
takes his fee, or backs the warrant; & then they 
naa, him.—ANON. (1699), 1 Salk. 87; 91 

863. -}—If an attorney undertake to 
appear, he shall be compelled to file appearance.— 
ANON. (1703), 6 Mod. Rep. 42; 87 BH. R. 804. 

864. Duty to plead — Where plea false or 
as ON (1480), Jenk. 52; 145 





865. Duty to point out client’s Liability for 
expenses.|—-An attorney cannot recover from the 
assignee of an insolvent debtor, the amount of a 
bill of costs incurred in proceedings requiring the 
consent of a meeting of creditors, without proving 
that such consent was obtained, or that the client 
was informed he was proceeding at his own risk. 

It isan important part of the jurisdiction of the 
ct., to see that their officers perform their duty 
towards their clients (LORD TENTERDEN, C J.). 

It was the duty of the attorney to see that his 
client proceeded in such a way as to be able to 
reimburse himself out of the estate (HOLROYD, J.). 
-—ALLISON v. RAYNER (1827), 7 B. & ©. 441; 1 
Man. & Ry. K. B. 241; 6L.3.0.8. kK. B. 85; 108 
E.R. 788. 

Annotation :-—Distd. Gill v. Lougher (1830), 1 Tyr. 121. 
866. .]}—When unusual expenses are about 

to be incurred in the course of an action, it is the 

duty of the solr. not only to obtain his client’s 
authority for the purpose, but also to point out 
to the latter that, even if he succeeds in the action, 
he may have to bear such expenses himself. If 
the solr. fails to advise his client of this, & the 
expenses are disallowed in taxation between party 

& party, they will not be allowed as between solr. 

& client.—Re BLytTH & FANSHAWE, Ew p. WELLS 

(1882), 10 Q. B. D. 207; 52 L. J. Q. B. 186; 47 

L. T. 610; 31 W. R. 283. 

Annotations :—Apld. Re Broad & Broad (1885), 15 Q. B. D. 
420. Consd. Ite Nation, Nation v. Hamilton eet: 57 
L. T. 648. Distd. Osmond ». Mutual Cycle & Manu- 
facturing Supply Co., [1899] 2 Q. B. 488. Apld. se 
Roncy, [1914] 2 K. B. 529. Refd. 7?e Cohen & Cohen, 
{1905} 2 Ch, 137. 

867. Duty to check useless litigation.) —A 
person who has preferred an indictment for an 
assault, from which he did not suffer any personal 
injury, & has succeeded in it, & received from the 
Treasury a portion of the fine imposed upon deft., 
is not entitled, in an action against the same deft., 
to recover more than nominal damages. It is the 
duty of an attorney when applied to to bring such 
an action, to dissuade the party from persevering 
in his intention.— JACKS v. BELL (1828), 3 C. & P. 
316; 172 BE. R. 437, N. P. 

Annotation :—Refd. Gill v. Lougher (1830), 1 Tyr. 121. 
868. -}—It is a duty of solrs. to their 

clients, & to their own characters, to prevent 

litigation which cannot be beneficial to any 

parties in the result.—OTrLEy v. GinBy (1845), 8 

Beav. 602; 14 L. J. Ch. 177; 4 L. T. O. S. 411; 

50 BH. R. 237 


Annotation :—Retd. Springett v. Dashwood (1860), 3 L. T. 
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8611. Duty to apnear.|—BOYNE 1. 
ELSTON re 10 N. B. RR. (5 Al.) 
164.—CAN. 
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Sect. 4.—Obligations of solicitor towards client : Sub- 
sect. 2, B. (b) 4. & ti.) 

869. Duty to investigate cause of action.] — 
Preparatory to commencing an action, it is the 
duty of an attorney to inform himself correctly of 
the nature of his client’s demand, & of the proof 
which can be adduced in its support. Thus, in an 
action brought by an attorney against his client for 
the costs of a writ & subsequent proceedings, 
which had apparently been abandoned for want of 
evidence, & the jury had found a verdict for the 
amount of the costs; on the argument upon a rule 
nist obtained for entering a nonsuit on grounds 
reserved at the trial, but which grounds failed on 
such argument, it appeared, from the judge’s 
notes at the trial, that the attorney received his 
instructions through the medium of a third party, 
a collector of debts, & without any personal inter- 
view with deft., who had, through such third 
party, forwarded a written retainer & authority to 
the attorney :—Held: in the exercise of their 
duty for the protection of suitors, they were called 
upon to interpose between the attorney & his 
client, & suggested a stet processus, or, at the 
attorney’s option, a reference to the master to 
report whether proper inquiries had been made 
by him before action brought, with a condition 
annexed for payment of all costs by him, if the 
report should be in the negative; or, failing the 
attorney’s concurrence in either of those proposals, 
a new trial to be had between the parties.—GILL 
v7. LOUGHER (1830), 1 Cr. & J. 170; 1 Tyr. 121; 
9L. J. 0. S. Ex. 24; 148 BK. R. 1879. 

Annotation :—Apld. Barker v. Fleetwood Improvement 

Comrs. (1890), 62 L. T. 831. 

870. -|—An attorney received from O. & 
A., agents of C. 1. & co., of Paris, instructions to 
sue the acceptors upon flve foreign bills of exchange, 
which they, O. & A., alleged to be “ unpaid & duly 
protsatee in their hands.” A copy of one of the 

ills was sent to the attorney, with a note stating 
them to be all indorsed to C. L. & co. The attorney 
thereupon brought the action in the names of O. 
& A., & discovering afterwards, when the bills were 
for the first time shown to him, that there was no 
special indorsement to O. & A., as required by the 
law of France, he discontinued, & brought another 
action in the names of C. lL. & co. :—Held: the 
suing in the names of O. & A. without having first 
ascertained that they were in a position to maintain 
an action on the bills, was such gross negligence as 
to disable the attorney from recovering the costs 
of the abortive action.—Lona v. Orst (1856), 18 
C. B. 610; 26. J.C. P.127; 27L. T. O.S. 158. 
187; 139 E.R. 1509. 
nnolation :—Retd. Chapman v. Van Toll, Van Toll v. 

Chapman (1857), 8 KH. & B. 396. 

871. Duty to see that admissions in writing.]|— 
It is the duty of an attorney in an action to see 
that all admissions are in writing ; & where there 
has been an express admission made in the usual 
formal way, the ct. will not extend it on oral evi- 
dence, nor imply any further admission from pre- 
vious correspondence ; nor will they grant a new 
trial on the ground of surprise, merely because 
the attorneys on each side have misunderstood 
each other as to the extent or effect of some sup- 
posed agrecment for admissions.--IIOLFORD v. 
HUGHES (1861), 10 W. R. 60. 


B69 i. Duty to investigate cause of 
action.|-—-ROk v. STANTON (1870), 17 
Gr. 389.—CAN. 

k. Liability for negligence—Farlure 
to Fes necessary notice.}—Scorr yv 
MoCaRrter (B. C.) (1908), 8 W. L. 
228.——CAN, 


875 i. -—— Proceeding under wrong 


tions. }-—ScHUTTE 


section of statute.}—Ilarnt & HOopaGE v. 
FramME & Co. (1839), Macl. & Rob. 
1.—— Delay in obeying instruc- 


R. 0. RG. 68,-—S, AF. 


m. Duty to explain all consequenrea 
of defence.J—It is the duty of deft.’s 
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872. Duty to draw pleadings — As specified by 
client.|—IBBoTSsON v. SHIPPEY (1878), 28 Sol. 
Jo. 388. 

8738. Liability for negligence -— Want of care in 
preparation of case for trial.]|-—-GoDEFROY v. 


DauvTon, No. 354, ante. 


874. ~——- Indorsement of return to writ.) — 
Masters v. LEwIs (1837), 2 Mood. & R. 59, 
N.P. 


875. Proceeding under wrong section of 
statute.|—-In undertaking a client’s business, an 
attorney or agent in England or Scotland under- 
takes on his own part for the existence & the due 
employment of skill & diligence. Where an injury 
is sustained by his client in consequence of the 
absence of either, he is responsible to his client for 
such injury. 

Where, therefore, masters employed an attorney 
to take proceedings against their apprentices for 
misconduct, & the attorney specifically proceeded 
on the sect. of the statute which related to servants 
& not to apprentices :—Held : this was an instance 
of such want of skill or diligence as to render the 
attorney liable to repay to his clients the damages 
& costs occasioned by his error. 

Professional men possessed of a _ reasonable 
portion of information & skill, according to the 
duties they undertake to perform, & exercising 
what they so possess with reasonable care & 
diligence in the affairs of their employers, certainly 
ought not to be held liable for errors in judgment, 
whether in matter of law or discretion (LORD 
CoTTENIIAM, C.).—H ArT v. Frame (1839), 6 Cl. 
& Fin. 193; Macl. & Rob. 595; 3 Jur. 547; 7 
I. R. 670, H. 1. 


Annotations :—Consd. Fletcher _v. Jubb, Booth & Helliwell, 
{1920} 1 K. B. 275. Refd. Purves v. Landell (1845), 12 


Cl. & Fin. 91 

876. Instituting action without authority.] 
—They [the solrs.] were guilty of negligence in 
bringing an action for a man they never saw, 
without first ascertaining that they had_ his 
authority (LoRD DENMAN, C.J.).—CARMAN v. 
Kpwarps (18410), 9 C. & P. 506, N. Pi; subse- 
quent proceedings (1841), 5 Jur. 24. 

877. Defective indictment.] —Pitf., an 
attorney, undertook a prosecution for perjury on 
deft.’s behalf, & agreed not to charge him full 
costs, except money out of pocket. He disbursed 
£105 towards carrying on the proceedings, but, by 
negligence, preferred a defective indictment, &, 
in consequence, the prosecution failed :—Held: 
he could not recover against deft. for the disburse- 
ments.— LEWIS v7. SAMUEL (1846), 8 Q. B. 685 ; 
1 New Pract. Cas. 424; 15 L. J. Q. B. 2183; 7 
L. 'v. O. S. 60; 10 Jur. 420; 115 BE. R. 1031, 

878. Advising wrong remedy.|—The taxing 
master has, under Solicitors Act, 18483 (c. 73), a 
discretion to disallow costs he may think unduly 
claimed. 

The disallowance of the whole costs of an action 
of replevin, where replevin was clearly the wrong 
remedy, is a proper exercise of that discretion. 

An attorney is clearly responsible, unless actin 
on the opinion of counsel.—Re CLARK (1851), 
De G. M. & G. 43; 21 L. J. Ch. 20; 18 L. T. 0.8. 
130; 15 Jur. 1047; 42 B. R. 467, L. JS, 
Annotations :—Consd. Re Barrow (1853), 17 Beav. 547. 

Refd. Fe Atkinson & Pilgrim (1858), 26 Beav. 151. Mentd. 

Tee Browne (1852), 21 L. J. Ch. 442. 
legal advisor before placing on_ the 
record a defence based upon Btat. 
Frauds to explain fully such defence 
to his client, & point out its full mean- 
ing & effect, & the probable conse- 
quences of the defence in case the 
event turns upon @ question of credi- 


bility. —CHARLICK v, FoLEY BROTHERS, 
Lrp. (1916), 21 C. L. R. 249.—AUB. 
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Part 1V.-—SoLicrrok AND CLIENT. 


879. ——— Instituting action where success doubt- 
ful—Through own fault.|—It is not negligence 
in an attorney to institute an action on a con- 
tract, in the ig care & carrying out of which 
he has himself been concerned; & as to which, 
even through an act or default of his own in carry- 
ing it out, it is doubtful, in law, whether his client 
can recover; & he does not in fact recover. 
Thus, where an attorney, on the part of his chent, 
an execution creditor, had effected an arrangement 
with a third party to release him, on such party 
undertaking that debtor should give certain bills, 
& execute a warrant of attorney to secure their 
payment; the undertaking to be void if the bills, 
etc., were not sent to the guarantor by a certain 
time; the attorney sent notes instead of bills ; 
& guarantor sent them to debtor, & debtor signed 
them, but declined to execute the warrant of 
attorney ; creditor suing on the guarantee having 
averred in his declaration the giving of the notes 
as performance; & the declaration having been 
deemed bad on demurrer ; in an action by ereditor 
against the attorney for negligence in not sending 
bills ; whereby the guarantor was discharged, the 
debt lost, & the costs of the former action thrown 
away :— Held: the suing on the guarantee was not 
per se evidence of neghgence; but the sending 
notes instead of bills was negligence, for which the 
attorney was answerable ; because though there 
might be no substantial difference between bills 
& notes in such a case, it raised a doubt, & involved 
his client in difficulty, which might have been 
avoided.—L&EVY v. Spyers (1856), 1 I’. & EF. 3, 
N. P.3 subsequent proceedings, 1 ¥. & F. 5, n. 

880. Failure to apply for order of reference 
-~—Action on money bond.|——After the issuing of a 
writ in an action on a common money bond, deft. 
wrote, stating that he had paid a part & could 
prove this, & that he was ready to pay the rest. 
The attorney for claimant did not apply for an 
order of reference under (©, J.. P. Act, 1854 (c. 125), 
s. 3, but delivered a declaration, to which deft. 
pleaded payment. When the cause, after a con- 
siderable lapse of time, was in the paper for trial, 
a judge’s order was obtained by consent to refer 
the matter to the master to take the account ; 
& he made his allucatur in favour of the pltf. for 
debt & costs. After the Jetter was written, & 
before the allocutur was made, deft. became bkpt. 
In an action brought by the attorney for plttf., 
against plitf., on his bill, & in a cross action for 
negligence, the attorney admitted in evidence that 
the sect. did not occur to his mind on reading the 
letter, & that he could not say that the sect. ever 
came to his memory :-—Held: there was no evi- 
dence of negligence on the part of the attorney 
in not applying for an order under the sect. ; for 
that it could not fairly be said that it would have 
clearly appeared to any reasonable person that the 
matter in dispute consisted either wholly or in 
part of matters of mere account which could not 
conveniently be tried by a jury.—CHAIPMAN 2. 
VAN TOLL, VAN ToL v. CHAPMAN (1857), 8 E. & B. 
396; 27 L. J. Q. B. 1: 30 L. T. O. S. 116; 3 
Jur. N. 8. 1126; 6 W. R. 17; 120 B. R. 148. 
ation :—Mentd. Cummins v. Birkett (1858), 3 H. & N. 


881. : Advising client not to defend action.] 
—In an action against an attorney, the declaration 
alleging that pltf.’s wife had filed a petition against 
him in the Divorce Ct. for a judicial separation on 
the ground of cruelty ; that he had employed deft. 
ae ermey in the suit, & that he had a good 

elence Init ; but was willing to consent to a decree 
for a judicial separation, provided that if he did 
80 nO evidence upon the charges contained in the 
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petition should be taken; & that deft., knowing 
the premises, negligently advised him not to defend 
the suit, & induced him to give such consent, & 
not to attend the hearing with any evidence in 
support of his defence; but that cvidence was 
taken whereby, it being unanswered, his character 
had been greatly injured; deft., pleading not 
guilty, a traverse of his knowledge of the premises 
alleged, & a traverse that pltf. had a good defence 
to the suit, pltf.’s case being that he was induced 
not to defend, on the assurance that evidence 
would not be taken :—Held: he could not com- 
plain of the advice given, unless it was given upon 
that specific ground, which it was not disputed 
would have involved gross ignorance on the part 
of deft., & even had his case been that the advice 
itself was wrong, semble, the action could not have 
been sustained, if the evidence showed that it was 
given honestly, & in the full & reasonable belief 
that the defence could not be sustained upon the 
facts.—HILz v. FINNEY (1565), 4 F. & F. 616, N. P. 
Annotation :—Refd. Davies v. Hood (1903), 19 T. L. R. 158. 


882. Failure to register lis pendens.] — 
In an action against a solr. for negligence, the 
declaration stated that pltf. was equitably 
interested in four-tenth parts of the lease of a 
colliery, that the lessee had entered into negotia- 
tions for the sale of the lease to a co., & that pitt. 
retained deft., as solr., to file a bill in Chancery 
against the lessee & the co. for the purpose of 
enforcing the pltf.'s claim in respect of his 
shares, & praying that the lessee might convey & 
secure to pltf. four-tenths of the purchase-moncy, 
& that the co. might be decreed to do all things 
necessary to confirm such conveyance & security & 
might be enjoined from paying pltf.’s proportion ot 
the purchase-moncy to the lessee. Breach, that 
deft, did not register the bill as a lis pendens 
according to Judgments Act, 1839 (c. 11), s. 7, 
whereby the lessee was enabled to dispose of the 
lease to another co. & to receive the purchase- 
money, & pltf. was deprived of his share in it :-— 
Held: the declaration was good, as the bill in 
Chancery which prayed for an equitable lien 
against the intended purchasers of the lease was 
a lis pendens, which ought to have been registered 
under the statute, & having regard to the terms 
ot the bill it was the duty of deft. as a solr. to have 
registered it, without any express request on the 
part of pltf.—PLANT v. PEARMAN (1872), 41 Ju. J. 
Q. B. 169; 26 L. 7. 313; 20 W. R. 314. 

883. Alleged wrong advice as to defence.] 
— IBBOTSON v. SHIPPEY (1879), 23 Sol. Jo. 388. 

884. -—— Failure to insert statement in de- 
fence—-After instructions to insert.]---IBBOTSON v. 
SHIPPEY (1879), 23 Sol. fo. 388. 

885. ——-— Failure to take proof of witnesses.|— 
Where the claim on a counterclaim is below the 
appealable amount, an appeal will nevertheless 
lie if the whole amount of the claim in the action 
exceeds that amount. 

In an action against a solr. for negligence in not 
taking the proofs of the witnesses before the trial, 
it was proposed to call the witnesses to show what 
evidence they would have given if proofs had been 
taken :—Held: the evidence was admissible.— 
MANLEY v. PALACKE (1895), 73 L. T. 98; 11 R. 
566, P. C. 








ii. Suing in Wrong Court. 


886. Whether amounts to negligence — Suing 
in inferior court—Where court has no jurisdiction.] 
an attorney brings an action with a ct. of 
limited jurisdiction, knowing that the circum- 
stances which gave the right of action arose out 
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of the jurisdiction of such ct. he is guilty of nee: 

gence.—-WILLIAMS v. GIBBS (1836), 5 Ad. & EI. 

208; 2 Har. & W. 241; 6 Nev. & M. K. B. 788; 

131 1, R. 1144. 

sn neaiine :—Mentd. London Corpn. v. Cox (1867), L. Tk. 


4. 239; Byrne v. Guano Consignment Co., Weguelin, 
etc., Garnishees (1872), 25 L. T. 935. 


887. -|—An attorney received 
instructions to sue forty-five underwriters for 
particular average loss on certain policies on goods 
which had been shipped to Calcutta, & there sold. 
Having written ineffectually to each of them, 
demanding payment, he, under an impression 
that the only defence to be set up was a supposed 
set-off against the broker in whose name the 
policies were effected, sued out writs in the Lord 
Mayor’s Ct., though he knew that that ct. had 
no power to issue a commission for the examination 
of witnesses abroad. The actions, after consolida- 
tion, being defended, & a commission to examine 
witnesses at Calcutta being found necessary, the 
proceedings in the Lord Mayor’s Ct. were necessarily 
abandoned :—Held: the attorney was guilty of 
crassa negligentia, & disentitled to sue his client 
for the costs of such abortive proceedings, & it was 
no answer for him to say, upon the argument ofa 
rule to set aside a verdict which had been found 
against him, that the difficulty might have been 
got over by the removal of the causes by certiorari 
to one of the superior cts.—Cox v. LEECH (1857), 
1C.B.N.8.617; 261.3.0.P.125; 28 L.'T. 0.8. 
370; 3 Jur. N.S. 442; 5 W. R. 199; 140 E.R. 


254. 
Suing in High Court—-Where action 











888. 
maintainable in county court.|——Though, when an 
attorney is employed to recover a small debt, he 
is liable to his client for unnecessarily & improperly 
suing in a superior ct., unless, with a knowledge 
of the consequences, his client instructs him so to 
do, yet his liability will depend upon whether, 
from his client’s instructions to him, he might 
reasonably suppose that he would recover, & 
desired to sue for, a sum which would carry costs ; 
or that from the circumstances & the nature of 
the question, a judge would certify for costs, & if 
he might reasonably so have supposed he will not 
be liable, even though his client, failing to recover 
in the superior ct., became subject to the costs of 
suit in that ct. 

An attorney is only bound to use reasonable 
care (WIGHTMAN, J.).—LEE v. DIxoNn (1863), 3 
F. & F. 744, N. P.; subsequent proceedings, 3 
FF, & F. 749, n. 


Annotation :-—Consd. Barker v. Fleetwood Improvement 
Comrs, (1890), 62 LT. 831. 


889. -]—PIltf., who was acting as 
solr. for defts., was instructed by them to commence 
proceedings against the owner of certain premises 
to recover the amount due from him as the front- 
ager in respect of the expense of repairing a road 
upon which his premises abutted. The proceedings 
might have been instituted in the county ct., but 
pltf. commenced them in the Ch. Ct. of the County 
Palatine of Lancaster. The action was dismissed 
by the Vice-Chancellor, & the present defts. refused 
to pay pitf.’s costs upon the ground that he had 
been guilty of negligence in not commencing the 
action in the county ct.:—Held: as the Vice- 
Chancellor of the County Palatine had no juris- 
diction to inflict any penalty as to costs upon a 
pltf. for bringing in the County Palatine Ct. an 
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action which might have been brought in the 
county ct., pitf. had not been guilty of actionable 
negligence in not advising that the proceedings 
should be commenced in the county ct.—BARKER 
v. FLEETWOOD IMPROVEMENT Comps. (1890), 62 
lL. TP. 881; 5643. P. 711; 6T. L. R. 323; affd., 
6T. L. R. 480, C. A. 


ili. Acting out of Time. 


890. Whether amounts to negligence—Failure 
to move to vacate irregular order.}|—-A., a com- 
plainant in chancery, employed B. as his solr., 
during whose employment an irreguJar order to 
dismiss the bill on a certain day, unless publica- 
tion passed, was obtained ; before that da arrived 
C. was appointed the solr. of A., & the bill having 
been dismissed because no step was taken by C., 
an action was commenced against him for negli- 
gence, which was held to be maintainable, because 
he should have conformed with the order, or should 
within the time have moved to vacate it.— 
FRANKLAND v. CoLié (1832), 2 Cr. & J. 590; 1 
L. J. Ex. 189; 149 E. R. 248. 

891. ——— Action against local or public 
authority.|—In an action against attorneys for 
negligence it appeared that pitf. employed defts. 
to conduct an action for him against a surveyor 
of turnpike roads, for alleged trespasses. The 
surveyor had seized & impounded pltf.’s sheep, as 
having been found straying on the road: piltf. 
regained possession of them, by promising the 
pound keeper to pay the proper charges, & drove 
them home; on the same day the surveyor 
retook the sheep in pltf.’s field, & again impounded 
them. The first & second taking were in Surrey, 
but on an intermediate day the sheep had escaped 
& been impounded in Sussex. Turnpike Act, 
1823 (c. 95), 8. 75, only authorises surveyors to 
impound sheep found on a turnpike road. Turn- 
pike Roads Act, 1822 (c. 126), s. 147, incorporated 
in the above statute by reference, requires that 
actions against any person for anything done im 
pursuance of the Act, shall be commenced within 
threc months, & the venue laid in the county 
where the cause of action arose. The attorneys 
commenced the action within three months, & 
had a declaration drawn by counsel, who returned 
it with an observation indorsed, that it would have 
been prudent to join two other parties. The 
attorneys thereupon, with pltf.’s assent, discon- 
tinued the action & brought another after the 
expiration of the three months laying the venue 
in Sussex. The declaration was scttled by counsel 
& the case afterwards submitted to a special 
pleader who gave as his opinion, that the pro- 
tecling clause of Turnpike Roads Act, 1822 
(c. 126), did not apply to the trespass in seizing the 
shecp in plitf.’s fleld. Pltf. went to trial & was non- 
suited on account of the action being out of time 
& the venue improper, with leave to move which 
was done without success :—Held: (1) this was 
not. a case of actionable negligence in the attorneys 3 
(2) at all events, there was 80 much doubt on this 
point, that the attorneys, if mistaken upon it, 
were not therefore culpably negligent.—KEMP v. 
Bort (1833), 4 B. & Ad. 424; 1 Nev. & M. K. B. 
262; 2L. 3. KB. B. 69; 110 KH. BR. 515. 

892. Police constable.|—-If an attorney 
delays to sue out a writ in an action against 
a constable until after the expiration of the 
time within which the action must be brought, 
or if he omits the words ‘‘ by statute ” in entering 
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defts.’ plea upon the record, in consequence of 
which omission a verdict given for pltf. is sub- 
sequently set aside; these are such instances of 
negligence as will afford a good defence to an action 
brought for the recovery of his bill of costs.— 
ANON. (1845), 4 L. T. O. S. 454. 

893. -|—Pltf. had been retained 
by deft. to bring an action for a false imprisonment, 
against a constable & a person who had acted asa 
magistrate. The action was brought against the 
constable only, & not within the time limited by 
the statute. The constable pleaded not guilty, 
by statute, but the record was made up without 
the words ‘“ by statute’ being inserted in the 
margin. ‘The then pltf. in consequence obtained a 
verdict at the trial, but which was subsequently 
set aside by the ct., as it appeared that the plea 
had contained the words ‘ by statute” in the 
margin. Pltf.’s attorney, the now pltf., had 
thereupon consented to a nonsuit, & a moiety of 
the costs had been levied upon the now deft. 

In an action Py the attorney for his costs in 
that action :—Held: he was not entitled to re- 
cover, on the ground of the gross negligence in the 
pers te reny v. WRAY (1846), 7 L. T. O. S. 

83. 

894. ——-- ——— Public Authorities Protection 
Act, 1893 (c. 61).]—A solr. instructed by a chent 
to make a claim against a corpn. for a neglect or 
default in the execution of a public duty or 
authority is bound to know the provisions of above 
Act, s. 1, & to bear them in mind at all material 
times, & to inform his client if the period is running 
out during which an action may be commenced. 
If he loses sight, & allows his client to lose sight, 
of the provisions of that sect. so that the claim is 
barred, the solr. is guilty of negligence. —FLETCHER 
& Son v. JuBR, Booty & HELLIWELL, [1920] 1 
K. B. 275; 80 L. J. K. B. 236; 122 L. T. 258; 36 
T. L. 2. 19, C. A. 

895. ---— Late delivery of particulars of set-off.] 
-—In an action for a compensation for a contract, & 
for a proportion of salary due to pltf., deft. may 
give in evidence, accounts of receipts by pltf.. 
upon the general issue, without notice of set-off. 
Therefore, an action will not lie against an attorney 
for negligence, for not delivering, in such a case, 
particulars of deft.’s set-off in time.—-IilzATHCOTE 
v. WILKINSON (1832), 1 L. J. K. B. 96. 

Annotation :-—Distd, Frankland v. Cole (1832), 2 Cr. & J. 590. 

896. Late amendment of bill.) — Upon 
motion for further time to amend, on account of 
pltf. having been obliged to dismiss his solr. for 
negligence & misconduct, & the new solr. not 
having had time to investigate the proceedings in 
the suit :—Held : pltf. was not entitled to relief, 
although he might have his remedy by action 
against the solr.—CLARKE v. DERBY CORPN., (1846), 
16 L. J. Ch. 69; 8L. T. O. 8S. 442; 10 Jur. 978. 

897. Filing writ out of time — Statute of 
a oe v. CALDWELL, No. 1039, 

898. ———- Omission to order caveat release by 
telegraph.]—The omission of pltf.’s country solr. 
to order by electric telegraph a caveat release to be 
entered, held, in the circumstances not to amount 
to negligence.—-TuEe CorNER (1863), Brown. & 
Lush. 161; 3 New Rep. 94; 167 B. R. 324. 


Annotations :—Refd. The Crim 
The Don Ricardo (1880), 5 or ian pcgnines “Tene 

















(ec) During Trial. 
i. In General. 
899. Liability for negligence — Misconducting 
case.|—-GODEFROY v. DaLTon, No. 854, ante, 
900. -— Failure to give counsel proper in- 
J.—VOL, XLII. 
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structions.) — HAWKINS v. Harwoop, No. 913, 
post. 
901. ——— Matters within province of counsel.}—— 
FRAY v. Foster, No. 937, post. 
02. —— Allowing judgment to go by default.] 


—Deft., an attorney, was sued for negligence in 
allowing judgment to go by default in an action 
which pltf. had retained him to defend ; the negli- 
gence being proved:—Held: it was for the 
attorney to defend himself by showing, if he could, 
that pltf. had no defence in that action, & not for 
pltf. to begin by showing he had a good defence, 
& so had been damaged by the judgment by default. 
—CGovDEFROY v. JAY (1831), 7 Bing. 413; 5 Moo. 
& P. 284; 9L.J.0.8.C. P. 122; 131 E. R. 159. 


Annotations :—Mentd. Boorman v. Brown (1842), 3 Q. B. 
511; Thomson v. Clanmorris, [1900] 1 Ch. 718. 


903. .}—The ct. will not grant a new 
trial upon an affidavit by deft., stating that he 
was kept in ignorance by his late attorney of the 
state of the action, that he had a good defence 
upon the merits, & that the verdict passed against 
him by reason of the negligence of such late 
attorney. Semble: deft.’s remedy was by action 
against the attorney for negligence.—Moopy v. 
Dick (1835), 4 Nev. & M. K. B. 348. 

904.°-—-- —--—.] —- Deft. was not represented 
at the trial of an action, because his solr. was 
ignorant of the fact that, in pursuance of an order 
of the Lord Chancellor, the action had, with others, 
been transferred from one judge of the Ch. Div. 
to another, & had therefore only watched the list 
before the former judge :—Held: the solr. had 
been guilty of gross negligence.—BURGOINE v. 
TAYLOR (1878), 9 Ch. D. 1; 47 L. J. Ch. 542; 38 
L. T. 488; 26 W, R. 568, C. A. 


Annotations :-—Refd. Canadian Oil Works Corpn. v. Hay 
(1878), 38 L. T. 145; Highton v. acne ease ana 48 
L. J. Q. B. 167; Bracken v. Gilpin, [1921] W. N. 274. 


905. —--— Failure to watch court list.|—-BuR- 
GOINE v. TAYLOR, No. 904, ante. 

906. Failure to inform client of offer of 
compromise.|——If an attorney who is conducting a 
cause do not communicate to his client an offer of 
compromise made by the other party, but go on 
with the action to put costs in his own pocket, he 
cannot after that charge his client with the costs 
incurred ; but as it is the duty of an attorney to 
communicate such an offer to his chent, it must be 
presumed that he did so till the contrary is shown. 
—SILL v. THOMAS (1839), 8 C. & P. 762, N. P. 

907. Compromising action — Failure to 
ascertain amount of damage.] — WRAIGHT v. 
JOUNSTON, No. 574, ante. 

77 Without consent of client — 
Where for benefit of client.]|—An attorney retained 
to defend an action is not guilty of actionable 
negligence if he enters into a compromise without 
the consent of his client, provided he acts bond 
fide & with reasonable care & skill, & the com- 
promise is for the bencfit of the client, & is not 
made in defiance of his express prohibition.— 
Cllown v. Parrorr (1863), 14 C. B. N.S. 743 2 
New Rep. 127; 32 L. J. C. P. 197; 9 Jur. N.S. 
1290; 11 W. R. 668; 143 H.R. 372; sub nom. 
CHOUN v. ParRort, 8 L. T. 391. 


Annotations Gone Prestwick v. Poley (1865), 18 C. B. 
N. 8. 806. Gonsd._ dte Newen, Carruthers v. Newen, 
11903] 1 Ch. 812. 

K. L, 520. 


Apld. Welsh v. Roe (1918), 87 L. J. 

909. .]— It does seem rather ex- 
travagant that a Scottish law agent should be 
accused of negligence & want of skill, because in 
advising the liquidators as to the terms of a com- 
promise, he accepted the law laid down by the 
same judges who had the control of the liquidation 


& whose sanction to the compromise was requisite 
H 
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(LoRD WaArTSON).—BLaIR v. AsSsETs Co., [1896] 
A. C. 409; 12 T. L. R. 409, H. L. 

910. ——— Failure to inform client’s partners of 
State of action.]—-ToMLINSON v. BROADSMITH, No. 
860, ante. 


ii. Instructing Counsel. 


911. Liability for failure to instruct counsel.|— 
RK. v. TEW (1752), Say. 50; 96 EB. R. 800. 
Annotations :—Retd. Re Jones (1819), 1 Chit. 651; Dixou 

v. Wilkinson (1859), 4 Drew. 614. 

912. --_-.]—-If a cause, which is meant to be 
defonded, is called on, & tried, as an undefended 
cause, in consequence of deft.’s attorney neglecting 
to deliver his briefs the ct. will grant a new trial, 
compelling deft.’s attorney to pay the costs, as 
between attorney & client, out of his own pocket.— 
Dr Rourieny v. PEALE (1811), 3 Taunt. 484; 128 
Ki. R. 192. 

Annotation :—Distd. Watson v. Reeve (1838), 6 Scott, 783. 

913. -]|—In an action against an attorney 
for negligently conducting a cause, by neglecting 
to instruct any counsel to appear before the action 
was called on for trial, it appeared that pltf.’s 
counsel appeared at the trial, of the cause with a 
brief, & called the attorney & the witnesses, &, 
upon receiving no answer withdrew the record :— 
Held: the evidence established the alleged com- 
plaint, that deft. had not instructed counsel; for, 
by the term “instructing counsel’? was to be 
understood properly instructing him, so as to 
enable him efficiently to discharge his duty.— 
HAWKINS v. Harwoop (1849), 4 Exch. 5033 7 
oe & L181; 19 L. J. Ex. 33; 14L. 7. 0.8, 

914. ---— Brief delivered too late.)—CuLMER 
v. HOPKINSON (1850), 15 L. T. O. 8, 205. 

915. - - - -|— NicHoLsoN v. MORGAN 
(1854), 283 L. T. O. 8. 176. 

916. --— .|—Where a cause was called on in its 
turn for trial, & no attorney being present, & no 
counsel instructed, on behalf of pltf., he was non- 
suited, the ct. granted a new trial, on payment of 
the costs of the day by the attorney for pltf. out 
of his own pocket, together with the costs of the 
application, to deft—TowNLry v. JoNES (1860), 
$C. B. N.S. 289; 291. 3.C.P. 290; 6 Jur. N.S. 
1159; 141 HK. R. 1177. 


Annotation :—Refd. Holden v. Holden & Vearson (1910), 
26 T.L. R. 307. 


iii, Attendance at Trial. 
917. Duty to attend trial.J—R. v. Tew (1752), 
Say. 60; 96 E. R. 800. 


Annotations :—Refd. Re Jones (1819), 1 Chit. 651; Dixon 
v. Wilkinson (1859), 4 Drew. 614. 














918. .|--LEVY v. WHITE (1846), 8 L. T. 
O.S. 123, 
919. .]—Every cause in the list of the day 


ought to be considered by the parties as the first 
cause, & they should be prepared accordingly. A 
cause was called on as undefended, whereupon 
deft.’s counsel interposed, & stated that it was 
defended, & the case was accordin ly ordered to 
keep its place. It being in the liat for trial on the 
14th inst. it could not have been reached on that 
day in the ordinary course of things, but on its 
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811 i. Liability for failure to instruct 
counsel, |-——-KIGNNY v. ARMSTRONG (1846), 
4U.C. R. 196.—CAN, 


911 fi. —-~-.]—LEsiix v. BAL 
22 U. C. 1. 512,—CAN, L (1863), 


1842), 4N, BR 
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917 i. Duty to attend trial.|—It is tho 
duty of the attorney & counsel in a 
cause to attend until the case is dis- 
posed DNB he 
( : 


917 ii. ——.}~-Jonrs v. BOTSFORD 


SoLicrrors. 


being intimated by the judge, shortly before the 
rising of the ct., that he would take two short 
cases, the counsel for pltf. applied to have this 
case taken, on the ground that it was a short cause, 
whereupon it was called on, & deft.’s counsel not 
being in ct., pltf. obtained a verdict. Upon an 
application subsequently to set aside the trial, on 
the ground that it was improperly taken out of its 
turn in the absence of deft., the ct. refused to 
interfere, holding that it was competent to the 
judge to take the causes in any order he thought 
most convenient, & it was the duty of the legal 
advisers of the deft. to have been present.— 
CoTraM v. BANKS (1847), 2 New Pract. Cas. 13; 1 
Saund. & C. 302; 8L. T. O. 8.3473 11 Jur. 148. 
920. ——- With witnesses.) —GoDEFROY v. 
“re AE ane. 
_—HAwkINs v. TIARwoop, No. 
913, ante. ; 

922. —— .]—In an action by attorneys for 
the costs of a defence, which failed, they having 
becn absent on the day of trial, & some of the 
witnesses consequently not being in ct. :—Held: 
they were entitled to recover, notwithstanding 
the verdict had passed against their clients, defts., 
unless the jury thought that the absence of the 
witnesses had caused the loss of the verdict, & so 
made pltfs.’ services wholly valucless. 

It was the duty of pltfs. to have been present in 
ct., either in person or by their clerk, to marshal 
the witnesses, & answer the questions of counsel. 
But the question is, what was the real consequence 
of their absence, & whether it made all their 
services valueless? If not, it merely disentitled 
them to the costs of that day’s attendance, to be 
disallowed on taxation. In that case find for 
pltfs., subject of course to taxation (BRAMWELL. 
B.).—Dunwn v. LIALLEN (1861), 2 F. & F. 642, N. P. 

923. --—— & hear verdict delivered.]|——-When a 
jury retire to consider of their verdict, the attorneys 
of the parties ought to remain in ct. to hear it 
dclivered.—_DAUNTLEY v. Hypbk (1841), 6 Jur. 133. 

924, -——— Before arbitrator.) —SWANNELL v, 


Euis, No. 1059, post. 





iv. Matters relating to Evidence. 

925. Duty to have original documents in court.| 
-~-It is the duty of solrs. to have the original 
documents in ct. at the hearing.—GALLIMORE v. 
GILL (1856), 27 L. T. O. 8S. 279; 4 W. BR. 778, 
lL. JJ. 

926. Duty to use care in selection of witnesses. ] 
—An attorncy employed to conduct an action is 
bound to use due & proper care in the se ti bec 
of persons whose evidence is material in the cause 
to prepare themselves to give such evidence 
(Martin, B.).—-MERCER v. KING (1859), 1 F. & F. 
200, N. P. 

927. Liability for negligence—Failure to procure 
attendance of witnesses.|—-Where an attorney for 
pltf. suffered the case to be called on without pre- 
viously ascertaining whether a material witness, 
whom pltf. had undertaken to bring into ct., had 
arrived, in consequence of which pltf. was non- 
suited. In an action against him for negligence :— 
Held: it was properly left to the jury to say 
whether he had used reasonable care in conducting 
the cause ; & the jury having found in the negative, 


(1877), 1 P. & B. 681.—CAN, : 
PART IV. SECT. 4, SUB-SECT. 2.— 
B, (c) iv. 


o, LAability for negligence — Failure 
to procure attenda iincase 8. )—~ 


v. SUTHERLAND mee of 
WADE v. BALL (1870), 20 C. P. 302.— 


Kerr) 1.—CAN. 
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the ct. refused to disturb the verdict.— REECE v. 

Rieuy (1821), 4 B. & Ald. 202; 106 HK. R. 912. 

Annotation :-—Refd. Doorman v. Jenkins (1834), 2 Ad. & El. 
256. 


928. —-—.]—The father of a party to a 
cause was a material witness. The attorney did not 
serve him with a subpana, but he was told that 
he must attend the trial on the following day. 
The verdict was lost in consequence of his non- 
attendance. The ct. held that the attorney had 
not been guilty of such negligence as that an action 
would lie against him.— Price v. BULLEN (1824), 
3L. J. 0.8. K. B. 39. 





929. ——— Failure to produce proper record of 
judgment.]—GopEFRoy v. DALTON, No. 854, ante. 
30. Omission to examine documents re- 





ceived from Judge’s clerk.}—The depositions of 
foreign witnesses were handed to deft.’s attorney's 
clerk, by the judge’s clerk, for the purpose of being 
used at the trial. A material document, however, 
was omitted. This was not found out until at the 
trial :—Held: the attorney’s clerk was not bound 
to examine the papers given to him by the judge’s 
clerk, &, therefore, the omission was not occasioned 
by his negligence.—POWLES v. HARGREAVES (1850), 
15 L. T. O. 8. 207. 

931. Mistake in examination of witnesses.] 
—In a cause, commenced by information, relator’s 
solr. intending to cross-examine two defts., who 
had previously been examined in chief on behalf 
of a co-deft., such defts. were, by mistake, ex- 
amined upon interrogatories for the examination 
of witnesses in chief on the part of the informant &, 
by reason of this mistake, the information was 
dismissed with costs:—Held: the mistake was 
crassa negligentia on the part of the solr. & dis- 
entitled him to recover any portion of his bill of 
costs.—STokus v. TRUMPER (1855), 2 K. & J. 
232; 25L. T. O. 8. 140; 3 W. R. 503; 69 EE. Wl. 
766 ; compromised on appeal, 3 W. It. 615, L. JJ. 
Annotations :-—Consd. Re Nelson & Hastings (1885), 30 Ch. 

D. 1. Retd. Re Cartwright (1873), L. Rt. 16 Kg. 469, 

ite Hall & Harker (1878), 47 L. J. Ch. G21; Re Romer & 

Haslam, |1893] 2 Q. B. 286. 

932. —-— Failure to call witness.|—(1) In an 
action against an attorney, alleging that he was 
retained to conduct the defence of pltf. on a 
criminal charge, & that through his negligence 
pltf. was convicted, not alleging that he was 
innocent :—Held: pltf. to recover more than 
nominal damages must prove that he was con- 
victed mainly through deft.’s negligence, & the 
negligence charged being, not taking the proofs of 
witnesses who were in ct. ready to be examined, 
but whom the counsel, on pltf.’s own statement, 
did not wish to call, & whom pltf. did not insist 
on calling. 

In all cases counsel are responsible for the calling 
or not calling witnesses (POLLOCK, O.B.). 

(2) An attorney is liable to an action for any 
misconduct, or miscarriage, which arises from his 
negligence (POLLOCK, C.B.). 

(3) Negligence is nothing without damage (Por- 
LOCK, C.B.).—Hatcon v. Lewis (1861), 2 F. & F. 
467, N.P.; subsequent proceedings, 7 H. & N. 367. 





(d) After Trial. 

933. Duty as to judgment.]—It is the duty of 
pltf.’s attorney to see that the judgment is 
properly docketed.—Doxr d. BARRON v. PuRCHAS 
(1836), 2 Har. & W. 50; 5L. J. K. B. 148. 
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934. Duty as to drawing up rule.)--It is the 
duty of the attorney to see that the rule is properly 
drawn up (per CuR.).—BELLIS v. WRIGHT (1843), 
1L. T. O. S. 168. 

935. Liability for negligence—Failure to pay 
over amount received as damages.]—A declaration 
in assumpsit stated, that deft. was an attorney, & 
that, in consideration that pltf. would retain him 
as such attorney to conduct an action of tort at 
the suit of B. against L., deft. promised to fulfil 
his duty as such attorney, in & about prosecuting 
the action, & recovering damages; that deft. did, 
under the retainer, commence an action against 
L., in which judgment was recovered against him 
for £56; that deft. afterwards, as such attorney 
as aforesaid, for obtaining satisfaction of the 
damages, sued out a fi. fa. against J.., to which the 
sheriff returned that he had levied £9, part of the 
damages, & nulla bona as to the residue; that 
deft., as such attorney as aforesaid, for obtaining 
satisfaction of the said residue, issued a ca. sa. 
under which L. was imprisoned, & paid the residue 
of the damages to the gaoler, who paid the same 
to deft., as such attorney as aforesaid; & that, 
before he reccived same, he sent, as such attorney 
as aforesaid, to the gaoler a discharge of L. out of 
custody, by virtue whereof he was discharged. 
Breach, that, although deft. received the damages, 
& pltf. paid to him, as such attorney as aforesaid, 
his costs of prosecuting the action, he did not pay 
over to B. or pltf., the residue of the damages :— 
Held: this declaration was bad, on special de- 
murrer, for not showing distinctly that the money 
was received by deft., under his original retainer 
by pltf., in the action against L.—BEVvINs v. 

ULME (1846), 15 M. & W. 88; 3 Dow. & L. 722; 
a J. Ex. 226; 5 L. T. O. S. 07; 153 EB. QR. 
773. 

Annotation .— Refd. Butler tv. Knight (1867), 15 L. T. 621. 

936. ---— Failure to attend before master.]— 
Where the mastcr reported that he had summoned 
the partics to proceed before him, & that they had 
neglected to do so, & that he was unable to prosecute 
a reference; & it appeared that the default was 
occasioned solely by negligence of the solr. His 
Honour directed the reference to proceed in 
chainbers, & ordered the solr. personally to pay the 
costs occasioned thereby.—-RipLEY v. TIPLADY 
(1855), 24 L. T. O. S. 206; 3 W. R. 276. 

937. —-—- Omission to move for new trial— 
Without Iinstructions.]|—No action lics against an 
attorney for negligence in the conduct of a case 
at Nist Prius upon matters within the province of 
counsel, nor for omitting to move for a new trial 
without instructions so to do.—FRAY v. FOSTER 
(1859), 1 FE. & Ff. 681. 

938. - Failure to issue execution.]—Primd 
facie, it is the duty of an attorney who has re- 
covered a verdict fov a chent, pitf. in an action, to 
issue execution; & at all events, if desired to do 
so. If told at the time when retained, that his 
client has no money for costs, he cannot demand 
payment of costs incurred before issuing execution ; 
nor, it should seem, in any case, can he demand 
more than the costs of issuing execution. But to 
maintain an action for negligence against him, for 
his not issuing execution, he deeming it not 
desirable to do so, there must be some evidence 
that it was desirable or for the benefit of pltf. 
to do so: as that ho did not make due inquiries 
that debtor could pay, etc. In such a case the 








solr. is Hable in judgment debt.—Urrr v. PUN Pona 
(1890), 18 S. C. KR. 290.—CAN, 

938 i. Liability for negligence—Failure 
to tasue execution.]—PHILLIPS v. DEMP- 
ABY (1859), 18 U. C. R. 177.—-CAN 
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Sect. 4.—Obligations of solicitor touards client: Sub- 
sect. 2, B. (d), & C. (a).] 

attorney is liable for the amount, if any, which 

the jury think execution would have realised for 

his client.—HARRINGTON v. Binns (1863), 3 F. & 

F, 942. 

Annotation :—Refd. Butler v. Knight (1867), 15 W. R. 407. 
939. Omission to provide for continuance 

of receiver.] —CrRUSE v. SMITH (1879), 24 Sol. Jo. 

121, 0. A. 





C. In Non-Contentious Matters. 
(a) In General. 


940. Liability for acts consequential on obscure 
order of court.|—LaIpLerR v. Evuiorr, No. 847, 
ante 


941. Preparation of warrant of attorney — 
Failure to provide for risk of death of one of 
parties.| KETTLE v. Woop, No. 848, ante. 

42. Defect in attestation.|—A warrant 
of attorney was attested in the following form 
‘* Signed, sealed, & delivered by J. A., in my 
presence, & I subscribe myself as attorney for the 
said J. A., expressly named by him to attest his 
execution of these presents’”’ :—-Held : insufficient ; 
but, assuminy such attestation to be bad, it was 
not such gross negligence as to preclude the 
attorney of the creditor from recovering his charges 
in respect of the warrant of attorney, it having 
been set aside as defective.—ELKINGTON v. 
HOLLAND (1842), 1 Dowl. N. S. 643; 9M. & W. 
659; 11 L. J. Hx. 273; 6 Jur. 374; 152 E.R. 
278. 


Annotations :-—Refd. Everard v. oppor oe), 5 Q. o. 
.J.Q. B. 293; Lewis 





181; Knight v. Hasty ar 12 
v. Kensington (1846), 2 C. B. 463; Hunter v. Caldwell 
Heel oe T. O. S. 73; Stokes v. Trumper (1855), 2 


943. Liability for loss of client’s deed.]|—An 
attorney with whom deeds are deposited in order 
to enable him to obtain money for the party 
depositing, is bound upon inquiry by his clicnt to 
inform him where such deeds are. 

An attorney with whom deeds are deposited 
places them without his client’s knowledge in the 
hands of a party from whom he has borrowed 
money for his client. The attorney is afterwards 
unable to inform his client where the deeds are. 
He is chargeable with having mislaid such deeds.— 
WILMOTT v. ELKINGTON (1833), 1 Nev. & M. K. B. 
749; 2L. J. K. B. 103. 

944. .|—If an attorney who has received 
his client’s deed to keep for him, loses it, & nothing 
appears respecting the cause of the loss, he is 
liable tu an action of dctinue on the part of his 
client.—-REEVE v. PALMER (1859), 5 C. B. N.S. 
84; 281. J.C. P. 168; 5 Jur. N.S. 916; 7W.R. 
325; 141 BE. R. 33, Ex. Ch. 

Annotations :—Mentd. Goodman v, Boycutt (1 anne 2B. &8. 
1; ilkinson v. Verity (1871), L. Rh. 6 C. P. 206; Bullen 
». Swan Electric area: Co. (1907), 23 T. L. R. 258; 
Coldman v. Hill, (1919) 1 K. B. 443; City of Baroda v. 
Hall Line (1926), 42 T. L. R. 717. 

945. Duty to explain documents to be executed 
by client—Purport of covenants—Assignment of 
leaseholds.|—-Pitf. being the assignee of a term of 
years determinable as to one moiety on the death 
of A., & as to the other moiety on the death of B., 
employed defts. as his attorneys on the assign- 
ment of his interest in the premises to one J. 
Defts. permitted pitf. on that occasion to execute 
an assignment containing an absolute & un- 
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qualified covenant for title, & a covenant for quiet 
enjoyment for the whole term if A. & B. should 
so long live, ‘‘ without any lawful let, suit, hind- 
rance, interruption, or denial of pltf., his exors. 
or administrators, or of any other person or persons 
whomsoever ”; notwithstanding that they were 
at the time aware that B., one of the cestuis gue 
vie, had been dead some years, unknown to the 
assignee :—Held: defts. were bound to explain to 
pltf. the consequences that might result to him 
from entering into such covenants; & the fact 
of pltf. himself being at the time aware of the death 
of B. afforded no answer to an action against them 

for negligence. —STANNARD v. ULLITUORNE (1834), 

10 Bing. 491; 4 Moo. & 8. 359; 3L. J.C. P. 307 ; 

131 HK. R. 985. 

946. Levying fine.|—BuLKLEY v. WIL- 
FORD, No. 1009, post. 

947. Composition deed.] —- A debtor 
entered into a compromise with certain creditors, 
among whom was his solr., who called the meeting 
of creditors, attended tho same, & prepared the 
deed of composition. The creditors, & among 
them the solr., executed the deed. In the deed 
was contained a covenant by debtor to assure his 
life forthwith, & keep it assured during three 
consecutive years for £1,500, a sum equal to which 
was covenanted by debtor to be paid to the 
trustees for division among the creditors, by 
monthly payments, or otherwise as the trustees 
might require. It was also provided, that, if 
debtor should fail in any payment covenanted to 
be made, or in assuring or keeping assured his life 
according to his covenant the deed should be void. 
There was a private agreement between debtor & 
the solr., that, notwithstanding the deed, the latter 
should be paid his debt in full. Debtor did not 
assure his life till a year after the deed, when he 
paid £500, the amount covenanted to be paid within 
that period, & assured his life for £1,000, all that 
was then due. The polcy was deposited with 
one of the trustees. Two other instalments were 
subsequently paid to the trustees, according to 
the terms of the deed. The solr. subsequently 
brought an action against debtor for his whole 
demand. Ona bill, filed by debtor, for an injunc- 
tion to stay all proceedings in the action :—Held: 
it was the duty of the solr. to explain to debtor, or 
to ascertain whether he understood the legal & 
equitable obligations imposed by the deed, & 
the solr. would not be allowed, in a ct. of justice, 
to say, that he had believed that an assurance for 
£1,500 had been effected.—WatTTS v. HYDE (1846), 
2 Coll, 368; 6L. T. O. S. 410; 10 Jur. 127; 63 
a R. 774; subsequent proceedings (1847), 2 Ph. 
406. 

Annotations :—Mentd. King v. Corke (1875), 1 Ch. D. 57; 
Roe v. Davies (1876), 2 Ch. D. 729; Nobel’s Explosive 
Co. v. Jones (1880), 49 L. J. Ch. 726. 

948. -——- Deed of gift.|—Voluntary deed by 
which an aged woman conveyed away all her 
property absolutely & at once, set aside after 
her death at the instance of volunteers, because 
the solr. who prepared it had not sufficiently 
explained the distinction between a deed & a 
will, nor had pointed out to her that she might 
reserve a life estate, or dispose of her property by 
will, thereby reserving the benefit of it during her 
life.—ANDERSON v. ExLswortu (1861), 3 Giff. 
154; 30 L. J. Ch. 922; 41. T. 822; 7 Jur. N.S. 
1047; 9 W. R. 888; 66 H. R. 363. 
anon :—Refd. Coutts v. Acworth (1869), L. R. 8 Eq. 

ud. 
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949, —-— WIIl.]—I should say it is the practice 
of solrs. either to read over the whole instrument 
or to read & explain clause by clause the effect 
that each clause would have (Sir J. HANNEN),— 
MORRELL v. MORRELL (1882), as reported in 7 P. D. 
68; 561L. J. P. 40; 461. T. 485. 

Annotations :—Mentd. In the Goods of Boehm, [1891] P. 247 ; 

Collins v. Elstone, [1893] PF. 1; Garnett-Botfleld v. 

Garnett-Botfield, [1901] P. $35; Karunaratne v. Fordi- 


nandus, (1902) A. ©. 405; Gregson v. Taylor, (1917] P. 
+ In the Estate of Beech, Becch v. Public Trustec, 


256 $ 

(1923) P, 46. 

—_— ——.]—See Sect. 3, sub-sect. 5, ante. 

950. Bill of sale—Liability for false state- 
ment in document.]|—Semble: a solr. who stated 
in the attestation clause to a bill of sale that he 
had explained the effect of it to the grantor when 
he had not in fact done so, would be liable to civil 
& penal consequences.—Re HAYNES, fx p. 
‘NATIONAL MERCANTILE BANK (1880), 15 Ch. D. 
42; 49 L. J. Bey. 623; 43 L. T. 36; 44 J. P. 780; 
28 W. R. 848, OC. A. 

Annotations -—Refd. Re Roper, Ex p. Bolland (1882), 21 
Ch. D. 543. Mentd. Credit v. Potts (1880), 6 Q. B. 295; 
Re Parker, Ex p, Charing Cross Advance & Deposit Bank 
(1880), 16 Ch. D. 35; Ie Rogers, Hx p. Challinor (1880), 
16 Ch. D. 260; Hamilton ». Chaine (1881), 7 Q. B. D. 
819; Seal v. Claridge (1881), 7 Q. B. D. 516; Re Spindler, 


Er p. Rolph (1881), 19 Ch. D. 98; te Cowburn, Ix p. 


Firth (1882), 19 Ch. D. 419; Me Chapman, He np. Johnson 
(1884), 26 Ch. D. 338 ; Throssell v. Marsh eae 53 L. T. 
321: Richardson v. Harris (1889), 22 Q. B. D. 268; Lee 
Smith, He vp. Tarbuck (1894), 72 L. T. 59; Barron v, 
Potter, Potter v. Berry (1914), 84 L. J. K. B. 751; Parsons 
v. Kquitable Investment Co., [1916) 2 Ch. 527. 


Liability for costs on neglect of duty.] — See 
Part X, Sect. 4, post. 

951. Duty to investigate suspicious trans- 
actions.]—It is to be assumed that legal adviscrs, 
in discharge of their duty to their client, investi- 
gate suspicious transactions, & satisfy themselves 
before they approve them that it is for the client’s 
benefit to confirm them.—DE MONTMORENCY v. 
DEVEREUX (1840), 7 Cl. & Fin. 188; West, 64; 
4 Jur. 403; 7 HE. R. 1039, H. L. 

952. Duty on taking instructions—Drawing up 
will—Duty to see client.|—WreENcI v1. MURRAY 
(1843), 3 Curt. 6283; 11.7. 0.8. 412; 7 Jur. 705 ; 
163 KE. R. 846. 





953, —_~ —-—-.] -WALLI8 v. MAUGHAN, No. 809, 
ante. 
954. ——_~— Duty to explain effect of proposed 


Haan O none) UND ERGON v. Etswortn, No. 948, 
ante. 

955. Liability for transacting business in doubt- 
ful manner—Where right manner obvious—Notes 
her instead of bills.|.—Lrevy v. Spyers, No. 879, 
ante. 

956. Failure to make agreement under seal— 
Payment of annuity.]—Semble: an attorney who 
receives instructions to prepare a security for the 
payment of an annuity to a woman in consideration 
of past cohabitation, is guilty of actionable negli- 
gence if he do it by a mere agreement only, not 
under seal. In such a case, the judge told the 
jury that every attorney is bound, under pain of 
being made responsible in an action, to bring a 
fair & reasonable amount of care & skill to the 
performance of his professional duty, without 





949 {. Wil.}—Solr. called in to 
prepare a will does not discharge hia 
duty by simply taking down & giving 
en preaicn to the words of testator, 
without being satisfied by all available 


means the  testamen capacit 
oxists & is being freely ‘& Intelligentiy 





471; 


949 iii. — ——-,}] —CLERY v. BARRY 
(1887), 21 L. WR. Ir. 152.—IR. 
p. Voluntary 
FLOR AN v. MACMAHON (1886), 15 L. R. Ir. 
17 L. R. Ir. 641.—IR. 
957i. Duty in dealing with public 
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defining what is a fair & reasonable amount of skill : 
—Held: no wmisdirection.—PARKER v. HKOLLs 
(1854), 14 C. B. 691; 1389 E. R. 284. 

957. Duty in dealing with public company.]— 
Semble: it is a breach of duty in a solr., for which 
he may justly be blamed, if, in dealing with a 
public co., he places the smallest reliance on any 
representation of any agent of the co. as to its 
future acts. A solr. dealing with a public co., 
ought never to be satisfied with anything than the 
most solemnly executed agreement of the com- 
pany.—LEOMINSTER CANAL NAVIGATION Co. v. 
SHREWSBURY & HEREFORD Ry. Co. (1857), 3 
K. & J. 654; 26L. J. Ch. 764; 29L. T. 0.8. 342 ; 
3 Jur. N. 8. 930; 5 W. R. 868; 69 BE. R. 1272. 


Annotation :—Mentd. Bateman v. Mid-Wales Ry., National 
wees v. Samo, Overend, Gurney v. Same (1866), 14 


958. Duty as to drawing up settlement—-In- 
sertion of power of revocation.|—Semble : it is the 
duty of a solr. preparing voluntary deed to insert 
a power of revocation, unless the donor deliberately, 
& with full knowledge of the consequences, refuses 
to have such a power inserted.—CovuTtTs v. 
Acwortu (1869), L. R. 8 Hq. 558; 38 L. J. Ch. 
604; 21 L, T. 224: 17 W. R. 1121. 

Annotations :-—Refd. Phillips v. Mullings (1871), 7 Ch. App. 
244; Baker v. Loader (1872), L. H. 16 Eq. 49; Welman 
v. Welman (1880), 15 Ch. D. 570. 

959. Negligence causing rectification.}— 
Pitf., a widow with children, being possessed of 
property left by her first husband, married, & 
marriage articles were prepared upon instruc- 
tions given by the intended husband the night 
before the marriage, by which the wife’s property 
was limited in the first instance to him for life. 
The bill was filed by the wife to rectify the settle- 
ment against the husband & the solr. who prepared 
the settlement. The Vice-Chancellor held that 
upon the evidence, the limitations were contrary 
to the intention of pltf., & that the husband, having 
undertaken as agent for the wife to have a settle- 
ment prepared, was bound to have such a contract 
prepared as the ct. would sanction, & such con- 
tract would give the wife the first life estate in 
her own property. A decree was_ therefore 
made to rectify the settlement. Tho husband, 
& the solr. who prepared the settlement, who in 
the view of the Vice-Chancellor had failed in his 
professional duty, & had by his neglect & miscon- 
duct caused the litigation, were ordered to pay the 
costs of the suit :—ZTeld: as he had not been 
guilty of participation in a fraud, but at most only 
of a blunder for which the remedy was an action 
for professional negligence, there was no juris- 
diction to order him to pay the costs of the suit.— 
JLARK v. GrrpDwooD (1877), 7 Ch. D. 0; 47 
L. J. Ch. 116; 37 L. T. 614; 26 W. R. 90, C. A. 
Annotation :—Refd, Lovesy v. Smith (1880), 15 Ch. D. 655. 

960. —~— Retention of sufficient assets to pay 
debts.j—1 do not wish to cast any reflection on the 
solr. ; solrs. are not necessarily very good business 
men. But I must say that, if that statement had 
been made to me, I should have said that the 
settlor had not kept out of the settlement assets 





r. Erroneous inion. ]—An attorney 
ja not responsible, as for a fraudulent 
breach of duty, for an erroneous opinion 
on @& will.—ALEXANDEH v. SMALL & 
GOWAN (1846), 2 U. ©. R. 298.—CAN. 


t. Liability for wrongful arrest.) 


settlement. | — 


exercised. — MURPHY v. LaMPHIRR  Company.j—Re DUBLIN BREWERY Co.,  Pitt.’s attorney, acting as pltf.’s agent, 
(1914), 31 0. L. R. 287; 6.0. WAN. 22 # Cox (1884), 13 L. R. Ir. 174.— —& arresting deft. on his own affidavit, 
238; 320. L. 2.19; 710. W.N.45; TR ; ; on @ verdict being rondered against 
20 D. L. R. 906,~—-CAN, ‘. q. Failure to register deed of assign- him for a malicious arrest, cannot 
ment.J—Re KIROHNER’s TRUSTEES deduct the amount of the verdict 

949 iil, ——  ——.]—LLysacuT vv. (1865), 5 N. 8. W. 8. C. It. (.) 346.— Ss against himself from the amount 
McGRasH (1882), 11 L. R. Ir. 142.—IR. AUS. recelved by him from  pltf.—ite 
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Sect. 4.—Obligations of solicitor towards client: Sub- 
sect. 2, C. (a), (b) & (c).] 

sufficient to enable him to pay all his debts without 
the aid of the property comprised in the settle- 
ment (JESSEL, M.K.).—Re BUTTERWORTH, Ex p. 
RUSSELL (1882), 19 Ch. D. 588; 51 L. J. Ch. 521; 
46 L.T. 113; 30 W. R. 584, C. A. 

Annotations :—Mentd. Re Ridler, Ridler v. Ridler (1882), 52 

I, J. Ch. 343; Re pen. ie Official Receiver (1 87), 
20 Q. B. D. 43 Re Beige & St dane eee ee 
In the Estate of Plant, Wild v. Plant, [1926] P. 139. 

961. Liability for acting on information given 
by client.]-—A solr. was consulted by a lIessee of 
premises with reference to the building of a wall, 
to the erection of which on the demised premises 
his lessor objected. The lease was shown to the 
solr. The solr. made no inquiries as to whether 
there was any objection to building the wall, 
other than what might be contained in the lease. 
The land was subject to a restrictive covenant 
against any such erection in favour of the original 
vendors of the freehold, & the wall, after erection, 
had to be pulled down :—Held : the solr. had been 
guilty of no negligence.—PITMAN v. FRANCIS 
(1884), 1 Cab. & El. 355. 

962. Failure to give notice of appointment of 
new trustees—New trustees of settlement of rever- 
Slonary interest—-Notice to original trustees of 
fund.]—In order to perfect the title of an assignee 
of an equitable interest in trust funds notice of the 
assignment must be given to the trustees of those 
funds. Therefore, if new trustees have been 
appointed in a settlement of a reversionary interest 
of funds bequeathed in trust under a will, & the 
person who has acted as solr. to the new trustees 
from the date of their appointment fails to give 
notice of the appointment to the trustees of the will, 
& loss is thereby caused to the settlement fund, 
the solr. is liable to an action of negligence at tho 
suit of the new trustees. In such a case the right 
of action arises from a breach of contract, & there- 
fore, Stat. Limitations runs in favour of deft. from 
the date of the breach of duty, @.e. from the time 
when the notice should have been given.— 
BEAN v. WADE ee 2T. L. R. 157, C. A. 


Annotation :-—Refd. Blyth v. Fiadgate, Morgan v. Blyth, 
Smith v. Blyth, ere 1 Ch. 337. 


Action for negligence.|——Sec Sub-sect. 2, E., 
post, 








(6) Investments. 


963. Knowingly taking worthless security.!— 
R. v. BENNET (1754), Say. 169; 96 EB. R. 841. 


Annotations :—Refd. Re Jones (1819), 1 Chit. 651; Dixon 
v. Wilkinson (1859), 7 W. It. 3 


964. Recommending pupohAss of invalid security 
—Annuity—Recovery by solicitor over against 
grantor.]|—-Where an annuity has been made void 
by reason of a defect in the memorial, & the 
attorney who prepared the conveyances is sued by 
the grantee for negligence, & a verdict recovered 


SOLICTTORS. 


against him to the amount of the consideration 
money paid for the annuity, which he pays, he 
cannot recover it over against the grantor, in an 
action of assumpsit.—BURDON v. WEBB (1797), 
2 Gee 527; 170 EK. R. 443, N. P. 

65. 
ruling of court.|—-Compton v. CHANDLESS (1802), 
cited in 3 Camp. at p. 19; 170 BE. R. at p. 1292. 
Annotation :—Folld. Baikie v. Chandless (1811), 3 Camp. 17. 

966. .|—An attorney employed 
to purchase & prepare the assignment of an 
annuity before the decisions holding that the trusts 
in the annuity deeds must be particularly set forth 
in the memorial, is not liable for negligence in not 
having pointed out to his employer that the 
annuity purchased was void because the memorial 
omitted particularly to specify the trusts of the 
annuity deeds. 

An attorney is only liable for crassa negligentia ; 
& it is impossible to impute that to deft. for not 
discovering a defect in the memorial of an annuity 
which was subsequently held to be a defect upon 
a very doubtful construction of the statute.—- 
BAIKIE v. CHANDLESS (1811), 3 Camp. 17; 170 
Ii. R. 1291, N. P. 
aes :—Consd. Purves v. Lundell (1845), 12 Cl. & Fin. 


967. Persuasion of client.|—The extrix. 
of an attorney is liable in case for the negligence 
of her testator, in not making due inquiry into 
the validity of a security upon which his client 
proposes to advance money. It seems, however, 
that the duty of an attorney is not so strict, but 
that if he is lulled by the assurance of his client 
into a persuasion that the security is good, so as 
to abate his vigilance in the inquiry into its validity, 
his liability for negligence is discharged. 

They should be strong facts which are held 
sufficient to absolve an attorney from those duties 
& liabilities which the law imposes on him, & the 
benefit of which it is the very object of his employer 
to secure (ABBOTT, (©.J.).—-WILSON v, TUCKER 

















(1822), 3 Stark. 154; Dow. & Ry. N. P. 30; 171 
BK. R. 805, N. VP. 
Annotations : oak Davies v. Hood i909), a L. T. 19. 


Refd. Ite Keeping & Gloag (1888), 58 L. 

968. Recommending investment in ieaequite 
security—Special & general retainer distinguished.| 
—The attorney for a trader in insolvent circum- 
stances, being introduced by him to pltf., a young 
woman entitled to a reversionary interest, with the 
view of obtaining from her an advance of money ; 
& having obtained for her an advance upon the 
security of her reversionary interest, upon high 
interest, & upon improvident terms, was then a 
party to the loan of it to his client, the trader, 
without any security. The money having been 
lost :-—/Ield:: if he was employed by pltf. only to 
obtain her an advance of the money, he was not 
liable ; but if he was employed by her generally, 
to look after her interests in the entire transaction, 


pouty, RENAUD v. BRowN (1851), f. ee securily for paymen ——.}]— StTewart v. M‘LEAN, 

1P. 8.—CAN. of debt. )}—CARRUTHERS v. rere taeoy, Barrnp & NEvSON, [1915] 8. O. 13.— 

_ a. vere Wort instructions. }]— 7 Sb. (Ct. of Sess.) 712.—-SCOT. SCOT. 

ARSONS . aN a C.) (1910), nd j in- 
13 W. Le. It. 321--cANS 9919 parr qv. SECT, 4, SUB-SECT. 2.— pdt, Zecomme RD ven Lawis (1800), 
g b. Botiiir liable for a wae (b). Sieg ta 22 V. L. R. 410.—AUS. 

CHOEN v ACDON LL B.C. Ts ; ecommending investment in in- 

18 W. L. R. 329.—CAN ( ) ¢ ) ident: security. ]—-Where an attorney ery investing egies a each j= 

c. Failure to register deed.|—- _Te0eivod money to invest in realestate Seerps y. WILBON (1863), 13 ©. P. 38+— 
O’HANLON 0. MURRAY (1860), 12 security :-Held: he was lable for the gan, 

LC. L. BR. 161.—IR want of reasonable care as regarded tho 

value of the security, not merely in the 0. Failure to tnvest—Liabilit ht ad 

d. Failure to obtain  cownsel’s examination of the title.—PETERS »v. We ee. ]}—Re AN ATTORNEY (1878), 
opinion.}—-Watr & COHEN ». WiLL Wear (1870), 30 U. C. R. 4.—CAN. —CAN. 

(1909), 29 N. ZL. Wt. 58 NZ ——.J]—Hamirton vy. LANE ais to investi, title.|— 
oe Ineffectual completion of decd. }— (1800), 25 1. R. Ir, 188.—IR. CTON ¥. onan aa ‘ aso N.S. R. 
ANG v. STRUTHERS (1827), 2 Wils. k. ——.]--ITANLON v. FIELD (1902), ‘s Te & G.) 542, 

x 8, 563.—§COT. 22N,Z. 1. R. 191.—N.Z. q. Investment oP Serieiias security.) 
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& to advise her as to her advance of the money, 
he was liable for negligence in reference to his 
advice such as to advance.--LANGDON v. GODFREY 
(1865), 4 F. & F, 445. 

969. Shares Hable to calls.|—In 1881 N. 
acted as solr. in the formation of a limited co. 
founded for the purpose of purchasing the business 
of H., the price to be payable in fully paid up 
shares, & he prepared the memorandum & articles. 
The shares were allotted to H., but the contract 
for the sale of the business was not registered. 
Three months later, upon the marriage of Dr. & 
Mrs. F., FH. deposited with N. & two other persons, 
the trustees of the marriage settlement, the 
certificates for fully paid-up shares, being shares 
received by H. for the sale of his business, to 
secure a debt due to Mrs. F. The certificates 
stated that the shares were fully paid up. In 
1885 the shares were transferred into the names of 
the trustees. The trustees had no actual notice 
that the shares held by them were shares paid 
to H. in consideration of tho sale of his business. 
Upon an application by the liquidator in the wind- 
ing-up of the co. to make the trustecs liable for 
calls :—Held: N. had not been guilty of gross & 
culpable negligence in not ascertaining the truth 
of the representation contained in the certificates. 
—Re Haun (A. W.) & Co. (1887), 37 Ch. D. 712; 
57 L. J. Ch. 288; 58 L. T. 156; 4 T. L. RR. 
227. 

Annotation :-—Refd. Re New Chile Gold Mining Co. (1892), 

68 L. ‘T. 15, 


970. Wife assisting husband’s business.]— 
LEAROYD v. ALSTON, [1913] A. C. 529; 57 Sol. Jo. 
684, JI. L. 

971. Advising trustees as to investment of trust 
funds—Duty to advise as to scope of trust.]— 
NEIL v. HAYWARD (1890), 25 L. Jo. 857, N. P. 

972. Loss on non-investment.]~—- BATTEN  », 
WEDGWOOD Coat & IRON Co., No. 1033, post. 

Mortgages.}—See Sub-sect. 2, ©. (ce), post. 








(c) Mortgages. 

973. Duty to inquire into value of security— 
Solicitor acting according to directions.|—If the 
attorney was directed only to draw a mige., it 
would certainly not be a part of his duty to inquire 
into the value of the premises; but, if he is en- 
trusted with a sum of money by his clicnt to invest 
on security, ho is bound to use diligence in inquiring 
into the value of it; the case might be different 
if he gave his client means of forming a judgment 
for himself, & acted by his directions (Lorp 
ee C.B.).—GREEN v. DIxon (1837), 1 Jur. 


974. ----- Where entrusted with investment of 
client’s money.]—GRxEEN v. Dixon, No. 973, anle. 
975. Investment of trust money.]—They 
[his solrs.] were the legal advisers of the trustees 
in the matter & as such it was their duty to seo 
that the security was adequate in point of value 





__... ¥. LEWIS 
Ses (1869), 4 I. R. Eq. 


r. Depositing money in bank— 
soa! ARG ae, Uae 
104; 82 80. LR. 54--S0oT., 

ts to investigate 


intended as_ security.) — M* epg 
F 


LURE, 


under a trust disposition & settlement 
to volunteer his advice to the trustces 
that a loan made by testator on personal 
security was not such an investment of 
the trust funds as they were entitled 
to retain, & therefore he was not Hable 
for loss rosulting from their retaining 
the investment.—-CURRORS v. W ALKER’S 
TRUSTEKS (1889), 16 I. (Ct, of Sess.) 
355; 26 Sc. L. R. 245.—SCOT. 
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& proper in point of form (SrTrruimne, J.).— 

STOKES v. Prancr, [1898] 1 Ch. 212; 671. J. Ch. 

oo. 77 L. T. 505; 46 W. R. 183; 42 Sol. Jo. 
976. Duty to see trust mortgage in proper 

form.]|—SToxKeEs v. Prance, No. 975, ante. 

977. Wrongful delivery up of title deeds.}— 
W. holding title deeds as an equitable security for 
a debt due to him from N., & being also solr. of S., 
to whom N. owed a sum of money, for which S. 
held other securities; N. wrote a letter, which 
was left at the office of W., stating that he, W., 
out of the proceeds of the sale of the property, of 
which he held the title deeds, was to receive the 
amount both of his own debt & of the debt due 
toS ; afterwards W. received from N. the amount 
of his own debt, & without the sanction of S. 
dclivered up the title deeds in his possession to N., 
who sold the property, received the purchase 
money, & did not pay any part of it to S. Semble: 
W. is in point of law liable to S. for any loss which 
S. may thus sustain.—ATrwoop »v, (1828), 5 
Russ. 149; 38 EF. R. 984, L. C. 

Annotations :— Mentd. Taylor v. Tabrum (1833), 6 Sim. 281 ; 
Nelthorpe v. Holgate (1844), 1 Coll. 203 ; Watts v. Hyde 
(1846), 2 Coll. 368 ; Lawton v. Campion (1854), 23 L. J. Ch. 
505; Lang v. Purves (1862), 15 Moo. P. C. C, 389. 

978. Liability for inadequate security.)—De- 
claration stated that pltf. had contracted with 
B. to lend him the sum of £3,000 at interest; the 
repayment, with interest, to be secured by a 
warrant of attorney & certain mtges. of freehold 
& leasehold premises, provided they should be 
found to be a sufficient security for the same ; 
that pltf. retained deft. as an attormey, to ascertain 
whether they would be a sufficient security ; that 
deft. accepted such retainer, & that it became his 
duty to use due care & diligence to ascertain 
whether the warrant of attorney & mtges. would 
be a sufficient security for the repayment of the 
£3,000 & interest. Breach, that deft. did not use 
due care & diligence in that behalf, but wholly 
neglected so to do, &, on the contrary falsely 
represented to pltf., that the warrant of attorney 
& mtges. would be a sufficient security for the 
repayment of the £3,000 with interest, whereupon 
pltf. lent the £3,000 to B.; that they were not a 
sufficient security, by reason whereof pltf. had 
wholly lost the interest due & payable on the said 
sum of £3,000 amounting to a large sum, to wit, 
the sum of £1,000 & was likely wholly to lose the 
said principal sum of £8,000. At the trial it 
appeared, that in the year 1814 deft. had been 
retained by pltf. to ascertain whether the warrant 
of attorney & mortgages were a sufficient security 
for the £3,000 & interest, & that at that time he 
represented they were so. In the year 1820, the 
interest to that time having been regularly paid, it 
was discovered that the warrant of attorney & 
mtges. were not a sufficient security :—Held: 
the misconduct or negligence of the attorney 
constituted the cause of action.—HoOwErLL v. 





Barrp & NEILSON, [1925] 8, C. 407. 
SCOT. 


PART IV. sect tev rere 2.— 
+ (c). 


d. Duty to inquire into value of 
security.|}—HALDANE ©. DONALDSON 
(1840), 1 Robin. App. 226.—SCOT. 

6, ——-.]—STIRLING v, MACKENZIE, 
GARDNER & ALEXANDER (1886), a 


NAISMITH, BRODIE & M‘FARLANE v. : 
STEWART (1887), 15 TR. (Ct, of Sess.) b. -  Jounatonn v, 14, (Ct, of Besa.) 170; 24 So. L. 
(H. L.)1; 25 So, L. R. 153.—SCOT. THORBURN (1901), 3 F. (Ct. of Sess.) 978 i tabulity for 4 ee 
ee eee 4073 98 So. Get, S43, 88. LT. ane. ee t+ caabalty for tundequate 
davis rustees——Duty to —gsdor. ate . ’ 
€ on wm Jt ig no part . ron 1886), 14 R. (Ct. of Sess.) 


investment. }— 
of the duty of a law t 
be factor & law agent to ¢ eto 


a. Conflict of interest with cltent— 
Non-disclogure, }--WERNHAMV. M‘LEAN, 


4 8c. L. R. 18.—SCOT. 
978 ti, ——.J—OLKLAND v. BROWNLIL, 
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Sect. 4.—Obligations of solicitor towards client: Sub- 
sect. 2, C. (c) & (d). 

Youne (1826), 5 B. & C. 259; 8 Dow. & Ry. K. B: 

14; 4L. J.0.S. K. B. 160; 108 E. R. 97. 


Annotations :—Consd. Blyth v. Fladgate Morgan v. Blyth, 
Smith v. Blyth, [1891] 1 Ch. 337. efd. Re Manby & 
Hawksford, Norton v. Cooper (1856), 26 L. J. Ch. 313; 
Hughes v. T'wisden (1886), 55 L. J. Ch. 481; wenguer 
v. Boot, (1928) 2 K. B. 336, Mentd. ype ». Ko 
(1835), 3 Ad. & El. 106; Smith v. Fox (1848), 

386; Je Triston (1850), 1 L. M. & P. 74: F 
Sympson (1857), 27 L. J. Q. B. 138; Gibbra v. Guild (1881), 
8 Q. B. D. 296; Bean v. Wade (1885), 2T. L. R. : 
Re Somerset, Somerset v. Poulett, {1894] 1 Ch. 231. 


979. Nature of transaction combined agency 
& trust.|—A solr. took ar insufficient security 
for his client, & the nature of the transaction 
was such, as in the opinion of the ct., to create 
a case of combined agency & trust. He was 
held personally responsible for the deficiency, & 
for the costs of suit.—-CRaiG v. WATSON (1845), 8 
Beav. 427; 50 EK. R. 167. 
Annotations :—Distd. Chapman v. Chapman (1870), L. R. 9 


, 





Eq. 276; British Mutual Investment Co. v. Cobbold 
(1875), L. R. 19 Eq. 627. Consd. Dooby v. Watson (1888), 
39 Ch. D. 178. efd. Crawford v. Crawford (1867), 16 


que R. 411; Banbury vt. Bauk of Montreal, {1918] A. C. 
980. Special retainer.]|—— Declaration alleged 
that pltf., at request of defts., retained & em- 
ployed them as attorneys, for fees, etc., 1o use 
due care in ascertaining the title of R. to lands, 
which were to be charged as security for payment 
of £600 by Rt. to pltf., & to take due care that the 
same should be a sufficient security for payment 
of the £600 by R. to pltf. ; &, in consideration, etc., 
defts. promised pltf. to use due care & diligence in 
& about ascertaining the title of R. to the lands, 
& to take due care that the same should be a 
sufficient security for such repayment of the £600 
by R. to pltf. :—Held: the undertaking of defts., 
as laid, did not comprehend any inquiry into the 
value of the lands.— HAYNE v. RHODES (1846), 
8 Q. B. 342; 15L.J.Q.B.137; 6L.T. 0. S. 295 ; 
10 Jur. 71; 115 BE. R. 905. 
Anat z--Refd. Cooper v. Stephenson (1852), 16 Jur. 


981. Trustee acting independently of 
solicitor.|An attorney having been retained by 
two trustees about to advance trust money upon 
the security of property already mtged., to see that 
the security was sufficient & that the proper deeds 
were executed, one of the trustees advanced the 
moneys on the execution of the mtge. without 
receiving an assignment of the first mtge. It 
having turned out that there was another previous 
mtge. & the security proved insufficient :—Held : 
there was no evidence of negligence on the part of 
the attorney, although, by the agreement which 
he had prepared, part of the money advanced was 
to be applied to the redemption of the prior mtge. ; 
it not appearing that deft. was aware of the trustee’s 
intention to act as he did.—BRUMBRIDGE v. 
Massey (1858), 28 L. J. Ex. 59; 32 L. T. O.S. 108. 

982. Misrepresentation.}]—- On the faith 
of certain representations made by his solr., pltf. 
advanced money on a mtge. After the death of 
the solr., pltf. discovered that these representations 
were untrue to the knowledge of his solr. :—Held : 
no claim having been made against the solr. during 
his life, his exors. were not liable to make good 
the loss incurred by pltf. from the mtge.—Youna 
v. WALLINGFORD (1883), 52 L. J. Ch. 590; 48 L. T. 
756; 81 W. R. 838. 





Watson & BEcKET (1892), 20 M. (Ct. 
of Sess.) 152; 30 8c L. R. 1 
SCOT 


9821, ——- M isrepresentation.}] — A 


who makes to his client untrue 
49.— representations, respecting a teed 
on which the cHent is about to - 
vance money, Inay be compelled to 


SOLICITORS, 


.}—Nocron v. ASHBURTON 


983. 
(LoRD), No. 1017, post. 

984. Extent of client’s reliance on solicitor.] 
—A solr. in advancing moncy on mtge. may 
be employed to invest in a particular mort- 
gage, to find securities to be approved by. the 
client & then invest the money ; to find securities & 
invest the money, the client taking little or no 
part in the business —DooBy v. WATSON (1888), 
39 Ch. D. 178; 57 L. J. Ch. 865; 58 L. T. 948 ; 


86 W. R. 764; 47. L. R. 584. 
Aan :~—Refd. Hackney v. Knight (1891),7 T. L. R 
54. 


985. Erroneous valuation by valuer.] — 
A mtgee.’s solrs. noticed on the title very consider- 
able difference in the prices previously paid for 
the property, & pointed this out to the valuers, 
who, notwithstanding, adhered to their valuation 
on behalf of the mtgee. The solrs., knowing that 
the mtgee. would rely on the opinion of the valuers, 
did not point out to the mtgee. the variation in 
prices :—J/eld: the solrs. had not failed in their 
duty to the mtgee.—ScHoLes v. Brook (1891), 
63 L. T. 887; 7 T. L. R. 214; affd. on other 
grounds, 64 L. T. 674, C. A. 

Annotations :—Retd. Le Lievre v. Gould, [1893] 1 Q. B. 491 5 
Karl v. Lubbock (1904), 74 L. J. K. B..121; Blacker v. 
Lake & KIiHot (1912), 106 L. T. 533. Mentd. Dennis v. 
Gould (1892), 9 T. L. R. 19, 

986. ——— Investment according to direction of 
client.]—-Hau v. TOMPSON (1892), 36 Sol. Jo. 548. 

987. Solicitor acting for both parties.] — 
In a mtge. transaction in which the same firm of 
solrs. acted for both parties, but in which the 
mtgees., who were trustees, acted on their own 
responsibility, with full knowledge of the value of 
the security, a member of the firm received the 
money intended to be advanced, which he paid into 
the firm’s banking account. ‘Two days later he 
presented a cheque of his firm to the same amount 
at a bank at which the title deeds were deposited 
as security for the mtgors.’ overdraft, & received 
the deeds. The security having proved insuffi- 
cient, it was sought to make the solr., who was 
then the sole surviving member of his firm, respon- 
sible, on the ground that he had advised the mtge., 
& that the money had passed through his firm’s 
bank :—Held: the trustees having acted on their 
responsibility, the solrs. were not responsible ; & 
the fact of the solr. being employed as agent, & 
the money having been paid through his firm, did 
not make him liable to make up the deficiency.— 
BRINSDEN v. WILLIAMS, [1894] 3 Ch. 185; 63 
L. J. Ch. 713 ; 71 L. T. 177; 42 W. BR. 700; 10 
T. L. R. 571; 38 Sol. Jo. 603; 8 KR. 574. 

988. Failure to give notice to secure priority.}— 
A law agent employed to prepare an heritable bond 
stated the manner of holding in this way: the 
grantor was taken bound “ to infeft & scize the 
said H. & his foresaids, on our own expenses, in the 
lands, & others above disponed, to be holden 
from me, of & under my immediate lawful superiors 
thereof, in the same manner as I hold the same 
myself, & for payment of the same feu duties as I 
pay or am bound to pay therefor.” 

The agent neglected to procure confirmation 
from the superior, in consequence of which his 
employer, the grantee, lost his money :—Held: 
this was a public holding, & invalid for want of 
confirmation; & the agent, having chosen to depart 
from the usual practice of introducing the double 
manner of holding, & having neglected to procure 
confirmation, was bound to make good the loss. 











make good those representations, even 
though he may have been himself 
misled.—CLELAND v. LEECH (1856), 
5 I. Ch. R. 478; 8 Ir. Jur. 193.—IR. 


Part IV.—SonicItoR AND CLIENT. 


Sccus, if it had been a mistake in a nice & 
difficult point of law.—STEVENSON v. RoWAND 
(1830), 2 Dow. & Cl. 104; 4 Wils. & S. 177; 6 
E. R. 668, H. L. 


t :—Consd. Purves v. Landell (1845), 12 Cl. & 
Annotations Fat Hart & Hodge v. Frame (1839),'3 Jur. 647, 


989. .]—DONALDSON v. HALDANE, No. 1014, 

ost, 
‘i 990. Failure to detect undisclosed claim — 
Matertal deed concealed.}]—In an action against an 
attorney for negligence in advancing money, 
£120, of a client upon insufficient security, it 
appeared that the mtge. deed did not contain a 
power of sale, & that a third person claimed a 
portion of the property under a deed, which had 
been kept secret from deft. :—Held: deft. was not 
liable, although some evidence was given of a 
custom to insert such a power in deeds of mtge. 
for small amounts. 

We ace no reason for imputing want of skill or 
negligence to deft. in his character of an attorney 
in taking a mtge. without a power of sale, or for 
not suspecting that a claim would arise to part of 
the land founded on a deed that had been kept 
secret, & of which there was no trace in the title of 
the mtgor. as shown to deft. when the deeds dis- 
closed a valid one (COLERIDGE, J.).—BAILEy v. 
ARBRAUAM (1849), 14 L. T'. O. S. 219. 

991. Taking mortgage without power of sale.]— 
BAILBY v. ABRAHAM, No. 990, ante. 

992. Failure to make inquirles—As to solvency 
of mortgagor.]|—-ALDIS v7. GARDNER (1844), 1 Car. 
& Kir, 564, 

993. Searches In bankruptcy.] —It 
is the duty of an attorney for an intended mtgee. 
to search at the Insolvent Ct. for the purpose of 
learning whether the intended mtgor. has taken 
the benefit of Insolvent Acts, if there is reason to 
suspect that he has been insolvent, or is or has 
been in embarrassed circumstances.—COOPER v. 
STEPHIENSON (1852), Cox, M. & H. 627; 211. J. 
Q. B. 292; 19 L. T. 0.8. 155; 16 Jur, 424. 

994. -.|— Prerry v. FOWKE (1887), 3 
T. L. R. 815. 

995. Matters relating to title —- Non-production 
of deeds.| — The non-production, in Ireland, of 
title deeds to the solr. instructed to prepare 
a mtge., upon an estato there, will not of 
itself be deemed a proof that the solr. has acted 
fraudulently, or even negligently, so as to affect. 
the interests of his client. The construction to be 
put upon his conduct does not’ depend on an 
inflexible rule of law, but upon the circumstances 
of the case.—AGRA BANK, Lrp. v. Barry (1874), 
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26 Ch. D. 482. Consd. Kettlewell v. Watson (1884), 26 
Ch. D. . Refd. Garnham v. Skipper (1885), 63 L. T. 
940; Manners v. Mew (1885), 29 . D. 725. Oliver v. 
Hinton, [1899] 2 Ch. 264. Mentd. Bradicy v. Riches 
aii ge L. T. 810; Re Mackay, Mackay v. Gould, [1906] 


996. Failure to examine deeds.] — A., 
having mortgaged his property to B., desired a 
further advance, which B. agreed to make. B., 
instructed his solr. to include in the security for 
the fresh advance a small additional piece of land, 
which had been acquired by the mtgor. since the 
first mtge. The solr. neglected to examine the 
title deeds of this smal! piece of land, &, when B. 
desired to sell under the powers contained in the 
mtge. deed, it was discovered that they had been 
deposited as security with a prior incumbrancer 
for the sum of £46. B. had subsequently to pay 
this sum to get rid of the charge. In an action 
by B. against his solr.:—Held: the solr. had 
rendered himself liable to an action for negligence, 
&, in the absence of evidence on his part to reduce 
the damages, the measure of damages was the 
sum of £46, which B. had paid; the mere possi- 
bility that B. might ultimately be recouped this 
sum being immaterial—WHITEMAN v. HAWKINS 
(1878),4C. P. D. 13; 39 L. T. 629; 43 J. P. 272; 
27 W. R. 262. 

Mortgages to or by client.]|—-See Sect. 3, sub- 
sect. 4, ante. 


(ad) Purchases and Sales. 


997. Investigation of, or advice on title—Advice 
to disregard equitable mortgage.}—FARMER v. 
TURNER & SON (1899), 15 T. L. R. 522. 

998. Investigation.] — Pltf., as adminis- 
trator, declared in assumpsit that deft., for certain 
fees to be paid him by intestate, undertook as 
attorney to investigate & see that a title about to 
be conveyed to intestate was a good one; breach, 
that he omitted to do so, & that intestate in 
consequence took an insufficient title, whereby his 
personal estate was injured. Deft. having de- 
murred, the demurrer was overruled.—K NIGHTS v. 
QUARLES (1820), 2 Brod. & Bing. 102; 4 Moore, 
C. P. 5382; 129 BK. R. 896. 

Annotations :—Refd. Orme v. Broughton (1834), 10. Bing. 
533; Alton v. Mid. ay 1865),19 C. B.N. 8.213. Mentd. 
Bradshaw v. L. & Y. Ry. (1875), L. R. 10 C. P. 189; 
Potter v. Met. Dist. Ry. (1875), 32 L. T. 36; No. 7 Steam 
Sand Pump Dredger v. 8.8. Greta Holme, The Greta 
Holme, {1897} A. ©. 596; Jackson v. Watson, [1909] 2 
kK. B. 193; Quirk v. Thomas, [1916} 1 K. B. 516. 

999. Condition against requiring proof 
of lessor’s title.|—PARKER v. DINGWELL (1857), 


28 L. T. O. S. 232. 
Annotation :—Distd. Allen v. Clark (1863), 1 New Rep. 358. 














L. R. 7 H. L. 135, H. L. 


Annotations :—Apld, Lee v. Clutton (1876), 46 L. J. Ch. 48: 
Northern Countics of England Fire Insce. v. Whipp (1884), 


995 i. Matters relating to title—Non- 
production of deeds.}—It is the duty of 
a solr. to inquire for the title deeds, 
& to insist upon their production tinless 
their non-production is satisfactorily 
pecenved Eee Loan Co. 

i; THUR 
207 CAN ( ) 5 Man. L. ft. 


f. Failure to register.J}—CrowpeER ». 
gees (1901), 3 W. A. L. RR, 31.— 


gs. Duty to see mortgage in 
oo }_FINKBEINER ern (1915). 33 
Hi R. 195; 9 W. W. R. 891.—CAN, 
- ———~.}-—-DOvuGLAS vy. PRHACOOK & 
SKENB (Alta.), [1923] 1 D. L. R. : 
i1023) Vw Ww. R. 384. CAN. renee 
k. Lhability for opinion.J— . 
who writes a letter giving ee Suinion 
as to the validity of a bond mtge. 
containing a reference to the original 
mtge. is not Hable for negligence to 
a purchaser of bonds to whom an 


alleged copy of the mtge. is exhibited 
from which all reference to prior liens 
has been fraudulently omitted.— JONES 
v. CLARKE BROTHERS, LTD., [1924] 
ae L. R. 694; 57 N.S. R. 142.— 


1, Purchase by attorney from client.|— 
MACKINTOSH v. NOBINMONEY DosskE 
(1867), 2 Ind. Jur, N.S. 160.—IND. 

m. Duty to erplain power,J|—An 
immediate power of sale without notice 
upon default is not an unusual power 
in a mtge., but under ordinary cir- 
cumstances such a power ought to be 
fully explained by a solr. mtgee. to the 
mtgor. if he is his clicnt.—MILIs v, 
ee (1909), 28 N. Z L. R. 382.— 


n. Failure to complete effectually.) 
—A law agent is liable for loss arising 
from an heritable security being in- 
effectually completed, although drawn 
on the employment of the granter of 


1000. ——— ——— 
to be required.]—Pitf. entered into a contract for 


** No abstract of vendor’s title °’ 


the deed, & not of the lender of the 
money.—LANG v. STRUTHERS (1827), 
2 Wils. & S. 563.—SCOT. 


PART IV. abel “ace 2.— 
998 i. Investigation of, or advice on 


title—Investigation.)—-H ARRIS v, CAR- 
ao (1902),2S. R. N.S, W, 100.— 





998 if. .]—Ross v. STRATHY 
(1856), 16 U. C. lt. 430.—~CAN. 


998 ili, —-—— ———.]—TAaYLor v. Gor- 
MAN (1842), Fl. & K. 567.—IR. 


o. Duty to advise client of restric- 
tive covenant.}—Powys v. BROWN 
(1924), 25 S. R. N.S. W. 65; 42 
N. 8. W. W. N. 10.—AUS. 


B Solicitor exceeding instructions.) 
—SCALES t. GRAYSON, EMERSON & 
McTaG@aRT (Sask,), (1922) 2 W. W. R. 
1225; 68 D. L. R. 194.--CAN. 
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Sect, 4.—-Obliyations of solicitor towards client: Sub- 


sect. 2, C. (d), D. & E. (a).) 


the purchase of certain leasehold property under 
certain conditions of sale, one of which was, that 
the purchaser should take an underlease ‘‘ accord- 
ing to the draft underlease already prepared, which 
will be produced at the time of sale, & may in the 
meantime bo inspected at the office of H.; but no 
abstract of the vendor’s title thereto shall be 
required, nor the lessor’s title objected to or gone 
into.” He afterwards employed deft.’s testator, 
an attorney, to complete the purchase, who failed 
to make the requisite search, or to investigate the 
vendor’s title, or to require the production of the 
original lease. It subsequently appeared that the 
premises had been previously mortgaged, pltf. was 
turned out of possession by the mtgee. :—Held: 
this amounted to negligence on the part of the 
attorney sufficient to maintain an action against 
his estate, & pltf. was entitled to recover, in addi- 
tion to the amount he had paid to obtain a good 
title, interest on same during the time he held 
possession, as he had been obliged to pay the 
mtgee. mesne profits during that period.—ALLEN 

v, CLARK (1863), 1 New Rep. 358; 7 L. T. 7813 

11 W. R. 304. 

1001. .|—A bill will not lie against a 
solr. for negligence in investigating a title.— 
Britist| Mutual INVESTMENT Co. v. COBBOLD 
(1875), L. R. 19 Eq. 627; 23 W. R. 487; sub nom. 
Britistti MUTUAL INVESTMENT Co., Lp. v. ; 
44]. J. Ch. 332; 32 L. T. 251. 

Annotations :—Consd. Phosphate Sewage Co. v. Hartmont 
(1877), 5 Ch. D. 394. Refd. Dooby v. Watson (1888), 39 
Ch. D. 178; Tendring Hundred Waterworks Co. v. Jones, 
{1903] 2 Ch. 615; Nocton v. Ashburton, [1914] A. C. 932. 
See, now, Supreme Court of Judicature (Con- 

solidation) Act, 1925 (c. 49), 5. 36. 

1002. Case incorrectly laid before counsel. ] 
—An attorney for a vendee received an abstract 
of the vendor’s title, containing sixty-five sheets. 
He assumed, that a party named in it had an estate 
in fee, & then laid a part of that abstract, contain- 
ing eight sheets, before a counsel, who advised that 
the vendor could make a good title. It appeared that 
that party was not seized in fee, in consequence of a 

erson, Who was only an equitable tenant in tail, 
aving suffered a recovery without the concur- 
rence of the legal tenant for life. The jury found 

a verdict against the attorney :—Held: there was 

evidence enough to warrant that verdict.— 

IRESON vy. PEARMAN (1825), 3 B. & C. 799; 5 

Dow. & Ry. K. B. 687; 3 L. J. O. S. K. B. 119; 

107 B. BR. 9380. 

1003. —-— Concealment of former fraud.]—— 
A solr. for a purchaser has a duty to perform in 
investigating the title, & he having notice of 
fraud in a former dealing with the estate is affected 
with such notice, in his character of agent for the 
purchaser.—PINNING v. RusiiworTH (1833), 2 
L. J. Ch. 176. 

1004. -—— Burden of proof that diligence would 
have been ineffectual.|—BourNE v DIGGLzEs, No. 
1068, post. 

1005. Failure to require production of head 
lease.|—-ALLEN v. CLARK, No. 1000, ante. 

1006. Duty to take usual & necessary pre- 
cautions.|—An attorney, employcd to advise the 
proposed purchase, of farming produce which it is 
desired to leave on the ground for some time, is 
primd facie bound to inquire as to the payment 
of the past rent ; but if the client himself has made 
an ear about the matter, & leads his attorney to 
believe that he is satisfied about it, it is not negli- 
gence in the attorney to omit to call for the re- 
ceipts, or take the other precautions which other- 
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wise would be usual & necessary.—-WAINE v. 

Kempster (1859), 1 F. & F. 696. 

1007. Duty to call for receipts for past rent.]—— 
WAINE v. KEmpstir, No. 1006, ante. 

1008. Duty to explain effect of transaction—- 
Effect of unusual covenant—-To be executed by 
vendor.]—STANNARD v. ULLITHORNE, No. 045, 
ante, 

1009. Fine.|— On a contract for the sale 

of part of an estate, the purchaser requiring a fine 

to ie levied of it for the purpose of ve 
admitted defects in the title, the vendor employe 

an attorney, who was his relation, & h been 
professionally employed by him on_ previous 
occasions, to levy the fine & complete the contract. 

The attorney advised the levying of a fine of the 

whole of the vendor’s estate, without telling him 

the effect of it ; such fine was accordingly levied, & 
the vendor died without declaring its uses, & 
without re-publishing his will, previously made, 
by which he had devised the whole estate to his 
wife, who survived him. After the vendor’s death 
the attorney claimed the estate as his hcir-at-law, 
alleging that the will was revoked by the fine, & 
he brought actions of cjectment to recover posses- 
sion thereof. The widow filed a billin Chancery for 
relicf ; & on an issue directed by that ct., a jury 
found that the attorney fraudulently omitted to 
tell the vendor what effect the fine would have upon 

a devise of the property comprised in it. The 

Ct. of Ch., upon that verdict, decreed the 

attorney to be a trustee for the devisee of the 

lands & hereditaments which so descended to him 
as heir-at-law. The House of Lords, affirming 
that decree, further held, that the attorney’s 
alleged ignorance of the effect of a fine on a will of 
the lands comprised in it, & his omission to inquire 
whether the conusor, his client, had made a will, 
were such professional ignorance & neglect as 
afforded a principle by which a ct. of equity might, 
independent of the ground of fraud, hold him to be 

a trustee for a third person, of any benefit resulting 

to himself from his professional ignorance or 

neglect, to the prejudice of that person.—BULKLEY 

». WILFORD (1834), 2 Cl. & Fin. 102; 8 Bli. N.S. 

111; 6 E. R. 1094. 

Annotations :—Conad. Re Birchall, Wilson v. Birchall (1881), 
44 L. ‘T. 243. Refd. Watts v. Hydo (1846), 2 Coll. 368 ; 
Allen v. M‘Pherson (1847), 1 H. LU. Cas. 191; Hindson v. 
Weatherill (1854), 5 De G. M. & G. 301; Stokes v, Prance, 

1898] 1 Ch. 212; Nocton v. Ashburton, [1914] A. C. 932. 

laren Scottish Marine Insce. v. Turner (1853), 17 Jur. 

1010. Agreement for sale—Duty to prepare 
agreement in writing.]|—A. verbally agreed with 
B., his solr., for the sale of land to B. This agree- 
ment, which was never reduced to writing, pro- 
vided that B. should bear all expenses of making 
out the title, that possession should be at once 
given, & that the purchase-money should be paid 
at a fixed future date with interest in the mean- 
time. B. entered into possession, but took no 
further steps in completion of the purchase, &, 
before the purchase-money became due, died. In 
a suit by A. for specific performance against the 
exor. of B.:—Held: B., as A.’s solr., ought to 
have had an agreement in writing prepared & 
the exor. was bound to complete the purchase & 
pay the costa of the suit.—BRAFIELD v. SCRIVEN 
(1873), 22 W. R. 202, 

1011. Sale without regard to existing settlement— 
Sufficiency of notice of settlement.]|—A settlement 
of land in Wales, the property of the husband, was 
executed shortly after a marriage, which took 

lace in India. The husband & wife went to reside 

Wales, & the husband employed a solr. there to 
make his will & to sell part of the land, the solr, 
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concluding from the statement of the husband 
that there had not been any marriage settlement. 
The husband died leaving his widow trustee & 
extrix., & directing his debts to be paid out of his 
estate. The widow employed the same solr. to 
sell other part of the land, & the solr. received the 
purchase-moneys & applied them in payment of 
the debts of the husband. The deed of settlement 
had been in the possession of the wife, but had 
been by her given to the husband. There was 
no evidence as to what had become of it, but 
after the sales had been made a copy was found. 
The solr. had concluded from what he was told by 
the husband that there had been no settlement, & 
though, beforo all the sales were completed, his 
clerk had been told by the wife that there had been 
a settlement, the solr. continued to believe that 
there had been none. An action was brought by 
the children of the marriage, entitled under the 
settlement, claiming to recover from the solr. the 
money which had so passed through his hands :— 
Held: under the circumstances, although the solr. 
might have been negligent in that character, he 
could not be held to have had such notice of the 
rettlement as to be treated as constructively a 
trustee, & therefore liable for the money which 
had passed through his hands.—WILLIAMs v, 
WILLIAMS (1881), 17 Ch. D. 437; 44 L. TI’. 578. 

1012. ——— Liability for erroneous clauses— 
Statement of amount of tithe rentcharge.|—Defts., 
solrs., drew up an agreement for sale of land dated 
July 15, 1926, in which a tithe rentcharge of 
£6 9s. was stipulated. On July 7, 1926, the vendor 
received a demand note for a tithe rent of 
£10 178. 9d. Defts. were not aware of this when 
the agreement was drawn up; the purchaser 
deducted the sum of £74 2s. 10d. from the pur- 
ehase-money as a result of this increased tithe, & 
the vendor, pltf., claimed damages for negligence 
from deft. solrs.:—Held: defts. had not acted 
negligently in any way.—-ELLIS v. SAMPSON (1927), 
71 Sol. Jo. 621. 

Purchase or sale from or to client.]—See Sect. 
3, sub-sect. 3, ante. 


D. Effect of Counsel’s Advice. 
See Sect. 4, sub-sect. 2, I. (f), post. 


EE. Action for Negligence. 
(a) In General. 
: ae generally, NEGLIGENCE, Vol. XXXVI., pp. 
et seq. 

1013. Client’s right of action.J—TayLor v. 
BLACKLOW, No. 1092, post. 

1014, -|-—(1) An attorney, who was the 
ordinary attorney for a borrower, also acted in the 
matter of a particular loan for the lender, but did 
not make any charge against the lender for his 
services. ‘Ihe security he took was not sufficient : 
—-Held : he was properly charged as an attorney 
acting on the retainer & employment of the lender, 
& was in that character liable to an action for dam- 
ages for the loss suffered through the insufficiency 
of the eeerk 

_ (2) After the death of the lender, two of his 
sisters, by an arrangement with the rest of the 
family, who were the legatees of the lender, 
became possessed of the security, & applied to the 
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1018 A Client’s right of action. ] — 
v. WILSON (1850), 1 All. 704. 





Yr 
—It 


-. ]}-—-LAIDLAW v. O’CON- 
Non (1892), 23 O. BR. 696.—CAN. eroyultauely; seeing that he is entitled 
q. ——~— Loss of promissory 

Govutp wv. BLANCHARD 

N.S. R. 361.—CAN. 

Solicitor acting gratuitously.) 
is not relevant to paar 

the responstbility of a Jaw agent in 
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attorney to do what was necessary. The means 
taken to secure the repayment of the loan, on this 
continuation of it, were insufficient :—Held: as 
representing the interest of deceased, & on their 
own account, tho sisters were entitled to com- 
pensation from the attorney.—DONALDSON_. 
FEAR (1840), 7 Cl. & Fin. 762; 7 1. R. 1258, 


1015. ——.]—CLARKE v. DerBy CorpNn., No. 
896, ante. 
1016. - —-.]|—Ilatcu v. Lewis, No. 982, ante. 





1017. -——-.]—Nothing short of proof of a fraudu- 
lent intention in the strict sense will suffice to main- 
tain an action of deceit, but an action for damages 
for negligence may lie, without evidence of an 
actual intention to deceive, where a confidential 
relationship exists, such as that of solr. & client, so 
that the person to whom a representation was made 
was entitled to rely, & did in fact rely, upon it, & 
sustained damage in consequence.—Nocron v. 
ASHBURTON (LORD), [1914] A. ©. 9382; 83 J. J. 
Ch. 784; 111 L. T. 641; 30 'T. L. R. 602, H. L. 

1018, Whether sole remedy.|—ANON. 
(1774), Lofft, 545; 98 E. R. 791. 

1019. .|—Brooks v. Day (1780), 2 
Dick. 572 ; 21 FE. R. 393, L. C. 

1020. - .}—-The ct. will not interfere on 
motion against an attorney for negligence in the 
discharge of his professional duty, if there be no 
fraud; therefore where an attorney who was 
retained to defend an action allowed judgment to 
go by default & afterwards desired his client not to 
attend to endeavour to mitigate the damages, 
because the proceedings might be set aside for 
irregularity, when in fact they could not, & in the 
event execution was sued out, & the client paid the 
sum claimed & costs:—Held: the only remedy 
against the attorney was by action.—he JONES 
(1819), 1 Chit. 651. ; 

1021. --— ——~-.]—Pctition, that pltfs. might 
be reimbursed costs, which they had incurred 
through the alleged negligence of their solr. dis- 
missed, because there was a remedy by action.— 
FRANKLAND v. LUCAS (1831), 4 Sim. 586; 58 H.R. 
219; sub nom. Re C——-, FRANKLAND v. LUCAS, 
1u. J. Ch. 124. 

Annotations :—Apld. Dixon v. Wilkinson (1859), 4 Drew. 
614. Refd. Chapman v. Chapman (1870), L. R. 8 Eq. 
276; Re Dangar’s Trusts (1889), 41 Ch. D. 178. 

1022. .}—In considering an attorney’s 
bill, a charge for work entirely useless may be 
rejected by the jury; contrd, as to a charge for 
work partly useless, or in respect of which there 
has been any negligence; the client’s remedy in 
that case being by a cross action only.—SHAW v. 
ARDEN (1832), 9 Bing. 287; 1 Dowl. 705; 2 
Moo. & S. 341; 21.3.0. P.1; 181 EB. R. 623. 

1023. .]—Re SOUTHALL, Ex p. SoUTH- 
ALL (1839), as reported in 4 Deac. 91, Ct. of R. 
Annotation :—Expld. Re Billinton, Hx p. Billinton (1840), 

10 L. J. Bey. 138, 


























1024, ——— -——.]-—The Taxing Master in taxing 
a bill of costs between a solr. & his client has 
power to disallow the costs of proceedings in an 
action conducted by the solr. which were occasioned 
by the negligence or ignorance of the solr. But if 
the negligence goes to the loss of the whole action, 
he ought not to disallow them, but to leave the 
client to bring an action for negligence against the 


a professional matter that he acted 
make a o -—CURRIE Vv, COLQU- 
Ben) 20 HOUN (1823), 2 Bb, (Ct. of Seas.) 407.— 
t. Solicitor having conflicti 


—-ALISON v. WELDON (1860), 
(4 All.) 631.—CAN. 


intereat.} 
N .B. R. 
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Sect. 4.--Obligations of solicitor towards client: Sub- 
sect. 2, E. (a), (b), (ce), (d) & (e).] 
solr.—Re MasskY & CAREY (1884), 26 Ch. D. 459 ; 
538 L. J. Ch. 705; 51 L. T. 390; 32 W. R. 1008, 
A 





C. A. 

1025. Only if reasonable.|—Where, in an 
action on attornecy’s bills amounting to £80, 
commenced in Oct. 1875, deft. sought to set up a 
counterclaim for negligence in a case involving 
£12 tried in 1871, the application was refused.— 
TENNANT v. WALTON (1875), 1 Char. Cham. Cas. 72. 

1026. -] — Pitf. alleged that, being 
temporarily in want of money, & desirous of 
getting his creditors to postpone payment of their 
claims, he instructed defts., his solrs., to call a 
meeting of his creditors, & to ask for time: that 
defts. advised him that he ought first to file his 
petition in bkpcy.: that they procured him to 
sign such petition, & forwarded a circular to his 
creditors which was never, he said, approved of 
or authorised by him, stating untruly that he was 
compelled to suspend payment ; that they attended 
the meeting by their clerk, who purporting to act 
upon pltf.’s instructions, told his creditors that 
his estate would not pay more than 2s. in the 
pound; & that that information was wholly 
untrue to the knowledge of defts., or was made 
recklessly & negligently, & without any sufficient 
grounds. 

Pltf. also alleged that afterwards he instructed 
defts. to submit a scheme to avoid his being made 
a bkpt., but that they advised him not to do so, 
& eventually he was adjudicated a bkpt.; that 
defts. also prepared a statement of pltf.’s affairs, 
& persuaded & advised him to swear to a state- 
ment that he was hopelessly insolvent, & in that 
statement defts. intentionally or recklessly & 
negligently overstated the habilities & umnder- 
estimated the assets, & defts. were well aware 
during the whole time that pltf.’s estate was suffi- 
cient to pay 20s. in the pound, & did those acts 
knowing that they were acting contrary to the 
interests of pltf., & with a view of benefiting 
themselves, they, or one of them, having a large 
interest as pltf.’s mtgees. :—Held: pltf.’s state- 
ment of claim & affidavits disclosed no reasonable 
cause of action, & the proceedings ought to be 
stayed as frivolous & vexatious.—KELLAWAY v. 
Bury (1892), 66 L. T. 599; 8 T. L. R. 433, C. A. 

1027. Whether arising in contract or tort.)— 
Semble: an action against attorneys for negligence 
in discharge of their duties, in pursuance of their 
retainer, though purporting to be in case, is in 
reality ex contractu, & a verdict must be found 
against all defts. or none.—DAVIES v. LOCK (1844), 
3.1L. T. O. S. 125. 

1028. ———.]—-BEAN v. WADE, No. 962, ante. 








(6) Who may Sue. 


1029. General rule—Necessity for strict relation 
of solicitor & client.|— BARKER v. LAMBERT (1849), 


i3 L. T. O. S. 139. 

1030. -|—The holder of a bill, putting 
it into the hands of an attorney to sue upon it in 
the name of another person, who was really 
trusted by the attorney for the costs, & regarded 
as his client, held not entitled to sue the attorney 
for negligence in the action—Moss v. SOLOMON 
(1858), 1 F. & F. 342. 

: 1031. ; -|—By the law of England, the 
right of action depends entirely upon the question, 
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. PERRY v. 
1029 1. General rule—Necessity for W. 


strict relation of aolicitor & client.) — 
PERRY ,(Men), (1917) 1 


W. R.174.—CA 
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between whom the relation of principal & agent, 
client & attorney, subsists.— ROBERTSON ¥. FLEM- 
ING (1861), 4 Macq. 167, H. L. 

1082. —— Answer to casual inquiry.|—An 
attorney is not liable to an action for negligence 
at the suit of one between whom & himself the rela- 
tion of attorney & client does not exist, for giving, in 
answer to a casual inquiry erroneous information 
as to the contents of a deed. 

A., B., & C. were employed in a manufacture in 
which secrecy was essential; &, to insure their 
fidelity, they were required to execute deeds under 
which a portion of their wages was to be invested 
in the name of a trustee, with a stipulation for 
determining the engagement on giving two months 
notice, at the expiration of which, in the cases of 
B. & G., the money so invested was to be paid over 
to them, but, in the case of A., the deed was so 
framed as to make it payable only to his exors. 
upon his death. D., the attorney for the employers, 
being upon the premises, was asked by A. if he 
would receive his money if he gave notice to quit 
the service ; whereupon D., not recollecting that 
A.’s deed differed in this respect from those of 
Rk. & C., though he himself drew them all, & had 
them in his custody, answered in the affirmative. 
Upon receiving this information, A. gave notice, 
but afterwards discovered that the money invested 
for him could only be paid to his exors. :—Held : 
A. could not maintain an action for the loss & 
disappointment sustained by him in consequence 
of his acting upon this mistake on the part of D.— 
Fisy v. Ketniy (1864), 17 C. B. N.S. 104; 144 
EK. R. 78. 

Annotation :—Refd. Bean v. Wade (1885), 1 T. L. R. 404. 

1033. Receiver of insolvent company.|—An order 
was made in a suit that the purchaser of certain 
property sold in the suit should pay the purchase- 
money into ct., & that the sum so paid in should 
be invested in Consols. 

The sum was duly paid into ct., but, through 
the inadvertence of pltf.’s solr. who had the con- 
duct of the order, the request then necessary under 
r. 37 of the Chancery Funds Consolidated Rules of 
1874 was not left with the Paymaster-General, & 
consequently no investment was made. 

In Nov. 1884, the suit came on for further con- 
sideration, & it was then discovered that the 
investment had not been made. Under the order 
then made the liquidator of deft. co. was entitled 
to the balance of the fund in ct. A summons was 
taken out by him to make pltf.’s solr. liable for the 
loss occasioned by the non-investment :—Held : 
the solr. having the conduct of the order, was pro 
hae vice acting as solr. for all parties to the suit ; 
& he was liable to the liquidator for any loss 
occasioned by the non-investment between Jan. 
1884, & Nov. 1884, after allowing for what had 
been preserved on account of the fall in the price 
of Consols which took place in that period.— 
BATTEN v. WrpDGwoop CoaL & Inon Co. (1886), 
31 Ch. D. 346; 55 L. J. Ch. 396; 64 L. T. 245 ; 
34 W. RK. 228; 2'T. L. R. 236. 

Annotations :—Consd. MacDougall v. ht, [1887] W. N 

68; Re Dangar’s Trusts (1889), 41 Ch. D. 178. 

1034. Cestui que trust.|—Trustees paid into ct., 
under the Trustee Relief Act, a legacy of £500 
bequeathed to D., an infant, to the credit of an 
account in the matter of the trusts of the will of 
testator. Two years afterwards they transferred 
into ct. to the same account a sum of Consols, 
representing a legacy of £7,000 bequeathed to M., 





a. Assignee in bankruptcy.}—ALEX- 
ANDER v. A. B. & C. D. (1849), 5 
U. OC. R. 329.—CAN. 
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& after her death to her children, & on both occa- 
sions the trustees in the petitions stated that the 
office of N., their solr., was to be the place for the 
service of any notice in reference to the funds. A 
year after the transfer of the Consoles a petition 
was presented by M., by her next friend, a solr., 
& by the trustees, for the purpose of dealing with 
the Consols, & the solrs. on the record for peti- 
tioners were the firm of whom N. was a member, & 
the office of N. was to be the place where any notice 
was to be served relating to the trust fund. The 
petition set forth what had been done in respect of 
the Consols & other matters. An order was made 
in reference to the Consols, & dividends; but in 
drawing it up an error occurred by including in it 
the whole of the fund standing to the credit of the 
account, & the future dividends were, as ordered 
paid to M. during her life. 

D. had suffered loss by payments wrongly made 
to M., now deceased, & she, on attaining majority, 
presented a petition asking that the estate of M. 
might be made primarily liable for the loss which 
she had suffered, & that N. might be made liable 
for any deficiency :—Held: N. as officer of the 
ct., had been guilty of negligence in not seeing that 
all the facts relating to the funds were brought 
before the ct. when the order was made, & he must, 
after D. had exhausted the estate of M., make good 
any deficiency.—Re DANGAR’s TrusTs (1889), 41 

th. DY. 178; 58 Ty. J. Ch. 315; 60 L. T. 491; 37 
W.R, 651; 5 T. L. R. 266. 


Annotations :—Consd. Marsh v. Joseph, [1897] 1 Ch. 213. 


Refd. Re Williams §. E., [1910] 2 Ch. 481, 

1035. -J—TLALL v. TOMPSON (1892), 36 Sol. 
Jo. 543. 

Trustee in bankruptcy.]|—Sce BANKRUPTCY, Vol. 
V., p. 973, Nos. 7967-7970. 


(c) Who may be Sued. 
Representatives of deceased solicitor.}] — Sce 
Executrors, Vol. XXIV., pp. 636, 650, Nos. 
6623-6625, 6765, 





(ad) Question for Judge or Jury. 

1036. General rule—Question for jury.]—-REEcCE 
v. Ricuy, No. 927, ante. 

1037. ——— -]—If an attorney, conducting 
a suit, commits an act of negligence by which all 
the previous steps became useless in the result, 
fs cannot recover for any part of the business 

one. 

Whether or not, in such a case, the work became 
wholly useless by pltf.’s fault is a question for the 
jury.—LBracry v. CARTER (1840), 12 Ad. & El. 
373; 113 EB. R. 853. 

1038. -|—The issuc in a@ case was, 
whether an attorney had been guilty of negligence ; 
the judge left it to the jury upon all the facts of 
the case, to say, whether there was negligence or 
not. On moving for a rule for a new trial, it was 
insisted that the judge should have found the 
facts, & left it to the jury to say, whether those 
facts amounted to negligence :—Held: there was 
no misdirection.—HaLes v, PADDOCK (1843), 7 
J. P. 290. 

10398. -]—Declaration stated that pltt. 
employed deft. as attorney to sue Il., for the re- 
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1036 i. General rule—Question for 
auiy | PBENNAN v BOULTON (1846), 


b 
C. RK. 72.—CAN, ing been employe 


1036 ii, —— MAHONEY v. 


———,. -E th > 
DaVvoREN (1892), 86°Sol. Jo. 309. en eee 
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1041 i, Damage.}—An attorney hav- 


of £250, withheld the mtge. until he 
recovered a judgment of £16 against 
under which the land 
mtged. was subsequently sold :—Held : 
an action for such neglect, being 
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covery of a sum of money; & thereupon it was 
the duty of deft. to use proper care in conducting 
the suit ; yet deft. did not use proper care, in this, 
that, having as such attorney sued out writs for 
the recovery of the money & for the purpose of 
saving Stat. Limitations he did not upon H., not 
being found so as to be served with such writs, 
“duly file” the writs with the proper officer 
according to the necessary & accustomed practice 
of the Ct. of Q. B. ; whereby the action was barred 
by the statute :—Held: (1) under 2 & 3 Will. 4, 
c. 39, s. 10, which enacts, that to save Stat. 
Limitations every writ issued in continuation of a 
preceding writ shall be “ returned non est investus 
& entered of record’ within one month after its 
expiration ; although 2 & 3 Will. 4 did not in terms 
require such writs to be “ filed” yet the word 
‘file’? in the declaration might have the sense of 
bringing the writs to the office & in that sense would 
be included in the word ‘‘ returned ”’ in the statute, 
& such filing would therefore be a necessary part 
of the practice in saving Stat. Limitations & a 
part of the attorney’s duty; (2) the question of 
negligence in not complying with the practice of 
the ct. was a question of fact for the jury, under 
the judge’s direction as to the law.—HUNTER v. 
CALDWELL (1847), 10 Q. B. 69; 2 New Pract. Cas. 
160; 16 L. J. Q. B. 274; 9. T. O. 8S. 733; 11 
Jur. 770; 116 KH. R. 28; on appeal, sub nom. 
CALDWELL v. HUNTER (1848), 10 Q. B. 83, Ex. Ch. 


Annotations :—As to (2) Consd. Faithfull vy. Kesteven (1910), 
103 L. T. 56. Refd. Parker v. Rolls (1854), 14 C. B. 691. 
Gene aty, Mentd. Pritchard v. Bagshawe (1851) 11 C. B. 


1040. 


-——.] ~WRAIGHT v. JOHNSTON, No. 
574, ante. 





(e) What must be Proved. 

Gross negligence.|—See Nos. 845, 966, anle. 

1041. Damage.]—BanNss’s CASE (1736), Barnes, 
38; 94 E.R. 795. 

1042. —- ~-.J|—A declaration in case against an 
attorney stated that an action had been com- 
menced against pitf., which he would not have 
defended, but that deft., without his authority 
or retainer, entered an appearance for him, & took 
upon himself the management of the defence; & 
thereupon such proceedings were had that judg- 
ment was obtained & execution issued against 
pltf.; whereby he was damaged in his character, 
& compelled to pay the amount of the judgment 
& costs :—Held: bad, in arrest of judgment, for 
not showing any damage.—WHESTAWAY v. FROST 
(1848), 17 L. J. Q. B. 286; 12 L. T. O. S. 200; 12 
Jur. 698; subsequent proceedings (1849), 14 L. T. 
O.S. 251. 

1043, —-—.]—Mcre delay in issuing a writ, not 
shown to have resulted in any damages, will not 
sustain an action against the attorney for negli- 
gence, especially if he might fairly suppose that 
the action would be fruitless, except for collateral 
purposes; & an attorney is justified by the advice 
of counsel in acting contrary to his client’s wish 
in the conduct of the case.—CATEs v. INDERMAUR 
(1858), 1 F. & F. 259, N. P. 





1044. .|—Hatcu v. Lewis, No. 932, ante. 
1045. ——.]—-FAITHYULL v. KESTEVEN, No. 845, 
ante, 


substantially for breach of contract, 


was maintainablo without showing 
actual TRG ee v. WARREN 
(1862), 11 C. P. 423.—-CAN. 

to register a mtge. b. Negligence.}—The ct. will not, 


on & summary application, hold an 
attorney liable for costs for negligence, 
unless such negligence is clearly & 
unequivocally proved.—ELLIoTr v. 
Lapps (1866), 2 Old. 170.—CAN, 
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(f) Defences to Action. 


1046. Acting on opinion of counsel.|—-GopEFRoy 
v. DaLtron, No. 854, ante. : 

1047, —-—-.]—An agreement was entered into 
between A. & B. B. died, & administration of his 
effects was granted to C., his daughter. D., who 
Was & fica: of C., employed the same attorney 
who had prepared the original epreoment to pre- 
pare another between him & C., by which he was 
authorised to bring an action against A. on the 
original agreement in C.’s name, & also instructed 
the attorney to bring such action. The action was 
brought, &, after argument on demurrer, the 
original agreement was declared void, on the 
ground of champerty. But it appeared that the 
attorney, in preparing such original agreement, 
had consulted a conveyancer, who gave it as his 
opinion that the agreement was valid :—Held: 
the attorney was entitled, under the circumstances, 
to recover from D., his employer, the costs of 
preparine the second agreement, & also those of 

ringing the action upon the first.—Porrs v, 
SPARROW (1834), 6 O. & P. 749; 172 EB. R. 1447, 
N. P.3; subsequent proceedings (1835), 1 Bing. 
N.C. 594. 
snnotation :—Mentd. Wagstaffo v. Sharpe (1838), 3 M. & W. 


1048. ——-.]—Bryan v. Twiaa, No. 443, ante. 

1046. ———.}|— Re CLark, No. 878, ante. 

1050. -}—In an action against an attorney, 
or any other party, for a malicious or fraudulent 
proceeding, it is not enough to excuse deft. that 
he acted on counsel’s opinion, unless he also 
shows a case fairly stated & advice obtained bond 
fide & properly pursued ; & in an action against an 
attorney for fraudulently obtaining, on behalf of 
a third party pretending to be pltf.’s partner, debts 
due to pitf., it was held no answer on the part of 
deft. to show that he had, upon oral statements, 
suppressing material facts known to himself, 
obtained counsel’s opinion that there was a 
partnership, & that the proper course was to write 
to the customers on behalf of the firm warning 
them not to ES plif., he having written letters 
to them on be valf of pltf. & the pretended partner 
requesting payment.—ANDREWs v. HAWLEY (1857), 
26 L. J. Ex. 323. 

1051. —--.]—-Carrs v. INDERMAUR, No. 1043, 
anle. 

1052. Acts of counsel —Defect In drawing plead- 
ings.|—An attorney is not guilty of negligence 
for proceeding with an action in which ho was 
wtimately defcated by reason of a variance 
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E. (f). be answerable to 

1046 i. Acting on opinion of counsl.} 
-—Where ap attorney, being employed 
to get a judgment of non prog. signed 
against pltf. set aside, applied through 


to the directions of counsel, & will not h. 
his cHent for what 
he does bon? fide in obedience to such 
directions.—-BATUHELOR v. 
& MACKIRSY (1876), 3 1t. (Ct. of Seas.) 
914; 13 Se L. R. 589.—SCOT. 


SOLICITORS. 


between the declaration & an agreement upon 
which the action was based, such declaration 
having been drawn by a pleader.—MANNING v. 
WILKIN (1848), 12 L. T. O. S. 249, N. P.; subse- 
quent proceedings (1849), 13 L. T. O. 8. 215, 

1053. Conduct of case.]—An attorney in a 
cause is not answerable for the absence, neglect or 
want of attention in the counsel engaged in it.— 
Lowry v. GUILFORD (1832), 5 C. & P. 234; 172 
E.R. 953, N. P. 











1054. ~——,]——KING@DON v. WILTON, No. 
461, ante. 

4055. —-. -——.]—F ray v. Foster, No. 9387, 
ante. 

1056. —-—— Calling witnesses.|—Hatcn v. 


LEwis, No. 932, ante. 

1057. Effect of negligence no longer operative— 
Defective deed cured by lapse of time.}|—A solr. 
was retained by a debtor to prepare a composition 
deed, the first trust of which was the payment of 
the costs of preparing the deed. The trustees 
accepted the trusts, & acted upon the deed. It 
was afterwards discovered, according to a case 
decided before the deed was prepared, that the 
deed was invalid, as not binding non-assenting 
creditors, Debtor was subsequently made bkpt. 
The trustees refused to pay the solr.’s bill of costs, 
first, on the ground of non-retainer, secondly, on 
the ground of gross negligence; but both objec- 
tions were overruled.—Re Sapp (1865), 34 Beav. 
650; 34 L. J. Ch. 562; 12 L. T. 8175; 11 Jur. 
N.S. 774; 18 W. R. 1009; 55 E. R. 786. 
aoe :—Refd. Re Mason & Taylor (1878), 10 Ch. D. 


1058. Estoppel from disputing negligence—Pre- 
vious action by defendant for costs—Acceptance by 
defendant of sum in satisfactlon—After deduction 
by plaintiff on account of negligence.|—Applts. 
employed resp. as their solr. in legal proceedings 
which proved abortive, in consequence, as they 
alleged, of the negligence of the resp. Resp. took 
proceedings in the High Ct. to recover payment 
from applts. for professional services, & applts. 
deducted from the amount claimed the costs of 
the abortive litigation & paid the balance into ct. 
under Rule 376 of the Rules of Civil Procedure, 
‘in satisfaction in full of the claim,” Resp. took 
the money out of ct. under Rule 377 “in full 
satisfaction of his claim.” Applts. afterwards 
commenced an action against resp. for damages 
for his alleged negligence in the conduct of the 
legal proceedings above mentioned :-—Held: resp. 
was not estopped by the former proceedings from 
disputing the alleged negligence.—STEPHENS & 
Co. v. ALLEN (1921), 91 L. J.P. 0. 323 126 L. T. 
458, P. CU. 


No cause of action.J—~I1n an 
action by a clicnt against an attorney 
for not having sued certain partics as 
directed, it ia a good defence to prove 
that at the time there was no good 
cause of action.—THOMPSON v. - 


PATTISON 


his town agent for an order for that 
TUrDGes, which was granted on June 16, 
but the agent neglected to take out 
the order until Oct. 22, following, in 
consequence of which delay the order 
was set aside & the Judgment allowed 
to stand :- Held: this was negligence 
for which the attorney was responsible, 
& it was no defence that he acted under 
the advice of vounsel.-—HeRn ». TOMM 
(1873), 32 U. GC. R. 423.—CAN., 


1046 ii. ~.|—MEGUET 9, THOMSON 
(1827), 5 Sh. (Ct. of Sess.) 275.—SCOT. 
1046 ili. -.}—Although generally, 


an agent is bound to follow the instrmic- 
tions of his client, when the conduct 
of a cause is in the hands of counsel 
the agent is bound to act according 


c. Statute of Limailations.)—Semble : 
the ct. has authority to prevent an 
attorney pleading Stat. Limitations to 
defeut » client’s just claim, but this 
rower does not extend to his exors.— 
JOUGALL % CLINE (1850), 6 U. O. RR. 
546,—CAN., 

a. Accord d&: satisfaction by stranger] 
— LYNCH v. WILSON (1862), 22 U.C. R. 
226.—CAN. 

6. Delay.J—WuiTr +, CURRIE, 22 
C. L. J. N.S. 17.—CAN. 

I. Client refusing reasonable offer.) 
—O’CALLAGHAN v, BERGIN (1885), 11 
A. §}, 594.—OAN. 

g&. Client instructing solicitor con- 
ary to advice. |—KENEN v. Hru (1907), 
38N. B. . 342; 48. L. R. 180.—CAN. 


STRONG (1850), 2 Iv. Jur. 132.—IR. 


k. Eatoppel by client's conduct.J— 
Relief by a client against his agent for 
alleged negligence barred by the client 

anting a discharge of the claim said 

o have been go lost.—WALLACE vw. 
DonaLp (1825), 3 Sh. (Ct. of Sess.) 
433.—SCOT. 


L .]—Circumstances in which a 
party held not entitled to insist for 
reparation for alleged professional negii- 

ence on the part of his ent, he 
having been aware of the alleged noegloct 
& ita consequences for elght years, with- 
out intimating any fntention of making 
the agent Hable.—HUNTER v. FLEMING 
Pati 8 Sh. (Ct. of Sess.) 234; 5 Fao. 
Coll. 206.—S8COT, 





Parr 1V.—-Souicirror AND CLIENT. 


Action prongne out of time.)~—See LIMITATION oF 
Actions, Vol. XXXII., pp. 348, 494, 605-508, Nos. 
252-255, 15538, 1656-1662, 1675-1677. 


(g) Measure of Damages. 


1059. Sale of premises—Loss on sale.|—Declara- 
tion, that pltf. had employed defts. to conduct an 
action of ejectment for the recovery of premises 
forfeited to pltf. by the tenant’s neglect of his 
covenant to repair, that when the cause came on 
for trial, it was referred to an arbitrator, who was 
to decide what repairs should be done, the costs 
of the action to abide the event; that the 
arbitrator was ready to proceed, but defts. neg- 
lected to attend him, whereby pltf. was obliged 
to pay defts. £60 for his costs incurred in the 
action of ejectment, which otherwise the tenant 
would have been obliged to pay, & sold the 
premises fur much less, to wit, £100 less than he 
would otherwise have done. Verdict for pltf., 
damages £160. On motion for a new trial :— 
Held : (1) it was not necessary in the action against 
defts. to produce the lease on which the ejectment 
was brought; (2) the jury were not confined to 
£100 as the damages for loss on the sale of the 
premises ; & the declaration was not bad in arrest 
of judgment.—-SWANNELL v. WLLIs (1823), 1 Bing. 
347; 8 Moore, C. P. 340; 2L. 3.0.8. CG. P. 8; 
130 E. R. 140. 

1060. ---- Sum pald to redeem charge.}—W11TE- 
MAN v. Tlawkins, No. 996, ante. 

1061. Plaintiff ‘‘ forced to pay ’’ certain sums— 
Amount confined to such sums.J—In an action 
against « solr. for negligence the declaration 
alleged for damage that pltf. was in consequence 
forced to pay a sum of money for debt & costs 
recovered against him & that he paid & became 
subject to divers costs :—Held: (1) pltf. could 
not, under this averment, recover an amount for 
which he was liable, but had not actually paid ; 
(2) an amount levied under an execution against 
him was a payment: & could therefore be recovered. 
—JoNES v. Lewis (1841), 9 Dowl. 143; Woll. 
045 5 Jur. 194, 

A ade one fo) Refd. Richardson v. Chasen (1847), 


1062. Costs for which plaintiff lable—Costs not 
in fact paid.]—JonEs v. LEwis, No. 1061, ante. 

1063. Amount levied in execution.|—JoNES v. 
Lrwis, No. 1081, ante. 

1064. Sakata With compensation for injury.]— 
Tn an action against an attorney for appearing to 
an action, & defending it without authority, 
whereby the expenses of a judgment were incurred 
& execution issucd, the Proper measure of damages 
is the amount levied, educting the actual debt, 
with reasonable compensation for the injury sus- 
tained.—_Wrstoway v. Frost (1849), 14 L. TT. 
Oo. ae 251. 

1065. Sum paid to obtain good title—With 
interest.]—ALLEN ». OLARK, No. 1000, ante, 
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Igence of his solr. ig Guctin 


release a shoriff from an attac 
& tho jury found him jn fault in con- 
tie application :—Held: he 


lll 


1066. Deficlency on mortgage security—Loss 
sustained.]|—STEVENSON v. ROWAND, No. 988, ante. 
1067. ——— Difference between value of security 
obtained & sum advanced—With sum for arrears 
oy aa a aga v, Fowke (1887), 3 T. L. B. 


(h) Practice. 

1068. Pleadings—Allegation of retainer—State- 
ment of consideration unnecessary.|—/(1) In an 
action against an attorney for non-feasance in not 
looking sufficiently into a title, it is sufficient to 
state that he was retained as attorney, without 
stating the consideration. 

(2) If diligence would have been ineffectual, deft. 
must prove it.—BouRNE v. DiaauEs (1814), 2 
Chit. 311. 

1069. ——— Negligence must be pleaded.]—When 
it is sought to make a solr. liable for negligence, 
that issue must be raised clearly upon the plead- 
ings.—BETYYES v. MAYNARD (1883), 49 L. T. 389 ; 
31 W. R. 461, C. A. 


Annotation :—Mentd. Belton v. Bass, Ratcliffe & Gretton, 
(1922) 2 Ch. 449. 


1070. What defendant must prove—That plain- 
tiff without defence—-Where judgment negligently 
allowed to go by default.|—GopEFRoY v. JAy, 
No. 902, ante. 

1071. ——-- That diligence would have been 
uneffectual.|—-BouRrNE v. DIGGLES, No, 1068, ante. 

1072. Evidence—Negligence in action of eject- 
ment —— Necessity for production of lease.} — 
SWANNELL v. Eiuis, No. 1059, ante. 

1073. Presumption against negligence— 
Compromise of action.]|—SILL v. TuHoMAsS, No, 906, 
ante. 





1074. —-- Cross-examination of plaintiff.]—- 
DELu v. Fumerr (1859), 1 FL & F. 441, N. P. 
1075. ——— Statements by defendant’s clerks— 


Admissions of breach of duty.J—DeL.L v. EmMerr 
(1859), 1 F. & F. 441, N. P. 

1076. Production of solicitor’s books.|—The ct. 
will not, in an action against an attorney for 
negligence, make an order for the production of 
his books, upon a mere suggestion of the client’s 
belief that they contain entries relating to the 
matters complained of —Evans v. Louis (1866), 
L. R. 1 C. P. 6586. 

1077. Compulsory reference.| — ANON., [1875] 
W. N. 200; 1 Char. Cham. Cas. 26; Bitt. Prac. 
Cas. 6. 


F. Other Remedies. 


1078. Summary jurisdiction.|—Where a solr. 
has been negligent in managing a client’s businoss, 
this ct. can grant an attachment against him, & 
cts. of law exercise the same summary jurisdiction 
over attorneys.—FLOYD v. NANGLE (1747), 3 Atk. 
568; 26 E.R. 1127, L. C. 

1079. ——..|--R. v. Tew (1752), Say. 50; 96 
I. R. 800. 


trons :—Distd. Re Jones (1819), 1 Chit. 651, N.F, 
ron 6, WOkinson (1859), 4 Drew. 614, 


t ed.j—Where an at-  v. Wianr (1833), 11 Sh. (Ct. of Seas.) 
rei was bite to apply to  804.—SCOT. 
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PART IV. SECT. 4, SUB-SECT. 2.— 
E. (h). 


entitled ft ace. was ubleo to pvominal damages, view : ; 
position ag if “ny solr. hed dune his although the special damage laid was) nue i. pS srveaatcd Fy mgt of hin 
duty.—MAkRIoTr », not proved.—MoLeov wv. BOULTON unnecessary.}—It is sufficient in the 


MARTIN (B. ©, 
See 30 W. L. R. 899; 21 D L. ay 


463; 7 W. W. R. 1291.—OAN 


nh. Costs for which plaintiff lable.) 


—Gnro t. : wef 

561. CAN,” GAMBLE (1843), 6 0. Se LP eF tho renuiration ighould be 
0. Question for co the whole sum in the ‘ 

JARVIS (1844),¢ foe eve v- dividend which would have _ been 


Pp. Nominal damayes—Where special 


(1848), 3 U. C. R, 84.—CAN. 
. Recourse lost against plat iels ta 
Where recourse lost was against a 


riolded by the bkpt. estate had the 
{11 been duly ranked on it.—PENTLAND 


declaration to allege that deft. was 
retained as a aolr., without stating that 
he was retained for reward.—CLaRK »v. 
BAIRD (1889), 29 N. B. R. 620.—CAN, 

r. ———- Particulars.}—KINGstron _v, 
CORKER (1892), 29 L. BR. lr. 364.—IR. 

t. In what ovurt action brought, -—Ilic 
Brapy (1850), 15 L. LT. O. S. 457.—IR, 


whether the 


or tho 
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sect. 2, F.; sub-sects. 3 & 4.] 


1080. ———.]—The ct. will not upon motion 
compe] an attorney, who has made a fatal mistake, 
to indemnify his client.—BARKER v. BUTLER 
(1771), 2 Wm. Bl. 780; 96 E. R. 458. 

1081. -|—Where an attorney was charged 
with oppression towards his client, but the applica- 
tion was not made till after three terms had nearly 
elapsed, & no attempt was made to explain the 
delay :—Held: the motion was too late.— 
GARRY v. WILKS (1834), 2 Dowl. 649. 


Annotations :-—Distd. Re Swan (1846), 15 L. J. Q. B. 402; 
te Thompson (1862), 13 C. B. N.S. 288, 


1082, —--—.]— Where solrs. have been guilty of 
even gross negligence in the conduct of a cause 
the ct. has no summary jurisdiction to give 
relicf or petition.—D1xon v. WILKINSON (1859), 
4 Drew. 614; 33 L. T. O. S. 30; 7 W. RR. 351; 
62 E.R. 235; on appeal, 4 De G. & J. 508, L. JJ. 
Annotations :—Consd. die Dangar's Trusts (1889), 41 Ch. D. 

178. Refd. British Mutual Investment. Co. v (1875), 

44 L.J.Ch. 332; British Mutual Investment Co. v. Cobbold 

(1875), L. RR. 19 Eq, 627. 

1083. ———- Negligence must be clear & un- 
equivocal.]—The ct. will not exercise its summary 
jurisdiction over an attorney by compelling him to 
refund a sum of money paid by his client in con- 
sequence of his alleged negligence, unless such 
negligence be clear & unequivocal, & of such a 
nature that the attorney could not, in the estima- 
tion of the ct., have a defence if an action were 
brought against him.—Meracs v. Binns (1836), 2 
Bing. N. C. 625; 2 Hodg. 10; 3 Scott, 52; 5 
L. J.C. P. 225; 1382 EB. R. 241. 

Arntaen ‘—Expld. Dickenson v. Jacobs (1862), 10 W. Rh. 








Exercise of summary jurisdiction generally.] 
—Sce Part VII., post. 

Refusal to pay bill of costs—Plea of negligence to 
action by solicitor for costs.]|—-Sce Part IX., Sect. 1, 
sub-sect. 5, C., post. 








SUB-SECT. 3.—PERSONAL ATTENTION AND 
PROTECTION OF CLIENT. 

1084, Procuring execution against client—Breach 
of trust.|—LAWRENCE v. HARRISON (1654), Sty. 
426; 82 E.R. 833. 

Annotations :—Consd. Do La Pole v. Dick (1885), 29 Ch. I). 
351. Refd. Bevins v. Hulme (1846), 15 M. & W. 88. 
Bagley v. Maple (1911), 27 ‘T. L. R. 284. 
1085. Duty to maintain secrecy.|—CGoopLigur 

v. BRIDGE (1772), Lofft, 27; 98 E. R. 515. 

1086. After retainer terminated.]—Semble : 
a solr. who has been discharged, may upon proof 
of misconduct be restrained from communicating 
information that come to him confidentially from 
his client.— BEER v. WARD, WARD v. BEER (1821), 
Jac. 77; 37 EB. R. 779. 

Annotations :—-Refd. Ramsbotham v. Senior (1869), L. R. 8 
Eq. 575; Me Holmes, fe Electric Power Co. (1877), 25 
pe ba ; ktakusen v. Ellis, Munday & Clarke, [1912] 1 
1087. Disclosure of client’s address.]—A 

bill was filed against A., B., & C. AU defts, 

appeared by the same solr., & put in a joint 
answer. The bill was amended. The  golr. 
accepted service for A. & B. who answered the 
interrogatories to the amended bill, but declined 











PART IV. SECT. 4, SUB-SECT. 3. 

1085 i. Duly to maintain secrecy.}— 
The former agent of a party is bound 
not to disclose confidential information, 
—WIGHT v. EWING (1828), 4 Murr, 
584.—SCOT. 

10901. Duty to give personal attentron. | 


—-Where money by an award is to be 12 N, B. 


paid to pltf., or to pitf.’s attorney, the 
attorney cannot substitute another 
attorney under him to receive the 
money.— MASECAR v. CHAMBERS (1847), 
4U.C,. R. 171.—CAN 


a. Duty to inform client of offer for 
settlement.)-~JONES v. STKEVES (1868), 
- (1 Han.) 260.—CAN. 


SOLICITORS. 


to accept service for C., or to disclose his address, 
on the ground that pltf.’s object was to ascertain 
C.’s address, in order to serve process upon him, 
in an action at law in an independent matter. 
The ct. ordered the time for filing replication or 
giving notice of motion for decree to be enlarged 
till C. should put in his answer, but made no order 
for the solr. to disclose C.’s address.—CLARK v. 
CoMPTON (1864), 4 New Rep. 15. 

1088. Production of documents belonging to 
client.)——A. solr. to a third person, is bound to 
produce his client’s lease, executed by deft., 
provided the production will not operate to the 

rejudice of his client.—CoPELAND v. GUBBINS’ 
ine curanks (1815), 1 Stark. 95; 171 HE. R. 412. 

——— Admissibility of secondary evidence.|—See 
EvipENcr, Vol. XXII., pp. 219, 239, Nos. 1915- 
1923, 2149-2155. 

1089. .|—Paris v. Levy (1860), 2 F. & F. 
71, N. P.3 subsequent proceedings, 9 C. B. N.S. 342. 
anole mente: Campbell v. Spottiswoode (1863), 3 





Claim of legal professional privilege.]— 
See Discovery, Vol. XVII1I., pp. 123-132, 160, 
Nos. 731-830, 1113-1115. 

Liability for negligence.|—Sec Sub-sect. 2, E., 
ante. 

1090. Duty to give personal attention.|—It is 

the duty of an attorney to communicate personally 

with his clients, & give his attentions to their con- 
cerns, so that they may reap the benefit of his 
advice & Judgment. 

Where an attorney had an office at a distance 
from his own residence, at which he carried on 
business by a clerk, to whom he allowed one-third 
of the profits:—Held: that the former could 
not recover the amount of a bill of costs, delivered 
by him to deft. for business done by his clerk, in 
carrying on a suit, as deft. had never seen or com- 
municated with pltf. on the subject.—HOPKINSON 
v. SMITH (1822), 1 Bing. 13; 7 Moore, C. P. 237; 
130 K. R. 6. 

Annotations :~-Refd. Gill v. Lougher (1830), 1 Cr. & J. 170 ; 
Noel v, Hart (1837), 8 C. & P. 230. Mentd. Armstrong v. 
Lewis (1834), 2 Cr. & M. 274. 

1091. Duty to act in sole interest of client.}— 
The ct. discountenances the practice of one soltr., 
cither in person or by agent, acting for more than 
one party to a suit.—CHARD v. CHARD (1852), 19 
L. IT. O. 8S. 178, L. C. 

1092. — — Retainer to raise money on mortgage 
—Disclosure to lender of defects in client’s title.|— 
Deft., an attorney, being employed to raise money 
on mtge. for pltf., disclosed to the proposed lender 
certain defects in pltf.’s title, per quod pltf. was 
subjected to divers actions at the suit of the 
proposed lender, was delayed in obtaining the 
money he wanted, & compelled to give a higher 
rate of interest :—Held: this was a breach of 
duty for which an action lay against deft., notwith- 
standing he had been the attorney of the proposed 
lender before his retainer by pltf.—TayYLor v. 
BLACKLOW (1836), 3 Bing. N.C. 235 ; 2 Hodg. 224 ; 
3 Scott, 614; 6L. J.C. P.14; 182 E.R. 401. 
Annotations :—Folld. Doe d. Peter v. Watkins (1837), 3 Bing. 

N.C 421. Apld. Barber v. Stone (1881), 50 L. J. Q. B. 

297. Refd. Tournier v. National Provincial & Union Bank 

of England, [1924]. 1 K. B. 461. 

1093. —— .|\—An attorney who, being 
resorted to by a borrower to raise money for him, 








b. Duty to act in sole interest of 
clhent—Impropriety of acting for lender 
d& borrower.}—l1t is improper for a 
solr. to act at the same time for the 
‘ lender & borrower.—ALLEN v. D'ARCY 

(1853), 22 L. y. 0. 8. 147.— IR. 


o.-———_ Partnership — Acti only 
in interest of one partner. LOW. ere al 
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peruses on the part of the proposed lender tho 
abstracts of the borrower, is not allowed to give 
evidence concerning them against the borrower.— 
Dog d. PETER v. WATKINS (1837), 3 ae N. C. 
421; 4 Scott, 155; 6 L. J.0. P. 107; 1 Jur. 41; 
182 BE. BR. 472; sub nom. DoE d. THOMAS v. 
WATKINS, 3 Hodg. 25. 


L :—Distd. Perry v. Smith (1842), 9 M. & W. 681. 
seater Bae a d. Egremont v. Langdon eae, 13 Jur. 96. 


1094. Partner acting in other capacity.]— 
Solrs. for pltf. in an administration action impliedly 
undertake to protect their client’s interests, &, 
if they act to his detriment, cannot justify their 
conduct by alleging that such acts were donc by 
an individual member of the firm acting within 
his powers in another capacity.—Ke Birt, Birr v. 
Burr (1883), 22 Ch. D. 604; 52 L. J. Ch. 397; 48 
L. T. 87; 31 W. T. 334. 

1095. Duty to make full disclosure of facts— 
Before taking security to defeat client’s interests.]— 
In 1889 certain beneficiaries under a will deposited 
with a bank the title deeds of an estate in York- 
shire to secure an overdraft by the trustees in 
order that the trustees might be guarantced against 
loss in carrying on testator’s business. This was 
done with the knowledge & approval of J., a solr., 
who represented one of the trustees in the matter. 
The charge was never registered. J. subsequently 
took a mtge. of the same property & registered it, 
& he claimed priority over the bank. The bank, 
being satisfied with the personal security of the 
trustees, did not contest the claim :—Held: J. 
was guilty of actual fraud in taking advantage of 
a defect in the bank’s security to defeat the 
interests of his client.—DBATTISON v. HOBSON, 
(1896) 2 Ch. 403; 65 1, J. Ch. 695 ; 74 L. T. 689; 
sub nom. Re Hopson, BAWLISON vv. HOBson, 44 
W.R. 615. 

Annotation : -Refd. Manks v. Whitcley, [1912] 1 Ch. 735. 

1096. Transactions with company in which 
solicitor interested.|—-A married woman living 
with her husband, at her husband’s request, & 
with the knowledge of her husband’s solr., who was 
also the solr. of applt. bank, in a long series of 
transactions surrendered to the bank her whole 
fortune as guarantee for a co. of which the solr. 
was a director & shareholder, but was himself 
unwilling to guarantee the liabilities :—Held: 
the transactions must be set aside ; the solr. ought 
to have plainly informed the lady of the whole 
situation & the risks which she was incurring & 
ought to have insisted on her taking independent 
advice.—BANK OF MONTREAL v. STUART, [1911] 
A. ©. 120; 801. J. P. C. 75; 103 L. T. 641; 
277. L. R. 117, P.. 

Annotations :—Distd. Westen v. Fairbridge’s Exors., [1923} 

aoe B. 667. Refd. Nocton v. Ashburton, [1914] A. C. 


1097. Duty to employ one set of counsel—When 
acting for parties with same interests./—A solr. 
who acts for two parties in the same interest 
should employ one set of counsel for both, although 
he act directly for one, & as agent for the solrs. of 
the other.—WaLvTErs v. WERB (1869), L. R. 9 Eq. 
83 ; 39 L. J. Ch. 414; 21 L. T. 657; 18 W. R. 
$6; affd. on other grounds (1870), 5 Ch. App. 
531, L.C. & L. J. 

Annotations :—Mentd. Chetham v. Hoare (1870), L. R. 9 Eq. 


571; fe Lidiard > mae ! 
(1869), 46. Dust, Te ee eee wOrpracy 


1098. Duty to recommend independent advice— 
Transactions with company in which solicitor is 








attorney, while acting as legal adviser 
to a partnership, entered into a secret 
contract with one member to protect 
him against, & to watoh in his interest 
the acts of, the other member in con- 


J.—VOL. XLII. 


Held: such a 


nection with partnership business :— 


[1905] T. 3. 43.—S. AF. 
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interested.]|—-BANK OF MONTREAL v. STUART, No. 
1096, ante. 

— Family arrangements.]~—— See Famity AR- 
ibe ta Vol. XXIV., pp. 959-0960, Nos. 


Sus-sEctT. 4.—-LIABILITY FOR ACTS OF AGENTS. 

1099. Legal agent.] — Attorney, who gives 
another leave to practise in his name, is answer- 
able for what is so done.—ANON. (1702), 12 Mod. 
Rep. 666; 88 E. R. 1589. 

1100. Process server.|—The attorney re- 
tained to prosecute an action, & not the person 
employed as process server, is liable to be sued by 
the client for damage caused through neglect in 
omitting fo make the indorsement of service.— 
CURLEWIS v. BRoap (1862), 1 H. & C. 322; 31 
L. J. Ex. 473; 10 W. R. 797; 158 EB. R. 908. 

1101. ——— London agent.J—A recciver was 
appointed by the ct., upon the representation of 
pitf.’s solr. that the receiver had entered into the 
usual recognisances, which he had not in fact done. 
A loss occurred, in consequence of the receiver's 
hability being only in the nature of a simple con- 
tract debt. The solr. was, at the instance of a 
deft., made personally liable for the loss occasioned 
by his beglect :—Held: also the country solr. was 
liable, though the representations were made by 
his London agents.—Re WARD (1862), 31 Beav. 1; 
54 KW. R. 10387. 

Annotations -—~Consd. Re Dangar’s Trusts (1889), 41 Ch. D. 

178. Apld. Re Coolgardie Goldfields, Re Cannon & 


Morten, [1900] 1 Ch. 475. Refd. Marsh v. Joseph, (1897) 
1 Ch. 2138. 


See, further, Part XTIT., post. 

















1102. Clerk.]—HAackNEY v. KNIGHT (1891), 
7 TLL. RR. 254. 
1103. .| -A widow who owned two 


cottages & a sum of money secured on a mtge., 
being dissatisfied with the income derived there- 
from, consulted a firm of solrs. & saw their manag- 
ing clerk, who conducted the conveyancing busi- 
ness of the firm without supervision. Acting as 
the representative of the firm he induced her to 
give him instructions to sell the cottages & to call 
in the mtge. money, & for that purpose to give him 
her deeds, for which he gave a receipt in the firm’s 
name; «& also to sign two documents, which were 
neither read over nor explained to her, & which 
she believed she had to sign in order to effect the 
sale of the cottages. These documents were in 

fact a conveyance to him of the cottages & a 

transfer to him of the mtge. He then dishonestly 

disposed of the property for his own benefit :— 

Held: the firm were responsible for the fraud 

committed by their representative in the course 

of his employment.—-LLOYD v. GRACE, SMITH & 

Co., [1912] A. C. 716; 81 L. J. K. B. 1140; 107 

L. T. 531; 28 T. L. R. 547; 56 Sol. Jo. 723, H. L. ; 

revag., [1911] 2 K. B. 489, C. A. 

Annotations :-—Distd. Radley v. L. C. C. (1913), 109 L. T. 
162. Apld. Armstrong v. Jackson, (1917) 2 K. B. 822. 
Distd. Kand v. Craig, {1919] 1 Ch. 1. Consd. Kreditbank 
Cassel G.m.b.H. ». Schenkers, (1927) 1 K. B. 826. Refd. 
Smith v. Martin & Kingston-upon-Hull Corpn., [1911] 
2K. B. 775; Mair v. Rio Grande Rubber KNetates, (1913) 
A. C. 853; Janvier v. Sweency (1919), 35 T. L. Rh. 226 ; 
Pratt v. British Medical Assocn., [1919] 1 K. B. 244; 
Mintz v. Silverton (1920), 36 T. L. KR. 399; Perey v. 
Glasgow Corpn., [1922] 2 A. C. 299; Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1924] 1 K. B. 775; 
Britt v. Galmoye & Nevill (1928), 44 J. L. R. 2943 Lloyds 
Bank v. Chartered Bank of India, Australia & China 


(1928), 97 L. J. K. B. 609; Reckitt v. Barnett, Pembroke 
& Slater, {1928} 2 K. B. 244. 


PART IV. SECT. 4, SUB-SECT. 4. 


contract was contra 
bonos mores, & could not be sustained 11021. Legal agent—Clerk.] — Frr- 
by the -ot.—HUTTON “. STEINWEISS, erece Savoy (1883), 23 N. B. RR. 
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Sect. 4.—Obligations of solicitor towards client: Sub- 
gects. 4,5 & 6. Sects. 5 & 6.) 


1104. -J—TERRILL v. 
THomas (1915), 32 T. L. R. 48. 

1105. Admissions on taxation of costs.] 
—Where an attorney’s clerk admitted, on the 
taxation of costs before the master, that the suit 
in which the costs were taxed was conducted by 
his employer from motives of charity, on behalf 
of pltf. :—Held: the clerk was such an agent as to 
bind his master by such admission._-ASHBOURNE 
v. PRICE (1823), Dow. & Ry. N. P. 48, N. P. 

1106. Non-legal agent—Bank—Money of client 
paid into private account—Failure of bank.]— 
jt an attorncy has the money of a client in his 
hands, & pays such moncy to the credit of his own 
private account at his banker’s, & that banker 
fail, he will be liable for the amount to the client, 
although he does so bond fide, & have a large sum 
of money of his own at that banker’s. His proper 
mode would be to open a new account with a 
banker, & to pay it in, in his own name, but ‘ to 
the credit of A. B.’s estate.’’—-ROBINSON v. WARD 
(1825), 2 C. & P. 59; Ry. & M. 274; 172 E.R. 
27, N. P. 

1107. Surveyor of property—-Opinion sub- 
mitted to client.)—Although relief may be given 
at the suit of a client against his solr. for loss 
sustained by gross negligence, yet where the loss 
was in respect of a matter of conduct as to which 
the advice of the solr. was founded on the opinions 
of competent surveyors as to the value of the 
property, & those opinions submitted to the judg- 
ment of the client, the ct. dismissed the bill. — 
CHAPMAN v. CHAPMAN (1870), L. R. 9 Eq. 276 ; 22 
Ll. T. 145; 18 W. R. 533. 

Annotations :-—Consd. British Mutual Investment Co. v. 
Cobbold (1875), L. R. 19 Eq. 627. Refd. Whiteman v. 
Hawkins ((878),4 C0. P. 1) 18. 

1108. Stockbroker --Solicitor’s knowledge 
of want of reliability.)~--CARRUTHERS 1, HonGson 
(1896), 100 L. T. Jo. 395. 

London agents.}|—See Part XITJ., post. 


Parker & 

















SuB-siecr. 5.—SECRET PROFITS AND COMMISSION. 


1109. Acceptance of secret commission——Pro- 
hibition against.)—It is an cstablished rule that a 
solr. shall not, in any way whatever, in respect of 
any transactions in the relation between hun & his 
client, make gain to himself, at the expense of his 
client, beyond the amount of his just & fair pro- 
fessional remuneration. 

T., a solr., had a private arrangement with R., 
by which he was to receive from R. a share in 
certain property then belonging to R., & to share 
the profit to be obtained from the sale of that 
property. In his character of solr., T. acted for 
clients, a banking co., in the purchase of the larger 
portion of that property, never communicating 
to his clients the fact of his having an interest in 
it :—Held: T. was to be treated as a trustee for 
his clients in respect of his share of so much of the 
property as they had actually purchased; but a 
part of the decree, which had declared him to hold 
the unsold property also in trust for his clients, 
was varied; &, instead thereof, the value of T.’s 
half of that property was directed to be taken into 
account in ascertaining which was due from him 
to his clients. 


61.—CAN. 
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1115 i. Liability to refund secret com- i 
mission.}—AMPHLETT v. BLAYLOCK 
(1910), 13 W. L. R. 515; 3 Alta. L. 





-}+—~When a law agent 
employs an auctioneer or other person 
to do work on behalf of a client he is 
bound to credit the client with any 


SOLICITORS 


T., having made a large profit on the salo, was 
ordered to pay back the amount of this profit with 
the full amount of interest given in cases of a 
breach of trust, namely, 5 per cent.—-TYRRELL v. 
BANK OF LONDON (1862), 10 H. L. Cas. 26; 31 
L. J. Ch. 369; 6L. T. 13; 8 Jur. N. S. 849; 10 
W. R. 359; 11 BE. R. 934, H. L.; affg. 8. C. aub 
nom. BANK OF LONDON v. TYRRELL (1859), 27 
Beav. 273. 
Annotations :—~Distd. Masons’ Hall Tavern Co. v. Nokes 

(1870), 22 L. 1. 503. _ Consd. /2e Cape Breton Co. (1885), 

9 Ch. D. 795. Refd. Ze Masons’ Hall ‘avern Co., 

Orgill’s Case (1869), 21 L. T. 221; Imperial Mercantile 

Credit Assocn. v. Coleman (1870), 6 Ch. App. 562, n.; 

Kimber v. Barber (1872), 8 Ch. App. 56; Lindsay Petro- 

leum Co. », Hurd (1874), L. R. 5 P. C, 221; Albion Steel 

& Wiro Co. v. Martin (1875), 24 W. R. 134; Re Western 

of Canada Of], Lands & Works Co., Carling’s Case (1875), 

L. R. 20 Ka. 580: New Sombrero Phosphate Co, v. 

Erlanger (1877), 5 Ch. D. 73; Re Haslam & Hier-Kvans 

(1902), 46 Sot Jo. 233; Omnium Electric Palaces v. 

Baines, [1914] 1 Ch. 332. 

1110. Misconduct.}|—-Re A SOLIctror, Lx p. 
Law Society (1909), 26 T. L. R. 22. 

1111. -——- Commission on life insurance.|— 
Corr v. LyNcH & LAW Liri ASSURANCE Co. (1882), 
26 Sol. Jo. 348. 


Sn : -Apld. Jordy v. Vanderpump (1920), 64 Sol. 
o. 324. 





1112. — — -—--.|—-lte Berwick (lLorpD), BER- 
wick (LORD) v. LANE, No. 1117, post. 
1113. —— Onus of proof as to knowledge 





& consent of client.;—The onus is on a solr. to 
show by some evidence in writing that his client 
knew of & consented to his receiving & retaining 
for his own use commissions paid by an insurance 
co. to him in respect of annual premiums payable 
on a policy taken out on the hfe of his client.— 
JORDY v. VANDERPUMP (1920), 64 Sol. Jo. 324. 

1114. Commission on fire insurance.!—Work- 
MAN & ARMY & NAVY AUXILIARY CO-OPERATIVE 
Supply, Lrp. ». LONDON & LANCASHIRE FIRE 
INSURANCE Co., No. 1119, post. 

1115. Liability to refund secret commission.]-— 
TYRRELL v. BANK OF LONDON, No. 1109, ante. 
. ———.]|—BURRELL v. Mossop (1888), 4 
. 270, CL A. 
-|—Under the will of B., deceased, 
persons entitled to possession of the B. estates 
might sell the heirlooms, but were to replace them 
out of the procecds of sale by articles of a similar 
character. F. was co-trustee with C., the tenant 
for hfe of the 3. estates, & C. with the consent of 
F. sold the heirlooms, & received the purchase- 
money, but did not purchase other articles in their 
place. The purchaser paid F. £200 in connection 
with the sale. Before F., who was a solr., was 
appointed a trustee he received £200 from an 
msurance co. aS Commission on policies effected 
through him on C.’s life as security for trust money 
lent to C. On the death of C. the B. estates passed 
to A., who commenced an action for the adminis- 
tration of the estate of C., & an order was mado 
directing I. to pay pltf. the £200 received in con- 
nection with the sale of the heirlooms, & also the 
£200 received from the insurance co. F. failed 
to comply with that order, & A. applied for leave 
to issue a writ of attachment against him :-—Held ;: 
the payment of the £200 reccived as commission 
from the insurance co. ought not to be enforced 
by attachment as the matter was not within the 
exccption in Debtors Act, 1869 (c. 62), 8. 4, but 
attachment ought to issue in respect of the £200 
paid by the purchaser of the heirlooms. — Re 





discount or donation he may recoive 
from tho person s0 employed.— 
RONALDSON v. DRUMMOND & Ren 
(1881), 8 It. (Ct. of Sess.) 956; 18 
Sc. L. 1M. 690.—SCOT. 


Part [V.—Soutcrtor anp CLIENT. 


Berwick (Lorp), Berwick (LORD) v. LANE 


(1900), 81 L. T. 797, C. A. 
Annotation -—Apld. Jordy v. Vanderpump (1920), 64 Sol. 








Jo, 324. 

1118. J]—Re Hastam & HiER-Evans, No. 
672, ante. 

1119. .j—If one employed an insurance 


broker it might be fairly inferred that he was to 
have the commission. n the other hand, if one 
employed a solr. it was not his business, & the solr. 
was accountable to his client (KEKEWICH, J.).— 
WoRKMAN & Army & NAvy AUXILIARY UCo- 
OPERATIVE SUPPLY, LTD. v. LONDON & LANCASHIRE 
Fire INsuRANCE Co, (1903), 19 T. L. R. 3603; 47 
Sol. Jo. 405. 
annolaton :~Apld. Jordy v. Vanderpump (1920), 64 Sol. 
1120. Effect of disclosure to client.]—Jte ITas- 
LAM & Hier-Hvans, No. 672, ante. 


SuB-secr. 6.—LIABILITY FOR ACTS OF PARTNER. 
See Part XII., Sect. 4, post. 


Sect. 5.—SOLICITOR TO COMPANY 
See COMPANIES, Vol. IX., pp. 547-553, Nos. 
3613-3055, 


Sect. 6.—SOLICITOR ACTING AGAINST FORMER 
CLIENT. 

1121. Whether solicitor will be restrained— 
Grounds for exercise of jurisdiction.]-—The juris- 
diction of the ct. to restrain a solr. who has acted 
in one proceeding from acting in a subsequent 
proceeding for the party opposed to his former 
chent is not confined to the case where the solr. 
has discharged himsclf, but extends to the case 
where he has been discharged by the client. 
Semble: the true test to be applied in such cases 
1s to consider whether the second proceeding s0 
flows out of or is connected with tho first, as that 
the solr. must be presumed to be in possession of 
inforination bearing upon the matter in dispute.- — 
Litrim v. Krnaswoop Conumriuss Co. (1882), 20 
Ch, D. 7335 51 L. J. Ch. 498; 47 L. T. 3235 31 
W.R. 17%; on appeal, 20 Ch. D., p. TAL, CO. A. 


Annotation :—-Overd. Rakusen v. Ellis, ‘ . Clarke, 
tOLa t Gh. aa v lis, Munday & Clarke 








1122. —~-~.]--SAUNDERS v. GREENFIELD 
(1902), 47 Sol. Jo. 111. 
1123. ——.}—M. & CU. were the only part- 


ners in a firm of solrs. named TE. M. & C. & were in 
the habit of doing business separately & without 
any knowledge of each other’s clients. WN. con- 
sulted M. with reference to an action for wrongful 
dismissal which he desired to commence against a 
co. He then changed his solrs. & issued his writ, 
& the matter was referred to arbn., the procecdings 
in which were still in progress. ©. was away at the 
tine & knew nothing of the consultations between 
Rt. & M., & whilst the arbn. was going on, he was 
appointed under the naine of I. M. & C. to act as 
solr. for the co. in the arbn. R. applied for an 
injunction to restrain BE. M. & ©. from acting for 
the co. :—Held: thcere was no gencral rule that a 
solr, who had acted for some person either before 

PART IV. SECT. 6, 


d. Whether solicitor will be restrai 
~—An attorney who has acted ie 
party to a suit & has discharged him- 
sclf cannot afterwards act for the 
opposite party, & the ct. will restrain 








him from doing so 


I. L. &R. 6 Cale. 79.—IN 
6. 
(1821), Sau. & Se. 359, n.— IR. 
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or after the litigation began could in no case act 
for the opposite side ; the ct. must be satisfied 1n 
each case that mischief would result from his so 
acting; there could be no danger of any breach 
of confidence, if C. acted for the co.; & the in- 
junction must be refused.—RAKUSEN v. ELLIS, 
Munpay & CLARKE, [1912] 1 Ch. 831; 81 L. J. Ch. 
409; 106 L. T. 556; 28 T. L. R. 326, C. A. 

1124, Former partner acting against former 
client.)—A solr. for one of the parties in a suit can- 
not become the solr. for the opposite party, though 
he is separated from the partnership which jointly 
were so employed on the other side, & the remain- 
ing partner still continues so employed, & the deed 
of dissolution stipulated that he should not act 
as solr, for that party.—CHOLMONDELEY (Haru) & 
DAMER v. CLINTON (LORD) (1815), Coop. G. 80; 
19 Ves, 261; 35 EB. R. 484, LC. 


Annotations :—Expld, GBricheno v. ebony (1821), Jac. 300. 
Consd. Beer v. Ward (1821), Jac. 77; Johnson v. Marriott 
(1834), 2 Cr. & M. 183; Griffiths v. Griffiths (1843), 2 





Hare, 587; Pearse v. Pearse (1846), 1 De G. & Sm. 12; 
Parratt v. Parratt (1848), 2 De G & Sm. 258. Distd, 
Hutchinson v. Newark (180), 3 De G. & Sim. 727. Cond. 


die Holmes, Re Electric Power Co. (1877), 25 W. RR. 603 
Apld. Little v. Kingswood Collieries Co, (1882), 20 Ch. D. 
733. Expld. Rakusen v. Ellis, Munday & Clarke, {1912] 
1 Ch. 831. Refd. Turquand v. Knight (1836), 2M. & W. 
98; Manser vw. Dix (1855), 1 K. & J. 451; Horsley v. 
Cox (1869), L. R. 7 Eq. 464. Mentd. Dietrichsen rv. 
Cabburn (1846), 1 Coop. temp. Cott. 723; Campbell v. 
A.-G. (1867), 2 Ch. App. 571. 


1125. No proof that confidential informa- 
tion obtained.]——A solr. who has acted to a certain 
extent only for parties defts. in an amicable suit 
in Chancery will not be restrained from acting in a 
cause by bill filed by some of those defts. on behalf 
of themselves, agamst others of them, the solr. 
making affidavit that he is not confidentially 
possessed of any secrets which might be used to 
the presudice of such other defts. or has knowledge 
of any facts unknown to his clients. It appears 
to be necessary that a solr. in such a case should 
be shown to be possessed of knowledge of matters 
which might give him undue advantage, to found 
such a motion.—ROBINSON v. MULLETT (1817), 1 
Price, $53; 146 BF. 2. 488. 

1126. Information acquired as clerk 
in firm.J]—A clerk to a solr. commencing practice 
for himself, not to be restrained from acting as 
solr. for parties against whom his mastcr was em- 
ployed, upon general allegations of his having, 1n 
his former service, acquired information likely to 
be prejudicial to the clients of his master.— 
BrIcuENO v. THore (1821), Jac. 300; 37 H.R. 
864, L. OC. 

Annotations :-—Consd. Johnson v. Marriott (1833), 2 Cr. & M. 











183. Refd. Little v. Kingawood Collieries Co. (1882), 20 
Ch. D. 733; Rakusen v. Elis, Munday & Clarke, [1912] 
1 Ch. 831. 

1127. Though notice of action given.} 








—-Where an attorney who, having been employed 
for pltfs. in a cause, had gone on as far as the issuc 
& giving notice of trial, & had laid the facts of the 
case before counse] for his opinion, was afterwards 
discharged by his then clients, but not for mis- 
conduct, the ct. refused to restrain him from 
acting for dcft. in the cause, there being no affidavit 
by pltfs. or their solr. that the attorney had. 
while in their employment, obtained a confidential 
knowledge of particular facts, which it would be 
prejudicial to their case to communicate to the 
deft., or that the case which had been laid by him 
before counscl contained facts, the disclosure of 





on an application f. -.+ -HUTCHINS v. HUTOINS 

made for that purpose,-~RaM LALL (1825), 1 Hog. 315.—IR. 
AGARWALLAH v. Moonta BIBgE (1880), g. The solr. of a deceased 
D. client, who acted as such for that 
——,}—-Hornovsie v. HAMILTON  client’s extrix. & devisee, was, at their 
instance, restrained from acting as 
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Sect, 6.—Solicitor acting against former client. Part 
V. Sect. 1: Sub-sects. 1 & 2, A.) 


which by him to deft. would have a similar effect.— 
JOHNSON v. MARRIOTT (1833), 2 Cr. & M. 183; 2 
Dowl. 348; 4 Tyr. 78; 3L. J. Ex. 40. 


Annotation :-—Refd. Rakusen v. Ellis, Munday & Clarke, 
[1912] 1 Ch. 831. 


1128. Solicitor acting in former cause for 
both parties.]|—The ct. refused to restrain deft.’s 
attorneys from acting in the cause, on the ground 
that they had obtained a knowledge of pltf.’s case 
in the course of a Chancery suit, in which they had 
been acting in conjunction with pltf., & in which 
deft. had no interest; deft.’s attorneys deposing, 
that, in that suit, they acted also for deft.—Gnris- 
SELL v. PETO (1832), 9 Bing. 1; 2 Moo. & S. 2; 
IL. J.C. P. 139; 131 BE. R. 514. 

Amnlation :—Consd. Johnson v. Marriott (1833), 2 Cr. & M. 


1129. Communication of confidential in- 
formation.|—-A., a solr., had been employed by 
B. to negotiate & conclude an agreement on her 
behalf. Disputes then arose between them as to 
A.’s bills of costs, which B. procured to be taxed 
& reduced. <A suit was subsequently commenced 
by C. against B., the object of which was to set 
aside the agreement, & in which A. & D., who had 
lately become his partner, were solrs. for C. The 
ct. restrained A. & D. from acting as the solrs. of 
C. in the suit, & restrained A. from communicating 
to C. any information relating to the agreement 
that had come to his knowledge, confidentially, as 
the solr. of B.—Davirs v. CLouGH (1837), 8 Sim. 
202; 61. J. Ch. 113; 1 Jur. 5; 59 8, R. 105; 
affd., 8 Sim. p. 269, LL, C. 

Annotations :-—Consd. Parratt v. Parratt (1848), 2 De G. & 

ae 258; Re Holmes, Re Electric Power Co. (1877), 25 


. KR. 603. Refd. Little v. Kingswood & Parkburst 
Colliery Co. (1882), 47 L. T. 323. 


1130. -]/—Parties who obtain know- 
ledge of transactions in respect of which proceed- 
ings are afterwards had in this ct., from their 
situation of solrs., or as clerk to a solr., will be 
restrained from acting as the solr. of, & from 
communicating information or producing docu- 
ments to parties having adverse interests to those 
of their former clients.—DarRBY v. COTTEE, Je 
H. D. F. (1848), 12 L. T. O. 8S. 171. 

1131. .|—Injunction decreed to re- 
strain a solr. from communicating to a party who 
was suing a former client documents or matters of 
evidence which had come to the possession or 
knowledge of the solr. in respect of his employ- 
ment for such client, & to restrain the party suing 
from using in his action, or otherwise, any docu- 
ments or matters of evidence which he had so 
obtained.—LkEwis v. SmiTH (1849), 1 Mac. & G. 
417; 41 E.R. 1326, L. C. 

1132. Solicitor formerly acting for personal 
representative—-Acting for legatee.|—-A bill was 
filed by the residuary legatees under a will against 
the exors., of whom one was also beneficially 
interested as a legatee, & had undertaken the sole 
management of its affairs. The bill charged par- 
ticular acts of mismanagement, & the appropria- 























solr. for a creditor in whose name he 
had filled a bill to raise the amount of 
a judgment debt out of the estate of 
the deceased, though that creditor 
had becn a client of the solr. before he 
became concerned for the deceased ; 


& though the solr. contended that he k. Duty to 


had been discharged.—B1cas v. HEAD 
(1837), Sau. & Sc. 335.—IR. 


h. -)—~ BRapY vw. 
(1837), Sau. & Se. 365, n.—IR. 


SoLICITORS. 


tion by the managing exor. to his own purposes 
of part of the trust funds. The solr. for pltfs., 
having been for several years the friend & solr. of 
the managing exor., had become well acquainted 
with the circumstances of the trust ; he had been 
engaged in recovering money from a debtor to the 
estate, & had been consulted by the managing 
exor. when one of the residuary legatees, the present 
pltf., had applied for the executorship accounts, 
which had been delivered under the solr.’s advice. 
The solr.’s bill for the matters was made out against 
the managing exor., not as exor., but personally. 
The bill was taxed, & an action brought for the 
amount, which was paid, & the character of solr. 
& client thus ceased in 18417. A motion by the 
managing exor., the former client, for an injunction 
to restrain the solr. from acting as the solr. for 
pltfs. in the cause against him: was dismissed.— 
Parratr v. Parratr (1848), 2 De G. & Sm. 258; 
17 L. J. Ch. 346; 12 Jur. 740; 64 E.R. 116. 

Annotation :—Refd. Re Holmes, J?e Electric Power Co. 

(1877), 25 W. JN. 603. 

1133. —--- Acting for next of kin.]—Tho 
ct. refused to restrain, at the instance of an 
administratrix, a solr. who had acted on behalf of 
the administratrix in the affairs of her intestate’s 
estate, from acting as the solr. of some of the next 
of kin in a suit for the administration of the estate. 
—HUTCHINSON v. NEWARK (1850), 3 De G. & Sm. 
727; 64 E. R. 679. 

1134. Where all facts ascertainable by new 
client.}—Notwithstanding the rule that a solr. 
must not use information acquired in his pro- 
fessional capacity in any subsequent proceedings 
against his former clicnt, a solr., who has acted in 
the formation of a co. & been discharged, may act 
for a petitioner to wind up the same co., when all 
the facts upon which the petition is based might 
have been ascertained by any person in the 

osition of the petitioner— Re Homes, Pe 
eLECTRIC POWER Co., LTD. (1877), 25 W. R. 608. 
Annotation :—Refd. Little », Kingswood Collieries Co, (1882), 

20 Ch. D. 733. 

1135. Action for damages.]-—A. employed B. as 
his solr. in an action against C. The learned Judge 
on the trial reserved his judgment, intimating that 
there would be certainly a verdict for A. as 
regarded part of his claim, but as to the balance 
he would consider the matter. In the interval & 
before judgment actually given, D., a former client 
of B.’s, consulted him professionally whether he 
could safely leave in C.’s possession property 
bought by him of C., which was nearly all C.’s 
property, & on B.’s advice a bill of sale was 
exccuted by C. in D.’s favour. When judgment 
was given, C. filed a petition for liquidation of his 
affairs, & in consequence of the bill of sale A. only 
received a dividend under the liquidation proceed- 
ings on his judgment :—Held: there was a right 
of action on the ground of negligence if B. acted 
in ignorance of his duty; or on the ground of 
misconduct & breach of duty if he were aware of 
it.—-BARBER v. STONE (1881), 50 L. J. Q. B. 297, 








KALLABHAI 
R. 12 Bom, 


PALLONJI MERWANJI 7. 
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Part V.—Solicitor as Trustee, Receiver, or Executor. 


Sect. 1.—SOLICITOR AS TRUSTEE. 
Sus-sEcT. 1.—IN GENERAL. 


See JAMITATION oF Actions, Vol. XXXII., pp. 
505-508, Nos. 1656-1662, 1675-1677. 

1136. Entitled to protection in execution of 
duties.)—Solrs. acting as trustees are to be pro- 
tected as any other person acting in the execution 
of an onerous duty.—HAMOND v. WALKER (1857), 
3 Jur. N.S. 686. 

Solicitor as constructive trustee.]|—See Trusts 
& TRUSTEES. 

Appointment as trustee.]—See Trusts & Trus- 


TEES. 


SUB-SECT. 2.—REMUNERATION. 
A. What Costs Chargeable. 


1137. General rule—Profit costs not recoverable. | 
—A solr., who accepts a trust under a will or 
settlement, is not entitled to charge for work & 
labour done by him as a solr., in executing the 
trust.—NEWw v. JONES (1833), 1 Mac. & CG. 668, n. 3 
1H. & Tw. 632; 41 E.R. 1429. 

Annotations :—Folld. Moore v. Frowd (1837), 3 My. & Cr. 
45. Consd. Burge v. Brutton (1843), 7 Jur. 988. Distd. 
York vw. Brown (1844), 1 Coll. 260. Apld. Bainbrigge ». 
Blair (1815), 8 Beay. 588. Consd. Cradock v. Piper (1850), 
1 Mac. & G. 664. Folld. Broughton v. Broughton (1855), 
5 De G. M. & G. 160. 

1138. —— ——-.]—Where a solr. is appointed 
trustce, & acts professionally in the matters of the 
trust, he is not entitled to his usual costs as a solr., 
but merely to the costs out of pocket.—Moorer v. 
Frowpb (1837), 3 My. & Cr. 45; 6 L. J. Ch. 372 ; 
1 Jur. 653; 40 BL RR. 841, L. C. 

Annotations :-—Distd. Re Sherwood (1840), 3 Beav. 338. 
Apld. Fraser v. Paliner (1841), 4 Y. & CG. Ex. 515. Consd. 
Burgo v. Brutton (1843), 7 Jur. 988. Distd. York v. 
Brown (1844), 1 Coll. 260. Folld. Bainbrigge v. Blair 
(1845), 8 Boav. 588.  Expld. Cradock v. Piper (1850), 1 
Mac. & G. 664. Consd. Broughton vv. Broughton, Brough- 
tou 7. White (1854), 2 Sin. & G. 422. 


1139. -— --.]—Business relating to a trust 
estate was transacted by two solrs. in partnership, 
one of whom was a trustee of the estate :—Held: 
in passing his accounts, costs out of pocket could 
alone be allowed.—CoLiins v. CAREY (1839), 2 
Beav. 128; 48 E.R. 1128. 

Annotations :— Folld. Burge v. Brutton ; a J. Ch. 

368. Distd. York v, Brown Gib | Goll. 260. ec 


1140. -}—The trustee of the separate 
property of a married woman acted as her attorney 
in three several suits instituted in relation to the 
trust property. In the tirst of these suits he was 
not a party, in the others he was :—Held: in the 
first suit he was entitled to his costs as between 
solr. & client, but in the two others only to costs 
out of pocket. 

In the first suit the solr. was not acting in the 
character of trustce though he was Mrs. P.’s solr. 
(ALDERSON, B.).—FRASER v. PALMER (1841), 4 

















ae & Wives ery 160 E.R. 1111. 
nnota: :—Apld. Buinbrigge v. Blair (1845), 8 Beav. 
588; Cradock v. Piper (1880 . 1 Mac & Ga. boa" Refd. 


He Doody, Fishor v. Doody, Hibbert v. Lloyd (1892), 67 


PART V. SECT. 1, SUB-SECT, 1. 
m. Acting as pro-curator.)— DuN- 


ILOP’s TRUSTER 
Sess.) 210; 25 


—COLONIAL TRUST 
(1877), 24 Gr. 548.—CAN. 

1137 ili. ——- -——.]—-TaYLoR vv. 
MacratTu (1888), 10 O. R. 669.—CAN. 
——.)— Held: 


PART V. SECT. 1, SUB-SECT. 2.—A, 
1187 i. Gener 


sarmadthle Fo Place e 


1137 iv. 





1137 ij, ———- —-— .}—The rule thata 
trustee acting as a solr. of the trust 
is entitled to costs out of pocket 
merely, applies only when the costs 
aro payable out of the trust funds, 
not when payable by an adverse party. 








1141. .|—A. trustee acting as solr. in 
the trust matters is merely entitled to costs out 
of pocket. The rule is not inflexible, & compensa- 
tion may, in special cases, be made him, under the 
authority of the ct., by a fixed allowance, & not 
by allowing him to make the usual professional 
charges.— BAINBRIGGE v, BuLarR (1845), 8 Beav. 
588; 1 New Pract. Cas. 283; 5 L. T. O. S, 454; 
9 Jur. 765; 50 BH. R. 231; sub nom. BLAIR v. 
BAINBRIGGE, 14 L. J. Ch. 405. 


Annotations :-—Distd. Cradock v. Piper (1850), 19 L. J. Ch. 
107. Refd. Broughton v. Bronghton (1855), 6 De G. M. & 
G. 160, Ze Barber, Burgess v. Vinicome (1886), 34 Ch. D. 
77; dte Corsellis, Lawton v. Elwes (1886), 33 Ch. D. 160. 











1142. - .|]—STANES v. PaRKER, No. 
1163, post. 
1143. — -]~— Testator having given a 


legacy to a person, payable at a future day, when 
the day came the legatee was believed to be dead, 
but it was not known whether he had died in- 
testate or not. The legacy was invested, & a solr, 
not the exor. of testator, became the obligee of the 
bond to secure it. The solr. took all necessary 
steps to obtain the necessary information, & being 
unsuccessful he demanded a bond of indemnity 
before paying over the legacy; & then, saying his 
bill of costs amounted to a certain sum, but not 
delivering any bill of particulars, he deducted that 
sum from the legacy & handed over the balance to 
the next of kin of the deceased legatee, who had 
taken out administration to him :—Held: no 
particulars being stated, & the solr., who had con- 
stituted himself a trustee, having made professional 
charges for his trouble in making the inquiries, the 
bill was taxable notwithstanding payment or 
retainer of moneys in payment. 

A trustee cannot charge for professional trouble. 
—Re Founrkes & ParkrER (1847), 2 New Pract. 
Cas. 491; 10 L. T. O. S, 221. 

1144, ——- -|—(1) Where a solr., bemg a 
trustec, acts as a solr. for himself & his co-trustecs, 
or for himself & other parties, in a suit relating to 
trust property, & the costs are ordered to be taxed 
as between solr. & client, all the costs so incurred 
are to be allowed, except by so much as they may 
have been increased by the solr. trustee being 
himself a party; the rule of law, that a trusteo 
cannot be allowed to make a profit of his trust, 
only applying to a trustee acting for himself qua 
trustee. 

(2) Under an order to tax costs as between solr. 
& client, or to tax generally, the taxing master is 
at liberty to look to the circumstance of the solr. 
being a trustee, & to disallow his particular costs, 
other than costs out of pocket. 

By an order in the suit, costs had been ordered 
to be taxed as between solr. & client, which was 
done, & no objection taken that the master ought 
to have disallowed all but costs out of pocket, on 
the ground that the solr. was a trustee. By a 
subsequent order, the master was directed to tax 
the subsequent costs of all parties as between solr. 





withstanding Manitoba Trustee Act, 
R. 8. M. c. 146, 8. 40, the rule of English 
law that a sole trustee who is a solr. 
cannot charge against the trust estate 
profit costs for acting as solr. for the 
estate, still prevails to the extent that 
he {s not entitled as of right to have 
such costs taxed to him as a solr 
TURRIFF v. McDONALD (1901), 13 Man. 
L. R. 577.—CAN. 


11387 v. — 


Co. v. CAMERON 


not- FINDLAY’s 
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Sect. 1.—Solicitor as trustee: Sub-sect. 2, A., B. & 
C. (a).] 

& client, & to add them to the previous amounts :— 

Held: the taxing master was not bound to follow 

the same course of taxation that had been adopted 

on the previous occasion, but might look to the 
circumstance of the solr. being a trustee. — 

CRADOCK v. PipER (1850), 1 Mac. & G. 664; 1 

H. & Tw. 617; 19 L. J. Ch. 107; 15 1. T. O.S. 

61; 14 Jur. 97; 41 EB. R. 1422, L. C.3; affg. S. C. 

sub nom. CRADOCK v. PIPER, PARKINSON v. PIPER 

(1849), 17 Sim. 41. 

Annotations :—As to (1) Distd. Lincoln v. Windsor (1851), 9 
Hare, 158; Broughton v. Broughton (1855), 5 De G. M. 
& G. 160. Dbtd. Manson v. Baillie (1855), 26 L. T. O. 8. 
24. Apld. Re Barber, Burgess v. Vinicomoe (1886), 34 
Ch. D. 77. d. Re ‘Coraellis, Lawton v. Elwes (1887), 
34 Ch. I). 675. Dbtd. & Distd. Re Doody, Fisher v. 
Doody, Hibbert v. Lioyd, [1893] 1 Ch. 129. Refd. Vipont 
*, Butler, {1893] W. N. 64; Je White, Penne]] v. Franklin 


(1898), 78 L. T. 770. As to (2) Apld. Stone v. Lickorish, 
{1891} 2 Ch. 363, 


1145. J—In a suit by a trustee 
against his co-trustee, a solr., & the parties bene- 
ficially interested under a will, some of them being 
infants, the costs of all parties had been ordered to 
be taxed & paid. It appeared that deft. trustee, 
the solr., had conducted his defence by his partner. 
The taxing master allowed the solr. trustee costs 
out of pocket only :—Held: the rule which had 
allowed to solr. trustee costs out of pocket only 
being well established, the ct. would not, with 
reference to the question of costs, inquire whether 
the conduct of the suit by the partner of the solr. 
trustee was beneficial for all parties, though no 
party objected to such inquiry, but all costs 

eyond those out of pocket must be disallowed.— 

LYON v. BAKER (1852), 5 De G. & Sm. 622; 64 

i. R. 1271. 

1146. |—An extrix. & trustee under 
a will employed her co-trustee who was a solr. 
to transact the necessary legal business of the 
trust :— Held: the solr. was only entitled to costs 
out of pocket.— BROUGHTON v. BROUGHTON (1855), 
56 De G.M. & G. 160; 25 L. J. Ch. 250; 1 Jur. 
N.S. 965; 43 BE. 1. 8313 sub nom. BROUGHTON v. 
WHITE, BROUGHTON v. BROUGHTON, 26 L. T. O.S. 
54; 3 W. BR. 602, L. C. 

Annolations -—Apld. Nicholson v. Tutin (1857), 3 Jur. N.S. 
235; Pollard v. Doyle (1860), 3 L. T. 432. Consd. Re 
Barber, Burgess v. Vinicome (1886), 31 Ch. D. 77, de 
Corsellis, Lawton vr. Elwes (1887), 34 Ch. D.675; fe Doody, 
Fisher v. Doody, Hibbert » Llovd, (1893); 1 Ch. 129. Folld. 
Fte Andrew, Mellor », Smith (1895), 39 Sol. Jo. 363. Refd. 
Crosskill v. Bower, Bower v. Turner (1863), 32 Leavy. 86; 
Field v. Hophins (1890), 44 Ch. D. 624; Bath v. Standard 
Land Co., [1911] 1 Ch. 618. 

1147. -|—The rule that a solr. trustee 
acting in the trust shall not be allowed profit 
costs is not restricted to cases of express trust ; 
but applies to the case of an exor. or trustee, 
though there be no express trust.—POLLARD v. 
DoyYLE, KEARNS v. DOYLE (1860), 1 Drew. & Sm. 
319; 3L. T. 482; 6 Jur. N. 8.1139; 9 W. KR. 28; 
62 E.R. 401. 

1148. -J—(1) E., a partner in a firm of 
country solrs., was one of two trustees of a will 
which contained no power to charge for profes- 
sional services. E. & his co-trustee were resps. to 
an application fur maintenance by a next friend on 
behalf of an infant under the summary procedure 


























TRUSTEKS v. M‘'COMIE (1852), 14 Dunl. 
(Ct. of Sess.) 621; 24 Sc. Jur. 311; 1 
Stuart, 583.—SCOT. 

1137 vi. -])— FRGAN »v. 
THOMSON (1855), 17 Dun). (Ct. of 
Sess.) 1146; 27 Sc. Jur. 599.—SCOT. 

11387 vii. -+—Gray (Lorp) 
©. DUNDas & WILSON (1856), 19 Dunl. 
feo Sess.) 1; 28 Se. Jur. 522.~— 


1137 viii. 


——— 





1187 ix. 








———e 


1353; 
1187 x. 





TRUSTEES v. Hitt (1856), 
con, Sess.) 187; 29 Sc. Jur. 86.—- 


—,]— 
LARS (1859), 21 Dunl. (Ct. of Sess.) 
31 Sc. Jur. 740.—SCOT. 
——.]-—-AFRICAN Mv- 
TUAL TRUST & ASSURANCE CO., LTD. 
v. RAUBENHEIMER’S ‘TRUSTEES, [1912] 


SOLICITORS. 


of the ct. & E.’s firm, through their London agents, 
acted as solrs. for E. & his co-trustee & made 
profit costs :—Held: E.’s firm were entitled to 
receive those profit costs as coming within the 
exception laid down in Cradock v. Piper, No. 1144, 
ante. 

(2) After the death of H.’s co-trustee, E. was 
made deft. to an administration action in which a 
receiver was appointed, & K.’s firm, through their 
London agents, acted for the receiver & made 

rofit costs :—Held : these profit costs could not 

e retained by the firm; on the principle that a 
trustee must not place himself in a position in 
which his interest conflicts with his duty. 

(3) E. & his firm made profit costs by preparing 
leases & agreements for leases of portions of the 
trust estate, which costs were paid by the lessees : 
—Held: although the costs were paid by the 
lessees, the solrs. were employed on behalf of the 
trust: estate, & E. & his firm must account to the 
estate for the costs. 

(4) E. & his co-trustee appointed E.’s partner 
steward of a manor which formed part of the trust 
estate, & fees for manorial business were paid 
to the steward by the tenants & brought into the 
partnership accounts :—Held: the fees, not being 
received by the steward in his character of solr., 
were not liable to be accounted for to the trust 
estate.—Re CorRsELLIS, LAWTON v. ELWES (1887), 
34 Ch. D. 675; 56 L. J. Ch. 291; 56 L. T. 411; 
51 J. P.597; 385 W. R. 309; 3 T. GL. R. 355, C. A. 
Annotation :—As to (1) Consd. Ke Doody, Fisher v. Doody, 

Hibbert v. Lloyd, [1893] 1 Ch. 129. 

1149. Solicitor not acting in capacity of trustee.] 
—FRASER v. PALMER, No. 1140, avite. 

1150. Solicitor trustee sued as defendant.]— 
The costs of a deft. trustee notwithstanding he 
was a solr. ordered to be tuxed as between solr. & 
client.—YorK »v. Brown (1844), 1 Coll. 260; 3 
L. T. O. S. 240; 8 Jur. 567; 03 E. BR. 410. 

Aa onuan :—Refd. Cradock v. Piper (1850), 1 Mac. & G. 


1151. Employment of partner as_ solicitor— 
Partner alone entitled to profits.|—'lhe rule that 
a trustee shall make no profit of his trust docs not 
extend to his partner. Therefore, where a trustee, 
being a solr., employed his partner professionally 
in the matter of the trust, upon the terms of such 
partner being alone entitled to the profits, the ct. 
allowed the professional charges.—CLACK — v. 
CARLON (1861), 30 L. J. Ch. 639 ; 7 Jur. N.S. 441 ; 
9 W. Kk. 568; sub nom. CLARK v. CARLON, 4 L. T. 
361. 

Annotation :-—-Consd. Re Doody, Fisher v. Doody, Hibbert v. 

Lloyd, [1893] 1 Ch. 129. 

1152, Costs of defending trust deed.} — A 
trustee, acting as solr. for himself, is entitled to 
costs generally against persons attempting unsuc- 
cessfully to impeach the trust deed.—PINCE v. 
BEATTIE (1863), as reported in 2 New Rep. 546; 
9L. T.315; 9 Jur. N.S. 1119; 11 W. R. 979. 

1153. Solicitor trustee acting for mortgagor— 
Costs paid by mortgagor.|—A trustee, who was a 
solr., sold out stock forming part of the trust 
estate & invested it on a mtge. He acted in the 
transaction as solr. for mtgor. as well as for the 
trust estate, but mude no charge against the trust 


C. P. D. 439.—S. AF. 


n. Sum paid as commission.)}— 
In an action by a creditor against 
trustees of a deceased debtor, the 
accounts given in by the trustees were 
objected to, in respect that credit 
was therein taken for a sum paid as 
commission to two of their number, 
who had acted as law agents & factors 
for the trust. The ct. disallowed the 


-. }—WELLWOOD’s 
19 Dunl, 
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estate for his services, being paid for them by the 
mtgor. He also derived some profit as a solr, in 
consequence of the employment of part of the 
mtged. estate for building purposes :—Held: plté. 
could not charge him with the profit thus made, as 
having been made by the employment of the trust 
estate in his business. WHITNEY v. SMITH (1869), 
4 Ch. App. 513; 20 L. T. 468; 17 W. R. 579, 


L, J. Ch. 274. 

4154. Employment of agent by trustee solicitor.] 
—An exor. who acts as solr. in a cause in which he 
is a party in his representative character, though 
he is only allowed personally, as against the estate, 
such costs as he actually pays :—Held: entitled 
to be allowed, as against the estate, that proportion 
of the whole costs which his town agent in the 
cause was entitled to receive.—BURGE v. BRUTTON 
(1843), 2 Hare, 373 ; 12 L. J. Ch. 368; 7 Jur. 988 ; 
67 E. R. 1538. 


Annotations :-——Mentd. Walters v. Walters (1881), 44 L. T. 
7693 Re Rhoades, Hz p. Rhoados, [1899] 2 Q. B. 347. 


1155. Right of estate to share of profit.}— 
A., a solr., being one of three mtgees., arranged 
with another svulr., B., to “ act as his agent” in 
the matter of the mtge., on agency terms. B. 
accordingly acted, & sent in his bill prepared as 
between solr. & client, which was paid by the 
mtgees. B. allowed A. £100 as his share of the 
profits. After this, on the application of second 
incunibrances the bill was taxed :—Held: the 
taxing master was right in taxing it on the principle 
of solr. & agent, for the agreement between A. 
& B. was valid, though it enured to the benefit of 
the mtgees.; & the bill was properly taxable, at 
the instance of the second incuinbrancers, as be- 
tween them & B.—Re TAYLOR (1854), 18 Beav. 
165; 231. J. Ch. 857; 23 L. T. O. 8. 72; 18 Jur. 
666: 2 W. RR. 2490: 52 MW. Wt. 65. 

Annotations :—Distd. Ite Vonaldson (1884), 27 Ch. D 544. 

Censd. #e Doody, Fisher v. Doody, Hibbert v. Liovyd, 


[1893] 1 Ch. 129. Refd. Stedman v. Collett (1851), 17 
Beav. 608. 


1156. Agreement to allow solicitor trustee agency 
terms.J—R’e ANDREW, MELLOR & SMITH (1895), 
30 Sol. Jo. 363. 


B. When Acting for Co-Trustecs. 


1157. Right to profit costs of action.}—Cravock 
v. Piper, No. 1144. ante. 

1158. Not of non-contentious business.]— 
The rule which allows a solr., being also a trustee & 
a party to a cause, to charge full costs where he 
acts in the suit for a body of trustees, of which he 
himself is one, does not apply to the case of a solr. 
being a trustee & acting as solr. for himself & his 
co-trustees in the administration of the trust 
estate out of ct.—LINCOLN v. WINDSOR (1851), 
9 IIare, 158; 20 L. J. Ch. 531; 18 L. T. O. S. 30; 
15 Jur. 765; 68 18. R. 456. 

Annotations :—-Consd. Broughton 
Do G. M. & G. 160, 
Elwes (1887), 34 Ch. D. 675. 
: 1159, -]|—A testatrix, after appointing 
V. & H., who was a solr. & also one of the attesting 











v. Broughton (1855), 5 
Id, Re Corsellis, Lawton v, 








Seen en eee Marine InN- 
. % BSOUTER’S TRUSTEES 
(1850), 12 Dunl. (Ct. of Seas.) 1010; 
22 Sc. Jur. 446.—SCOT, CAN, 


0 0. -~—~.]—A. B.’s CURATOR BONIS; 1157 il. 


. D.’s CURATOR 
902.--BCOT. Bonis, [1927] 8. C 





of the trustees & attendin 
thercof before the surroga 
Ite McNab, 19 C, I. T. Occ. N. 74.— 


-}——-Ono of several trus- 
toes who is a barrister & solr., & acts 
for himself & his co-trustces as solr. & 
counsel! in an action, may tax 
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witnesses to the will, exors. & trustees of her will, 
declared that H. should be entitled to charge & to 
receive payment for all professional business to be 
transacted by him under the will in the same 
manner as he might have done if he had not been 
an exor. V. proved the will, & a creditor’s action 
was instituted against her. V. employed the firm 
of solrs. in which H. was a partner as her solrs. in 
the action. If. afterwards proved the will, & was 
made a deft., to the action. When the action 
came on for further consideration, a question arose 
whether H. was entitled to his profit costs, & an 
order was made declaring that he was not entitled 
to claim payment of profit costs by virtue of the 
declaration in the will, he being one of the attesting 
witnesses thereto, such declaration to be without 
prejudice to any of his rights apart from the clause 
in the will. he taxing master disallowed H.’s 
profit costs of action, on the ground that he was a 
solr.-trustee, & as such not entitled to make a 
profit out of his trust. On a summons to review 
the taxation :—Held: Hk. was entitled to profit 
costs of action, but that he was not entitled to profit 
costs for business not done in the action, & the 
rule applied as well to costs ineurred before as 
after he proved the will.—Re BARRER, BuURGHSS v. 
VINICOME (1886), 34 Ch. D. 77; 567. J. Ch. 216; 
55 LT. 8823 35 W. RR. 826. 
Annotation :-~Refd. Re Corsellis, Lawton v. Kiwes (1887), 34 

Ch. D. 675. 

1160. If solicitor on record.|-—-VIPoNnr v. 
Burien, [1893] W. N. 64. 

1161. Costs of defending action to set aside trust 
deed.|—-Pixncr v. Beatriz, No. 1152, ante. 





C. Express Provision for Payment. 
(a) By Agreement. 


1162. Profits costs chargeable by agreement. |]— 
A solr., who is trustee, is not entitled to charge for 
his professional services, which must be assumed 
to have been rendered in his character of trustee ; 
but under a contract properly entered into, he 
may be entitled to his professional charges.-—I’e 
SuieRrwoon (1840), 3 Beav. 338; 10 L. J. Ch. 2; 
4 Jur. 982; 49 Kh. R. 1338. 

1163. ——— Release by cestul que trust—Necessity 
for independent advice.|—A trustee who was a 
solr., came to a final settlement of accounts with 
his cestues que trust, & thereupon a gencral release 
was executed. In the accounts, the trustee had 
taken credit for bills of costs for professional 
services, to which, under the genera] rule, he was 
not entitled. The cestuis que trust were assisted 
on the occasion by an independent solr., who 
perused the bills, & settled & attested the release : 
—Held: under the circumstances, the trustee was 
entitled to the benefit of the release. 

The safety of the public has been justly thought 
to require the rule now clearly established, that, 
although a trustee, being a solr., may appoint 
another solr. to execute the professional business 
relating to the trust, yet if he does it himself, he 
shall not be allowed to charge for his professional 


services (LORD LANGDALE, M.R.).—STANES vw. 

the audit THERS (1858), 20 Dunl. (Ct. of Sess.) 
judge.— 1141.—SCOT. 

1157 iv. AITKEN v. HUNTER 





(1871), 8 Macph. (Ct. of Sess.) 7563 43 
So. Jur. 413.—-SCOT. 


ainst 


saith boats 1, SUB-SEOT. 2.—B. 
. Right to profit costs of action. 
—A solr. trustee ucting on vehait Gt 
himself & his co-trustee is entitled to 
profit costs for preparing the accounts 


the opposite party his full costa, in- 
cluding instructions & counsel fees.— 
STRACHAN v. Rurran (1892), 15 P. TR. 
109.—CAN, 


1167 iii. ———.]—Goopsir v, CARRU- 


PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 


1162 J. Profit costs rhargeable by agree- 
meni.) —Where the terms of u corre- 
spondence between the beneficiaries 
under a trust & a trustee, who also 
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PARKER (1846), 9 Beav. 385; 10 Jur. 603; 50 
E. R. 892; sub nom. STAINES v. PARKER, 1 New 
Pract. Cas. 459; 8 L. T. O.S. 86. 
Annotation :—Distd. Todd v. Wilson (1846), 9 Beav, 486. 
1164, --—- -|—A trustee, who was 
also a solr., after delivery of his trust accounts, 
obtained a settlement thereof & release from his 
cestui que trust. Several] bills of costs, in respect 
of professional business transacted by the solr. 
touching the trust affairs, were comprised in the 
accounts. The cestui quc trust was not informed 
by the solr. that he was not obliged to pay the 
professional charges, nor was any other solr. 
consulted at the time of the settlement by the 
cestuit que trust:—Held: on a bill filed several 
years aiter the settlement of the accounts by tho 
cestui que trust against the trustee, containing 
charges of fraud, & seeking relief in respect of the 
bills of costs, & praying that the release exccuted 
by him to the trustee might be declared void, the 
cestui que trust, not having proved a case of fraud 
against the trustee, was not entitled to have the 
release declared void, & the bill must be dismissed 
against the trustee with costs, as to that part of 
the relief prayed ; but pltf. was entitled to relief 
in respect of the professional charges made by the 
trustee, & included in the accounts settled, & a 
reference to the master to tax the bills of costs, was 
accordingly directed by the ct.—Topp v. WILSON 
(1846), 9 Beav. 486; 1 New Pract. Cas. 489; 
16 L. J. Ch. 450; 10 Jur. 626; 50 EK. R. 431. 
1165. Re-opening settled account.]— 
S. & S., the trustees & exors. of a will, who were 
solrs. carrying on business in partnership & were 
authorised by the will to charge for professional 
business done by them for the estate wound up 
the estate & sent an account to the five residuary 
legatees with a letter saying that, if they would 
call at the office of the exors. on a day named, the 
exors. would give them any explanations they 
might require, & would hand them over cheques 
for their shares of the residue. The account was 
not a complicated one, & among the items was, 
‘paid Messrs. S. & co. costs relating to executor- 
ship & counsel’s fees & payments made by them, 
£116 17s. 2d.”’) The ultimate balance shown was 
£331 3s. 4d., the bulk of testator’s property having 
been disposed of by specific bequests. ‘The residu- 
ary lIegatees attended, signed at the foot of the 
account a memorandum, ‘‘ We have examined & 
approve of the foregoing accounts,” received 
cheques for their shares, & executed a release to 
the trustees & exors. The trustees & exors. never 
informed the residuary legatees that they were 
entitled to have a bill of costs delivered, & to have 
it taxed if they thought fit. Nine years afterwards 
three of the residuary legatcces brought an action 
to have it declared that the release was not binding 
on them, & to have a bill of costs delivered & taxed. 
On production of documents there were found in 
the costs ledger of the solrs. items which came to 
more than the amount charged for costs in their 
account, there was no evidence of excessive charge 
beyond a deposition by an experienced solr.’s 
clerk that in his opinion at least one-sixth would be 














acted as professional agent of the trust, 
showed that it was their understand- 314.— 
ing that ho was to receive professional 11 


remuneration for the work done by 

m as ent :—Held: such a case 
did not fall within the rule of law that 
a trustee is not entitled to make profit 
from his management of the estate, 
or of business or affairs connected with , 
it —OMMANEY v. SMITH (1854), 19 


Dunl. (Ct. of Sess.) 721; 26 Sc. Jur. 
SCOT. 


p. Power to charge for professional 


SOLICITORS. 


taxed off the amount of costs appearing in the 
ledger, & there was no proof of error in the rest of 
the account :—Held: although it was the duty of 
the solr. trustees to have informed the residuary 
legatees that they were entitled to have a bill of 
costs, & if they thought fit to have it taxed or 
moderated, the omission to do so was not by itself 
a sufficient ground for opening a settled account ; 
in order to do so it was necessary to show that 
injustice would be done by allowing the settled 
account to stand; that if excessive charges had 
been shown the account must have been opened ; 
but as no error had been shown the action had 
rightly been dismissed.—Re WEsB, LAMBERT v. 
Stiri, [1894] 1 Ch. 73; 63 L. J. Ch. 145; 70 L. T. 
318. C. A. 
Annotation :—Refd. Yourell v. Hibernian Bank, [1918] 
A. C, 372. 


1166. Appointment by co-trustees as acting 
trustee.]—M., asolr., & five others, were appointed & 
acted as exors. & trustecs under the will of C., whose 
assets consisted chiefly of lawsuits in which C. 
was personally interested. M. was also the 
principal legatee. The trustees, by Ictter of at- 
torney, appointed M. as acting trustee to manage 
the trust, & account to them for the funds after 
deducting his reasonable charges & costs. M. 
thereupon kept on all the lawsuits, conducting 
them at his own discretion, & resenting all inter- 
ference of his co-trustees, & refusing for seven 
years to give them any account of the trust funds. 
At length, after exhausting all those funds, he 
delivered his bill of costs showing a balance of 
£2,000 for which he claimed to hold them pcrson- 
ally liable :—Held: there being no express con- 
tract, any such inference from the circumstances, 
as that he was to be remunerated in the ordinary 
way by his co-trustees, was extravagant.—MAn- 
SON v. BAILLIE (1855), 2 Macq. 80; 26 L. T. U.S. 
24, 1f. L. 

Annotations :—Consd. Broughton v. White, Broughton tv. 
Broughton (1855), 26 L. T. O. 8S. 54; Re Barter, Burgess 
». Vinicome (1886), 34 Ch. D. 77. Refd. Ite Corsellis, 
Lawton v. Elwes (1886), 33 Ch. D. 160. 
Liability to income tax In respect of remunera- 

tion.]| —See INCOME Tax, Supp. III., No. 313a. 

1167. Work done at request of cestui que trust. |]— 
Qu.: whether a trustee, an attorncy, is entitled to 
charge his cestui que trust for business in connec- 
tion with the trust, done at the request of the 
cestui que trust & for his advantage, anything more 
than costs out. of pocket.—Ive OVERBURY & PEAKE 
(1859), 1 L. T. 103. 





(b) In Instrument appointing Solicitor 
Trustee. 


1168. Power to charge for costs already incurred 
-—Voluntary deed subsequently set aside.|—A deed 
made without any consideration was executed by 
a husband, by which property was conveyed by 
him to trustees, upon trusts for the benefit of 
his wife, on of the provisions being an annuity 
for her in case she & her husband should cease 
to cohabit together. The deed also contained a 
covenant by the husband to pay some costs which 
had been incurred by a solr., who prepared the 
deed & who was one of the trustecs, for the wife, 
business. j-—fee prea hates 1868. R. 
ee 422; 33 N. 8. W. W.N. 134. 


62 i, ——.]—DiIxon +. RUTHER- . 
FORD (1863), 2 Macph. (Ct. of Sess.) 
61; 36 Sc. Jur. 30.—SCOT. 


PART V. SECT. 1, 
C, (b 


q. 7 LEWis’s TRUSTEES v. 
Pirin, [1912] 8. C. 574: 49 So. L. R. 
439; (1912) 18. L. T. 308.—SCOT. 


r. Where estate insufficient. }—Where 
an estate is solvent but insufficient to 


——,)— 


 iaanics 2.— 


Part V.—SoLicitor AS TRUSTEE, RECEIVER, oR EXECUTOR. 


those costs including the costs of certain pro- 
ceedings in the Ecclesiastical Ct., which had been 
instituted by the wife for the Pp ose of obtaining 
a separation from her husband. It did not appear 
that any definite instructions for the preparation 
of this deed were ever given by the husband, or 
that its effect was ever properly explained to him 
by the solr. :—Held: this deed must be set aside, 
& a reconveyance of the property must be made by 
the trustees; the solr., however, having been in 
possession, as trustees under the deed, of some 
roperty of the wife, an account was directed of 
he rents received by him, & of the sums properly 
expended by him thereout ; he, however, not being 
allowed any costs secured to him under or by 
virtue of the trusts of the deed.—PROCTER v. 
Ropinson (1866), 15 L. T. 431; 15 W. R. 138, 
L. JJ 


1169. Power to charge for business other than of 
a strictly professional nature.]—A testator by his 
will authorised any trustee thereof who might be 
a solr. to make the usual professional, or other 
proper & reasonable charges, for all business done 
& time expended in relation to the trusts of the 
will, whether such business was usually within 
the business of a solr. or not. On the further 
consideration of an action for the administration 
of testator’s estate an order was made for the 
taxation of the costs, charges, & expenses of the 
trustees, & it was directed that the taxing master 
should have regard to the terms of the will as to the 
costs of the trustees :—Held: the taxing master 
had power to allow to a trustee who was a solr. 
the proper charges for business not strictly of a 
professional nature transacted by him in relation 
to the trust estate.—/’e AMES, AMES v. TAYLOR 
(1883) 25 Ch. D. 72; 32 W. R. 287. 


Annotations :—Distd. fee Chapple, Newton wv. Chapman 
(1884), 27 Ch. 1D. 584: Fe Chalinder & Herington, [1907] 
1 Ch. 58. Refd. Re Fish, Bennett v. Bennett, [1898] 2 
Ch. 413. 
1170. —— .!-——-Testator appointed B. & C. his 


exors. & trustees, bequeathed to G. if he should 
accept the offices of trustee & exor. £200, 
& declared that G. & every future trustee of his 
will who might be a solr., should be entitled to 
receive out of the estate his usual professional costs 
& charges for business transacted by him, including 
business not strictly professional, but which might 
or would have been performed in person by a 
trustee not being a solr. Considerable sums were 
charged by CU. against the estate for business done 
by him, including charges for his trouble in matters 
not strictly professional :—Held: C. although ao 
legacy was given to him in his capacity of trustee, 
was entitled under the above clause to charge for 
his trouble as well as to make professional charges 
for business done by him as solr.— Re Fisn, 
Bennerr v. Bunnerr, [1893] 2 Ch. 413; 62 
I. J. Ch. 0977; 2 R. 467; sub nom. Re FIsH, 
Fisu v. BENNETT, 69 L. T. 233, C. A. : 
Annotations :—Distd, Clarkson v. Robinson, [1900] 2 Ch. 

722, de Chalinder & Herington, [1907] 1 Ch. 58. 

1171. |—Re DEVEREUX, Re GARROOD 
(1902), 46 Sol. Jo. 320. 
a tt — Confined to professional business.]— 
Testator directed that ‘‘ any trustee or exor. 
hereunder being a solr. or other person engaged in 
any profession or business shall be entitled to 
charge, & be paid all usual professional or other 
charges for any business done by him or his firm 
in relation to the management & administration 
of my estate . . . whether in the ordinary course 
of his profession or business or not & although not 








pay all legactes in full, tho profit costa testatrix, of which he is 


of a solr. given to him by tho will of 


exor. & trustee, do not take priority 


12] 


ofa nature strictly requiring the employment of a 
solr. or other professional person ” :——Held : under 
this clause, a trustee could not charge for his time 
& trouble except in the course, whether ordinary 
or not, of his profession or business.-CLARKSON 
v. ROBINSON, [1900] 2 Ch. 722; 69 L. J. Ch. 859 ; 
sub nom. Re ROBINSON, CLARKSON v. Drxon, 83 
L. T. 164; 48 W. R. 698. : 


Annotation :-—Distd. He Devereux, Re Garrood (1902), 46 
Sol. Jo. 320. 


1173. —-— -—~—.|—-To entitle a solr. trustee, 
acting as solr. to the trust estate under a direction 
to that effect in a will to charge against the estate 
for work done by him which although not pro- 
fessional work, he could have charged for without 
any special bargain against a client who was not 
a trustee there must be express words in the will 
showing that such was testator’s intention. 
Testator appointed cxors. & trustees, & directed 
that one of them should be the solr. to his trust 
property & should be allowed “ all professional & 
other charges for his time & trouble’ notwith- 
standing his being an exor. & trustee :—Held: 
this clause did not authorise the solr. trustee to 
charge for work which was not professional work, 
although it was such work as he might have charged 
for against a client who was not a trustee.—Re 

YWIALINDER & ITERINGTON, [1907] 1 Ch. 58; 76 
L. J. Ch. 71; 96 L. T. 196; 23 T. L. R. 71; 51 
Sol. Jo. 69. 

1174. Power to charge for professional business 
—Work must be within scope of profession.]|— 
Testatrix by her will appointed her solr., who 
prepared her will, one of her two cxors. & trustees, 
&, stating that it was her desire that he should 
continue to act as solr. in relation to her property 
& affairs, & should ‘‘ make the usual professional 
charges ’’ expressly directed that notwithstanding 
his acceptance of the office of trustee & exor. he 
should be entitled to make the sume professional 
charges & to receive the same pecuniary emolu- 
ments & remuneration for all business done by 
him, & all attendances, time, & trouble given & 
bestowed by him in or about the execution of the 
trusts & powers of the will, & the management & 
administration of the trust estate, real or personal, 
as if he, not being himself a trustee or exor., were 
employed by the trustees or exor. Under this 
direction the solr. exor. delivered bills of costs 
which included charges for all business done by 
him, whether such business was strictly professional 
or could have been transacted by a lay exor. with- 
out the assistance of a solr. :—Held: all items 
which were not of a strictly professional character 
ought to be disallowed.—Re CHAPPLE, NEWTON v. 
CHAPMAN (1884), 27 Ch. D. 584; 51 L. T. 748; 
33 W. R. 336. 
alse :—-Refd. fe Fish, Bennott v. Bennett, [1893] 2 


1175. -]~-Where estates were devised 
to a near relative & a family solr. until B. attained 
the age of twenty-eight years, upon trust to receive 
the rents & manage the estate, & the will 
empowered any trustee being a solr. to charge & 
be paid for all business done by him as a solr. 
or attorney in respect of such estate, & a legacy 
of £100 was given to each trustee, & the trustees 
managed the estates consisting of 2,000 acres 
partly unlet for fifteen years, paying themselves 
a salary of £100 a year each for the trouble of such 
management, amounting in all to £3,000. On 
originating summons on behalf of the tenant for 
life & infant remainderman :—Held: such pay- 
ments of £200 a year were unauthorised by the 
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Walsh, [1918] 1 I. R. 126.— 
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will; the trustecs might at any time have applied 
to the ct., but they neglected to do so.—Re 
BEDINGFIELD, BEDINGFIELD v. D’EYE (1887), 57 
L. T. 832. 

1176. —— -]—Testator declared that any 
exor. or trustee of his will who was a solr., or a 
person engaged in any profession or business, 
might individually, or through his firm, act in the 
course of his profession or business on behalf of 
the exors. & trustees, & charge for so doing :— 
Held: any exor. or trustee of the will who was a 
solr. or a person engaged in a profession or business 
was entitled under the will to charge for work or 
business done in the execution of the statutory 
trusts, because such work or business would be 
done on behalf of the exors. & trustees.—Re 
PEDLEY, WALLACE v. WALLACE, [1927] 2 Ch. 168 ; 
06 L. J. Ch. 438 ; 137 L. T. 636. 

1177. Nature of authority to charge—Beneficial 
interest—Lost by attestation of will.]|—-By a deed, 
dated in 1871, B. in consideration of the advance 
to her by pltf. of the sum of £350, convenanted 
with him for payment to him of the sum of £1,250 
at her death, & to exercise in his favour a power 
of appointment by will reserved to her in a settle- 
ment. B. died in 1884, having made her will, 
appointing exors., & declaring that one of them, 
H., a solr., should be entitled to charge for his pro- 
fessional services as 1f he had not been an exor. 
H. was an attesting witness to the will. 5.’s 
estate being insolvent, pltf. commenced an 
action for its administration on behalf of himself 
& all other creditors. Pltf. was cross-examined 
by the exors. on his claim :—Held: the exor., H., 
was not entitled to charge for his professional 
services in connection with B.’s estate, not only 
because the authority to make such charges 
osha by way of bounty, & could not take 
effect, as the estate was insolvent, but also because 
it was a beneficial gift or interest within Wills 
Act, 1887 (c. 26), s. 15, & the exor., If., was an 
attesting witness.—/te Barber, BURGESS v. 
VINNICOME (1886), 31 Ch. D. 665; 55 L. J. Ch. 
373; 54 L. T. 3753 84 W. RR. 395. 
Annotations -—Apprvd. Je Pooloy (1888), 40 Ch. D. 1. 

Ite White, Pennell v. Franklin (1898), 78 L. 'T. 770. 

1178. ——-- J——Testatrix appointed B., 
& P., asolr., exors. & trustees of her will & declared 
that any trustee of her will who should be a solr. 
should be entitled to charge for all business done 
in relation to the estate as if he had been a solr. 
employed by the trustee. P. was one of the 
attesting witnesses :—Held; P. was not entitled 
to any profit costs for business done by him in 
relation to the estate for that the right to make 
professional charges could only be claimed under 
the will & was a beneficial interest under it, from 
claiming which he, being an attesting witness, was 
precluded by Wills Act, 1837 (c. 26), 5s. 15.—Re 
Poonny (1888), 40 Ch. D. 1; 58 L. J. Ch. 1; 60 
L.T. 735 37 W.R.17; 5 T. L. BR. 21, C. A. 
Annotations —~Refd, I?c Thorley, Thorley v. Massam, Fe 

Thorley, ‘Thorley v. Massam, [1891] 2 Ch. 613; 2ée White, 

Pennell tv. Franhiiu (1898), 78 L. ‘I. 770. 

_ 1179. ~-—— Estate insolvent.]—A solr. who 
is the sole caor. & trustee of a will is not entitled 
to his profit costs of acting as solr. to the estate 
if it turns out to be insolvent, even though the will 
contains a clause declaring that he should be the 
solr. to the estate, & should be allowed to charge 
for work done as such solr.; for the clause is in 
effect a legacy of profit costs to the solr., & being 
bounty he cannot claim it as against creditors.— 
Re WHITE, PENNELL v. FRANKLIN, [1898] 2 Ch. 





Refd. 
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217; 67 L. J. Ch. 502; 78 L. T. 770; 46 W. R. 
676; 141. L. R. 605 ; 42 Sol. Jo. 685, C. A. 


Annotations :—Consd. J2e Salmen, Salmen v. Bernstein 
2), 107 L. ‘fr. 108. Apld. Re Brown, Wace v. Smith 
18} Wright (1927), 44 


19 
(1918), 62 Sol. Jo. 487. Distd. Jones v. 
tT. L. R. 128, 

sees ., “A solr, who is sole 
exor. & trustee of a will is not entitled, if the estate 
is found to be insolvent, to his costs of defending 
an administration action in person, nor to any 
other costs, except his out-of-pockct expenses, 
even though the will contained a clause empower- 
ing him to make professional charges, & the order 
in the action on further consideration directed the 
costs of deft. to be taxed as between solr. & client, 
& retained by him out of the balance due from 
him.—Re Suurr.EwortH, LItLeY v. MOooRE 
(1914), 55 Sol. Jo. 366. 

1181. Estate insufficient to pay legacies 
in full.|—Where the estate of testator is solvent, but 
is insufficient. to pay the legacies in full, the profit 
costs of a solr. given to him by the will of which 
he is appointed exor. & trustee do not take priority 
over the other legacies, but must abate pro- 
portionally.—Re Brown, WACE v. SMiTH (1018), 
62 Sol. Jo. 487. 

Annotation :—Distd. Jones v. Wright (1927), 44 T. L. R. 128. 

1182. Right of co-trustees to tax bill.]|-—-Where 
a member of a firm of solrs. is a trustee, entitled 
under the instrument of trust to charge for his 
professional services, & his firm to deliver a bill 
of costs to the trustees of the instrument for work 
done as solrs. to the trust, the co-trustee is a‘ party 
chargeable” within Solicitors Act, 1848 (c. 73), 
s. 37, & can tax the bill under the Act on a summons 
taken out under R. S. C., Ord. 54, r. 4 (1°.).—Le 
Davies (f. P.) & Son, [1917] 1 Ch. 2165; 86 
L. J. Ch. 200; 115 L. T. 8543; G1 Sol. Jo. 184. 


D. Trustee in Bankruptcy. 

See, now, Bankruptcy Act, 10914 (c. 59), 5. 82 (1). 

1183. Agreement by committee of inspection— 
To fix remuneration.]—-By Bankruptcy Act, 1883 
(c. 52), s. 72, where creditors appoint any person 
to be trustee of a debtor's estate his remuneration, 
if any, is to be fixed, if the creditors so resolve, by 
the committee of inspection, & shall be in the 
nature of a comunission or percentage, one part 
payable on the amount realised & the other part 
on the amount distributed in dividend. By 
Bankruptcy Act, 1883 (c. 52), 8. 72, where the 
trustee is a solr. he may contract that the rermunera- 
tion for his services as trustee shall include all 
professional services. The creditors of a bkpt. 
appointed a solr. the trustee in tho bkpcy. “ at 
a remuneration to be fixed by the committee 
of inspection”; & subsequently the committee 
passed a resolution that the remuncration of the 
trustee should be “ his proper professional charges 
as a solr. for attendance & work done & expenses 
incurred by him in or about the proceedings in the 
bkpcy.” :—Held: the resolution was invalid, 
inasmuch as it was contrary to Bankruptcy Act, 
1883 (c. 52), 8. 72, which required that the 
remuneration should be a commission or per- 
centage on the amount realised or distributed. 
Semble ; where the trustee, being a solr., contracts, 
under Bankruptcy Act, 1883 (c. 52), 8. 73, with the 
committee of inspection that his remuneration shall 
include his professional charges, the proper course 
is to flx his commission or percentage as trustee 
under Bankruptcy Act, 1883 (c. 52), s. 72, at such 
a rate as will cover his reasonable professional 
charges.—Re WAYMAN, Ex p. OFFICIAL RECEIVER 
(1889), 24 Q. B. D. 68; sub nom. Re WAYMAN, 
Ex p. BOARD OF TRADE, 59 L. J. Q. B. 28; 61 
L. T. 644; 38 W.R. 95; 6T.L. R. 18; 6 Morr. 272. 











Parr V.—Soticrror as TRUSTEE, RECEIVER, OR EXECUTOR. 


Sus-secr. 8.—LIABILITY FOR MISCONDUCT Ok 
NEGLIGENCE. 
A. In General. 
See, also, Trusts & TRUSTEES, 
1184. Duty to act as prudent solicitor.]—SmirH v. 
SToNEHAM (1886), 8 T. L. R. 77. 


Annotation -—~—Retd, Re Partington, 
(1887), 57 L. T. 654. 


1185. Culpable breach of trust—-Ground for 
striking off roll.|—A solr., becoming a trustce is, 
responsible, in his character of officer of the ct., 
as well as in that of trustee, for the performance 
of his duty. Semble: a culpable breach of trust 
by a solr. is ground for striking him from the roll 
of solrs.—THOMPSON v. FINCH (1857), 28 L. T. O. S. 
279, L. JJ. 

1186. Summary jurisdiction of court—Removal 
from trust.]—The cestuis que trust under a deed, 
the trustee of which was a solr., presented a 
petition in the matter of the solr. & in the matter 
of Trustee Act, alleging that the trustee had taken 
the benefit of Insolvent Act, had repudiated the 
trusts, refused to discharge his duties as trustee, 
& otherwise misconducted himself in the trusts, 
& praying the appointment of a new trustee in 
his place & a vesting order. The trustee denied or 
offered explanations of the various imputations 
against him, claimed a balance to be due to him, 
& objected to being removed from the trustee- 
ship :—Held: Trustee Act, 1850 (c. 60), 8. 3, does 
not give the et. jurisdiction under the Act to dis- 
place a trustee who is desirous of continuing in 
the trust; the trustee could not, under the 
summary jurisdiction of the ct. over solrs., be 
removed from the trust for acts done by him, not 
in the character of solr. or in any relation im- 
mediately arising out of that character, but in the 
character of trustee, & that the order could not 
be sustained.—Re BLANCHARD (1861), 3 De G. F. 
& J. 131; 80 L. J. Ch. 516; 4 1. T. 4265; 25 
J.P. 661; 7 Jur, N.S. 505; 0 W. RR. 6473 45 
HE. BR. 828, Li. IS. 

-Mentd. Bristowe v. Booth (1869), L. R. 5 

C. P. 803 Coombes v. Brookes (1871), L. KR. 12 Eq. 61; 

Re Bignold'’s Setthot. Trusts (1872), 7 Ch. App. 223; 

dite Lishtbody’a Trusts (1884), 62 L. I’. 40. 

1187. Order for payment of money due.]- 
Where an applt., although he is not a client, 
invokes the summary jurisdiction of the ct. over 
a solr. as one of its officers, & shows conduct 
towards him which the ct. considers dishonourable, 
or shows that the solr., as his trustee, has been 
guilty of a breach of trust, & also that by such 
conduct or breach his position has been prejudiced, 
the ct. will exercise such jurisdiction whether 
or not a remedy by action exists or relief in equity 
can be obtained in respect thereof, & will make a 
summary order on the solr. to pay to the applt. 
money which it considers he ought to pay as an 
honourable man under the circumstances.— Re 
A Souiciror, Bx p. HALES, (1907] 2 K. B. 539; 
(6 L. J. K. B. 9381; 97 L. T. 219; 23'T. L. R. 
573; 51 Sol. Jo. 626, D. CG. 

1. United 
K. B, 296, 

1188. Order for accounts.]—Whcere on bill, 
against a firm of solrs. who wero the trustees of a 
settlement, for an account, but in which there 
was no charge of wilful neglect or default, & no 
relief prayed as against it, pltf. succeeded in 
establishing his casc. The ct., in ordering an 
account, directed an inquiry as to defts.’ dealings 
with the trust fund, & if on taking the accounts 
it should appear that they had been guilty of wilful 
neglect or default in the discharge of their duty, 
they should be charged, in taking the accounts, 


Partington v. Allen 
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with such wilful neglect or default.—NasH v. 
HowE.y (1869), 21 L. T. 743. 

1189. ——— Cost of vouching.|—A solr. was the 
exor. & trustee of the will of testator, together 
with testator’s two sons, one of whom took no 
part in the management of the estate, but the 
other, who was also a specific devisee of part of 
testator’s real estate on which a legacy was charged, 
at first managed the property. ‘The solr. limited 
himself to giving advice to the brothers. A lady 
entitled for life under the will to the income of a 
legacy, pressed for accounts, & the solr. forwarded 
to her sixteen months after testator’s death a paper 
which purported to be an account of the acting 
trustee as manager of the estate. The account 
did not distinguish between capital & income. No 
subsequent accounts were delivered, & the sums 
due on account of the legacy were in arrear. The 
legatee took out a summons against the three 
trustees for an account, & to make them personally 
liable for costs. The son of testator, who had 
not acted, died pending the proceedings. On the 
hearing of the summons a general administration 
order was made & costs reserved. From the 
master’s certificate it appeared that the solr. 
trustee & the acting trustce were chargeable with 
certain sums to the estate. No charge was made 
against the solr. other than his refusal to account : 
—Held: the solr. trustee & the acting trustce 
must pay the costs of pltf. & of the personal 
representatives of the deceased trustee down to 
& including judgment & also the costs of taking 
& vouching the accounts.—Re SKINNER, COOPER 
», SKINNER, [1904] 1 Ch. 289; 73 L. J. Ch. 94; 
89 L. J. 663; 52 W. R. 346. 

Annotation :-—Mentd. Re Holton’s Settlmt. Trusts, Holton 

v. Holton (1919), 88 L, J. Ch. 444, 

1190. Order for payment into court.}|—-Order 
made that a solr., who was also a trustee of a will, 
should pay into ct. trust money which he had by 
affidavit admitted that he had in his hands, 
upon motion made by pltf., cestut que trust, in a 
suit to administer the estate of testator, the notice 
of motion being entitled in the suit & in the matter 
of the solr.—Re CLERIHEW’S Estate, CLERIIEW 
v. CLERINEW, Re HowaRbD (1871), 24 L. T. 860; 
19 W. R. 9390, L. JJ. 
anmoletion :—Folld. Ie Carroll, Brice v. Carroll, [1902] 2 


1191. Failure to obey order—Attachment.] 
—PRESTON v. HETHERINGTON, FTHERINGTON v. 
Preston (1887), 37 Ch. D. 104; 57 L. J. Ch. 176; 
58 LT. 318; 36 W. BR. 49; 4. L. R.47, C. A 


Annotations -—Mentd. Buckley v. Crawford (1892), 62 L. J. 
Q. B. 87; Les v. P—— (1892), 36 Sul. Jo, 502 ; Re Smith, 
Hands v. Andrews, [1893] 2 Ch. 1; #te Bourne, Davey v. 
pe a dae 1 Ch. 697; Harper » McIntyre (1908), 99 

.T. 192, 





B. Indemnification of Co-Trustee. 

See TRusts & TRUSTEES. 

1192. General rule—Innocent trustee entitled to 
indemnity.|—-Where there were two trustees, one 
of whom was a solr. & entrusted by the other with 
the management of the trust estate, to which, by 
his negligence, loss accrued, as between the two 
trustees, the solr. trustee was held bound to 
reimburse his co-trustee all the costs, charges & 
expenses properly incurred by the latter in suits 
& other proceedings rendered necessary by such 
negligence of the former.—LOCKHART v. REILLY, 
REILLY v. LOCKHART (1856), 25 L. J. Ch. 697 ; 
27 L. T. 0.8. 49; 4 W. R. 438, L. C.; subsequent 
proceedings (1857), 1 De G. & J. 464, L. CO. 


Annotations :—Apld. Wilaon v. Thomson (1875), L. R. 20 
Eg. 459. Distd. Bahin v. Hughes (1886), 31 Ch. D. 390. 
vonad. Chillingworth wv. Ohambers, [1896] 1 Ch. 685. 
Folld. Re Turner, Barker v. Ivimey, [1897] 1 Ch. 536. 
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Sect. 1.—Solicitor aa trustee: Sub-sect. 3, B. Sects. 
2&3. Part VI. Sect. 1.) 
Apld. #e Linsley, Cattley v. West, {1904] 2 Ch. 785. 
Refd. Re Partington, Partington v. Allen (1887), 57 L. T. 
654: Blyth v. Fladgate, Morgan v. Blyth, Smith v. le Ares 
1891} 1 Ch. 337; ead v. Gould, [1898] 2 Ch. 250; The 
llwall, [1905] P. 155. 


1193. .]|—As a general rule, there is 
no right of indemnity as between trustees, so as to 
render a trustee who, acting honestly but errone- 
ously has committed a breach of trust liable to 
indemnify his co-trustees who may have been no 
parties to the breach of trust. 

The cases where such right has been allowed are 
cases where the non-acting trustee has had some 
independent right to indemnity, e.g. where the 
acting trustee has been a solr., &, acting as such for 
the trust, has by negligence or improper conduct 
lost the trust fund.—BaHIN v. HUGHES (1886), 31 
Ch. D. 390; 55 L. J. Ch. 472; 54 L. T. 188; 34 
W.R. 311; 2 T. L. R. 276, C. A. 

Annotations :—Consd. Re Partington, Partington v. Allen 
(1887), 57 L. T. 654, Apld. Bacon v. Camphausen (1888), 
58 L. T. 851. Ccnsd. Elvidge v. Bellingham (1893), 37 
Sol. Jo. 600. Refd. Blyth v. Fladgate, Morgan v. Blyth, 
Smith v. Blyth, [1891] 1 Ch. 337; Chillingworth v. Cham- 
bers, [1896] 1 Ch. 685; Robinson v. Harkin, {1896} 2 Ch. 

53 Turnor, Barker v. Ivimey, pea 1 Ch. 536; Zee 

‘Taylor, Atkinson v. Lord (1900). 81 L. T. 812. 

1194. —-—.]—-Re PARTINGTON, PARTING- 
TON v. ALLEN (1887), 57 L. T. 654; 4 T. L. R. 4. 
Annotation :—Mentd. Shaw v. Cutes, [1909] 1 Ch. 389. 

1195. .}—Where one of the two 
trustees actively manages the trust fund, & is 
solr. to the trust estate, he must indemnify his 
co-trustee against Joss caused to the trust fund 
from an improper investment made at his instance 
& under his advice.—Re TURNER, BARKER v. 
Ivimey, [1897] 1 Ch. 5386; 66 L. J. Ch. 282; 76 
I. T. 116; 45 W. R. 495; 13 T. L. R. 24935 41 
Sol. Jo. 313. 

Annotations :-—Apld. Re Linsley, Cattley ». West, [1904] 2 
Ch. 785. Refd. Heud v. Gould, [1898] 2 Ch. 250. Mentd. 
Re Roborts, Knight v. Roberts (1897), 76 L. T. 479; Re 
Stuart, Smith v. Stuart, [1897] 2 Ch. 583; &e Barker, 
Ravenshaw v. Burker (1898), 46 W. R. 296; Re Mackay, 
Griessemunn v. Carr, [1911] 1 Ch. 300. 


1196. —-- —-—.] -A solr. trustee, to whom the 
management of the trust has been left as the acting 
trustee, is liable to indemnify his co-trustee against 
the costs of an action caused by his negligent 
conduct of the trust business, even where no actual 
loss has been thereby occasioned to the trust estate. 
—Re LINSLEY, CATTLEY v. WEST, [1904] 2 Ch. 785 ; 
73 L. J. Ch. 841; 53 W. R. 172; 48 Sol. Jo. GU6. 
Annotation :-—Consd. The Millwall, (1905) P. 155. 

1197. Exception to rule—Other trustee active 
participator in breach.]|—Where one of two trustees 
by whom a breach of trust is committed is a solr., 
he cannot merely because he is a solr., be required 
to indemnify his co-trustee where that co-trustee 
has himself been an active participator in the 
breach of trust & has not participated in it merely 
in consequence of the advice & control of the solr. 
—HEAD v. GOULD, [1898] 2 Ch. 250; 67 L. J. Ch. 
480; 78 L. T. 739; 46 W. R. 597; 147. LR. 
444; 42 Sol. Jo. 553. 




















SEcT. 2.—SOLICITOR AS RECEIVER. 
Appointment of solicitor in cause receiver.]— 
Sce RECEIVERS, Vol. XX XIX., p. 17, Nos. 157-159. 
Institution of proceedings.) — See RECEIVERS, 
Vol. XXXIX., p. 64, No. 747. 


PART V. SECT. 3. 
11991. Remuneration. }—T he dutics of 


a person acting as exor. of, & as solr. 
to, the estate of a deceased person 


are quite distinct, & the fact that 
deceased, by bis will, expressed a wish 
that his exor. should act as solr. to 
the estate, & thereby empowered him 


SOLICITORS. 


Sect. 8.—SOLICITOR AS EXECUTOR. 


1198. Refusal to prove will—Unless remunerated. 
—A. devised his real & personal estate to B., an 
attorney, who made the will, & C. in trust to invest 
the personal estate in land, & settle the same on 
deft. for life, with remainders over, & made pltfs. 
exors., & gave them £20 a-piece. Pltfs. refuse to 
prove the will, unless defts. would give them £300, 
viz. £100 to B. & £200 to C. Deft. covenants to 
pay these sums accordingly; & pltfs. having 
proved the will file their bill for the allowance ; 
& the Lord Chancellor refused satisfaction 
principally for that pltf. was an attorney, & from 
the evidence it appeared, he had urged difficulties 
to extort this allowance from deft.; though, he 
said, there might be cases where such allowance 
would be established.—POMFRET v. MURRAY 
(1740), 9 Mod. Rep. 230; 88 BE. R. 417. 

1199. Remuneration.]—CARMICHAEL v. WILLSON 
(1830), 4 Bli. N. S. 145; 5 BE. R. 52; sub nom. 
WILLSON v. CARMICHAEL, 2 Dow. & Cl. 51, H. L. 


Annotations :—Consd. Bainbrigge v. Blair (1845), 1 Now 
Pract. Cas, 283; Cradock v Piper (1850), 1 HW. & Tw. 617. 
Mentd. Heichington v. Grant (1840), 9 L. J. Ch. 142. 


-.]—See Execurtors, Vol. XXIV., pp. 602- 
605. Nos. 6327-6358. 

1200. Appointment of recelver.]|—-HAMILTON v. 
GIRDLESTON, [1876] W. N. 202. 

1201. Gift by beneficiary-—Out of residue of 
estate.]-—'l'estator appointed a solr. as one of the 
exors. of his will. Shortly after testator’s death 
a document in the following terms was signed by 
each of the beneficiaries under the will. ‘“ To 
the exors. of the will of the late Mr.” (naming 
testator) ‘‘ as one of the persons interested in the 
residuc of the estate of’ (testator) ‘‘ I hereby 
signify my wish & request that the sum of £1,000 
be paid to Mr.” (naming the solr. exor.) ‘ from the 
residue of the estate, in consideration of his 
consenting to act as an exor. of the wil], & as an 
expression of my approval of his conduct in 
relation to the affairs of deceased ; & I agree to 
bear my proportion of such sum of £1,000 in pro- 
portion to the value of my interest in the estate.” 
There was a conflict of evidence as to whether the 
proposal that the gift should be made emanated 
in the first instance from the solr. exor. himself 
or not. The money having been duly handed over 
to him, one of the beneficiaries afterwards com- 
menced this action to have the document signed 
by himself cancelled, & his proportion of the 
£1,000 repaid. It was admitted that deft. was the 
first to bring the proposal before this particular 
beneficiary, though it was said to have been done 
at the request of another beneficiary :—Held: 
such a gift to an exor. from a beneficiary will not 
be upheld save under exceptional] circumstances, 
circumstances which negative any suspicion of 
misrepresentation, pressure, or unfairness on the 
part of the exor., & establish that the gift or 
promise was made by the beneficiary acting 
deliberately, & with a thorough knowledge & 
appreciation of what he is doing, & independently 
of any influence on the part of the exor., or fear 
consequent upon his position; that in the present 
case, though there were no threats of any kind, yet 
there was necessarily pressure incident to the very 
fact of deft.’s position as exor., & his being the 
only person thoroughly conversant with the 
affairs of testator; pltf. accordingly signed the 
document from an apprehension that it would be 
the worse for him, owing to deft.’s position, if he 





to charge for any professiona] business, 
will not diminish his right to commis- 
sion as exor.—Re SHORT (1885), 11 
V.L. it. 634.—AU8S. 


Part VI.—REMUNERATION OF SOLICITORS—COSTS. 


declined to sign it; notwithstanding the wording 
of the document, there was no bargaining in the 
transaction, or any idea of paying deft. to induce 
him to act as exor.; & pltf. was therefore entitled 


181; 3 R. 663. 
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to have his share of the money repaid to him, & 
the document signed by him given up to be can- 
celled. —WHEELER v. SARGEANT (1893), 69 L. T. 


Part Vl.—Remuneration of Solicitors——Costs. 


Sect. 1.—IN GENERAL. 

1202. Charge for inspection of documents— 
Defendant ordered to produce documents for plain- 
tiff’s inspection—Documents remaining in posses- 
sion of defendant’s solicitor.|—Where documents, 
which a deft. is ordered to produce, are permitted 
to remain in his solr.’s office, for pltf.’s inspection, 
the solr. is not entitled to charge pltf. for inspecting 
them; although the clerk in ct. would have been 


PART VI. SECT. 1. 


t. General rule J--THAMILTON v. Mo- 
Wey (1895), 3 err, L. R. 298,— 


a. ——] An attorney is ontitled 
to ali fur & reasonable amounts for 
services performed & disbursements 
actually made by him —-lt, v. ELLs, 
kr p. Barrp (1895), 38 N. B. R. 14). 


b. ---.1-—The amount of  ro- 
munectation which a lawyer should 
receive depends to some extent upon 
the magnitude of the imterests con- 
cerned, & more upon tho shill which 
manifests on bis chent’s behalf than 
upon the number of interviews he may 
have or the time spent.—Liveu 
STAUNTON v SOMERVILLE (1919), 34 
OL. W575; 16D. L. Rk. tbs 15 
UO. W.N. 303.—-CAN., 


ec. ~ -——.J—An_ attorney i not, 
ntitled to any reward for services 
rendered to his chent beyond his just 
& fair professional remnuncration during 
the subslstence of the relationship of 
attorney & client, uniess the chent 
had competent, & independent advice 
to measuro the umount of service 
rendered by the attorney.-- BRovEN- 
DRO Naty MuLiick v. LUCKHIMONI 
Dasske (1902), I. L. R. 29 Cale. 595; 
o C. W.N, 816.—IND., 


d. -}—-The employing of a 
professional person implies an mwnder- 
taking to remuncrate him, but the 
Inference may be rebutted by cireum- 
stances. —MAUSON t, BAILUIE (1855), 
2 Macq. 80 —SCOT, 


e. -—Where tho relation of 
agent & clicnt is constituted, the 
obligation of the client to remuncrate 
the agent for his services is tmptied 
unless expressly dispensed with.-— 
RELL v. OWILVIE (1863), 2 Macph. (Ct, 
of Sess.) 336; 36 Sc. Jur. 162.—SCOT. 


f. Acting as solicitor & counsel 
fo client.)--Pltf., the recorder of T., 
acted as solr. & counsel for deft. town 
in several prosecutions brought against 
the town. His duties were not defined 
by the council, & there was nothing 
in the legislation or in the practice to 
impose upon him the duty of acting 
fur the town in such cases :—ZHeld : 
he was entitled to recover as against 
the town remuneration for his services. 
—LAURENCE v. TRURO CORPN, 1894), 
26.N.8. R. (14 2. & G.) 231.—CAN. 


g. Compromise of action — Whether 
solicitor Ge of coste—Collusion. |— 
A bond settlement between the 
parties to an action by which that & 
other actions between virtually the 
Bame parties are arranged without 
reference to pltf.’s attorney or his 
costs, but_ without any collusion with a 
view to deprive him of his costs, will 





not be disturbed by the ct. though 
the consequences of the arrangemont 
he to deprive such attorney of his 
costs. — LANGLEY v. WerBurN (1877), 
3.V. L. ih. (i.) 119. —AUS. 


.c .]--Collusion to 
deprive the attorney of his costs 
must he clearly made out to entitle 
hin: to proceed for them. Here pltt. 
inforined his attorney that he intended 
to settle with deft., & said that he 
would see the costs paid. No objec- 
tion was made, nor any notice given 
to deft, not to pay pitf.; but several 
inonths after the settlement, tho pltf, 
being insolvent, the attorney issued 
a ft. fa. for his costs .—Held > the writ 
must be set. aside.— BROWN v. CONANT 
(1856), 2 P. R. 208.—CAN., 

k. -——.J—If  defts. 
make @ collusive settlement of a suit 
with pltf, without the knowledge of 
pltf.’s solr. & with the object of do- 
priving the latter of his costs, he is 
entitled, on application to a judge in 
chambers, to un order that defts. should 
pay his costs.—STeWART vv. LLALL 
(1908), 8 W.. R479; 17 Man. L. RR. 
6o3.— CAN. 











1 — ---—, J] — DICARLLO tr. 
MchLwan (1915), 8 O. W. N. 27, 2793 
33 O. L. lt. 231.—CAN, 

m. _ jJ—Where a 
settlement 18 made between litigants 
personally for the purpose of depriving 
solrs. of their costs, the ct. will allow 
the solrs. to apply summarily for pay- 
tent of their costa by either of the 
parties, but the solrs. must apply to 
the ct. & they must establish that the 
Rettliement was colhusive.—BIGKORD Uv. 
RN ca ((921] 2 W. W. RR, 739.— 





ne —— oo — MULLIGAN 
uF GILLIGAN (1811), 3 1 LT. R. 323.— 





oO. - - .})-—Tho ct. will 
not interfere to enforce payment of 
costs by a deft. to pltf.’s attorney, 
where the matter has been compro- 
mused witbout his knowledge, if a 
clear case of collusion be not estab- 
lished, or if the action be for un- 
liquidated damages.—M‘*LOUGHLIN vt. 
aorta (1856), 27 L. T. O. 5S. 328. 











p. .}—Motion for 
costs of pltf.’s attorney notwithstand- 
ing settlement of action. The ct. 
must be perfectly satisfied that there 
has been collusion between the parties 
to the action to deprive an attorney 
of his costs by settling the action 
before it will interfere.—GLENNON v. 
a (1865), 13 L. T. 207.— 








: —.J—A_ “ satis- 
faction piece,” collusively signed by 
deft. at the instance of pltf., whoreby 


entitled to demand 6s. 8d. per hour.—WOODROFFE 
v. DANIEL (1839), 10 Sim. 126; 59 BH. R. 561. 
1203. Local solicitor retained by Treasury to 
prosecute—Liability to account for sums received 
for costs.|—When local solrs. are retained by the 
Treasury to conduct prosecutions on their bchalf, 
such local solrs. are agents for the Treasury, & are 
therefore bound to account to the Treasury for any 
sums of money received in respect of costs, & to 


deft.’s attorney was deprived of casts, 
which were payable by pitf., set aside 
at the instance of the attorney.— 
SNWARPLEY v. Carwoop (1873), I. TR. 
7C. L. 38.—IR. 


r. -——-- ——-- J}—Where an 
arrangement is ontcred tnto for the 
compromise of an action by pltf. & 
deft., without the knowledge of pltf.’s 
sOlr., by the payment of a certain sum 
to pltf. in discharge of the clam & 
costs, the ct. has jurisdiction to give 
pitf.’s solr. Uberty to continue the 
action for the recovery of his costs, 
on being satisfied that the purpose 
of the arrungement made by the parties 
{included the purpose of depriving 
pitf.’s solr. of his costs.—DUNTHORNE 
A DUS ue (1888), 24 L. Rk. Ir. 6.— 


t. --— -——_ ]—Whero deft. in good 
faith settles an action in such a way 
ax to deprive plitf.’s solr. of his costs, 
such solr. is not entitled to leave 
to proceed with the action for the 
recovery of his costs. —RIDEOUT +t. 
McLeEop (1898), 6 B. C. R. 161.—-CAN. 


aa. --— —--.]—Parties to a suit 
may settle between themselves with- 
out the Kkuowledge of their solrs. pro- 
vided they do so honestly & without 
any intention of depriving the solrs. 
of their costs. The ct. in such case 
will not interfere to protect the solr. 
in rospect of bis costs.— HANEY 7. 
KLMER, [1920] 1 W. W. R. 682, 30 
Man, lL. it. 380.---CAN. 


bb. —— -- -—.]-—BRIEN tv. 
(1832), Hayes & Jo. 23.—IR. 

co. --- — —-—---.]}--HAMILTON & JarF- 
FRAY v. BRYSON & SERVICE (1813), 17 
Fac. Coll. 3783.—SCOT. 


dd. Right to charge commission &: 
costs.J—Deft., when solr. for pltfs., 
collected certain moneys for them. 
He was a director of pitf. co. & also 
the holdor of debentures past due :— 
Held: be had a right to set-off the 
debenture debt against the moneys 
collected ; but be had no right ‘6 
charge a commission for collection 
over & above his costs.—SYDNEY 
Lanpd & Loan Co. v. A SOLICITOR 
(N. S.) (1910), 7 HK. L. R. 549.—CAN. 


ee. Pight to fees under K. B. Rule 
697 (Sask.).J— ACK v. CANADIAN 
NORTHERN TOWN PROPERTIES, [1924] 
31. L. R. 6382; (1924) 2 W. WL. R. 
992; 19 Sask. L. R. 329.—CAN, 


ff. Inquiry as to how much solicitor 
will charge—Whether consultation fee 
may be charged.j\—Where a vendor 
named in an agreement for sale of land 
on which default had been mude by 
the purchaser, enters a solr.'s office & 
asks him how much he would charge 
for clearing his title, but not pottin 
a satisfactory answer leaves him & 


WAtLsil 
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Sect. 1.—In general. Sects. 2 & 3: Sub-sect. 1, A. 
& B.] 


pay over to the Treasury the difference between 
the sums so received as costs & the sum allowed 
them on taxation.—Re PARKINSON, Re PROSECU- 
TION BY THE TrEAsuRY, RK. v. GERSHON (1887), 
56 L. 'T. 715; 3 T. L. R. 528, D.C. 

Assignment of costs by bankrupt solicitor.]— 
See BANKRUPTCY, Vol. V., pp. 775, 782, Nos. 6660, 
6661, 6714. 

Remuneration under Land Registration Act, 1925 
(ce. 21).]—See Solicitors’ Remuneration (Registered 
Land) Order, 1925. 


Sect. 2.—AMOUNT OF COSTS RECOVERABLE. 
See Part VII., post. 


SEctT. 3.—SPECIAL AGREEMENTS AS TO COSTS. 
SuB-sEcT. 1.—FormM OF AGREEMENT. 

A. Under Attorneys and Solicitors Act, 1870. 

See Solicitors Act, 1870 (c. 28), 8. 4. 

1204. Necessity for writing.|—’e HEMswortu & 
SPYER’S AGREEMENT (1883), 27 Sol. Jo. 499. 

1205. —-——.!—- fe Russe_i, Son & Scotr, No. 
2202, post. 

1206. --—- Agreement to charge nothing.]—— 
An agreement by an attorney with a chent ‘ to 
charge him nothing if he lost the action, & to take 
nothing for costs out of any money that might be 
awarded to him in such action”? need not be in 
writing.— JENNINGS tv. JOHNSON (1873), L. R. 8 
C. P. 425; 37 J.P. 695. 

Annotations :— Apprvd. Clare v. Joseph, (1907] 2 K. B. 369. 

Refd. Wild v. Simpson, 1919] 2 K. WB. 544, 

1207. -.|-—A solr., who was acting for 
a client in a county ct. action in which the chent 
was pltf., verbally agreed with him that he, the 
client, should not pay the solr. any costs. At the 
trial of the action the jury returned a verdict for 
pltf. with damages. The county ct. judge, on the 
application of deft., entered judgment for pltf. for 
the amount of the verdict without costs on the 
ground that under the proviso to Solicitors Act, 
1870 (c. 28), s. 5, pltf. was not entitled {0 recover 
from deft. more costs than were payable by pltf. 
to bis solr. under the agreement :—J/leld: (1) 
apart from the Act pltf. could not recover from 
deft. more costs than he was liable to pay his solr., 
inasmuch as party & party costs were awarded as 
an indemnity only; (2) upon the construction of 
the Act, for the purpose of applying the proviso 
to sect. 5 if was not necessary that the agreement 
should be in writing.—GuNbDRY v. SAINSBURY, 


engages another solr. to do the work, h. Right to 


the solr. first mentioned fs not entitled 
to charge a consultation fee.—Woon- 
WORTH v. ALLAN (1925), 36 LB, C. It. 
20.—CAN. 

ft. Unauthorised interference in case 
of minor.}—A solr. Interfering in the 
case of a minor, without due inquiry, 
is not entitled to costs.—Ae GoopEs 
(1850), 16 L. T. O. S. 325,.— IR. 

g. Reght to suc on quantum merutt.] 
-~—An attorney retained for the conduct 
of a chancery suit, & accepting such 
retainer, thoreby onters into a specific 
contract to carry on the proceedings & 
cannot, without due notice, & before 
the suit is terminated, rescind that 
contract, & sue on a quantum meriuil.— h 
COPPINGEK wv. BYNNOTT (1853), 3 
I.G. Li. R. 663.—IR. 


897.—N.Z 


payment 


Fizpenses 


reasonahle commission 
on rents collected. }—Solicitors who have 
had the management & sale of 
for a client & have made no charge by 
way of costs are, with the consent of 
the client, entitled to a reasuynable com- 
mission on rents & interest collected & 
moneys rcalised by sale. —GLENDINNING 
vy, SIEVWRIGHT (1903), 22 N. Z L. Xl. 


_ Kk. Charge for preparing bill of | 
tion.}—A client, bayine employed an 
agent to prepare a bil 
for the purpose of delay, is Mable in 
of the expense of It.— 
CLYNE 1. SWANSON (1830), 8 Sh. (Ct. 
of Sess.) 391; 5 Fac, Coll. 325,—SCOT. 
of commutec of in- 
vestigation & charge for making copies.) 
——Where a committee of a joint stock 


SoLiciToRs. 


[1910] 1 K. B. 645; 70L. J. K.B. 713; 102 L. T. 
440; 26 T. L. R. 321; 54 Sol. Jo. 327. 0. A. 
Annotations :—As to (1) Consd. McLean v. Carlish (1917), 

61 Sol. Jo. 399. Generally, Refd. Adams v, London 

Improved Motor Coach Bulluers (1921), 124 L. T. 587. 

1208. Agreement to charge less than 
ordinary costs.|—IuBERSON v. NECK (1886), 2 
T. L. R. 427. 

1209. -——.]—An agreement by a solr. 
with a client to charge him nothing for costs if he 
won his action, &, if he lost it, to charge only the 
same amount for costs as he would have recovered 
from the opposite party had the action been suc- 
cessful, is not an agreement which is required by 
Sohcitors Act, 1870 (c. 28), s. 4, to be in writing.— 

v. Joseph, [1907] 2 Kk. B. 369; 76 L. J. 
kK. B. 724; 968 L. 'T. 770; 23 T. L. R. 408; 51 
Sol. Jo. 467, ©. A. 
Annianen :~—Apld. Gundry v. Sainsbury, {[1910] 1 K. B. 


1210. Agreed amount retained by solicitor.] 
—Where a client deposited with a solr. a sum of 
money to be applied in payment of costs in certain 
matters of business with which the solr. was 
entrusted, &, after the costs had been incurred, 
verbally agreed with the solr. what the amount 
should be, & the solr. retained out of the sum 
sufficient to pay himself the agreed amount of 
costs. On the bkpcy. of the client :—Held: (1) 
his trustec was entitled to delivery of a bill of costs 
from the solr., & the retainer of the money by the 
solr, did not amount to payment; (2) the juris- 
diction to order delivery of a bil is independent of, 
& not ancillary to, the jurisdiction to order taxa- 
tion,—Re West, KING & ADAMS, Bx p. CLOUGH, 
{1882} 2 Q. B. 102; 611L. 5. Q. B. 6389; 67 L. T. 
57; 40 W. RB. 6144, D.C. 

Annotations :-—-.48 to (1) Distd. Re Thompson, ler p. Baylis, 
[189411 Q. B. 462. Refd. Ive Chapman (1903), 20'T. Lh. 
oe oe ile Refd. vie hrape, Av pp. Perrett, (1893) 8 
1211. What constitutes agreement in writing—- 

Necessity for signature by both parties.]|—To con- 

stitute an agreement as to costs between a solr. & 

his client within Solicitors Act, 1870 (c. 28), s. 4, 

the document, must be signed by both parties.— 

Re Lewis, I’a p. Munro (1876), 1 Q. B.D. T2413 

45 L. J. Q. B. 816; 35 L. T. 8575) aud nom. Rev, 

Munro, Re Lewis, 24 W. R. 1017, D.C. 


Annotations >—Expld. Bewlev v. Atkinson (1879), 13 Ch. D. 
283. Folid. Jee Raven, Ax 7. Pitt (1881), 45 1. T. 742. 
Dbtd. Jee Vhompson, ffx pv. Baylis, [1894] 1 Q. B. 462. 
Refd. fee Russell & Scott (1885), 30 Ch. PD. 114; Re 
Hill (&k6), 54 LT. 566 5 Re George, Francis v. Bruce 
(1890), 44 Ch. D. 6273; Caerleon Vinplate Co, r. Hughes 
(1891), 60 L. J. Q. B. 640, Pontifex vr. Farnbain (1892), 
68 L. T. 168; te West, King & Adams, Er p. Clough, 
11892] 2Q B.102: Pe Frape, Harp Perrett, [1893] 2 Ch. 
284; Le Thomas, [1893] 1 Q. B. 6703 Re Jones, [1895] 
2 Ch. 719; Bake v. French (No, 2), [1907] 2 Ch. 215; 
Hickinan ». Kent or Romney Marsh Shecp-Breeders’ 
Agssocen., [1915] 1 Ch. 881. 

1212. .J|—A. docutnent containing the 


terms of an agreement as to the amount of costs 

















co. was appointed to make an investiga- 
tlon for behoof of the co.; & one of 
their number, a writer to the Signet, 
acted as their clerk, but did not stipu- 
Jate for remuneration :——Held: not, 
entitled to make a charge for his 
time & trouble, but entitled to re- 
imbursement of bs cutlay, besides 
a charge for making copies his own 
chambers of the proceedings of the 
committee for their behoof.— DUNCAN 
v. UNION CANAL Co, (1831), 9 Sh. (Ct. 
of Sess.) 398.—-SCOT. 


m. Right to recover coats from 
eatute.}—An attorney who is bond fide 
employed for that purpose, & conducts 
the auit honestly, is entitled to recover 
his lawful fees & disbursements from 
the estate.—QUIN wv. PILKINGTON 
(1804), 11 8, C. 416.--8. AF. 


roperty 


of advocation 


Part VI.—REMUNERATION oF SoLICITORS—CoSsTS. 


payable by a client to her solr., signed by the 
client only, is not an ‘‘ agreement in writing” 
within Solicitors Act, 1870 (c. 28), 8. 4, as the 
document must be signed by both parties, & the 
solr. may be required to deliver a detailed bill of 
costs, to be taxed in the ordinary way.—Re Raven, 
Ee p. Prrr (1881), 45 L. T. 742; 30 W. R, 134. 


Annotations :—Refd. Re Russell & Scott (1885), 30 Ch. D. 
114; Re Thompson, Ea p. Baylis, [1894] 1 Q. B. 462; Re 
Jones, [1895] 2 Ch. 719. 


1213, —- ——-.]—_e Il e=msworTH & SPYER’sS 
AGREEMENT (1883), 27 Sol. Jo. 499. 
1214. ——— Document signed by client alone— 


Statement of account.|—Re FERNANDES, 

W.N. 57; 22 Sol. Jo. 348. 

Annotations :~——Consd. Clare v. Joseph, [1906] 2 K. B. 592. 
Refd. Re Iussell & Scott (1885), 80 Ch. D. 114; Pontifex 
v. Farnham (1892), 62 L. J. Q. B. 344. 

1215. ——.]— Re RAVEN, Ex p. Pitt, No. 


1212, ante. 
1216. 


[1878] 





——- Letter consequent upon com- 
munication from third party.|—A solr. delivered 
his bill, & after an interval wrote to his client that 
legal proceedings would be taken unless it were 
paid. He also wrote to a third party. In conse- 
quence of the letter to the third party, which had 
been communicated to him, the client wrote to the 
solr., ‘‘ I am off to Scotland, & will send you a 
cheque for the whole amount on my return,’”’ The 
solr. permitted a few months to elapse, & issued a 
writ, whereupon the client applicd for an order 
to tax :—Held: he was entitled to the order. As 
the client’s letter was not in reply to the solr.’s 
demand for payment, there was no agreement in 
writing within Solicitors Act, 1870 (c. 28), 8.1; & 
the forbearance of the solr. to sue, coupled with 
the client’s letter, did not bring the case within the 
secl.—-PONTIFEX ¥. FARNHAM (1892), 62 L. J. Q. B. 
344; O68 L. T. 168; 41 W. R. 2883; 87 Sol. Jo. 
146; 51. 149. 
Annotation :—-Dbtd. Bake v. Fronch (No. 2), [1907] 2 Ch. 215. 
1217, ~—— Receipt.|—-A solr. agreed to 
conduct certain litigation for his client for a fixed 
sum of money. In the course of the litigation the 
client paid the solr. certain sums amounting in all 
to more than the sum agreed. The htigation ter- 
minated in a settlement favourable to the chent, & 
a fresh arrangement was made that the solr. should 
retain the amount he had received from his client, 
though in excess of the amount originally agreed. 
This arrangement was embodied in a receipt 
signed by the client, on payment to her by the solr. 
of the amount recovered for her in the action :— 
Held ‘ (1) the reecipt though signed only by the 
chent & not by the solr., was “an agreement in 
writing ’’ within Solicitors Act, 1870 (c. 28), s. 4; 
(2) the money retained by the solr. was, in view 
of his client’s consent as contained in the receipt, a 
payment by the client to the solr. within Solicitors 
Act, 1843 (c. 73), 8. 41.—Re THompson, La p. 
BaYLis, [1894] 1 Q. B. 462; 63 LL. J. Q. B. 187; 
in = a 238; 42 W. RR. 462; 10 T.L. R. 89. D.C. 
nnotations :—As to (1) Folld. Re : , 95} 2 Ch. 719. 
ae Bae ve French, 1007 j 2 ch 13. Reta “Tint &. 
K. B. 446. 46 to (2) Consd. Ie Baylis, fisver 2 ca. iT 
me .|—Re JonEs, No. 1260, post. 
~——-_-——~ Memorandum referred to in 
letter from solicitor.|—-PItf., a solr., claimed in an 
account which was being taken before the master 
a sum of £635 alleged to be duc under a memo- 
randum signed by defts., in which they agreed tho 
balance due to pltf. for his costs of contentious 
business previously done by him on their behalf. 
This memorandum was referred to in a letter 
i by pltf.’s firm & written by them to defts. : 
Held: on the facts, there was an agreement in 
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writing signed by both parties; even if that were 
not so there was an agreement signed by defts., & 
that was a sufficient ment in writing within 
Solicitors Act, 1870 (c. 28), 8. 4; & the agreement 
must be referred to the taxing master for examina- 
tion.— BAKE v. Frencn (No. 2), [1907] 2 Ch. 215; 
76 L. J. Ch. 605; 97 L. T. 750; 51 Sol. Jo. 554. 

Annotations :—Reftd. Reid v. Cupper, [1915] 2 K. B. 147; 

Puddephatt ». Leith (No. 2), [1916] 2 Ch. 168; Ruf v. 

Pauwels, [1919] 1 K. B. 660. 

1220. What constitutes agreement ‘‘ respecting 
amount & manner of payment ’’—Retainer in 
criminal proceedings—Agreement for payment out 
of proceeds at sale of furniture—To ‘‘ cover ’’ 
costs of defence.|-A solr. was retained to defend 
a@ man charged with embezzlement & to act for 
him in a civil action in which he was deft. Both 
retainers were in writing. By the retainer in the 
criminal proceedings which was dated June 14, 
1912, the client agreed that the solr. should receive 
the proceeds of the sale of certain furniture ‘ to 
cover”’ the charges of the defence. The solr. 
received these proceeds. By the retainer in the 
civil action the solr. was to act for the client in the 
conduct of the action for an inclusive fee of one 
hundred guineas. On Oct. 28, 1912, the client 
pleaded guilty tothe criminal charge & was sen- 
tenced to penal servitude. Subsequently judg- 
ment was recovered against him under R. 8S. C., 
Ord. 14, in the civil action. On Feb. 10, 1914, 
applt., who had been appointed on Oct. 1, 1913, 
administrator of the client’s property under 
Forfeiture Act, 1870 (c. 23), 5. 9, applied by 
summons in the K. B. Div. under Solicitors Act, 
1870 (c. 28), s. 8, to set aside the agreements as to 
costs, as being untair & unreasonable, & for the 
delivery of a bill of costs & for taxation. The solr. 
in answer to the application contended (inter 
alia) that the amount agreed by the civil retainer 
had been paid more than twelve months before 
the application, inasmuch as he had collected 
with, as he alleged, the authority of the client, the 
sum of £100 from debtor of the client, & that, 
therefore, by reason of Solicitors Act, 1870 (c. 28), 
s. 10, the application was out of time. On Oct. 1, 
1912, the chent had assigned all his real & personal 
estate to the liquidator of a co. which had formerly 
employed him. On Apr. 1, 1914, the liquidator 
assigned the estate to applt. On Apr. 4, 1914, the 
master made an order setting aside the agreements 
& ordering the delivery of a bill of costs for taxa- 
tion. On appeal the judge at chambers set aside 
the master’s order on the ground that by reason 
of payment the application was out of time. On 
appeal to the Div. Ct.:—Held: (1) the retainer 
in the criminal proceedings was not an agreement 
“respecting the atnount & manner of payment.”’ 
of the solr.’s charges within Solicitors Act, 1870 
(c, 28), 8.43; (2) with regard to the retainer in the 
civil action, the solr. could succeed on his defence 
of payment only if the £100 had been received & 
retained by hitn in satisfaction of the agreed sum 
to the knowledge of the client & with the intention 
on the latter’s part that the agreement should in 
that way be ratified ; & there must be a further 
inquiry as to the facts relevant to this question.— 
fe Jackson, [1915] 1 K. B. 371; 84 L. J. K. B. 
648; 112 L. T. 395; 31 T. L. R. 1093; 59 Sol, Jo. 
272, D.C. 


B. Under Solicitors’ Remuneration Act, 1881. 
See Solicitors’ Remuneration Act, 1881 (c. 44), 8. 8. 
1221. Necessity for writing.|——Re Bayuis, No. 
1942, post. 
1222. Verbal agreement to 
account stated.|—TURNER v. WILLIS, 





ay balance of 
0. 13829, post. 
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Sect. 3.—Special agreements as to costs: Sub-sect. 
1, B.; sub-sects, 2 & 3, A.] 


1223. Payment in discharge of past costs.]—. 
Where a solr. accepted a lump sum in discharge of 
his client’s costs of a completed purchase without 
any agrecment in writing, & without delivery of a 
formal bill of costs :—Held: the bill was not out- 
standing, & did not require to be included in an 
ex parte order for taxation obtained by the solr. 
in respect of anothcr bill. 

Semble: a payment in discharge of past costs 
by way of accord & satisfaction is not an agreement 
for remuneration within Solicitors’ Remuneration 
Act, 1881 (c. 44), s. 8, & precludes taxation in the 
absence of special circumstances. A solr. acting 
for both mtgor. & mtgee. is not required to include 
the mtge. costs where there is no relation of solr. 
& client as to those costs between him & the mtgor., 
in his application for an ex parte order for taxation 
of separate bills against the mtgor. client.—Re 
DUNCAN (1907), 51 Sol. Jo. 485. 

1224. Sufficiency of signature—Signature by 
party to be bound.]—-(1) An agreement between 
solr. & client is a good agreement under above Act, 
s. 8, if signed by the person to be bound thereby, 
although it is not signed by the other party. 

(2) In order to impeach an agreement between 
solr. & client as unfair & unreasonable under 
above Act, s. 8 (4), it is not necessary that an action 
should have been brought to set it aside, or a 
previous order for taxation obtained; but, on 
a summons for taxation, if the evidence shows that 
there has been such an agreement & that there 
are grounds for suspicion of unfairness, the ct. 
will order the taxing master in taxing the bill of 
costs to consider whether the agreement was fair 
& reasonable. 

(3) The words “ by agreed costs £80” in such 
an agreement held to be a sufficient description 
of all the costs incurred up to the date of the agree- 
ment.—Re FRApE, Ex p. PERRETT, [1893] 2 Ch. 
284; 62 L. J. Ch. 473; 68 L. T. 558: 41 W. BR. 
417; 37 Sol. Jo. 373; 2R. 411, C. A. 


Annotations :—As to (2) Refd. Re A. & B., Ex p. W. (1900), 
44 Sol. Jo. 315. As to (3) Distd, Ive Baylis, [1896] 2 Ch. 





107. Refd. 7?e Thompson, Hr p. Baylis, (1894) 1 Q. B. 
462. Generally, Refd. Ne Urmston (1903), 48 Sol. Jo. 16. 
1225. Of solicitor—-Name written on head- 





ing of account.]|—The written name of a solr. in 
the heading of an account made out by his clerk 
does not amount to the signature of the solr. to an 
agreement contained in the account.—Re FrRapr, 
Ez p. PERRETT, [1893] 2 Ch. 284; 62 L. J. Ch. 
473; 68 L. T.47; 41 W. R. 232; 37 Sol. Jo. 196; 
2K. 411; on appeal, [1893) 2 Ch. p. 293, C. A. 

Annotations :—Refd. Re Thompson, Hr p. Baylis, [1894] 1 

Q. B. 462; Re Baylis, [1896] 2 Ch. 107; Re A. & B, 

ir p. W. (1900), 44 Sol. Jo. $15; Re Urmston (1903), 48 

Sol. Jo. 16. 

1226. What constitutes agreement within the 
Act—Undertaking in letter—Costs of mortgage.]— 
S. being desirous of borrowing money on mtge. 
wrote to P., a solr., a letter instructing him to raise 
£300 upon a specified security, & undertaking ‘‘ to 
pay your costs, which I agree at £20, exclusive 
of moncy out of pocket, to be incurred in & about 
doing what is necessary for the purpose of these 
instructions.”” P. found a mtgec. & carried out 


PART VI. SECT. 3, SUB-SECT. 1.—B. 

n. Scale fee disallnwed on sale of 
real property.J—In a contract for the 
Bale of real property the purchaser 
entered into an agreement os follows: 
* Assignment to be prepared by m 
solr. at my expense, together wit 
all searches & abstracts of title or 
coples of documents.”’ The vendor’s 
solr. in furnishing his bill of costs 


Orders, 1884 


clatmed the scale fee, relying on Solrs.’ 
Remuneration Act, 13st, 

sched, 1. 
master ruled that the bill was prepared 
on a wrong principle, & tha 
contract was specific the vendor’s solr. 
was not entitled to the scale fee, & 
directed an amended bill of costs to be 
furnished sctting forth the charges in 
detail :—Held: the taxing master was 


SOLICITORS. 


the mtge., acting on behalf of both the mtgor. & 
the mtgee., & retained out of the £300, £ 0 for 
costs of both parties, other than out-of- ocket 
costs. 8. then applied for an order directing P. 
to deliver a bill of all such fees, charges & dis- 
bursements as he claimed or had deducted, & 
referring such bill when delivered to taxation ;— 
Held: (1) S., the mtgor., was a ‘‘client’”’ & had 
employed P. as his solr. within above Act, s. 15 
(2) although the £20 was partly in respect of busi- 
ness in which the solr. was acting on behalf of the 
mtgee., the letter was an agreement for remunera- 
tion between client & solr. within above Act, s. 8 ; 
(3) in the absence of evidence that the charge of £20 
was either unfair or unreasonable it ought not to 
be referred for taxation.—Re PALMER (1890), 45 
Ch. D. 201; 59 L. J. Ch. 575; 62 L. T. 778; 38 
W. R. 673; 67, L. R. 377, C. A. 


Annotations :——As to (3) Consd. Re Frape, Ex p. Perrett, 
{1893] 2 Ch. 284. Reta. Ray v. Newton (1912), 108 L. T. 
313, 


1227. ——- Statement of accounts signed by 
client—Agreed costs.|—-Re Fraprr, kx p. PERRETT, 
No. 1224, ante. 

1228. 
post. 


——.]—Re Bayuts, No. 1942. 





SUB-SECT. 2.—CONSTRUCTION. 


See, generally, DEEDS, Vol. XVII., pp. 242 et seq. 

1229. Jurisdiction of court to construe-——On 
application for taxation.}—A public co., who by 
their act of incorporation were bound to pay all 
costs, charges, & expenses incurred in the purchase 
of lands either by themselves or the vendor, 
entered into a contract for the purchase of lands 
not comprised within the compulsory clause of 
their Act, & in the memorandum of agreement it 
was stipulated that the costs, etc., as well of them- 
selves as of the vendor, should be paid & discharged 
by them pursuant to their Act. Subsequently 
they obtained another Act of Parliament, by which 
it was enacted that all costs, etc., which they were 
liable to pay should be taxed as therein mentioned. 
Then Solicitors Act, 1843 (c. 73), was passed; & 
the co. having refused to pay vendor's solr.’s bill 
of costs when delivered, an action of covenant was 
brought on the agreement. The co. then moved 
to refer the bill for taxation, but the motion was 
refused with costs. On a motion or petition for 
taxation, there is no jurisdiction to construe an 
agreement; but if there be any equitable grounds 
for interference with the legal effect of it, or any 
necessity to consider its import, it can only be 
by bill filed for that purpose.-—Re Ruopes (1844), 
8 Beav. 224; 141. J. Ch. 97; 50 1. R. 883; sub 
nom. Re RHopKS, Ex p. GREAT WESTERN Ry. Co., 
3 Ry. & Can. Cas. 516; 4 L. T. O. 8. 250; 8 Jur. 
1109. 


Annotations :-—Consd. Re Hirst & Capes (1908), 99 L. T. 
Fisher 








624. Refd. I?e Stephen (1848), 2 Ph. 562; Re 
(1854), 18 Beav. 183. ; 
1230. .}—(1) To obtain the taxation 


of a bill of costs after payment petitioner must 
allege & prove specific items of overcharge, even 
if the payment has been made under protest & 
upon pressure. 

(2) Upon a petition for taxation, the ct. has no 


right.—J?e ALEXANDER TO GRATIAM, 
{1921) 1 I. R. 186.—IR. 


PART VI. SECT. 3, SUB-SECT. 2. 

o. Construction of word “ disburse- 
ments.”"}—An agreement between 48 
solr. & client by which the former 
agrees not to chee ** golr.’s foes,’’ but 
only disbursements, does not include 
counsel fees charged by the solr., who, 


General 
The taxing 


as the 


Part VI.—REMUNERATION oF SoLicrrors—Costs. 


jurisdiction to determine the construction of a 
disputed special contract as to the costs. 

(3) The true construction of Solicitors Act, 1843 
(c. 73), s. 38, is, that a third party, liable to pay 
costs originally payable by a client to his solr., 
stands, on a reference to tax, in the same situation 
as the client himself, & the costs must be taxed 
as between solr. & client.—Re THOMPSON (1845), 
8 Beav. 237; 1 New Pract. Cas. 142; 14 L. J. Ch. 
187; 4L. T. O. S. 330; 9 Jur. 169; 50 BK. R. 93. 


Annotations :—As to (2) Consd. Hirst & Capes & Elsworth 
v. Fox (1908), 99 L. T. 624. Refd. fe Fisher (1854), 18 
Beay. 183; Ward v, Lawson (1872), 8 Ch. App. 65. 


1231. .|—A solr. acted for clients 
under a special agreement as to costs, which was 
doubtful :—Held: the ct. had no jurisdiction to 
determine the construction & effect of the special 
agreement on petition.—e BEALE (1849), 11 Beav. 
600; 50 HK. R. 049. 

12382. Limitation of client’s HMability—‘‘ Carrying 
on ”’ action.|—Where the following memorandum 
was given by M., an attorney, to H., his client: 
“T undertake to carry on this action on having the 
cash provided for costs out of pocket, such costs 
not to exceed £15 including counsel’s fees, not any 
witnesses’ expenses ’? :—Held: HH. was not liable 
for any costs beyond the £15, & the words “ carry- 
ing on” meant to execution & not to judgment only. 
—Moon v. HA (1864), 17 C. B. N.S. 760; 11 
L. T. 275; 18 W. R. 83; 144 BE. R. 304. 

1233. Liability dependent on success of action— 
Costs awarded but not paid.|—Applt., a solr., agreed 
that he would not charge resp. (a) such costs in 
excess of party & party costs as are usually 
known by the term solr. & client costs, (b) profit 
costs in htigious matters where resp. lost his own 
case, unless in any such action, resp. was awarded 
any costs such as costs of an issue or interlocutory 
costs when applt. was to be entitled to look to 
resp. for an cquivalent amount. If resp. succeeded 
in obtaining judgment applt. was to be entitled 
to look to resp. for (c) the full amount of his out- 
of-pocket. expenses & disbursement or other pay- 
ments, (d) party & party costs exclusive of sums 
received by him under (¢), If resp. lost applt. was 
to receive disbursements only, & any party & 
party costs awarded to resps. Resp. requested 
applt. to confirm this arrangement in writing, & 
after a discussion of the difliculty in which a client 
would be placed by reason of Solicitors Act, 1870 
(c. 28), & the decision in Gundry v. Sainsbury, 
No. 1207, ante, an attempt was made by applt. to 
do so, & at the same time to protect resp. On 
the construction of the written arrangement :— 
Held: in an action by resp. against a third party, 
in which resp. recovered costs, but which costs, 
owing to defts. insolvency were never paid, applt. 
was entitled not only to his out-of-pocket. expenses, 
but to judgment against resp. on his bill of costs 


as delivered.—McL 
Sol. Jo. 309, EAN v, CARLISH (1917), 61 








SUB-SECT. 3.—Vatiptry oF AGREEMENTS. 
sean A. In General. 
- “Agreement to accept amount fixed by third 
party.)—An attorney may maintain as assumpeit, in 


being a barrister, acte —_ 
Re Soutcrtor, 17C. L. T Goo N 123 


p. Right to recover counsel's fi 
from solicitor.J—MILL ArEY 
(1876), 27 C. Pp. 147 CAN. e 


q. light of parties to show q 
a: OLLOW Te cern v DONT 
180 ae » (1858), 10 Ir. Jur. 
r. Construction of word “ outlay.”’ 
J.—VOL. XLII. 





109.—IR. 


of money, to 
Defts. 


McCoy v. Hoag (1918), 52 I. L. T. 


t. Whether counterclaims 
in “ out-of-pocket expenses.’’}—A 
of solrs. entered inte an agreement 
with a client to conduct two cases in 
which he was pltf. for a specific sum 
include advocacy & 
ae but costs out of pocket. 

ed counterclaims in both 
actions after the agreement had been 
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consideration of soliciting a cause in other cts. 
than that in which he is admitted; & a promise 
to pay him what a third person shall award for his 
trouble is lawful—THurRsBY v. WARREN (1629), 
Cro. Car. 159; 79 EB. R. 738. 


Annotations :—Mentd. Chapple v. Durston (1830), 1 Cr. & 
J.1; Spencer v. Hommorde, [1922] 2 A. C. 507. 


1235. Conveyance taken from married woman.] 
—A solr. makes an absolute conveyance to himself 
of £1,000 from pltf.’s wife, whilst sho was parted 
from her husband; the considerations expressed 
in the deed, are for services done, & favours 
shown; the bill is brought to set aside the deed, 
as obtained by fraud. Lord Hardwicke, on all 
the circumstances of this case, decreed the deed 
should stand only as a sccurity for such sum as 
was justly due to deft.—SAUNDERSON v. GLASS 
(1742), 2 Atk. 296; 26 Ff. R. 581. L. C. 
Annotations :—Refd. Crossloy v. Parker (1820), 1 Jac. & W. 

460; Ingram v. Wyatt (1828), 1] Hag. Kee. 384; Cheslyn 

v. Dalby (1836), 2 Y. & ©. Ex. 170; Booth v. Creswicke 

(1844), 13 L. J. Ch. 217. 

1236. Agreement for lump sum.} — (1) An 
agreement by a solr. to take a gross suin from his 
chent in lieu of costs is not void, though regarded 
by the ct. with jealousy. 

(2) Settlement of a bill of costs between a solr. 
& client upon a special agreement, precludes an 
order being made upon petition for taxation: 
the agreement must first be set aside by suit. before 
the matter can be reopened.—Re WHITCOMBE 
(1844), 8 Beav. 140; 1 New Pract. Cas. 70; 14 
L. J. Ch. 19; 4 L. T. 0. S. 1304; 50 HK. R. 56 
Annotations :—Consd. Philby v. Hazle (1860), 8 C. B. N.S. 

647. Refd. Re Stephen, Er p. Bass (1848), 2 Ph. 562; 

Re Fishor (1854), 18 Beav. 183 ; Stedman v. Collett (1854), 

17 Beayv. G08; Re Russell & Scott (1885), 30 Ch. D. 114; 

dte West, King & Adams, Zc p. Clough, [1892] 2Q. B. 102. 

1237. Must be fair.|—The scttlement of a 
solr.’s bil by the client for a fixed sum is valid, & 
will not be disturbed by the ct., when it has been 
entered into fairly, & with proper knowledge on 
both sides. 

Several years after a solr. had ceased to act for 
his client, an agreement was cntered into between 
them, for the delivery up of the client’s papers, 
in consideration of a fixed sum to be paid to the 
solr. when the Ct. of Ch. should declare that he 
was one of the next. of kin of IX. & cntitled to a 
fund in ct. No bill was delivered, & five years 
afterwards the right of the client was established : 
—Held: the agreement was valid, there having 
been no fraud or undue pressure, the client having 
had the full bencfit of the agreement, & it being 
impossible to replace the parties in their original 
position.-STEDMAN v. COLLETT (1854), 17 Beav. 
608; 24 L. J. Ch. 113; 18 Jur. 457; 51 BE. R. 
1171; sub nom. STEADMAN v. OOLLETT, 23 L. T. 
O. S. 45. 

— : ; Ins (1859), 1 Giff. 270; 
ay tmearlig resi ann oe i Goat) ee West, King & 

Adams, Er p, Clough, [1892] 2 Q. B. 102. 











1238. .|—-MorGAN v. HIGGINS, No. 
2883, post. 
1239. Presumption of fairness.}—In the 





absence of a plea of no signed bill delivered, it 
is competent to g 7 attorney to rely upon a contract 
for a specific sum “or business to be done, without 
producing a bill & showing charges fair & reason- 








made :—Held: the counterclaims wero 
not included in the agreoment, & the 
solra. were therofore entitled to their 
charges in respeot of such countor- 
claims.—Re STRELE, Er p. Reus & 
Day (1892), 11 N. Z. Tu. R. 104.—N.Z. 


included 
firm 
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a. General rule.|-—No bargain be- 
tween a solr. & cHent, whereby the 
latter undertakes to pay more than the 


si K 
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Sect, 3.—Special agreements as to costs: Sub-sect. 
3, A. & B. (a) & (b).) 

able amounting to or exceeding the stipulated sum. 

~—SCARTI v. RUTLAND (1866), L. R. 1 C. P. 642. 
1240. Agreement to act at fixed salary.] — A 

count in a declaration in assumpsit set forth an 

agreement between an attorncy & solr. & a co., 
that ‘‘from January then next, pltf., as the 
attorney & solr. of the co., should receive a salary 
of £100 per annum, in lieu of rendering an annual 
bill of costs for general business transacted by him 
for the co. as such attorney & solr.; & should for 
such salary advise & act for the co. on all occasions 
in all matters connected with the co.” the 
prosecuting & defending of suits, preparing bonds, 
& some other matters, for which he was to be 
allowed the regular charges, being excepted, “ & 
that. he should attend the secretary & the board 
of directors when required.” The count then 
alleged, ‘‘ That in consideration that pltf. had, 
at the request of the co., promised the co. to per- 
form his part of the agreement, the co. promised 
pltf. to perform their part, & to retain & employ 
him as such attorney & solr. of the said co., on 
the terms aforesaid.” The count then alleged for 
breach, that ‘‘ though for a small space of time the 
co, did retain & employ pltf. as such attorney & 
solr. on the terms aforesaid, & did pay him a small 
part. of the salary, & though he was always ready 
& willing to advise & act for the co., & to accept 
the salary on the terms aforesaid, & in all other 
respects to fulfil the agreement on his part, yet 
the co. disregarding, etc., did not, nor would, 
continue to retain or employ pltf. as such attorney 
or solr. on the terms aforesaid, but, on the con- 
trary,” in May, “ wrongfully dismissed & discharged 
pitf. from such employment & retainer, & then & 
from thence hitherto have wholly refused to retain 
or employ him as such attorncy & solr. of the co., 
& to pay him the salary as aforesaid, by reason of 
which last-mentioned premises pltf. has wholly 
lost & been deprived of the salary, & also of divers 
great gains & profits which he might & otherwise 
would have derived from such employment in & 
about the prosecuting & defending of suits & 
preparing of bonds, etc.” After a verdict for 

pltf., with £200 damages :—J/eld: the count did 

sufficiently allege a consideration for the promise 

to retain & employ pitf. as attorney & solr, & 
the consideration was not exhausted by the promise 
on the part of the co. to perform the agreement.— 

EMMENS v. ELDERTON (1853), 4 H. L. Cas. 624; 

13 C. B. 495; 22 L. T. O. 8.1; 18 Jur. 21; 10 

KE. R. 606, H. L.; affg. 8. C. sub nom. ELDERTON 

v. HMMENS (1848), 6 C. B. 160, Ix. Ch. 

Annotations :-—Mentd. Bechham ». Drake (1849), 2 Tl. L. 
Cas. 579 ; Goodman v. Pocock (1850), 15 Q. KB. 576; G. N. 
Ry. v. Harrison (1852), 19 L. T. O. S. 259; Rust v. 
Nottidge (1852), 1 E. & B. 99; Hochster v. De La Tour 
(1853), 2 KE. & B. 678; Payne v. New South Wales Coal 
& Intercolonial Steam Navigation Co. (1854), 10 Exch. 
283; Red ». Haskins (1855), 5 KE. & B. 7293 Cuchson v. 
Stones (1858), 5 Jur. N. 8. 337; Darlow v. Edwards & 
Snow (1862), 6 L. T. 905; Whittle ». Frankland (1862), 
2B. & 8.49; Worthington », Sudluw (1862), 8 Jur. N. §. 
668: Danube & Black Sva Ry. & Kustendjfe Harbour Co. 


v, Xenos, Xenas v. Vanube & Black Soa Ry. & Kusxtendjic 
Harbour Co. (1863), 13 C. B. N. 8. 825; M‘Intyro v. 


recoguised fees for the work to be done, 
can be enforced.— Re GEpprs & WILSON 
(1869), 2 Ch. Ch. 417.— CAN, 

12401. Ayreementtoactat fired salary.) 
—The agreemcnt to pay uv solr. a fixed 
sum as @ yearly salary in lieu of paying 
items in detail, is neither Meal nor 
unusual, whether it provides for the 
past or the future.- FALKINER +. 
GRAND JuNCTION Ry. Co. (1883), 4 
O. R. 350,--CAN, 

1240 ii. }—An_ attorney 


1240 ili. 








may 


agree to do work for a client for a 
luinp gum in lieu of his ordinary fees.— 
INCORPORATED LAW SOCIETY 4. 
BARD, [1904] T. S. 168.—S. AF. 


. An agreement to pay 
an attorney a lump sum for professional SAF 
nervicos is valid & binding unless undue . 
advantage has been taken by one party 
to tho agreement of the other, & neither 
of the parties can, without the consent 
of the other, go behind the agreement 
& insist that a bill of costa shall be 


SOLICITORS. 


Belcher (1863), 14 0. B. N. 8. 654; Churcohward v. R. 
(is65), L. R. 1 Q. B. 173; Lewin v. Brown (1866), 1é 
. Ki, 640; Frost vo. Knight (1870), L. R. 6 Exch. 322; 
eep Sea Fishing & Ice Co. v. Ansell (1888), 59 
45; Turner v. Sawdon, (1901) 2 K. B. 653; 
Devonald v, Rosser (1906), 75 L. J. K. B. 688; He Rubel 
Bronze & Metal Co. & Vos, [1918] 1 K. B. 315; Sweet v. 

Williams (1922), 128 L. T. 379. 

1241. .|—A co. who employed standing 
solrs. at a fixed salary, became the purchaser 
under the ct. The biddings were opened on pay- 
ment by appct. of the costs of the co. :—Held: 
appct. was not, on the taxation, entitled to the 
benefit of the private arrangement between the co. 
& their solrs—RAYMOND v. LakEMAN (1865), 34 
Beav. 584; 55 BK. R. 761. 

1242. eee agreement between a client & 
a solr. that the solr. shal] be paid a fixed yearly 
salary, to be clear of all expenses of his office, & to 
include all emoluments, he paying to the client 
any surplus which may arise of receipts over 
payments, is not opposed to the provisions of the 
Solicitors Acts, nor to the policy of the law, where 
it is also a term of the agreement that the solr. 
is not to transact professional business for any 
other client. Qu.: if a client & his solr. were to 
agree that the solr. should be paid a fixed salary, & 
should receive no costs beyond disbursements, 
whether an adverse party in a suit, on being ordered 
to pay costs, could be compelled to pay the client 
any costs beyond the solr.’s disbursements.— 
GALLOWAY v. LONDON Coren. (1867), L. R. 4 Eq. 
90; 36 L. J. Ch. 978; 16 L. T. 407; 15 W. RR. 
1032. 

1243. ——-.]—-A public body employed a solr. 
as their clerk at a fixed annual salary for which 
(inter alia) he was to prosecute & defend all legal 
proceedings taken by or agamst them. Out-of- 
pocket expenses were to be paid by them. In an 
action brought against them judgment was 
entcred for them with costs to be taxed as between 
solr. & client. On taxation the registrar struck 
out all items except out-of-pocket expenses paid 
by the solr. on the ground that all work done by 
him in the conduct of the action was covered by 
his salary :—-Held: the taxation was wrong & 
ought to be reviewed.—IIENDERSON v. MERTHYR 
TYDFIL URBAN COUNCIL, [1900] 1 Q. B. 434; 69 
L. J. Q. B. 335; 48 W. R. 332, D.C. 

Annotation :-—Refd Adams v. London Motor Builders, [1921] 

1K. B, 495, 


Boston D 
L. tT. 3 








B. In Contentious Matters. 
(a) In General. 

See Attorneys & Solicitors Act, 1870 (c. 28), s. S. 

1244. General rule----Agreement must be fair & 
reasonable.|—Re STUART, Ex p. CATHCART, No. 
1254, post. 

1245. Right of taxing master to opinion of 
court—When arising—-No money payable under 
agreement.j|-—-By an agreement between clients & 
solrs., it was agreed that in the event of the solrs. 
succeeding in recovering certain property for the 
clients, they should receive 10 per cent. on the 
value of the property. The agreement was sub- 
mitted to the taxing master before the solrs. had 
taken any steps in the matter, & the taxing master 





taxed.— Murray v. Yoyo, [1912] 


C. P, b. 807.—8. AF. 

1240 iv. -}—An agreement by a 
party to pay a hump sum for costs in a 
civil case is invalid.—Marks & HoL- 
LAND v, PALMER, [1915] T. P. D. 246,— 


b. Agreement to do work at haif 
fees.)—It is very unprofessional to 
offer to do business at half the usual 
price.—MoEGan v, COCHRANE (1847), 
10 L. T. O. 8. 37.—IR, 


HUuB- 
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required the opinion of the ct. to be taken thereon 
under Attorneys & Solicitors Act, 1870 (c. 28), 8.4: 
—Held: the opinion of the ct. on the validity or 
fairness of the agreement could not be required 
under sect. 4 of the Act, before any money was 
payable under the agreement.—Re ATTORNEYS & 
Soricrrors Act, 1870 (1875), 1 Ch. D. 573: 45 
L. J. Ch. 47; 24 W. R. 38. 


Annotations :—Refd. Re A Solicitor, Kx Pp. Law Society, 
{1912] 1 K. B. 302; Wild v, Simpson, [1919] 2 K. B. 544. 


(b) Particular Instances. 


1246. Payment of costs depending on result—No 
costs if unsuccessful.]|—-A., an attorney, agreed to 
conduct a cause for B., for one hundred guineas, 
besides his taxed costs; if tried, A. to pay all 
expenses ; if not, he was to receive the samc sum ; 
if tried, & a verdict against B., A. to have no 
demand on B. for costs:—Held: whether this 
agreement were Icgal or not, A. should have 
declared specially on it.—Guy v. GowER (1816), 
2 Marsh. 273. 

1247. —-—.]—It is a good defence to an 
action on an attorney’s bill, that he undertook 
to perform the business on the principle of ‘ No 
cure, no pay.”’-—TABRAM v. HORN (1827), 1 Man. 
& Ry. K. B. 228; 6L. 5.0.8. K. B. 24. 
anes Refd. Fray v. Voules (1859), 33 L. T. O. S. 








1248. ———- ———.|—Luxrorp v. LarGr (1833), 
5C. & P. 421; 172 BH. R. 1036, N. P. 

1249. ——--,| TURNER v. TENNANT (1846), 
10 Jur. 429, n. 

1250. Agreement to pay out-of-pocket expenses 
only.]— Debt on an attorney’s bill for business dono 
in conducting a suit at law. Pleas nunguam 
indebitatus, a sct-off, & money paid into ct. :— 
Held: deft. was not precluded from giving in 
evidence a contract that the business should be 
done for “the money out of pocket.”—JONES v. 
READE (1836), 5 Ad. & El, 529; 5 Dowl. P. C. 216 ; 
2 Har. & W. 382; 1 Nev. & P. K.B. 18; 6L. J. 
K.B.9; 111 B. R. 1265. 

a ar :—Refd. Jewell v. Wyatt (1838), 1 Will. Woll. & 


1251. Agreement to pay interest.)—-An agree- 
ment, pending a litigation, that a solr. shall be 
entitled to compound interest on his demand, can- 
not be supported. 
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In 1851 A. & B. agreed to charge their real 
estates, with the amount of costs due to their solr., 
with annual rests. The solr. instituted a suit to 
enforce the licen, & the client presented a petition 
for taxation. The ct. made the usual order for 
taxation, with a direction to the master to ascer- 
tain the amount due in 1851, but held itself incom- 
petent, on this occasion, to deal with the question 
of lien.—Re Moss (No. 2) (1853), 17 Beav. 346; 
51 E.R. 1067. 

1252. Agreement with illiterate person—To pay 
costs out of property subject of suit.}—A client 
obtained an order of course for the taxation of his 
solr.’s bill. <A special agreement existed between 
them, which ought to have been mentioned on the 
application ; but this was in the possession of the 
solr., who refused to furnish a copy. The ct. 
declined to discharge the order, though irregular. 

Agreement between a solr. & his client, an 
illiterate person, for payment of his bills, taken at 
& given amount, solely out of the produce of some 
property, the subject of the suit :—Held: not to 
preclude taxation.—Re INGLE (1855), 21 Beav. 
275; 251. J. Ch. 169; 26 L. 7. 0.8.65; 1 Jur. 
N.S. 1059; 52 EB. RR. 865. 

1258. Agreement to refund amount paid—In 
event of obtaining decree for costs.]~-A_ solr., 
pending a suit in Chancery, received from A., his 
client, in 1846, his bill for costs already incurred, 
upon an agreement with A., to refund the amount 
to him in the event of his obtaining a decree for 
costs in the suit. A. became bkpt. in 1847, & 
shortly after obtained his certificate, & died. The 
suit proceeded, the assignees not interfering, 
& a decree was pronounced under which the costs 
were awarded to A., & were received by the solr. 
In an action against the solr. by the assignees of 
A.:—Held: the contingent right to have the 
amount advanced by him for costs repaid under the 
agreement, which was a valid agreement, & made 
upon a sufficient consideration, was an interest 
in A., which on his bkpcy. passed to his assignees ; 
& consequently the latter were entitled to recover 
the sum so paid by A. as money received to their 
use.—MORGAN v. TAYLOR (1859), C. B. N.S. 
653; 28 L. J.C. P2178; 5 Jur. N. S. 701; 7 
W. RR. 285; 141 E. R. 262. 

1254. Agreement not to charge extra costs.}--- 


PART VI. SECT. 3, SUB-SECT. 3.— 
B. (b). 


1250 {. Agreement to nay out-of-pocket 
expenses only. }—There is no principle of 
public policy to prevent an attorney 
stipulating to conduct an action for 
the costs out of pocket; & if such an 
agreement be cleurly shown, the ct. 
will stay proceedings in an action 
brought to recover full costs.— 
BARRETT v. CLANCY (1834), Hayos & Jo. 
702.—IR. 

1250 ii, .}—A Jaw agent having 
committed a blunder in conducting 
a criminal prosecution, offered to con- 
duct a new prosecution & to “* charge 
nothing thercfor, except mero outlays, 
should we succeed in proving B. to be 
the guilty person ’?; & this offer was 
accepted, & the prosccution failed :— 
Held: the agent was bound by the 
agreoment, & was not cntitled to charge 
except for outlay.— Swanson  v. 
ROBERTSON (1833), 11 Sh. (Ct. of Sess.) 
718.—SCOT. 

o, Interest of solicitor conflicting 
with duty— Agreement tnvalid.)—Moss 
v. Moss (No, 2) (1900), 21 N.S, W. Ea. 
253,—AUS. 

d. Agreement to pay costs already 
tneurred.}—Deft. agreed by letter to 
pay to pltf. solrs. by promissory notes 
& sum certain in money for their costs 
previously incurred in the conduct of 





an action :-—J/eld : Act, No. 8, 1868-9, 
8. 8, provided that agreements in 
writing, duly signed, whether with 
respect to past or future work, were 
valid, but the agreement, being one 
made between solr. & clicnt, was sub- 
caps to the control of a ct. of cquity.— 

TARGRAVE v. MILLER, [1925]8. ALS. ml. 
379.—AUS. 

e. Agreement fo pay solecitor out of 
insurance moneys tf charge of arson 
failed.j-——-Re FRASER (1890), 13 BP. R. 
409.—-CAN. 


f. Agreement to pay retaining fec— 
Proper advice given to eclricnia J—Thbe 
solr. during the progress of the action 
in respeet of which the costs In question 
were incurred, made a contract in 
writing with his clicnts for the payment 
to hiin of a retaining fee of $100, 
explaiuing fully to them the effect of 
the bargain, & that, in case of their 
success in the action & costs being 
awarded to them, they would not be 
able to tax against pr claim from the 
opposite party the amount of this fea. 
The officor allowed the retaining fee 
on taxation, & reported that the con- 
tract was a fair reasonable one :— 
Held: the contract could not be 
enforced against the clionts.—FOoORD »v. 
MASON (1894), 16 P. R. 25.—CAN, 


F; Threats to cltent—Agreement in- 
valid.}—In the course of the negotia- 


tions between the solr. & the client 
leading up to the imaking of the 
impeached agreement, the solr. had in 
a lotter made a statement that the 
amount of his disbursements in the 
litigation had been con eee in 
excess of the actual amount, & had alsa 
strongly intimated the probability 
that he would be compelled to dispose 
of a certain judgment, in which his 
clients were lurgely interested & which 
had been assigued to him, upon terms 
which night have left little or nothing 
for them unless they would provide 
him with funds to carry on the litiga- 
tion -— Held : without imputing to the 
solr. an intentional mi-statement of 
the amount of his disbursements for 
the purpose of procuring the arrange- 
ment or the intention to hold out the 
prospect of the loss of the claim as a 
threat for the purpose of securing an 
undue advantage, that the misstate- 
ment & the threats were such as to 
render tho clients incapable of acting 
frecly & independently &, thereforo, 
phe eigen shonld ne set aside,— 

RESTON v. NUGENT (1900), 13 Man. 
L. R. 511.—CAN, : 


h. Agreement to pay fee & part of 
properly recovered.|—Suit by a pleader 
oy er his client to enforce a contract 
which provided for the payment to 
the former of a la 


remuneration f 
his services, inclu rine 


® portion of the 
K 2 
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Sect. 3.—Special agreements as to costs: Sub-sect. 
8, B. (0), & C. (a) & (0); sub-sect. 4.) 


Where an attorney had been employed by the 
father of an infant to bring an action for a personal 
injury to the infant, on the understanding that in 
the event of his recovering damages he would not 
charge extra costs, & he did recover damages :— 
Held: the infant, by his father, could sue the 
attorney for the damages, & the attorney could 
not detain any part for extra costs, even although, 
through defect in pltf.’s evidence in the original 
action, & other circumstances, such costs had 
turned out greater in amount than could have been 
expected.—CoLLINs v. Brook (1859), 4 H. & N. 
270; 28 L. J. Ex. 143; 32 L. T. O. 8S. 357; 157 
BE. R. 842; on appeal (1860), 5 H. & N. 700, 
Ex. Ch. 

Annotation :—Mentd. Re Brocklebank, Ex p. Brocklebank 

(1877), 6 Ch. D. 358. 

1255. Agreement to pay additional commission.] 
—Where, according to agreement, a solr. charged, 
in addition to his costs, a commission of 5 per cent. 
upon certain property recovered for a client, such 
charge was disallowed, although it formed part of a 
settled account.—PINCE v. BEATTIE (1863), 32 
L. J. Ch. 7384; 9 L.7.315; 27 J. P. 804; 9 Jur. 
N.S. 1119; 11 W. R. 979. 

1256. ———.]—_’e ANGELL (1877), 41 J. P. Jo. 
292. 

1257. Agreement to conduct bankruptcy pro- 
ceedings—-No provision for continuation of re- 
tainer.]|—A solr. agreed to conduct certain bkpcy. 
proceedings on the terms that his costs should not 
exceed £10. In the course of the proceedings his 
clients left him & employed other solrs., & he sent 
in a bill of costs for a larger amount than £10. 
The county ct. judge, sitting in bkpcy., declared 
the agreement to be void, because it did not con- 
tain a provision that the solr. originally employed 
might conduct the bkpcy. proceedings to an end: 
—Held: the order was wrong on the ground that 
the agreement was fair & reasonable, & the solr. 
could have gained no advantage if he had been 
allowed to prosecute the proceedings in bkpcy. 
to a conclusion, since under no circumstances could 
he have obtained costs beyond the amount of £10 
out of the estate.—Re OWEN, Ea p. PAYTON (1885), 
52 L. T. 628; sub nom. Re OWEN, Ka p. PEYTON, 
2 Morr. 87, D.C. 

1258. Agreement not to charge any remunera- 
tion.}—KKNowLis v. GRUNDY (1884), 1 T. L. R. 
25, D.C. 

1259. Agreement for excessive remuneration.] — 
Re Stuart, Ea p. Catucart, No. 1284, post. 

1260. Agreement as to costs of criminal business 
——In police court or at quarter sessions.|—(i) An 


property in suit.:—ZJ/eld: that such 
a contract stands on a different footing 
from one between private persons, & 
the ct., before enforcing it, should 
require pltf. clearly to show its fairness, 
& that no undue advantage has been 
taken of the client. 1t is necessary 
in such a case to look to the whole of 


the clicnt with full knowledge of its 
effect, & to be in itself just & reason- 
able..~—Nkw Ross Union To CoLFEeR, 
11894) 2 1. R. 118.—IR., 


m. Appeal to House of Lords with- 
out authority of cluent—Verbal under- SCOT. 
standing unth Scottsh agents to pay 
expenses. |—Scottish agents without con- 


SoLIcITrors. 


agreement as to the payment of costs by a client 
to his solr., though signed by the client only, is 
an “ agreement in writing '’ within Solicitors Act, 
1870 (c. 28), 8. 4. : 

(2) Costs in respect of business done on a criminal 
charge in a police ct., & at quarter sessions are 
subject to taxation, & an agreement relating to 
them is within Solicitors Act, 1870 (c. 28).—Re 
JONES, [1895] 2 Ch. 719; 64 L. J. Ch. 832; 73 
L. T. 543; 60J3.P.7; 44 W. R.10; 13 R. 707; 
on appeal, [1896] 1 Ch. 222, O. A. 


Annotations :—As to (1) Folld. Bako v. French (No. 2), 
{1907] 2 Ch. 215. Refd. Ruf v. Pauwels, [1919] 1 K. B. 
660; Rye v. Purcell, [1926] 1 K. B. 446. 


Agreements amounting to champerty.]—<Scee 
Action, Vol. I., pp. 85-87, Nos. 695-708. 


C. In Non-Contentious Matiers. 
(a) In General. 
See Solicitors’ Remuneration Act, 1881 (c. 44), 
5. 8. 
1261. Jurisdiction of court—To refer to taxing 
master—Where evidence impeaching agreement.]— 
Re PALMER, No. 1226, ante. 














1262. -|—Jte FRAPE, x p. PER- 
RETT, No. 1224, ante. 
1263. ———,|—Re BAYLis, No. 1942, post. 


1264, ——- —~—.|—-Ite A. & B., Ea p. W., No. 
1286, pom. 

1265. What court must consider—Absence of 
independent advice.|—-?e HOGGART’S SETTLEMENT, 
No. 1269, post. 

Moderation of costs.]|—See Sect. 7, post. 


(6) Particular Instances. 


1266. Agreement to pay according to amount 
realised—Payment partly in cash & partly in shares. ] 
Gon GRAY, Ea p. EvERITT (1886), 30 Sol. Jo. 551, 

fe A. 

1267. Agreement for remuneration in addition to 

cone fee.|—Re Scotr & BAKER (1889), 33 Sol. Jo. 
70. 

1268. Agreement obtained under pressure— 
Client acting in ignorance.|—On Mar. 13, 1888, 
a client instructed a solr. to act on his behalf in the 
completion of the purchase of a tea & coffee 
business for £500. <A number of letters were 
written, &, according to the solr.’s statement, 
between twenty & thirty interviews held, & other 
business done. On Mar. 31, 1888, the client & his 
solr. signed a memorandum of agreement that the 
bill of costs, without being made up to date, 
should be £42. The client was a gentleman’s valet, 
& alleged that he acted in ignorance & under 
pressure in coming to the agreement :—Held: 
under the circumstances, the bargain was unfair & 


of Sess.) 714; 32 Se. Jur. 275.—SCOT 

n. To guarantee law agent his costs 
of fighting case unsuccessfully, }—Mao- 
KENDRICK wv. NATIONAL NION OF 
Dock LABOURERS, [1911] S. C. 83.-— 


tho circumstances & the substance of 
the transaction, & not merely to tho 
language of the agreement.—NUTHOO 
LALL t. BUDRER PERSHAD (1869), 1 
N. W. 1.—-IND. 

k. Note given for amount in excess 
of vakil’s fee.J--ANANTAYYA v. PaD- 
MAYYA (1892), I. L. R. 16 Mad. 278.—~ 
IND. 

1. Agreement for special remunera- 
tion.}—A country solr. may contract 
with his client for special remuneration 
for bis personal attendance in Dublin 
on the trial of an action on a law argu- 
ment. Such contract must be clearly 
shown to have been entered into by 


sulting their client, instructed Parlia- 
mentary solrs. to conduct an appeal 
to the House of Lords in the client’s 
name. This was done. During its 
progress the client becamo aware of 
what. had been done, & did not com- 
municate with the parties In London, 
& repudiate the proceedings, but,as he 
alleged, carmo to a verbal understanding 
with the Scottish agents, that they 
should relieve him of the expenses of 
the Mgt aah i fan a question between 

3 

ear 


him & the amentary agents :— 
Held; ho was Hable in payment of 
thelr business account.— ROBERTSON, 


nrc. v. Fouips (1860), 22 Dunl. (Ct. 


PART VI. aes rt ialictaa 3, - 


0. Agreement to pay lump sum.) — 
WHITE v. CURRY (1876), 39 U. GC. i. 
569.—CAN. 

p. Agreement to pay percentage on 
money recovered—Client without inde- 
pendent advice.]|—Widow of slender 
means & delicate health consulted a 
San Francisco attorney, formerly of 
the Ontario Bur, with regard to her 
interest in an Ontario estate, & after 
he had acted as her attorney for some 
time entered into an agreement with 
him to give him 25 per cent. of any 
moneys coming to her from the estate 
in return for his services. In entering 


Part VI.—REMUNERATION OF SoLIcrroRsS—Costs. 


unreasonable, & must be set aside.—MEARNS v. 
Kwnapp (1889), 87 W. R. 585. 

1269. Agreement to pay percentage of sum 
recovered.|}—An agreement between a client & 
solr. whereby the latter is to be remunerated by a 
percentage of a sum to be recovered in a matter 
that is not a suit, action or contentious proceeding; 
though not champertous, will be strictly regarded 
by the ct., which, in considering it propriety, will 
have regard to whether the client had independent 
advice, & fully understood the purport of the agrec- 
ment.—Re HoaGGarRtT’s SETTLEMENT (1912), 56 
Sol. Jo. 415. 

1270. Agreement to take Dill of exchange.|— 
A solr. cannot evade his obligation to deliver a 
bill of costs by taking a bill of exchange from his 
client for an agreed amount. 

On Mar. 22, 1910, deft. entered into an agree- 
ment with his solr., whercby deft. agreed the costs 
due from him to the solr. for work done at the sum 
of £2,000 & gave him a bill of exchange for that 
amount payable on demand; the payment not 
to be enforced for two years. In 1912 the receiver 
of the property of the solr.’s firm, appointed in a 
partnership action, presented the bill, which was 
dishonoured, & then brought an action on the bill 
in the name of the firm against deft., claiming 
£2,000 & interest from Mar, 22, 1912. Deft. 
obtained leave to defend the action &, without 
delivering a defence, he issued a summons, which 
was not intituled in the matter of the Solicitors 
Acts, asking for an order that pltfs. should deliver 
to him a complete bill of costs for work done up to 
Dec. 11, 1909; that the agreement should be 
inquired into under Solicitors Act, 1870 (c. 28), 
s. 4, & Solicitors’ Remuneration Act, 1881 (c. 44), 
8. 8, & the bill taxed; & that proceedings in the 
action should be stayed :—/feld: the client was 
entitled under the Acts of Parliament to have a 
complete bill of costs delivered & an inquiry into 
the agreement; the solr. could not escape from 
this hability by taking a bill of exchange for the 
agreed amount; the summons must be headed 
under the Acts of Parliament; & the action ought 
not to be stayed.—Ray v. NEwTon, [1913] 1K. B. 
249; 82L. J. K. B. 125; 108 L. T. 313; 57 Sol. 
Jo. 130, C. A. 

1271. Agreement as to costs of promoting com- 
pany—Payment out of deposits.|—-Tho solr. who 
had projected, & at his own expense brought 
forward, a scheme for making a railway, entered 
into an agreement with the persons who became 
the provisional committce for prosecuting the 
undertaking, that the costs & expenses should be 
paid by such solr. & projector, & that the members 
of such provisional committee should not be per- 
sonally liable to him for such costs & disburse- 
ments, but that the same should be paid out of the 
fund to arise from the deposits to be paid on the 
shares :—Held: this agreement was not illegal as 
between the provisional committee & the share- 
holders, regarded as trustee & cestui que trust, 
inasmuch as the trustee was entitled to be in- 
demnified by his cestui que trust in respect of the 
costs & expenses properly incurred. 

Qu. : whether the contract to pay future costs 
out of the deposits was illegal as between the solr. 
& client, attending to the fact that the client, being 


into the agreement in ba aera 
had no independent advice :—Held : 
according to the law of both California 
& Ontario, an attorne 
in a matter of advantage 
with his client is bound to show that 
the transaction was fair & equitable 

that the cent was fully informed of 
his rights & interests in the subject- CAN 


iu 


matter of the transaction & the nature 
& effect of the transaction itself, & 
80 placed as to be able to deal with 
the attorney at arm's length; & that 
deft. had not satisfied the onus on him 
in this regard. —MACMAHON v. TAUGHER 
O. W. R. 774 
20.L. R. 491; 
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a trustee, might properly stipulate that he should 
not be personally liable for the costs to be incurred, 
but that the same should be paid exclusively out 
of the trust fund.— Parsons v. SPOONER (1846), 5 
Hare, 102; 4 Ry. & Can. Cas. 163; 15 L. J. Ch. 
155; 6 L. T. O. S, 344; 10 Jur. 423; 67 H. R. 845. 


Annotation :—Refd. Melhado v. Porto Alegre Ry. (1874). 
L. R.9 GC. P. 503. 


.]—See COMPANIES, Vol. X., pp. 1112, 1113, 
Nos. 7824, 7831, 7832. 





Sub-sect. 4.—ErrectT oF VALID AGREEMENT. 

See Solicitors Act, 1870 (c. 28), 88. 4, 5; Solici- 
tors’ Remuneration Act, 1881 (c. 44), s. 8. 

1272. Jurisdiction of court—To order taxation.] 
—ANON. (1732), 2 Barn. K. B. 164; 94 BE. R. 423. 





1273. —-— .|—Rte WHITCOMBE, No. 1236, 
ante. 
1274. .]—Solicitors Act, 1843 (c. 73), 








gives no jurisdiction to adjudicate on petition as 
to the taxation of a bill of costs where there is a 
special agreement as to the Ne thereof,— 
Re ELDERTON (1845), 4 L. T. O. S. 310. 

1275. —--— —-—.]-—-A bill of costs incurred prior 
to the passing of Solicitors Act, 1843 (c. 78), held 
to be within its operation, though none of the 
business included in it was business for which, 
before the statute, a bill would have been taxable. 
—e EyrzE (1848), 2 Ph. 367; 17 L. J. Ch. 277; 
11 L. T. O.S. 41; 41 E.R. 985, L. C. 


Annotations :—Refd. Ic Fisher (1854), 18 Beayv. 183; Sted- 
man v. Collett (1854), 17 Beav. 608. 


1276. - —-—,]—Re PALMER, No. 1226, ante. 

1277. ——-- ——— Agreement In respect of non- 
professional work—Effect of Solicitors’ Remunera- 
tion Act, 1881 (c. 44).|—-Where an agreement has 
been made for the remuncration of a solr., & the 
solr. alleges that the remuncration was for non- 
professional work, the person chargeable cannot 
obtain the common ex parte order for the delivery 
& taxation of the bill of costs. The Solicitors’ 
Remuneration Act, 1881 (c. 44), 8. 8, has made no 
difference in the practice in this respect.—Re 
INDERWICK (1883), 25 Ch. D. 279; 54 L. J. Ch. 

72; 50 L. T. 221; 32 W. KR. 541, C. A. 

Annotations :—Refd. Re Jones (1887), 56 L. J. Ch. 720; 
Re Pollard (1888), 20 Q. B. D. 656; Jte Shilson, Coode 
(1904), 73 L. J. Ch. 541. 

1278. Duty of taxing master—To give effect to 
agreement for out of pocket costs only.}|~-Under the 
common order to tax, the taxing master will have 
regard to an agreement by the solr. to charge only 
costs out of pocket.—Re Priip (1860), 2 Giff. 35 ; 
20 L. J. Ch. 866; 3 L.'T. 208; 6 Jur. N.S. 1024 ; 





To exclude work done under special 
agreement—-On common order to tax.j}—On a 
common order to tax a solr.’s bill of costs the 
taxing master has no jurisdiction to include in such 
taxation an item in an account headed ‘‘ Cash 
Account,” representing work done under a special 
agreement.—Re TEMPLETON & Cox (1909), 101 
L. T. 144; sub nom. Ie T. & C., 53 Sol. Jo. 672, 





C. A. 

1280. Effect on solicitor’s right of action— 
Breach of agreement to employ.|—-REES v. WIL- 
LIAMS, No. 1287, post. 


q. Agreement to participale in specu- 
was _ lative butidi profiis.}—- AITKEN 1. 
CAMPBELL’S TRUSTEES, [1909] S.C. 
L. R. 830; [1909] 2 
COT. 

r. Agrecment to pay commission d 
ay for legal work done.}—VAN DER 


: 70. W.N 
ALT v. HOFMEYR, [1920] C. P. D. 50. 
8. AF. 


20D. L. R. 421.— 
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Sect. 8.—Special agreements as to costs: Sub-sects. 
4& Sect. 4: Sub-sects. 1 & 2, A. (a) & 
(b) i.) 


1281. Effect on client’s right against third party 
—Recovery of costs—Solicitor et at at annual 
salary.|— HENDERSON v. MERTHYR TYDFIL URBAN 
CounctiL, No. 1243, ante. 


SuB-sEcT. 5.—ENFORCEMENT AND AVOIDANCE OF 
AGREEMENTS. 

See Solicitors Act, 1870 (c. 28), ss. 8-10; Solici- 
tors’ Remuneration Act, 1881 (c. 44), 8. 8 (4). 

1282. How set aside—Action unnecessary.]}- 
Re FRAPE, Ex p. PERRETT, No. 1224, ante. 

1283. Summons at chambers.]—An ap- 
plication under Attorneys & Solicitors Act, 1870 
(c. 28), 8. 8, made in the Q. B. Div., to set aside an 
agreemcnt between a solr. & his client as to costs, 
ha ei made at chambcrs upon a summons.— 
Jte THomas, [1893] 1 Q. B. 670; 68 L. T. 759; 41 
W.R. 5243; 37 Sol. Jo. 458; 5 R. 387; sub nom. 
Re HoweELL, Tuomas, Ex p. Jacqurs, 62 1. J. 
Q. B. 474, D.C. 

1284. Jurisdiction of court—Where agree- 
ment pronounced fair by taxing master.]—The 
question whether an agreement as to costs between 
solr. & clicnt is fair & reasonable under Solicitors 
Act, 1870 (c. 28), ss. 8, 9, is one for the ct. or a 
judge to determine. Such an agreement must be 
not only fair as between the parties, but it must 
also be reasonable; & if the work to be done by 
the solr. is such that the tribunal which has to 
determine that question would say that the amount 
to be paid by the client in respect of it is unreason- 
able, then such agreement would be declared void 
upon the ground that it is unreasonable in its 
terms. Semble: the jurisdiction of the ct. or 
judge under sects. 8 & 9, even where an opinion 
has been pronounced under sect. 4 that an agree- 
ment is fair & reasonable, is as large as if no such 
opinion had been pronounced, although in such a 
case, when exercising the jurisdiction given by 
sects. 8 & 9, the tribunal which has to cxamine the 
agreement will require a very strong case to act 
under those sects. after the jurisdiction under 
sect. 4 has already been exercised.—/te STUART, 
Hz p. CATHCART, [1893] 2 Q. B. 201; 62 L. J. Q. B. 
623; 69 L. T. 334; 41 W. R. 614; 9 T. L. RB. 
545; 37 Sol. Jo. 603; 4 R. 506, C. A. 

1285. —-— Costs of business in police court 
or at quarter sessions.]|—The jurisdiction under 
Solicitors Act, 1870 (c. 28), 8. 8, to set aside an agree- 
ment between a solr, & his client as to costs relat- 
ing to business done by the solr. in a police ct. or 
at quarter sessions is in the High Ct. Neither a 
police ct. nor quarter sessions is a ‘‘ court’? within 











SOLICITORS. 


222; 65 L. J. Ch. 191; 73 L. T. 543; 60 Jers 

ye eee pte ke v. French (No. 2), [1907] 2 Ch 

— e . oO. ’ . 

"1 ; Ruf. Pauwels, [1919] i EB. 660; Ryev. baroel, 
[1926] 1 K. B. 446, 


1286. Effect of delay.]—This is an application 
by a client for the delivery & taxation of a solrs. 
bill. The client, being desirous of turning his 
business into a limited liability co., entered into 
the agreement with his solrs. Primd facie the sum 
stated seems unreasonable. There has becn no 
payment within the meaning of Solicitors Act, & 
no delivery of bill. Although there has been a long 
delay, there is no Statute of Limitations ap licable. 
1 therefore direct the delivery of the bill in the 
usual way. If resps. deliver a bill containing one 
item, that is. the agreed amount. I direct the taxing 
master, under Solicitors’ Remuneration Act, 1881 
(c. 44), 8. 8 (4), to certify if the agreement is fair & 
reasonable, costs to be reserved until the taxing 
master has certified (BYRNE, J.).—e A. & B., 
Ex p. W. (1900), 44 Sol. Jo. 315. 

1287. Enforcement—-Action on failure to em- 
ploy.|—The declaration alleged that by an ugree- 
ment. in writing between pltf., who was an attorney, 
& deft., it was agreed (inter alia), that deft. should 
be prepared to sell certain gasworks, & that pltf. 
should be employed to carry out the sale, & be 
paid a commission of 4 per cent. on the purchase- 
money in lieu of costs. Breach, that deft. would 
not permit pltf. Lo carry out the sale, & had refused 
to pay any commission. Plea, that the agreement 
was for services to be done by pltf. as deft.’s 
attorney & solr. within Solicitors Act, 1870 (c. 28), 
s. 8, which enacts that ‘‘ no action shall be brought 
upon any such agreement.” On _ demurrer :— 
Held: the plea was bad, & the action maintain- 
able, for sect. 8 was intended to prevent actions 
to recover the remuneration agreed upon in lien 
of costs when the work had been donc. & did not 
apply to an action for refusing to allow the attorney 
to do the work & carn the remuneration.—REES 
v. WILLIAMS (1875), L. R. 10 Exch. 200; 44 L. J. 
Ix. 116; 32 L. T. 462; 30 5. P. 552; 23 W. R. 
550. 

1288. Condition precedent to enforcement— 
Agreement within Solicitors Act, 1870 (c. cc 
Necessity for examination by taxing master. 
BAKE v. Frencu (No. 2), No. 1219, ante. 

Effect of bankruptcy.|—See BANKRUPTCY, Vol. 
V., p. 642, Nos. 5767, 5768, 5771, 5772. 


Sect. 4.—BILL OF COSTS. 
SuB-SECT. 1.—IN GENERAL. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1289. Sufficiency of signed bill—Independent of 


the meaning of sect. 8.—Re Jones, [1896] 1 Ch. | question as to Mability.|—Where an attorney blends 


PART VI. SECT. 3, SUB-SECT. 5. MASON (1894), 16 P. 


t. Agreement to pay retaining fee— 
Chent informed that fee would not be 
allowed on taration— Whether fee recover- 
able.}|—The solr., during the progress 
of the action in respect of which the 
costs in question were incurred, mado 
a contract in writing with his clients 
for the payinent. to him of a retaining 
feo of $100, explaining fully to them 
the effcct. of the bargain, & that, in 
case of their snecess in the action & 
cor ts being awarded to them, they could 
not bo able to tax against or clalm from 
tho opneels party the amount of this 
fee. he officer allowed the retaining 
fee on taxation, & reported that the 
contract was a fair & reasonable one :— 
Held: the contract could not be 
enforced against the clients.--ForpD v. 


his client as to the 


it will rectify it. 


GOLA v. PHILION 
W.W. R. 348.—CA 


ce Pight of 


a. Solicitor’s costs part of alimony 
settle ment.}] — ANDREWS  v. 
(1907), 6 W. I. 2. 185; 17 Man. 
1.—CAN. 


b. Agreement must be reasonable or 
court will rectify it.} 
agreement is madc between a solr. & 





certain work, if the ct. 
ehare to be unreasonable & unfair 


Saskatchewan as to agreoments between 
soir, & cliont is the same as the law 
stood in England prior to the enact- 
ment of Attorneys & Solrs. Act, 1870. 

ye {1920} 3 


client 


It. 25.—CAN. money paid—Necessity for submitting 
; agreement to taring ter. }—J ACKSON 


master. 
v. GLUBISH (Alta.), [1927] 3 D. L. R. 
468.—CAN. 


ad. Special ee made by 
attorney to look opposite pay for 
fees.}—When an attorney entered into 
@ special agreement with his client, 
that he would not seek to make him 
responsible for costs, but would look 


OODIE 
% L. ht. 


Even where an 


solr.’s charge for 


deems the to the opposite party for them. In an 

action for work labour by the 

The Jaw in force in attorney :—Held: such agreement 
having been proved, the attorney 


could not recover.— K1IGHRON v. M‘CUL- 
LAGH (1847), 11 J. L. BR. 456.—IR. 

e. Right to uantum  meruit.J— 
MENZIER, BRuce-Low & THOMSON v. 
Ea (1895), 82 8. L. R, 231.— 


to return of 


Part VI.—REMUNERATION OF SoLicirors—Costs. 


several claims in one bill, the client is entitled to 
have the whole bill taxed; if the attorney does 
not deliver a specific bill as to the whole, it is the 
same as if he had delivered no bill at all; & it 
makes no difference that the jury, at the trial of 
an action to recover the whole amount of the 
various claims, knew that, in fact, the client is not 
liable for certain of the claims. For the question 
as to the sufficiency of a signed bill under the 
statute arises prior to & is independent of the 
question as to ability ; since a bill is referred to 
taxation, save in special & excepted cases, on the 
assumption of liability, & simply to settle the 
question of amount. It is doubtful whether an 
attorney may maintain an action for work as to 
which he has delivered a bill, although there is 
other work pending for which he has a distinct 
claim against his client, & which he has not included 
in his bill nor in his action. But as a bill bad in 
part is bad altogether, even as to a claim not 
maintainable, if it does not contain all the claims 
included in the particulars in the action it is 
insufticient.—-PIGoT v. CADMAN (1857), 1 IL. & N. 
837; 26 IL. J. Ex. 184; 28 L. T. O. S. 325; 5 
W. R. 353; 156 E. R. 1439. 

Annotations :-~N.F, Haigh v. Ousoy (1857), 7 1. & B. 578. 

Expld. [tc Tilleard (186%), 32 Beav. 476. 

Whether bill of costs privileged—Production & 
inspection.|—Sce Discovery, Vol. X VIII., p. 124, 
Nos. 737-739. 

Secondary evidence of bill of costs.]|—WSce 
EvipENcE, Vol. XXIT., p. 249, Nos. 22909-2302. 


SuB-SECT. 2.—DELIVERY OF BILL. 
A. Necessity for Delivery. 
(a) In General. 

See Solicitors Act, 1843 (c. 73), s. 37. 

Whether delivery condition precedent to pro- 
ceedings by solicitor.|}—See Sub-sect. 2, A. (bd), 
post. 

When court will order delivery.|—Sce Sub-sect. 
2, B., post. 

1290. Duty of solicitor to deliver.|—Re Harp- 
ING, No. 2104, post. 

1291. ——— Unaffected by taking bill from client 
--For agreed amount.}—Ray v. Newton, No. 
1270, ante. 

Sce, also, Nos. 13863-1366, post. 

1292. Solicitor acting for trustees.]—-Whcere trus- 
tees for the sale of property & distribution of the 
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proceeds among the several parties entitled em- 
ployed a solr., & at the meeting to wind up, the 
accounts were laid out on a table, & remained there 
for some hours, & after deducting the costs. the 
funds were divided among the claimants, a 
petition for taxation within a year after was dis- 
missed, though the solr. had not delivered a bill 
of costs, & had refused to do so when asked by the 
cestui trust, petitioner, without being paid for 
preparing it, there being no objection taken at the 
mecting, hor any complaint except an observation 
that the costs were large, & the trustees being 
satisfied. But in such a case it would be proper 
for a solr. to deliver a bill of costs to the trustee, 
who could hold it for the inspection of the cestui 
que trusts.— Re FAULKNER (1849), 13 L. T. O. S. 21. 
1293. Solicitor acting as clerk to commissioners—— 
Business done as clerk—Yearly salary.]|—-Where 
an attorncy was employed as clerk at a fixed 
salary, by improvement comrs. appointed under 
a local Act :—Held: no signed bill need be de- 
livered to make the comrs. liable for the salary.— 
BusuH v. MARTIN (1863), 2 IT. & C. 311; 2 New Rep. 
287; 33 L. J. Ex. 17; 4 L. T. 509; 9 Jur. N.S. 
851; 11 W. BR. 1078; 159 BH. R. 129. 
Annotations : —Apld. Re Jones (1887), 36 Ch. D. 105. Refd. 


A.-G. v. Newcastie-on-Tyne Corpn. & N. K. Ry. (1889), 
23 Q. B. D. 492. 


1294; Order for payment on adjournment.|— 
SUEPHERD v. CRAWFORD (1733), 2 Barn. K. B. 
286; 04 E.R. 504. 


(b) Proceedings by Solicitor. 
i. For Costs. 

See, now, Solicitors Act, 1843 (c. 73), s. 37. 

When court will order delivery of bill of costs.]~— 
See Sub-sect. 2, B., post. 

1295. General rule.|——-To an action of assumpesit 
for attorney’s fees, deft. may plead in bar 3 Jac. 1, 
c. 7, & that pltf. has given him no bill.—BRrouokk&s 
v. LIAYEs (1678), Freem, K. B. 257; 3 Salk. 19; 
T. Raym. 245; 80 KB. R. 184, 

1296. }—CLARKE uv. GODFREY (1725), 
Cooke, Pr. Cas. 27; 1 Stra. 633; 125 HK. R. 930. 

1297. .|}—Before an attorney can bring an 
action for his fees he must leave the bill with his 
chent according to 2 Geo. 2, c. 23.—BRo00oKS v. 
Mason (1789), 1 Hy. Bl. 290; 126 BH. R. 170. 
Annotation :—-Consd. Browne v. Black, [1912] 1 K. B. 316, 

1298. Out-of-pocket expenses.|-— An attorney 
cannot maintain an action even for the money 
out of pocket in a cause until he has delivered a 








PART VI. SECT. 4, SUB-SECT. 2.- 
A. (a). 


1290 i. Duty of solicitor to deliver. . 
Before a client is to be called upon to 
pay his attorney’s bill, he is entitled 
to a copy of it specifying the items. It 
is not sufficient to state the amonnt in 





pear y p. Pup (1487), 26 
. B. It. 178.—CAN, 

1290 ii. -/-An attorney was 
employed to conduct the entire 


defence of a prisoner. He appeared 
upon the preliminary investigation 
before a police magistrate. He re- 
ceived money from prisoner, Upon 
an pppiee tion for the dolivery of his 
bill he swore that it had been agreed 
that he was to use the moncy in 
procuring prisoner’s release, but was 
to keep no account of the money paid 
out. This the cent dented :—Held : 
the attorney should deliver an ordinary 
bill of costs, & such an agreement must 
be in writing.—e A. (1889), 6 Man. 
L. R. 181.—OAN. 

12 0 ili. -+-A solr. of the Su- 
preme Ci. of Judicature for Ontario who 
ag such does business in carrying on pro- 
ceedings for a client in the Kachequer 
Ct. of Canada is subject to the pro- 





visions of Solr.’s Act with regurd to 
delivery & taxation of his bill of fees, 
charges or disbursements in respect 
of such business.—O’CONNOR v. GEM- 
MILL (1899), 26 A. Ik. 27.—CAN, 

1290 iv. .J—A solr. is not, by 
10 & 11 Geo. 5,6. 45, 8. 34 (3), reheved 
from the duty of rendering to his 
cHent a bill giving such ai general 
staternent of tho services rendered as 
would afford any other solr. snfficient 
infurmation to advise the clicnt ay to 
the propriety or rcasonubleness of 
the bil.—DPrrry v. Murepuy, |[1926) 
4). L. 2.123; 690. L. R. 209.—CAN. 

1250 v. .]—Where a lump sum 
has been paid by the client on an oral 
agreement between him & the sulr. 
that this sum is in full payment of all 
costs incurred or to be incurred in the 
action, thut agrecment is not binding 
on the client so as to relieve the solr, 
from the duty to deliver a bill of costs 
on application.—l?e A SOLICITOR 
(1908), 3 Hong Kong L. R. 28. — 
H .NG nONG, 

12 0 vi. .}—For his services in 
connection with a petition in divorce 
in 1919 a solr. was pald a lump sum. 
No bill of costs was cver delivered, 











nor was thore any agreement in writing 
in respect of such Costs. Ouasummons 
calling on tho solr. to show cause why 
he should not be ordered to deliver a 
bill of costs :—-feld : ao verbal agree- 
ment between w solr. & client for a 
luinp sum to cover costs is not binding 
on the client, there had been no pay- 
ment within Practitioners Act, 1908, 
8. 38, & a bill of costa must be delivered. 
—Ite C., [1924] N. Z. L. R. 436.—N.Z. 

{. Soliccfors uict, R. S. O. 1914 
(c. 159)—Sufficrency of writing. -—-R. v. 
MILLAR, FERGUSON & HUNTER (1922), 
70 D. wa. . 254.—CAN. 


PART VI. aaa ia SUB-SECT. 2.— 
- (b) i. 

€; Business not clearly professional. } 
—Whero an attorney has been employed 
in the conduct of business not clearly 
ia eda rr it is a question for the 
ury whether the employment was as 
attorney, so as to r quire the delivory 
of a signed bill of costs as a condition 
precedent to an action by him for 
remuneration. — CHAMBERS v. GREEN 
(1876), 2 V. L. R. (L.) 194.—~AUS. 

h, Delivery of bill must be proved.) 
—In an action by an attorney for his 
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Sect. 4.—Bill of costs: Sub-sect. 2, A. (b) 1. & i.) 


bill signed.—MiLLER v. TOWERS (1791), Peake, 
188; 170 E. R. 107, N. P. 
aun :—Consd. Hill v. Humphreys (1801), 2 Bos. & P. 


1299. Business done at quarter sessions.|—An 
attorney cannot maintain an action for his bill 
unless he has first signed & delivered it, although 
all the business was done at quarter sessions.—— 
CLARKE v. DONOVAN (1794), 5 Term Rep. 694; 1 
Esp. 137; 101 FB. R. 386. 

Annotations :—Apld. Smith v. Wattleworth (1825), 6 Dow. 

& ity. K. B. 510. Folld. Sylvester v. Wobster (1832), 

9 Bing. 388, 

1300. ——-.J—An attorney’s bill for business 
done at the ct. of quarter sessions is liable to taxa- 
tion as well as his bill for business done in a 
superior ct. at Westminster, & therefore must be 
delivered, signed, before an action can be brought 
thereon, one month before such action brought, 
pursuant to 2 Geo. 2, c. 23.—SYLVESTER 
v. WEBSTER (1832), 9 Bing. 388; 1 Dowl. 708; 
a ptoe: & S. 506; 2 L. J. C. P. 24; 131 BH. R. 

1301. Agency business.]—In an action by one 
attorney against another for agency business, a 
bill need not be delivered signed, under 2 Geo. 2, 
c. 23.—NELSON v. GARFORTH (1791), 1 Esp. 220 ; 
170 EH. R. 335. 

1302. -]—It is not necessary that a bill for 
agency business should be delivered signed a month 
before the commencement of an action upon it.— 
HiLtu v. WEIGHT (1838), 5 Scott, 662. 

1308. Business in bankruptcy.] — An agent 
appointed to practise in the Insolvent Debtor’s 
Ct. if he be an attorney of any of the superior cts. 
of record cannot recover his bill of costs for 
business done in procuring the discharge of an 
insolvent debtor without delivering his bill one 
month before action brought pursuant to the 

rovisions of 2 Geo. 2, c. 28, s. 23.—SMITH v. 

ATTLEWORTH (1825), 4 B. & C. 364; 10. & P. 
615; 6 Dow. & Ry. K. B. 510; 3L. 7.0.8. K. B. 
244; 107 BH. R. 1095. 

Annee -—Folld. Hare v. Adams (1838), 1 Will. Woll. & 


1304, —-—.]—(1) An atlorney’s bill, for busi- 
ness in bkpcy., need not be delivered one month 
arte action brought, pursuant to 2 Geo. 2, c. 23, 
8, 23. 

(2) It is not requisite, that a bill for business in 
bkpcy. should be taxed under 6 Geo. 4, c. 16, 8. 14, 
before the commencement of an action. 

(3) Attending upon, & concerting measures 
with, the attorney of the opposing creditor, to 
resist the discharge of an insolvent, is not such 
business as will render it incumbent upon an 
attorney to deliver his bill one month before the 
commencement of an action, pursuant to the 
2 Geo. 2, c. 23.—CROWDER v. DAVIES (1829), 3 
Y. & J. 433; 148 BE, R. 1248. 

Annotation :—Folld. Hamilton v. Pitt (1830), 7 Bing. 232. 


1305. --— .]—Business done under a commission 
of bkpcy. is not business in respect of which an 
attorney is compellable to deliver a bill a month 
before the action.—HAMILTON v. Prrt (1830), 7 
Bing. 232; 131 KE. R. 90; sub nom. HAMILTON v. 
JONES, 4 Moo. & P. 726; 9 L. J. O. S.C. P. 49. 

1306. .|—A charge by an attorney for 
business done before the Ct. of Review in Bkpcy. 
requires that a signed bill should be delivered before 











fees, he must prove the delivery of his 

bil, although the deft. has Tatored 

qubement by default —Ripovtr »v, 
ROWN (1835), 4 O. S. 74.—CAN. 


k. Services in inferior courts.}— 


nor 3 Jac. 
an aor ey 
itenused bill 


Neither the rule of Mich. Term, 1800, 
I, c. 7,8. 1 (Imp.), requiring 
to serve his cHent with an 

before action, applies to 
services in the inferior cts. or for 


SoLIciTors, 


action brought.—HaRE v. ADAMS (1838), 1 Will. 
Woll. & H. 77. 

1807. .]|—Proceedings under a flat in es ek 
before country comrs., appointed under | & 2 : 
4, c. 56, are not proceedings at law or in equity, 
requiring the delivery of a signed bill of costs, 
under 2 Geo. 2, c. 23, s. 23.—HARPER v. WILLIAMS 
(1841), 2 Man. & G. 815; Drinkwater, 154; 3 
Scott, N. R. 97; 10 L. J. C. P. 189; 5 Jur. 342; 
133 E. R. 974. 

Solicitor instituting bankruptcy proceedings 
against client.]—See Nos. 1330-1332, post. 

1308. Business done by Irish solicitors in Irish 
courts—Action against domiciled Englishman.}— 
An Irish attorney suing in the English cts. a person 
domiciled in England for business done in the Irish 
cts. need not deliver a signed bill one month before 
bringing the action. Solicitors Act, 1843 (c. 73), 
s. 37, does not extend to such a case. —-KERNAGHAN 
v. WADESON (1855), 3 CO. L. R. 764; 24 L. T. O.S. 
253. 

1309. Professional business.]—(1) An action on 
an attorney’s bill cannot be maintained for pro- 
fessional business against an attorney without 
delivering a signed bill previous to tho action. 

(2) An item for money lent may be separated 
from the professional items & be recovered.— 
HemiIna & BAXTER v. WILTON (1830), Mood. & M. 
6290; 173 E. R. 1247; sub nom. TWEMMING v. 
WILTON, 4 C. & P. 318, N. P. 

1310. Work done in court.]—If any part of an 
attorney’s bill be for business done in the ct., the 
bill must be delivered a month before the action 
is brought, otherwise pltf. cannot recover :—Held : 
these charges were for business done in the ct. ; 
“ drawing & ingrossing an affidavit of debt in order 
to hold a party to bail; paid for swearing, etc.’’— 
WINTER v. PAYNE (1796), 6 Term Rep. 645; 101 
E.R. 750. 

Annotations :—Apld. Benton v. Garcia (1800), 3 ap 149. 

Distd. Burton v. Chatterton (1820), 3°2B. & * ines 

I ' . 


Consd. Watt v. Colling (1825), 2G. & P. 71; 
Yaylor (1831), 5 Moo. & P. 66, 


1311. Non-taxable items.|—If an attorney have 
demands in his professional] capacity, some taxable, 
& others not so, he cannot recover for the un- 
taxable items, without delivering a signed bill for 
them, or including them in the signed bill delivered 
for the taxable business.—'THWAITES v. MACKER- 
BON (1828), 3 C. & P. 3413; Mood. & M. 199; 173 
BE. R. 11380, N. P. 





1312, —-—.]}—-WARDLE v. NICHOLSON, No. 1433, 
oat, 

1313, —--—.] —BEcKE v. Penn, No, 1466, post. 
1314. Advances on behalf of client.}]-— 





PROTHERO v. THOMAS, No. 1857, post. 

1315. Delivery of particulars under judge’s 
order after action brought.|—-An attorney, not 
having delivered any bill to his client: before action 
brought ; but having delivered a bill of particulars 
of his demand under a judge’s order after action 
brought ; is entitled to recover items of charge for 
money paid for his client’s use, having no reference 
to his business of an attorney; although other 
items in the bill of particulars might be taxable, 
& within the provision of 2 Geo. 2, c. 23, 8. 23, 
requiring a bill to be delivered a month before the 
action brought.—MoWBRAY v. FLEMING (1809), 
11 Hast, 285; 103 E.R. 1013. 


Annotations :-—Consd. Watt v. Collins (1825), 20. & P. 71. 
Distd. Wardle v. Nicholson (1833), 4 B. & Ad. 469. 


1316. Preparing affidavit of petitioning 








services on a preliminary examination 
on a criminal charge.—GEROW v. 
WEBBER (1919), 46 N. B. R, 358.— 


lL " Right of attorney’s executor to 
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creditor.|—-A charge for pre aring an affidavit of 

the petitioning creditor’s debt & bond to the 

Chancellor, in order to obtain a commission of 

bkpcy. is not a taxable item in an attormey’s bill, 

within 2 Geo. 2, c. 23, s. 23, as being a charge at 
law or in equity, the affidavit not having been 

sworn nor a commission issued.—BURTON v. 

CHATTERTON (1820), 3 B. & Ald. 486; 106 E. R. 

739. 

Annotations :—Distd. Wilson v. Gutteridge (1824), 4 Dow, & 
Ry. K. B. 736. Consd. Wardle v. Nicholson (1833), 4 
B. & Ad. 469. Refd. Smith v. Taylor (183}), 7 Bing. 
259; Re Rivers, Fx p. Cass (1835), 4 L. J. Bey. 30; Harper 
v. Williams & Lowe (1841), 10 L. J. GC. P. 189, 

1317. Search in registry.|A charge for 
searching whether satisfaction of a judgment was 
entered, or whether an issue was entered, will not 
constitue an attorney’s bil] a taxable bill, so as to 
make it necessary to deliver it signed before 
action brought. 

They are not taxable items, a8 any one may do 
this kind of business who is not an attorney 
(ABBOTT, C.J.).—FENTON v. CORREIA (1825), 2 
C.& P. 45; Ry. & M. 262; 172 B. R. 21, N. P. 
Annotations :—Apld. Hr p. Bowles’ Trustees (1835), 1 Bing. 

N.C. 632; Re Rice (1837), 4 Scott, 416. 

1318. Advances to client.|—-Hrmina & 
BAXTER v. WILTON, No. 1309, ante. 

1319. - --— Preparing warrant of attorney.]— 
Qu.: whether preparing & engrossing a warrant 
of attorney is a charge which renders it necessary 
for an attorney to deliver a bill, pursuant to 
2 Geo. 2, c. 23.—J AMES v. CHILD (1832), 2 Cr. & J. 
678 ; 2 Tyr. 732; 21.3. Ex. 78; 149 KB. R. 285. 

1320. — ---~ Advising client as to execution on 
judgment.]—-A charge for advising a client as to 
an execution on a judgment obtained against hiin 
is not a taxable item in a bill of costs, so as to 
require a signed bill to be delivered before bringing 
an_action.—PEPPER v. YEATMAN (1836), 2 Tar. 
& W. 116. 

1321. ——- —--.]-—If an attorney brings an 
action against a client & part of his demand is for 
money advanced to his client’s use & the remainder 
for business done which requires a bill to be 
delivered & no bill has been delivered, he shall 
not be allowed to divide his demands at the trial, 
& recover for the money advanced.—BENTON v. 
GARCIA (1800), 3 Esp. 149; 170 BK. RB. 569, N. P. 

1322. Taxable & non-taxable items—Insufficient 
delivery.]—If an attorney introduce into his bill 
certain items connected with his professional 
capacity though not immediately within the terms 
of 2 Geo. 2, c. 23, & in an action upon the bill fail 
because it was not properly delivered according 
to the directions of the statute he must fail 
altogether, & will not be allowed to recover for 
such items only. Qu.: whether the saine rule 
would not prevail if such items were not at all 
connected with his professional capacity.—H I. 
v. Humpuriys (1801), 2 Bos. & P. 343; 126 
E. R. 1317. 

Annotations :—Distd. Mowbr is { tas 
285. Expld. dates v. Onna (1838) 7 ey ix tae. 
Apld. Ivimey v. Marks (1847), 16 M. & W. 850. Refd. 
Warren v. Cunningnam (1819), Gow, 71. 

_ 1328. Bill shown to & acquiesced in by client.]— 

CROWDER v. SHEE, No. 1416, post. 

1324. Agreement for gross sum.]—WILKINSON 
v. SMART, No. 1525, post. 

Duty to specify items.]—-Sce Sub-sect. 5, post. 

1825. Effect of delivery after action brought.]— 
In a suit instituted by a solr. for payment of costs 











sue for costs—Bill not delivered.| 


prevent an exor. of an attorney from 
maintaining a suit for business done 


by the attorney, _ 
There is no Jaw in force in India to pee ouely delivered a bill of costs to 

eft., & left it with him for a reasonable 
time before bringing the action; & the 
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due to him from a client, it appeared by the 


answer that he had not delivered 4 signed bill 
conformably to the Act of Parliament: a bill 
duly signed was subsequently delivered, & that 


fact was put in issue by a supplemental bill; 
semble: the defect in the title of pltf., as it stood 
at the institution of the suit, was not cured; but 
held that the objection, not having been urged at 
the original hearing, could not be taken at the 
hearing on further directions.—PRITCHARD  v. 
DRAPER (1831), 1 Russ. & M. 191; 39 HE. R. 74, 
L. C.; affd. sub nom. Norriparn v. PRICHARD 
(1834), 8 Bli. N.S. 493; 2 Cl. & Fin. 379, H. L. 


Annotations :--Mentd, Parker v. Morrell (1848), 2 Ph. 453 ; 
Piercy v. Fynney (1871), L. R. 12 Eq. 69. 


ii. Account Stated. 

Sce Solicitors Act, 1843 (c. 73), 8. 37. 

See, generally, Contracr, Vol. XII., p. 57], 
Nos. 4761 et seq. 

Whether court will order delivery—Agreement 
as to costs.|—Sce Nos. 1363-1366, post. 

1326. Whether delivery of bill essential.]— 
SCADDING v. EYLES, No. 1954, post. 

1327. Charges assented to by client.|— 
In an action for an attorney’s charges, if pltf. 
fails on the count for work & labour because no 
bill has been delivered, he cannot recover under a 
count upon an account stated, though he prove 
that the charges were assented to by the client.— 
Brooks v. Bockerrr (1847), 9 Q. B. 847; 16 L. J. 
Q. B. 178; 8 L. T. O. S. 466; 11 Jur. 284; 115 
i. R. 1500. 
aunclation oo Re Van Laun, Ex p. Chatterton, [1907] 





1328. —-_—- Agreement to take smaller sum for 
larger unliquidated amount.|]—A declaration stated 
that deft. was indebted to pltfs. in divers un- 
liquidated debts, namely, for so much as pltfs. 
deserved to have of deft. for work done by pitfs. 
as attorneys for deft. ; that pltfs. alleged that the 
said debts amounted to £171 9s. 8d. & deft. to 
£147, that it was agreed that the dispute between 
them should be put an end to, & the amount of 
the debts fixed at £150; that pltfs. should relin- 
quish their claim to the residue ; & that the debts 
should be satisfied upon the terms of deft. agreeing 
to pay pltfs. £150; that the disputes were ended ; 
that the debts were agreed & fixed at £150; that 
pltfs. had not made any further claim; & that 
debts were satisfied upon the terms in that behalf. 
Breach, non-payment of £150. Plea, that pltfs. 
did not, ‘one calendar month before the com- 
mencement of this suit, deliver to the deft. a 
signed bill’?:—Held: the declaration, at the 
best, amounted to a special count on an account 
stated, & the plea was good in form & substance.— 
BRIDGMAN v. Dan (1852), 7 Exch. 199; 21 
L. J. Ex. 90; 18 L. T. O. S. 245; 155 E.R. 
915. 

1329. ——— Agreement for settlement not in 
writing./—Where, a solr. having a claim against 
his client for costs, & the client having a cross- 
claim against the solr., the parties agree upon 
the amounts of their respective claims & state 
an account showing a balance in the solr.’s favour, 
an action may be maintained by the solr. for that 
balance, notwithstanding that he had delivered 
no detailed bill, & that the agreement for the 
settlement of the cross-claims was not in writing.— 
TURNER v. WILLIS, [1905] 1 K. B. 468; 74 L. J. 


fact that deft. had notice that the bill 
was to be referred to taxation is 
immaterial.— WILKINSON v. ARBAS SIR- 
car (1869), 3 B. L. R. 96.—IND. 


without 
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Sect. 4.—Bill of costs: Sub-sect. 2, A. (b) ii., itt. & 
iv., & (c), B. (a), (b) & (c).J 
K. B. 365; 92 L. T. 412; 53 W. R. 348; 49 


Sol. Jo. 351, D. C. 
Annclel a Be. Re Van Laun, Ex p. Chatterton, [1907] 


See, also, No. 1458, post. 





iii. Bankruptcy of Client. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1880. Instituting bankruptcy proceedings against 
client.]|—An attorney’s bill of costs, though it has 
not been signed & delivered under 2 Geo. 2, c. 23, 
8. 22, is a good legal debt, upon which a commission 
of bkpcy. may issue.—Eaz p. SUTTON (1805), 11 
Ves. 163; 82 E. R. 1050, L. C. 

1331. -|——An attorney not having delivered 
his bill according to 2 Geo. 2, c. 23, though he 
cannot bring an action may be petitioning creditor 
in &@ commission of bkpcy. but his debt must be 
afterwards examined.—r p. STEELE (1809), 16 
Ves. 161; 33 BE. R. 045, L. GC. 

Annotation :—Mentd. Bray v. Hine & Fox (1818), 6 Price, 


1832. .|—A solr. may sue out a commission 
upon his debt for costs, without, as in the case of 
an action, having delivered his bill one month 
previous thereto, but it is quite of course after 
the commission to refer such bill to the master to 
be taxed.—Re I[owELL, Fx p. HOWELL (1812), 


1 Rose, 312, L. C. 
Ba aac :—Refd. Brown v. Tibbits (1862),11 C. B. N.S. 
55, 








1333. Proof in bankruptcy.]|—-EICKE v. NOKEs, 
No. 1441, post. 

Proceedings for business done in bankruptcy.]— 
See Nos. 1303-1307, ante. 


iv. Other Cases. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1334. Special contracts between solicitors & 
clients—-Whether Solicitors Act, 1843 (c. 73), s. 37, 
applicable.|—'THomas v. Cross, No. 2629, post. 

1385. Action on promissory note—Given on 
account of bill of costs.]|—-It is no answer to an 
action on a promissory note, that it was given on 
account of an attorney’s bill, not delivered, pur- 
suant to Solicitors Act, 1843 (c. 73), before action 
brought.-— JEFFREYS v. EVANS (1845), 14 M. & W. 
210; 3 Dow. & L. 52; 14 L. J. Ex. 363; 153 
E.R. 452. 

Annotations :—Apld. Thomas v, Cross Cats) 5 New Rep. 

148. Refd. Tate v. Hitchins (1849), 7 C. B. 875. 

1336. Foreclosure action by solicitor mortgagee 
— Costs secured by mortgage——Order for delivery 
of bill not personally served.]—THOMAS v. Cross, 
No. 2629, post. 

1387. Action against guarantor of bill.|—-Where 
A. guarantees the payment to B., an attorncy, 
within six months of ‘ all costs for business done 
for C., or which B. may thereafter do in reference 
to or arising out of the affairs of C.,” the delivery 
of a bill of such costs by B. to C. before the end of 


PART VI. SECT. 4, SUB-SECT, 2.— 
A. (6). 


m. By originating summons tv 
compel delivery of bul.)}-—An application 
by way of originating summons by a 
cHent to compel his solrs. to deliver 
their bills of costa for services rendered 
& for the taxation thereof :-—Held : 
to be barred by Legal Professions Act, 
R.S. B C., 1924 (G. 136), 8. 101, since 
the application was made more than 
three months after the making of a 
contract whereby it was agreed that 
the cNent should pay the solrs. a stated 
sum in settlement of all accounts 
between them, & that thereupon each 


the attorne 


party should release & discharge the 
other from ali claims & demands.-— 
Re LEGAL PROFESSIONS 
BARNARD, ROBERTSON, ETRISTERMAN & 
TalT, [1926] 3 W. W. 

3D. L. 2.113; 37 B.C. Rt. 161.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (a). 


n. General rule.jJ—A client is en- 
titled to a statement of account from 
who has coliected money 
for him & of the uttorney's bill of costs. 
In case of refusal of the attorney to 
dcHver such statement & bill of costz, 
the ct. having authority over its own 


SOLICITORS. 


the six months is not a condition precedent to B.’s 
bringing an action on the guarantee against A.; & 
in such an action, therefore, an equitable plea 
alleging the non-delivery of a bill of such costs by 
B. to C. before the end of the six months, & want 
of notice to deft., before the same period, of the 
amount of such costs, was held to be bad & no 
answer to the action. Semble: deft. should, 
before the expiration of the six months, have 
applied to the equitable jurisdiction of the ct. for 
an order for the delivery of pltf.’s bill of costs.— 
REECE v, Cox (1867), 16 L. T. 327. 


(c) Proceedings against Solicitor. 


See Solicitors Act, 1843 (c. 73), 8. 37. 

1338. Solicitors right to set off costs due from 
client—Whether delivery condition precedent to 
exercise of right.}—An attorney cannot set-off his 
bill without having delivered it.—MURPHY v. 
CUNNINGHAM (1793), 1 Anst. 198; 145 KB. R. 844. 
su noiation :—Refd. Brown v. Tibbits (1862), 11 C. B. N.S. 


1339. -- --—--— Time for delivery.}—In an 
action against an attorney, to which he gives 
notice of set-off of his bill for business done for 
pltf., he must deliver a bill signed, but it need not 
be delivered a month under the statute.—BULMAN 
vy. Birnkerr (1796), 1 Msp. 449; 170 E. R. 416, 
N. P. 

1340. - ---.J——An attorney may set off a 
claim for costs, notwithstanding no signed bill has 
been delivered.—BROwWN v. TiBpirs (1862), 11 
Cc. B. N.S. 855; 31 L. J.C. P. 206; 6 LL. T. 385 ; 
10 W. RR. 465; 142 E.R. 1081. 

Annotation :—Distd. Rawley v. Rawley (1876), 1 Q. B. D. 460. 

See, also, No. 1453, post. 








B. Delivery by Order of Court. 
(a) Jurisdiction of Court to Order. 

See Solicitors Act, 1843 (c. 73), 5. 37; R.S.C., 
Ord. 26a. 

1341. Jurisdiction inherent & statutory.|——The 
ct. has a general jurisdiction, independently of 
2 Geo. 2, c. 23, 8. 23, to order an attorney to 
deliver a bill of costs to his client, & account for 
moneys received ; although they have no power to 
order it to be taxed, except in the cases provided 
for by that Act.—CLARKSON v. PARKER (1838), 7 
Dowl. 87; 4 M. & W. 5382; 1 Tlorn & H. 343; 8 
L. J. Ex. 72; 2 Jur. 1018; 150 EH. R. 1540. 


Annotations :-—-Expld. Re Elmslie (1869), L. R. 9 Eq. 72. 
Dbtd. Re Pollard (1887), 20 Q. B. D. 160. Refd. Doe d. 
Seu Sabin (1840), 8 Dowl. 468 ; Cardale v. Bull (1843), 
4qQ. B. 611. 





1342, —-—-.|—Re Drucr (1593), 94 LL. T. Jo. 
583, D.C, 
1343. J—Re Foster, BARNATO v. FOSTER, 


No. 1356, post. 

1344. Jurisdiction independent of jurisdiction to 
order taxation.] —7te Wrest, Kina & ADAms, Ha p. 
CrouGH, No. 1210, ante. 

1345. By whom order may be made—Judge of 


will compel him to furnish 


officers, 
SHarp (1877), 1 


them.—GUNTER v. 
P. & B. 286.—CAN. 

o. Whether payment made or not.) 
—Under Victorlan Common Law Pro- 
cedure Act, s. 396, the ct. has power 
to order delivery of his bill by an 
attorney, whether or not It has been 

aid, & whether or not it is one which 

t would have jurisdiction to refer to 
taxation.—DUFFET®r v. McEvoy (1885), 
10 App. Cas. 300, P, C.—AUS., 

p. In absence of retainer.}—Upon 
an application to compel attorneys to 
deliver a bill for payments & charges 
in relation to a certain lot of land & 


AcT, fe 


R, 63; [1926] 
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court other than that wherein action brought.|— 
An order for the delivery of an attorney’s bill may 
be made by a judge of a different ct. from that in 
which the action is brought, although a judge of 
the latter ct. is attending at chambers at the time 
such order is made.—BENNETT v. DEAN (1842), 4 
Man. & G. 638; 5 Scott, N. R.196; 134 EH. R. 262. 
1346, ——— Any judge of High Court—No busi- 
ness transacted in any court.|—The jurisdiction 
given by Solicitors Act, 1843 (c. 73), to ordor 
delivery of a solr.’s bill of costs where no part of 
the business charged for has been transacted in 
any ct. of law or equity, was given to the Lord 
Chancellor & Master of the Rolls as judges of the 
Ct. of Ch., & was transferred to the High Ct. of 
Justice by Jud. Act, 1873 (c. 66), s. 16. The 
judges of the Q. B. Div., therefore, have juris- 
diction to order the delivery of a bill of costs in 
such a case, though the application for delivery 
ought to be made in the Ch. Div.—He PolLLaRD 
(1888), 20 Q. B. D. 656; 57 L. J. Q. B. 273; 4 
T. L. KR. 424; sub nom. Re PoLLard, Lx p. 
STEVENS, 59 L. T. 96; 36 W. R. 515, C. A. 


Annotations :-~-Refd. te Webster (1891), 60 L. J. Ch. 338: 
Re Collyer-Bristow, [1901] 2 K. B. 839; Ie Stead (No. 2) 
(1910), 54 Sol. Jo. 618. 


See, now, Supreme Court of Judicature (Con- 
solidution) Act, 1925 (c. 49), s. 18 (2); R.S. C., 
Ord. 55, r. 260A. 

County court judge.|—See No. 1349, post. 





(b) Application for Order. 

See Solicitors Act, 1843 (c. 73), ss. 37, 43. 

Orders for taxation of costs.|—See Sect. 5, post. 

1347, Whether plaintiff limited to summary 
remedy in High Court—Action in Chancery 
Division.) —Bill filed by a country solr. against a 
London solr., alleging that deft. had made a special 
agreement with pltf. to transact certain business 
for him on agency terms, & charging that deft. 
falsely pretended that the agreement was one not 
for agency but for partnership in the particular 
business. The bill charged that, on either con- 
struction of the agreement, pltf. was entitled to 
an account, & prayed that deft. might deliver his 
bills of costs as pltf.’s agent, & also for a general 
account of all dealings & transactions between 
them. Deft. demurred, on the ground that the 
proper remedy of pltf. was by petition under 
Solicitors Act, 1843 (c. 73) :—Held: the demurrer 
ought to be overruled.—WakRpD v. LAWSON (1872), 
ae App. 65; 42 L. J. Ch. 273; 21 W. R. 83, 


Annotation :-—Refd. Re Inderwick (1883), 25 Ch. D. 279. 





1348, -—-— -|-—PHILLIPS v. GALMOYE (1885), 
29 Sol. Jo. 422. 
1349, Action in county court—For bill of 





costs & account—Effect of aca ase: retained 
deft. to act for him as his solr. in four matters. In 
one only were proceedings taken in the county ct. ; 
in none of the others was process issued. As deft. 


to answer the affidavits filed in support 
of the rule, it eypeete that there was 
no retainer of the py he or either 
of them, as such:—Held: the ct., for 


therefore, could not grant the first (1912), 22 O. W 


Amendment allowed, -—— R 
(1868), 4 P. R. 237.—C 
t. On solicitor’s farling to show retainer 
definite amount.)— Re 
-R. 156; 3.0 
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delayed to deliver a cash account & bill of costs, 
pltf. issued a plaint in the county ct. claiming an 
account :—J/eld: pltf. was entitled to claim this 
relicf in the county ct. & was not limited to the 
summary remedy by summons in the High Ct. 
under Solicitors Act, 1843 (c. 73); but, semble, 
pltf. would have to accept as accurate the amounts 
of deft.’s bills of costs as to matters in respect of 
which there had been no proceedings in the county 
ct.--CHAMBERS v. TaBruM, [1920] 1 K. B. 840; 
89 L. J. K. B. 606; 122 L. T. 779, D.C. 

1350. Whether application in Chancery Division 
essential—_-When no business transacted In any 
court.|—Le PoLLARD, No. 1346, ante. 

See, now, R. S. C., Ord. 65, r. 206A. 

1351. Heading of summons—Under Solicitors 
Acts.|—Summary order upon a petition under 
Solicitors Act, 1843 (c. 73), s. 37, against assignees 
in bkpcy. of a solr., who had employed a London 
agent to deliver their bills of costs; & against 
agent to deliver his bill of costs & petitioner's 
papers in his possession, 

Such petitions should be intituled in the matter 
of both solrs.; but a petition in the matter of a 
solr. need not be intituled in the matter of the Act. 
—Re Wau TON (1858), 4 K. & J. 78; 32 L. T.0.S. 
9; 70 BK. R. 33. 

1352, —- — --—_.]—_Ray v. Nrewron, No. 1270, 


ante. 

1353. Delay in applicatlion—No ground for re- 
fusal— Undertaking to deliver bill on payment of 
costs—Application more than twelve months after.] 
—A solr., on payment of his costs, undertook to 
deliver his bill, but he neglected. On a petition 
presented more than twelve months after, the ct., 
under its general jurisdiction, ordered the delivery 
with costs.—Re FoLJAMBE (1816), 9 Beav. 406; 
50 E. R. 398. 
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.—— Repeated applications to solici- 
tor.|—The lapse of nearly six years 1s not neces- 
sarily enough, even with strong special circum- 
stances, to preclude an application to compel an 
attorney to deliver an account of money deposited 
with him by appct. as his client. Repeated applica- 
tions for an account, even although contradicted 
on the other side, if coupled with any reasonable 
ground for not having before applied to the ct., 
not contradicted, as, for example, that hitherto 
the attorney has been in indigent circumstances, 
will excuse the delay.—Re VANN (1854), 15 C. B. 
841; 3C0.L. RB. 126; 24L.T. 0.8.77; 139 KE. R. 
455, 

1855. —_—- ——— Solicitor possessing necessary 
matertials.])—e BAY is, No. 1942, post. 


(c) Grant or Refusal of Order. 


See Solicitors Act, 1843 (c. 73), s. 37. 

1856. To ascertain whether any grounds for 
taxation.|—In 1917 a son agreed to pay his 
mother’s debts upon the security of a mtge. of 


BARTON 
Kdw. 7, c. 17, 8 12, should, 


under 6 & 7 Vict. c. 73, 8. 43 (Imp.), 
which is still in force in Manitoba, be 
styled in the matter of the solr. & not 


Rule 964A, added to King’s Bench Act 
AN. by 10 K 


SOLICITOR 
_W.N. 


part of the rule.—Re Krys & Smiru 
(1863), 13 C. P. 262.—CAN. 

q. Jurisdiction to order delivery & 
reference to taxation in same bill. |—A 
judge cannot by the same order direct 
the delivery & reference to taxation 
of a bill.—2e Boome BOOMER v, 
ANDERSON (1865), 16 C. P. 163.—CAN. 


xr. Summons not referring to affi- 
davit—Whether amendment a de 
A summons ca upon an attorney 
to deiver his bill of costs did not refer 
to any affidavit or papers filed. 


1274; 4D. L. R. 217.—CAN 

a. Insolvency of solicitor.jJ—A_ solr. 
will be compelled to make out his costs 
& furnish his account of credits to his 
cHont, though insolvent.—-MULVANY v. 
DILLON (1826), 1 Hog. 292.—IR. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (b). 


1851 i. Heading of summons— Under 
Solicitors Acta.}—A precipe order for 
the delivery & taxation of a solr.’s 
bill of costs taken out by a client under 


in the action in which the custs were 
incurred.— DESAULNIERS v. JQHNSTON 
(1911), 20 Man. L. It. 431.—CAN, 


PART VIL SECT. 4, SUB-SECT. 2— 
B. (c). 


b. Business done out of court,|-~ 
An attorney or solr. may be ordered to 
deliver a bill of his charges for business 
done by hii as such, though the ser- 
vices performed were not in whole or 
in part for business done in ct., ag in 
this case, where the retainer was to 
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Sect. 4.—Bill of costs: Sub-sect. 2, B. (c) & (d).) 


certain life policies. He employed a solr. to car 
out the transaction & to prepare the mtge. deed, 
& he opened an account at a bank upon which 
the solrs. could draw to pay the debts. The son 
went abroad to serve with the army, appointing 
his wife & the solr. his attorneys to act for him in 
the matter. The solr. accordingly paid the debts 
& prepared the mtge. deed, giving a charge on the 
policies for the total sum paid. The items of which 
the total sum constituting the mtge. debt was made 
up appeared in the schedule to the deed. ‘The deed 
contained a recital that the item of £914 appearin, 
in the schedule was “the ascertained & agree 
amount of the costs & disbursements of’’ the 
lender’s solrs. for the negotiations leading to & of 
& incidental to the indenture; & in the schedule, 
under date Nov. 27, 1917, the £914 was stated to 
be the lender’s solr.’s costs for services mentioned 
in the recital. It appeared that on that date the 
solr. drew a cheque payable to himself for this 
amount on the account at the bank, & so paid 
himself. The son was at that time abroad & did 
not return until after the deed was executed by 
his attorney. No bill of these costs was delivered. 
The solr. was not a party to the mtge. deed. The 
son thereupon applied for delivery of a bill of 
costs. The mother did not join in the application. 
The solr. opposed the application on the ground 
that the sum was not charged against the son, but 
was charged against the mother & had been 
approved & paid by her as mtgor. out of the money 
lent to her by the son as mtgee. :—Held: the solr. 
must be ordered to deliver a bill of costs. 

The powers of the ct. to order delivery of a bill 
& taxation rest, in the first place, on the original 
jurisdiction of the ct. over its officers; in the 
second place on Solicitors Act, 18483 (c. 73), 8. 37, 
which empowers the ct. to order delivery of a bill 
in any case where they could under the Act refer 
the bill for taxation if delivered. Indeed, in some 
cases delivery of the bill may be ordered to see 
whether there are grounds for taxation (SCRUTTON, 
L.J.).—Re Foster, BaARNaToO v. Fosrir, [1920] 3 
K. B. 306; 89 L. J. K. B. 958; 36 T. L. R. 7213 
64 Sol. Jo. 600, C. A. 

1357. Where no charges for professional ser- 
vices—-Debt & costs paid on behalf of client.]— 
Pitf.’s attorney, who, at deft.’s request, puts in 
bail for hin & afterwards pays the debt & costs, 
need not deliver a bill a month before he sues for 
the money so advanced.—PROTHERO v. THOMAS 
ana 6 Taunt. 196; 1 Marsh. 539; 128 E. BR. 
1009. 

Annotation :—Refd. Sparrow v. Johns (1838), 3 M. & W. 600. 

1358. Sum paid on discontinuance of 
action.|—Where it appeared by the attorney’s 
account that he had paid £15 5s. for discontinuance 
of an action, but he swore that he had not made, 
& did not intend to make, any charge for his own 
Jabour in the cause, the ct. refused to compel him 
to deliver a true bill of his fees, charges, & dis- 
bursements.—SPARROW v. JOHNS (1838), 3 M. & W. 
600; 1 Horm & H. 116; 7 L. J. Ex. 176; 150 
i. R. 1284. 

1359. -—--- Gratuitous services.]|—The ct. has no 





investigute the title of & purchase 
property.—He UO’ DO\OHOR & WARMOLL 
(1868), 4 P. KH. 266.—CAN, 

co. fight of subsequent incum- ¢: 
brancer to have detailed bill of coats 
deluvered.J—On oa gale of property 
under a power in a mtge., the solrs. 
more than a pear before this applica- 
tion, with the approbation of the 
agent of the mtgee. (who was out of the 
country), retained out of tho proceeds 


of the salo a lum 


242.—CAN. 


sum for their costa 
& delivered no bill :—Held 
circumstance under Rk. 8S. O. 1877, 
40, 8. 44, ontitling a subsequent 
incumbrancer to have a bill of costs 
in detail delivered to him upon pay- 
ment of the costs of a copy.— 

MALCOLMSON & WADE (1882), 9 P. RK. prejudice to her right to recover a 


d. Application for delivery of bill 
after lapse of year.|—Solrs. retained out 
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jurisdiction to order a solr. to furnish a bill of 

costs to a client against whom he refuses to make 

any charges for his professional assistance.—Re 

GRIFFITH, Eaaar & GrirfiTuH (1891), 7 T. L. R. 

2698, D.C. 

1360. ——-- No deduction from money due to 
client.)— Under the common order for the delivery 
& taxation of a solr.’s bill of costs, if the solr. makes 
no claim for costs, & swears that he has not retained 
any costs out of moneys of his client in his hands, 
he is not liable to deliver a cash account to his 
client. Semble: under such circumstances the 
solr. would still be liable to account to the client 
upon @ proper application under the summary 
jurisdiction over solrs.—Re LANDOR, [1899] 1 Ch. 
818; 68 L. J. Ch. 373; 80 L. T. 643; 47 W. RB. 
457; sub nom. Re L.——~, 43 Sol. Jo. 479. 

1361. Professional employment only.]—An ex p. 
order for the delivery of a bill of costs discharged 
with costs, the allegation of the professional em- 
ployment being denied by the solr.—Re ELDRIDGE 
(1849), 12 Beav. 387; 50 E. R. 1109. 

1362. —-—.|—Re INDERWICK, No. 1277, ante. 

1363. Agreement as to costs—-Between attorneys 
of both parties—Upon settlement of action.|-— 
The ct., upon the application of defts., ordered 
pitf.’s attorney to deliver his bill of costs, though 
upon the settlement of the action it had becn 
expressly agreed between the attorneys of the 
respective parties, that, on certain accommodation 
being given to defts., pltf.’s attorney should receive 
£60 as an ascertained amount of costs between 
attorney & client.—TANNER v. LEA (1842), 4 Man. 
& G. 617; 5 Scott, N. R. 237; 134 E.R. 253. 

1864. ---— Sum retained by solicitor—No valid 
agreement in writing—Mere retainer not amounting 
to payment.j—/te Wrst, Kina & ADAMS, La p. 
CLouaH, No. 1210, ante. 

1365. Within Solicitors Act, 1870 (c. 28), 
s. 4—Agreement unreasonable—Bill accepted by 
client for agreed amount.]|—-Ray v. Newron, No. 
1270, ante. 

1366. --— ~—— Retainer not amounting to.|— 
Re Jackson, No. 1220, ante. 

1367. After lump sum paid by client in dis- 
charge.|—(1) A gross sum was paid to a solr. in 
discharge of his claim; but no bill of costs was 
delivered :—Held: the client was entitled to have 
a bill of costs delivered. 

(2) The solr. of trustees & exors. received pay: 
ment of his bill of costs out of the estate :—Held : 
a residuary legatee was entitled to have a copy of 
the bill delivered on payment of the costs of it. 

(3) The ct., notwithstanding there was not such 
pressure or such allegations & proof of overcharges 
as have been usually relied on in such cases, 
ordered the taxation of a solr.’s bill after payment. 
—He BLACKMORE, Re Bruuing, ite SPIKE (1851), 
13 Beav. 154; 18 L. T. O. 8.2; 15 Jur. 784; 51 
KH. R. 60. 

Annotations :—As to (1) Distd. Turner v. Hand (1859), 27 
Beav. 561. Refd. te Stogdon (1887), 66 L. J. Ch. 420; 
Re Wost, King & Adama, Hx p,. Clough, [1892] 2 Q. B. 102. 
1368. -——.]—-Agreement by a solr. to receive a 

fixed sum for costs for business hereafter to be 

done is not binding on the client, who is, notwith- 
standing payment under it, entitlod to an order of 





of moneys in their hands ened ard 
to their client, sufficient to pay their 
costs, & handed the client a cheque 
for the balance. The client took tho 
cheque but did not cash it until she 
ad written to the aolra. stipulat 

that the cashing should be withow' 


:a special 


arger sum, if suc 
After the lapse of a year from the 
receipt of the cheque, the client applied 


was due her, 
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t. for the delivery of a bill of costs & its taxation. 
o Re NEWMAN (1861), 30 Beav. 196; 64 H. R. 863. 
1369. Sum retained by solicitor in satisfaction.]— 
Re BLACKMORE, Re BILLING, Re SPIKE, No. 1867, 


ante. 

1870. Solicitor refusing to deliver up client’s 
deeds & papers—Costs not incurred in any action— 
No cause pending.]|—Where a solr. has in his 
possession deeds & papers belonging to his client, 
which he refuses to part with, the ct. has juris- 
diction to order the solr. to deliver the deeds & 
papers, & also his bill of costs, the party offering 
to pay what the master shall find to be due to him, 
though there is no cause pending, & though no 
part of the costs has been incurred in respect of 
any action or suit in law or ae re MURRAY 
(1826), 1 Russ. 519; 38 HE. R. 200; sub nom. 
Re »4L. J. 0. 8. Ch. 207. 

Annotations :---Folld, Ite Rice (1837), 2 Keen, 181. Refd. 

Re Barker (1834), 6 Sim. 476. 

1371. Exorbitant bill—Withdrawal on taxation.| 
—Re GRIFFITH, Eacar & GRIFFITH (1891), 7 
T. L. R. 269, D.C, 

1372. Circumstances indicating fraudulent pre- 
ference.|—Me Druck (1893), 04 L. T. Jo. 683, D.C. 

1373. Application by three of four trustees—& 
cestui que trust.|—Four pcrsons having taken 
conveyance of property claimed by a fifth, for the 
purpose of raising money to prosecute his clainis, 
employed a solr., & deposited the moncy, etc., 
with him; three of the trustees, together with the 
cestui que trust, having employed another solr., 
applied to the ct. to order the delivery of the former 
solr.’s bill, & to refer it for taxation, they under- 
taking to pay what should be found due. The 
former solr. was forbidden by the fourth trustee 
to deliver his bill, pay over the money, or deliver 
up the papers. The ct. ordered the delivery of 
the bill & taxation, reserving all other questions & 
also costs, & permitting the solr. to review his bill, 

though made out fully, if not actually delivered.— 
Re RICHARDSON (1846), 7 L. T. O. 8. 25. 

1374. Wegality of retainer—No defence to claim 
for delivery.|~-One of the defences by a solr. to 
a claim for the delivery of a bill of costs, & an 
account of moneys paid in connection with certain 
litigation, was that the work which the solr. was 
employed to do was illegal, on the ground of main- 
tenance & champerty, & that no assistance ought 
therefore to be afforded by the ct. to either party 
as against the other :—Held: such a defence in 
the case of a solr. could not be set up as a ground 
of immunity from the jurisdiction of the ct., & 
must be regarded as wholly untenable, & the order 
asked for must be made.—Re THOMAS, JAQUESS 
v. THomas, [1894] 1 Q. B. 747; 63 L. J. Q. B. 572; 
10 T. L. R. 367; 38 Sol. Jo. 340; 9 R. 299, C. A. 





(d) E’nforcement of Order. 
See, generally, CONTEMPT OF CouRT, Vol. XVI., 
p. 46 at seq. 

1375. By attachment.|—-A party in a cause who 
has obtained & served, according to the 12th 
Amended Order of Aug. 1841, an order that his 
solr. shall deliver his bill of costs within a month, 
which is disobeyed, is entitled under the 15th 
Order of Aug. 1841, to enforce obedience by the 
writ of attachment.—LANE v. OLIVER (1842), 2 
Hare, 97; 12 L. J. Ch. 144; 6 Jur. 1080; 67 E. R. 
40 


1876. ——.]—An action is not maintainable 


14] 


on a judge’s order made under Solicitors Act, 1843 
(c. 73), 8. 87. 

Attachment is the proper remedy.—DENT v. 
BasHam (1854), 9 Exch. 469; 20. L. R. 989; 
23 L. J. Bx. 161; 22 L. T. O. S. 247; 18 Jur. 295 ; 
2W. R. 201; 156 B. BR. 200. 

Annotations :—Refd. Godfrey v. George (1895), 65 L. J. 

Q. B. 249; Norton v. Gregory (1895), 73 L. T. 10. 

1377. --—.]—Re Lewis (1897), 41 Sol. Jo. 737. 

1378. ———.]—Re J. (1897), 41 Sol. Jo. 788. 

1379. .| —Jte FANSHAWE, Ex p. DILLAMORE 
(1906), 50 Sol. Jo. 733. 

1380. Necessity for formal demand.]—- 

Re Bastor (1849), 14 L. T. O. S. 180. 
Sufficiency of demand.|—See Con- 
re OF Court, Vol. XVI., pp. 58, 59, Nos. 657, 
1881, Order served with proper indorse- 
ment.]—The proper mode of enforcing the delivery 
of a solr.’s bill is to serve the order with a proper 
indorsement, under the 12th Amended Order of 
Apr. 11, 1842, & upon default being made, an 
attachment will go as of course.—Ex p. BELTON 
(1858), 25 Beav. 368; 31 I. I. O. S. 295; 53 
E. R. 677. 

1382, .|-—The proper mode of enforc- 
ing the delivery of a solr.’s bill is to serve the order 
with a proper indorsement, under the 23rd Con- 
solidated Order, rule 10; & upon default, an 
attachment will issue as of course.—Re BOWEN 
(1863), 9 Jur. N.S. 612; 11 W. R. 607. 

Annotation :—Mentd. Pace v. Pace (1891), 67 L. T. 383. 

1383. ——— Personal service of order necessary— 
Waiver.]—A motion was made for the attachment 
of a solr. for non-compliance with an order of the 
ct. upon him to deliver a bill of costs within a 
fortnight. It appeared that the order had not 
been personally served upon him, but had been 
left with his clerk at his office. The solr. had 
written giving reasons for his delay & promising 
the bill of costs during the then ensuing week :— 
Held: personal service of the order was necessary 
& the necessity for such personal service had 
not been waived by the letter, & therefore the 
motion for attachment must be dismissed.—Re 
CUNNINGHAM (1886), 55 L. T. 766. 

1884. Excuse for non-delivery—lIllness—- 
Compliance out of time.j—A rule to show cause 
why an attachment should not issue against the 
former attorneys of a deft. in a cause for not 
delivering their bill of costs to deft.’s new attorneys, 
pursuant to a Baron’s order, discharged, the bill 
having been delivered since the rule was served 
on the parties: & illness having been assigned in 
the affidavit as the cause of the parties not obeying 
the order, the rule was discharged without costs. 
Such an order is not of a peremptory nature, nor 
absolute in the first instance.—GRIPPER v. COLE 
(1823), 11 Price, 593; 147 H. R. 574, 

1385. Lack of material.|——A solr. was 
ordered to deliver his bill for taxation. Upona 
motion to commit for the non-delivery, he swore he 
had no documents or memoranda from which he 
could make out his bill. The ct. made no order 
on the motion.—He KER (1850), 12 Beav. 390; 
50 KB. R. 1110. 

1386. ——-- Extension of time-——Granted on ap- 
plicant paying costs of motion.]|—An order was 
made upon a solr. for the delivery of his bill within 
fourteen days. He was unable to comply, & on 
a motion for the second order, he asked for further 
































for an order for the delivery of a bill 218.—CAN. PART VI. SECT. 4, SUB-SECT. 2.— 
of costs :—Held: the circumstances e. Agreement to pay lump sum— B. (a). 

ite one: ri go arenes sen plan Absence of evidence to show reason- 1875 1. By attachment.J}—Re_SOuici- 
3 he For ©. yeas) it DR. ablenesa.)}—Re Sovicrror (1911), 19 TorR(1910),170.W.R.2; 20. W.N. 
CHRAGG v. SCHRAGG ( )») 11 PR. WLR. 249; 4 Sask, L.R.402.—CAN. 67; 220. L. R. 30.—-CAN. 
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Sect. 4.—Bill of cosia: Sub-sect. 2, B. (d) & (e), C. 
& D. (a) & (b).) 

time. It was given, but he was ordered to pay the 

costs of the motion.—Re DENDY (1856), 21 Beav. 

565; 52 E. R. 978. 

1387. -—_—— Service of order for extension.]— 
Before a client, who has obtained an order against 
his solr. for delivery of his bill of costs within a 
fixed time, which time is afterwards extended by 
order, can obtain leave to issue a writ of attach- 
ment for non-compliance with the orders, both 
orders must be drawn up & served, or a four day 
order obtained.—Re SEAL, Re SEAL & EDGELOW, 
[1903] 1 Ch. 87; 72 L. J. Ch. 58; 87 L. T. 781; 
sub nom, Re S., 51 W. R. 164; 47 Sol. Jo. 72. 

1388. Whether action on order maintainable.]— 
DENT v. BasHam, No. 1376, ante. 

1389. Application for more detailed bill than 
that delivered—At chambers.|—Re AN ATTORNEY 
(1858), 81 L. T. O. S. 82. 


(e) Appeals from Order—Whether Order ‘ Final”? 
or ** Interlocutory. ”’ 

1890. Order final—R. S. C., Ord. 58, rr. 3, 15.)— 
An order dismissing an originating summons 
for delivery of a bill of costs by a solr. & taxation 
is a final order, & an appeal from it should be 
treated as a final, not an interlocutory, appeal.— 
Re REEVES (HERBERT) & Co., [1902] 1 Ch. 29; 71 
L. J. Ch. 70; 85 L. T. 495; 50 W. R. 252; 46 
Sol. Jo. 50, C. A. 


Annotations :—Folld. Haydon v. Cartwright, [1902] W. N. 
163. pld. /?e Jerome, [1907] 2 Ch. 145. Refd. Ive 
Jackson, [1915] 1K, B. 371; de Wingflelds, [1923] 2 
K. B. 112. Mentd. Cogstad v. Newsum, {1921] 2 A. C. 


1391. -.|—IIAYDON v. CARTWRIGHT, 
[1902] W.N. 163; 37 L. J. N.C. 420, C. A. 
Annotation :—Refd. Ite Marchant, [1908] 1 KX. B. 998. 





C. What Amounts to Delivery. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1892. Constructive delivery—Mortgagors & mort- 
gagees—Trustees & cestuis que trust.|\—K. & B. 
acted jointly in a sale of copyholds to which their 
respective clients were entitled, B. having the 
conduct of the sale. The purchascr required the 
property to be enfranchised, & wrote to B. asking 
him to arrange for the enfranchisement, & under- 
taking to pay his charges & the expenses. R. 
made out his bill of costs against his own clients, 
sent it to B., who sent it to the purchaser. The 
coer obtained an order for taxation of this 

ill on the usual petition of course by a third party. 
On motion by R. to stay all further proceedings 
under this order:—Held: the common form 
allegation in a petition of course, that the solr. 
‘‘ delivered to your petitioners his bill of fees & 
disbursements,’’ is a material allegation which 
is not satisfied by a merely constructive delivery ; 
in the circumstances of this case there had been 
no delivery to the purchaser ; & the order had been 
irregularly obtained, & must be discharged. 

Now, delivery in the ordinary practice by the 
mtgee.’s solr. of his bill of costs is not to his own 
client, but it is to the mtgor. or to the mtgor.’s 
solr. ; & consequently one finds that in the common 
form in the orders is an allegation that the mtgor. 
has had the bill delivered to him by the mtgee.’s 
solr. I think, for reasons which I am now about to 
state, that that is a material allegation, because 


PART VI, SECT. 4, SUB-SECT. 2.—C, 

£. Conditiinal delivery.|--Solrs. de- 
livery bills of costs, indorsing on 
each, “‘ In the event of taxation, we 
reserve to ourselves tho right of deliver- 


~~ LLCuL ¢ 


467,—CAN. 


ing another & more complete bill”: 
I an absolute delivery.—ZJte 
SPENCER & MCDONALD (1872), 19 Gr. 


g. Delivery to person 


SOLICITORS. 


there are cases in which the bill which tho solr. 
delivers to his own client, the mtgee., is a bill which 
would be absolutely right as between himself & 
the mtgee., though possibly not so between him- 
self & the mtgor. The mtgee. might have told 
his solr. to do certain things ; the solr. might have 
explained in his ordinary course of duty, ‘‘ I will 
do that for you, but recollect if it is done you 
cannot charge the mtgor.’” The mtgee. might 
say, ‘‘ Well, I will have it done,” & then the solr. 
delivers his bill to the mtgee., which is a proper 
bill as between the two. That bill is not delivered, 
I will assume, in point of fact, to the mtgor. or his 
solr.: Can the mtgor. obtain taxation of it upon 
an allegation that the bill has been ‘“‘ delivered to 
him”? ? In my opinion he cannot. I think the 
delivery of the bill cannot mean a constructive 
delivery of the bill, & there would be no construc- 
tive delivery of the bill in the case which I have 
just put. So also in the case of a trustee & 
cestuis que trust, where the trustee employs his 
own solr, That is an ordinary typical case. In 
that case the trustee may have given special 
instructions to the solr. which would warrant him, 
& justify him, as between himself & his individual 
client the trustee, in making certain charges. 
Upon that the solr. might draw out his bill & send 
it in to the trustee; but I think that that could 
no be called a ‘ delivery,” certainly it cannot be 
said, in point of fact, to be a delivery to the 
cestuis que trust; & I think, in the case I am 
putting, it would not be right to hold that con- 
structively it was a delivery of the bill to the 
cestuis que trust (Cuirry, J.).—Re ROBERTSON 
(1889), 42 Ch. D. 553; 58 L. J. Ch. 832; 62 1. T. 
38; 38 W. R. 170. 

1893. Delivery of draft bill—To enable agreement 
being reached as to amount.|—/ic HuLBerr & 
Crowe, No. 1772, post. 

1394. Delivery of memorandum of charges— 
Business not completed.}-— Re Smit & Son 
(1901), 45 Sol. Jo. 469. 

Delivery to party to be charged therewith.|— 
See Sub-sect. 2, D., post. 

Place of delivery.|—See Sub-sect. 2, G., post. 

Delivery one month before action brought.}— 
See Sub-sect. 2, F., post. 


D. To Whom Delivery made— Party to be 
charged thereunth.’ 
(a) In General. 


See Solicitors Act, 1843 (c. 73), 8. 37. 

1895. General rule—Client of solicitor.]|—e 
ABBOTT, No. 14138, post. 

1396. —-— Not third person agreeing to be 
liable for costs.]}—The person entitled to raise the 
defence that there is no signed bill delivered one 
month before action is the client of the solr., & 
a person, not being the client who has made him- 
self responsible under an agreement to pay costs, 
is not “a party to be charged therewith ” within 
Solicitors Act, 1843 (c. 73), s. 37, & is not entitled 
to raise the defence, but such a person is entitled, 
under sect. 38, to have the bill of costs taxed.— 
GREENING v. REEDER (1892), 67 L. T. 28; 40 
W. R. 623; 36 Sol. Jo. 464, D.C. 

1397. Delivery to relative of client.|—In an 
action on an attorney’s bill of costs, issne being 
joined on a plea no bill had been delivered accord- 
ing to Solicitors Act, 1843 (c. 73), it appeared that 





liable.|—It ia a sufficient delivery of a bil) 
if it is delivered to @ porson second: 
arily Hable, who hands it to the person 

rimarily liable—Smirn »v. BULLER 


secondarily (1886),5 N. ZL. R. 41 (8, C.), —N.Z, 
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the costs were for business done in the arrangement 
of a separation between Mrs. H., deft.’s niccc, & 
her husband, while Mrs. H. was on a visit to deft. 
After Mrs. H. had left deft.’s house, the bill was 
delivered there, headed ‘‘ In the Matter of Mr. & 
Mrs. H.,” inclosed in a letter addressed to deft. 
& saying: ‘‘ As I understand Mrs. H. is no longer 
residing under your care, & presuming therefore 
that you may not be remaining longer in town, I 
beg to hand you my account, in the hope that it 
will be found satisfactory ” :—Held: it did not 
sufficiently appear that the bill was delivercd to 
deft. asthe “ party to be charged,” within Solicitors 
Act, 1843 (c. 73), 8. 37.—GRIDLEY v. AUSTEN, 
DAUBNEY v. PHipps (1849), 16 Q. B. 504; 18 
L. J. Q. B. 837; 13 Jur. 680; 117 E. R. 972. 

: — . Champ v. Stokes (1861), 6 H. & N. 
eT eae ofa caer (1924), 40 iy L. ie 663. 

1898. Delivery to specially appointed agent.|— 
(1) Delivery of a bill of costs to an agent of the 
client appointed for that purpose :—Held: 
sufficient. 

(2) Delivery of a bill of costs, unsigned, but 
accompanied by a letter signed by the solr., & 
referring to the bills :—/Teld: a sufficient com- 
pliance with Solicitors Act, 1843 (c. 73), s. 37.— 
Re Busy (1844), 8 Beav. 66; 1 New Pract. Cas. 
80; 14 L.J.0Ch.6; 4 1. T.0.8.1814; 50 TR. 
26. 
annals am -—As to (1) Apld. Re Kellock (1887), 56 L. T. 

(. 


1899. —-—.]—Ive Ketnock, No. 1422, post. 

1400. Delivery to servant at party’s residence.|-— 
In an action on an attorney’s bill, a delivery of the 
bill to a servant at deft.’s residence is primd facie 
evidence of a delivery to deft.—MACGREGOR v. 
KeEiny (1819), 8 Exch, 704; 6 Dow. & L. 635: 
18 LL. J. Mx. 391; 18 L. 1. O.S, 120; 154 EL 0. 
1066, 

Annotations :-—Consd. Browne v. Black, [ 1912) 1 KK, B. 316. 
Refd. Daubney v. Phipps (18499), 16 Q. 1 504. Mentd. 
Nicholson v. Tanham (1870), 18 W. K. 523. 

1401. Work done for parish---Bill sent to ex- 
overseer—Headed to ‘‘ The parish officers of .. .’’ 
—-Accompanying note requesting payment.|-— 
Where an attorney sent his bill to an ex-overseer, 
headed to ‘' The parish officers of A. B.”? accom- 
panied by a note requesting payment of his bill 
against the parish :-—Held: not to be in com- 
pliance with the statute requiring the delivery of 
an attorney's bill to the party to be charged there- 
with.— WELBy v, BROWN (1846), 8 L. I. O. S. 122 ; 
li J. P. 602. 

Annotation -—Mentd. March v. Davies (1818), 1 Exch. 668. 
1402. Work done for commissioners—Delivery 

to clerk of successors—- At private office.}— A 

delivery of a bill of costs, for work done for a body 

of comrs. who, at the time of the delivery, had gone 
out of office, upon the clerk of their successors, at 
his private office, is not sufficient to charge the 
former comrs. personally.—CURLING wv. YOUNG 

(1847), 8 L. T. O. S. 517, N. P.3 subsequent pro- 

ceedings, 9 L. T. O. S. 51. 

1403. Work done for trustees—Delivery to cestuls 
que trust— Whether delivery to trustee sufficient.]— 
Re RopeRTSON, No. 1392, anle. 

1404. Delivery to manager of trust property 
—Manager not authorised to receive bills.]—Solrs. 
to trustees delivered to their clients in the years 
1883 & 1884 bills of costs for work done for them as 
trustees, which were paid without taxation, the 
solrs. not having informed their clients that, if 
administration proceedings were subsequently 
brought & the bills were moderated in those pro- 
ceedings, the trustees would have to pay out of 
their own pockets the amounts by which the bills 
were reduced on moderation. The solrs. also 
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delivered to the manager of an asylum carried 
on by the trustees as part of the trust estate, other 
bills of costs for work done for the trustees. It 
was admitted that the bills delivered to the trustees 
were honest, & not excessive :—Held: as to the 
bills paid without taxation, the fact of the solrs. 
not having given such information to their clients 
was not a special circumstance justifying taxation 
after payment; &, as to the bills delivered to the 
manager of the asylum, delivery to him was not, 
in the absence of proof that he was authorised to 
receive bills for the trustees, delivery to the 
trustees.—/?e Layvron, STEELE & Co. (1890), 
38 W. R. 652. 

1405. Bill taken away after being shown to 
party charged.|—Puipes v. DAUBNEY, No. 1495, 


post. 

1406. Bill addressed & delivered to party to be 
charged—No name on bill itself..—TayLor v. 
Hopason, No. 1470, post. 

1407. .|—A bill of costs signed by the 
attorney & headed in the matter of business, but 
not addressed to any one, was inclosed in an 
envelope, & sent by post to the client :—Held: a 
sufficient delivery of the bill to the party to be 
charged therewith, within Solicitors Act, 1843 
(c. 73), 8. 37.—ROBERTS v. LucAS (1855), 11 Exch. 
41; 19 J. P.359; 156 BE. R. 737; sub nom. Lucas 
v. ROBERTS, 8 C. L. R. 987; 24 L. J. Ex. 227; 25 
L. I’. O. S. 101; 1 Jur. N.S. 527; 3 W. R. 415. 

1408. Effect of misdirection.|—In an action on 
an attorney’s bill, a new trial will not be granted 
on the ground that the bill was misdirected.— 
WELSH Vv. SILWELL (1847), 11 Jur. 471. 








{b) Delivery to Solicitor of Party to be Charged. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1409. Whether sufficient.|—-A party in a cause 
having changed his attorney in the progress of it, a 
judge’s order was afterwards obtained by the 
second attorney for the delivery of a bill signed by 
the first attorney under the stat. 2 Geo. 2, c. 23, 
s. 23, which delivery was accordingly made to the 
second attorney in the cause :—Held: this was a 
sufficient delivery to the party to be charged there- 
with, within the words & meaning of that statute, 
so as to enable the first attorney to bring his 
action against the client for the amount of such 
bill —VINCENT v. SLAYMAKER (1810), 12 East, 
372; 104 1h. R. 146. 


Annotations :—Ccnsd. ypipne v. Daubney (1851), 2 L. M. 
& P.180. Apld. ste Kellock (1887), 56 L. T. 887. 


1410. Bill brought to party’s knowledge— 
Party attending taxation.|—Delivery of an attor- 
ney’s bill to the attorney of the party to be charged 
sufficient, if the party himself attend the taxation, 
or the bill be shown to have come to his hands.— 
WARREN v. CUNNINGHAM (1819), Gow, 71; 171 
BK. R. 842, N. P 

1411. ——- .|-——In an action on an attorney’s 
bill against a member of the provisional] commit; 
of a railway co., it appeared that pltf., who was 
employed as local agent & attorney, sent his bill 
to the residence of the solr. of the co., who laid it 
on one occasion before the committee when deft. 
was present, & on another occasion it was laid 
before the committee by the secretary when deft. 
was absent :—Held: a sufficient delivery of the 
bill within Solicitors Act, 1843 (c. 73), 8s. 37.— 
EGGINGTON v. CUMBERLEDGE (1847), 1 Exch. 271 ; 
2 New Pract. Cas. 456; 6 Ry. & Can. Cas. 113; 
16 L. J. Ex. 283; 10 L. T. O. S. 113; 11 Jur. 
932; 1564 HB. R. 114. 

1412. ———.]--PHIPPS v. DAUBNEY, No. 
1495, post. 

1418. Delivery by mortgagee’s solicitors to 
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solicitors of mortgagor — For taxation.] — The 
delivery of a solr.’s bill of costs, on which to found 
a taxation of it, must be a delivery to the party 
chargeable with the payment of it, that is, to the 
client. 

Where the bill of costs of a mtgee.’s solr. was 
delivered to the solr. of the mtgor. for taxation, 
such delivery was held to have been an improper 
one for the purpose. 

When once a mtgor. has paid the bill of costs he 
cannot, as between himself & the solr. of the mtgee., 
have it taxed, except under spccial circumstances ; 
but, as between himself & the mtgee., he may have 
it taxed, under the third party clause of Solicitors 
Act, 1843 (c. 73), 8s. 38.—KHe ABBOTT (1861), 4 


L. T. 576. 
Annotatuns :—Distd. Re Kellock (1887), 56 L. T. 887. 
Refd. Re Longbotham (1004), 73 L. J. Ch. 681, 


1414, —-— —-~.]— Re KeLuock, No. 1422, post. 
ares ——.|—--Re RosBrekTsoN, No. 1392, 
ante. 





(c) Where Persons Jointly Liable. 


See Solicitors Act, 1843 (c. 23), 8. 37. 

1416. Whether delivery to one_ sufficient.]-— 
(1) Although an attorney shows his client a copy 
of his bill, explaining the different charges to him, 
in the reasonableness of which the client acquiesces, 
the attorney is still bound to leave a copy of the 
bill with him, according to the provisions of 2 Geo. 
2, c. 23, before he can majntain an action upon it. 

(2) But where several are jointly liable to an 
attorney for business done, the delivery of a copy 
of the bill to one of them is sufficient to maintain 
a separate action against any of the others.— 
CROWDER v. SHEE (1808), 1 Camp. 437; 170 EB, 
1013. 

Annotation :-—48 to (2) Folld. Oxenham v. Lemon (1823), 

2 Dow. & Ry. K. 1. 461, 

1417. ——-— Person from whom instructions 
received—Managing business for both.}—Whcre 
two persons are liable to an attorney for business 
done on their joint retainer, it is sufficient for him 
to deliver a copy of his bill in pursuance of 2 Geo. 2, 
c. 23, to one of them from whom he received his 
instructions & to whom the management of the 
business was left by the other ; aliter of a delivery 
to that one who did not intermeddle ; for he cannot 
be considered as having authority to receive it for 
both, nor is he hkely to know what foundation 
there is for the charges in the bill —FINCHETT v. 
How (1809), 2 Camp. 275; 170 EB. R. 1154. 


Annotations :-—~Folld. Oxenham v. Lemon (1823), 2 Dow. & 
Ry. K. B. 461. Refd. Pocock v. Russen (1829), Mood. & M. 


1418. Several persons interested in different 
suits—Individually interested in all suits.]|—Several 
persons being deeply interested in different suits 
at law, which were similar in their nature, & em- 
ployed the same attorney to conduct the whole 
business. When any one of them called on the 
attorney he spoke about all the other cases, as 
well as that in which he was individually interested, 
& gave general directions :—Held: a sufficient 
compliance with 2 Geo. 2, c. 23, s. 23, for the 
attorney to deliver one bill to one of the parties, 
to entitic him to maintain an action against all of 
them for the amount of his costs.—OXENHAM v. 
LEMON (1823), 2 Dow. & Ry. K. B. 461; 11. J. 
O.S, K. B. 133. 

Annotation :—Reid. Tate v. Hitchins (1849), 7 C. B. 875. 





PART VI. SECT. 4, SUB-SECT. 2,— 
D. (c). 


h. Right to deliver separate bills 
charging taxation tlems on each bdill.}— 
Re Brirast WATER Comms., Er p. 


SOLICITORS. 


1419. ——— Promoters of joint stock company.]— 
PHIppes v. DAUBNEY, No. 1495, post. 


1420, ———- ——-.]—Manr v. Situ, No. 1492, 
post. 
1421. Pleading.|—In an action on an attor- 





ney’s bill against two defts., a plea by one of them, 
that no bill had been delivered to him or left at 
his dwelling-house, is bad on special demurrer.— 
KITELEY v. ScorretD & Harvey (1842), 6 Jur. 


1059. 
Annotation :-—Refd. Tate v. Hitchins (1849), 7 C. B. 875. 


E. Persons entitled to Delivery. 


See Solicitors Act, 1843 (c. 73), ss. 37-40. 

Delivery to party to be charged therewith.]— 
See Sub-sect. 2, D., post. 

1422. General rule.]|—(1) The solrs. of some 
mtgors. who were selling the property mortgaged 
applied, in the scope of their employment, to the 
solrs. for the mtgees. for their bill of costs in rela- 
tion to their services upon the occasion of the sale, 
which the mtgors.’ solrs. had, on behalf of their 
clients, undertaken to pay. The mtgees.’ solrs. 
sent in a document to the solrs. for the mtgors. 
which was held to be a bill of costs. A petition 
was presented to tax the bill, a special application 
being necessary, as the mtgees.’ solrs. claimed to 
withdraw the bill :—Held: apart from the under- 
taking, there had been sufficient delivery without 
delivery to the mtgees., & the bill could not be 
withdrawn. 

(2) Solicitors Act, 1843 (c. 73), says that the bill 
is to be delivered unto the party to be charged 
therewith, but it is quite clear that that party 
may appoint an agent to receive it (STIRLING, J.). 

(3) The right of the client is to obtain the bill 
from his solr., & the right of the third party is to 
obtain & get a copy of the bill upon payment of the 
costs for the purposes of reference (STIRLING, J.) — 
Re KELLOCK (1887), 56 L. TT. 887; 35 W. R. 695, 

1423. Residuary legatee—Solicitor acting for 
trustees & executors.|—Me BLACKMORE, /’e BIL- 
LING, Re SPIKE, No. 1367, ante. 

1424. One of two clients—Though costs paid by 
other client.}] —PAINTER v. LINDSELL, No. 1781. post. 

1425. Mortgagor—From solicitor of mortgagee.] 
—Eez p. Forp (1852), 20 L. T. O. S. 112. 

1426. Mortgagee—From solicitor of mortgagor— 
Undertaking to deliver bill.|—~-A solr. of a mtgor. 
ordered, upon petition, to deliver to a mtgee. a 
copy of his bill of costs, in pursuance to his under- 
taking.—fRe BatLey (1865), 34 Beav. 392; 55 
E.R 686. 

1427. Though amount charged against 
mortgagor-—-Mortgagor no party to proceedings.}]— 
Re Fosrer, BARNATO v. Foster, No. 1356, ante. 

See. alxzo, Nos. 1413-1415, ante. 

1428. Creditor obtaining judgment for ad- 
ministration of testator’s estate — ‘‘ Party In- 
terested ’’—-Bills paid by testator’s executor.]-—- 
A ereditor who has obtained judgment for the 
administration of the estate of deceased testator 
is a “party interested’ within Solicitors Act, 
1843 (c. 73), 8. 39, & is therefore entitled to an order 
for delivery & taxation of bills of costs which have 
been paid by testator’s exor.—he JONES & 
Everertr, [1904] 2 Ch. 363; 91 L. T. 286; 53 
W. R. 59; 48 Sol. Jo. 624; sub nom. Re Roperts- 
Jonrs & EvererTr, 73 L. J. Ch. 706. 

1429. Action settled by plaintiff’s solicitor in pay- 
ment of debt & costs—On request of defendant— 





Orr, Samn, Ex p. Usier, Same, Ex p. js merely a nominal pitt i being in 
CONNOR (1888), 21 L. R. Ir. 342.—IR. 


PART VI. SECT. 4, SUB-SECT. 2.—E. 
k. Nominal plainitff.J—A client who 


this case the person in whose name 
an election petition has been filed, & 
who lent his name for the purpose of 
convenience, & was not held responsible 


Part VI.—REMUNERATION oF SoLIcIToRsS—Costs. 


Whether defendant entitled to delivery.]—Pitf., an 
attorney, employed by to bring an action 
against deft., settled it at the request of deft., 
upon the terms of paying debt & costs. In an 
action for the amount claimed in respect of this 
settlement :—Held: pltf. was not the attorney of 
deft., so as to require the delivery of a signed bill 
within Solicitors Act, 1843 (c. 73), s. 37.—Town- 
SEND v. SURGROVE (1847), 2 New Pract. Cas. 442 ; 
10L. T. O, 8. 112. 


F. Time for Delivery. 


See Solicitors Act, 1843 (c. 73), 8. 37; 
Practitioners Act, 1875 (c. 79), s. 2. 

1430. General rule—One month before action— 
Object of rule.}—ANON. (1773), Lofft, 341; 98 
E. R. 684. 

1431. Application of rule—Obtaining bankrupt’s 
certificate.;—An attorney’s bill for obtaining a 
bkpt.’s certificate, must be signed & delivered a 
month before he can sue thereon.—CoOLLINS v. 
NICHOLSON (1810), 2 Taunt. 321; 127 E. R. 1101. 
Annotations :— Refd. Wilkinson v. Diggell (1823), 1 B. & C. 

158; Smith v. Wattleworth (1825), 3 L. J. O. S. &. B. 

244; Harper v. Wilhams (1841), 2 Man. & G. 815. 

1452. Bill containing taxable items.]— 
Charges by an attorney for attending & advising a 
party in a suit, are taxable charges; & though 
they be the only taxable charges in a bill of many 
items, the attorney cannot recover any part of his 
demand without leaving his bill with deft. a 
month before action, according to 2 Geo. 2, c. 23.— 
SMITH v. TAYLOR (1831), 7 Bing. 259; 5 Moo. & P. 
66; 91. 3.0.8. C. P. 88; 1381 E.R. 100. 

Annotation :—Distd. Brooks v. Brooks, I?e Lice (1837), 6 

L.J.C. P, 243. 


14338. County court business.|—(1) An 
attorney’s bill for business done in the county ct. 
is within 2 Geo. 2, c. 23, s. 23, & must be delivered 
to the client one month before action brought. 

(2) A charge for attesting a replevin bond is a 
charge relating to a suit in that ct. 

_(8) An attorney not having delivered any bill to 
his client before action brought, but particulars 
of demand, containing some taxable items, after 
action brought, cannot recover for an item not 
taxable if such item be in respect of business donc, 
or money paid to his client’s use, in his character 
of attorncy.—WARDLE v. NICHOLSON (1833), 4 
B.& Ad. 469; 1 Nev. &M. K.B.355; 2L.3.K. 3B. 
763 110 To. R. 532. 


Annotation :—Generally, Reid. Nicholas v, ter (1834), 
2 Ad. & El. 348. vlas v. Hayter (1834) 


1434. Delivery of bill in parts.|—BEARDSALL v. 
CHEETHAM, No. 1446, post. 

1435. How month reckoned—Exclusive of days 
on which bill delivered or action brought.]~—Under 
2 Geo. 2, c. 23, s. 23, which directs that no attorney 
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shall commence an action for his fees until the 
expiration of one month or more after he shall 
have delivered his bill, the month is to be reckoned 
exclusively of the days on which the bill is delivered 
& the action brought.—BLuntT v. HESLOP (1838), 
8 Ad. & El. 577; 9 Dowl. 982; 3 Nev. & P. K. B. 
553; 1 Will. Woll. & If. 461; 71. J. Q. B. 216; 
2 Jur. 542; 112 BE. R. 957. 
Annotations :—Refd. Young v. Higgon 
49; Re Peat was mle bets Supply Co. (1885), 
Browne v. Black, [1912] 1 kK. B. 316. 
1436. When bill posted—Clear calendar 
month after receipt.|——A bill is not ‘‘ sent by the 
post ’’ [under Solicitors Act, 1843 (c. 73), s. 37] to 
the party to be charged one month before action 
unless it was posted at such a time that it would 
in the ordinary course of post be delivered to the 
party to be charged one clear calendar month 
before the commencement of the action. —BROWNE 
v. BLAck, [1912] 1K. B. 316; 81 L. J. K. B. 458 ; 
105 L. T. 982; 28 T. L. R. 119; 56 Sol. Jo. 144, 
CG. A. 
i nnotation .—Consd. Retail Dairy Co. v. Clarke, [1912] 2 
kK. B. 388 


1437. Effect of mistake in date of items.]|—A 
mistake in the date of items in an attorney’s bill, 
which does not mislead, docs not vitiate the 
delivery of the bill a month before action brought. 
—WILLIAMS v. BARBER (1813), 4 Taunt. 806; 128 
i. RR. 548. 

Annotation :—Refd. Ive Grant, Bulcraig, [1906] 1 Ch. 1214. 

1438. Application to bring action within month— 
Bill taxable in inferior court.|—Ne Duckrrs (1906), 
50 Sol. Jo. 441. 


1510), 6M. & W. 
9 Ch. D. 204 ; 





G. Place of Delivery. 

See Solicitors Act, 1813 (c. 73), s. 37. 

1439. ‘‘ Last known place of abode ’’—Client 
with another known place of abode.|—DPrevious to 
the bringing an action on an attorney's bill, it 1s 
sullicient under 2 Geo. 2, c. 23, s. 23, to deliver a 
bill at deft.’s last known apparent place of abode 
at the time when the bill was delivered. It is not 
sufficient for deft. to show that he had another 
known place of abode, subsequent to the delivery 
of the bill.—WabDkEsSON v. SmitTu (1816), 1 Stark. 
$24; 171 LV. 486, N. VP. 

1440. No permanent place of abode.]-— 
ILANROTT’s TRUSTEES v. EVANS (1887), 4 'T. L. BR. 
128. 4 

1441. —--- Evidence of delivery at-—Delivery at 
place not shown to be abode of client—- Bill handed 
by client to another solicitor for taxation.]—(1) It 
is not sufficient evidence of delivery of a signed bill 
at deft.’s abode, that a signed bill is delivered at a 
particular place not shown to be his abode, & that 
he afterwards gives this to his present attorney, 
who attends the taxation of costs. 





by the attorney for his costs, is not 
entitled to an order on the attorney for 
delivery of his bill of costs, etc.—Re 
ATTORNEYS (1876), 6 P. R. 319.—CAN, 


PART VI. SECT. 4, SUB-SECT. 2.—F. 


1, How month rechoned — Lunar 
month.)J—- The month required by 
2 Geo. 2, c. 23, for tho delivery of an 
attorney’s bill is a lunar, & not a 
calendar month, & the day of tho 
servico of the Dill is includod.— 
BERRY v0. ANDRUSS (1835), 3 O. S. 645. 
—CAN. 


m. Where one attorney sues another.) 
—Where one attorney sues another, it 
is not necessary to deliver a bill one 
month before action.— DRAPER 1, 
BEASLEY (1850), 8 U.C. Rt. 260.—CAN, 


n. Right to sue again if Dill not 
delivered before first Baa }-If a 


J.— VOL, XLII. 


solr.’s action for fees for professional 
services, though heard on the merits, 
fails on the ground of non-delivery 
of his bill before action as regulred by 
Legal Professions Act, s. 75. hoe may 
deliver a bill, & being a new actiou 
to which the defence of res judicata 
would not apply.—Banron v. AMAR 
Cu pee (B. C.), [1921] 3 W. W. Tt. 368. 


o. Whether aftcr lapse of three 
yvears.J—A solr. agreed to act for a 
client in a certain action until the 
client obtained another solr., which, 
however, he never did, & the solr. 
continued to act for him until the action 
was concluded :—Held: the solr. hav- 
ing received a payment from the client, 
this was a payment on account only 
& not a settlement of the costs under 
& special contract, & the solr. was 
entitled to render & collect a bill for 


his solr. & client costs cven though 
ho had allowed more than three years 
to clapse since the completion of the 
action.—Re LEGAL PROFRSSIONS ACT 
& Beck, (1925) 3 W. W. RR. 64.—CAN, 

p. Defendant rn Ireland — Applica- 
tion of Solicitors Act.J—An English 
solr. suing in this country a deft. 
domiciled here, for costs incurred in 
doing business in England, is not bound 
to serve his bill of costs, pursuant to 
6&7 Vict. co. 74,8. 37 (Eng.), one month 
prior to bringing the action.—Wuots 
ea (1846),9 I. L. R. 409.— 


q. Irish solicitor suing in England.) 
—An Irish solr. suing in England a 
solr. domiciled there, for business done 
in Ireland, is not bound to servo his 
bill of costa one month before the bring- 
we of the action.— GUINNESS (. ALLEN 
(1846), 9 I. L. R. 412.—IR. 
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Sect. 4.—Bill of costae: Sub-sect.2,G., H.,1.,J3.& 
K.; sub-sect. 3.] 


(2) An attorney may prove his bill under a 
commission of bkpt. without delivering a signed 
bill. —E1ckE v. Nokes (1829), Mood. & M. 803; 
173 BE. R. 1168, N. P. 

Annotations :—As to (1) Distd. Eegington v. Cumberiedge 
(1847), 1 Exch. 271. As to (2) Refd. Brown v. Tibbits 
(1862), 11 GC. B. N.S. 855. Generally, Refd. Dwyer v. 
Collins (1852), 7 Ixch. 639. 

1442. ‘* Office of business °’—Place where client 
or agent carrying on business.|—BLANDY v. DE 
Burau, No. 1444, post. 

1443. Where work done for provisional com- 
mittee—At office of company—Or to agent—Not 
private business address of former member.]— 
(1) In an action by the solrs. of a proposed railway 
co., against A., a member of the provisional com- 
mittee, for work done by them for the co., before, 
whilst, & after A. was a member, a delivery of a 
signed bill, addressed to the committee, to B., 
an earlier member of the committee, at his place 
of business, & containing some items incurred 
before A. became a member, is not a sufficient 
delivery within Solicitors Act, 1843 (c. 73), s. 37, to 
charge A. 

(2) The bill should be delivered either at the 
oftice of the co., or at least to some person who can 
reasonably be considered to represent the com- 
mittee.—HDWARDS v. LAWLESS (1848), 6 C. B. 
329; 6 Dow. & L. 105; 5 Ry. & Can. Cas. 357 ; 
171. J.C. P. 2938; 111. 7.0.8. 310; 1386 E.R. 
L278. 

1444, & scheme abandoned--—-Office of 
provisional committee.|—In 1845, certain persons, 
one of whom was deft., formed themselves into a 
committee for establishing a railway co. They 
took offices in Moorgate Street, where a brass 
plate was pul up with the name of the co. engraved 
thereon. In Nov. 1845, the co. was provisionally 
registered. In Jan. 1846, the scheme was 
abandoned, & deft. interfered no further with it. 
A sub-committee was afterwards appointed, by 
whom it did not appear, for the purpose of ascer- 
taining & arranging the claims upon the committee 
men. In Sept. 1846, pltf., a local attorney & 
agent of the co., delivered a signed bill at the 
office in Moorgate Street, addressed to ‘ the 
provisional committee of the co.” :— Held: 
(WILDE, C.J. & VAUGHAN-WILLIAMS, J.) this was 
not a sufficient delivery at the “ office of business ”’ 
of deft., to charge him within Solicitors Act, 1843 
(c. 73), 8.37; (COLTMAN, J. & MAULE, J.) it was.— 
BLANDY tv. De Buror (1848), 6 C. B. 623; 6 
Dow. & L. 412; 5 Ry. & Can. Cas. 361; 18 
L. J.C. P.2; 12 L. TT. 0.8. 217; 12 Jur. 1005; 
136 KH. R. 1393. 

1445. At address given by client—At office of 
third party.}—A person who had no place of busi- 
ness of his own, directed communications to be 
addressed & sent to him at his attorney’s office, 
were he occasionally called & wrote letters. An 
attorney’s bill of costs was addressed & left there 
for him more than a month before action brought, 
yet he did not actually receive it but a fortnight 
before action :—Held: there was evidence for the 
jury to find that the bill of costs was properly left 
there a month before action in compliance with 
Solicitors Act, 1843 (c. 73), s. 37.—SPYER v. 
BERNARD (1863), 2 New Rep. 172; sub nom. 
SPIER v. BERNARD, 8 L. 'T. 306, 











H. Delivery of More than One Bill—Delivery 
in Paris. 


1446. Right to deliver bill in parts.|—Where an 
attorney did different Kinds of professional work 


SOLICITORS. 


for a client, & after all the business was trans- 
acted sent in a bill for one part of the business, & 
subsequently sent in a bill for the other part, & 
commenced an action for the first part of the 
business before the expiration of the month in 
respect of the delivery of the second bill, & after 
the expiration of that month commenced an action 
for the other part, the ct. made an order for the 
consolidation of the two actions.—BEARDSALL v. 
CHEETHAM (1858), EB. B. & EB. 243; 271. J. Q. B. 
re ; 31L.T.0.8.115; 6W. BR. 504; 120 H.R. 
99. 

1447, Or successive bills—Parts of one bill.] 
—COoBBETT v. Woon, No, 1530, post. 

1448. Whether solicitor entitled to deliver more 
than one bill—Several matters forming one trans- 
action.|—If various matters form but one trans- 
action, some being at law, & others for conveyanc- 
ing, one bill only ought to be made out. 

The ct. has no power to refer an attorney’s bill 
to taxation, at the prayer of a person who is not 
the original client, but who has ultimately paid the 
bill.—Dor da. PALMER v. Roi (1835), 4 Dowl. 95 ; 
1 Har. & W. 339. 

1449. Delivery of several bills by London agent-— 
Whether treated as one at option of country 
solicitor.]—-London solrs. acted as agents in London 
for a country solr. during the years 1877 to 1884 
inclusive. The agency was terminated in 1884. 
During the period of the agency the London 
agents delivered to the country solr., generally 
once a year but sometimes oftener, detailed bills 
of the charges which they claimed against him 
in each of the actions or other matters m which 
they had acted for him. They also delivered to 
hin a cash account for each year, in which he was 
credited with all payments made by him to them, 
& all moneys received by them on his behalf, & 
was debited with all payments made by them to 
him or on his behalf, & with the gross amounts 
of the severa) bills of charges which had been 
delivered. The balance appearing to be due from 
him on cach account but the last was carried on 
to the next account. Some of the actions con- 
tinued during several years, & one of them, 
fthodes v. Jenkins, continued durmg the whole 
period of the agency, & was not then concluded. 
After the close of the agency the country solr. 
claimed a taxation of the whole of the bills :— 
Held: the bills of costs in Ithodes v. Jenkins, 
notwithstanding the fact that all the costs in it 
had not yet been taxed, being in fact) separate 
bills, could not be treated as one continuous bill, 
at. the option of the country solr.—le NELSON, 
Son & UWAstinas (1885), 40 Ch. D. 1; 54 L. J. Ch. 
098 ; as T.0.8.415; 33 W. RR. 6415; 1T.L. R. 
607, C. A. 


.innotations :—Consd. Pe Johnson & Weatherall (1888), 
37 Ch. D. 433. Expld. /te Romer & Haslam, [1893] 2 
Q. B. 286. Refd. Re Massey (1910), 54 Sol. Jo. 50, 


1450. Separate bills delivered simultaneously for 
separate transactions —- Whether treated as one 
bill.} Re Warp, No. 2290, post. 

ies of amended bill.|—See Sub-sect. 6, 
post. 





I. Proof of Delivery. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1451. Proof of posting—Letter placed in box 
cleared by postman.|—Proof of the delivery of a 
letter inclosing a bill of costs to a bellman, or that 
the letter was put into a box in the attorney’s 
office, & that the bellman called every afternoon 
& took all letters found in that box, is sufficient 

roof of a ‘“ posting’’ of such letter within 
Solicitors Act, 1843 (c. 73).—SKILBECK v. GARBET?Y 


Part VI.—REMUNERATION oF SoOLIctroRs—CostTs. 


(1845), 7 Q. B. 846; 14L. J. Q. B. 888; 5 L. T. 
O. 8S. 265; 9 Jur. 939; 115 H. R. 706. 

——.]— See, generally, EVIDENCE, Vol. XXII., 
p. 868, Nos. 3753-3762. 

Evidence of delivery at place of abode.]—Scc 
No. 1441, ante. 

1452. Indorsement of delivery of copy on 
original.|—A bill with an indorsement upon it, 
‘‘ Mar. 4, 1815, delivered a copy to C. D.,’’ which 
indorsement is proved to be in the handwriting 
of a deceased clerk of plitf.’8, whose duty it was to 
have delivered a copy of the bill, & proved to have 
existed at the time of the date, is evidence to prove 
the delivery of the bill—-CHAMPNEYsS v. PECK 
(1816), 1 Stark. 404; 171 HE. R. 611, N. P. 


Annotation -—~Refd. Doe d. Patteshall v. Turford (1832), 
3 B. & Ad. 890. 


Admissibility of secondary evidence of bill— 
Notice to produce.|—-See EVipENCE, Vol. XXII, 
p-. 249, Nos. 2290-2302. 


J. Effect of Non-Delivery. 

1453. Debt not barred—Action to recover not 
maintainable.]|—To assumpsit on an attorney’s bill 
of costs, deft. pleaded a set-off, &, in support of 
that plea, put in an account furnished to him by 
pltf. Pitf.’s credit side of the account contained 
his claim for costs, but of this no signed bill had 
been delivered, & deft. therefore contended that 
the debit side only of pltf.’s account could be looked 
to :—Held: the whole account was evidence for 
the jury, as the non-delivery of a signed bill does 
not bar the debt, but mercly, if insisted on, 
prevents ils recovery by action.—HARRISON v. 
TURNER (1847), 10 Q. B. 482; 161. J. Q. B. 295 ; 
11 Jur. 817; 116 Hh. R. 184. 

Annotation :—Refd. Brown v. Tibbits (1862), 11 C. BL N.S. 
ere ry 

Whether delivery condition precedent-—-To pro- 
corner by solicitor.]-—See Sub-sect. 2, A. (b) i, 
ante. 

——— To solicitor exercising right of setting off 
costs—In action by client against solicitor.)|— See 
Sub-sect. 2, A. (ce), ante. 


K. Plea of Non-Delivery. 

1454. Must be specially pleaded.|—In an action 
on an attorney’s bill non-delivery of the bill niust 
be pleaded, or pltf. need not prove the delivery.— 
Moore v. DENT (1835), 1 Mood. & R. 462, N. P. 
Annotation :-—Ccnsd. Beck v. Mordaunt (1835), 2 Scott, 178. 

1455. -|—(1) In an action on an attorney’s 
bill, deft. cannot, under the general issue, insist 
that a proper bill of costs was not delivered. 

(2) It would be convenient that attorneys 
should state upon their bills the name of the ct. 
in which the business is done. But whether it be 
necessary for them to do so need not be deter- 
mined now; for we think deft.’s plea does not 
entitle him to take advantage of the omission. 
It has been frequently ruled that a defence of this 
nature must be specially pleaded (LORD DEN- 
MAN, C.J.).—- LANE v. GLENNY (1837), 7 Ad. & Itl. 
83; 2 Nev. & P. K. B. 258; Will. Woll. & Dav. 
470; GOL. J. K. B. 218; 1 Jur. 475; 112 E.R. 
402. 

Annotation :—As to (2) Refld. Lewis tv. 

Q. LB. 265. 





Primroso (1844), 6 
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1456. .|—In debt for an attorney's bill, 
deft., under the plea of ‘‘ never indebted, cannot 
object that pltf. has not proved that he delivered. 
a signed bill one month before action brought. 
He must raise that objection by way of special 
plea.— ROBINSON v. ROLAND (1838), 6 Dowl. 271 ; 
1 Will, Woll. & H. 74; 2 Jur. 136. 

1457. Must be pleaded at original hearing—Not 
on further directions.])—PRITCHARD v. DRAPER, 
No. 1325, ante. 

1458. Must negative delivery in terms of statute.] 
—A plea to an action on an attorney’s bill that no 
signed bill had been delivered, must negative all 
the modes of delivery pointed out by Solicitors 
Act, 1843 (c. 73).—FLowER v. Newron (1847), 9 
L. T. O. S. 3125; 11 Jur. 875. 

1459, —-— Sufficiency of plea by one of several 
defendants.]—Assumpsit against several defts. for 
work & labour by pltf. as an attorney, with counts 
for money paid, etc. Plea, by one of defts., to the 
whole declaration, that the action was commenced, 
after Solicitors Act, 1843 (c. 78), for the recovery of 
fees, charges, & disbursements duc to pitf. as an 
attorney, as in the first count mentioned, & that 
no signed bill had been delivered to deft., or sent, 
by the post to, or left for him at, his counting 
house, office of business, dwelling-house, or last 
known place of abode. On special demurrer :— 
Held: the plea sufficiently negatived the delivery 
of a bill of costs within the terms of the statute.— 
Tare v, TrcHIns (1849), 7 C. B. 875; 7 Dow. & L. 
123; 181. J.C. P. 250; 13 L. T. O. S. 188; 14 
Jur. 20; 137 E.R. 347. 

4460. Cannot be pleaded after suffering judgment 
by default—Plea as to merits.}—-Deft. i an action 
on an attorney’s bill being let in to plead on an 
aflidavit of merits after suffering judgment by 
default, is not permitted to plead that no bill has 
been delivered pursuant to the statute.—BECK 
o. MoRDANT (1835), 2 Bing. N. C. 140; 4 Dowl. 
112; 1 Hodg. 196; 2 Scott, 178; 132 E. Rf. 55. 
Annotation :—Distd. Wilkinson vt. Page (1844), 6 Man, & G. 

1012, 





1461. ‘‘Issuable plea.’’])—In an action on an 
aitorney’s bill a plea of non-delivery of a signed bill 
is an issuable plea.—WILKINSON v. Pauw (1844), 
6 Man. & G. 1012; 7 Scott, N. R. 961; 18 L. aw 
CG. P, 121; 21. T. O. 8. 401; 8 Jur. 2933 Ivf 
i. R. 1202. 

“Annotation -—~Mentd. Burch v. Leake (1844), 8 Scott, N.R. 

66. 


1462. Cannot be pleaded after bill taxed & 
allocatur made.J—Where an attorncy’s bill has 
been taxed & the master has made his allocatur, a 
judge will not allow deft., in action on such bill, 
to plead that no signed bill has. been delivered, in 
addition to pleas of nung imdebilatus & pay- 
ment.—-WHALLEY v. GLOVER (1850), 3 Car, & Kir, 
13, N.P. 


SUuB-SECT. 3.—REDELIVERY OF BILL. 


4463. Whether court will order—-Lapse of time— 
No suggestion of fraud, mistake or overcharge.|— 
After the lapse of nine years the ct. will not 
compel an attorney to redeliver bills for business 
done by him, without some suggestion of fraud, 


PART Vi SECT. 4, SUB-SECT. 2.—K. 


r. Whether plea to merits.J—Non- 
delivery of the bill is not a plea to 
the merits.— DEMPSnY v. WINSTANLEY 
(1849), 6 Uz CG, R. 409.—CAN. 


PART VI. SECT. 4, SUB-SECT. 3. 


t. Whether court will order.J—Solrs. 
having delivered an unsigned bill 


of costs, the cents applied for & 
obtained an order that tho solrs. should 
deliver a bill & for taxation of the same 
when delivered. Under this order the 
solrs. delivered a bill in which certain 
charges were made larger than the 

had been in the previous unsigned bill, 
& some new items wore charged. 
Objection was taken on the part of 
the clients that nothing more should 


bo allowed on taxation in respect to 
any item appearing in the new bill than 
was charged in respect of it In the first 
bill, nor should new items be allowed : 
—Held: by applying for an order for 
delivery of a 1 the clients must be 
considered to bave consented to tho 
old bill being withdrawn; & the 
objection could not prevail. Re WALSH 
& Finer (1904), 24 C6. L. T. 57, 7 
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Sect, 4.—Bull of costs: Sub-sects. 3 & 4, A. &B.; 
sub-sect. 5, A.) 


mistake or overcharge.—MANNING v. BROWN (1834), 
3 Dowl. 31. 


SuB-sECcT, 4.—SIGNATURE OF BILL. 
A. In General. 

Sce Solicitors Act, 1843 (c. 73), s. 37. 

1464. Necessity for signature.)~-ELLIsoN _ »v. 
KirRBy (1780), Cooke, Pr. Cas. 60; 125 B. R. 957. 

1465. ——— Business done at quarter sessions.|— 
CLARKE v. DONOVAN, No. 1299. ante. 

1466. Unsigned bill for conveyancing busi- 
ness—Delivered with signed bill for business In 
court.|—If an attorney deliver a bill to his client 
duly signed, for business in ct., & another separate 
bill for conveyancing, not signed, in an action for 
the amount of the conveyancing bill, its not being 
signed is no objection at the trial; but a judge 
would, on application, order both bills to be taxed. 

The question here is, whether an attorney is 
bound by the statute to deliver a bill of non- 
taxable matters. I think I cannot enlarge the 
words of the Statute ’ (TINDAL, C.J.).—BECKE v. 
PENN (1835), 7 C. & P. 397; 173 EB. R. 177, N. P. 

See, now, Solicitors Act, 1843 (c. 73), s. 37. 

1467. Object of provision requiring signature— 
Protection of client.|}—e PENDER, No. 1711, post. 

1468. ——- ——— Client may waive omission or 
treat bill as nullity—Effect of waiver.]—A solr. 
who delivers an unsigned bill of costs is bound by 
it; but his client may either treat it as a nullity 
or waive the want of signature. & adopt it ; though 
after such waiver the client cannot treat the bill 
as non-delivered. 

After more than twelve months from the delivery 
of unsigned bills, the client applied for their taxa- 
tion :—TJ/eld ; he was not entitled, except on show- 
ing sufficient “ special circumstances.” 

The possession of the papers in a cause is not 
a sufficient specia] circumstance to warrant the 
taxation of a bill delivered more than twelve 
months.—fe GEDYE (1851), 14 Beav. 56; 20 
L. J. Ch. 419; 17L. T. O.S 149; 15 Jur. 851; 
61 BH. l. 208. 

1469. Unsigned bills accompanied by signed 
letter—Letter expressly referring to  bdills.|—Je 
Busu, No. 1898, ante. 

1470. .|—Where an unsigned bill of 
costs was sent by an attorney, which did not on 
the face of it charge any person, but was accon)- 
panicd by a letter, signed by the attorney, referring 
to the bill, & charging deft. with the amount of it: 
~—Held: the letter & the bill must be read together, 
& this was a sufficient delivery within Solicitors 
Act, 1843 (c. 73), s. 37.—TAYLOR v. HopcGson 
(1845), 3 Dow. & L. 115; 14 L. J. Q. B. 310; 10 
Jur. 355. 

Annotations :—Distd. Welsh v. Silwell (1847), 11 Jur. 471. 

Refd. Murtindalo v, Falkner (1846), 2 C. B. 706. 

See, also, Nos. 1472, 1477, 1478, post. 











O.L. 1. 41; 20. W. R. 220, 268, 409, 
618, 1082, 30. W. 1013; 40. W. R. 
137, 302.—CAN. 

a. Bil with fuller particulars. | 
—C., a solr., was employed by U. & 
other aboriginal natives, to act for 
them in prosecuting a land claim inthe 0. 
Native Land Ct. An agreement was 

ed by U., fixing the amount. of 
brief & retainer fees, & fixing a fee for 
every day that C. should be engaged 
in any matter or thing pertalning to 
the business of the claim. The bill 
did not purport to be a soilr.’s bill of 
costs, & was not signed. On affidavit 
C. stuted that he was retained & acted 
as Native agent only, & not as solr. 





a bill 


FALLS (1891), 29 
b. What 


The bill of costs was paid more than 
a@ mouth before the summons to refer 
to taxation :—Held: 
taxable, & the solr. have time to deliver 
with fuller 
Casn, ke p. UTIKU 
B. & F, 92.—N. Z 


PART VI. SECT. 4, SUB-SECT. 4.—A. 
1464 i. eb aaeitid fs for signature.}—Tre 
. R. Ir. 1.—IR. 


amounts to signature— 
Biils made out in attorney's honda 
—A general account, including the bil 
of costs delivered by an attorney to his 
client, though made out in the hand- 


SOLICITORS. 


1471, Signature on envelope.|—BxLaky v. Hum- 
MEL (1884), as reported in 1 T. L. R. 22. 

1472. Signature by assignee—Bill of costs 
assigned by solicitor—Notice of assignment to 
client.|—A solr. assigned his bill of costs & the right 
to recover on it, & the assignee gave notice of 
the assignment & delivered the bill to the party 
to be charged inclosed in a letter signed by him- 
self. After the expiration of a month he brought 
an action in his own name on the bill of costs :— 
Held: pltf. was an assignee within Solicitors Act, 
1843 (c. 73), 8s. 37, & was entitled to maintain the 
action.— INGLE v. M'CuTCHAN (1884), 12 Q. B. D. 
5618; 63 L. J. Q. B. 311, D.C. 

Annotation :—Consd. Briscoe v. Briscoe, [1892] 3 Ch. 543. 

14783. Signature by clerk—Solicitor physically in- 
capacitated—-Hand guided over name.|—Where 
a solr., who right hand was paralysed, had his hand 
guided over his name to a bill of costs by a clerk 
who had written the name :—Held: a sufficient 
subscription of the bill to satisfy Solicitors Act, 
1843 (c¢. 73), 8. 37.—ANGELL v. TRaTY (1883), 
Cab. & El 118. 

Omission of signature—Client’s right to tax not 
affected.]—Sce Sect. 5, sub-sect. 3, C. (c) i., post. 


B. Solicitors in Partnership. 

1474, Signature in firm name—Without adding 
Christian names.]—When two persons are in 
partnership as attorneys, it is sufficient, under 
3 Jac. 1, c. 7, & 2 Geo. 2, c. 23, if their bill for 
business done is signed in the name of the firm, 
without the Christian name of either partner.— 
SMITH v. BROWN (1831), 1 Cr. & J. 542; 50. & P. 
94; 1 Tyr. 486; 9L.J.0.S. Bx. 151; 148 EB. R. 
1538. 

Annotation :—Apld. Owen v. Scales (1842), 10 M. & W. 657 

1475. Signature by one on behalf of both.)— 
A bill for work done by two attorneys in partner- 
ship, was delivered signed by onc of them, in the 
following terms, ‘‘ This is our bill. For self & 
R., J. :—Held: this was a sufficient signature.— 
OWEN v. SCALES (1842), 10 M. & W. 657; 2 Dowl. 
N.S. 304; 12 L. J. Ex. 26; 6 Jur. 1000; 152 
KE. R. 635. 

1476. Alteration in firm—Work done by old & 
new firm— Bill signed by new firm.]—Where 
attorneys bring an action upon their signed bill, 
which bil] contains some items which they are not 
entitled to recover, the action may be maintained 
for the residue. 

A. & B. were partners as attorneys, & as such 
transacted business for C., a client. They then 
took D. into partnership, & A. went out of the 
firm, which, however, still retained his name. The 
new firm also transacted business for ©., & a 
signed bill having been delivered in the names of 
A., B. & D., & an action brought to recover the 
whole amount due in respect of the business per- 
formed by both firimns, & pltfs., having at the trial 
abandoned all the items due to the old firm of A. 


writing S& headed in the name of the 
attorney, does not amount to a signing 
of the separate bills under the statute. 
~—KERR v. BURNS (1860), 4 All. 604. 
particulars.—Re -—CAN. 


OTAKA (1880), c. .)— Pitt., a sol, had 

furnished to deft., his client, a bill of 
costs not signed by the former. An 
arrangement having taken place, pitf. 
agreed to accopt a smaller sum, & 
wrote the following memorandum at 
foot of the bill of costs: ‘* The amount 
of these costs ure settled for 
G. W. Allen ”’:—J/leld: a sufficient 
subscription under 12 & 13 Vist. c. 53, 
8. 2.—ALLEN v. Mourriry (1859), 9 
I, Cc. L. R. 305.—IR. 


the bill was 
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& B. alone :—Held: they were entitled to recover 
the residue in that action.—PILGRIM v. Hirscu- 
FELD (1863), 3 New Rep. 86; 9 L. T. 288; 12 


W. R. 51. 
Annotation :—Distd. Penley v. Anstruther (1883), 52 L. J. Ch. 
367. 


1477. ——— ——— Unsigned bill in covering letter 
of new firm.]—A bill of costs for professional work 
done in part by one firm of solrs. & in part by 
another tirm who have succeeded to the practice 
of the first firm is properly signed & delivered so 
as to enable the new firm to sue for & recover the 
whole costs if, though itself unsigned, it is delivered 
together with a letter signed by the new firm 
referring to the bill. 

Professional work was done by a firm, which 
consisted at first of R. & P., & afterwards of P. 
& G. practising under the name of R., P. & G., the 
business & debts of R. & P. having been transferred 
to R., P. & G. Bills for the costs of the whole 
work were delivered unsigned, but inclosed with a 
letter signed by R., P. & G. referring to the bills :-— 
Held: the bills were properly signed & delivered 
to cnable h., P. & G. to sue for & recover the 
whole amount, as to the earlier items, as assignees 
of R. & P.; as to the later items, in their own right. 
—DPENLEY v. ANSTRUTHER (1883), 52 L. J. Ch. 307 ; 
48 L. 'T. 664. 


Annotations :—Apld. Ingle v. M‘Cutchan (1884), 12 Q. B. D. 
518; McLean v. Weaver (19214), 40 T. L. RR. 663. 


1478. Assignment to firm of costs previously due 
to member—No notice of assignment to client— 
Unsigned bili in firm name with letter from solicitor 
Effect of addition of firm name.]—Where a solr. 
takes a partner & assigns to the new firm the right 
to recover costs owing to him but no notice of the 
assignment is given to the chent, the bill of costs 
may be sued on by the solr. who did the work, 
even il it be made out in the name of the firm & not 
signed, provided that a covering letter 1s signed by 
the solicitor who did the work; & the addition to 
the letter of the signature of the firm does not make 
the bull a bad bill—MCLEAN v. WEAVER (1924), 41 
T. La RR. 47, CL A, 

See, also, Nos. 1469, 1470, ante. 


SuB-sEcT. 5.--FORM AND CONTENTS oF BILL. 
A. In General. 

See Solicitors Act, 1813 (c. 73), s. 37. 

1479. Information for purposes of taxation— 
Sufliclent information.| — (1) Although an at- 
torney’s bill contains items not specified accord- 
ing to the 2 Geo. 2, c. 23, 8, 23, he may still recover 
the portion of his bill, as tu which the provisions 
of the statute have been complied with. 

Seven items in the bill were stated in the aggre- 
gate ; but two only were found by the arbitrator, 
to whom the cause had been referred, to be for 
business done at law or in equity :—eld: pltf. 
might recover the five other items. 

(2) An attorney is bound to deliver to his client 
a bill, containing his whole charges: a delivery 
of a bill, containing only the items of the extra 
costs, & omitting the items of taxed costs which 
have been received from the other side, is not a 
sufficient complance with the statute. 

The third question is, whether the charges in 
respect of extra costs are sufficiently stated; & 
it appears to me they do not comply with the 
requisites of the statute. Those charges by 
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themselves are not intelligible to the officer of the 
ct. An attorney’s bill, generally speaking, ought 
to give a history of the causes, so as to enable the 
officer to judge if the propriety of the various 
items of which it is composed; but if part only 
of the charges are set forth he has not sufficient 

materials whereon to form his judgment. A 

delivery of a bill containing merely the extra costs 

is certainly not according to the general practice, 
which is for the attorney to dcliver a bill of the 
whole costs giving his client credit for the sum that 

has been received (TINDAL, U.J.).—WALLER v. 

Lacy (1840), 8 Dowl. 563; 1 Man. & G. 54; 1 

Scott, N. R. 186; 9L. J.C. P. 217; 4 Jur. 435; 

133 EB. R. 245. 

Annotations :—As to (1) Refd. Ivimey v. Marks (1847), 16 
M. & W. 843; Williams v. Griffith (18419), 3 Exch. 335; 
Cook v. Gillard (1852), 1 BE. & B. 263; Haigh v. Ousey 

1857), 7 E. & B. 578; Pigot v. Cadmun (1857), 1 H. & N. 
37; Sidwell v. Mason (1857), 2 H. & N. 306; DPilgrim v. 
Hirschfeld (1863), 3 New Rep. 36; Smith v. Botty, [1903] 
2K. B. 317; Re Mercantile Lighterage Co., [1906] 1 Ch. 
491; #e Osborn v. Osborn, (1913] 3 K. B. 862, As to (2) 
Refd. Cobbott v. Wood, [1908] 2 K. B 420. Gencrally, 
Mentd. Courtenay v. Williams (1811), 3 Hare, 539. 








1480. -|—PAGE v. WATKINS, No. 1521, 
post, 
1481. Defendant already in possession of 





information.}|—(1) Where an attorney’s bill of 
costs, delivered under Solicitors Act, 1843 (c. 73), 
s. 37, contains items applicable to proceedings in 
the superior cts. of law, but does not contain any 
statement from which it can be inferred in which 
of those cts. the business was transacted the bill 
is to be presumed to be a compliance with that Act, 
unless the party charged thereby proves that any 
further information was practically required for 
the purpose of taxation, or shows that the nanic of 
the ct. in which the business was done would have 
been of use to him. The reason for requiring the 
name of the ct. to be stated, which prevailed under 
the 2 Geo. 3, c. 23, does not exist since Solicitors 
Act, 1843 (c. 73), & since the scale of allowances 
has become uniform in all the superior cts. of law. 

(2) Semble: a bill of costs which is defective 
as to part of the items contained in it may be 
good as to the residue, so as to entitle the attorney 
to recover the amount as to which a sufficient bill 
of costs has been delivered. 

(3) Semble: the true meaning of the statute is 
that a deft., who undertakes to prove that a bill 
is not a bond fide compliance with the Act, cannot 
found an objection upon want of information in 
the bill, if it appears that he is already in possession 
of that information.—Cook v. GILLARD (1852), 
1K. & B. 26; 22 L. J. Q. B. 90; 20 L. T. 0.8. 
205; 17 Jur. 1387; 118 i. R. 3t6. 

Annotatwns :—As to (1) Refd. Roy v. Turner (1855), 4 

W. 1. 126; Haigh v. Ousey (1857), 7 FE. & B..578 ; Pizot 

vy. Cadman (1857), 1 H. & N. 837. 4s to (2) Refd. Haigh 


v. Ousey (1857), 7 E. & B. 578; Cobbett v. Wood, (1908) 
a. ae As to (3) Folld. Cobbett v. Wood, [1908] 1 


1482. Reasonable information—To enable 
solicitor to advise client.|—(1) An attorney’s bill 
of costs, delivered under Solicitors Act, 1843 
(c. 73), 8. 37, 18 sufficient if it gives such reasonable 
information to the client as will enable him to 
take advice as to its taxation, & it need not be 
so explicit on the face of it as to enable an attorney 
at once to say, without further inquiry, whether 
the charges are proper. 

(2) When the bill contains charges for proceed- 
ings in actions, the names of the parties to which 
are given, & it appears from the description of the 
proceedings that they must have taken place in 








PART VI. SECT. 4, SUB-SECT. 5.—A. 


d. Claims for money lent.}—It is improper for an aromas 
lent, with professional charges, in order to take security for 


to include in an account against his cHent, claims for money 
he whole.—SMITH v. JONES (1851), 2 All. 176.—CAN. 
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Sect. 4.——Bill of costs: Sub-sect. 5, A., B. & C.) 


one of the superior cts. it is not now necessary that 
the name of the particular court should be stated 
in the bill. 

(3) The insufficiency of one or more items does 
not disentitle the attorney from recovering for 
that part of the bill which is unexceptionable.— 
HAIGH v. Ousry (1857), 7 BE. & B. 578; 26 L. J. 
Q. B. 217; 29 L. T. O. S. 89; 3 Jur. N.S. 634 ; 
5W. R. 623; 119 BE. RR. 1360. 


Annotations :—As to (1) Folld. Cobbett. v. Wood, [1908] 1 
Ree As to (3) Refd. Blake v. Hummell (1884), 61 


1483. ——— To enable taxing master to exercise 
discretion.|—(1) Although it is well settled law 
that the ct. will not interfere with the exercise 
of a discretion by a taxing master where he has 
not acted on any wrong principle or applied any 
wrong consideration, yet where the ct. is satis- 
fied that the bill brought in for taxation docs not 
contain the necessary materials to enable him 
reasonably to exercise his discretion it will direct. 
the bill to be amended & the taxing master to 
review his taxation of the bill so amended. 

(2) In order to enable a taxing master to form 
a considered judgment as to the sum that 3s proper 
to be allowed under the heading ‘‘ instructions for 
brief ’’ the bill of costs carried in for taxation should 
contain under that heading a summary statement 
of the details of the matters {o which regard is to 
be had. It should state the Iength of the docu- 
ments to be perused, in cases in which perusal 
has not. been previously charged, the names of the 
witnesses who have been attended, the places to 
which journeys have been made with the time 
occupied in each, & the amount of travelling 
expenses.—SLINGSBY v. A.-G., [1918] P. 236; 87 
L. J.P. 146; 119 L. T. 104. C. A. 

Annotations :—As to (1) Refd. Ke Stahlwerk Becker Akt. 
(1919), 36 R. P. C. 2113; The Lord Strathcona (No. 3), 
[1926] W. N. 270. 

Taxation of costs.|—See Sect. 5, post. 

1484. Anticipated charges—Business to be trans- 
acted at future period.|—(1) A solr. on behalf of 
a client agree to advance a sum of money for him 
in payment of legacy & administration duties, on 
condition that the same be secured with interest 
on a fund in ct. to which the client is entitled; a 
securily is accordingly given by the chent, charg- 
ing the fund in ct. with the payment of the sum to 
be advanced by the solr. with interest’ thereon ; 
the sum actually advanced by the solr. 1s much less 
in amount than the sum originally mentioned & 
intended to be advanced, & is inserted in the 
solicitor’s bill of costs as a disbursement :—Held: 
that the sum was properly introduced into the 
bill as a disbursement. 

(2) Anticipated charges introduced into a bill 
in respect of business to be transacted at a future 
period, not allowed.—Re BEDSON (1845), 9 Beav. 
5; 1 New Pract. Cas. 8389; 15 L. J. Ch. 153; 6 
L. T. O.S. 204; 50 E.R. 244. 

Balaton i-—.48s to (1) Refd. Re Remnant (1849), 11 Beav. 


1485. Charges for professional work.] —- Re 
SHILSON, Coopk & Co., No. 1523, post. 

1486. Abbreviations.|—An attorney may deliver 
a bill of costs containing such abbreviations of 
English words as are usual & intelligible.— 
REYNOLDS v. CASWELL (1811), 4 Taunt. 193; 128 
EK. R. 303. 

1487. -|—An attorney may recover the 
amount of his bill in an action, although the copy 





PART VI. SECT. 4, SUB-SECT. 5,----B. 
e. General rule.J\--In an action by 
an atturney for his costs it must 


appear on the face of the bill of costs 
served on deft., that pitf. seeks to 
charge him with that amount thereof. 


SOLICITORS. 


delivercd under the 2 Geo. 2, c. 23, & 12 Geo. 2, 
c. 13, contain such abbreviations as—‘‘ Declon.,” 
“ Instrons.,” ‘“ Confce.,” ‘“ Afft.,” “ Attg.,” etce.— 
Frowp v. STILLARD (1829), 4 0. & P. 51; 172 
E. R. 603, N. P. 
Annotation :—Refd. Martindale v. Falkner (1846), 2 C. B. 706. 

1488. Number of folios in document—Must be 
stated.|—The number of folios in a deed or other 
document should be stated in a solr.’s bill of costs. 
—Re Forster, bz p. WALKER (1859), 1 L. T. 
160; on appeal, sub nom. Re Foster, Ea p. 
WALKER (1860), 2 De G. F. & J. 105, L. JJ. 
Annotation :—Refd. Re Robinson (1867), 16 W. R. 110. 

1489. Cash account — Items appearing as 
** cash.’’]-—A solr. acted for a client in the adminis- 
tration of her father’s estate & business. He also 
acted as her personal solr. & professionally in other 
family matters with which she was concerned. 
In a cash account which the solr. delivered several 
items appeared as ‘‘ cash”? merely. The client 
claimed that a further & better ‘‘ cash account ” 
should be rendered alleging that the items in 
question were insufficient to enable her to indemnify 
the payments so as to appropriate them to the 
different accounts, but the application was refused 
by the judge in chambers :—Held: as it was the 
practice of the taxing officers to accept cash 
accounts in this form, subject to their being 
properly vouched at a later date, & it was shown 
that justice could thus be done between the 
parties, the refusal of the application was a matter 
of diserction, & the ct. would not interfere with the 
order made by the judge at chambers.—JLe 
ILARMAN (1915), 59 Sol. Jo. 351. 

Professional charges separated from disburse- 
een Oke R.S. C., Ord. 65, r. 19H., Appendix 


B. The Heading—Name of Party to be Charged. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

Delivery to party to be charged.| — See Sub- 
sect. 2, D., arte. 

1490. Whether heading to bill essential.]—-Deft., 
the surveyor of highways of the parish of I.., 
retained pltf. to defend an indictment against the 
parish for the non-repair of a highway. Pending 
the proceedings deft. ceased to be surveyor, & 
a new surveyor was appointed. In a correspond- 
ence between deft. & pltf. as to the costs of the 
indictment, the deft. requested pltf. to send his 
bill of costs to the new surveyor. PIltf. sent by 
post his bill of costs to deft. in the following letter : 
‘“ Herewith you have my bill of costs in the L. 
matter. I have sent a copy to the surveyor of the 
parish of L.”” The bill was headed, ‘‘ The surveyor 
of the highways of the township of L. & the 
inhabitants of the parish, debtors to C.,”’ pltf. :— 
Held: as the Solicitors Act, 1843 (c. 73), 8. 36, 
does not require any heading to an attorney’s 
bill, the requisites of that Act. were complied with, 
since the hill & the Ietter sufficiently notified to 
deft. that he was the party to be charged. 

No particular form of heading being prescribed 
by Solicitors Act, 1843 (c. 73), as essential to an 
attorney’s bill of costs, if the bill be sent with 
a letter & the party to whom it is sent knows that 
it is intended to charge him, it is sufficient within 
the requirements of the sect.—CHAMP v. STOKES 
(1861), 6 HW. & N. 683; 30 L. J. Hx. 242; 41. T. 
834; 7 Jur. N.S. 607; 158 E. R. 282. 

1491. Form of heading.|—CuHAmMp v. STOKES, 
No. 1490, ante. 


—MANNING t GLYN & SHEEHAN 
(1835), 1 Jo. Ex. Ir. 613.—-IR. 
f. ———.]--A bil] of costa in order 


Parr VI.—REMUNERATION OF SoLicrrors—Costs. 


1492. ---- Should indicate party to be charged.| 
—In an action on an attorney’s bill against three 
defts., who were promoters of a joiht stock co., 
it appeared that pltf. sent to one of them in a 
letter a bill, headed ‘‘ To the promoters of the 
L. co.” :—Held : a sufficient delivery of the bill 
within Solicitors Act, 1843 (c. 73), 8 : 

All that the statute requires is, that the heading 
of the bill should indicate the party to be charged. 
Here the bill is headed ‘ To the promoters of the 
co.” ; & that sufficiently indicates that defts. are 
the parties to be charged (WATSON, B.).—MANT 
vy. SmrTu (1859), 4 H. & N. 324; 281. J. Ex. 234; 
32 L. T. O. S. 319; 157 E.R. B64, 

1493. Sufficiency of heading to charge party— 
Solicitor employed by company —- Delivery to 
member of committee.| — M'GREGoR v. TILER 
(1848), 12 L. T. O. S. 129. 

1494, —— .|~-GRIDLEY v. AUSTEN, 
DAUBNEY v. PHipps, No. 1397, ante. 

1495. -|—(1) Deft. was a 
member of the provisional committee of the 
Northampton, Lincoln & Hull ry. co. Pltf., an 
attorney who had been employed by the co., 
delivered his bill of charges, headed ‘‘ Northampton, 
Lincoln & Ilull Railway to Rh. H. Daubney, 
debtor’? :—Held: it sufficiently charged deft. 
within Solicitors Act, 1843 (c. 73), 5. 33. 

(2) It is not a sufficient delivery of a bill of costs 
within the statute for the attorney to show it to 
the party charged, & then to take it away again, 
unless the attorney showing it intends to leave it 
with the party, & merely takes it back at his 
request.— PHIPPS v. DAUBNEY (1851), 16 Q. Ki. 
514; 27. M. & P.180; 20 L. J. Q. 3. 2733 17 
L. T. O. S. 2323 15 Jur. 707; 117 BK. R. 976, "Ex. 
Ch.; affy. Ss. C. sub nom. GripLiey v. AUSTEN, 
DAUBNEY v. Putpps (1849), 16 Q. B. 504. 
Annotations -~-As to (1) Refd. poner v, Taye (18. on 11 

exch. 415; Mant «. anh (1859), 4 H. & N. 324, Champ 

» Stokes’ aaa foe & N, G83 ; McLean v. Weaver 

(1924), 40 1. L. R. 

1496. — geile et employed by promoters of 
company.|—-Manr v. Smitty, No. 1492, ante. 

1497. Name of party to be charged omitted in 
bill—-Bill accompanied by letter charging party.]-— 
TAayLor v. Llopason, No. 1470, ante. 

1498, ---— -~-—-.]— Cu Amp v. Stoxss, No. 1490, 
ante. 

1499. ---- — Bill inclosed in envelope addressed to 
party charged.}|—Ropurrts v, Lucas, No. 1407, ante. 




















C. Court and Cause. 


See Solicitors Act, 1843 (c. 73), s. 37. 

1500. Whether necessary to specify—-Name of 
court.|— LANE v. GLENNY, No. 1455, ante. 

1501. An attorney’s bill of costs 
for common law business, delivered under Solicitors 
Act, 1843 (c. 738), must show in what ct. the 
business was done.—ENGLEHEART v. MOORE (1846), 
15 M. & W. 548; 4 Dow. & lL. 60; 15 L. J. Bx. 
312; 7L. T. 0.8. 211; 153 E. R. 967. 


Annoluitinis :—Consd. Addaruae Boynton (1849), 
308. Refd. Ivimey v. poame eel 16M. & W 
ve CGHllard (1852), 1k. & B. ; Uaigh v. Ousey (iss. 26 
. J. Q.B. 217 ; Ingle v. M‘ Gatuhen (1881),12 Q. B.D. 518 





te 





he Q. B. 
Cook 


aco -.|—ITAIcH v. Ousry, No. 1482, 
ante. 
1503. attorney’s bill of costs, 


delivered under Solicitors Act, 1843 (c. 73), must 
state whether the business done was in a ct. of 
equity or of law, & if in both, then it must show 
in what ct. the business charged for was done.— 


to comply with 12 & 13 Vict. c. 58, 
8s, 2, must {clearly point out on the 


face of it, or by 


nected with it, the party or partics to 
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Roy v. TURNER (1855), 26 L. T. O. S. 150; 4 


W. R. 126. 
Annotation :—Retd, Haigh v. Ousey (1857), 7 E. & B. 578. 


1504. & cause.|—-Under 2 Geo. 2, 

c. 23, 8. 23, an attorney’s bill for work & dis- 

bursements in a suit must specify the ct. in which 
the suit was. 

A bill to be correct must specify the ct. & the 
cause (PATTESON, J.).—-LEWIS v. PRIMROSE (1844), 
6Q. B. 265; 13 L. J.Q. B. 269; 3L. T. 0. S. 219 ; 
8 Jur. 982; 115 Is. R. 103. 

«lnnotations :-— Folld. Engicheart v. Moore (1846), 15 M. & W. 

548. Consd. Martindale " nes (1846), 2, B. 706; 


Ivimey v. Marks ale . & W. 8438; derson v. 
Boynton (1849), 7 Q. one Refd. Cozens v. Graham 


(1852), 16 Jur. 952 

1505. --~——,]|—An attorney is bound 
to specify i in in his bill as well every ct., as the name 
of every suit, in which the business charged for 
was done. Such bill is an entire thing, & if the 
same bill blends charges for work done in a ct. 
of equity with charges for work apparently done 
in some ct. of common law. without pointing out 
which, the client cannot judge or be advised whether 
he should refer the whole bill for taxation ; & the 
charges in the same bil] for equity busimess, though 
correctly stated, cannot be recovered. —JVIMEY 
v. Marks (1847), 4 Dow. & L. 709; ns M. & W. 











843: I7 1. J. Hx. 165; 9 L. T. O. . 105; I1 

Jur. 355; 153 E. i. 1433. 

Annotations :—~-Consd. Anderson v. Boynton (1849), 13 ee 
808: Keeno v. Ward (1839), 7 Dow. & L. 333. Dbt & 
Folld. Hoy v. Turner he 5), 26 L. T. O. = 151. qe 
Haigh v. Ousey (1857), & B. 578; Folld. Pigot'»v. 


Cadman (1857),.1 H. & N. ai7. Consd. [te Tilleard (1863), 
Refd. Page v. Watkins (1851), 16 L. T. O.S. 


$2 Beav. 476. 
& BB. 26; Pilgrim, ” 


612: Cook v, Gillard (1852), 1 KE. 

Hirschfeld (1863), 12 W. R. 51. 

1506. --—— Particulars collected by 
reasonable inference from items.]—An attorney’s 
bill must show the ct. & the cause in which the 
business referred to in it, or the greater part thercof, 
was done. These particulars should be expressly 
stated, or must be capable of being collected by 
fair & reasonable intendment from the nature of 
the several items of charge.—MARTINDALE v. 
FALKNER (1846), 2 C. B. 706; 3 Dow. & L. 600 ; 
151.65.C. P.91; 6L. T. 0.8. 372; 10 Jur. 161 ; 
135 E.R. 1124. 


Annotations :—Consd. Anderson v. Boynton (1819), 13 Q. B. 
& W. 843; 


308. Refd. Ivimey v. Marks (1847), 16 M. 

Dimes wv. wren (1849), 8 C. B. 831; Keene v. Ward 
(1849), 13 Q. B. 515; Cook wv. Gillard (1852), 1. & B. 
26, Cozens v. Graham (18%), 1 ae 98. Mentd. R. 
v. Tewkesbury Corpn. (1868), L. . 3 ¢ 629. 





1507. ——- ——— -———-.] — An ft hoe s bill 
is not in compliance with Solicitors Act, 1843 
(c. 73), unless it furnish reasonable information, 
showing in what ct. & in what cause each item 
charged for has been transacted.—DIMEs_ v. 
WriaeutT (1849), 8 C. B. 831; 7 Dow. & L, 292 
19 L. J. C. P. 137; 14 L. T. O. 8. 252; 187 FE. KR. 
735, 
Annotations :—Refd. Cook . Ai arde f1S52), 1E. & B. 26; 

Cozens v. Graham (1852), 12 0. B 

1508. ——— —-—__ --— a) An attorney’s 
bill, to be in strict compliance with Solicitors Act, 
1843 (c. 73), 8s. 37, must contain, in express terms, 
or by reasonable inference, a statement of the 
name of every cause & of every ct. in which any 
part of the business charged for has been trans- 
acted. A bill of costs headed ‘‘ Yourself v. 
Round,” the client’s name being Gannon, & 
indorsed ‘* Hancock v. Round,” was inclosed in a 
signed letter addressed to ‘Gannon, beginning 
‘““ Hancocks v. Round,—I send you my bill in 
this matter.” All the business comprised in 
the bill had reference to a purchase of land 





arged.— KImNRAN 1%. Ae ee 


somo writing con- ch 
(1308) VWLCOL. R. 203,— 


152 


Sect. 4.—Bill of costs: Sub-sect. 5, C., D. & £.) 


under a decree of the court of Ch. in a cause of 
‘* Hancock v. Round’ :—Held: the name of the 
cause sufficiently appeared. 

(2) The bill was not headed in any ct.: but the 
whole related to one transaction, some of the 
items were for attendances at the Accountant- 
General’s & at the master’s offices, & in ct. upon 
a eure to the Vice-Chancellor :—Held: the 
bill gave reasonable information to the client as to 
the course to be pursued in order to tax the bill, 
& therefore that the statute was complied with.— 
SARGENT v. GANNON (1819), 7 C. B. 742; 6 Dow. 
& L. 691; 18L.5.C. P. 220; 138 L.T. 0.8. 117; 
137 EB. R. 294. 

1509. Whether name of court sufficiently in- 
dicated—-Collected by reasonable inference from 
items.|—-SARGENT v. GANNON, No. 1508, ante. 

1510. Business done in superior court— 
Charges relating to several actions—Courts specified 
in majority of items.|—1n an action by an attorney 
for business done, it appeared that he had delivered 
a bill, under Solicitors Act, 1843 (c. 73), s. 37, 
which contained charges in respect of nine actions 
in the Ct. of Exch. & two in the Ct. of Common 
Pleas. The Cts. & the parties to these causes 
were named in the bill. It contained also items 
in respect of two other actions, each of which 
appeared to have been in some one of the Superior 
Cts. of Law: as to one of these, the parties were 
named in the bill ; as to the other, it appeared that. 
present deft. had informed pltf. that an action 
had been brought against him, deft., & no more 
appeared to have been done. The items in respect 
of actions as to which both parties & Cts. were 
specified, made up the greater part of the whole 
bill :—Held: a sufficient comphance with the 
statute.—IKEENE rv. WARD (1849), 13 Q. B. 515; 
7 Dow. & 1,. 333; 19 L. J. Q. B. 46; 14 L.T. 0.8. 
310; 14 Jur. 65; 116 B. R. 1359. 

Annotations :—Apld. Haigh v. Ousey (1857), 7 E. & B. 578. 


Refd. Anderson v. Boynton (1849), 14 Jur. 14; Cook v. 
Gillard (1852), 1 EK. & B. 26. 


1511. Inference from items charged.] 
—Cook v. GILLARD, No. 1481, ante. 

15612. Letter referring to writ served—En- 
closed with bill.|—A., an attorney in london, 
inclosed a wmt of summons, & subsequently a 
notice of declaration & particulars, to B., an 
attorney in the country. for service. B., by letter, 
apprised A. of the service, annexing the account of 
hischarges. The name of the cause was nentioned 
in the letters, but not the ct. in which the business 
was done:—Held: the bill gave A. sufficient 
information, & Solicitors Act, 1843 (c. 73), s. 37, 
was complied with.—CozeNs v. GRAHAM (1852), 
12C.B. 398; 21L. 5.0. P. 206; 16 Jur. 952; 138 
K. R. 960. 

Annotation :—Apld. Cook v, Gillard (1852), 1 E. & B. 26. 

1518. Whether name of cause sufficiently in- 
dicated.|—SarGENT v. GANNON, No. 1508, ante. 

1514. Nature of business apparent from 
items.)|— Where an attorney’s bill gives the ct. in 
which the business was transacted, & the nature 
of such business appears from the various items, 
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which relate to proceedings in reference to parti- 
cular causes, euch bill is sufficient within Solicitors 
Act, 1843 (c. 73), s. 37, though it does not specify 
by name the causes in which the business was so 
transacted.-ANDERSON v. BOYNTON (1849), 138 
Q. B. 808; 7 Dow. & L. 25; 19 1. J. Q. B. 42; 
12L. T. O. S. 421; 14 Jur. 14; 116 B. R. 1281. 

Annotations :—Refd. Kocne v. Wurd (1849), 138 Q. B. 515; 

Cook v. Gillard (1852), 1 E. & B. 26; Ie Allen, Davies v. 

Chatwood (1879), 11 Ch. D, 244. 

1515. Reasonable description of business— 
Knowledge of client.|-HAIGH v. OUSEY, No. 1482, 
ante. 

1516. Whether business transacted in court-—— 
Settlement of debt & costs by plaintiff’s solicitor— 
On defendant’s request.]|—TOWNSEND v. SURGROVE, 
No. 1429, ante. 





D. Items to be Specified. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1517. Duty to specify ftems—Lump sum for 
costs of action insufficient—Although costs taxed 
as between party & party.|—-In an attorney’s bill, 
it is not sufficient to charge the costs of an action 
brought for the now deft. by pltfs. as attorneys, 
at one sum in the lump, although the costs in that 
action had been taxed at that sum as between 
party & party.—DrEw v. CLIFFORD (1825), 2 
C.&P. 69; Ry. & M. 2803; 171 BH. R. 382, N. P. 
Annotations :—Consd. Fe Osborn v Osborn, [1913] 3 K. B. 

862. Refd. Ivimey v. Marks (1847), 16 M. & W. 843; 

Haigh 7. Ousey (1857), 7 HE. & B. 5783 Pigot v. Cadman 

(1857), 1 H. & N. 837. 

1518. Attendances.|—If, in an action for 
an attorney's bill, it appear that pltf. in his bill 
charges for specific attendances on _ particular 
days; &, besides that, charges a further sum for 
several attendances. The judge at the trial will 
direct the jury to deduct. this latter sum from the 
amount of the bill.—-ROWNsON v. HARLE (1829), 
as reported in 4 C. & P. 44; 172 E.R. 600, N. P. 
ss Nees :—Mentd. Vansandau v. Browne (1832), 9 Bing. 


1519. aa ata 





-~---.|-——-NoKKES tv. WARTON, No. 

1520. —---.| -A charge in a solr.’s bill 
“for attending a great many times ”’ is too vague 
& on taxation the charge will be disallowed.—Ke 
PENDER (1847), 10 Beav. 390; 2 New Pract. Cas. 
343; 101. 1. 0.8.49; 50 E.R, 682, 
Anno ation :—Apld. 2e Tilleard (1863), 32 Beav. 476. 

1521. ——— Costs paid on behalf of client.] 
In an action on an attorney’s bill it appeared that 
in the bill of costs delivered to deft. were several 
items for briefs delivered to, & consultations with, 
a barrister, but no fees stated. At the end of the 
bill, however, was one item, ‘‘ Paid to Mr. his 
fees, £43 168.” In the same bill was also the follow- 
ing item—‘ Yourself against Barland, paid costs 
herein, £4 12s. 2d.’ On plea of “ no signed bill 
delivered’? :—Held: these items were insufficient, 
& they rendered the whole bill bad, & the verdict 
ought to be entered on that issue for deft. 

The manner in which the bill was made out 
rendered it a bad bill within the statute, for no 


but a lump sum charged; & pitf. 








g. General rule.}— In preparing a bill 
of costs whether for party & party 
or solr. & client costs the proper 
method, cven where more than the 
tariff fee with respect to an item is 
asked for under Rule 21, is to include 
in each of the items of the Schedule 
which apply to the bill all of the work 
done under that head & ask for a 
fee appropriate thereto.—Re McKay 
(Alta.), [1926] 3 W. W. BR. 497.—CAN. 

h. Duty to specify ttems—-Iamp sum 
for costs of auction insufficient. }—-A 


for bis services, time, & expenses :— 
Held: it should be resolved into details 
& taxed in items.—Rte Mowat (1896), 
17 P. R, 180.—CAN, 

. —.]—GuNnpy v. JOHN- 
ATON (1912), 23 O. W. R. 101; 4 
O. W. N. 121; 12 D. L. R. 71.—CAN. 
—~—.J—Solrs. Act, R. 8. O. 
174. (now 2 Geo. 5, @. 

} not complHed with by the 
delivery of a bill of costs, charges, & 
disbursements, in which the amount 
charged for cach service is not stated, 





1 
1897, «a 
28), is 


cannot succeed in an action for the 
amount of a bill so framed, though 
delivered more than one month before 
action.—GOULD v. FERGUSON (1913), 
20 oh L. R. 161; 4 0. W.N. 1493 
CAN. 





m. —— -]— Where services 
are rendered in different matters, the 
clHent is entitled to have a bill which 
shows how much the solr. claims in 
each matter—in substance a separato 
bill for each matter; & disbursements 
must—unless in apecial cases—be kept 
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one by looking at it could advise the client whether 
it was taxable or not (PoLLocK, C.B.).—PaGe v. 
WATKINS (1851), 16 L. T. O. S. 512, N. P 








1522. ‘* Extra costs.’’]—-PicoT v. CADMAN, 
No. 1289, ante. 
15238. Lump sum by way of commission— 


For collection of rents.|—In the absence of a 
special agreement, solrs. cannot charge a lump 
sum by way of commission for the collection of 
rents in their bill of costs, as if the work is pro- 
fessional, items must be delivered, & if non-pro- 
fessional, it cannot be charged in the bill.—Ie 
SHitson, CoopE & Co., {1904] 1 Ch. 837; 73 
L. J. Ch. 641; 90 L. T. 641; 52 W. R. 5563; 20 
T. L. R. 418. 

1524. ——— Notwithstanding agreement to pay 
lump sum.|—-Where an attorney agrees with his 
client to receive a gross sum & costs out of pocket 
in lieu of costs to be incurred, the bill is neverthe- 
less taxable; & therefore the delivery of a bill 
containing a charge of £50 for business done, the 
particular items being left in blank, & only those 
carried out in flgures which consisted of actual 
disbursements, is not such a “ delivery of a signed 
bill’? as is contemplated by Solicitors Act, 1843 
(c. 73), 8. 37.—PHILBY v. HaZLE (1860), 8 C. B. 
N.S. 647; 290 L. J. C. P. 370; 2 L. T. 433; 7 
Jur. N.S. 125; 141 E.R. 1320; sub nom. PurtiEy 
v. HAYLE, 8 W. R. 611. 

Annotations :—Apld .Wilkinson v. Smart (1875), 33 L. T. 








BTS. Refd. Bush’s Exors. v. Martin (1863), 9 Jur. N.S. 
51. 
1525. .|}—A solr. cannot recover for 


professional charges where a certain sum has been 
agreed on, without delivering a signed bill of costs 
pursuant to Solicitors Act, 1843 (c. 73), 8. 37. 

A firm of solrs. had delivered a bill in which the 
business done was specified in six iterms: £25 was 
put down opposite one item, & there stated to be 
the agreed amount of costs ; no sum was opposite 
the other items. In an action for the amount 
claimed in the bill :—-Hfeld : no sufficient bill had 
been delivered under Solicitors Act, 1848 (c. 73), 
s. 37, & a rule to enter a non-suit made absolute.— 
WILKINSON v. SMART (1875), 33 L. T. 573; 24 
W. RR. 42. 

Annotation :-— Apld. Blake v. Hummell (1884), 51 L. T. 430. 


Delivery of items on taxation.]—See Nos. 
2291, 2292, poat. 

1526. Instructions for brief—Summary of 
work done.]—-SLINGSBY v. A.-G., No. 1483, ante. 

1527. Objection that item not specified—How 
pleaded.]—~An objection to an attorney’s bill that 
the items are too general must be taken by a plea of 
no signed bill dclivered.—JONEs v. O’ HARE (1849), 
13.L. T. 0. 8. 99. 








E. Inclusion of Party and Party Costs. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1528. Must be included—Though already paid.]— 
WALLER v. Lacy, No. 1479, ante. 

1529. -J}—-Under an order that the 
costs, charges & expenses of a retiring liquidator 
should be taxed & provided for, he carried in a bill 
showing disbursements & professional charges in 
separate columns. Amongst the latter he included 
& gave credit for two bills of party & party costs 
which had been taxed some time previously & paid 








fibas] 3 DL Reed Oe oe 
-L. R. ~L. R. 34. 1882, 8. 
CAN, 
na, —— ——.]}—A Dill of costs 
setting forth a large number of items, 
but making one lump charge only for 
the whole, & con ng also a general 
charge without items, is not in com- 


pliance with Law Practitioners Act, 
27, & cannot be sned on by the 
solr.—POWNALL v. STANLEY (1908), 


22N. 2. L. R. 922.—N.Z. 
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to him by a third party. The registrar, on the 
ground that they had already been paid, struck 
out these items, with the result that the total 
amount of the costs was diminished. He pro- 
ceeded to tax the bill on the footing that it must 
be treated as a whole & the disbursements & pro- 
fessional charges added together; & he thus 
reduced it by more than one-sixth. Items for 
drawing the bill of costs & attending the taxation 
were accordingly disallowed :—Held: the bills 
for party & party costs were propery included, & 
ought not to have been struck out of the bill; & 
for the purpose of ascertaining whether one- 
sixth had been taxed off the bill the amount of the 
professional charges only, omitting the disburse- 
ments, must be taken into consideration.—Fe 
MERCANTILE LIGHTERAGE Co., Lrp., [1906] 1 
Ch. 491; 75L.J.Ch.171; 941. 7.405; 54 W. R. 
389; 22 T. L. R. 2505; 50 Sol. Jo. 240. 

Annotation :—Consd. Cobbett v. Wood, [1908] 2 K. B. 420. 

1530. —-— .|—Pitfs. had acted as solrs. for 
deft.’s wife on a petition by her in the High Ct. 
for a judicial separation. The petition was dis- 
missed but deft. was ordered to pay the costs as 
between party & party, & accordingly pltfs. 
delivered to him a bill of party & party costs. 
That bill having been taxed, deft. paid to pltfs. tho 
amount allowed upon the taxation. Pitfs. then 
delivered to deft. a bill in respect of the extra 
costs of the proceedings on the petition as between 
solr. & client, which bill did not contain the items 
allowed in respect of party & party costs. This 
bill not being paid, pltts. sued deft. for the amount 
of 1¢ as for necessarics supphed to the wife :—Held : 
the bill was not a sufficient bill within Solicitors 
Act, 1843 (c. 73), 5. 37, & therefore the action was 
not maintainable. 

I can see no reason why a solr.’s bill may not be 
delivered in parts, or why successive bills, respec- 
tively showing the costs due down to a certain date, 
or including particular groups of items, may not be 
delivered, provided that it clearly appears that 
they are all really parts of once bill (FLETCHER 
MouLtTon, L.J.).—COBBETT v. Woop, [1908] 2 
K. B. 420; 77L. J. K. B. 878; 99 L. T. 482; 24 
T. L. R. 615; 52 Sol. Jo. 517, C. A. 


Annotations :-—Refd. Re Osborn & Osborn, {1913] 3 K. B. 
862; Abrahams v. Buckley, [1924] 1 K. B. 903. 


1531. .|—A firm of solrs. had acted for 
a client in a successful action. They delivered a 
bill of costs as between party & party to the 
unsuccessful party which, after taxation, was paid. 
They afterwards, upon a request from their client 
to send in a bill of solr. & client costs, delivered to 
him a bill which included all the items already 
included in the bill of party & party costs. The 
client then took out a summons asking for an order 
that the bill, so far as it related to solr. & client 
items, & in so far as the items had not been allowed 
on taxation & paid by defts., should be referred to 
the master to be taxed; which summons was 
dismissed :—Held: the solr. & client bill as 
delivered properly included the party & party 
items that had formed the subject of the bill 
previously delivered to the opposite party, & that 
the summons asking for a separate taxation of the 
solr. & client items was rightly dismissed.— 
Re Osporn & Osporn, [1913] 3 K. B. 8623; 83 
L. J. K. B. 70; 109 L. T. 505, C. A. 














—Noecessary letters between a solr. 
& his agent on the business of the 
cause are taxable as betweon party & 
party, whether the agent resides in the 
county town of the county in which the 
solr. resides, or in another county, or 
In Toronto.—AGNEW v. PLUNKETT 
(1883), 9 P. R. 456.—CAN. 
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Sect. 4.—Bill of cosle: Sub-sect. 5, F. (a) & (b) 7., 
ai., Vit., Vv. V., VI. & vii.) 
F. Disbursements. 
(a) In General. 

Sce Solicitors Act, 1843 (c. 73), s. 37. 

1582. Meaning of ‘‘ disbursements ’’—Actual 
payments before delivery of bill.|—-Sapp  v. 
GRIFFIN, No. 1558, post. 

See, now, R. 8S. C., Ord. 55, r. 27 (294); Nos. 
1558-1563. post. 

1533. Distinction between professional & non- 
professional disbursements—Professiona] disburse- 
ments included in bill—Non-professional in cash 
account.|—The costs of taxation depend on 
whether one-sixth is taken off the bill of costs; 
& to determine this, a distinction is to be made 
between strictly professional charges & disburse- 
ments & independent cash payments. 

Such payments as a solr, may make in the due 
discharge of his duty which he has undertaken as 
solr., whether the client furnish him with the 
money for the purpose or not, ought to be allowed 
him as professional disbursements, such as fees 
to officers of ct. & counsel, ctc., but payments 
which the solr. is not bound to make, such as 
purchase-money, interest thereon, ete., are not 
within the rule, & ought properly to be charged 
in a cash account; & such latter payments are 
not to be affected by the existence or non-existence 
of a cash account for other purposcs. 

Where, therefore, a solr. paid a bill of costs 
for which his client, in an action for which the 
client had employed another solr., had become 
liable :—Held: the sum so paid, not being paid 
in performance of the solr.’s professional duties, 
nor in his professional character, ought not to be 
allowed as a disbursement in the bill of costs ; 
& it properly formed an item of a cash account.— 
Re REMNANT (1849), 11 Beav. 603: 18 L. J. Ch. 
374; 14L. T. 0.8. 265; 50 7K. R. 949. 

Annotahons :— Apld. Ite Buckwell & Berkeley, [1902] 2 Ch. 
596. Consd. Re Kingdon & Wilson, [1902] 2 Ch. 242. 
Distd. Zte Fletcher & Dyson, [1903] 2 Ch. 688. Apld. 7ee 
Blair & Girling, (1906) 2 K. B. 131. Ccnsd. Browne v. 
Barber, [1913] 2K. B. 553. Refd. 7’e Haigh (1849), 12 


Beav. 307; de Lamb (1889), 23 Q. B. D. 5; Ite Seal, 
hz p. Crickett (1893), 37 Sol. Jo. 685. 


Disbursements entered in separate column from 
professional charges.|—-See R. S. C., Ord. 65, r. 19, 
H, Appendix N. 


(b) What Disbursements may or may not be 
ancluded in ~~ 
i. Counsel's Iees. 
See Solicitors Act, 1843 (c. 73), 8. 37. 
1534. Allowed.J|—2?e REMNANT, No. 1588, ante. 
1535. Specifically paid by client.} Moneys 
specifically paid by a client to his solr for counsel’s 
fees & stamps, as they were required :—Held: 
properly included in the solr.’s bill in calculating 
the sixth on a taxation.—Re METCALFE (1862), 
30 Beav. 406; 51 H.R. 946. 
Annotation :—Refd. Ne Seal, Ex p. Crickett (1893), 37 Sol. 
we 
-|) —~ DEVEREUX v. WHITE 


Jo. 68 

1536. — & Co. 
(1896), 13 T. L. R. 525; 41 Sol. Jo. 67, C. A. 

Unpaid before bill delivered.J—Sce Sub-sect. 5, 
G., post. 

1537 Payments should specify cause—é& each 
particular fee.J|—(]) The taxation of the bill of 
costs of the agent of a solr., upon the footing of 
a special agreement requiring the master to depart 
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1534 1. Allowed.)—-In an action for 


the balance of a counsel fee of $1,000 action —--Held ; 


for the services of one of pitfs. (a firm 
of barristers & solrs.) as counsel for 
deft. at the trial of an important 
deft. had agreed to 
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from the ordinary rules of taxation, cannot be 
obtained upon petition. . 

(2) An account of all the dealings & pecuniary 
transactions not connected with the bills of costs, 
cannot be obtained upon a petition for the taxa- 
tion of costs. The account directed on petition 
being limited to moneys paid or duly appropriated 
towards satisfaction of the bills. ; 

(8) In general, asolr. cannot obtain the taxation 
of his agent’s costs without bringing the amount 
into ct.; but, under special circumstances, that 
condition will be dispensed with or the amount 
limited. 

(4) Agent of a solr. held, by the irregularity of 
his conduct, to have discharged himsclf, & ordered, 
before taxation or payment of his bills, to deliver 
up all papers, etc., on an undertaking of the 
principal to re-deliver them, as the ct. should order. 

(5) Payment in respect of counsels’ fees should 
specify the cause, & each particular fee. Pay- 
ments, except for stated & specific fees for parti- 
cular matters of business done or to be done, dis- 
approved of.—fe Smitu (1841), 4 Beav. 309; 49 
E. R. 358; subsequent proceedings, sub nom. Ite 
Smitu, Hz p. HUSBAND (1846), 9 Beav. 182, 342. 


Annotations :-—As to (2) Distd. Cooper v. Ewart (1847), 2 
Ph. 362. Consd. Ie Le Krasseure & Oakley, [1896] 2 Ch. 
487. Refd. King v. Savery (1856), 25 L. J. Ch. 5643; Re 
Osborne (1858), 27 L. J. Ch. 632. As to (4) Consd. 
Griffiths v. Griffiths (1843), 2 Tlare, 587. 


ii. Payments of Debt, Coats, etc. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1538. Payment of costs—Of former solicitor.]-~- 
Re REMNANT, No. 15838, ante. 

1539. —-— To other side-——-No specific payment 
from client.|—-Items of the costs taxed in two 
actions & paid by the attorney, & for which he had 
received no specific payment from his client, are 
properly inserted in the bill of costs, & need not 
be in the cash account.—HAaARrnrison v. Ward 
(1835), 4 Dowl. 30; 1 Har. & W. 353. 

Annotation :-—Consd. Re Bedson (1845), 9 Beav 5, 

1540. Payment of debt & costs --To other side— 
Sum received from client.|—-WoOoLLISON v, TlopG- 
son, No. 2457, post. 





iii. Payments of Purchase-Money and Interest. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1541. Cannot be included in bill.| Re KInanon 
& Wiison, No. 1551, post. 

1542. -—-~- Item for cash account—Existence of 
cash account for other purposes.|—c REMNANT, 
No. 15338, ante. 


iv. Payments into Court, Payments of Deposils, etc. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1543. Payment into court—-Money received from 
client.|— Deft. in a cause being advised to pay £48 
into ct., gave his attorney £50 for the purpose of 
making such payment, which was done. The 
attorney afterwards delivered his bill to the client, 
not including the £48, & on taxation more than 
one-sixth was taken off. The attorney then 
claimed to add the £48, which would have made the 
deduction less than one-sixth, stating that the 
item had been inadvertently omitted. Qu.: 
whether such item was chargeable as a disburse- 
ment by the attorney, but held, that, at all events, 
the attorney, not having treated it as a disburse- 
ment in making out his bill, could not claim to 
insert it as such for the purposes of the taxation.— 


pay a fee of $1,000, & the charge was 
not unreasonable.—ALLAN v. DANGER- 
FIELD (1911), 18 W. L. R. 184; 4 
Sask. L, R. 363.—CAN, 
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Hays v. Trorren (1834), 5 B. & Ad. 1106; 110 
E. R. 1102; sub nom. Hays v. TROTTER, BAck- 
HOUSE v. TROTTER, 8 Nev. & M. K. B. 1743 sub 
nom. HAYES v. TROTTER, 3 L. J. K. B. 91. 


tattons :—Consd. Franklin v. Featherstonhangh (1834) 
a ney: & M. K. B. 779; Jte Bedson (1845), 9 Beav. 5. 


1544. Payment of deposit—As security for costs 
of discovery—Mere loan to client.|—Deposits paid 
by a solr. on behalf of his client as security for costs 
of discovery under R. 8S. C., Ord. 31, rr. 25, 26, 
& not repaid, are not disbursements within 
Solicitors Act, 1843 (c. 73), 8. 37, & are not properly 
included in the solr.’s bill of costs. 

They should be entered in the solicitor’s cash 
account.—He BUCKWELL & BERKELEY, [1902] 
2 Ch. 596; 71 L. J. Ch. 713; 87 L, T. 215; 51 
W. R. 21; 46 Sol. Jo. 687, C. A. 

Annotation :~—Distd, Re Grant, Bulcraig, [1906] 1 Ch. 124. 

1545. On presentation of bankruptcy 
petition.|—In taxing a bill of costs under Solicitors 
Act, the taxing Master has no jurisdiction to 
substitute, for an item adnuttedly not charyeable, 
an item properly chargeable but omitted from 
the bill; for that in fact is altering the bill, which 
can only be done on a proper application to the ct. 
But he ean correct an error in the casting of the 
bill, although it alters the amount, for that is 
not taxation, but arithmetic. 

But the £5 deposit paid into ct. under Bank- 
ruptcy Rules, 1586, r. 147, on the presentation of a 
bkpcy. petition is, by r. 112 (1), of the same rules 
& the scale of costs thereunder, properly entered 
as a disbursement. in a solr.’s bill of costs, & does 
not fall within the principle of Ie Buckwell & 
Berkeley, No. 1544, ante.-—Re GRANT, BULCRAIG 
& Co., (1906) 1 Ch. 124; 75 L. J. Ch. 1063 938 
L. T. 760; 54 W. RR. 165; 22 T. L. R. 965° 50 
Sol. Jo. 96. 

1546. Fees to officers of court.|—Re RiemMNaAnt, 
No. 1533, ante. 





v. Payments of Estate and Other Death Duties. 

See Solicitors Act, 1843 (c. 73), s. 37. 

See, gencrally, Estate & OTHER Diatu DoTTES, 
Vol. XXI., p. 6, Nos. 11, 12. 

1547. Legacy duty.|—/?e Brepson, No. 1484, ante. 

1548. -—--_.]—-The tuwn agents of a country 
solr,, in passing the accounts of an administrator, 
paid four sums amounting to £11] 8s. Gd. at the 
Stamp Office for legacy duty & stamps. These were 
included by the country solr. in his bill of fees & 
disbursements, but upon taxation they were struck 
out, by which the bill was reduced more than 
one-sixth. Upon a petition asking for liberty to 
except to the taxing master’s certificate :—- 
Held: the payment for legacy duty & stamps 
could only be made as agent, & it was not a pro- 
fessional disbursement, & ought to be inserted 
in the cash account, & not in the bill of fees & 
disbursements.—Re HaicH (1849), 12 Beav. 307; 
19 L. J. Ch. 79; 15 L. T. O. S. 129; 14 Jur. 340; 
50 Ki. R. 1079. 


Annotations :—Distd. ce Lamb (1889), 23 Q. B.D. 5. Consd. 
Re Kingdon & Wilson, [1902] 2 Ch. 242. 


aa Probate duty.J—Re Brepson, No. 1484, 
ante. 

1550. .|—A payment for probate duty 
made by a solr. on behalf of his chent is a “ dis- 
bursement ” within Solicitors Act, 1843 (c. 73), 
8. 37, & is properly included in his bill of costs.— 
Re LAMB (1889), 23 Q.B.D.5; 58L.J. Q. B. 455; 
37 W. R. 506; 5 T. L. RR. 471. 

Are cielion :—Overd. Ie Kingdon & Wilson, [1902] 2 Ch; 


1551. Estate duty.}—(1) A payment for cstate 
duty made by a solr. on behalf of his client ought 
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not to be included in his bill of costs as a “ dis- 
bursement”’ within Solicitors Act, 1843 (c. 73), 
8. 37. 

(2) Upon a purchase, is not the purchaser’s 
solr. bound to attend the completion & pay the 
purchase-money before he can get the conveyance 
& yet he cannot include the purchase-money in his 
bill as a professional disbursement (COZENS- 
Harpy, 1..J.).—Re Kinepon & WILSON, [1902] 
2 Ch. 242; 71 L. J. Ch. 604; 86 L. T. 639; 50 
W. R. 533; 18 T. L. R. 688; 46 Sol. Jo. 502, 
re A.3 revsg. S. C. sub nom. Re K. & W., 46 Sol. Jo. 

10 


‘Annotations :—Distd. Ie Grant, Bulcraig, [1906] 1 Ch. 124. 
Refd. Re Buckwell & Berkeley, (1902) 2 Ch. 596, 


vi. Payments of Stamp Duties. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1552. Money specifically paid by client for.]—-J?e 
MrETCALFE, No. 1535, ante. 

1553. Duty payable on registration of company— 
On amount of nominal share capital—lItem for cash 
account.|—-A payment by a solr., who is instructed 
by the promoter of a co. to act for him in relation 
to the formation & registration of the co., under 
the Companies Acts, of the stamp duty payable 
on the registration of the co., on the amount of 
its nominal] share capital under Stamp Act, 1891 
(c. 39), 8. 112, as extended by Finance Act, 1899 
(c. 9), s. 7, ought not to be included in the solr.’s 
bill of costs as a ‘‘ disbursement ”’ within Solicitors 
Act, 1843 (c. 73), 8. 37, but should be entered in the 
cash account.—le Buarrn & GIRLING, [1906] 2 
K. B. 131; 75 1. J. K. B. 624; 94 L. T. 873; 
54 W. RR. 549; 22 T. L. R. 547; 50 Sol. Jo. 500, 
C. A. 

vii. Other Disbursements. 

See Solicitors Act, 1848 (c. 73), 8. 37. 

1554. Money received from clients for specific 
disbursements.]—If a chent in the course of a cause 
advances money to his attorney for specific dis- 
bursements in the cause, those disbursements 
must nevertheless be included in the bil of costs. 
Therefore, where, upon taxation, @ sum was 
deducted less than one-sixth of the amount of the 
bill delivered, including those disbursements, the 
ct. ordered the client to pay the costs of the 
taxation.—HINDLE v. SHACKLETON (1809), 1 Taunt. 
536; 127 E.R. 942. 

Annotation :—Consd. Re Bedson (1845), 9 Beav. 5. 

1555. Professional fees paid on behalf of client-—— 
Expense authorised by client.|--A party attached 
for contempt in an ecclesiastical ct. cniployed a 
common law attorney to procure his discharge. 
At the time of doing so, he ascertained, in company 
with the attorney, what the costs in the ecclesi- 
astical ct. would probably amount to, & authorised 
him to employ a proctor & to pay what might be 
necessary. The attorney employed a_ proctor 
who did the business required & settled with the 
adverse proctor, whose charges on that occasion 
were objected to & reduced. The attorney paid 
the bill of the proctor retained by him, having first 
examined the charges & had them inspectrd, 
though not regularly taxed, by the taxing officer 
of the ecclesiastical ct., who thought them reason- 
able. He afterwards delivered his own bill to the 
client, containing items amounting to £9 for his 
own charges & £14 for the proctor’s & other charges 
in the ecclesiastical ct. The master taxed off £2 
from the former items but declined taxing the 
latter ; & he included the whole in his allocatur :— 
Held: (1) the costs in the ecclesiastical ct. were 
properly included in the bill as disbursements by 
the attorney ; (2) under the circumstances it was 
not necessary to refer them back to the master 


156 


Sect. 4.—Bill of costs: Sub-sect. 5, F. (b) vit., & G. 
& H.; sub-sect. 6.) 


for taxation.— FRANKLIN v. FEATHERSTONHAUGH 
(1834), 1 Ad. & El. 475; 3 Nev. & M. K. B. 779; 
3L. J. K. B. 163; 110 E.R. 1289. 


Annotations :-~—As to (1) Consd. Re Bedson (1845), 9 Beav. 5. 
Refd. Zée Remnant (1849), 18 L. J. Ch. 374. 


1556. Payments made to witnesses—Allowances 
received as agent for client.|—-Where an attorney 
for a prosecution receives the allowance by the 
county for the witnesses’ expenses he does so as the 
agent & not as the attorney of the prosecutor. He 
has not therefore any right to include the pay- 
ments made to the witnesses as disbursements on 
behalf of his client, though he gives credit for the 
receipt of the same sum. Nor wil) be be allowed 
to charge him with any payments made to the 
witnesses beyond those allowances, unless there 
be an express authority or sanction for such on 
the part of the prosecutor.—Epkins v. JACKSON 
(1844),2L. T.0.8. 312; 8 J.P. 59. 

1557. Items incurred on special instructions— 
Solicitor acting for local authority.|—In taxing a 
bill between solr. & client under Solicitors Act, 
1843 (c. 73), 8. 37, the taxing master must allow 
disbursements for items incurred on the client’s 
special instructions, & for which the usual charges 
ate made, even though that client is a local autho- 
rity. 

The question whether the items are expenses 
that ought to be allowed as between the local 
authority & the ratepayers does not arise on such a 
taxation, but is a matter for the auditor under 
Public Llealth Act, 1875 (c. 55), ss. 247, 249.—Re 
PorTER, AMPHLETT & JoNks, [1912] 2 Ch. 98; 
81 L. J. Ch. 644; 107 L. T. 40; 56 Sol. Jo. 521. 

London agent’s charges—Whether county solicitor 
entitled to treat as disbursement—As against 
client.}|—-See No. 2174, post. 


G. Unpaid Items. 


1558. Taxation under Solicitors Act, 1843 (c. 73), 
s. 37——Whether solicitor entitled to include unpaid 
items-—-Counsel’s fees.|—For the purpose of taxa- 
tion of a solr.’s bul under above Act, ‘ disburse- 
ments” means actual payments before delivery 
of the bill, & any sums claimed in the bill as dis- 
bursements, e.g. fees to counsel, which have not 
been paid before its delivery, must be disallowed.— 
SaDD v. GRIFFIN, [1908]2 K.B.510; 771.35. K. B. 
175; 99 L. T. 5025 24 'T. L. R. 715; 52 Sol. Jo. 
567, CO, A. 

Annotations :—Distd. Re Eden, Watkins v [1920] 2 
K. B. 333. Consd. Smith v. Howes, {1922] 1 K. B. 590. 
Refd. He Masscy (1909), 101 L. ‘I. 5175; Re Iildesheim, 
(2914) 3K, B. 84t. 

See, now, R. 8. C., Ord. 65, r. 27 (29). 

1559. ——-~ Printers’ charges.]-—A 
solr. delivered to his client his bill of costs, together 
with an accompanying letter. The bill included 
certain items of disbursements in respect of counsel’s 
fecs & printers’ charges which had not then been 
paid by the solv., & these items were not set out 
under a separate heading in the bill, but included 
among the other items in order of date. The 
letter stated that the unpaid items consisted of 
counsel’s fees & printers’ charges of which it gave 
the respective totals :—/Teld : cven assuming that 
the letter could be read as part of it, the bill did 
not “ set out such unpaid items or disbursements 
under a separate heading in the bill’? within 
R. 8. C., Ord. 65, r. 27 (294).—Re HILDESHEIM, 
[1914] 3 K. B. 841; 84 L. J. K. Bi. 1; 111 L. T 
749; 58 Sol. Jo. 687, C. A. 

1560. Necessity to set out unpaid items under 
separate heading in bill—Reference to unpaid items 


Kden, 
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in letter insufficient—R. S. C., Ord. 65, r. 27 (29A).] 
—Re HILDESHEIM, No. 1559, ante. 

1561. —— Fees paid before commencement of 
taxation.j—By R. S. C., Ord. 65, r. 27 (294), in 
taxations under above Act, of a solr.’s fees, charges 
& disbursements, no such disbursements shall be 
allowed which have not been actually made before 
delivery of the bill of costs, unless the bill shall 
expressly state that they have not been made, & 
shall set out the unpaid items of disbursements 
under a separate heading in the bill, in which case 
they may be allowed if they are actually made 
before the commencement of the proceedings In 
which the taxation takes place & are made in 
discharge of an antecedent liability of the solr., 
including counsel’s fees, properly incurred on be- 
half of the client : Provided that if the proceedings 
for taxation shall have been commenced by the 
client or a third party, payments made by the solr. 
pending such proceedings in discharge of any such 
antecedent liability so set out in the bill, including 
counsel’s fees, may be allowed if actually made 
before the commencement of the taxation. 

A solr. issued a specially indorsed writ & a sum- 
mons for judgment against his client upon a bill 
of costs. On Mar. 23, 1921, an order was made 
under Ord. 14 that the bill should be referred to 
the master to be taxed pursuant to above Act 
& that the solr. should be at Liberty to sign judg- 
ment against the client for the amount found due 
to the solr. by the master’s allocatur. The bill 
expressly stated that certain fees to counsel had 
not been paid, & these fees were set out under 
a separate heading in the bill as indicated by 
RLS. C., Ord. 65, vr. 27 (29a). On Apr. 1, 1921, 
the fees were paid. On Apr. 9, 1921, the taxation 
commenced. The clicnt objected to the fees being 
allowed as disbursements, & the taxing master 
upheld the objection :—Held: the order of Mar. 
23 represented the result of two procecdings: 
(a4) a summons for judgment by the solr.; (b) a 
summons by the chent for taxation of the bill 
under above sect.; therefore ‘ proceedings for 
taxation”? had been ‘‘ commenced by the chent ”’ 
within R. S. C., Ord. 65, r. 27 (294), & conse- 
quently that the taxing master had power to allow 
the fees.—Smirn v. Hows, [1922] 1 K. B. 590; 
911 J K. B. 388; 126 1. T. 625; 66 Sol. Jo. 
367, C. A. 

1562. saxation under Solicitors Act, 1860 (c. 127), 
s. 28-—Counsel’s fees./—f’or the purpose of taxa- 
tion of a solr.’s bill under above sect. ‘ costs, 
charges, & expenses’? may include fees to counsel 
which have not been paid before the delivery of 
the bil or the commencement of the taxation. 

A lady was involved in litigation with certain 
moneylenders. Ier son was finding the money 
for the costs thereof. The lady & her son were 
being advised by different solrs. The son’s solr. 
prepared the brief in the litigation & the lady’s 
solr. perused & approved it. The litigation was 
settled, & the lady recovered certain property. 
Her solr. ten applied for a charging order on the 
property recovered for his costs, charges, & ex- 
penses, & obtained by consent an order that his 
bill of costs as then delivered should be taxed & 
an undertaking that the amount found due should 
be paid. The bill of costs contained (@) a sum 
for counsel’s fees which had not then been paid, & 
(b) a sum for preparing the brief in the litigation. 
Upon taxation of the bill :—Held: the counsel’s 
fees, which were paid during the taxation, should 
be allowed as costs, charges, & expenses, though 
not paid before the commencement of the taxa- 
tion, but that the sum for preparing the brief 
should not be allowed.—Re EDEN, WATKINS v, EDEN, 
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[1920] 2 K. B. 333; 90L. J. K. B. 188; 123 L. T. 
ae sub nom. EDEN v. MILLER, 64 Sol. Jo. 357, 
A. 
Annotation :—Refd. Goodchild v, Roberts, {1925} 1 Ch. 592. 
1568. R. S. C., Ord. 65, r. 27 (29A) not 
applicable.]|—-Pitf. deposited two leases with resp., 
his solr., by a written instrument charged his 
interest in the two messuages comprised thercin as 
security for the repayment of certain sums ad- 
vanced to him by resp., & for all costs, charges & 
disbursements incurred by him in an action for 
pitf. An order was made for an account of what was 
due to the resp. under the deposit & agreement. 
Various bills were delivered, some of which were 
directed to be taxed & two were referred to be 
moderated. In one of these there were included 
as disbursements counsels’ feces to the amount of 
£22. These had not been paid, but there was no 
note to that effect, nor were they set out under a 
separate heading in the bill in accordance with 
above regulation. The fees were in fact paid before 
the bill was submitted for moderation, & were 
ultimately allowed by the taxing master. On a 
summons by plitf. to vary the report of the taxing 
master :—Held: above regulation only applied to 
a taxation under above Act & according to Re 
Eden, Watkins v. den, No. 1562, ante, was held 
not to extend to a taxation of the costs, charges, 
& expenses of a solr. applying for a charging order 
under Solicitors Act, 1860 (c. 127); nor could it 
apply to the case of moderation of a bill which 
was not the same as taxation; therefore there 
was here no taxation under Solicitors Act, 1843 
(c. 73), or otherwise, & the surmmons would be 
dismissed with costs.—GoopcHiLp v. RoBerrs, 
[1925] Ch. 592; 95 L. J. Ch, 823 183 L. T. 133 ; 
69 Sol, Jo. 621, 








I, Effect of Insufficiency of Some Items. 
1564. Whether solicitor entitled to recover on 


items sufficiently stated..—WaLLieRr v. Lacy, No. 
1479. ante. 


1565. -—.] —Cook v. Gittarp, No. 1181, ante. 

1566. —-.|- Picor v. CaDMAN, No. 1289, ante. 

1567. —-.| -Tlatau v. Ousnmy, No. 1482, ante. 

hia -——.] -PILGRIM v. HirscHFELD, No. 1476, 
ante. 

1569. -.|-- BLAKE v. HUMMEL (1884), 1 Cab. 


& El. 345; 510. T. 430; 1T. L. R. 22. 


SUB-sECT. 6.—AMENDMENTS AND WITH- 
DRAWALS. 

1570. Whether leave of court essential— Addition 
to charges.]—Re WALTERS, No. 1587, post. 

1571. Substitution of chargeable for non- 
chargeable items.]|—Re Grant, BuLcraia & Co., 
No. 1545, ante. 

1572. When charges reduced or increased.]} 
—(1) In an action by a solr. for work done the 
particwars were described as having been delivered 
to defts. in a signed bill of costs more than a month 
before action brought. Defts. denied liability, & 
also relied upon the fact that pltfs. had delivered 
a& prior bill of costs for a less amount. The jury 
found for pltf. on the question of liability, & 
a verdict was entered for him, but leave was 
refused to carry in the second bill for taxation. 
On app :—Held: pltf. was not bound by the 
first bill delivered, & although, by reason of the 
proviso in Solicitors Act, 1843 (c. 73), 8. 37, in the 








PART VI. SECT. 4, SUB-SECT. 6. 
: 2B Whether leave of court essen- 
tial.J—A solr., having rendered a bill 


of costs, cannot send in a fresh bill 
containing additions, without the leave 
of the ct.; & thia should _be obtained 
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absence of special circumstances, there could be 
no reference to taxation under that Act after 
verdict, the ct. had jurisdiction to refer the matter 
to a taxing master, who would be entitled to take 
both bills into his consideration in arriving at the 
amount for which judgment should be entered. 

I am far from saying that defts. have not shown 
a certain amount of authority for the proposition 
that the rule apphed in the case of taxation under 
Solicitors Act, 1843 (c. 73), & the obligation on a 
solr. who has delivered a bill of costs to obtain 
leave before he can bring in a second bill for taxa- 
tion, is a rule applicable not only in the case of the 
second bill being a reduction of the amount claimed 
in the first, but also to the case where it increases 
that amount. That seems to me to be right 
(VAUGHAN WILLIAMS L.J.). 

(2) A solr. may amend honéd fide his bill of costs 
at any time before an order of taxation has been 
ovens or taxation has been threatened by the 
client. 

(3) Semble: although the taxing master, acting 
as a referee, would bring to bear upon the question 
the principles of taxation, yet all the principles 
applicable to taxation of a bill of costs would not 
necessarily apply, e.g. the rule that the solr. must 
pay the costs of taxation if one-sixth part of the 
bill be taxed off.—LUMSDEN v. SHipcoTE LaNb 
Co., [1906] 2 K. B. 483; 75 L. J. K. B. 665; 95 
L. TU. 17; 54 W. R. 461; 22 T. L. R. 550; 50 
Sol. Jo. 499, C. A. 

1573. Powers of taxing master—Correction of 
arithmetical errors.]|—/?ec GRANT, BULCRAIG & Co., 
No. 1545, ante. 

1574. Amendment before delivery—Bill fully 
made out.|—e RicttARDSON, No. 1373, ante. 

1575. Whether solicitor bound by bill as de- 
livered.]|—(1) Delivery of an attorney’s bill is 
conclusive evidence against an increase of charge 
in a subsequent bill on any of the items contained 
in it: & strong presumptive evidence against any 
additional] items. 

(2) If errors or real omissions in the former bill 
could be proved they ought to be allowed for 
(per CUR.).—LOVERIDGE v. BOoTHAM (1797), 1 
Bos. & P. 49; 126 BE. R. 772. 

Annotations :--.As to (1) Consd. Lumsden _»v. Shipcote Land 

Co. (1908), 75 L. J. K. B. 665. Reid. te Walters (1845), 

1 New Pract. Cas. 288. 

1576. .J—(1) A solr. having delivered his 
bill, is bound by it, & the taxation must be on that 
bill; he is not entitled, as of course, to reduce his 
demand, or to reserve the power of adding to the 
charges.. 

(2) A bill of costs was made out by C., a country 
solr., against F. & A., also solrs., living in the 
country. <A part of the business to which the bill 
of costs related had been transacted by C. at the 
instance of B. & B., the agents in town of F. & A., 
& the payment of the bill had been applied for by 
C. to both F. & A. & B. & B.:—Held: an order 
obtained ex p. by B. & B. for taxation of the bill 
was irregular & must be dismissed.—Re CARVEN 
(1845), 8 Beav. 436; 14 L. J. Ch. 372; 50 B. R. 
171. 

Annotations :—As to (1) Consd. Fe Sante reer 5 New 


Rep. 208; Fe Grant Bulcraig, [1906] . 124. Refd. 
Re Holroyde & Smith (1881), 43 L. T. 722; Re Thompson 


(1885), 30 Ch. D. 441. 

1577. ——— Bill paid.|—-(1) Where payment of a 
bill of costs has been obtained by undue pressure, 
a taxation may be directed on proof of overcharge, 
without showing that such overcharges are so 
gross as to amount to fraud. 





upon an application for taxation.— 
Kreenitnme & STAINS v. VAUTIER 
(1886), 4 N. Z. L. R. 394 (8. C.).—N.Z. 
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Sect. 4.—Bill of costs: Sub-secis. 6&7. Sect. 5: 
Sub-sect. 1, A.] 

(2) lt is a ‘special circumstance”’ within 
Solicitors Act, 1843 (c. 73), where, on paying off a 
mtge., a solr. produces his bill & insists on payment 
as a condition for immediate completion, though 
items are objected to, & a taxation will be directed 
after payment, if there are apparent overcharges. 

(3) A taxation at the instance of a mtgor. of the 
bill of the mtgee.’s solr., must be as between the 
solr. & his client, the mtgec. 

(4) Upon an application to tax a paid bill, the 
solr. will not be permitted to add to any under- 
charges contained therein, but the taxation must 
be had on the bill as delivered & paid.—Re WELLS 
(1845), 8 Beav. 416; 14 L. J. Ch. 215; 5 L. T. 
O.S. 19; 9 Jur. 820; 50 E.R. 163. 

Annotations :-—As to (1) Expld. Re Harrison (1847), 10 Beav. 
57. Refd. Re Stephen, Ec p. Bass (1848), 2 i'h. 562. 
1578. Bill intended as sketch or estimate. ]- 

(1) Where a solr. has delivered a bill he cannot 

afterwards amend it when he finds the client is 

about to refer it for taxation although the bill 
delivered was only intended as a sketch or estimate. 

(2) Where the solr. has a balance in his hands of 
his client’s money, & on sending in his bill retains 
the amount of the bill, & sends a cheque for the 
balance, the retention of the cheque by the client 
will not be such a payment as 1s contemplated by 
Solicitors Act, 1843 (c. 73),s. 41, unless the client 
distinctly receive the payment as the balance of 
the account. 

(3) An order for the taxation of a solr.’s bill 
may be made ex p. after the expiration of one 
month from the delivery of it, but within twelve 
months.—Re GAITSKELL (1845), 1 Ph. 576; 14 
L. J. Ch. 450; 6 L. T. O. S. 20; 9 Jur. 909; 41 
EK. R. 752, L. C. 

Annotations :-—Generally, Reid. Re Andrews (1853), 17 Beav. 
510; Re Loughborough (1857), 23 Beav. 439; Re Jones 
(1895), 73 L. T. 543. 

1579. Withdrawal of non-taxable {tems.]- 
Application of a solv., after an order for taxation, 
to withdraw a non-taxable itein from his bill, 
refused.—Re BLAKESLEY & BkrswWIcK (1863), 32 
Beav. 379; 8 L. T. 348; 27 J. P. 436; 9 Jur. 
N.S. 1265; 11 W. R. 656; 55 EK. R. 148. 

1580. Request for memorandum of charges 
before business completed—Delivery of bill.} -- 
Re SmitH & Son (1901), 45 Sol. Jo. 469. 

1581. Taxation under Solicitors Act, 1843 
(c. 73)—Party & party taxation.|}—Upon a taxa- 
tion between party & party, the bill of costs may be 
added to or varied after 1t has been brought into 
the office, at any time before the taxation 1s con- 
cluded; but the practice is different upon a 
taxation under above Act.—Davis v. DYSART 
(EARL) (1855), 21 Beav. 124; 25 L. J. Ch. 122; 
26 L. T. O.S. 843; 1 Jur. N.S. 1153; 4 W. R. 41; 
52 KE. RK. 805; on appeal (1856), 8 De G. M. & G. 
33, L. JJ. 

Annotations :—Apld. Sadd v. Griffin, (1908] 2 K. B. 510. 
Refd. Churton v. I'rewen (1867), 16 L. T. 171. 

1582. Bona fide amendments—-Before order 
for taxation obtained—Or taxation threatened by 
client.|—LUMSDEN v. SmrcoTeE LAND Co., No. 
1572, ante. 

1583. Rectification of mistakes & omissions.]— 
LoVERIDGs v. BoTHAM, No. 1575, ante. 

1584, ——-.|—-Pltf. had obtained an order for 











15831. Rectification of mistakes & 
omissions.])—Re O’DONOHOE (1892), 
15 P. R. 93.—CAN. 

q. Undertaking to receive _ lesser 
amount if bill substttuted.}-On an 
application to refer an attorney’s bill 


to taxation, an amended bill of costs 
was allowed to be substituted for the 
bill delivered to the cHent; 
torneys undertaking to recefve in full 
of their fees, charges, ctc., the amount 
of the original bill or the amended pill 


SOLICITORS. 


taxation of his solr.’s bill amounting to £399. 

The solr., with the master’s permission, struck 

out certain items as having been inserted Ae mis- 

take. The bills were then taxed, & less than a 

sixth was taken off; but, if the items struck out 

were included, then more than a sixth would have 
been taken off :—Held: as less than a sixth had 
been taxed off, pltf. must pay the costs of taxation. 

—MARSHALL v. OxFORD (1832), 5 Sim. 456; 58 

KE. R. 408. 

1585. -|—(1) By error & mistake, some 
items were omitted from, & others undercharged 
& overcharged in, a bill of costs referred for 
taxation. On a petition by the exor. of the solr., 
liberty was given to insert the omitted items & 
increase those undercharged, but he was not 
allowed to decrease the overcharges, & the costs 
of the application were ordered to be paid by 
petitioner. 

(2) Pending a taxation, both the solr. & client 
died, the reference was revived, & the taxa- 
tion continued between the representatives.—lte 
WHALLEY (1855), 20 Beav. 576; 52 EK. R. 726. 
Annotations :-—As to (1) Refd. Pe Grant, Bulcraig, [1906] 1 

Ch. 124. Generally, Reid. Ie Waugh (1859), 20 Beav. 

666 ; te Nicholson (1861), 30 L. J. Ch. 796. 

1586. ~]—A solr. cannot, upon objection 
being taken to the charges made in a bill of costs 
delivered by him, withdraw it & substitute another, 
unless the charges objected to were mserted upon 
misrepresentation or by mistake or accident, & 
unless such circumstances can be proved the 
original & not the substituted bill must stand 
for taxation.—e HoOLRoypE & SmitTo (1881), 43 
L. T. 722; 45 J. P. 437; 20 W. i. 599. 

4 nnotationsa s—Consd. Ite Shirley (1883), 27 Sol. Jo. 600. 
Distd. fe Jones, /’r p. King (1886), 54 L. 'T. 648. Apld. 
Re Kellock (1887), 46 L. ‘I’, 887. 

1587. Clear & unequivocal proof of mis-~ 
take essential — Parliamentary agent’s charges.|-— 
(1) After the delivery of his bill a solr. nay supply 
an omission or correct a mistake, but there must 
be clear & unequivocal proof that it was a mis- 
take; it will not do to deliver a bill of costs, &, 
if on taxation it is about to be reduced more than 
one-sixth, then to apply to add to or increase 
the charges. 

(2) A solr. who employs a parliamentary agent, 
but, acts in some instance by hunself, & not through 
the agent, cannot be allowed to charge parlia- 
mentary agent’s fees instead of fees already 
charged in a delivered bill as a solr. 

(3) Mistakes & omissions in a solr.’s bill as to 
a parliamentary agent’s charges must bo clearly 
proved to be such before any correction can be 
allowed.—Re WALTERS (1845), 9 Beav. 299; 1 
New Pract. Cas. 288; 5 L. T. O. S. 342; 50 
HK. OR. 359. 

Annotations ;—.As to (1) Consd. Re Grant, Buleraig, [1906] 
ie 124. Generally, Refd. Re Shirley (1883), 27 Sol. Jo. 
1588. Whether withdrawal of original & delivery 

of amended bill permitted—For purposes of taxation 

—On overcharges being objected to—Client return- 

Ing bill with suggested alterations.|—A solr. who 

has delivered his bill to the person chargeable 

therewith cannot afterwards avoid the taxation 
of the bill by withdrawing it & delivering an 
amended bill, even though the person chargeable 
sent back the original bill, with suggested altera- 
tions which were partially acquiesced in.—Re 











as taxed, whichover might be the least. 
—Re B. & S. (1872),6 P. R. 18.—CAN, 
r. Whether withdrawal of original d& 
delivery of amended bill permite 
for purposes vf taration.}—A solr. had 
rendered two bills of costs to 


the at- 
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Huatuer (1870), 5 Ch. App. 694; 39 L. J. Ch. 


781; 18 W. R. 1079, L. J. 
ions :--Apld. Re Holroyde & Smith (1881), 43 L. T. 
at ae Consd. Me ison (1885), 30 Ch. D. 421, Apld. 


1886), 2 'T. L. R. 4773 Ie Kellock (1887), 35 
ie er hs pad. Re Wood (1891), 36 Sol. Jo. 127. 
Distd. Ze Negus, (1895] 1 Ch. 73; Lumsden v. Shipcote 
Land Co. (1906), 75 L. J. K. B. 665, Consd. te Grant, 
Bulcraig, [1906] 1 Ch. 124. Refd. Re Russell & Scott 
(1885), 62 L. T. 794; Sadd v. Griffin (1908), 77 L. J. K. B. 
775. 


1589. ——-- --—— Bill unsigned.]|—(1) A 
solr. cannot, after delivery of a bill of costs, & 
objection taken to the amounts of the charges 
therein contained, even though the bill be un- 
signed, withdraw the bill from taxation, & sub- 
stitute another in which the charges are reduced. 

(2) Where a bill of costs has once been delivered 
the client acquires a right to have it taxed, & the 
right to tax the original bill so delivered is not 
taken away if an amended bill is subsequently 
sent in.—Re JONES, Ka p. Kina (1886), 54 L. T. 
648; 27. L. R. 477, D.C. 

1590. ——-— —---- — --- Mistake, misrepresentation 
or accident.|—Re HOLROYDE & SMmiTH, No. 1586, 
ante. 

1591. ----- --—- On payment of costs up to date 
of substitution—Before order for taxation made.]— 
A solr., after delivering his bill of costs, may, 
before being served with an order for taxation, 
withdraw it & substitute another bill of a reduced 
amount.—He CHAMBERS (1865), 34 Beav. 177; 
fh New Rep. 298; 34 L. J. Ch. 292; 11 L, T. 
726; 11 Jur. N.S. 230; 13 W. R. 375; 55 . R. 
602. 

Annotations :-—Expld. Pe Wolroyde & Smith (1881), 43 
lL. T. 722. Refd. Re Thompson (1885), 30 Ch. D. 4413 
Parker v. Blankhorn, Newbould wv. uilwurd (1888), 59 
L. V. 906; Juumsden v. Shipcote Land Property Co. (1906), 
54 W. R. 461. 

1592, —-- Necessity for special circum- 
stances.|—J/te SHIRLEY (1883), 27 Sol. Jo. 600. 

1593. Condition reserving power to add to 
charges—-Validity of.]—Re CaRvVEN, No. 1576, ante. 

1594. Condition reserving right to withdraw & 
alter—-Must be fully & clearly stated to client— 
Validity of conditlon.|—A solr. may, when send- 
ing in his bill of costs to his client, rescrve to him- 
self the right to withdraw or alter it on condition, 
provided the condition is fully & clearly stated 
to the client; but if the solr. has sent in his bill 
without any condition, or with a condition which 
he could not fairly impose, he cannot afterwards 
withdraw it or send in an amended bill. 

A firm of solrs., on being pressed by their clients 
to send in their bills of cost, delivered a bill accom- 
panied by a letter saying that there were certain 
charges which, owing to haste, had not been 
included in the bill, but that they were willing to 
accept a stated sum in full discharge, though if 
such sum was not paid within eight days, they 
reserved to themselves the right to withdraw the 
bill & deliver another. The clients, however, 
insisting on being furnished with the particulars 
of further charges, the solrs. wrote withdrawing 
the bill. The clients then obtained a common 
order for taxation of that bill, & for delivery & 
taxation of a further bill. On motion by the 





chent—different in amount, but for 
the saine business, the latter bill 
containing various iteins not inserted 
jin the first. On application by the 
client to tax the first bill :—Hleld: 
the solr. might amend it by adding 
all the omitted items as set forth in the 
second bill.—Re H. H. T., Er p. 
CoorEr (1880), O. B. & F. 20.—N.Z. 


PART VI. SECT. 5, SUB-SECT. 1.~—A. 
t. Solicitor d& client 
application for an order directing rogis- 


Supreme Ct., & 


ed., 677.—CAN. 


to tax custs between solr. & client 
was refused, the Chief Justice stating 
that the question was duly considered 
by the Judges at the organisation of the 
it was not thought 
advisuble to regulate costs between 
solr. & cHent.—Boak v, 
Mair. INSURANCE Co., Cass. Dig., 2nd 


a. Security for costs—IWhen ordered. } 
~—The fuct that a client, who has ap- 
costa,J-— An pies to have an attorney s bill taxed, 

s out of the Jurisdiction, is 
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solrs., the judge discharged the common order 

on the ground that no bil] had been ‘‘ delivered 

within Solicitors Act, 1843 (c. 73), 8. 37, but ordered 
the solrs. to deliver a bill within fourteen days, 
such bill to be taxed. The solrs., in pursuance 

of that order, delivered a second Dill, but of a 

considerably less amount than the first, whereupon 

the clients appealed to reverse that order & to 
have it declared that the bill to be taxed was 
that first delivered :—Held: (1) discharging the 
last-mentioned order, the first bill was conditional, 
but the condition was one which a solr. could not 
impose on his client, & therefore the original 
common order for taxation must stand; (2) the 
clients should under the circumstances, instead 
of obtaining the common order to tax, have 
obtained a special order on petition raising the 
question as to the right of the solys. to withdraw 
their bill, they were therefore allowed no_ costs 
of the proceedings in the ct. below, but only the 

costs of the appeal.—Re THompson (1885), 30 

Ch. D. 441; 55 L. J. Ch. 188; 53 L. T. 479; 34 

W. RR. 112, C. A. 

Annotatwns :—As to (1) Apld. Re Kellock. (1887), 56 1. T. 
887; Ite Wood, [1801] W. N. 203. Consd. l?e Grant, 
Buleraig, [1906] 1 Ch. 124; Lumsden v_ Shipcote Land 
Co.. [1906] 2 K. B. 438. 4s to (2) Apld. He Webster, 
een +c 102, Generally, Refd. Sadd v. Griffin, [1908] 


1595. Scandalous & impertinent matter in bill 
—Striking out—Jurisdiction of court to order.}—— 
The general jurisdiction of the ct. to prevent pro- 
ceedings before it being made the vehicle of 
scandal or impertinence extends to a bill of costs 
delivered; &, accordingly, entries in a bill of 
costs which contain scandalous matter will be 
ordered to be struck out.—/te MILLER, Re FRENCH, 
LovE v. TWLis (1884), 54 L. J. Ch. 205; 51 LL. TP. 
853; 33 W. R. 210. 





Sun-sEcT. 7.—TAXATION OF BILL OF Costs. 
Sce Sect. 5, post. 


Sect. 5.- -TAXATION OF COSTS. 
SUB-SECT, 1.—JURISDICTION OF THE COURT. 
A. In General. 


See Solicitors Act, 1843 (c. 73). 

1596. Nature of jurisdiction—Threefold.]—In 
dealing with solrs.’ costs, the ct. has a threefold 
jurisdiction. First, the statutory jurisdiction 
conferred by Solicitors Acts. . .. Secondly, the 
ct. has, I apprehend, jurisdiction to deal with 
solrs.’ bills of costs under its general jurisdiction 
over the officers of the ct... . Thirdly, there re- 
mains the ordinary jurisdiction of the ct. in dealing 
with contested claims (STIRLING, J.).—We PARK, 
CoLrE v. PARK (1888), 41 Ch. D. 3268; 58 L. J. Ch. 
ae 59 L. T. 0253; affd. (1889), 41 Ch. D. p. 336, 
C. A. 

Annotations :—Consd. Re Foss, Bilbrough, Plaskitt, & Foss, 
(i19t2] 2 Ch. 161. Refd. /te Miller, Chapman v. Miller 
(1889), 58 L. J. Ch. 728; Lumsden v, Shipcote Land Co. 
eee 76 L. J. K. B. 665: Be Osborn & Osborn, [1913] 


B. 862; Re Paluce Keataurants, [1914] 1 Ch. 492; 
Jones v. Whitchouse, [1918] 2 K. B. 61. 


a sufficient ground for an order for 
security for costs, but, upon special 
circumstances being shown, it nay be. 
—Re A. B. (1874), 6 P. 1k. 210.—CAN, 

b. Power of common law court.)~— 
Where an order is made for taxation of 
an attorney's bill, as botween attorney 
& ellent under R.8. O. 1877,¢. 140, 8. 
49, & common law court has no power 
here, as it has in England, under 6 7 
Vict. c. 73, 4. 43, to make a summary 
order for poe of the amount 
found due trom the client, except by 


MERCHANTS 


not 
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Sect. 5.—Tazxation of costae: Sub-sect. 1, A., B. & 
LC, (a).) 

1597. Whether existing apart from eh ae 
The ct. has authority to refer an attorney’s bill 
for taxation, independently of 2 Geo. 2, c. 23, 
& 30 Geo. 2, c. 19.—WILSON v. GUTTERIDGE 
(1824), 3 B. & C. 157; 4 Dow. & Ry. K. B. 736; 
2L. J. 0.8. K. B. 221; 107 BE. R. 693. 
innotations :—-Dbtd. & N.F. Dagley v. ae cntian ee 

B..& Ad. 411. Expld. Re Barker 18 34), Sim. 

Bing. 


NF. Ex p. Bowles's Trustees (1835), GC. 632. 
Palmer vw. Roe (1835), 1 | Ha & ‘Ww. 339, 


Distd. Ree Gaitakell (1845), 6 L. 'T. 

1598. .]—The ct. have Be muthonity on the 
application of an attorney to refer the bills of 
another attorney for agency charges to the officer 
for taxation, as the words of 12 Geo. 2, c. 13, 
s. 6, take such bills out of the operation of 2 Geo. 2, 
c. 23, 8. 23, & leave attorneys when their bills of 
costs are the subject of dispute, to pursue their 
remedy in the ordinary manner.—WEYMOUTH vv. 
KNIPE (1836), 3 Bing. N. C. 387; 5 Dowl. 495; 
2 Hodg. 280; 3 Scott, 764; 6 L. Je Ci Pe 61; 


132 E.R. 459. 
“pola. Can :~—-N.F. Jones ». Roberts. (1837), 8 
. 611. 


Id. Cardale v. Bull (1843), 3.Q. Expld. Smith 
Dimes (1849), 4 Exch. 32. Reta. “Windsor v. Herbert 

(1841), 5 6 Jur. 73; Billing v. Coppock (1847), 1 Exch. 14. 

1599. — --.}] —CLARKSON v. ParkER, No. 1341, 
ante. 

1600. Jurisdiction over solicitors as officers 
of court.]—'The jurisdiction to tax bills of attorneys 
& solicitors as officers of the ct. subsisted long 
before the statute (LorD ELDON, C.).—Ea p. 
are (1806), 138 Ves. 124; 33 kk. R. 241, 


uae :—Consd. Clarkson v. Parker (1838), 4 M. & W. 


1601. ‘The jurisdiction of this ct. 
& its authority to make such orders is independent 
of 2 Geo. 2, c. 23, & is founded in the necessary 
inherent control of the ct. over the conduct of 





Sim. 397. 





ay officers.—-R. v. BACH (1821), 9 Price, 349; 147 

R. 115 

Annotations :—Dbtd. & N.F. Dagley v. Kentish (1831), 2 
B& . 411. Mentd. ht. v. Villers (1823), 11 Price, 575, 


1602. - —-—- —-—,|—An attorney having sued for 
the amount of his bill, which did not contain any 
item taxable by 2 Geo. 2, c. 23, deft., who had 
before tendered part of the amount, but objected 
to the rest as unreasonable, moved to have it 
referred to the master, on the ground of the 
genera] authority possessed by the ct. over its 
officers. The ct. refused to interfere.—DAGLEY 
v. KENTISH (1831), 2 B. & Ad. 411; 1 Dowl. 
330; 9L. J. O.S. K. B. 183; 109 I. 2. 1195. 


Annotations :—Consd. Re Barker G5), 6 Sim. 476. _Folld. 
Er p. Bowles’s Trustees (1835), 1 Scott, 583; Doe d. 
Palmor v. Roe (1835), 4 Dowl. 953 Weymouth . Kmght 














(1836), 3 Scott, 764. Expld. & Distd. Williams v. 

Grimth (1840), 6 M 6 M. ee Rae 32. Consd. Cowdell v. Neale 

16038. say sale Park, COLE v. PARK, 
No. 1596, ante. 

1604. -|—Re GRIFFITH, Eacaar & 
GRIFFITH (1891), 7 T. L. R. 269, D.C. 

1605. .|\—fe Foster, BARNATO v, 


Foster, No. 1356, ante. 

1606. At common law.]—Independently 
of the statute as to taxation of costs, the ct. still 
retains powcr at common law to order bills 
generally to be a —ANON. (1817), 2 Chit. 155. 


Annotations :—N.F. Dagley v. Kentish (1831), 2 B. & Ad. 
411. Refd. Ciatietitaey. Combes (1833), 5 B. & Ad. 400. 


consent.——Fle A. B. & C. D. (1879), 
8 P. R. 126,—CAN. 

c. Effect of submission to court's to 
guriadiction.j—Where the client obtains 
the order for taxation, he thereby 
submits himself to the summary 





_d. To order 
tives of solicitor 


jurisdiction of the ct., 
oor to pay the amount tound to be 
the svolr.—Re WASHINGTON 
(588). 12 P. R. 386.—CAN. 
ersonal 

0 have bill taxed.) 


SOLICITORS. 


1607. ——.]—The Ct. of K. B. does not 
exercise bare common law jurisdiction in taxing 
attorney’s bills. The ct., in the exercise of its 
statutory jurisdiction, refused to order an 
attorney's bill to be taxed at the instance of a 
third person, where the client had before admitted 
the amount to be due, & declined taxing the bill ; 
such client having since become bkpt., & tho 
application being made for the purpose of reducing 
his claim so as to prevent his being a good peers 
ing creditor.—CLUTTERBUCK v. COMBES (1833), 5 
B. & Ad. 400; 2 Nev. & M. K. B. 209; 110 E. R. 
838. 


Annotations :-—Folld. Hx f; Bowles’s Trustees (1835), 1 
etd N.C. 632; Doed. Palmer v. Roo (1835), 1 Har. & W. 
39. 


1608. J}—The ct. has no common 
law jurisdiction to order an attorney’s bill to be 
taxed.—H2z p. BOWLES’s TRUSTEES (1835), 1 Bing. 
N.C. 632; 1 Hodg. 143; 1 Scott, 583; 131 EK R. 
1261; sub nom. Re BOWLES’S TRUSTEES, 4L. J. 
C. P. 203. 

Annotation :-—Apld. Re Rice (1837), 4 Scott, 416. 

1609. ——-.]—The ct. has no power under 
Solicitors Act, 1843 (c. 73), 5. 37, to direct taxation 
of a part only of a solr.’s bill of costs; but the ct. 
has such a power by virtue of its inherent juris- 
diction & apart from statute. Taxation of part 
of an agency bill of costs may be directed upon 
the terms of payment into ct. by appcts. of the 
whole amount claimed to be due by the agents. 
—STORER & Co. v. JOHNSON (1890), 15 App. Cas. 
203; 60 L. J. Ch. 313; 62 L. T. 710; 38 W. R. 
756, H. L.3 varying S. ©. sub nom. Re JOHNSON 
& WEATHERALL (1888), 37 Ch. D. 433, C. A. 


Annotations :—Consd. Ite Park, Cole v. Park (1889). 41 Ch. 
D 326; Reid v. purr we (1892) 2 Ch. 413. std. Ie 
Consd. J’e Foster, 
Refd. /’e Ward 














Osborn & Osborn, Freee 
Barnato v. a cohen L 20) 3K 
(1896), 65 L. J. Ch 4 


1610. Statutory jurisdiction) —L. v. Bacu, No 


862. 
. B. 306. 


1601, ante. 

1611. —---.] - WILSON v. GUTYTERIDGE, No. 1597, 
ante. 

1612. ---.} DaGLEY v. KENTISH, No. 1602, 
ante. 

1613. —~.}| CLARKSON v, PARKER, No. 134], 
ante. 

1614. —- Under Solicitors Acts.}—Re Park, 


CoLeE v. Park, No. 1596, ante. 

1615. .\—An originating summons 
was taken out by the beneficiaries under a will, 
as pltfs., against the administratrix with the will 
annexed of testator as deft., asking to have a 
bill of costs of a solr., who had been employed by 
the administratrix in the administration of the 
estate, taxed. The administratrix, who was also 
tenant for life under the will, had paid the bill 
out of the trust property more than twelve months 
before the summons was taken out. Pltfs. alleged 
that the bill contained items which were not 
properly payable out of the trust estate, & that 
the solr. had notice of the breach of trust at the 
time when he received payment. The summons 
was entitled in the matter of the solr. & in the 
matter of the estate, & was served on the solr. 
He was not, however, made a deft. :—Held: the 
ct. had no jurisdiction to refer a bill for taxation 
at the instance of third partics, except under 
Solicitors Act, 1843 (c. 73), & as the bill had been 
paid more than twelve months before the suunmons 
was taken out, plitfs. were barred by sect. 41 of 








This ct. has no authority to pra the 
personal representatives of do- 
ceased. Solr. to have his costs tavern: 
even thongb they are in possession of 
the clicnt’s deeds.—TURKINGTON 1. 
KIERNAN (1848), 9 I. Hq. R. 477.—IR. 


& should be 


representa: 
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that Act.—Re Jackson, Re COTTRELL, BouGH- 
TON-LEIGH v. BOUGHTON-LEIGH (1889), 40 Ch. D. 
495; 58 L. J. Ch. 387; 60 L. T. 589; 37 W. R. 
282. 
esate Taxation of part of bill of costs.] 
—STORER & Co. v. JOHNSON, No. 1609, ante. 
1617. |—ite Foster, BARNaATo v. 
Foster, No. 1356, ante. 
Proceedings for winding up company.|— 
See COMPANIES, Vol. X., p. 815, No. 5309. 











B. Who May Exercise Jurisdiction. 


1618. Judge of High Court.|—Under Solicitors 
Act, 1843 (c. 73), references for taxation may be 
made by the Vice-Chancellors as well as by the 
Lord Chancellor & Master of the Rolls.—-Re 
CAREW (1845), 8 Beav. 128; 4 L. T. O. S. 310; 50 
aie 51; subsequent proceedings, 5 L. T. O. S. 
142. 

1619. -——--.]|—Jurisdiction of the Vice-Chan- 
cellor, under Solicitors Act, 1843 (c. 73), to order 
the taxation of bills of costs.—Re Howarp (1845), 
8 Beav. 424; 50 BK. R. 166. 

1620. Non - contentious business.}] — Ie 
POLLARD, No. 1346, ante. 

1621. .|—An ordinary judge has no 
power to refer bills to taxation for business not 
done in any ct. The Lord Chancellor & Master 
of the Rolls only have such power. It is vested 
in them not mercly as judges but in their particular 
capacitics.—Re A SoniciTor (1887), 52 J. P. 85; 
4‘. L. R. 146, D.C. 

In bankruptcy.|—Sce BANKRUPTCY, Vol. 
IV., pp. 518-520, Nos. 4715, 4716, 4742; Vol. V., 
p. 1057, No. 8642. 

1622. Chief clerk of Chancery Division.|—--Re 
ARGLES (1880), 15 L. J. N.C. 6. 

See, now, R.S. C., Ord. G1, r. 1B. 

1623. District registrar —- Liverpool or Man- 
chester.|—A_ registrar of the District registry of 
Liverpool or Manchester has no jurisdiction to 
make a common order for taxation of a bill of 
costs on an originating petition of course.—-Re 
Porretrr, [1891] 2 Ch. 483; 60 L. J. Ch. 896; 
es ie T. 752; 39 W. R. 581; 7 T. L. R. 414, 
Annotation :—Consd. Re Stead, [1910] 2 K. B. 713. 

1624. .|—STEAD v. Smitu, No. 2280, 
post. 

See, now, R. 8. C., Ord. 35, r. BA. 























C. In What Business Taxation Ordered. 
(a) In General. 

1625. Must be business transacted in professional 
capacity.}—-ISENTON v. CORREIA, No. 1317, ante. 

1626. -|—(1) The ct. will not refer to taxa- 
tion on attorney’s bill containing taxable items 
where an action is brought upon it by his exor. 

(2) To give the ct. jurisdiction to refer a bill to 
taxation, the action must be brought by an 
attorney on his bill, & the bill must contain 





PART VI. SECT. 5, SUB-SECT. 1.—B. 

e. Court of Chancery.) — On an 
appHeation by a client for taxation of 
costs ina sult In Chancery, & in another 
suit in a county ct. his affidavit 
admitted a retainer in tho iatter suit, 
but denied one in tho former. ‘Tho 
solr. making no claim for costs in the 
former sult :—Held: the Ct. of Ch. 


g. ———-.]—fe 
P. R. 447.—CAN, 


reside in Ireland. 


SKINNER (1890), 13 


h. Zo tac English bitl of costs.j— 
An English solr. transacted business in 
England for a client then residing 
thero, but who subsequent! 
The solr. then served 
his bill of costs on the client in Ircland, 
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taxable items.— WILLIAMS v. GRIFFITH (1842), 10 
M. & W. 125; 2 Dowl. N.S, 281; 11 L. J. Ex. 
341; 152 H.R. 409. 

anaes ete to (2) Refd. Cowdell v. Neale (1856), 1 


-BN.S 

1627. .]—Solicitors Act, 1843 (c. 73), does 
not authorise the taxation of every pecuniary 
demand or bill of a solr., for every species of 
employment in which he may happen to be 
engaged. ; 

A bill may be taxed though no part of the busi- 
ness was transacted in any ct. of law or equity, 
but such business must be connected with the 
profession of an attorney or solr. :—business in 
which the attorney or solr. was employed because 
he was an attorney or solr., or in which he would 
not have been employe if he had not been an 
attorney or solr., or if the relation of attorney 
or solr. & client had not subsisted between him & 
his employer.—-ALLEN v. ALDRIDGE, Jie WARD 
(1844), 5 Beav. 401; 138 L. J. Ch. 155; 2 1. T. 
O.S. 438; 8 Jur. 435; 49 EB. RR. 633. 

Annotations :—Apld. J?e Baker, Lees, {1903} 1 K. LB. 189. 

Refd. Jée Osborne (1858), 25 Beav. 353. 

1628. —-— Several bills—Some containing no 
taxable items.]|—Where an attorney makes out one 
bill against one of his clients, which contains tax- 
able items, & another against that client jointly 
with others, which has no taxable item, the former 
does not draw the latter with it for taxation.--- 
LANGLEY v. FURNIVAL (1828), 6 L. J. O. S. K. B. 
330. 

1629. ——— What are taxable items.] —‘ Attend- 
ing A. & B., the proposed bail of deft., & examining 
them as to their competency to justify.” 
“ Attending pltf. in several actions commenced 
agamst deft., & arranging with him to take 
cognovits therein,’ are taxable items in an 
attorney's bill within 2 Geo. 2, c. 28, s. 28.—--WATT 
v. COLLINS (1825), 2 6. & P. 71; Ry. & M. 284 ; 
171 KK. R. 1022, N. P. 

Annotations :-—Refd. Smith v«. Taylor (1931), 7 Bing. 259; 

Pepper v. Yeatman (1836), 2 Har. & W. 116. 

1630. -—--—-_ .}-—A charge in an attorney's 
bill for serving a subpwna on a witness, 18 not a 
taxable item.—TRISIDDER v. SMITH (1838), 1 Wu. 
Woll. GIT. S15; sub nom. TREsSIDDER v. SMITH, 2 
Jur. 205. 

1631. -— --- Jurisdiction of judge.]-—It is 
for the judge, to whom application is made for an 
order to tax a bill of costs, to decide whether or 
not such bill contains taxable items. Where, 
therefore, such an order was made at the instance 
of the attorney, the client not appearing to the 
summons, the ct. refused to set aside the order, 
although it was alleged that the bill contained no 
taxable ilems.— Re JOHNSON (1855), 26 L. T. O.S. 
108; 1 Jur. N.S. 1140; 4 W. R. 89. 

1632. Effect of failure to raise ob- 
jection.|—e JOHNSON, No. 1631, ante. 

1633. Non-contentious business.}]-—— If a solr. 
retains money received by him in his character of 
solr. for the use of his client, his bill is taxable, 














k. Authority of offieer of Court of 
Sessions.J—There is no authority in 
any officer in the Ct. of Sessiuna to tax 
costs as between attorney & client.— 
Durry v. HOGSE?rT (1857), 4 Niid. L. R. 
150.—NFLD. 


PART VI. vase 5, SUB-SECT. 1.— 
- (a). 


came to 


could not order taxation between the 
client & solr.—HRe CAMERON (circa 
1866), 1 Ch. Ch. 356.—CAN, 

{f. Local master.}—-An order will not 
bo granted fur taxation before a master 
in an outer county even on a consent. 
- -Re SOLICITORS, 3 Ch. Ch. 90.—CAN. 


J,--VOT.. XLit. 


& proceeded at law in Ireland to re- 
cover the amount. On petition by the 
client for a taxation of tho bill under the 
statute :—Held: the ct. had no 
jurisdiction to order the taxation in 
Ireland of an English bill of costs.—Ronr 
v. Donn, He Sonicrrors’ Act (1856), 27 
L. T. O. S, 328.—IR, 


1633 i. Non-contentious business. J—A 
bill of costs of an attornoy for work done 
as ® parliamentary agent, is taxable 
under Common Law Procedure Statute, 
1865 (No. 274), 8. 387.—Hz p. HOPKINS 
(1877), 3 V. L. WR. (.) 115.—AUS., 

1633 ii. ——--.]—The mtgees. of land 


M 
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though it contains no charges for business done in 
a ct. of law of equity. 

Semble;: items in a solr.’s bill for preparing * 
settling a bill in equity will render the solr.’s bill 
taxable, though the bill in equity was never filed.— 
dte BARKER (1834), 6 Sim. 476; 58 E. R. 673. 

1634. -]—-Where a solr. refuses to deliver 
up deeds & papers in his possession, except upon 
payment of his bill of costs, the ct. has jurisdiction 
to order taxation of such bill, & the delivery up 
of the deeds & papers, upon payment of the taxed 
costs, though the costs have been incurred in 
respect of conveyancing & other general business, 
& not in respect of the prosecution or defence of 
any suit or action.—Re Rick (1837), 2 Keen, 181; 
OL. J. Ch. 2913; 1 Jur. 351; 48 E. R. 597. 

1635. -—---— .|—A charge in an attorney’s bill for 
searching for an old judgment & advising as to its 
revival does not constitute an item taxable within 
2 Geo. 2, c. 23, 8. 23.— Re Rick (1837), 4 Scott, 416 ; 
1 Jur. $10; sub nom. Ex p. Ricu, 3 Hodg. 130; sub 
nom. Brooks v. BROOKS, Re Ricw, 6 L. J. C.P. 248. 

1636. .|---No jurisdiction is given to a 
ct. of law to refer an attorney’s bill to taxation, 
by Solicitors Act, 1873 (c. 73), 8. 37, although an 
action be pending on such bill in such ct. of 
law, where no part of the business in transacted 
in any ct. of law or equity.—-BusH v. SAYER, Jée 
Busu & Muniis (1844), 7 Man. & Ci. 1027; 8 
Scott, N. R. 756; 141. J.C. P. 35; 40. T. 0.8. 
1385 A; 185 BE, ht. 417. 

1637. Provided business done in profes- 
sional capacity.|—ALLEN v. ALDRIDGE, Me WaRrb, 
No. 1627, ante. 

1638. —-— Ascertainment of amount under 
agreement creating security for costs.|---The ct. 
will not, upon a summons for taxation, ascertain 
the amount which is charged upon property by an 
agreement creating a security for payment of 
costs under rule 7 of the Solicitors’ Remuneration 
Order, 1882.—Re CARNEGIE (1907), 52 Sol. Jo. 14. 

1639. Bill subject of set-off.|—The cts. have 
no power to refer, for taxation, an attorney’s bill 
of costs, which is made a cause of set-off in an 
action brought against him, the items charged 1n it 
being wholly for business done in the cts. of equity. 
--- SLATER v. BRookSs (1811), 5 Jur. 531. 

1640. Whether for every pecuniary demand of 
solicitor—For every species of employment.|— 
ALLEN v. ALDRIDGE, lie Warp, No. 1627, ante. 

1641. Agreement to pay out of pocket expenses 
only.|---An agreement to charge only costs out of 
pocket does not preclude a taxation. 

A solr. in 1849, agreed to charge sums out of 
pocket only, provided the client was unable to 
recover the proper costs in the business. A taxa- 
{ion was ordered of a bill for business in 1853, in 
the usual terms, & without determining any 
question as to the agreement.— Ie RANsom (1854), 
18 Beav. 220; 52 Ik. R. 87. 

rs :~ -Distd. Ward ». Lawson (1872), 8 Ch. App. 65. 

Refd. te Philp (1860), 2 Giff. 35. 

1642. _ -Re Putup, No. 1278, ante. 

1643. Agreement for payment of fixed sum— For 
future services.|-—/te NEwMAN, No. 1308, ante. 











having brought eyectment & sold under 
the power of sale, their solr. sent the 
surplus purchase money to the mtgor., 
accompanicd by a statoment of the 
amount due, in which one item was 
for “ yolr.’s costs, $143.’" The parti- 
culars being asked for, he rendered two 
separate bills, onc of the ejectment, the 
other of the sale :—Jfeld : the two bills 
might be considered as particulars of 


bills were 


RP. OR. 138; 9 C. 
CAN. 


the one item in the previous statement, 
& the bill of costs inthe suit drew with 
it the other bill, which would not alone 
have been subject to taxation ; & both 
therefore referred.-—Ite 
MAUCDONALD, Er pn. ou 1863), 3 

deo . 


1. Offer to take in full sctllement 


SoLIctTors. 


1644. Where payment made by third party.]— 
Re CHAPMAN (1903), 20 T. L. R. 8, C, A. — 
onsd. 


Annotations :—Apld. Re C. (1909), 53 Sol. Jo. 616. 
Re Foster, Harnate ». Foster, [1920] 3 K. B. 306. 


1645. Costs of interlocutory proceedings—After 
settlement of principal litigation—Settlement omit- 
ting reference to interlocutory proceedings. |—— 
During the progress of an action several orders 
were made, upon interlocutory applications that 
pltf. should pay deft.’s costs, in some cases — Mm 
any event.” 

The action was subsequently settled upon the 
terms, indorsed on the briefs of counsel ‘‘ Record 
withdrawn. No costs on either side,” the question 
of the costs of the interlocutory proceedings not 
being present to their minds :—Held : after the 
settlement of the action defts. were entitled to 
taxation & payment of their costs of the interlo- 
cutory proceedings which pltf. had been ordered 
to pay.—WaALTER v. Bewicki, Moreina & Co. 


(1904), 90 L. T. 409, C. A. 
Annotation :—Consd. Mansfield v. Robinson, [1928] 2K. B. 


343. 

1646. Bill must be the delivered bill.]—(1) C., 
a solr., sent in to exors. a bill of costs for £83, 
writing at the foot, “ say £78,” & the £78 was paid. 
The residuary legatee obtained an order to tax the 
bill, which was taxed at £66, being more than five- 
sixths of £78, but less than five-sixths of £83. 
The residuary legatee objected to certain items as 
excessive, & the taxing master considered that 
they were excessive, but held, that, as the exors. 
had authorised them & admitted their liability 
to pay them, the residuary legatee could not have 
them reduced. The judge held that the taxing 
master was right in allowing these items ; that the 
bill must be treated as a bill for £78, from which 
less than one-sixth had been taxed off, & that the 
solr. was entitled to the costs of the reference :—- 
Held : the bill delivered, within Solicitors Act, 1843 
(c. 73), 6. 37, was a bill for £83, & as more than 
one-sixth had been taxed off, the solr. must, accord- 
ing to that sect., pay the costs of the reference ; 
the case not coming within the proviso giving 
the ct. a discretion where special circumstances 
are certified. 

(2) P., asolr. delivered a bill for £362, but stated 
that he would only claim £320, & the £320 only 
was centered in the cash account which he delivered 
to his clients. The clients obtained an order for 
taxation. The taxing master taxed the bill at 
£820, being more than five-sixths of £320, but less 
than five-sixths of £362, & certified that he had 
allowed the solr. the costs of the reference, as he 
considered that since he had never claimed more 
than £320, the difference of £42 between this 
sum & the amount of the whole bill, ought to be 
reduced from the suns taxed off, thus reducing 
them to £40, which was less than a sixth of the sum 
he had claimed :—Held: special circumstances 
were certified, so as to give the ct. a discretion as 
to the costs of the reference, but the special cir- 
cumstanceg were not such as to induce the ct. to 
depart from the general rule that the costs of the 
reference should follow the event of the taxation, 
& in this case also, more than one-sixth having 
been taxed off the £362, the solr. must pay the 
costs of the reference. 


lesser sum refused.]—Where a solr. has 
offered to take in full settlement less 
than the amount of a bill of costs ag 
rendered, & has made the offer in a 
inanner unequivocal & binding npon 
him, then & not otherwise he is to be 
allowed the benefit of the offer upon 
taxation if the client reject it & proceed 
to tax the blll.—Re ALLISON (1886), 
12 P. R. 6.—CAN. 


oO. bel W11.-- 
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(3) Semble ; the one-sixth rule in Solicitors Act, 
1843 (c. 73), 5. 37, is not abrogated by Jud. Act, 
1873 (c. 66), & R. 8S. C., Ord. 65.— He CartuEw, 
Re PAULL (1884), 27 Ch. D. 485; 54 L. J. Ch. 134; 
61 L. T. 485; 32 W. KR. 940; 28 Sol. Jo. 709, ©, A, 
Annotation :-—As to (1) Apld. Re Mackenzic, Ex p. Short 

(1893), 69 L. T. 751. 


(b) Civil Business. 

1647. Agency business.|—A bill of fees & dis- 
bursements for agency business ordered to be taxed. 
—-PaGET v. NICHOLSON (1755), 1 Dick. 285; 21 
. R. 278. 

Annotation :—Refd. Lees v. Nuttall (1834), 2 My. & K. 284. 
1648. ——— As between solicitors.|—CoRNER v. 

HAKE (1789), 2 Cox, Eq. Cas. 173; 30 E.R. 79. 

Annotation :—Refd. Jones v. Roberts (1838), 8 Sim. 397. 
1649. —— |—The bill of costs of an 

attorney, agent to the attorney employed by the 

party in respect of whose business the agency 
charges have been incurred, will not be ordered 
to be referred to a master to be taxed on the 
application of the client.—WILDRORE v. BRYAN 

(1820), 8 Price, 677; 146 B. R. 1333. 

Annotation :—Refd. Cardale v. Bull (1843), 4 Q. B. 611. 
1650. Whether order obtained as of 

course.|—-An order for the taxation of an agent’s 

bill cannot. be obtained as of course by a solr., 
nor can the rule for bringing the amount of the 
agent’s bill into ct., upon such application, be 
dispensed with except under special circumstances. 

—-LEES v. NUTTALL (1834), 2 My. & K. 284; 4 

IL. J. Ch. 124; 39 1. RR. 952. 

Annotation :-—~Apld. Jones v. Roberts (1833), 8 Suu. 397, 
1651. -—.!-—A country solr. is 

entitled, under Solicitors Act, [8t5 (ec. 73), 8. 37, 

as ‘the party chargeable,” to an order of course 

for taxation of his London agent’s bill of costs 
without bringing any sum of money into ct.— 

Re Wiupe, [1910] 1 Ch. 100; 79 L. J. Ch. 119; 101 

L. T. 734. 

1652. —-—-- -— General jurisdiction of court.|— 
A. solr. can obtain the taxation of his agent’s bill 
of costs, under the yencral jurisdiction of the ct.— 
JONES v. ROBERTS (1838), 8 Sim. 307; 7 L. J. Ch. 
156; 2 Jur. $0; 59 E.R. 158. 

Annotations :-—Relid. Re Smith (1841), 4 Beav. 309; Cardale 
vw. Dull (1813), 4 Q. B. GIL; Snuth vw. Dimes (1849), 4 
Exch. 32; Reid v. Burrows, [1892] 2 Ch. 413. 

1653. —-— —-—.]~ This ct. has authority 
to refer for taxation the bill of costs of a solr. who 
acts as agent for another.—TOGHILL v. GRANT, Re 
Boorp (1840), 2 Beav. 261; 9 L. J. Ch. 208; 48 
. R. 1181; on appeal, 2 Beav. 263,n., L. C.; 
subsequent proceedings (1813), 6 Beav. 348. 

1654. —. - -}—Under 2 Geo. 2, ¢. 23, 
& 12 Geo. 2, c. 13, tho cts. had no power, by direct 
statutory provision, or in the exercise of any 
common law authority, to order taxation of an 
agency bill delivered by one attorney to another.— 

JARDALE v. BULL (1843), 4Q. B. 611; 11. T. 0.8. 

144; 7 Jur. 847; 114 HK. R. 1028. 

Annotation :—Consd. Smith v. Dimes (1819), 4 Kxch. 32. 
1655. —-— - —- —--- Part of agent’s bill.} — 

(1) The ct. has no jurisdiction under Solicitors 

Act, 184% (c. 73), to refer part of an agent's bill 

to taxation. 
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(2) The ct. has, however, under its general 
jurisdiction, power to direct the taxation of a 
bill relating to ct. business, whether the bill 
be an agent’s bill or a bill delivered by a solr. 
to his client, & also to refer part of a bill to taxa- 
tion.—Ite JOHNSON & WEATHERALL (1888), 37 
Ch. D. 433; 57 L. J. Ch. 806; 58 L. T. 692; 36 
W. R. 374; 4 7T. L. R. 268, 0. A.; varying S. C. 
sub nom. STORER & Co. v. JOHNSON (1890), 15 
App. Cas. 203, II. L. 

Annotations :-—48 to (2) Consd, Re Park, Cole v. Park (1889), 
41 Ch. D. 326; Re Osborn & Osborn, [1913] 3 K. B. 862. 
Refd. Reid v. Burrows, (1892] 2 Ch. 413; He Foster, 
Barnato v. Foster, (1920) 3 K. B. 306. Generally, Refd. 
Re Ward (1896), 65 L. J. Ch. 595, 

1656. Solicitors Act, 1843 (c. 73).]- 
Under the above Act, s. 37, an attorney’s bill for 
agency business is taxable.— SMITH v. Dims (1849), 
7 Dow. & L. 783; 4 Exch. 32; 19 L. J. Ex. 60; 
13 Jur. 518; 154 BE. R. 1113. 


Annotations :-—Consd. Bush v. Martin (1863), 2 H. & C. 
311; He Johnson & Weatherall (1888), 37 Ch. D. 433. 
Apld. Ite Wilde, [1910] 1 Ch. 100. Refd. Keid v. Burrows, 
(1892] 2 Ch. 413. 


1657. .|—An agency bill is tax- 
able, & the ct. has the power to refer such a bill 
to the master for taxation, under above Act.— 
SmitrH v. WILLIAMS (1849), 13 L. T. O.S. 344. 

1658. Part of agent’s bill.|— 
Re JOHNSON & WEATHERALL, No. 1655, ante. 




















1659. ~—— London agent.] — /te 
WILDE, No, 1651, ante. 
1660. -— --- Necessity for bringing amount 








into court.|—A solr. cannot obtain the taxation 

of his agent’s bill without bringing the amount 

into ct.--OSTLE v. CHRISTIAN (1823), Turn. & R. 

324; 37K. R. 1124, 1. C. 

Annotalions .~-Apld. Leos v. Nuttall (1834), 2 My. & K. 284. 
Consd. Jones v. Roberts (183%), 8 Sim. 397. Refd. Re 
EE aan 4 Beauv. 309, Reid rv. Burrows, [1892] 





1661. -- —— —~— .).-LEES v. Nurray, No. 
1650, ante. 

1662. — ---.|—He Smirn, No. 1537, 
ante. 

1663. aie .|---STORER & Co. v. JOHN- 
son, No. 1609, ante. 

1664. — -- -—— ~—— ..]---Re Wiupr, No. 1651, 
ante. 

1665. --— — —-— Taxation upon footing of special 


agreement—-Departure from ordinary rules.|—Jte 
Smitu, No. 1537, ante. 

1666. -—- - —— ---- ~.] —Asolr. agreed to under- 
take the defence of another solr. upon agency 
charges. On special petition, a taxation of his 
bill was ordered, ‘ having regard to the agree- 
ae GEDYE (1857), 23 Beav. 347; 53 
1. R. 136. 


Annotations :~-Refd. Re Philp (1860), 2 Giff. 35; Ward v. 
Lawson (1872), 8 Ch. App. 65. 


1667. — — -—--— ———-.]. -WaRD v. LAwson, No. 
1347, ante. 
1668. -— Account of transaction uncon- 


nected with bill- -Whether obtainable.|—-7te Smiru, 
No. 1537, ante. 

1669. --- -- — Attendance before arbitration. | 
—Where the attorney of one of the parties in a 
rause referred to arbn. employs another attorney 

to attend before the arbitrator in his stead, for the 


PART VI. aE ae 1.— 


1847 {. Agency business.] — Charges 
by a solr. who acted as agent for the 
principal solr., are subject to taxation, 
ough the principal receives a com- 
mission.—Zte IDINGTON & MICKLE 
(1881), 8 P. R. 566.—CAN. 

1647 ii, ———.}—An attornecy’s bill of 
costs, the vast majority of the items 


in which had no reference at all to 
htigation, but referred to work of 
xeneral agency performed by_ the 
attarneys for their client :—— Held: 
not. to be such a bill as the ct. would 
refer to the taxing officer for taxation. 
~ WALKER v?. SYFRET, GODLONTON & 
Low (1906), 23 S. C. 529.-—-S. AF. 


m. Business in which solicitor did 
not act as such.j~- The ct. has no 


jurisdiction in directing the taxation 
of a solr.’s bill of costs, to order any 
account of dealings between the 
parties, in which the solr. did not act 
as such, even though the latter has 
given credit for such items in the bill 
of costs.—SNnNgBYp ». CONROY (1845), 8 
I. Kq. R. 469.—IR, 


n. Business done at & before 
parliamentary election.) ~~ Where, at 
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Sect. 5.—Taxation of costs: Sub-sect. 1, C. (b) & 
(c), & D. (a) 4.] 

purpose of conducting his client’s case, the bill of 
costs of the attorney so employed in respect of 
this business is not a bill for business done, within 
Solicitors Act, 1843 (c. 73), s. 37, which can be 
referred to taxation.—Re Smmons (1844), 2 Dow. 
& L. 600; 14 1L. J. Q. B. 41; sub nom. Re Siu- 
MONDS, 9 Jur. 227. 

Annotations :—Retd. Smith v. Dimes (1849), 4 Exch. 32; 

Smith v. Williams (1849), 13 L. T. O. 8. 344, 

1670. Country agent employed by 
town solicitor.]|— Where, in the course of a prosecu- 
tion by the Post Office for forgery, which was tried 
in the country, the attorney to the Post Office 
employed a country attorney to do such part of 
the business as could not be performed in London: 
—Held: the business was done in the character 
of agent, & the bill was not taxable, notwith- 
standing that it charged the principal attorney 
not with a proportion, but with the whole amount 
of the profits arising from the business which was 
50 done.—Re Simons, SIMONS v. PEACOCK (18415), 
3 Dow. & 1.156; 141. J. Q. B. 296; 51.7. 0.8. 
390; 9 Jur. 711. 

Annotations :-—Refd. Smith v. Dimes (1849), 4 Exch. 32; 

Simith vw. Williams (1849), 13 L. T. O. S. 344. 

1671. - J—Re Davis (1846), 7 


1672. London agent employed by 
country solicitor.} —-(1) A solr. introduced an 
intended pltf. in a cause to his town agent, & the 
intended pltf. gave a retainer to the town agent, 
after receiving an indemnity from the solr. with the 
knowledge of the town agent, who himself gave 
an undertaking to the solr. to charge in the con- 
duct of the suit as between principal & agent only. 
During part of the time the suit was being carried 
on the solr. was uncertificated :—Held: the 
common order to tax the town ayent’s bill of costs, 
made on the petition of the solr., was not irregular. 

(2) Petitioner having on his petition given a 
false address & having neither explained it nor 
given a true address was ordered to give security 
for costs though he was not contemplating going 
out of the jurisdiction.—e SmirH, La p. FOLEY 
(1849), 11 Beav. 456; 50 EK. R. 8943; sub nom. 
Re Smiru, 138 L. T. O. 8. 2513 subsequent proceed- 
ings, sub nom. FoLry v. SmMitnH, 17 L. T. O. 8S. 2738. 
ae :—As to (2) Refd, Atkins rv. Cook (1857), 5 W. f. 


1673. Right to one bill of costs— 
Principal party to cause.|—'The solr. of deft. in the 
cause, & who is himself deft. in the same cause, 
& appears by a second solr., cannot be alowed more 
than one bill of costs, if it appears that the second 
solr. has, either before or after his retainer, agreed 
to allow his client, the first solr., a portion of the 
profits of his costs in the cause. 

A., B. & C. were defts. in the cause, against whom 
the bill was dismissed, with costs. B. & C. acted 
as the solrs. of A., & appointed D. to act as their 
own solr. in the same cause. After the retainer, an 
agreement was entered into between B. & D., 
whereby D. agreed to allow B. & C. a portion of the 
profits of his bill of costs :—Ueld: the agreement 
constituted D., in substance, an agent for B. & C., 
& the separate bills of costs of B., & of C. & D., 
were properly taxed as a joint bill, & all such costs 
as would not have been allowed in a case of agency 


























& before a parliamentary election, an 
uttorney was employed to assist in 

rocuring the return of a candidate :-— 
Feld» the ct. had jurisdiction to order 
his bill of costs for such services to be 
taxed,—J?e CoLiis (1854), 23 L. 'T. 
O.S, 10,--TR. 


0. Special agreement 
citor d& clrent costs.}—Where a special 
agreeinent was made for the taxation 
of a solr.’s bill of costs as between solr. 
& client & payment thereof by the 
opposite party, there was no jurisdic- 
tion under the Law Practitioners Act, 
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were properly disallowed.—DEERE v. ROBINSON 
rial 7 Ware, 283; 19 L. J. Oh. 405; 68 E.R. 

1674. —— Agreement to act on terms of 
principal & agent.|—Re Smitu, Ex p. Fouey, No. 
1672, ante. 

1675. ——— English solicitor in France.}— 
A firm of London solrs. employed an English solr. 
procuaing in Paris to make certain inquiries In 

rance in connection with an English action. Upon 
an application to tax the bill of costs :—Held: 
the relationship between the parties was the same 
as that of a country solr. & a London agent, & 
the bill was liable to taxation.—He MAUGHAM 
(1885), 2 T. L. R. 115, C. A. 
London agents. |-—Sce Nos. 1651, 1672, ante. 

Arbitration—Costs of award. |—-See ARBITRATION, 
Vol. II., pp. 605-610, Nos. 2369-2415. 
Arbitrator’s & umpire’s fees.] — See 
ARBITRATION, Vol. II., pp. 425, 426, Nos. 759-772. 

—-—,]—_ See R. S. C., Ord. 65, vr. 15. 

—-- - Compulsory purchase of land.|—-See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 201- 
203, Nos. 803-814. 

Bankruptcy business.|—-Sce BaNkRurtTcy, Vol. 
IV., pp. 217, 218, 518-523, Nos. 2025-2033, 4715— 
4780. 

1676. Company business —- Winding up.}]—Je 
BRABANT (1879), 23 Sol. Jo. 779. 


annotations :-—Consd, Re Foss, Bilbrough, Plaskitt & Foss, 
ee hae 161. Refd, Jt Palace Restaurants, [1914] 
Ch. 492, 














1677. ---— —— .jJ—We Liverpool IouUsEHOLD 


StorEs Assocn., (1880] W. N. 48. 

Annotations :-- Consd, Re Foas, Bilbrough, Plaskitt & Foss, 
oe Ch. 161. Refd. Ze Palace Restaurants, (1914) 1 
Ch. 492. 


od 





-— .}—See, also, COMPANIES, Vol. X., 
p. 953, Nos. 6530-6533. 

1678. County court business——Replevin bond.]~— 
WARDLE v. NICHOLSON, No. 1433, ante. 

--—- Remittal from High Court to county court.] 
— See County Courts, Vol. XIIT., p. 490, No. 407. 

~--— County court costs generally.) —See COUNTY 
Courts, Vol. XIII, pp. 523, 524, Nos. 735-742. 

Compulsory purchase of land].— See COMPUL- 
soRY PuURCNASE OF LAND, Vol. XI., pp. 235, 236, 
Nos. 1259-1265. 

1679. Crown business—Prosecuting extent.|— 
The bill of the solrs. prosecuting the extent for the 
Crown may be taxed.—R. v. COLLINGRIDGE (1816), 
3 Price, 280; 146 BW. R. 26). 

1680. Election business—Professional services.| 
—Candidates at a general election for Members 
of Parliament employed a firm of solrs. as their 
election agents:—Held: the employnicnt. was 
professional, & their bill of costs was subject to 
taxation, within Solicitors Act, 1843 (c. 73).—Ae 
OsBORNE (1858), 25 Beav. 353 ; 27 L. J. Ch. 532 ; 
31.7. 0.8.79; 7 Jur. N.S. 296; 6 W. RR. 401 ; 
53 E. R. 671. 

Annotation :—Distd. Ive Oliver (1867), 36 L. J. Ch. 261. 

1681. Non-professional services -— Can- 
vasser.|—-Where, for a parliamentary election, a 
solr. was employed as canvassing agent, other 

ersons being employed as legal agents :—Held: 
his bills were not liable to taxation.—Re OLIVER 
(1867), 36 L. J. Ch. 261; 31 J. P. 375; 15 W. R. 
331. 

1682. Returning officer.|—A solr. who was 
appointed returning officer for the election of a 











to pay soli- 1861, to refer tho bill for taxation.— 
ker Laas (1877), 3 N. Z Jur. N.S. 
4 2. 


p. Compromise.J—Where an arrange- 
ment is come to between the parties 
to an action whereby the action is 
withdrawn, deft. agrocing to pay the 
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school board under Elementary Hducation Act, 
1870 (c. 75), sent in a bill of his charges in the 
usual form of a solr.’s bill of costs, including both 
the election charges proper & attendance at the 
board after the election was over. On a motion 
to discharge the common order for taxation :— 
Held: as he had by the form of his bill of costs 
constituted himself solr. to the board, the bill in 
question was liable to taxation.—-Re JONES (1872), 
L. R. 13 Eq. 336; 41 L. J. Ch. 367; 20 W. R. 
395. 

1683. House of Lords business.|—-The ct. cannot 
order a solr.’s bill of costs, for business done wholly 
in the House of Lords, in the prosecution of an 
appeal, to be referred for taxation, because their 
officer has no means whereby he may be enabled 
to tax such a bill.—WILLIAMS v. ODELL (1817), 
4 Price, 279; 146 1. R. 464. 

1684. j—Re RAPHAEL, Ex p. SALOMON, 
No. 1689, post. 

Manorial business.]——-See COPYHOLDS, Vol. XITI., 
p. 45, Nos. 531, 532. 

1685. Parliamentary business.} — Under the 
common order totax a solr.’s bill, the taxing masters 
would tax a bill for Parliamentary business upon 
the scale of Parliamentary allowances.—Re Sup- 
Low (1849), 11 Beav. 400; 18 L. J. Ch. 182; 18 
1. T. O. S. 63; 50 E.R, 871. 

Annotation :—Consd. Re Baker, Lees, [1903] 1 K. B. 189. 

1686. ——— Work as Parliamentary agent—Not 
as solicitor.|—Where a bill of costs delivered by a 
Parliamentary agent, who is lhkewise a solr., 
relates exclusively to business done by him in 
the capacity of a Parliamentary agent, & not in 
that of a solr., the bill cannot be referred for taxa- 
tion under Solhcitors Act, 1843 (ce. 73).—Re 
BakKkErR, Lees & Co., [1908] 1 K. B. 189; 72 1. J. 
K. B. 186; 87 L. T. 862; 51 W. R. 246; 19 
NT. L. R118 5 47 Sol. Jo. 148, C. A. 

——-~- Private bills.} —- See PARLIAMENT, Vol. 
XXXVL., pp. 278, 286, Nos. 259-261, 331-334. 

1687. Poor law business—-Employment by guar- 
dians of poor.| —- SOUTHAMPTON GUARDIANS », 
BELL & TAYLER, No. 1738, post. 

1688. Proceedings before Lord Chancellor—-In 
visitatorial capacity.]-—Proceedings before the Lord 
Chancellor, as exercising the visitatorial power 
upon a royal foundation, not within the statute 
for taxing bills of costs.—Hxr p. DANN (1804), 9 
Ves. 547; 32 H.R. 715. 

1689. Proceedings under Poor Persons Rules.!}-~- 
Where a person appeals to the House of Lords 
in formé pauperis & is successful, the contract 
between pauper applt. & his solr. must be taken 
to be the ordinary one, so that from the moment 
of the retainer, so long as the retainer holds good, 
the pauper client is bound to pay the costs in the 
same way as any other impecunious litigant who 
employed a solr. would be bound.—Re RAPHAEL, 
Ex p. SALOMON, [1899] 1 Ch. 8533; 68 1. J. Ch. 
309; 80 1. T. 2263; 47 W. R. 330; 48 Sol. Jo. 
299; on appeal, 68 I. J. Ch. 765; 81 1. T. 479, 
C. A 





"4690. ——.]—-LaNpr v. Cari Rosa OPERA Co., 
Lrp., [1919] W. N. 273. 
See R. S. C., Ord. 16, r. 318. 
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(c) Criminal Business. 

See Costs in Criminal Cases Act, 1908 (c. 15). 

1691. Whether court will order taxation—Work 
at sessions.|—The ct. will refer an attorney’s bill 
to be taxed, though all the business be done at 
Guerier sessions.—H2 p. WILLIAMS (1791), 4 Term 

ep. 496; 100 KE. R. 1139; previous proceedings, 
4 Term Rep. 124. 


Annotations :—Apld. Smith v. Wattleworth (1825), 6 Dow. 
y. K. B. 510. Distd. Becke ». Wells (1832), 3 Tyr. 
193. Consd. Sylvester ». Webster (1832), 9 Bing. 388. 


1692. -—-~-- .|-—CLARKE v. DONOVAN, No. 
1299, ante. 

1693. ——-.]—Order directing taxation of a 
solr.’s bill for business done in the ct. of great 
sessions discharged, the ct. not assuming juris- 
diction for that purpose alone.—Ez p. PARTRIDGE 
(1818), 3 Swan. 398; 36 E. R. 9093 previous 
proceedings (1817), 2 Mer. 500. 











Annotation :-- Distd. #?e Murray (1826), 1 Wuas. 519. 

1694. ---—-, | _SYLVESTER v. WEBSTER, No. 
1300, anle. 

1695. —--- Central Criminal Court.]——An at- 


torney’s bill of charges for business done in the 
Central Criminal Ct., is taxable by order of a judge 
of one of the superior cts.—CuURLING v. SEDGER 
(1838), 4 Bing. N. C. 743; 6 Dowl. 759; 6 Scott, 
678; SL.JI.C. P. 71; 2 Jur. 545; 132 BE. R. 975. 

Annotation :—-Refd. Doe d. Sabine v. Sabine (1840), 4 Jur. 


1696. ——~ Under Solicitors Act, 1843 (c. 73).]— 
Deft., a London attorney, employed pltf. also a 
London attorney, to go to Cambridge & defend a 
person indicted for bribery at an clection there. 
In 1841 & 1842, pltf. delivered to deft. bills of 
costs unsigned, & in Feb. 1847, he delivered signed 
bills :-——Held: the bills were taxable under above 
Act.—Buuing v. Coppock (1847), 1 Exch. 14; 
154 E. R. 6; sub nom. Re BiLUING, BILLING v, 
Corpock, 5 Dow. & L. 126; 161. J. Ex. 265. 


winnotations :—Consd. Smith +. Dimes (1849), 4 Exch. 32, 
Refd. Reid v. Burrows, [1892] 2 Ch. 413. 


1697. Work done before magistrate.) -— 
COWDELL v. NEALE, No. 1871, post. 





D. On Whose Application Ordered. 
(a) Client. 
i, In General, 

See Solicitors Act, 1843 (c. 73), s. 37. 

1698. Bankrupt client—Assignees neglecting to 
apply.|—-If assignees neglect to have a solr.’s bill 
of costs taxed by the comrs., the bkpt. may after 
having settled with creditors apply to the general 
jurisdiction of the ct., & obtain an order to tax the 
bill.—-Re Broom, kx p. BAYLEY (1830), Mont. 208. 
stnnolation :~-Refd. Fe Que, Exp». Que (1832), 1 L. J. Bey. 


1699. —--- After commission superseded.]-— 
Bkpt. may, after his commission has been super- 
seded, get the solr.’s bill taxed by an officer of the 
ct. under the general jurisdiction in bkpcy.—dte 
QUE, Hx p. QUE (1832), 1 L. J. Bey. 45. 

1700. Application after long delay.|—A 
fiat. was sued out on June 7, by an attorney against 
his debtor, for the amount of his bill of costs, & 
the bkpt. was shortly afterwards discharged under 





costs, the ct. has no jurisdiction under 
Law Practitioners Act to construe the 
agreoment or to order the taxation of 
the costs.—-ANDERSON vv. STRODE 
(1886), 4 N. Z. L. R. 227 (S.C.).—N.Z, 


PART VI, SECT. oe uecne 1.— 
« (6). 


. Whether court will order taxation.) 
—It is the duty of the ct. if called 
on, tO ascertain whether a _ solr.’s 
charges, though for sorvices asa solr, in 


criminal proceedings, are consistent 
with his duty as an officer of the ct., &, 
notwithstanding the fact that there is 
no tariff of fees for services in criminal 
matters & the rules of ct. respecting 
taxation are in relation to civil matters, 
resort may be had to them, if objection 
is not made, for the purpose of starting 
proceedings to dispute the amount 
chargeable for such services.—kKe T., 
(1921) 1 W. W. R. 1095; 16 Alta. L. R. 
449; 57 D. U. R. 704.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (a) i. 


r. General rule.}—An agent who had 
been employed to recover an heri- 
table debt hav received the amount, 
retained from it a sum to pay his 
business accounts, which were untaxed. 
In an action of accounting, which was 
subsequently brought by the client :— 
Held: he was entitled to insist that the 
agent’s accounts should taxed.— 
HENDERSON v, JACKSON (1852), 14 
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Sect. 5.—Taration of costs: Sub-sect. 1, D. (a) 4. 
& ii.) 





the Insolvent Act, having inserted the amount of 
the attorney's bill in his schedule. The bkpt. 
passed his last examination; & on Dec. 4, 
petitioned for an order to tax the attorney’s bill, 
with a view of superseding the fiat, on the ground 
of the insufficiency of the petitioning creditor’s 
debt :— Held: the bkpt. could not, after lying by 
so long, & after his previous admission of the debt, 
apply for such an order._-Re GINGELL, Ex p. 
GINGELL (1833), 2 Deac. & Ch. 5463 2 L. J. Bey. 22. 

1701. Costs incurred prior to insolvency.]— 
Order for taxation, obtained by an insolvent 
debtor, of a bill of costs incurred prior to his 
insolvency, discharged with costs.-—Re JIALSALL 
oe 11 Beay. 163; 11 L. T. 0.8. 430; 50 E.R. 


1702. After discharge.|--Bkpt. who has 
obtained his discharge & who has become entitled 
to the surplus of his estate, all the creditor's 
having been paid in full, is not entitled under 
Solicitors Act, 1843 (c. 73), s. 39, to obtain the 
taxation of a bill of costs paid by the trustee in the 
bkpcy.—Re LEADBITTER (1878), 10 Ch. D. 388 ; 
ree 7 J. Ch. 242; 39 L. T. 286; 27 W. R. 267, 
Annotations :-—Refd. Bird v. Philpott, [1900] 1 Ch. 822; Pc 

Jones & Kverett, [1904] 2 Ch. 463. 


1703. Right of assignee to apply.|—In a 
suit for an account by the assignees of a bkpt. 
against the exor. of the solr. to the commission 
bills of costs, for which the exor. takes credit 
as against the sum due from his testator to the 
bkpt.’s estate will, on motion, be referred for 
taxation.—STEPHENS v. Davies (1827), 6 lL. J. 
O. S. Ch. 66. 

1704. .|\—An assignee of a bkpt., 
although not a creditor, may apply for an order of 
reference to the master for taxation of the solr.’s 
bills, notwithstanding such bills have been settled 
& ascertained by the comrs. under 6 Geo. 4, c. 16, 
5. 14.—Re Brass, Ex p. Bartow (1830), 9 L. J. 
O.S. Ch. 84. 

1705. ——- -- ~.]—Where the chent of a solr. 
becomes bkpt., & the solr. does not prove for the 
amount of his bill of costs in the bkpcy., the 
assignee cannot obtain an order to tax without 
giving an undertaking to pay the whole amount 
a the bill.—He ELMsLig & Co. (1869), L. R. 9 Eq. 
72. 

Taxation in Bankruptcy proceedings generally, 
see Bankruptcy, Vol. 1V., pp. 518-523. 

1706. Representative of deceased client.}]— A 
representative of a person who had obtained an 
order to tax a bill, can revive it only on an under- 
taking to pay.—MuRPHLY v. BALDERSTON (1741), 
2 Atk. 114; 26 KE. R. 472; sub nom. Murry v. 
BALDERSTON, Barn. Ch. 265. 

1707. -|}-—-The exor. of a deft. who had 
expressed his satisfaction with his attorney’s bill, 
& had made a payment on account, may yet have 
it referred to be taxed, even after a lapse of four 
years.__WOOLLASTON v. WESTON (1835), 1 Iiar. 
& W. 366. 

1708. .—T. employed D. as his solr. to 
obtain the supersedeas of a fiat issued against A. 
In Apr. 1842, ID. delivered to T. his bill of costs, 
when the latter paid £60 on account. In May h., 





























Dunl. (Ct. of Sess.) 1040; 24 Se. Jur. a 
630; 1 Stuart, 1068.—SCOT. 

t. -1—The right of a client 
to have an ent’s accounts taxed, 
could only be foreclosed by the most 
express waiver,— M‘LAREN v. MANSON 
(1857), 20 Dunl. (Ct. of Sess.) 218; 30 
Se, Jur, 113,—SCOT, 





‘ J—A client is not pre- 
cluded from demanding taxation of 
his agent’s business account by havin 
accepted payment of a balance brough 
out on the agent’s cash-account in 
which he had taken credit for tho 
amount of his business account the 
strict doctrine of settled account not 
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on behalf of himself & H., wroteto D. thus, ‘‘ Your 
account shall be settled by us as soon as the busi- 
ness, meaning the supersedeas, is settled.” Shortly 
afterwards H. wrote to D. to the effect that he & 
R. would settle his account if anything happened 
to T. Shortly after the date of that letter, T. 
died :--Held: the letters were an acknowledgment, 
to pay without taxation only the account due at 
their dates, & T.’s extrix. had a right to have taxed 
all subsequent bills of costs against T. & his estate. 
—Re ARDERNE, Ex p. TREDGOLD (1843), 7 Jur. 220. 


1709. —--— Solicitors acting for deceased & his 
representative.|—-Re DaLBy, No. 1734, post. 
1710. —-~- Claim by solicitors in administration 


of estate of deceased.|—(1) Solrs. claimed in the 
administration of the estate of a deceased client 
in respect of the balance of certain bills which had 
been delivered to the client more than twelve 
months before his death, & on account of which 
the client had made payments. The exor. thought 
that some of the items in the bills required investi- 
gation, but no case of special circumstances was 
raised. The chief clerk referred all the bills to the 
taxing master for taxation or moderation, without 
giving any special directions :—Held: although 
the reference had gone too far, & ought not to 
have been in such a form that the taxing master 
might infer that he was to tax the bills as if they 
had come before him in the ordinary course 
there must be a direction in the form of the order in 
Allen v. Jarvis, No. 2560, post, that the taxing 
master should inquire & state whether any & of 
which of certain disputed items in the bills were 
fair & proper to be allowed, & to what amount 
respectively. 

(2) Retaining a bill of costs for over twelve 
months without objection is only primd facie 
evidence of the charges being reasonable.—Ke 
Park, CoLE v. Park (1889), 41 Ch. D. 326; 58 
L. J. Ch. 547; 61 LT. 1735; 37 W. It. 742, C. A. 
Annotations :—As to (1) Consd. Ite Osborn & Osborn, [1913] 

3K. Lb. 862.) Apld. Jones ve. Whitehouse, [1918) 2 K. B. 

61. Refd. 2c Miller, Chapman v. Miller (1889), 58 L. J. 

Ch. 728: Tumsden v. Shipcote (1906), 75 L. J. KK. B. 

665; Re Palace Restaurants, (1914) 1 Ch. 492. Generally, 

Ref. Re Foss, Bilbrough, Plaskitt & Foss, [1912] 2 Ch. 

Le 

1711. Where bill unsigned.|-—-The provisions 
of Solicitors Act, 1843 (c. 73), 8. 37, for the 
authentication by signature of a solr.’s bill of costs, 
are intended for the protection of the client only, 
& therefore where a bill has been delivered without 
such authentication, that circumstance is no 
objection to an application by the client for its 
taxation. 

The form of order adopted by the M. Q. for 
referring bills for taxation after a month from the 
time of delivery has elapsed is correct.—Jte 
PENDER (1846), 2 Ph. 69; 16 L. J. Ch. 25; 8 
L. T. O.S. 118; 10 Jur. 891; 41 EB. R. 868, L. C. 
Annotations :-—Consd. Young v. Walker (1847), 16 M. & W. 

446; He Godye (1851), 14 Beav. 56. Refd. Re Billing, 

Billing v. Coppock (1847), 5 Dow. & 1. 126; Ie Tilleard 

1863), 32 Beav. 476; Lx p. Jarinan (1877), 4 Ch. D. 835; 

e Jonesy (1886), 2 T. L. RR. 177, 

1712. -.|~—An attorney’s bill may be referred 
for taxation under Solicitors Act, 1843 (c. 73), 8. 87, 
though not signed by him or inclosed in a letter 
signed by him & referring to it.—-Y OUNG v. WALKER 
(1847), 16 M. & W. 446; 8 L. TT. O. 8S. 304. 

1713. ——.]—BILuine v. Coprock, No. 1696, ante. 


being applcable in a question between 
agent & client.—CockKBURN v. CLARK 
(1885), 12 KR. (Ct. of Sess.) 707; 22 
Se. L. R. 475.--SCOT. 

b. Failure of client to tax within 
month admits reasonableness of bill.}— 
Where a signed attorney’s bill had been 
delivered, & a month elapsed without 
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1714. ———.]—Re A Firm oF Soricirors, Ea p. 
D’ ARAGON (1887), 3 T. L. R. 815, C. A. 

1715. Married woman.}] — Where a married 
woman employs a solr. & makes her separate estate 
liable, she is, though not personally liable, a 
‘‘ party chargeable ’’ within Solicitors Act, 1843 
(c. 73), 8. 37.—WAUGH v. WADDELL (1853), 16 
Beav. 621; 22 L. J. Ch. 612; 21 L. T. O.S. 16; 
1 W. R. 206; 51 EH. R. 8803; previous proceedings, 
sub nom. Re WAUGH (1852), 15 Beav. 508. 
Annotation :-—Consd. Thomas v. Cross (1864), 5 Now Rep. 148. 

1716. Taxation of solicitor & client items —-After 
taxation of party & party items.|-- Re Osporn & 
OsBorNn, No. 1531, ante. 

1717. Trustee—Against co-trustee also solicitor 
—Charging for professional services.|—A trustee 
may obtain taxation of the bill of costs rendered by 
a co-trustee who is a solr. with power to charge for 
rate Dara services, & the bill docs nut cease to 

e a bill because it is described as a note of charges. 
The trustee asking for taxation is, however, 
personally responsible for the costs incurred.— 
Re H. P. Davins & Son, [1917] 1 Ch. 216; 86 
L. J. Ch. 200; 115 L. T. 854; 61 Sol. Jo. 184. 

Taxation of agency business.} ~ See Nos. 4337, 
4338, post, 

ii. Where Joint Retainer. 

1718. General rule.|—Where several persons 
give separate retaincrs to a solr. to take proceed- 
ings on behalf of all, the strict right of each of them 
is to have the solr.’s bill taxed without serving 
any person other than the solr. ; but in order to 
prevent multiplicity of taxations, the ct. will so far 
as possible direct a single taxation in the presence 
of all parties interested. 

Where thirty-five persons had separately re- 
tained a solr., to take proceedings on their behalf, 
& fifteen of them applied for taxation of his bill, 
the judge ordered taxation, but directed the order 
not to be drawn up without proof that the others 
had been communicated with, & either declined to 
take part in the proceedings or were made resps. 
Some of the parties could not be found & the Judge 
thereupon dismissed the appheation :—Held: the 
Judge was right in tuking steps to have a taxation 
in the presence of all parties, but was wrong in 
dismissing the application when it was found 
impracticable to serve all the parties, & taxation 
must be ordered.—I?e SALAMAN, [1894] 2 Ch. 201; 
63 1. J. Ch. 664; 70 L. T. 772; 42 W. R. 530; 
38 Sol. Jo. 3403 7 2.540, C. A. 

1719. Right of one or some of clients.|— Where 
any part of a solr.’s bill rclates to business done in 
this ct. the whole may be taxed, although part of 
the business was for other persons jointly with the 
person applying.— M ARGERUM v. SANDIFORD (1791), 
3 Bro. C. C. 283; 29 H.R. 508, 

Annotation :-—Reid. Crouze v. Lowth (1793), 4 Bro. C. C. 316. 

1720. -—-—.]|—-Where business is done by an 
attorney for two persons jointly, his bill cannot 
be referred to the master on the application & 
undertaking of one of them only. Qu.: whether 
an action pending on the bill makes any difference. 
—HopssBy v. PRITCHARD (1836), 2 M. & W. 124; 
5 Dowl. 301; 2 Gale, 214; 6 L. J. Ex. 24; 150 
i. R. 696. 
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1721. ——.-.]--Re CHILcoTE, No. 1892, post. 

1722. — -—.|—Bill of costs incurred by two 
persons, ordered to be taxed, on the application & 
upon the undertaking of one.—LOCKHART 1. 
Harpy (1841), 4 Boav. 224; 49 H. R. 324. 
Annotation :~Refd. Re Lewin (1853), 16 Beav. 608. 

1728. —----.] —Re Pmipps (1850), 14 J. P. Jo. 351. 

1724. ———-.|——-Where a solr. is retained by two 
persons jointly, an application for taxation by 
one, in the absence of the other, should not be made 
as of course.—Re LEWIN (1853), 16 Beav. 608 ; 
1 W. R. 269; 51 HK. R. 915. 

1725. - .|—An order of course to tax a solr.’s 
bill incurred by three persons, obtained on the 
application of two of them, is irregular.—dte 
ILDERTON (1863), 33 Beav. 201; 55 HK. R. 344. 

1726. - —- Necessity for joinder of remainder.|— 
(1) One of three petitioning creditors may apply 
for the taxation of the solr.’s bill, without the 
others joining in the application. 

(2) Notwithstanding an action is commenced b 
the solr., before such an application is made, still, 
if more than a sixth is taken off the bill, the solr. 
pays the costs of taxation. 

A conditional order to that effect, to save 
expense, was made in the first instance.—/e 
SCHELINGSER, Ex p. WATTS (1836), 1 Deac. 588 ; 
sub nom. Re SCHLESINGER, Ha p. Watts, 5 L. J. 
Bey. 3T, Ct. of R. 


1727. —-—- -—— Remainder refusing to concur.} 
—Re RIcHARDSON, No. 1373, ante. 

1728. —— —— pi ae solr. was employed 
by three partners. He brought an action against 


them for his bill of costs, & representing one, he 
obtained judgment against him by default :— 
Held; (1) this did not prevent the others from 
obtaining an order for taxation ; (2) an application 
for taxation by the two was regular, the third not 
concurring, but he ought to be served with the 
petition.—/e Tarr (1847), 10 Beav. 187; 11 Jur. 
139; 50 E. R. 554; sub nom. Re Hank, 2 New 
Pract. Cas. 188; 16 L. J. Ch. 163; 91. T. 0.8.1; 
subsequent proceedings (1848), 11 Beav. 96. 

Annotation :—Refd. Ite Lewin (1853), 16 Beav. 608. 

1729. ----- —--—- Some parties unable to be 
found.|—-Ite SALAMAN, No. 1718, ante. 

1730. Whether amount of applicants’ 
interest material.|—-(1) In a petition to tax it is 
not necessary to specify all the items objected to. 

(2) Upon an application by one of several 
persons interested, for the taxation of a bill of 
costs of considerable amount, the ct., in deter- 
mining petitioner’s right 1o a taxation, will not 
regard the amount of petitioner’s interest. 

(3) It is no sufficient objection to an order for 
taxation, under the third party clause, that peti- 
tioners are actuated by personal] feelings to present 
the petition, & that their interest in the matter is 
very small.—Re Dawson & Bryan (1860), 28 
Heav. 605; 2 LL. T. 686; 6 Jur. N. S. 878; 8 
W. R. 554; 54 H.R. 498. 


Annotations :—-Generally, Consd. Re Smith (1884), 32 W. R. 
408. Refd. Re Wellborne (1900), 83 L. T. 611. 


1731. Service on parties not joining— 
Necessity for.|-—Zve J1arr, No. 1728, ante. 
1 ~-—— ---—,|---He SALAMAN, No. 1718, 











ante. 


the client taking steps to tax it, the 
charges were admitted to be reasonable. 
~~DWYER v. HERMAN (1881),2 N.S. W. 
L. R. (Law) 280.—ADUS. 


PART VI. a os pooneer: 1.— 


1719 {. Right of one or some of clients.) 
~-~Where an order for taxation had been 
obtained ex p. at the instance of one or 
two cHents who had jointly retained the 


3., Such order was set aside as trrogu- 
lar.— Re BRECHER, BARKER & STREET 
(circa 1867), 2 Ch. Ch. 215.—CAN. 

0. Whether lability fount or several.} 
~—-Notwithstanding that the retainer 
of a solr. by two persons ts in form 
a joint one, the ct. will look into 
the facts of the case to discover the 
real nature of the transaction, & will 
deterinine the rights of the solr. & 
clients accordingly ; such a retainer 


does not necessarily make the persons 
signing it joint debtors to the solr. to 
whom it was given, but it may be taken 
distributively.—Z2e CAMERON & LKE 
(1898), 18 P. R, 176.—CAN, 

d. .-—-Where co-suitors employ 
the samc attorney their Wability, to 
him for costa is joint, not several.— 
GOLDBERG & ADLER’S LIQUIDATOR ?. 
CASTLE WINE & BRANDY Co., [1907] 
T. H. 228.—S. AF, 
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Sect. 56.—Taxation of cosis: Sub-sect. 1, D. (b) & 
(c) 4.] 
(b) Solicitors. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1783. Whether solicitor entitled—After verdict 
in action on bill of costs—Omission of defendant to 
procure taxation.}—-Where, in an action on a bill of 
costs, a verdict is taken by consent for pltf., 
subject to the taxation of the bill within the first 
five days of the next subsequent term, & deft. 
omits to adopt measures to procure the taxation 
of the bill, pltf. is entitled to sign judgment in the 
ordinary way, & to tax his bill of costs in the action. 
TUCKER v. NECK (1837), 4 Bing. N. C. 113; 6 
Dowl. 231; 8 Hlodg. 242; 5 Scott, 393; 132 E.R. 
732. 

1734, Solicitor acting for testator & his 
executors—-Taxation of bills for combined business. ] 
-~A solr. was employed by testator in his lifetime, 
& by his exors. & trustees after his death. The 
latter having applied for a taxation of the bills 
subsequent to the death :—Held: the solr. was, 
on this application, entitled to have a taxation of 
all the bills.—e DaLBy (1845), 8 Beay. 469; 50 
E.R. 184. 

1735. - Bill delivered by other solicitor.| --— 
When one solr. asks another to look up some old 
deeds in his possession, & offers to pay his costs, the 
bill for these costs is taxable in the usual way.— 
Re BowEnN (1872), 41 L. J. Ch. 327; 20 W. R. 395, 

1736. Proof in bankruptcy of client./— 
A solr. who tenders a proof in the bkpcy. of his 
client, in respect of costs due to him by the client, 
is not entitled to insist on having his bil referred 
for taxation to the taxing master, but the registrar 
has jurisdiction to determine the amount due, 
availing himself, if necessary, of the advice of the 
taxing master.—Re Woops, x p. DITTON (1880), 
13 Ch. D. 818: 42 L. T. 1613 28 W. &. 402, C. A. 
Annotations :---Refd. Zve Bushell (No. 1), Wr yp. Izard (1883), 

23 Ch. D. 753; &e Park, Colo v. Park (188%), 41 Ch. D. 

$26; J/te Van Laun, dor» Chatterton, [1907] 2 K. B. 23 ; 

ite Polaco Ltestaurants, [1914] 1 Ch. 492. 

1737. Notwithstanding bill taxed by clerk 
to local authority.|—-Re BLAKE & CROYDON RURAL 
SANITARY AUTHORITY (1886), 2 T. I. R. 336, D.C. 

1738. —— .|—A solr. employed by guar- 
dians of the poor is entitled, notwithstanding that 
his bill of costs has been taxed by the clerk of the 
peace under Poor Law Amendment Act, 1844 
(c. 101), s. 39, to an order for taxation as between 
solicitor & client under Solicitors Act, 1843 (c. 73), 
8s. 37.—SOUTHAMPTON GUARDIANS v. BELL & 
TAYLER (1888), 21 Q. B. D. 297; 59 L. T. 181; 
52 J. P. 567; 36 W. R. 924, D.C. 

Seas aateh :--Consd. Zc Porter, Aipphiett & Jones, [1912] 

2 Ch. 08, 




















1739. Receiver of costs due to solicitor.]---The 
mere receiver of costs duc to an attorney, cannot, 
in ao bill wherein he is debited for such receipt as 
costs received, treat this as a taxable item, & 
obtain the taxation of the bill thereon.—ITAGGET?T 
v. BRAND (1832), 2 L. J. Ex. 23. 

1740. Assignee of solicitor—-Assignee of costs.]—- 
(1) Qu.: whether an assignee of costs due to a solr, 
is such an ‘‘ assignee’’ of the solr. as is, under 
Solicitors Act, 1843 (c. 73), s. 37, entitled to obtain 
a taxation of the costs. 

(2) If an assiynee of costs can obtain a taxation, 


PART VI. ea PRP UR ECE: 1.— {. Joint & 


e. Dispute as to facts.}—An order to 
tax is not to be granted er p. to the 
solr. where there appear to be any rq 


facts in dispute between him & the § b 
cliont.— Zte Fircy, 2 Ch. Ch. 288.— ale 
CAN. bi 


Kq. 202.—IR. 





several liability—Right 
to prone against estate of jount debtor.) 
—FURLONG v. SCALLAN (1875), 9 I. R. 


F -,—Where on an application 
@ solr. for a taxation, the client 
sputed the retainer as to the whole 
lil, & also set up Stat. Frauds :— 


SOLICITORS. 


he cannot obtain an order of course to tax one bill 
of costs out of several, even if that bill only has 
been assigned to him. An order to tax one bill out 
of several alone can only be obtained by means of 
a special application. Re WaRD (1885), 28 Ch. D. 
719; 54 L. J. Ch. 508; 383 W. R. 783. 


(c) Third Persons. 
i. In General. 


See Solicitors Act, 1843 (c. 73), s. 38. 

1741. General rule.}—A pon may move to 
have his own attorney’s bill taxed, but not the 
attorney’s of another person (per CunR.).—-CHAD- 
WELL v. BRUER (1728), 1 Barn. K. B. 43; 94 E.R. 
30. 
1742. Taxation as between original parties.]— 
Under the third party clause in Solicitors Act, 
1843 (c. 73), 5. 38, the third party stands in the 
position of the client, & if the client is not entitled 
to a taxation against the solr., neither is the third 
party entitled to a taxation, under the Act, either 
as against the solr. or as against the client. But he 
may be entitled to have a taxation as against the 
clicnt in a suit.—Re MASSEY (1865), 34 Beav. 463 ; 
6 New Rep. 195; 34 L. J. Ch. 492; 12 L. T. 519; 
11 Jur. N.S. 594; 13 W. R. 797; 55 EB, R. 714. 


Annotations :—Consd. Re Longbotham, [1904] 2 Ch. 152. 
Refd. /?e Wellborne (1900), 83 L. 'T. 611; Fe Gray, [1901] 
1 Ch. 239; Je Foster, Barnato v. Foster, [1920] 3 K, LB. 


1743. -.|—Re NEwMAN, No. 1797, post. 

1744. -By an agreement, dated July 15, 
1885, the W. Local Board agreed with the Earl of 
Jatchfield & Lord Anson, his eldest son, for the 
purchase of land, part of their entailed estates, 
at a price to be fixed by arbn. The agreement 
contained a clause that the local board should 
pay all the costs of the reference to arbn. The 
arbn. took place & the purchase was com- 
pleted. The vendors’ solrs. sent in their bill 
of costs to the board, & the board obtained the 
usual order for taxation on the petition of a 
third party liable to pay under Solicitors Act, 
1848 (c. 73), s. 38, which provides that the third 
party shall stand in the same position as the 
origmal client. The order for taxation, which was 
in the common form, contained a recital that 
petitioners submitted to pay what should be found 
due upon taxation. The bill of costs contained a 
number of heavy fees paid to eminent surveyors 
who had been called as witnesses for the vendors 
at the arbn. The local board objected to these 
payments as excessive. The taxing master at 
first marked them for reduction, but, on the 
vendors’ solrs. producing a letter from Lord Anson 
stating that he had acted for his father in the 
matter, & had authorised the calling of the sur- 
veyors in question, & approved the payments 
made to them, the taxing master held that he was 
precluded from reducing the items. The local 
board took out a summons to review the taxation : 

~Held: by taking the usual third-party order for 
taxation under Solicitors Act, 1843 (c. 73), s. 38, 
the local board had precluded themselves from 
taking any objection to the bill of costs, which 
could not have been taken by the vendors; & 
though by the agreement the board were only 
bound to pay reasonable costs, they could not, on 
taxation, object to anything authorised by the 


iTeld : tho ct. could refer these defences 
to the master.—Re BAcon (1870), 3 
Ch. Ch. 79.-—CAN, 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (c) i. 


h. Assignees — Second assignee.) — 
An assignee in insolvency employed 


Part VI.—REMUNERATION OF Soricrrors—Costs. 


vendors, aS unreasonable. Their proper course, 
if the payments were unreasonable, was not to 
apply for taxation, but to refuse to pay, & leave 
the vendors to bring an action or refer the matter 
to arbn.—Re Hotnipay & GODLEE (1888), 58 
L. T. 301. . 
Annotations :—Distd. Re Gray, [1901] 1 Ch. 239. 

Cohen & Cohen, [1905] 2 Ch. 137. 

1745. Taxation as between solicitor & client.|— 
The rule that the taxation of a bill under the third- 
party clause, Solicitors Act, 1843 (c. 73), 8. 38, 
is as between solr. & client, is subject to this limita- 
tion, that a solr. cannot charge against a trust 
estate anything not necessary for the administra- 
tion thereof, though expressly directed by the 
trustee; but must look for payment of such 
charges to the trustee personally. 

Where a cestui que trust had obtained an order 
under Solicitors Act, 1843 (c. 73), s. 39, to tax the 
bill of costs of his trustees’ solr., & the bill was so 
taxed as to render the solr. liable for the costs of 
the taxation, & after that the solr. appealed 
therefrom :—Held: the taxing master must be 
allowed to exercise his discretion as to the allow- 
ance or disallowance of particular items; the 
fact of the business being trust business could not 
be disregarded.—Re Brown (1867), L. R. 4 Kq. 
464; 36 L. J. Ch. 812; 16 L. T. 729; 15 W. R. 
1030. 

Annotations :-—Consd. 7?e Grav, [1901] 1 Ch. 239. Apld. le 

Donenoenon: 1904] 2 Ch. 14823; Jte Cohen & Cohen, [1905] 

1 Ch. 345. efd. Brown v. Burdett (1888), 40 Ch. D. 

244; Re Robertson (1889), 42 Ch. D. 553; Ie Negus, 

(1895] 1 Ch. 73; Re Cohen & Cohen (1905), 92 L. T. 782, 

1746. ---—-.j|—(1) The solrs. of a co., on the 
withdrawal of a petition for its winding up, gave 
petitioners’ solrs. a written undertaking “ to pay 
all proper costs & charges incident to & recoverable 
under the petition, such costs in case of difference 
to be taxed.’ Petitioners’ solrs. subsequently 
delivered their bill to the solrs. of the co., but they 
were unable to agree the amount. The co. sub- 
sequently obtained an order of course under 
Solicitors Act, 1848 (c. 73), 8. 38, the third-party 
section, for the taxation of the bill. On motion 
to discharge the order :—Held: the undertaking 
was one to pay party & party costs, Solicitors Act, 
1843 (c. 73), 8. 38, referred only to the taxation of 
solr. & client costs, the co. were not third partics 
within the sect., & the order was therefore irregular 
& must be discharged with costs. 

(2) Semble: if on a party & party taxation, 
where the party taking the taxation pays the costa, 
the solr. whose bill is under taxation delivers an 
extortionate bill with the view of increasing the 
costs of taxation, the taxing master has a dis- 
cretion & can report the circumstances specially, 
& the ct. has authority in such a case not only to 
deprive the solr. of his costs, but also to make him 
pay the costs of taxation.-—Re GRUNDY, KERSHAW 
& Co. (1881), 17 Ch. D. 108; 50 L. J. Ch. 467; 
441. "I. 5641; 29 W. RR. 581. 

A telen :—As to (1) Folld, Re Cowdell (1883), 52 lL. J. Ch. 


Refd. Ze 


1747. -—- -.J—A person liable to pay costs as 


a firm of attorneys to perform certain 
services In connection with the estate. 
Subsequently he resigned the position 
& gave these attorneys the moneys 
of the estate remaining in his hands, 
with instructions to pay their own 


Rte A. & 13. (1873), 6 TP. R. 68.—CAN. 

k. —-—.]—A solr. 
cHent, without furnishing any bills, 1. 
to accept a certain sum in payment for 
professional services rendered. 
days ewe ucntly the client was ad- 
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between party & party is not entitled to a reference 
for taxation under the third-party clause, Solicitors 
Act, 1843 (c. 73), s. 38.—He COWDELL (1883), 52 
L. J. Ch. 246; 31 W. R. 335. 

Annotation :—Distd. Re Collyer-Bristow, [1901] 2 K. B. 839. 


1748. --—.]—It is well settled that under this 
third-party clause the taxation must be as between 
the solr. & his client. But still the third party 
was only entitled under that clause to tax a bill 
which he was liable to pay (LINDLEY, L.J.).—Re 
Monecrorr (1885), 1 T. lh. R. 484; 29 Sol. Jo. 
A471, C. A. 

Annolation :-—Apld. Re Longbothain, {1904] 2 Ch. 152. 


1749. -|—Upon a reference under the Lands 
Clauses Acts between a co. & a landowner relative 
to the value of land taken compulsorily by the co., 
the umpire directed that the co. should pay the 
costs of the award, including therein the costs of 
preparing the award. The co. took up the award 
& paid the amount fixed by the arbitrator for so 
doing. This amount included a bill of costs of 
solrs. employed by the umpire to draw up the 
award. The co. applied in the K. B. Div. for an 
order for taxation of tho solrs.’ bill of costs under 
Solicitors Act, 1843 (c. 73), 5s. $8:—Held: the 
umpire being chargeable with the bill & the co. 
having paid it, the case came within the words 
of the Act & the bill was taxable, but the order 
should be to tax it in the Ch. Div.—Re COLLYER- 
Bristow & Co., [1901] 2 K. B. 839; 70L J. K.B. 
941; 50 W. R. 4; 45 Sol. Jo. 7243; sub nom. Re 
COLLYER-BrRIstow & Co., CROSSLEY v. LOWESTOFT 
Water & Gas Co., 85 lL. T. 208; sub nom. Re 
CrossLeEyY & LOWESTOFT WATER & Gas Co., Re 
CoLLytR-Bristrow & Co., 17 T. L. R. 741, C. A. 

1750. Scope of Hability not increased.]—Re 
Ti10MPSON, No. 1230, ante. 

1751. ---—.]-- Re Morecrort, No. 1748, anic. 

1752. - —.} —This is a third party taxation, & 
the general rule is that a third party stands, as 
between himself & the solr. whose bill he is taxing, 
in the position of the party chargeable (CHirry, J.). 
—Re Necus, [1895] 1 Ch. 73; 64 L. J. Ch. 79 5 
71. T. 716; 43 W. R. 68; 39 Sol. Jo. 29; 13 
R. 85. 


Annotations :~ Apld. Re Gray, (1901] 1_Ch. 230; Re Long- 
botham, [1904] 2 Ch. 152. Folld. Zte Cohen & Cohen, 
{1905} 2 Ch. 187. Refd. Re M‘Garel (1897), 45 W. It. 321. 


1753, ——---.]—Lessees having obtained the usual 
third party order to tax the lessor’s solr.’s bill of 
costs in the preparation of a mining lease, took 
objection to the allowance by the taxing master 
of ecrtain items for charges for negotiations lead- 
ing up to the lease, & in particular for fees paid 
to a mining engineer who had been consulted on 
behalf of the lessor, & for various correspondence 
with him: --Held: the third party order to tax 
obtained by the lessees did not alter the nature 
or enlarge the scope for their liability, upon the 
existence of which the order to tax was based ; 
but even on a third party taxation the ct. was 
bound to look at the nature of the items, & to 
consider whether, apart from the order, appct. 
was under any liability to pay them; & the bill 








his costs.— Fe SRALY (1911), 45]. L. T. 
ed with his 1.—IR. 
-}—-When a client who has 
obtained an order to tax his solr.’s 
bill of costs becomes hkpt., his assignee, 
if the solrs. undertakes not prove in 





Some 


costs first, & then hand the balance to judicated bkpt., & at tho request of h ts.” “Gannot 
the new ‘assignes, This they did & the assigneca in bkpcy. the solts, EO. DEPT. for ee eee civine 
rendered their bill of costs:—Held: furnished bills of costs, & more than an undertaking to pay the taxed 


the estate of the insolvent was, within 
Cc. 8. U. C. c. 36, 5. 38, the ‘* party 
liable to pay.”’ though “ not chargeable 
as @ principal,’’ & tho second assignee 


was entitled to have the bill taxed.— 


twelve after the bills had been furnished 
the assignees applied that they should 
be referred for taxation: — Held: 
the assignees were not entitled to an 
order calling upon the solr. to tar 


amount of the bill.— MERRICK, 
Kx p. JoYcE, [1911] 1 I. Kt. 279.—IR. 


m. Trustees of tenant for life.)—Re 
CUSACK (1888), 21 L. R. Ir. 493.—IR. 
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Sect. 5.—Taswation of costs: Sub-sect. 1, D. (c) 4, 
ti. & iti] 

must therefore be referred back to the taxing 

master to revise his taxation. 

Though a solr. may include in one bill as against 
his own client a series of items, some of which 
may go beyond the liability of the third party, 
the third party does not by obtaining an order to 
tax thereby render himself liable for the whole 
bill—/?e Gray, [1901] 1 Ch. 239; 70 1. J. Ch. 
133; 84 1. T. 24; 49 W. R. 298; 45 Sol. Jo. 


139. 
Annotations :—Consd. Re Fletcher & Dyson, [1903] 2 Ch. 
688. Apprvd. Re Longbotham, [1904] 2 Ch. 152. Folld. 


Re Cohen & Cohen, {1905] 2 Ch. 137. Refd. Re Mostyn 
es ia ey te (1903), 19 T. L. R. 1913; Re Lewis (1904), 
9 Sol. Jo. 54, 


1754. -—-.!—-Re LONGBOTHAM & Sons, No. 1780, 


post. 

1755. Application made only for collateral pur- 
pose. |—- CLUTTERBUCK v. COMBES, No. 1607, ante. 

1756. Order of course.|——Under ordinary cir- 
cumstances, an order for taxation may be obtained 
as of course by third parties, “‘ liable to pay.’’-- 
fie BRAcEY (1845), &§ Beav. 338; 5 7. T. O. S. 
234; 50 KE. R, 133. 

1757. - ---.|—The taxation under Solicitors 
Act, 1848 (c. 73), s. 38, or the ‘ third party hable 
clause,” is by order of course; but, under s. 39, 
or third party interested clause, the application 
is special.— Re StRA¥onD (1852), 16 Beav. 27; 51 
BE. R. 686. 

1758. Applicants actuated by personal motives—- 
Interest in subject-matter small.}|--Rte DAWSON & 
BryAn, No. 1730, ante. 


ii. Persons Having Paid or Agreeing to Pay Costs. 
See Solicitors Act, 1843 (c. 73), s. 38. 

1759. Whether entitled to taxation--Payment by 
volunteer.|—-A party who by agreement has paid 
the bill of costs of another party, cannot apply 
for a taxation.—-LANaGrorD v. Norr (1820), 1 Jac. 
& W. 291; 37 F. R. 8k6. 

Annotations :—Consd. loc d. Palmer v. Roe (1835), 4 Dow. 
95. Refd. Ite Hartley (1861), 30 Beav. 620; Vincent v. 
Venner (1833), 1 My. & K. 212. 

1760. - -.J—(1) An action between A. 
& LB. is compromised, 8. undertaking to pay A.’s 
costs as between attorney & client. The bill of 
costs of A.’s attorney being taxed more than a 
sixth is taken off. The attorney is hable to pay 
the costs of the taxation to BH. 

(2) A party agreeing to pay the costs of the 
attorney of another as between attorney & client, 
is entitled to have the attorney’s bill taxed.— 
SADLER v. PALFREYMAN, CHAMBERS v. SADLER 
(1834), 1 Ad. & El. 717; 3 Nev. & M. K. B. 599 ; 
3L. J. K.B. 179; 110 EB. It. 1381. 





1761. —- ~--.|—-DoE d. PALMER v. ROE, No. 
1448, ante. 

1762. — —--.J]-—-Re Becket & FLOWER, No. 
1850, post. 

1763. - - Compromise of dispute.]|—A party 


under a bond of indemnity for the costs of another, 
having, on a compromise, paid what the solr. 
stated to be the amount of them, is entitled 
afterwards to have the bill taxed.--BALME v. 
PAVER (1821), Jac. 305; 37 EE. R. 866. 

_ 1764. —---- —~..]—An agreement to pay costs 
ig an agrecment to pay taxed costs; & a third 
party paying a solr.’s bill of costs, in order to 
compromise a suit, stands in the same situation 
with respect to the mght of claiming taxation as 


SOLICITORS. 


the solr.’s client.—VINcENT v. VENNER (1833), 1 
My. & K. 212; 2L. J. Ch. 49; 39 E. R. 661. 


Annotations :—Folld. Re Hartley (1861), 30 Beav. 620. 
Consd. ive Grundy, Kershaw (1881), 17 Ch. D. 108. Distd. 
Re Sponcer, Spencer v. Hart (1881), 51 L. J. Ch. 271. 


1765. ---~- .]|-—Re BELLYSE (1859), cited in 
30 Beav. at p. 623; 54 E. R. at p. 1032. 
Annotations :—Folld. Re Hartley (1861), 30 Beav. 620. 

Refd. Re Grundy, Kershaw (1881), 17 Ch. D. 108. 

1766. ---- --- -.]—-A. & B. compromised a suit, 
B. agreeing to pay A.’s costs, & any question on 
this was to be referred to an arbitrator who was 
named. A.’s solr. delivered his bill of costs to 
B. :—Held: B. was entitled to a taxation by an 
order of course.—2e HartTLey (1861), 30 Beav. 
620; 54 BE. R. 1031. 

Aencitton :—Distd. Ne Grundy, Kershaw (1881), 17 Ch. D. 


1767. - —-—~J—(1) On a compromise of 
litigation It. agreed tu pay the costs of C. as 
between solr. & client relating to the matters in 
dispute in the litigation, such costs to be agreed 
or taxed :—Held: this was not an agreement 
that K. would indemnify (. against all costs which 
her solrs. could call upon her to pay, but that he 
would pay her reasonable & proper costs, not 
including extra costs which the solrs. could only 
recover from her by special arrangement. 

(2) Nhe solrs. delivered a bill which contained 
items for extra costs of this description, where- 
upon I. obtained a third party order for taxation 
under Solicitors Act, 1843 (c. 73), 8. 38 :—Held: 
this did not enlarge his liability so as to compel 
him to pay the extra costs.—-Re COHEN & COHEN, 
[1905] 2 Uh. 187; 74 L. J. Ch. 517; 92 L. T. 
782; 49 Sol. Jo. 517; sub nom. Lx p. COHEN & 
COHEN, 53 W. R. 529, C. A 


Annotatwn :—~As to (1) Befd. Hirst & Capes & Elsworth v. 
Fox (1908), 99 L. T. 624. 








1768. - - - .] - Hirst & Capes v. Fox, No. 
2181, post. 
1769. —-— Agreement to pay fixed sum.|—P., 


under the pressure of legal proceedings taken 
against him by M. & co., as attorneys for the 
National Bank of Scotland, entered into an agrec- 
ment to pay £200 to M. & co. for their costs, It 
was alleged by P. that this payment & a further 
payment to the National Bank were made upon 
the terms that the bank should exhaust their 
remedies on certain acceptances given by third 
persons before taking proceedings against P., & 
that the Bank were now acting in violation of 
the agreement. YP. thereupon applied that M. & 
co. should be ordered to deliver to him a copy of 
their bill of costs in the matter of the above pro- 
ceedings. The ct. refused to grant the applica- 
tion. -Re Monnis (1872), 27 L. T. 554; sub nom. 
Re Morris, x p. PooLey, 21 W. It. 192. 

1770. ----.] -In a testamentary suit a 
compromise was elfected, which included a fixed 
sum to be paid to deft.’s attorney for his agreed 
costs. This sum was paid to him :—Held: the 
ct. could not afterwards order his bill to be taxed 
on the application of his client.—HOLpITcH v. 
CARTER (1873), L. R. 3 P. & D.115; 42 L. J.P. 
& M. 78; 21 W. R. 9843; sub nom. HOLDITCH v. 
CLIFTON & Carter, 29 L. T. 249; 37 J. P. 825. 
arctan | Conat. Re Foster, Barnato v. Foster, [1920] 


1771. —--- - -—-.]~—Deft. in an action agreed, 
through his solr., to pay pltf.’s solr. a fixed sum 
for his costs & for his trouble in promoting a com- 
position between deft. & his creditors. Within 
twelve months of the payment of the amount deft. 
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took out a summons for the delivery by pltf.’s 
solr. of a bill of his costs:—Held: no fraud or 
undue pressure upon deft. having been established, 
there was no ‘special circumstances’”’ within 
Solicitors Act, 1843 (c. 73), ss. 37, 38, 40, 41, to 
warrant the application. Semble: deft. was not 
a party ‘‘ chargeable ’’ within Solicitors Act, 1843 
(c. 73), 80 as to be entitled to make the applica- 
tion.—Re HeEnirace, Ee p. Docker (1878), 3 
Q. B. D. 726; 47 L. J. Q. B. 509; 38 L. T. 509; 
26 W. R. 633. 

1772. -—— -|—On Aug. 3, 1894, R. com 
menced an action against W., his son & partner, 
for dissolution of partnership. Notice of motion 
for a receiver was given, but stood over pending 
negotiations for a settlement until Aug. 22. A 
draft agreement for settlement was sent on Aug. 15, 
by pltf.’s solrs. to deft.’s solrs., containing among 
other clauses the following: ‘‘ The cost of the 
action & of this agreement & of the notice of dis- 
solution for the London Gazette, shall be paid 
by W.”) On Aug. 17, pltf.’s solrs. sent to deft.’s 
solrs. a draft bill of costs for £48 19s. with an 
explanatory letter saying that they were sent in 
order that deft.’s solrs. might peruse them before 
completion, & the amount agreed upon might be 
inserted in the agreement. On Aug. 21, the 
parties and their solrs. met, & the agreement was 
signed by pltf. & deft. with the words ‘ Such 
costs being agreed at £45,’ added at the end of 
the draft clause set out above. The action was 
abandoned according to the agreement, & on 
Aug. 27, W. obtained the common order to tax 
the bill so delivered. PItf.’s solrs. moved to dis- 
charge this order. It was alleged at the hearing 
of the motion that the amount was agreed under 
pressure :—Held; the sending the bill under the 
circumstances stated was not a delivery of a bill 
within the meaning of the Attorneys & Solicitors 
Acts, & whatever might have been W.’s rights to 
have a bill delivered & taxed on a special applica- 
tion, he was not. entitled to the common order to 
tax, & this order must be discharged with costs. 
—-Re WuLBertT & Crowe (1894), 71 L. T. 748; 
39 Sol. Jo. 43; 18 R. 442. 

1773. - - Undertake to pay party & party 
costs.|—-/?e GRUNDY, KrrsHaw & Co., No. 1746, 
ante, 





ili. Mortgagor or Mortgagee. 

See Solicitors Act, 1843 (ce. 73), s. 38. 

1774. Mortgagor—-Taxation as between original 
parties.|—A mtgee.’s solr. would not part with the 
deeds until payment of his bill of costs, which had 
been delivered to the mtgor.’s solr. a month pre- 
viously :—Held: this was not a sufticient case of 
pressure to induce the ct. to order a taxation. 

A rmtgor. has not a right to have the bills of the 
mtgee.’s solr. taxed upon different principles from 
those which would be applied to the taxation of 
the same bill, upon the petition of the mtgee. 

Payment of a gsolr.’s bill, delivered at the last 
moment of settling a mtge., being insisted on, 
without any opportunity of examination being 
afforded, is a ‘ special circumstance,’’ within 
Solicitors Act, 1843 (c. 73).—Re Jones (1845), 8 
Beav. 479; 50 E.R. 188. 

Annotation :--Refd. Re Longbotham (1904), 90 L. T. 538. 
1775. — ----—..] --Re Harnison, No. 1979, post. 
1776. — — ~-—.|—It requires a very special 

case to induce the ct. to order taxation after pay- 

ment, the ct. being reluctant to open a matter 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (0) iii. 


n. Mortgagor.|—'rhe mtgees. of land 
having brought ejectment, 


under the power of sale, their solr. 
sent the surplus purcbase-money to 
the mtgor., accompanied by a 
ment of the amount due, in which ono 
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deliberately settled. The rule is that there must 
be both pressure & overcharges, or items in the 
bill itself of such a nature as to amount to what is 
vaguely called fraud. ; 

The doctrine of pressure, in cases of taxation 
after payment, is not to be extended, & the appli- 
cation for taxation should be made speedily. 

Where a mtgor. seeks the taxation of the bill 
of the mtgee.’s solr., it must be looked at, not as 
between the mtgor. & the solr., but as between 
the solr. & his client, the mtgee. 

Where a considerable portion of a bill of costs 
is for business, which, in the exercise of an honest 
& fair discretion, ought never to have been tran- 
acted, the ct., although there be no serious amount 
of pressure, will order a taxation after payment. 
—lte BARROW (1853), 17 Beav. 547; 24 1. J. Ch. 
126; 221. T. O. S. 217; 18 Jur. 181; 2 W. R. 
109; 51 KE. R. 1146. 





1777. - -- —~ .|—Re Fisusrr, No. 1788, post. 
1778. - .|--lte ABBorr, No. 14138, ante. 
1779. --—- ---.|—Upon a petition by a mtgor. 


to tax the bill of the mtgee.’s solr., after payment, 
the mtyec. must be served. 

A mtgor. seeking to tax the bill of the mtgec.’s 
solr., as against the solr., stands in the position of 
the mtgee. himself, & if the mtgee. cannot tax it, 
neither can the mtgor.; but the mtgor. may tax 
it as against the mtgce. for the purpose of diminish- 
ing the amount of his claim.—Re BAKER (1863), 
32 Beav. 526; 2 New Rep. 151; 8 L. T. 566; 11 
W. KR. 792; 55 1. R. 207. 


Annotations -—Consd. Ive Foster, Barnato v. Foster, [1920] 
3K. B. 306. Refd. Re Massey (1865), 34 Beav. 463. 


1780. - -- —- .J—-On the taxation, under the 
third-party sect. [s. 38] of Solicitors Act, 1843 
(c. 73), of the bill of a mtgee.’s solr. at the instance 
of the mtgor., items which the mtgor. would not 
be liable to pay as between himself & the mtgee. 
must be disallowed, even though the solr. would 
be entitled to charge them as against his chent, 
the mtgee.—/?e LONGBOTHAM & Sons, [1904] 2 
Ch. 152; 73 L. J. Ch. 681; 90 L. T. 801; 52 
W. R. 660; 48 Sol. Jo. 546, C. A. 

Annotations :-—Consd, Re Lowis (1904), 49 Sol. Jo. 54. Apld. 
Ree Coben & Cohen, [1905] 2 Ch. 137. Consd. Zte Hirst & 
Capes, [1908} 1 K. B. 982 
1781. —--— Agreement to pay expenses.|— Deft., 

who had borrowed money of pltf., was, by an 

agreement, to which pltf{.’s attorney was the 
attesting witness, to pay the expenses of that agree- 

ment & of the various securities, including a 

warrant of attorney: ~Held: pltf.’s attorney, 

who had prepared those securities, was compellable 
to deliver his bill to deft. to be taxed.——PAINTER 

». LINDSELL (1840), 6 Bing. N. ©. 197; 8 Dowl. 

250; 8 Scott, 453; 91. J.C. P. 151; 133 BE. . 

78. 

1782. -- No part of business transacted in 
court.|- The bill of costs of a mtgee.’s solr. for 
business done in relation to the mtge., & the sale 
of the mtged. estate, is taxable at the instance of 
the mtgor., under Solicitors Act, 1843 (c. 78), 
though no part of the business may have been 
transacted in any ct. of law or equity.— Re LErs 
(1844), 5 Beav. 410; 13 L. J. Ch. 151; 2 L. T. 
O.S. 457; 49 EK. R. 637. 


Annotulions :—Refd. Re Thompson (1845), 8 Beav. 237; Re 
Here ete) 2 Ph. 368; Re Stephen, Hx p. Baas (1848), 2 
. 562, 


1783. Order as of course—-Where applica- 
tion within twelve months.|—A mtgee.’s solr. re- 
tained the amount of his bill of costs out of the 





item was for “solr.’s costs, $143.” 
Tho particulars being asked for, he 
rendered two separate bills, one of the 


ate- 
ejectment, the other of the sale ;— 
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Sect. 5,—Tazation of costs: Sub-sect. 1, D. (c) wi. 
& iv., & (d).) 

produce of the sale of the mtged. estate, & he 

charged the amount in an account delivered to 

the mtgor. :—Held: an order for taxation within 
twelve months might be obtained as of course, 

& a special petition having been presented for 

that object, the order was made, but petitioner 

was ordered to pay the costs—fRe BIGNOLD 

(1845), 9 Beav. 269; 50 E. R. 347. 

Annotations :-—Distd. J?e Holland (1854), 23 L. T. 0. 8. 203. 
Apld. Re Brady (1867), 15 W. Rt. 632. Consd. Ze West, 
King & Adams, Hr p. Clough, [1892) 2 Q. B. 102. Refd. 
#te Longhotham, [1904] 2 Ch. 152. 

1784. Necessity for delivery of bill to mort- 
gagee.|~-He KELLock, No. 1422, ante. 

1785. ——— After payment of bill.|—-After pay- 
ment, an ex parte order for taxation is irregular, 
& the same rule applies, where the payment is 
made by a mtgee., & the taxation is at the instance 
of the mtgor. as the party ultimately “liable to 
pay.’’—- ite CAREW (1844), 8 Beav. 150; 1 New 
Pract. Cas. 83; 14 L. J. Ch. 100; 41. 7.0.8. 
231; 50 KE. R. 60. 

Annotation :—Consd. Re Barber, E.c p. Manchester & Teeds 
Ry. (1845), 14 M. & W. 720. 

1786. —-- ———.|-—ke Jonus, No. 1774, ante. 

1787. —- - .| —A bill of costs was delivered 
on the day appointed to complete the transfer of 
amtge. It was objected to, but the solr. of the 
mtgee. refused to complete until payment. The 
mtgor. paid it, but it was afterwards ordered to 
be taxed.---te PrimLporrs (1853), 18 Beav. 84; 
52 EK. R. 385; sub nom. Re PHmLporrs, La p. 
DAVins, 2 W. R. 3. 

Annotation :—Expld. Ive Heritage, Ex p National Land Co, 
ee 2 Wig. Rep. aig u tr 

_—— ~.|—Upon paying off a mtge., 
the bill of the mtgee.’s solr., though objected to, 
was paid in full, the solr. undertaking ‘“‘ to refund ”’ 
so much of ‘‘ the mtgees.’ law charges ” as might 
be “found to be in excess of what they were 
entitled to receive ” :—Held: the ct. would enforce 

the undertaking, upon petition, by ordering a 

taxation, & it was to be as between the mtgor. 

& mtgees.—Jte FISHER (1854), 18 Beayv. 183; 62 

K. R. 72. 

1789. --— Trustee in bankruptcy.}—The trus- 
tee in bkpcy. of a mtgor. held entitled to an order 
to tax, under Solicitors Act, 1843 (c. 73), the bill 
of costs of the solr. of the mtgee. incurred in sell- 
ing the property under a power of sale.—Re 
ALLINGHAM (1886), 32 Ch. D. 36; 55 1. J. Ch. 
800; 54 L. T. 905; 34 W. BR. 619, C. A. 
Annotations :~-Consd. Zée West, King & Adams, Er p. 

Clough, [1892] 2 Q. B. 102; ve Ford, Lx ». Official 

Receiver (1901), 84 L. YT. 329. Refd. he Palace 

Restaurants, [1914] 1 Ch. 492. 

1790. Mortgagee-—Second mortgagee—Costs of 
first mortgagee.|~-A sccond mtyee. presented a 
petition to tax the bill of costs of the first intgees.’ 
solr., which had been paid out of the produce of 
the sale of the mtged. estate :—J/eld: the first 
mtgees. must be served with the petition.— Ie 
JESSOP (1863), 32 Beav. 406; 55 EB. R. 159. 
Annotation : —Consd, Ie Massey (1865), 34 Beav. 463. 

1791. - Third mortgagee.|—The mere cir- 
cumstance that a solr. is accountable to a client 
in @ money account is not suflicient to subject 
him to the summary jurisdiction of the ct., & 
neither that jurisdiction nor the jurisdiction under 




















Held: the mtgor. waa clearly a person 
entitled to apply for taxation within — Costs of 
C.S. U.C. c. 35, 3. 8.—Re MACDONALD, m 
Ex _p. Giass (1863), 3 P. kk. 138, 9 
Cc. L. J. O, 8. 111.—CAN, intgee. was 
1785 i. —— After payment of bill.|— right of 

T (1887), 12 P, R.240.—CAN, CRONYN, 


Sirs 


1790 i. Mortgagee—Second mortgagee 
ee Onpee) —_ Bt 

ecs. sold under power of sale, & paid 
their attorney’s costs :-—Held: a second 
eld not entitled to the 
taxing these costs.—Re 
Kew & 


SoLIcIToRs. 


the Act of Parliament can be raised on a summons 
at chambers, but either of them must be the subject 
of a special application to the ct. 

F., a solr., had acted for a mtgor. & for first 
& second mtgees. ‘The latter were about to sell 
the property, when G., a third mtgee., arranged 
to pay all that was due in respect of the mtges., 
& a lump sum for costs, the bills not having then 
been made out; & it was agreed that the accounts 
should be thereafter adjusted. The bill sub- 
sequently sent in exceeded the sum so paid, & it 
contained items properly chargeable against the 
mtgor. only. G. by summons under Solicitors 
Act, 1848 (c. 73), sought a taxation :—Held: he 
had no remedy upon this application, & as the ct. 
would not exercise its general jurisdiction upon 
summons, «@ forliori would it refuse when there 
was an agreement between the parties.—Re 
Forsyrit (1865), 2 De G. J. & Sm. 509; 12 L. T. 
687; 11 Jur. N.S. 615; 13 W. R. 932; 46H. R. 
472, L. JJ. 


Annotations :-—Folld. Re Gold (1871), 24 L. T. 9. Expld. Ite 
Foster, Barnato v. Foater, [1920] 3 K. B. 306. 


1792. —-— ----—.]—-Under pressure of a threat 
by first mtgee. to transfer his mtge. to third 
mtgee. the second mtgee. paid off the first mtge. 
debt, interest & costs under protest against the 
amount of the costs, & accepted a transfer of the 
first mtge. ‘he deed of transfcr recited that a 
certain sum was due for costs, & assigned it, as 
well as the principal & interest, to the transferee. 
On a summons by the transferee for taxation of 
the bill of costs which had been delivered six days 
before completion of the transfer :—Held: he 
was estopped by the recital on the deed from 
obtaining an order for taxation.—-Jte GoD (1871), 


24L.T.9; 19 W. R. 348. 
atnnotation -—- Expl. Le Foster, Barnato v. Foster, [1920] 3 


Taxation of costs In mortgage generally.|—Sce 
MortTGaGe, Vol. XXXV., pp. 694-696, Nos. 
4372-4391. 

iv. Other Persons. 

1793. Real plaintiff—Obliged to sue in another’s 
name.|———A person who is the real pltf. in a cause, 
but who is obhged to sue in the name of another, 
may apply to the ct. to have his attorney’s bill 
in the cause taxed.—Re MAsrmns (1835), 1 Jfar. 
& W. 348. 

1794. Husband—In respect of costs of wife & 
wife’s former husband.|—-A husband became 
liable for bills of costs due from his wife, dum sola, 
& from her former husband, to a solr. :—Held: 
though the relation of solr. & client did not cxist 
between the solr. & the second husband, yet the 
latter was entitled to a taxation of the bills of 
costs.— WARING v. WILLIAMS (1830), 2 Beav. 1; 
48 H.R. 1078. 

1795. Person conveying property to trustees— 
For carrying on litigation & paying costs.|—-A., 
who claimed some property, conveyed it to trus- 
tees, upon trusts for carrying on the litigation & 
payment of the costs, etc. The trustees em- 
ployed a solr., & they raised a sum of money, 
upon A.’s notes drawn for the purpose, which they 
placed in the solr.’s hands. A. alone obtained an 
ex p. order for taxation; it was discharged for 
irregularity.—Rte KicHarpson, Ea p. Mosss 
(1845), 8 Beav. 490; 50 E. WR. 1963; subsequent 
proceedings (1846), 7 L. I. O. S. 25. 


P. R. 372.—CAN, 
PART VI. SECT. 5, SUB-SECT, 1.— 
D. (e) iv. 
o. Next friend of married woman.) 


—Married women joined with thoir 


Betrs (1880), 8 husbands In an application for taxation 
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1796. Ratepayers.]—-Where a surveyor of high- 
ways within a parish employed an attorney to 
conduct an indictment for an obstruction of one 
of the highways, & to transact other business, & 
paid his bill out of the moneys raised by the high- 
way rate:—Held: the ratepayers were not 
persons ‘liable to pay’ within Solicitors Act, 
1843 (c. 73), s. 38, & could not, therefore, apply 
for a reference of the bill to taxation.—Ie BARBER 
(1845), 14 M. & W. 720; 3 Dow. & L. 244; 1 
New Pract. Cas. 807; 15 L. J. Mx.9; 6L.T.0.S. 
180; 9 Jur. 076; 153 E. R. 665; sub nom. Re 
BARKER, Lx p. MANCHESTER & LEEDS Ry. Co. 
& RASTRICK TOWNSHIP RATEPAYERS, 10 J. P. 648. 

1797. Lessee.]—-(1) There is no general rule as 
to how much pressure will entitle a party to have 
a solr.’s bill taxed after payment. But if reason- 
able facilities for taxation have been refused at 
the last moment, when it: has become imperative 
to the party to obtain immediately the papers to 
which the solr.’s lien applied, & the party has 
consequently paid the bill, that is a special cir- 
cumstance which, coupled with items of apparent 
overcharge, will justify the ct. in directing taxa- 
tion after payment. 

(2) W., on May 31, 1865, agreed in writing to 
take a lease from G. & T., & to pay their costs 
of the agreement & of the lease & counterpart, 
& incidental thereto. W. paid the bill of G. & 
T.’s solrs., & afterwards applied for taxation 
against the solrs.’ An order was made to tax 
the bill “ upon the terms of the agreement dated 
May 31, 1865” :—Held: thus reference to the 
agreement was erroneous, for that the order 
must be to tax the bill which W. had paid, without 
anything to limit the bill to that which would be 
the proper bill as between G. & T.. & W.—Re 
NEWMAN (1867), 2 Ch. App. 7073; 36 L. J. Ch. 
843; 171. T. 128; 15 W. BR. 1189, L. JT. 


Annotations :—-.ts to (1) Consd. Re Boycott (1885), 29 Ch. D. 
571. Generally, Refd. Re Lacey (1883), 03 L. J. Ch. 287. 


1798. -—— .'— Appcets. were lessees of property 
belonging to a hospital, & the lease contained a 
clause that all assignments & underleases should 
be prepared by the clerk to the hospital. Appli- 
cants having arranged to underlet their premises, 
the underleases were prepared by the clerk to the 
hospital, a member of resp. firm of solrs., whose 
charges appcts. now sought to obtain an order to 
tax :—J/cld: as there was no liability on the part 
of appets. under the lease to pay the charges, 
or any direct employment by appcts. of resps. as 
their solrs., the ct. had no jurisdiction to order the 
bill to be taxed.—J/te COOKSON, WAINEWRIGUT & 
PENNINGTON (1886), 2 T. L. R. 363. 

1799. -~ ~--.| —/te Gray, No. 1753, ante. 

1800. Person supplying funds for  prisoner’s 
defence.|—/’e MILLS (1885), 79 1. T. Jo. 162, D. C. 

1801. Purchaser.|——Fte MorrEcRorr (1885), 1 
T. L. R. 484; 29 Sol. Jo. 471, C. A. 

Annotation :—Consd. Re Longbotham, [1904] 2 Ch. 152. 

Persons interested.|—-See Sub-sect. 1, D. (d), 
post. 








(d) Persons Interested. 
See Solicitors Act, 18438 (c. 73), 8. 39. 
1802. Discretion of court—Exercise of discre- 
tion.|—(1) Qu. : whether the provision in Solicitors 


of costs :—LHeld: notwithstanding 35 
Vict. c. 16 (O.), the married women 
must in such cases have a next friend.— 
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Act, 1843 (c. 73), s. 41, as to the necessity of show- 
ing ‘special circumstances”? on an application 
for taxation of a bill of costs after payment, applies 
in the case of an application by a cestui que trust 
under sect. 39 for taxation of a bill paid by trustees. 
Whether the provision applies or not, the ct., on 
an application under sect. 39, has a discretion as 
to ordering taxation, even where special circum- 
stances are shown. 

(2) Where overcharges of only £2 or £3 were 
shown, & no pressure or fraud was proved, the ct. 
declined to exercise 1ts discretion by ordering 
taxation.—Re CHOWNE (1884), 52 L. T. 75, C. A. 
Aachen :—As to (1) Consd. Re Wellborne, [1901] 1 Ch. 


1803. Executor—On behalf of cestui que trust— 
Executor not acting in administration.]|—Keference 
of a solr.’s bill of costs to be taxed, upon the 
application of one of two trustees & exors. by whom 
he had been employed in the conduct of the cause 
& in other matters relating to the executorship, 
the exor. making the application not having acted, 
& his acting co-exor. refusing to consent to the 
application, the bill having been long since paid 
by the acting exor., but unknown to the parties 
beneficially interested, & no settlement of the 
executorship accounts having been made, notwith- 
standing repeated applications, until lately, & 
the cestuis que trust, one of them a married woman, 
having executed a release to the exors. Motion 
on behalf of the solr. to discharge the order of 
reference refused, the cestui que trust having a right, 
to use the name of his trustee for the purpose of 
taxation, & the release to the exors. not operating 
to prevent him from prosecuting against the solr. 
the remedy given him by statute.—HAZzARD v. 
LANE (1817), 3 Mer. 2853 36 EB. R. 110, L. C. 

1804. Persons beneficially interested.|--- Where 
a bill of costs against exors. contained charges to a 
considerable extent. beyond what would have been 
allowed them in their accounts with testator’s 
estate :—Held: it was a proper case of taxation 
at the instance of the persons beneficially intcrested 
after payment by the exors.—te DICKSON (1856), 
8 De G. M. & G. 655; 26 L. J. Ch. 89; 28 L. T. 
O.S8.153; 3 Jur. N.8.29; 5W.R.108; 44 H.R. 
542, L. JJ. 


Annotations :—Consd. Ie Mussey ate) 34 Beav. 463; Ite 
Elmslie, Zr p. Tower Subway Co. (1873), L. R. 16 Eq. 
326: Re Longbotham, [1904] 2 Ch. 152. Refd. He 
Strother (1857), 3 K. & J. 518; Re Chowne (1884), 52 
L. T. 75; Re Cheesman, [1891] 2 Ch. 289; Jte Wellborne 
(1900), 70 L. J. Ch. 172. Mentd. Evanturel v. Evanturel 
& Remillard (1874), 43 L. J. Pp. C. 58. 


1805. —-—— Being also executor—Application by 
one executor.|—Re PERKINS, No. 2242, post. 
1806. --—— Cestui que trust.|—In an action by a 


cestui que trust against his trustees for administra- 
tion, the solrs. of the trustees were joined as defts. 
It was alleged that grossly exorbitant sums had 
been allowed in the accounts as costs to the 
trustees’ solrs., & the relief asked for against them 
was that their bills might be taxed. The sols. 
demurred :—Held: such an action could not be 
maintained by a third party, cestui que trust, 
against solrs. & the proper remedy was by petition 
under Solicitors Act, 1843 (c. 73), 8. 39. No leave 
to amend was given.—Re SPENCER, SPENCER v. 


trust may, in tho discretion of the ct., peepee of the estate, the cestiui que trust 
obtain an order under the third party 
clauses of Solrs. Act for the taxation 


not entitled to have tho solr.’s bill of 
costs taxed ; but the trustee will only 


Re SPENCER & MoODONALD (1872), 19 
Gr. 467.—CAN. 


PART VI. SECT. 5, SUB-SECT. 1.— 
D. (d). 


1806 i. Persons beneficially interested 
—Cestur que trust.J-~- Any one cestud que 


of a bill of costs for business connected 
with the trust estate of a solr. omployed 
by the trustee.—SAaNpFoRD v. PORTER 
(1889), 16 A. Rt. 565.—CAN 

1806 il. -}-~When a trustee 
employs a solr. in matters concerning 
the trust estate, & pays bin out of the 








be allowed in his account such charges 
as were fair & reasonable. —LANGFORD 
(LADY) 1. MAHONY (1843), 5 I. ute R, 

aw. 


569; 4 Dr. & War. 81; 2 Con. & 
317.—IR. 

p. —-— Widow.}—Ite Harty, [1897] 
Li. m. 6. -IR. 
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Sect. 5.—Tawxation of costs: Sub-sect. 1, D. (d); 
sub-sect, 2, A. & B.) 

Harr (1881), 51 L. J. Ch. 271; 45 L. T. 645; 30 

W. R. 296, C. A. 

Annotations :—Consd. Re Blundell, Blundell v. Blundell 
eee), 40 Ch. D. 370. Apld. He Jackson, Fe Cottrell, 
Boughton Leigh ». Boughton Leigh (1889), 40 Ch. D,. 
495. Refd. Cowper v. Stoneham M1803), 68 L. T. 18; 
Midgley v. Midgley, [1893] 3 Ch. 282. 

1807.-- ----~ After death of trustees.]-—Tax- 
ation ordered, at the instance of cestuis que trust, 
of a bill incurred in respect of a trust estale by 
trustees, both being now dead; but any balance 
due from the sulr. was ordered to be paid into ct. 
to a separate account & not to petitioners.—Re 
HALLETT (1855), 21 Beav. 250; 52 E. R. 855. 

1808. — —- —-—- Necessity for proof of fraud.|— 
Under the third-party clause [Solicitors Act, 1843 
(c. 73), s. 39] it is not necessary, where a ceslui 
que trust applies for taxation of bills paid by trustees 
or exors., to show that there are fraudulent over- 
charges. 

Taxation ordered, at the instance of a Icgatee, 
of a bill of costs of the exors.’ solr., for the amount 
of which a mtge. had been given by them.—Ae 
DRAKE (1856), 22 Beav. 438; 52 E. R. 1177. 


Annotations :—Consd. Re Wellborne, {1901} 1 Ch. 312. 
Refd. 2tc Checsman, [1891] 2 Ch. 289. 


1809. -—-- Application after payment— 
Delay of more than twelve montis pp eeuen 
by cestui que trust ior the taxation of a bill of costs 
paid by his trustees more than twelve calendar 
months, refused. 

Where a cestui que trust applies for taxation, then 
if there has becn no payment, the rules under which 
taxation is to be directed are such as are pointed 
out by Solicitors Act, 1813 (c. 73), s. 37, & if there 
has been payment, by sect. 41. 

Whenever Solicitors Act, 1843 (c. 73), applies, 
the ct. cannot in any case whatever send a bill for 
taxation as against the solr., if it has been paid 
more than twelve months, but the ct. may, after 
that period, direct a taxation as between a trustce 
& his cestui que trust, to justify the payments of 
the former. 

The words ‘‘ any such bill,” in sect. 41, do not 
mean the bill mentioned in the sect. immediately 
preceding, viz., any bill ‘‘ previously taxed & 
settled’; nor are they limited to such bills as 
under the provisions of the Act are sought to be 
taxed by a party directly chargeable. 

Semble: where a solr.’s bill has been paid by 
a trustee, the cestuz que trust cannot after the 
expiration of twelve months from payment, obtain 
a taxation, as against the solr., although he had 
no notice of the payment until after the twelve 
months had expired.—Re Downes (1844), 5 
Beav. 425; 13 L. J. Ch. 159; 2 L. T. O. S. 438; 
49 EK. R. 643 
Annotations -—Consd. Re Pender (1846), 16 L. J. Ch. 25. 

Apld. Re Wellborne, [1901] 1 Ch. 312. 

1810. —-- —.|—By virtue of the 
proviso in Solicitors Act, 1843 (c. 73), s. 41, taxa- 
tion, upon the application of a cestui que trust of 
a bill of costs paid by his trustees, will not be 
ordered under sect. 30 where the application is 
not made within twelve calendar months after 
payment; regard being had to what must now be 
treated as the settled practice of the ct.—Re 





PART VI. SECT. 5, SUB-SECT. 2.——-A. chambers for an 


q. How made— On precipe.] ~ 
The common order to tax may be 
obtained by a cHent on preecipe; it 
is not, necessary to apply to a judge in 
chambers for it.— Re DANIEL, 1 Ch. Ch. 
224,—CAN. 


Ee 


High Ct. of Just 
--~.}—Upon a motion in 


livery & taxation of a solr.’s bill of 
costs relating to certain proceedings 
under a mtge. :--—ITel 
practice of obtaining such orders on 
pracipe is the more convenient one, 
& should prevail in all divisions of the 
ice.—Re FITZGERALD — issuin 
(1884), 10 P. R. 279.—CAN, 


SOLICITORS. 


WELLBORNE, [1901] 1 Ch. 312; 70 L. J. Ch. 172 ; 

883 L. T. 611; 49 W. R. 113; 45 Sol. Jo. 104, 0. A. 
1811. ——_ ——- —-—- No obfJection taken at 

payment.|—Re FAULKNER, No. 1292, ante. 

1812. Proof of special circum- 
stances.|— Re CHOWNE, No. 1802, ante. 

1818. ~--—- Application before payment.]— 
Rte DowNEs, No, 1809, ante. 

1814. Interested third party —Application more 
than twelve months after payment.|—-Ite MASSEY, 
No. 2002, post. 

1815. Judgment creditor-—-Judgment for adminis- 
tration of estate.|—Re Jones & EVERETT, No. 
1428, ante. 

1816. Whether taxation as between original 
partles—Application more than twelve months 
after payment.]—Zte DowNEs, No. 1809, ante. 

1817. .|-—A cestui que trust has no right to 
question his trustee’s retainer of a solr. as between 
himself & the solr.; or to obtain an order for a 
separate taxation of the solr.’s bill of costs; but 
he has aright to attend the taxation of the trustees, 
& raise the question of retainer only as one between 
himself & his trustees.—Re Srory, La p. Mar- 
wick (1859), 1 L. 1. 16; 8 W. R. 15. 

1818. .|—Trustees having employed a solr. 
in the distribution of a trust estate, certain bene- 
ficiaries obtained an order for the taxation of the 
solr.’s bill of costs under Solicitors Act, 1843 
(c. 73), 8. 39 :—Held: (1) the costs must be taxed 
as between the trustees & their'solr., &, if properly 
chargeable against the trustees as such, must be 
allowed out of the estate irrespective of the ulti- 
mate incidence amongst the beneficiaries, which 
was a question outside the scope of such taxation ; 
(2) the prospective costs of completing final dis- 
tribution might properly be included in such a bill. 
—Re MiuEs, [1903] 2 Ch. 518; 72 L. J. Ch. 704 ; 
88 L. T. 863; 52 W. Rh. 47; 47 Sol. Jo. 655. 

1819. Special application—Necessity for.]—Jte 
StraFORD, No. 1757, ante. 

















SuB-sEcT. 2.—APPLICATION FOR ORDER. 
A. In General. 

See Solicitors Act, 1843 (c. 73), ss. 37, 383 
R.S.C., Ord. 54, r. 4, E., F. (1), Ord. 55, r. 2 (15), 
Ord. 62, r. 18. 

1820. Where made—- At chambers.] — An ap- 
plication to tax an attorney’s bill ought to be 
made at chambers.—BASSETT v. GIBLETT (1834), 
Dowl. 650. 

1821. How made—-Application for re-taxation.] 
——A.-G. v. NETHERCOAT, No. 2470, post. 

1822. —-— Ex parte application—-Where pre- 
vious order to change solicitor.}—-An order for the 
taxation & payment of an attorney’s bill, after a 
previous order to change the attorney, cannot be 
made upon an ex parte application.—GILLOow v. 
RIDER (1855), 15 C. B. 729; 3C. L. R. 263; 1389 
kK. Rh. 612. 

1823. ——- Special application— Summons not 
petition.|—Special applications for delivery & 
taxation of a bill of costs, & for payment over the 
appct. of the balance of the cash account, must be 
made by summons, not by petition.—Re 
Epmonpbs (1871), 25 L. T. 152; 19 W. R. 1048. 
Annotation :-—Refd. Re Kellock (1887), 56 1. 'T. 887. 





order for the de- t. —--—-.J—Where an order for 
the delivery & taxation of bills had 
beon taken out on grecipe, on the 
ma er hart of the administrator of the 
cHent, & the fact that the solr. disputed 
the retainer by anch cliont was not 
brought to the notice of the ct. on the 

of the order, but it was 
established that the administrator did 


ad: the chancery 


Part VI.--REMUNERATION oF SoLIciroRs-—-CostTs. 


1824. Title of application.]—On a motion for 
judgment under Solicitors Act, 1843 (c. 73), s. 43, 
he affidavit ought to be intituled in the matter 
of the attorney, & not in the name of the cause.— 
Re Hair (1844), 7 Man. & G. 510; 8 Scott, N. R. 
231; 6 Jur. 326; 136 E. R. 205; previous pro- 
ceedings, sub nom. Re HARE, 8 Jur. 577. 

1825. Validity of petition—Where allegations as 
to conduct of solicitor.|—It is no objection to a 
petition to tax the solr.’s bill, that it contains 
allegations reflecting on the conduct of the solr. ; 
for, if such allegations are improper, they may be 
referred for scandal._Re WELLS, Ka ». WELLS 
(1835), 1 Deac. 69. 

1826. Proper party to petition—Trustee —Petition 
by cestul que trust.)—A trustee is not a proper 
party to a petition presented ne a cestui que trust 
or the delivery & taxation of bills of costs paid by 
a trustee.—Re Mone (1852), 22 L. J. Ch. 455; 20 
L. T. O. S. 154. 

1827. Contents of petition—Specification of all 
items objected to.]—-Ka p. ANDREWS, No. 2117, 

post. 

1828. - 
1730, anle. 

1829. Indorsement of petition—By London agents 
acting for country solicitors.]|—London solrs. acting 
for country solrs., duly authorised, obtained an 
order for taxation of costs. The names of the 
Tondon solrs. were indorsed on the petition for 
taxation as principals. ‘he order for taxation 
was discharged on the motion of the client without 
costs.— te SCHOLES & SONS (1886), 32 Ch. 1). 245 ; 
55 L. J. Oh. 626; 5470. 1. 466; 34 W. R. 5153 2 
T LL. R. 476. 

1830. Service of summons- -Out of jurisdiction.] 
---A summons to tax a bill of costs, not being a writ 
of summons within R. 8S. C., Ord. 11, r. 1, leave to 
serve it out of the jurisdiction will not be granted.— 
Re Bouron, Ka p. BRANDON (1886), 54 L. T. 128; 
34 W. R. 352, 1D. C. 

Annotation :— Mentd. Me Busfield, Whaley v. Bustficld (1886), 

55 L. J. Ch. 467. 


Sec, now, 2.8. C., Ord. 11, r. 8a. 


-~ —-—.|--Re Dawson & Bryan, No. 


B. When Special Application Necessary. 


1831. Where retainer disputed.]—(1) The ct. 
has jurisdiction to make an order for the taxation 
of a bill, giving liberty to the client to question the 
retainer. 

(2) C., with others guaranteed payment to the 
extent of their respective subcriptions of the 
expenses of an application for an Act of Parlia- 
ment. T., who acted as the solr. in the matter, 
brought an action against C. for the amount of his 
bill of costs. (©. paid into ect. the amount sub- 
scribed by him, & pleaded to the action. Subse- 
quently C. presented a petition, & obtained an 
order of course for taxation. The petition did 
not contain a submission to pay, nor the order any 
direction to the taxing master to state the amount 
due from C. to T. On a motion to discharge this 
order with costs :-~Held: an order on a petition 
presented under such circumstances was not of 
course ; where taxation was asked & the retainer 
disputed, a special application & order were 
necessary ; such an order was now offered to the 





not then know that the retainer was 
disputed :—Held : there was no sup- 
pression of a material fact, & that the 
order was regular.- Toms, te 
CAMERON (1871), 3 Ch. Ch. 204.—CAN., 

a. - Whether question of 
negligence inquired into. }--On sumamons 
to obtain an order for taxation of costs, 
the alleged negligence of ua solr. in 
instituting useless proceedings will not 








Upon 


potition & 


be inquired inte, but. a reservation will 
be made in the order of the right of the 
chent to raise the question of negli- 
gence by other proceedings.—e 
(1884), 2N. Z L. RR. 361 (8S. C.).—N.Z. 

: eto Til of 
costs will be ordere 


unless it be to set aside 
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petitioner, & if rejected the order of course to be 
discharged, but without costs, on the ground that 
such order of course was in accordance with the 
precuce in the office.—Re TuuRGoop (1854), 19 
eav. 541; 2 Eq. Rep. 1152; 23 L. J. Ch. 952 ; 
24 L. T. O. S. 10; 18 Jur. 821; 2 W. R. 682; 
52 E.R. 461. 
ee :—As to (2) Refd. Re Jonos (1887), 36 Ch. D. 


1832. —~ —.|-—Ite INDERWICcK, No. 1277, ante. 

Retainer generally.] —See Part IV., Sect. 1, ante. 

1833. Where previous order obtained—Order of 
course proving abortive---By default of solicitor.]— 
An action having been commenced by a solr. 
ugainst his client to recover the amount of his bill 
of costs, the client obtained the common order at 
the Rolls for a taxation. The taxing master 
recommended the parties to come to an arrange- 
ment between themselves, & for that purpose pro- 
posed to adjourn the taxation, & in the event 
of the negotiations failing to give another appoint- 
ment. Proposals were made on both sides, & not 
accepted, & four days after the solr. had submitted 
his offer to the client having elapsed without a 
reply, he proceeded to sign judgment in his action. 
The time limited by the order of course having 
then expired, the chent presented a special petition 
for taxation. & an order to that cffect was made at 
the Rolls, &, in effect, appealed against :-—Held: 
the decision was right, & the appeal failed, in- 
asmuch as the special petition was rendered 
necessary, not by any fault of the client but by the 
solrs. having departed from the understanding 
come to by the parties before the taxing master.— 
Re CatTLin (1857), 30 L. T. O. S. 110, L. JT. ; 
affy. S.C. sub nom. Re CaTTIIN, La p. BAILEY 
(1858), 3 Jur. N.S. 33. 

1834. -——-— By default of client.;—On 
Oct. 24, 1893, a chent obtained the common order 
of course to tax a bill of costs, which had been 
delivered to him by his solrs. on May 10, 1893, & 
also to tax another bill alleged to have been 
delivered on Oct. 27, 1892. On Nov. 29, 1893, 
the taxing master gave notice that he had fixed 
Dec. 7 for the taxation. The parties attended on 
that day, & the taxing master then held that the 
alleged bill of Oct. 27, 1892, was not really a bill 
of costs, but was only a lst of disbursements, & 
that, as the order directed him to tax two bills, 
& there was in fact only one, he could not under the 
order tax that one. On a subsequent application 
to tax the solrs.’ costs of the abortive order, the 
master held that the order had become inoperative, 
because he had not extended the time fixed by the 
order for the making of his certificate, & that he 
had no jurisdiction to order the client to pay the 
costs of the proceedings. But he intimated that 
it would be fair for the client to pay the solrs. 
£2 2s. The solrs. then acting for the client after- 
wards oltered to pay that sum, &, while the original 
solrs. were considering whether they would accept 
the offer, a second order of course was obtained 
to tax the bill of May 10, 1803. This order was 
obtained without any mention of the former order. 
On a motion by the solrs. to discharge this order :-— 
Held: the order had been irregularly obtained, 
& after the first order had become abortive, the 


v, BREWSTER (1820), 2 Mol. 407.-—IR. 

ec. Jo whom made—Supreme Court 
Judge.j—Where no action is brought 
by a solr. on his bill, his app ioaon 
for an order for taxation must be made 
to a Supreme Ct. Judge, irrespective 
of the amvuunt of the itl. —BAROLAY 





to be taxed upon 


uw bill is not necessary, vo. TloLMxes (1921), 63 DD. TL. R. 269; 
securities 17 Alta. I. R. 3395 (1922) 1 W. W. mh. 
obtained frum the client.—HAMILTON 62.-—CAN, 
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Sect. 5.—Tazation of cosis: Sub-sect. 2, B. & C.; 
sub-scct. 3, A. & B. (a), (b) & (c).] 


client was not entitled to obtain another order to 
tax the bill, except upon a special application & 
on the terms of paying the solrs.’ costs of the 
former proceedings. The order was not, however, 
discharged ; but the judge directed the taxing 
master to proceed under it to tax the bill, & also 
to tax the solrs.’ costs of the former proccedings 
& to bring those costs into account.—e TAYLon, 
Sons & TARBUCK, [1894] 1 Ch. 503; 63 L. J. Ch. 
290; 70 L. T. 161; 42 W. R. 329; 38 Sol. Jo. 
238; 8 R. 170. 

Annotation :---Refd. Re Macintosh & Thomas, [1903] 2 Ch. 394. 

1835. Where action brought by solicitor-——-For 
amount greater than bill of costs.|—- A solr. delivered 
a bill of costs with a cash account at the foot, which 
showed a balance due to him larger than the amount 
of the bill, & then brought an action for the whole 
amount :— Held: under the circumstances, the 
common order to tax was improper, & a special 
application must be made.—Rte YeETrs (1864), 33 
Beav. 412; 3 New Rep. 508; 55 I. RR. 427. 
Annotation :--Distd. Re Ward (1896), 65 L. J. Ch. 595. 

1836. After payment of bill.|; A summons taken 
out to tax a bill paid eight years ago is not the 
proper course ; a person wishing to tax such a bill 
must show a special case & proceeded by petition. 
—Re Woovarn (1869), 17 W. R. 1006. 

1837. Where application not made within twelve 
months of delivery of bill.|—J?e STREET, No. 1939, 
post. 

1838. Where right of solicitor to withdraw bill 
disputed.|—-#e Trrompson, No. 1594, ante, 

1839. ———.]—-Re Woop (1891), 36 Sol. Jo. 127. 

1840. Where another unsettled bill outstanding—- 
Application by assignee of bill.|—Re Wann, No. 
1740, ante. 

1841. Where dispute as to relationship— Between 
pad solicitors.|—Re HADDELSEY (1891), 35 Sol. Jo. 

63. 

1842. Where dispute as to facts.|—-Rte C., No. 

2262, post. 








C. Time for Application. 
See Sub-sect. 3, post. 


SUB-SECT. 3.—WHEN ORDER MADE. 
A. In General. 

See Solicitors Act, 1843 (c. 73), 8. 37. 

1843. Bill taxed by commissioners in bankruptcy 
—Specific errors must be shown.]—A petition for 
an order to tax a solr.’s bill of costs up to the 
choice of assignees. after it has been taxed by the 
conus,, will not be granted unless specific errors 
are stated.—Ite SuTTON, Lx p. BRERETON (1819), 
4 Madd. 479; 56 EB. R. 782. 

1844, Effect of lapse of more than twelve 
months.|— Where a solr. had received the estate 
of a bkpt. & charged the assignees, his clients, in 


PART VI. SECT. 5, SUB-SECT. 3.—A. 

d. Solicitor having funds of client in 
possession. |—Where o solr. has funds 
of w cilent in his possession, or has 





ordered the solr, to pay costs of the 
application.—CLARKE v. MANNERS, Ite 
MANNERS (1853), 4 Gr. 432.—CAN, h 

f. One taxable atem in bill.}—When 


SOLICITORS. 


his account, with the amount of his bill of costs, & 
the bills had been taxed & ascertained by the 
comrs. more than a twelvemonth before the pre- 
sentation of a petition by a creditor for the taxa- 
tion of the bills, it was held that Solicitors Act, 
1843 (c. 73), s. 47, did not apply.— Ze Scowcrort, 
Ez p. Rens (1845), 6 L. T. O. 8. 104; 9 Jur. 996, 
Ct. of R. 

1845. Where action not finished—Right of 
solicitor.|—If a decree has been obtained in a cause, 
& has for a long time been prevented from being 
worked out by the obstinate conduct of some of 
defts., the solr. of pltf. is entitled to have his costs 
taxed, without waiting for the end of the suit.— 
Hopson v. SHEARWOOD (1845), 8 Beav. 486; 5 
L. T. 0.8.19; 50 EB. R. 191. 

1846. Right of client—Where subsequent 
order in action for taxation & payment.]—A., the 
next friend of infants in a suit, employed B. as 
solr. therein & in other matters. An order was 
made, in the suit, for the taxation & payment to 
B. of his costs of suit. Before this had been donc, 
A. obtained, ex p. an order to tax B.’s bill in all 
the matters in which he had been employed for 
A. :—Held; the order was regular.—Re FLUKER 
(1855), 20 Beav. 143; 52 H. R. 657, 

1847. Costs omitted in taxation under previous 
order—Application by solicitor.|—-The costs of all 
parties were, in 1857, ordered to be taxed & paid 
out of a fund in ct., & the residue was directed to 
be paid to the parties entitled. Solrs., who had 
acted for some defts. down to 1840, had no notice 
of the order, & their costs had been omitted in the 
taxation. Upon their petition, these costs were 
ordered to be taxed & paid by the parties to whom 
the residue of the fund had been paid over.— 
ARMSTRONG v. STORER (No. 2), BAZALGETTE v. 
ARMSTRONG, ARMSTRONG UV. JEFFREYS (1859), 27 
Beav. 471; 54 KE. R. 187. 

1848. Effect of delay by client after delivery of 
bill.} —Brooks v. SMEBOTTOM (1874), cited in 10 
Ch. App. 292, n. 
enon :~Consd. De Buy v. Griffin (1875), 10 Ch. App. 

292, u. 

——.]|--See Sub-sect. 3, B., post. 

1849. Effect of delivery of amended bill by 
solicitor.|---Rte JoNrES, Hw p. KING, No. 1589, ante. 

Amendments & withdrawals of Dills.|— Sec 
Sect. 4, sub-sect. 6, ante. 








B. Application before Payment. 
(a) Within One Month of Delivery of Bill. 

See Solicitors Act, 1843 (c. 73), 5. 37. 

1850. Absolute right of client.] (1) After 
payment of a bill, an order for taxation is not to 
be obtained as of course, even by a party liable to 
pay the same. Under Solicitors Act, 18438 (c. 73), 
any party entitled to the order may obtain it, as 
of course, & without special direction, within one 
month after delivery, & with such special direc- 
tions as the et. may order to be imposed, after the 
expiration of one month from the delivery, but not 


—Re SOLICITORS (1877), 7 P. R. 263,— 
CAN. 








- -]—On an application by solra. 
to tax costs against their clients, when 


papers over which he claims a lien, this 
et. will order delivery & taxation of his 
bills & payinent of any balance,though 
the services for which he claims have 
been whally in county ct. proceedings. 
—Re PRINCE, 3 Ch. Ch. 282.—CAN. 

eo. Whether upon flaupse of seven 
years. }—Where a solr, bad irregularly 
proceeded to tax as between solr. & 
client, in the client's absence, the ct. 
upon @ petition presented seven years 
afterwards, ordered a taxation, treating 
tho previous tuxation as void, & 


a solr.’s bill contains one taxable item 
the whole bill 15 taxable.-—HOwaArRb 
v, eto (1890), 7 Man. L. hi. 181. 


PART VI. SECT. 5, SUB-SECT. 3.— 
B. (a). 


g. Right of solicitor.}-—Under 34 
Vict. c. 12, 8. 13 (O.), where a month 
has clapsed since the delivery of a bill 
of costs, the solr. is entitled to a 
reference for taxation to the master of 
the county in which the work was donc. 


tho bill was rendered on Aug. 22, & 
the poe prescnted on Sept. 22 :—~ 
Tleld : too soon. The month must be 
reckoned exclusive of tho day of 
rendering the bill & presenting the 
petition.—Ite Morpuy & KERR (1866), 
2 Ch. Ch. 56. -CAN. 

k. 4 Dun atop in chambers.]— 
Where the bill had been delivered more 
than a month, the clicnt must apply 
for taxation in chambers: otherwise the 
order can be obtained on pracipe.—He 
we sas =" ~ (1866), 2 Ch, ch h8,—CAN, 
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after verdict, writ of inquiry, or payment. In 
those cases a special order made upon special 
circumstances, to be proved to the satisfaction of 
the ct. is required. 
(2) A mere volunteer, under no previous lia- 
bility, does not 2 paying a solr.’s bill acquire a 
right to tax it.—e Broke & FLOWER (1844), 5 
Beav. 406; 13 L. J. Ch. 157; 2 L. T. O. S, 438; 
8 Jur. 505; 49 BH. R. 635. 
Annotation :-—Refd. Re Gaitskell (1845), 5 L. T. 0. S. 325, 
1851. J— Fx p. ELiis (1860), 2 L. 'T. 233. 
1852. ——- -.]~--Me BROCKMAN, No. 2188, post. 








(b) Within Twelve Months of Delivery of Bill. 

See Solicitors Act, 1843 (c. 73), s. 37. 

1853. Right to order as of course.|--I?e Bynrcu, 
JIOLLAND v. GWYNNE, No. 2251, post. 

1854, ——--—-.]—-Ite BIGNOLD, No. 1783, ante. 

1855. Whether order made ex parte.|—~Iic 
GAITSKELL, No. 1578, ante. 

1856. Jurisdiction of court to impose condition— 
Payment into court of amount of bill--- Bill for 
small amount.|---Where a reference for taxation 
of a solr.’s bill of costs is applied for, after the 
expiration of the one month mentioned in Solici- 
tors Act, 1843 (c. 73), s. 37, & the bill is under £100 
in amount, the order will be made for a reference, 
without requiring the amount of the bill to be paid 
into ct.—Re Bromury (1844), as reported in 7 
Beav. 487; 49 FB. R. 1154; sub nom. Re BROMLEY, 
Ka p. LONDON & Brienron Ry. Co., 13 L. J. Ch. 
320. 

Annotations :—Consd. Ike Brockman, [1909] 1 Ch. 354. 

Refd. 7’e Plummer, [1917] 2 Ch. 432. 

1857. —-—— Production of deeds---Costs of ap- 
pointing new trustees of settlement.|--La yp. 
SALTER (1844), 2 L. T. O. 8, 325, L. C. 

1858. Submission to pay.|—/ie BROCKMAN, 
No. 2188, post. 

-——.]—See Sub-sect. 4, B., post. 

1859. What directions court will give—Order for 
taxation of second of two bDills---First bill delivered 
more than twelve months.}|---A solr. delivered to 
the directors of an abortive railway co. his bill of 
costs, No. 1. It was perused by an experienced 
solr., named by the solr. retained, at the request of 
the directors, & items were taxed off, leaving 
£275 5s. 5d. as the amount due. The directors 
paid £200 on account, leaving a balance of £75 5s. 5d. 
due. An order to wind up the co., under the 
Winding-up Acts, was obtained, & the solr. 
claimed a lien on the papers for his costs. He 
dchvered a bill of costs, No. 2, commencing with 
the balance of £75 5s. 5d., amounting to £233 
9s. 10d. On the petition of the official manager, 
seeking the taxation of the solr.’s bills of costs, 
No. 1 & No. 2, it appeared that the bill of costs 
No. 1 had been duly delivered more than twelve 
months before the date of the petition to tax :— 
Held: bill No. 1 could not be taxed, except under 
special circumstances, which did not exist in this 
case; & the ct. ordered bill No. 2 to bo taxed, 
directing the master not to investigate the accu- 
racy of the balance of bill No. 1, with which bill 
No. 2 commenced, further than to ascertain that 
that balance had not in fact been paid.—Re 
JAMES, Hx p. QUILTER (1850), 4 De G. & Sm. 183 ; 
64 E.R. 789. 

Annotations :—Distd. Re Marscilles Extension Ry. & Land 


3o., Hx p. Evans (1870), L. R. 11 Eq. 151. Consd. 7te 
Foss, Bilbrough & Foss, {1912} 2 Ch. 161. 


——~—~.]—See Sub-sect. 4, B., post. 





PART VI. SECT. 5, SUB-SECT. 3,— 
B. (0). 


1866 i. General rule—Taration nol 
ordered—Without proof of special cir- & 
J.—-VOL, XLII. 


show 


cumstances.}—-A petitioner seeking to 
tax a bill rendered over a yoar must 
allege & establish items of overcharge, 
special circumstances.—Re 


177 


1860. When time begins to run—Billis delivered 
at different times—Relating to same business.|— 
N. acted as solr. of J. from 1833 to 1857, & during 
that period received & paid large sums of mone 
on his account. In Nov. 1853, N. delivered to J. 
his account current from 1833 to that time, & in 
it took credit for twenty-seven bills of costs, which 
he delivered at. the same time. N. afterwards, in 
Feb. 1857, & June, 1857, delivered continuations of 
his accounts, taking credit in them for subsequent 
bills of costs, which were delivered along with the 
accounts in which they were included. None of 
the accounts were ever scttled. In July, 1857, 
the relation of solr. & client was determined, & J. 
placed the matter in the hands of a fresh solr. 
In Mar. 1858, the last account was delivered, with 
another bill of costs. In Apr. 1858, J. presented 
a petition for taxation of all the bills, showing 
considerable items of overcharge :—Held: a taxa- 
tion of all the bills ought to be directed, though 
most of them had been delivered more than twelve 
months before the petition was presented. 

The continuance of the connection between solr. 
& client will be taken into account as a reason for 
delaying a petition for taxation.—Re NICHOLSON, 
(1861),3 De G. F. & J.93; 45 1. R. 8133; sub nom. 
Re NicuoLson, Er p. JOHNSON, 30 L. J. Ch. 585 ; 
10. 7.167; 7 Jur. N.S. 484; 9W. QR. 441, L. JJ. ; 
subsequent proceedings, 29 Beav. 665. 


Annotation :—Expld. Re Elmslie, Kx ». Tower Subway 
Co. (1873), L. RR. 16 Eq. 326. 


1861. .|—Re STREET, No. 1939, 
post, 











1862. —— -- Effect of letter correcting 
earlier bills.|—-J%?e CARTWRIGHT, No. 2033, poet. 

; ------,]--The retainer & em- 

ployment of a solr. in such a matter as a bkpcy., 

an administration, or a winding up, does not 
constitute an entire contract so as to deprive the 
solr. of his right to payment, except for costs out 
of pocket, till the whole matter is completed, & 
successive bills of costs in such a matter are not 
necessarily to be treated as one bill brought down 
to the date of the latest delivery. Accordingly, 
where solrs. had been retained to act for a trustee 
in bkpcy., & also to protect the interests of S., a 
creditor, who subsequently by arrangement with 
the other creditors took over bkpt.’s estate, & 
delivered a bill of costs up to a certain date, with 
an intimation that there were then & would still 
be some further items, & delivered a second bill 
of costs, incurred after the date to which the first 
bill camie down—on an application to tax both bills, 
more than twelve months after the delivery of the 
first :—Held: they must be treated as separate 
bills, & the second bill only could be taxed.—He 

TIALL & BARKER (1878), 9 Ch. D. 538; 47 L. J. Ch. 

621; 26 W. BR. 501. 

Annotations :— Apld. Ie Nebon & Hastings (1885), 30 Ch. D. 
1. Consd. Ie Romer & Haslam, [1893] 2 Q. B. 2863; 
Underwood & Piper v. Lewis, [1891] 2 Q. B. 306. Refd. 
Ite Baylis, [1896] 2 Ch. 107; Re Pomeroy & Tanner, 

[1897] 1 Ch. 284. 


1864. ——-- -——-- —--- Where payments made on 
account of balances on accounts.|-—Ite NELSON, 
Son & ITastines, No. 1449, ante. 

1865. ———.]—Re Hupson, [1904] 
W.N. 32, 


(c) After Twelve Months of Delivery of Biil. 

See Solicitors Act, 1843 (c. 73), s. 87. 

1866. General rule — Taxation not ordered — 
Without proof of special circumstances.]—(1) An 

















CAMERON (186%), 2 Ch. Ch. 311.—CAN. 

1866 ii. .}-The ct. 

cannot refor a bill after it has been 

delivered twelve months, unless under 
N 
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5.—Tuxation of costs; Sub-sect. 3, B. (c) 


& (d).J 


application to tax an attorney’s bill under Solici- 
tors Act, 1843 (c. 78), must be within twelve 
calendar months after payment; but, under 
special circumstances, the ct. has power to order 
bills to be taxed twelve months after they shall 
have been delivered. 

(2) Where a party does not apply for the taxa- 
tion of a bill of costs within a month after the bill 
is delivered, but waits till an action is brought 
against him, & then makes terms & obtains time 
from the attorney, these are such special circum- 
stances as will induce the ct. not to refer a bill of 
taxation under Solicitors Act, 1843 (c. 73). 

(8) Where a promissory note & a bill of exchange, 
the one at two & the other at six months’ date, 
had been given in payment of the balance of an 
attorney’s bill—qu: whether payment under 
Solicitors Act, 1843 (c. 73), s. 41, is to be considered 
to have taken place at the time of the giving of the 
note, or at the time of its actual payment. 

(4) Semble: the mere non-payment of fees due 
to a barrister or special] pleader, does not constitute 
sufficient special circumstances to warrant an 
order for referring to taxation a bill which has been 
delivered more than twelve months.-—te WILTON 
(1843), 13 1. J.Q.B.17; sub nom. Ross v. WILTON 
21L. T. O. S. 127, 155; 7 Jur. 1133. 


Annotations :-—1a to (2) Refd. Sayer v. Wagst»ffe, Ie 
Saunders (1844), 2 L. T. O. S. 515. 48 to (4) Refd. Ire 
Nelson & Hastings (1885), 30 Ch. D. 1.) Generally, Refd. 
Re Massey (1909), 101 bE. T 517. 


1867. —-- -----  -.}—He Warren, No. 1922, 
post. 

1868. —--— --— -—-—.]—Re James, Ex p. 
QUILTER, No. 185, ante. 

1869. —-—- -—- ~——.|-~—Re GEDYE, No. 1468, 
ante. 

1870. - —---— - —-.]—-BENNeETT? v. Hitu, No. 
2176, post. 

1871. - -— .|~ (1) The mere fact that 





an action 3s pending upon an attorney’s bill does 
not give a common law judge jurisdiction to refer 
the bill for taxation after the lapse of a year, 
without special circumstances. 

(2) Qu.: whether charges for attendances, cte., 
in attempting to procure bail for a person who has 
been committed by a single magistrate for a 
breach of the peace, constitute charges for business 
done in a ct. of law, so as to enable a judge to refer 
the bil) for taxation.—-COWDELL v. NEALE (1856), 
1C.B.N.S8. 332; 20.3.0. P.37; 281. T. 0.8. 
173; 21 J.P. 326; 2 Jur. N.S. 1248; 140 FEF. R. 
137. 

1872. -——-— —-— —.] ~To entitle a client to 
an order for taxation of his solr.’s bill of costs 


special cucumetaunces.~ Reap vr. Cor- 
YON (1860), 6 CG. L. J. O. S. 114.— 
CAN. 

1866 iif. — : ---—.] —Where a 
client appbhes for taxation of an 
attorney’s bill after the expiration of 
a year from its delivery, he should 
show such speciul circumstances as 
would have justified a reasonable man 
in not previously secking a taxation, 


1866 viii. 





appeared 


uv. TREMAINE, [1925})3 1. L. 1. 9115 57 
O. L. it. 310.—CAN 


action has been brought by an attorney 
for a sum of £68, halance of untaxed 
costs, more than twelve month after 
the delivery of the bill thereof ; 

that before action brought, 
the attorney had offered to take a sum 
of £40 in full :-—Held 


SOLICITORS. 


after the expiration of twelve months from its 
delivery he must show either pressure or gross 
overcharge, amounting to what this ct. designates 
as fraud. But it is not necessary to show 
both. 

Taxation of a solr.’s bill for Parliamentary busi- 
ness ordered, under Solicitors Act, 1843 (c. 73), 
s. 37, upon a petition presented more than twelve 
months from the delivery of the bill, on the ground 
of gross overcharges, amounting to what this ct. 
designates as fraud, coupled with misrepresenta- 
tion by him in accounting for one of the items 
overcharged, notwithstanding the client knew of 
the circumstances, & had another legal adviser 
within a month of the delivery of the bill, & 
might reasonably have availed himself of these 
circumstances to present his petition within the 
twelve months. The special circumstances need 
not be such as to show want of knowledge, or 
opportunity for taxation, in the client.—Re 
STROTHER (1857), 3 K. & J. 518; 26 L. J. Ch. 695 
30 L, T. O. S. 68; 3 Jur. N.S. 736; 5 W. R. 797 ; 
69 BE. R. 1214. 

Annotation :~-Refd. Re Baker, Lees, [1903] 1 K. B. 189. 


1873. —-— -—-- --—.]—-Re Nicnoxnson, No. 
1860, ante. 
1874. —-— -— -—-.]-—-Where certain bills of 


costs were delivered to petitioner by his former 
solr. more than twelve months prior to the date 
of the petition, the ct. held that the charges were of 
such a nature & amount as constituted, under 
Solicitors Act, 1848 (c. 73), s. 47, special circum- 
stances, so as to give petitioner a right to an order 
to have them taxed, although more than twelve 
months after delivery of the bills had elapsed.— 
Re St. Prerre L. Hook, (1861), 3 Giff. 372; 66 
KE. R. 454; sub nom. Re Hook, 5 L. T. 5023 
10 W. R. 116; sub nom. Coox v. RossLuyn (HARI), 
Re Sr. PreRRE B. Hook, 8 Jur. N.S, 875. 

1875. — —---- —--~.]-~-] am of opinion that 
... there are no special circumstances sufficient 
to induce me to deviate from the ordinary course, 
which is to treat a solr.’s bill delivered more than a 
year as conclusive as to the amount, & to prevent 
the client having it taxed (MALIN, V.-C.).—DE 
Bay 7. GRIFFIN (1875), 10 Ch. App. 292, n.3; on 
appeal, 10 Ch. App. 291, L. JJ. 

1876, —-— -—--.]—OMMANEY v. CLEVELAND 
EXTENSION MINERAL Ry. Co. (1890), Zmes, 
Feb. 17, D.C. 

1877. Exception to rule-~Company going into 
liquidation within twelve months.]--- Bills of a solr. 
of aco. delivered within twelve months before it is 
wound up, or after the winding up has commenced, 
are subject to taxation, though twelve months 
have elapsed since their delivery.—Re MARSEILLES 
EXTENSION RAILWAY & LAND Co., Wx p. EVANS 





reference made more than twelve 
months after delivery, whero special 
circumstances are shown.——Jte SMITH, 
ANDERSON & Co. (1883), 1 N. ZL. RR. 
339 (8S. C.) —N.Z. 

1866 x. -—- —— ——.}—QUEENS- 
BERRY’S (DUKE) Exiecurors v. Tait 
(1822), 1 Sh. (Ct. of Sess.) 398.—S§COT. 

1876 i. .}—Fte McCaRTHY 
(No. 1), McCarruy v. WALKER (1898), 


-Wheroe an 





& it 








: it was a proper 


or that he was prevented by some 


unuvoidable cause. — PATTULLO — vu. 
CHURCH (1880), 8 P. R. 363.—CAN. 
1886 iv. - }+-ARNOLDI 


v. O'DONOHOK (1882), 2 O. RR. 322.— 
CAN. 


1866 v.— — ---—- —-—..}— Ire Burr r- 
FIELD (1801), J4 P. It. 149.—CAN, 

1886 vi. —— ——--—---.}/—Re Cris- 
HOLM & Louie (1891), 16 b. R. 162.— 
CAN. 


1866 vii. -—— ——- --—-..] —ARNOLDI 


case for a reference for taxation, & 
the special circumstances were suffi- 
cient, under 12 & 13 Vict. c. 33, 8. 2.— 
ane v. MURRAY (1863), 9 L. T. 


1866 ix. ~. J}--Where 
payment {s made on account of bills 
of costs, & the amount is appropriated 
to one of the accounts contained in 
such bills in preference to others, but 
no notice of this appropriation is given 
to the person paying, such a payment 
is not a bar to an application for 


2 Terr. L. R. 346.—CAN, 

1876 ii, ——— J} Re 
(1866), 15 L. T. 101.—IR, 

1 Exception to — rule-—- Company 
ordered to be wound up.j—The rule 
requiring special circumstances to 
warrant the reopening or taxation of 
a bill of costs after twelve months, 
does not apply where the bill has been 
delivered after a co. has been urdered 
to be wound up.—CLaRKE v. UNION 
Frre Ins. Co., CaAston’s Case (1884), 
10 P. Rt. 339.— CAN, 


M‘'CAY 
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(1870), L. R. 11 Hq. 151; 40 L. J. Ch. 197; 23 
L. T. 647; 19 W. R. 879. 

— Ry brough, P t i; 
anon Ole. Be Posy, Bulow, Page & To 

Cole (1889), 37 W. It. 742. 

1878. ——- —--— Application subsequently made 
by liquidator.;—(1) A co. went into voluntary 
liquidation. A bill of costs was delivered by their 
solrs. to the co. less than twelve months before the 
liquidation. The liquidator took out a summons 
to tax more than twelve months after delivery of 
the bill:—Held: since delivery twelve months 
had not expired within Solicitors Act, 1843 (c. 73), 
s. 37, the date of the winding up, not the issuc of 
the summons, being the material date. 

(2) Moneys advanced by the co. to the solrs. 
were retained by them in satisfaction of the bill :— 
Held: the retention did not amount to payment 
within Solicitors Act, 1843 (c. 73), s. 41, there being 
no settlement of account.—e Foss, BILBROUGH, 
Praskirr & Foss, [1912] 2 Ch. 161; 81 L. J. Ch. 
558; 106 L. T. 835; 56 Sol. Jo. 574, 

Aion :—Mentd. fe Palace Restaurants, [1914] 1 Ch. 


1879. ——— Fund paid into court within twelve 
months—-Application made on _ distribution of 
fund.]—B. acted as attorney for G. in an action 
which resulted in G.’s recovering a large sum. 
A. bill was filed by persons claiming through G. 
to establish their equitable title to that sum, & 
in Feb. 1871, deft. in the action paid the sum 
recovered into ct. to the credit of the cause in 
which B. was deft. in respect of his lien. Jn Mar. 
1871, B. delivered his bill of costs in the action to 
G. In Dec. 1878, the suit: was compromised, & the 
fund distributed except a sum kept in ct. to answer 
B.’s claims :—Held : B. was not entitled to have 
his bill of costs paid out of the fund without. 
taxation, however the case nught have stood, if 
his bill had been delivered at such a time that G.’s 
right to tax it would have been lost before the fund 
was paid into ct. - De BAY v. GRIFFIN (1875), 10 
Ch. App. 291; 23 W. R. 737, L. JJ. 

1880. Jurisdiction to refer to master for investiga- 
tion---Where objection to particular items.|—J/ie 
Park, CoLe v. PARK, No. 1710, ante. 

1881. — - --.|—Where a solr. sucs by a 
specially indorsed writ to recover the amount of a 
bill of costs, which has been delivered more than 
twelve months before action brought, & applies 
for leave to sign final judgment for the amount 
thereof under R.S. C., Ord. 14, deft., in the absence 
of special circumstances entithog him to have the 
bill taxed under Solicitors Act, 1843 (c. 73), 5. 37, 
is not entitled, upon showing a reasonable ground 
of objection to a few only of the items in the bill 
as being unreasonable in amount, to have the whole 
bill taxed, but the ct., in the exercise of its gencral 
jurisdiction, will give leave to defend as to the 
items objected to so as to have those items inquired 
into by taxation or otherwise.—JONES & SON »v. 
WHITEHOUSE, [1918] 2 K. B. 61; 87 L. J. WK. B. 
$40; 119 J. T. 923; 62 Sol. Jo. 604, C. A. 


(d) After Action Brought. 


See Solicitors Act, 1843 (c. 73), s. 37. 

1882. Whether order made.|—-The bill of an 
attorney cannot be taxed at the trial of an action 
brought upon it, nor after verdict. If there has 
been an account settled between the attorney & 
his client, the bill shall never afterwards be taxed 


PART VI. SECT. 5, SUB-SECT. 3. -- 
B. (d). 


m. Duty of client to come promptly.) 
— Although the cts. will interfere & 


order a retuxation of costs, oven after 
a judgment has been obtained for 
them, when the overcharges are gross 
& excessive, yet a client must come 
promptly, more especially when the 
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as of course (LORD MANSFIELD, ©.J.).—HOorenr v. 
Tinh (1779), 1 Doug. K. B. 198; 99 BE. R. 130. 
Annotations :—Consd. Re Park, Cole v. Park (1889), 41 Ch. 
D. 326. Refd. Brown v. Tibbits (1862), 11 C. B. N.S. 
odo 


apes: - .| LANGSTAFFE v. TAYLOR, No. 1973, 
post. 
1884, —~ —-.J|—An attorney’s bill may be referred 


to the master for taxation, after an action had been 
brought upon it, & a verdict recovered, on a 
suggestion that some of the items of the bill would 
not have been allowed by the master, had it been 
originally referred to him for taxation ; but upon 
the terms of deft. paying the costs of the applica- 
tion, the costs of the taxation, & the costs of the 
cause as between attorney & client, pltf. being at, 
liberty to take out forthwith the money which had 
a paid into ct.—-LEE v. WILSON (1820), 2 Chit. 
Annotation ;-— Consd. Ite Whicher (1844), 2 Dow. & L. 407. 

1885. —--—.]—An attorney’s bill may be referred 
for taxation, after verdict for the full amount.— 
NUTTALL v. MARR (1823), 3 Dow. & Ry. K. B. 33. 

1886. ——-.]-; Where, in an action for an 
attorney’s bill, the defence insisted on was, that 
pltf. had been overpaid, but pltf. obtained a 
verdict, a motion to refer the bill to the master 
for taxation was held to be too late.—STABLES v. 
BRAYSHAW (1825), 3 L. J. O. S. K. B. 160. 

1887. --- .J—On a summons by one of two 
defts., after an action commenced on an attorney’s 
bill, to have such bill referred to the mastér for 
taxation, the judge in his discretion has power, by 
common Jaw, 10 order the taxation without 
requiring deft., who has obtained the summons, 
or his attorney, to enter into an undertaking to 
pay what shall appear to be due on such taxation. 
WATSON v. PosTAN (18382), 2 Cr. & J. 3703 2 
Tyr. 406; 1L. J. Ex, 131; 149 EK. R. 158. 

1888. .--.]--An ex parte application by deft. 
to have his solr.’s bill taxed after an action had 
been comimenced to recover the amount of it, & 
to have proceedings at law stayed in the meantime, 
allowed to be regular.—Hoorer v. HOoLpDway 
(1833), 2 L. J. Ch. 185, L. C. 

1889. Writ of inquiry executed.| --- 
Attorney’s bill not to be taxed after inquiry 
executed.-—CLARKE v. TAYLOR (1735), Cooke, Pr. 
Cas. 118; Barnes, 124; 125 E. R. 995. 

1890. --—- Judgment by default.|—-Where an 
action at law has been brought by a solr. for his 
costs, & deft. permitted judgment to go by default 
at law, equity cannot interfere to order taxation.— 
BRYAN v. Twia@ (1834), 3 L. J. Ch. 114. 

1891. —-— Action on promissory note.|-—~ 
Ite A Souticiror (1894), 38 Sol. Jo. 239. 

1892. Action against two clients jointly -- 
Undertaking to pay by one alone.]—-A bill of costs 
having been incurred by A. & B. jointly, & 
an action having been brought against them for 
the recovery of the amount, the ct. refused to direct 
a taxation & to stay the proceedings at law, on 
the undertaking of A. alone, to pay what might 
be found due.—fe CHILCOTE (1839), 1 Beav. 421 ; 
48 BH. R. 1008. 

Annotation :—Retd, Re Lewin (1853), 16 Boav. 608. 

1893. Jurisdiction to make order without 
imposing terms.|—-Where an attorney’s bill con- 
tains taxable items, the ct. has authority, after 
action brought, to refer it for taxation, without 
requiring any admission of liability on the bill, 

















relationship of solr. & client: has ceased 

to exist, to obtain such relief, & it 

will not be granted if the amount over- 
aid ig small.—te Scorr, Soorr r. 
URNHAM, 3 Ch. Ch. 467.—CAN. 
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Sect. 6.——-Taaation of coats: Sub-sect. 3, B. (d) & 
(e), & C. (a) 4., ti. & 2.) 

or imposing any other terms upon deft.—WILLIAMS 

v. GrirFrirH (1840), 6 M. & W. 32; 8 Dow, 414; 

9L. J. lx. 185; 4 Jur. 803; 151 EH. R. 310. 


Annotations :-—-Refd. Peters v. Sheehan (1842), 10M. & W. 
213; Cowdell v. Neale (1856), 1 C. B. N.S. 332. 


1894. Necessity for proof of special circum- 
stances.}--T?e BARNARD, Ex p. WETHERELL, No. 
2030, post. 

1895. - -— Stay of further proceedings.|—-ANON., 
[1876] W. N. 39; 20 Sol. Jo. 261; Bitt. Prac. 
Cas. 1}13; 2 Char. Cham. Cas. 3. 

1896. —-—— Action on amended bill.]|—-LumMspEN 
v. SHIPCOTE LAND Co., No. 1572, ante. 

1897. Order made before notice of action.]— 
A client obtained an order of course to tax, after 
action brought, but before notice of it, & the order 
did not provide for the costs of the action :—Held : 
this was not irregular.—Re FKARINGTON (1864), 33 
Beav. 346; 55 E.R. 401. 

Annotation :—Distd. Re Webster, [1891] 2 Ch. 102. 

Action by personal representative of sollcitor.}— 

See Sub-sect. 3, B. (e), post. 


(e) After Deuth of Solicitor. 

1898. Whether taxation ordered—-After action 
brought by personal representative.]—GRrEGQ’s 
CASE (1706), 1 Salk. 89; 91 E.R. 835 subsequent 
proceedings, 2 Salk. 596. 

99. -—~ -——.]—Motion to tax deceased 
attorney’s bill denied.—-GuriIFrFITH v. SQUIRE (1730), 
Cooke, Pr. Cas. 58; 125 HK. KR. 956, 

1900. — -—~ .|- An attorney’s bill may be 
referred for taxation, though it is his exor. who sues 
on it.—-PFNSON v»., JOHNSON (1813), 4 Taunt. 724 ; 
128 H.R. 515. 
aa stion :--Expld. Doc d Sabin v. Sabin (1810), 8 Dowl. 

Ow 








—-.|—-WILLIAMS v. GRIFFITH, No. 





1901. 
1626, ante. 

1902, -- —-.}~-Several bills of costs of a solr. 
had been paid by his client, without any taxation 
having been made, & without their being examined 
by any other professional adviser on behalf of the 
chent. After the death of the solr., a petition was 
presented, praying that these bills might be referred 
for taxation :—-Held: the ct. had not jurisdiction 
to make an order, as against the exors. of the solr., 
for the taxation of these bills after the solr.’s 
death.--MADDEFORD v. AUSTWICK (1838), 3 My. 
& Cr. 423; 71. J. Ch. 304; 3 Jur. 668; 40 E.R. 
990, L. ©. 

Annotations :~-Apld. Doe d. Sabin 7. Sabin (1840), 8 Dowl. 
448. Consd. Ate Vines & Hobbs, Ev p. Shackell (1852), 2 
DoG.M & G,. 8t2. 

1903. —-— Bill delivered by executor.]—An 
altorney’s bill delivered by his exor. before action 
brought, is not taxable-—DOokE d. SABIN v. SABIN 
(1840), 8 Dow]. 468; 4 Jur. 247. 

1904 |\—he Vines & MTonns, 
SUACKELL, No. 2106, post. 

1905. Revival of order—Death of solicitor pend- 
ing taxation.|--Re WHALLEY, No. 1585, ante. 

1906. — -—~ Whether order made ex parte.] — 
Pending a taxation the solr. died :—-//cld: his exors. 
might revive the proceeding against their client by 
an ex p. order.—Re WAUGH (1859), 29 Beav. 666 ; 
30 I. J. Ch. 796, nv; 9 W. R. 775; 54 E.R. 787. 
Anion :~-Folld. Ae Nicholson (1861), 30 L. J. Ch. 


1007. -|—A client may apply 
ex parte against an extrix. of a solr. deceased, to 


Le 4). 











PART VI. aE es pu bsoeer: 3.— 
. (a) i. 
19103. Necessity for delivery of proner 


bill of costs.}—Where no bill of costs 
hag been delivered by a solr. to his 
cent, there cannot be payment within 


SOLICITORS. 


revive an order for the taxation of the solr.’s bills 
of costs.—Re NICHOLSON (1861), 29 Beav. 665 ; 30 
L. J. Ch. 796; 9 W. R. 774; 54 E. R. 786. 

1908. Form of order—After death of one of two 
solicitors.]—Re Curtis & Bets, [1887] W. N. 126, 


C. A. 

1909. Validity of order—Where no legal personal 
representative appointed.|—Re Curtis & BETTS, 
[1887] W. N. 126, C. A. 


C. Application after Payment. 
(a) What Amounts lo Payment. 
i. In General. 

1910. Necessity for delivery of proper bill of 
costs.|— Re BAYLis, No. 1942, post. 

1911. Proof of payment.]—J?e Woop (1844), 4 
L. T. O. S. 109; subsequent proceedings (1845), 4 
L. T. O. S. 310. 

1912. Payment of estimated amount.]—Payment 
of the estimated amount of a bill of costs, though 
falling a trifle short of the real amount of the bill 
afterwards made out & sent, but the balance not 
demanded, nor any intimation of anything still 
due, is payment to satisfy Solicitors Act, 1843 
(c. 73).—Re DUNCAN (1845), 6 L. IT. O. S. 82. 

1913. Payment by solicitor executor to himself — 
With concurrence of co-executor.|-—— Ie JETH- 
BRIDGE, No. 2020, post. 

1914. Payment by third party.|—-A solr. delivered 
a general estimate of costs due to him, without 
specifying the particulars. The client signed a 
memorandum agreeing to the statement, & 
requesting A., to whom he had given his accept- 
ance, to pay the amount. A bill filed by the client 
more than three years afterwards, to obtain a 
delivery & taxation of the bill of costs, was dis- 
missed with costs.-—TURNER v. HAND (1859), 27 
Beav. 561; 54 BE. R. 222 


annotations :--Expld. We Stogdon (1887), 56 L. J. Ch. 420, 
Eee West, King & Adams, lar p. Clough, [1892] 2 
1915. Payment on account.| --An application to 

tax a solr.’s bill within a year of its delivery should 

be made by common order, & not by special 
summons, although a payment may have been 
made on account.— Me Woonarp (1869), 18 W. BR. 

37. 

1916. .|—Pltf. had paid the amount of an 
account sent in by his solv., which account was not, 
however, a ‘‘ bill of costs” inasmuch as it did not 
set out the particular items charged. More than 
twelve months after such payment, pltf{. took 
out a summons for delivery & taxation of solr.’s 
bill of costs. No bill of costs had been delivered 
at the date of the hearing of the summons :-~ 
eld: the payment on account could not in the 
circumstances be made referable to the bill of 
costs which would be delivered after the hearing 
of the application; & pltf. was entitled to the 
common form order for delivery & taxation, not- 
withstanding the payment made upwards of twelve 
months before the issue of the summons.—Re 
CALLIs (1901), 49 W. R. 316. 

1917. Payment of principal, interest & costs by 
mortgagor.|-——J?e GRIFFITH, JONES & Co., No. 1986, 





ost. 
. 1918. Payment to solicitor’s managing clerk.]— 
Re VieatnH, PARKER & BRETT (1898), 43 Sol. Jo. 
98, C. A. 
ii. Giving Negotiable Instrument. 
1919. Whether equivalent to payment.]|—-Where 
a client gives his attorney a bill of exchange or 


Solrs. Act, R. 5S. O. 1897, c. 174, 8. 49,— 
te PINKERTON & COOKE (1899), 18 
PP. . 331.--CAN, 
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romissory note for the amount of his bill, which is 
Ditimately. paid, the twelve months limited by 
Solicitors Act, 1843 (c. 73), s. 41, for taxation of 
the bill after payment, date from the time when the 
bill or note was paid, not when it was originally 
given, unless there be circumstances to show that 
it was treated by the parties as actual payment at 
the time when given—Fe HARRIES (1844), 13 
M. & W. 8; 1 Dow. & L. 1018; 13 LL. J. Ex. 
259; 3L.T. 0.8. 138; 8 Jur. 453; 153 E.R. 1. 
Annotation -—Consd. 7?e Sanders, Ex p. Wagstaff, Sayer vu: 

Wagstaff (1844), 14 L. J. Ch. 116. 

1920. ---—.|]—-(1) The delivery by a client of a 
promissory note, held, under the circumstances, 
to amount to a payment of a bill of costs. 

(2) The special circumstances under which a 
paid bill may be taxed are such as exist or take 
place at the time of payment, or such as appear 
on the face of the bills themselves: (a) where 
payment is extorted, & there are improper charges 
even of a small amount, or (b) where the charges 
are so gross as to evidence fraud & oppression, 
taxation will be directed after payment. 

(3) It is imprudent for a client to pay, & for a 
solr. to receive, his bill of costs, so closely upon theic 
delivery, that they cannot have been deliberately 
& carefully perused & examined by the client ; but 
tlis alone is not sullicient to warrant a taxation 
after payment.—/te Cunriz (1846), 9 Beav. 
602; 1 New Pract. Cas. 649; $ L. T. O. S. 310; 
10 Jur. 076; 50 FE. R. 476. 


1921. -—-— Promissory note.|—SAayvgERn v. WaAu- 
sTaAFr, No. 2152, post. 
1922. -- -— — Accompanied by memorandum 


of lien.|—-(1) A solr., at the request of his client, 
delivered certain bills, accompanied by a cash 
account; & at a subsequent meeting, the client, 
without any pressure other than the influence 
arising from his want of money to mect so large 
a demand as appeared on the balance, signed a 
pronussory note for the amount, & also a memo- 
randum of hen on his real estates for the same by 
way of security to the solr. The client had had 
sullicient time to examine the bills, & the solr. 
had not asked for payment. On a petition for 
an order to tax :—Held: the promissory note & 
memorandum amounted, under the circumstances, 
to payment; as the petition was not presented 
within the year after payment, the order for 
taxation could not be made. 

(2) There being only general complaints of 
numerous overcharges & unreasonable items, but 
no specific items pointed out as erroncous, & {he 
petition being presented more than a year after 
delivery : --dZeld: the special circumstances were 
not such as to justify taxation, even if the bill 
had not been paid.---2e JlAnpEn (1847), 10 Beav. 
284; 2 New Pract. Cas. 336; 10 L. T. O. S. 33; 
50 Ik. R. 591. 





1923. —--- —~-—-.| -Re A Soxicrron (1894), 38 
Sol. Jo. 239. 
1924. -—-— Effect of subsequent dishonour.|—— 


(1) An attorney had delivered a bill in 1840 & 
continued to act as attorney afterwards. In 1842 
the client, being pressed for payment, demanded 
a statement of his account, & gave two joint notes 
vf hand, which the attorney swore he received “in 
lien of cash.” The attorney, after these notes 
became due & were paid, delivered two other 
bills, comprising some of the items, & extending 
over a portion of the time included in the first. 
On notion to refer the bills for taxation :—Held : 
the three bills together constituting in point of 
fact but one bill, ‘“‘ the payment of any such bill” 
within Solicitors Act, 1843 (c. 73), 8. 41, so as to 
preclude taxation after the lapse of twelve months 
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must be a payment after the delivery of the whole 
of such hills. 

(2) Sembie: the mere delivery of a bill of 
exchange or promissory note is not a payment 
within that section, when, if the bill of exchange 
or promissory note were dishonoured at maturity, 
the client would remain liable on the attorney’s 
bil.—Re Peacu (1844), 2 Dow. & L. 33; 13 
L. J. Q. B. 249; 8 Jur. 692. 


Annotation :—As to (1) Refd. Ae Hall & Barker (1878), 47 
L. J. Ch. 621, 


1925. — _--The handing by a client to 
his solr. of a negotiable security for the amount 
of his bill of costs, coupled with the giving of 
a receipt by the solr. in which it is expressed to 
be taken ‘in settlement ”’ of his bill, does not 
amount to payment in the event of the negotiable 
security being dishonoured, unless there be proof, 
the onus of which lies on the solr., that such was at 
the time the intention of the parties, & that the 
client was aware of the effect of the transaction 
upon his right to tax the bill of costs.—Re HoMEn 
& ITASLAM, [1893] 2 Q. B. 286; 69 L. T. 5473 42 
W.R. 51; 4 RR. 4865 sub non. Re ROMER, Le p. 
SNELL, 62 L. J. Q. B. GLO, C. A. 

Annotation »--Refd. Underwood & Piper v. Lewis, [1894] 2 

Q. B 300. 

1926. ~- -——--.; —Pitf., having acted as solr. 
to deft., delivered to him a bill of costs, & deft. 
signed two promissory notes in payment. The 
first of the notes to become due was dishonoured. 
In an action on the note deft. contended that he 
was entitled to have the bill taxed before paying 
the note :—//eld : without deciding whether deft. 
had a right to taxation, pltf. was entitled to 
judgment on the note for the amount claimed, & 
if deft. applied for taxation & was held entitled 
to it he might, when the other note fell duc, have 
a defence to the extent of any suin deducted from 
the bill.—Srrwarr-Moort v. Spracue (1917), 34 
Te. Re 113. 

1927. When time begins to run—Date of pay- 
ment of instrument—Or when note given.]—Ie 
WiLTon, No. 1866, anie. 





1928. -Re Pracu, No. 1924, 
ante, 

1929. --—  - ..j--Kxe p. Hurcuins (1844), 3 
L. TT. O. S. 165. 

1930. —--— -— -.J—Ite Hanntes, No. 1019, ante. 

1931. —— ~— -.]|—SayreR v. WAGSTAFF, No. 


2152, post. 


tii. Lelaining Clients’ Money. 
1932. Whether equivalent to payment.|——Re 
GAITSKELL, No. 1578, ante. 





1933. ---.J—Re CoLQuHuouNn, DUNT v. DUNT, 
No. 2.86, post. 
1934, --—.| --(1) A retainer of a sum by a 


solr. out of moneys received for his client, is not 
a payment of his bill by the client. 

(2) Letters written by a solr. to his client 
which are not properly required for the interests 
of the client in the business for which the solr. 
is engaged will not be allowed on taxation. 

(3) In a proceeding by summons for taxation, 
it is not necessary to specify palpable overcharges 
by affidavit.—Ae Brapy (1867), 15 W. R. 632. 

1935. Retainer by solicitor executor.|— 
Re LueTnHBRiDGE, No. 2020, post. 

1936. Retainer by mortgagee’s solicitor— 
Mortgagor not informed of amount of surplus.|]— 
A solr., acting on behalf of mtgees., sold the 
mtged. premises, & on June 27, 1850, he retained 
the amount of his bill of costs out of the proceeds 
of the sale. On June 29, 1850 he sent a copy of 
the bill to the solr. of the mtgor., & on June 27, 
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Sect. 5.—Taxation of costs: Sub-sect. 3, C. (a) iii. 
& iv.) 

1851 the mtgor., applied for an order for taxation : 
—Held: the taxation might have been had upon 
the common order; the petition was presented 
in time; it could scarcely be considered a pay- 
ment of the bill of costs until petitioner had the 
means of knowing the amount of the surplus, & 
he was entitled to taxation, but he must pay the 
costs beyond the costs of the common order.—Re 
STEELE (1851), 20 L. J. Ch. 562. 

1937. ——~ Retainer with client’s assent.|—In 
an action by a client against his solr., the latter 
pleaded _ his bill of costs by way of set-off. The 
client obtained an order for the delivery of the 
bill & suffered himself to be non prossed :—Held : 
it was not necessary to state these circumstances 
on an ex p. application in Chancery for taxation. 

There being in this case no bill delivered, & no 
payment in the proper sense of the term which 
means cither a payment of the money or a re- 
tainer of the amount by the solr. with the assent 
of the client, I think this must be treated like any 
other case, & that the client was entitled to the 
order of course (ROMILLY, M.R.).—Re Davip 
(1861), 30 Beav. 278; 54 KB. R. 896. 

1938. —--- Where no bill of costs delivered.]—- 
Testator gave a legacy to a person payable at a 
future day ; when the day arrived, the legatec 
was believed to be dead, but it was not known 
whether he had died intestate or not. The legacy 
was invested, & a solr., not the cxor. of testator, 
or in any way connected with him, became the 
obligee of the bond to secure it. The solr. then 
took the usual steps to obtain information & to 
ascertain whether or not the legatee was dead ; 
but being unsuccessful, he demanded a bond of 
indemnity before paying over the legacy to the 
next. of kin of the legatec, who had taken out 
administration to him. on the supposition that he 
was dead, & alleging that his bill of costs amounted 
to a lump sum, of which the particulars were 
not stated, nor was any bill delivered, he deducted 
that sum from the legacy & handed over the 
balance to the next of kin of deceased legatce :-- 
Held: no particulars being stated. nor bill de- 
livered, & the solr. who had constituted himself 
a trustee having made professional charges for 
his trouble in making the enquines which were 
all objected to, the bill was taxable notwithstand- 
ing payment or retamer of moneys in payment. 
— Jie FouLKES & Parker (1847), 2 New Pract. 

Yas. 401, 

1939. —.]—-A solr. retained the amount 
of his bill of costs out of moncy in his hands 
belonging to the client, & the client, on receiving 
the balance of the money, but before the bill of 
costs had been delivered, signed an account in 
which the total amount of the costs was an item, 
& gave a receipt for the balance :—Held : (1) there 
had been no payment of the bill within Solicitors 
Act, 1843 (c. 73), 8.41; & the chent was entitled 
to have the bill taxed more than a year after 
the retainer of the costs & the signature of the 
account ; (2) a special application was necessary 
under the circurnstances. 

(8) Jf bills relating to different parts of one 
transaction are delivered at different times, the 
year within which application for taxation should 
be made does not begin to run till the last has 
been delivered.—Re Srrerr (1870), L. R. 10 Eq. 
165; 391. J. Ch. 495; 22 1. I. 429, 


Annotations :—As to (1) Apld. Ite Stogdon (1887 , 66 L. J. 
ce 420; te West, King & Adams, Ex p. Cie, [1892] 





Q. RB. 102. Consd. Hitchcock v. Stretton, [1892] 2 
Ch. 343; Ite Frape, Hz p, Perrett, [1893] $ oe ont. 
Refd. Re Bays, [1806] 2 Ch. 107, '4e to (3) Consd. Fe 
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Foster, Barnato v. Foster, Sad 8 K. B. 306. General: 


é Cart t (1873), L. R. 18 Eq. 469; 
Retd. Fe, Hd ‘a D. 3 : Re Neison & reer 


(1878), 9 C 
A ‘Yh. D. 1; Re Romer, Hx p. Snell (1893), 
(2888), 30 Ch. B i Thoinpreon: Hr p. Baylis, (1894) 1 


Q. B. 462. 

1940. —-—— ~--..] -—— Preliminary agreement 
between a solr. & his client on obtaining a loan 
on mtge., no bill of costs having been delivered, 
held illegal, & delivery of bill & taxation ordered 
more than twelve months after completion of 
the transaction & payment of the balance to the 
client. . 

A solr. lent his client £200 on a promissory 
note. The note was made out for £210, the addi- 
tion being alleged to be for costs on the trans- 
action :—Held: the client was not precluded 
from requiring a bill of costs, showing how the 
£10 was made up, by the lapse of nearly three 

ears & subsequent money transactions between 
the parties.—Re CAWLEY & WHATLEY (1870), 18 
W. A. 1125. 

1941. —-- ~ -.J|—From Feb. 1874, to Aug. 
1879, S. had acted as the solr. & man of business 
of B., a married woman, &, during this period 
had wound up her former husband’s estate, col- 
lected her rents, & managed her estates, lent her 
money, & negotiated mtges. for her. In the course 
of these transactions the various items of reccipt 
& payment on her behalf, including costs & pro- 
fessional charges, were entered in a book of 
accounts kept by S. Copies of these accounts 
were sent to B. from time to time, & one of the 
mtges. by B. to S. contained a recital that they 
had been gone through & settled. In Aug. 1879, 
when a mtge. was negotiated from a third person 
of sufficient amount to pay off B.’s debt to S., 
the accounts were gone through & explained to 
B., when S. retained the amount. due to him for 
advances & for his costs & professional charges 
out of the mtge. money, & carried the balance to 
her credit in the book of accounts. 8B. thereupon 
signed the ‘account. $. continued to act for B. 
as before down to the end of 1885. B. had no 
independent advice when she signed the account 
in Aug. 1879. On an application by B. & her 
husband for the delivery & consequent taxation 
of bills of costs from Feb. 1874, to Aug. 1879 :-— 
Held: there had been no payment within Solicitors 
Act, 1843 (c. 73), 5. 41, & B. was entitled to an 
order for delivery of proper bills of costs for the 
period required, & a consequent taxation, not- 
withstanding the lapse of time & the signature 
by B. of the accounts.—e Srogpon (1887), 56 
L. J. Ch. 420; sub nom. Re SToGpon, Ha p. 
BAKER, 56 L. T. 355; 51 J. P. 565. 

Annotations :—Expld. Hitchcock », Stretton, [1892] 2 Ch. 





343. Consd. ite West, King & Adams, Ex p Clough, 
[1892] 2 Q@. B. 102; Re Frane, Hr p. Perrett, [1893] 2 
Ch. 284. Refd. Jte Thompson, Ex p. Baylis, [1894] 1 


Q. B. 462; Re Baylis, (1896) 2 Ch. 107. 

1942. ——-.] ~(1) To constitute payment 
of a bill of costs such as will preclude taxation 
after twelve months under Solicitors Act, 1843 
(c. 73), 8. 41, a proper bill with items must be 
delivered ; a cash account debiting the client 
with a lump sum for costs is insufficient. 

(2) A solr. who pays himself by retention of 
moneys of his client, & does not deliver a bill of 
costs, cannot treat that retention as payment; 
& such retention will not be referred to a bill 
subsequently delivered under an order of the ct. 

(3) A cash account containing an item for 
‘* costs as agreed ’’ does not, where it is admitted 
that there was an antecedent verbal agreement, 
constitute an agreement in writing within 
Solicitors’ Remuneration Act, 1881 (c. 44), 8. 8. — 

(4) Delay in applying for delivery of a bill will 





Part VI.—REMUNERATION OF SOLICITORS—-CostTs. 


from the obligation to deliver 


‘ali lr. 
not relieve the so his posseasion the necessary 


a bill where he has in 


A sevuou account, though coupled with the 


greed costs, it is not “ payment” 
a proper bill is 


(d) 
tainer of a ! 
as ‘between solr. & client unless 


7AALVOUL Our 


(6) Where there is an agreement as to costs 
between a solr. & his client the ct. can reter that 
to the taxing master to ascertain whether it is 
fair & reasonable, & if not, it is not to be treated 
as binding on the client.—Re Bayuis, [1896] 2 
Ch. 107; 65 L. J. Ch. 612; 74 L. T. 506; 44 
W. RR. 533; 12 T. L. R. 339; sub nom. Re B., 
40 Sol, Jo. 355, C, A. 

Annotation :—As to (6) Refd. te A. & B., He p. W. (1900), 

44 Sol. Jo. 315. 

1943. —-~ Balance of account accepted by 
client.|—- te ANGOVE (1882), 26 Sol. Jo. 417, C. A. 
Annotation :-- Consd. Re Colyer (1892), 37 Sol. Jo. 83. 

1944. —_-- When treated by client as payment.] 
—The lady has treated the money paid to her as 
the balance due, & assented to the solr. keeping 
or retaining the amount of his bill. There is no 
distinction in law between a solr. & his client & 
any other person & his customer in the matter of 
payment, Special circumstances within Solicitors 
Act, 1843 (c. 73), s. 41, are not confined to pressure 
or overcharge, or any particular kind of circum- 
stances (CHITTY, J.).—e COLYER (1892), 37 Sol. 
Jo. 83. 

1945. - -— Bill of costs delivered subsequent to 
retainer.|~—A firm of solrs. retained, out. of money 
in their hands belonging to their client, the amount 
of their costs for professional work. ‘hey kept a 
running account with the client, crediting him with 
money received, & debiting him from time to time 
with the amount of the costs. The accounts were 
from time to time balanced, & signed by the client 
as having been “ settled & approved” by him, but 
no bills of costs were then delivered. Four years 
after the last settlement of accounts the client 
brought an action for an account. The solrs. then 
dehvered their bills of costs. At the trial pltf. 
abandoned his claim for an account, but contended 
that he was entitled to have the bills taxed :-- 
Held: the payment made was referable to the bills 
subsequently delivered, the case came within 
Solicitors Act, 1843 (c. 73), 8. 41, &, there being 
no special circumstances, the ct. would not direct 
taxation.—HITCHCOCK v. STRETTON, [1892] 2 Ch. 
343; 61 L. J. Ch. 529; 66 L. T. 707; 40 W. R. 
555. 
alnnotations :—APld. I?e Thompson, Er p. Baylis, ee 1 

Q. B. 462. Distd. Re Baylis, [1896] 2 Ch. 107. Refd. 

Re ¥Frape, Hz pn. Perrett, [1893] 2 Ch. 284. . 

1946, ---—--- --- -.|—-He Bays, No. 1942, ante. 

1947, Where no settlement of account.|— 
Re WEsT, Kina & ADAMS, Lx p, CLOUGH, No. 1210, 

\ 


ante. 





1948. —--— ~-— Re Foss, BILLBRovGH, 
PLAsKITT & Ifoss, No. 1878, ante. 
1949. ——— Where special agreement with client.| 


—Re THOMPSON, Wx ». BAYS, No. 1217, ante. 


iv. Settlement of Accounts. 


1950. Whether equivalent to payment. |—Hoorin 
uv. TILL, No. 1882, ante. 

1951. -—-—.]—-Settlement of accounts between 
attorney & client, not conclusive; the nature of 
their connection, excepting their accounts from 
the operation of the general rule in equity. There- 
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fore accounts settled & signed, & where vouchers 
are delivered up, & a note given for the balance, 
will be reopened at a very considerable distance 
of time after such settlement, where the parties 
stand in the relative situation to each other of 
attorney & client, agent & principal ; & where the 
balance is in favour of the former under the 
peculiar circumstances affecting this case.—LEWES 
a a (1817), 5 Price, 42; 146 E. R. 530, 


Annotations :—Refd. Hare v. Bruford (1821), 13 Price, 
77; Hiles v. Moore (1848), 17 L. J. Ch. 385; Gresley v. 
Mousley (1862), 3 De G. FE. & J. 433: Bateman v. Hunt, 
ered 2 K. B. 530; Choose v. Koon (1907), 77 L. J. Ch. 


1952. ——- Settlement of bill during action— 
Where client has no professional advice.]—A settle- 
ment of a bill of costs during the continuance of 
the suit, while the client has no professional adviser, 
except the solr. himself, is not a bar to its taxation. 
Charges by a country solr. for attending the cause 
in London are to be allowed in some cases; but 
the circumstance of their being undertaken by the 
direction of the client, is not alone a sufficient 
prune for allowing them, as the solr. himself is 

etter able to judge of their necessity.—-CROSSLEY 
v. PARKER (1820), 1 Jac. & W. 460; 37 Ie. R. 443. 
Annotations :-—Reftd. Horlock v. Smith (1837), 2 My. & Cr. 

495; Sayer v. Wagstaff, Re Sanders, Hx yp. Wagataff 

(1844), 14 L. J. Ch. 116. 

1953. —--- Account signed by both parties.] 
The signing by solr. & client of a debtor & creditor 
account, in which a bill of costs is one item, is 
sufficient to constitute a payment so as to preclude 
taxation, on a petition presented twelve months 
after.—-Re CATTLIN, BARWELL v. BRooKS (1844), 
8 Beav. 121; 1 New Pract. Cas. 81; 4 L. T. 0.8. 
152; 50 BF. R. 48. 

Aniotationc Bot, Re Stephen, Le p. Bass (1848), 2 Ph. 

JON. 





1954. ~—— Account stated.|— Stating an account 
does not bar a client from taxing his solr.’s bill.— 
ScCADDING v. EKyius (1846), 9 Q. B. 858; 151. J. 
Q. B. 364; 71.7. O.S. 226; 10 Jur. 945; 115 
HK, R. 1504. 

Annotations :—Refd. Brooks rv. Bockett (1847), 9 Q. B 
847; Turner v. Wills, [1905] 1 K. B. 468; Ive Van Laun, 
kr p. Chatterton, [1907] 2 K. B. 23. Mentd. Evans 
v. Heathcote, (1918] 1 IK. B. 418 
1955, ~- —- —-—.]--The giving of a mtge. with 

a covenant to pay for the agreed amount of a 

solr.’s bill of costs is not equivalent to payment of 

the bill within Solicitors Act, 1843 (c. 73), 8. 41. 

A solr. from time to time rendered to his client 
a debtor & creditor cash account, & his draft 
unsigned bill of costs for contentious business. 
On each occasion the clicnt waived the delivery of 
a signed bill & discussed & agreed the amount of 
the draft bill, which amount was then debited 
against him in the cash account & a balance was 
struck, & the client wrote at the foot of the cash 
account ‘‘ I agree this account’? & signed if. On 
the third occasion the client gave the solr. a mtge. 
for the agreed balance of the stated cash account, 
which for the main part represented tho agreed 
sum for costs, & covenanted to pay it with interest. 
More than twelve months afterwards the client 
became bkpt., & the solr. claimed to prove for the 
principal & interest due under the covenant in the 
mitge. less the value of the security, & he also 
claimed to prove for the same principal suin on 
an account stated :—Held: as between the debtor 
& the solr., the carrying of the agreed sum for 
costs into the cash account & the subsequent 


PART VI. SECT. 5, SUB-SEOT. 8.—C. (a) iv. 
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may bo correctod.—M'ARA v. GILFILLAN (1831), 9 Sh. (Ct. of Seas. 


684.—SCOT. 
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Sect. 5.—Taxation of costs: Sub-sect. 3, C. (a) ww. 
& v., & (b) 2. & ti.]J 


statement of account between them was equivalent 
to payment of the costs within Solicitors Act, 
1843 (c. 73), 8. 41, & there were no special circum- 
stances which entitled the debtor to require 
delivery of a detailed bill for taxation.—He VAN 
LAUN, Ex p. PatruL.o, [1907] 1 K. B. 155; sub 
nom. Re VAN LAauN, Lx p. CHATTERTON, 76 L. J. 
K. B. 142; 95 L. T. 840; 23 T. L. R. 97; 51 
Sol. Jo. 83; 14 Mans. 11; on appeal, [1907] 2 
K. B. 23, C. A. 


Annotation :—Mentd. London & Westminster Bank v. 
Button (1907), 51 Sol. Jo. 466. 


1956. Where right to dispute costs reserved.] 
—Ex p. ELLIS (1860), 2 L. T. 233. 

1957. ——- Receipt signed by client./—Re 
FRAPE, La p. PERRETT, No. 1224, ante. 





v. Giving Security. 

1958. Whether equivalent to payment— Giving 
bond.]|—BaGwEL. v. JoBSON (1728), 1 Barn. K. B. 
144; 94 EB. R. 101. 

1959. ———-,]-~PALMEY v. SWAN (1732), 2 
Barn. K. B. 128; 94 BE. R. 400. 

1960. ——- ——--..|—MarsH v. Carter (1734), 
Cooke, Pr. Cas. 109; 125 E. R. 989. 

1961. To nominee of solicitor—On 
account of costs.|—Bond given by a client to the 
nominee of a solr., for a sum of money, in payment 
of costs; the actual sum to be afterwards ascer- 
tained by taxation. ‘The solr. indebted to the 
nominee. Bill for an account & taxation dis- 
missed as against the nominee; but the bill of 
costs decreed to be taxed.-—-HARRISON v. WILT- 
SHIRE (1838), 9 Sim. 255; 2 Jur. 679; 59 E.R. 
356. 

1962. Giving bond & mortgage.] — An 
attorney cannot take from his chent a bond for 
unliquidated costs. Notwithstanding such bond 
& a mtge. has been given, the bills may be taxed, 
& upon payment deft. to reconvey, & the bond 
declared void.—NEWMAN v. Payne (1793), 4 Bro. 
C. C. 350; 2 Ves. 199; 29 KH. R. 980, L. C. 
Annotations :—Refd, Lewis v. Morgan (1796), 3 Anst. 769 5 

Langstaffe v. Taylor (1807), 14 Ves. 262; Lupton v. 


White, White v. Lupton (1808), 15 Ves. 432; Wood v. 
Downes (1811), 18 Ves. 120; Booth v. Creswicke (1844), 
13 L. J. Ch. 217. 


1963. Security given by testator—Applica- 
tion by executor.|—-Where an attorney’s bill had 
been approved of & adjusted, & the payment 
secured by testator eighteen years before, the ct., 
on an application made by the exor., refused to 
order such bill to be referred to the prothonotary 
for taxation.— Re DALBY, Hx p. BOSWORTH (1836), 
dL. J.C. P. 201. 

1964. Giving mortgage.|-—(1) Where a bill 
of costs has been delivered & security given for the 
amount, that is equivalent to payment, for the 
purpose of precluding taxation without special 
circumstances, 

After the delivery of a solr.’s bill, & on the 
occasion of a purchase by the client, & of a mort- 
gage to raise part of the purchase-moncy, which 
the client required in order to complete the pur- 
chase, the chent executed a mtge. to the solr. for 
a round sum, which included & exceeded by a 
small amount the bill of costs & the amount of 
certain advances made formerly by the solr. to 























PART VI. SECT. 5, SUB-SECT. 3,— 
C. (b) i. 


0. General rule— Special circum- 
stances must be shouwn.}—Re BAKER, Te 


MACDONALD (1889), 13 P. KR. 227.— 
CAN. rofessional services. 
p. —— ——.]—MaAcvoNnneEL 14, 


& MANN (1823), 2 Sh. (Ct. 
of Sess.) 185.—SCOT, 


q. Payment made by note for lesser 
amount.}—A solr, had been employed 
to conduct a suit, & otherwise rendered 


ga bill he demanded £45, but com- 
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the client. Some time afterwards, the client 
applied for & received the excess, & subsequently 
the mtge. was transferred, with the client’s con- 
currence :—Held: this amounted to payment of 
the bill, so as to preclude taxation without further 
special circumstances than the above. 
(2) Where a solr. pressed for the amount of his 
bill, but offered an opportunity of taxation, & 
apprised his client that it would be difficult to 
have the bill taxed after payment, & the client 
chose to pay without taxation, & afterwards 
applied to have the bill taxed without showing 
overcharges amounting to fraud :—Held: the 
application ought to have been dismissed with 
costs.—Re BoyLe, Ea p. TURNER (1854), 5 De 
G. M. & G. 540; 24 L. J. Ch. 71; 23 L. T. O.S. 
262; 2W.R. 617; 43 EB. HK. 979, L. JS. 
Annotation :—Ae fo (1) Expld. I2¢ Van Laun, Zc p. Pattullo, 
{1907) 1 K. B. 154, 


1965. -- — — -— Application by client’s assignee 
in bankruptcy.]|—Droperty was mortgaged by a 
client to his solr. as security for costs incurred & 
to be incurred. The client became bkpt., & his 
assignee applied by summons to set aside the 
mtige. & to have all the bills taxed. The judge 
refused the application on the ground that a solr. 
might arrange with his chent to accept a stated 
sum for costs, & so avoid the expense of taxation ; 
but a letter being produced, which was read as u 
waiver of any objection to a taxation :—Held: 
that order must be discharged, & general taxation 
directed.—Re THOMPSON (1866), 14 L. T. 6, I. JJ. 

1966. ——— --——.] - Re VAN Laun, Ler p. 
PATTULLO, No. 1955, ante. 

Payment under pressure.! -—-Sec Sub-sect. 3, D. 
(ce), post. 


(b) Within Twelve Months of l’ayment. 
i. In General. 

See Solicitors Act, 1843 (c. 73), s. 41. 

1967. Discretion of court.|—Re Cnownr, No. 
1802, ante. 

1968. Order not made ex parte.|-—Re CARnEw, 
No. 1785, ante. 

1969. Application by third party.|—Ac DAWSON 
& Bryan, No. 1730, ante. 

1970. Payment before delivery.|—e FreLpEern & 
SuMNER, Ha p. BAILEY, No. 2112, post. 

1971. Application must be made without delay.| 
—In Oct. 1907, six bills of costs were delivered, & 
these were paid by the clients in Junc, 1908. At 
the date of delivery of the bills certain counsel’s 
fees had not been discharged by the solrs., but all 
had been paid when the bills were settled. A 
summons asking for an order for taxation was 
issued by the clients on Dec. 16, 1908 :-—-Held : on 
the evidence, there were no “ special circum- 
stances’ within sect. 41 of the Solicitors Act, 
1843 (c. 73), s. 41, entitling the clients to the order. 

Semble : a person desirous of obtaiming an order 
for taxation after payment of a bill of costs must 
make his application without dclay.—/te MassEyY 
(1909), 101 L. T. 517; 26 T. L. R. 68; 64 Sol. 
Jo. 50. 

1972. Application to tax second of two bills--- 
Right of solicitor to have both taxed.|—A bill of 
costs was settled by retainer; a second & subse- 
quent bill was also settled in the same way. On 
an application to tax the second bill only :—Zfeld : 


promised for the olient’s note for £40, 
which was renewed & ultimately paid. 
A motion by the client, after eleven 
months, for an order to furnish a bill 
& to refer it for taxation, was rofused 
with costs.—Re FAmBANKS, 1 Ch. Ch, 


Without furnish- 999,—CAN. 
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.. could not insist on having both taxed.— 
ive Gomac (1861), 30 Beav. 259; 31 L. J. Ch. 632 ; 
10 W. BR. 127; 54 BE. BR. 888. 


ii, Necessity for Proof of Special Circumstances. 

See Solicitors Act, 1843 (c. 73), s. 41. 

1973. General rule—Special circumstances must 
be shown.]—An attorney’s bill of costs settled & 
paid, or after judgment in an action, not to be 
referred for taxation of course ; as it may upon a 
special case of fraud, or improper charges, not- 
withstanding payment, a release, judgment, or 
other security.—LANGSTAFFE v. TAYLOR (1807), 
14 Ves. 262; 33 E.R. 521. 

Annotations :—Distd. Crossley ». Parker (1820), 1 Jac. & W, 
460. Consd. Horlock v. Smith (1837), 2 My. & Cr. 495. 
1974, —-—-- -—--.|--Where a bill of costs has 

been paid, the client ought not to obtain an order 

of taxation as of course. Where a bill had been 
paid pending the suit, & under some degree of 
pressure practised by the solr. towards the client, 
the ct. refused to discharge an order for taxation 

obtained subsequently, as of course.— ITOWELL v. 

EpmunbSs (1827), 4 Russ. 67; 6 L. J. O. S. Ch. 

29; 38 I. KR. 730. 

Annotations :—Consd. Horlock v. Sinith (1837), 2 My. & Cr. 
495, Refd. Sayer v. Wagstaff, Jte Sanders, Hr p. Wog- 
staff (1844), 14 L. J. Ch. 116. 


1975. - TforLock v. Smirit, No. 2042, 
post. 

1976. - Re BECKE & FLOownnk, No. 
1850, ante. 

1977. -- SAYER v. Waustrarr, No. 
2152, post. 

1978 -.| -The general rule is, that a 


paid bill is not to be referred for taxation; & 
special circumstances & grounds are required to 
take a case out of this rule. 

The bill of trustee’s solr. was delivered on 
Noy. 27, & on Dec. 10 paid, after some deductions, 
by the solr. of the cestui que trust, as he alleged, 
under protest. <A petition for taxation presented 
by the cestui que trust in Jan. following was dis- 
missed with costs..—Rce NEATE (1847), 10 Beav. 
ISL; 50H. RR. 551, 

1979. —. -- -- Though payment made under 
protest.|--(1) The solr. of a mtgee. of property 
contracted to be sold, delivered his bill of costs 
to the trustee for sale, appointed by the mtgor., 
several days before the day of meeting, to complete 
the sale, & on the day before the meeting he de- 
livered a supplementary bill; the parties having 
met, the trustee for sale objected to some of the 
items in the bill, & the solr. offered to take oft a 
certain sum, but, on the offer being refused, he 
insisted on being paid before completing; & 
accordingly the trustee paid the bill under pro- 
test :-—Held: the bill was not liable to be taxed. 
“Protest ” at the time of payment of a bill of 
costs, means merely that the party is dissatisfied, 
& will apply to have the bill taxed ; but the party 
does not thereby acquire or reserve to himself any 
right to have it taxed, unless there are special 
circumstances. 

(2) Where the mtgor., or his trustee, pays the 
bill of costs of the mtgee.’s solr., he can only have 
it taxed afterwards in the same manner, & on the 
same footing, as the mtgee. himself could have 
done before payment.—Ite TIARRIsON (1847), 10 
Beav. 57; 2 New Pract. Cas. 146; 16 L. J. Ch. 
170; 9 L. £. 0. 8,119; 11 Jur. 197; 50 E.R. 503. 


Annotations :—As to (1) N.F. Re Dearden (1853), 9 Kxch. 
210. Consd. Re Newinan (1867), 2 Ch. App. 709, n. 
Refd. Ie Boycott (1885), 29 Ch. D. 571. As to (2) Apld. 
te Maasey (1865), 34 Beav. 463. 
1980. —— ———- ——.]—te DerarprEen, No. 


2013, post, 
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1981. -.J)—Re BURCHELL, WILDE 
& Co. (1902), 46 Sol. Jo. 570. 

1982, ——— —-—.]~- Re HarpDINnG, No. 2104, post. 

1983, —-— .|~--A lady possessing property 
to her separate use, employed her trustee to act 
as her solr., in legal proceedings, etc., respecting 
it. There was evidence to show that she knew the 
rule as to a solr. trustee, & she gave him a retainer 
after he had refused to act, unless on the ordinary 
terms. The bill of costs was delivered & paid, 
after making a deduction; &, within the year, 
application was made for taxation, on the grounds 
that the solr. ought not to charge for professional 
services, & that the charges were erroneous. 
was said also, that there was pressure, but this was 
not clearly made out. The petition was dismissed 
with costs.—Re WYcHE (1848), 11 Beav. 209; 12 
L. T. O. 8S. 121; 50 KB. R. 796. 











1984. — -— --—.]—-Re Browne, Ix p. JEF- 
FERIES, No. 21138, post. 

1985. -—- —.;—#e Barrow, No. 1776, ante. 

1986. —--.|-A foreclosure judgment 


having been obtained, defts., to avoid bringing 
in accounts, & to put an end to the action, paid 
to pltf.’s solr. the amount he asked for principal, 
interest & costs, a certain portion of the wnount 
being stated to represent the costs of the action. 
Afterwards the judge on the application of defts., 
ordered delivery & taxation of the solr.’s bill. 
But, on appeal, the ct. doubted whether there 
had been any payments of a solr.’s bill within 
Solicitors Act, 1843 (c. 73), s. 38, & held that, if 
the transaction had amounted to payment of the 
solr.’s bill, there were no special circumstances, 
under sect. 41 of the Act, entitling defts. to tax a 
bil already paid..—e Grirritu, JONES & Co. 
(1883), 53 L. J. Ch. 808; 50 L. TP. 4845 82 W. RR. 
350, C. A. 

1987. - — -- Solicitor charging on higher 
Scale.J|—e DURNEFORD, [1883] W. N. 29. 

1988 .i— After a solr.’s bill has been 
paid an order for the taxation of it will not be 
made, unless special circumstances, as overcharges 
such as amount to fraud, or which are accompanied 
by pressure, can be shown which, in the opinion 
of the judge, appear to make it proper that the 
bill should be taxed.—/te Munns & LONGDON 
(1884), 50 L. 'T. 356; 32 W. RR. 675. 

1989. —— — -.]~ Jlirencock v. 
No. 1945, ante, 

1990. Application by third party—Cestui que 
trust.]|—The ct. will not direct an attorney’s bill 
to be referred to taxation after payment, unless 
it can be impeached on the grounds of gross over- 
charge, fraud, or mistake, or some specific charge, 
which must be distinctly pointed out, & although 
the upplication was made by a cestui que trust, 
who had a direct interest in the subject matter for 
which the expenses in the bill were incurred, yet 
it having been previously paid by the repre- 
sentative of a surviving trustee, acting under a 
deed of trust for sale, the ct. refused to interfere. 
—~-WILKINSON v. Foster (1823), 7 Moore, C. P. 
4986; 1L. 3.0.8. C. P. 25. 

Annotation :-- Refd. Due d. Evans v. Southall (1838), 2 

Jur. 809, 


ee 





STRETTON, 


1981. —--—- —.]—Re BENNETT, No. 2128, post. 
1992. .-.— -----.]---Re CHowng, No. 1802, ante. 
1993. —~--.|-—Where neither a case of pres- 


sure is proved against a solr., nor improper items 
of charge shown by a third party applying for 
an order to tax the bill, the application, will be 
refused with costs.—Re Evans (1845), 1 New 
Pract. Cas. 343; 15 L. J. Ch. 115; 6 L. T. 0. S. 254. 

1994. .|—On a petition for taxation under 
the third-party clause of Solicitors Act, 1843 (c. 73), 
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& tit., (c) i. &it., & D. (a).) 

where the party earpereaes | chargeable has paid 

the solr., & the third party liable has repaid him, 

it is not necessary to prove pressure.—Re TURNER, 

Ex p. BuRTON (1856), 4 W. R. 805. 

1995. Application made in reasonable time.]|— 
The ct. will refer an attorney’s bill of costs to be 
taxed by the master, after it has been paid, on 
application within a reasonable time, without 
showing circumstances of fraud or imposition.— 
GLASCOTT v. CASTLE (1832), 2 Cr. & y 355; 1 
Dow]. 817; 2 Tyr. 302; 11. J. Ex. 103. 


ii. What are Special Circumstances. 
See Sub-sect. 3, D., post. 


(c) After Twelve Months of Payment. 
i. In General. 


1996. Taxation not ordered.|—Taxation of a 
solicitor’s bill of costs after payment & lapse of 
several years, refused.— WATERS v. TAYLOR (1837), 
2 My. & Cr. 526; Donnelly, 274; 6 L. J. Ch. 245; 
1 Jur. 375; 40 E.R. 740, L. C. 

Annotations :—Consd. Kdwards v. Meyrick (1842), 2 Haro, 
; Blagrave v. Routh (1856), 2 K. & J. 509; Watson 

v. Ltodwell (1879), 39 L. T. 614. Refd. Horlock v. Smith 

(1837), 2 My. & Cr. 495; Maddeford v. Austwick (1838), 

3 My. & Cr. 423; Jte Arderne, Lr p. 'Tredgold (1843), 7 

Jur. 220; Sayer v. Wagstalf, Ze Sanders, iz p. Wagstaff 

(1844), 14 L. J. Ch. 116; Hiles ». Moore (1848), 17 L. J. 

Ch. 385; Jte Stephon (1848), 2 Ph. 562. 

1997. .|—Binns v. Hey, No. 2170, post. 

1998. ——_--.|--A solr., having been professionally 
employed by A. claimed £400 on account of his 
costs, | ut in 1844 recerved £180, & then gave to A. 
a receipt, discharging him from all personal 
liability in respect of such costs. In 1850, after 
the solr.’s death, A. presented a petition for the 
delivery of a bill of costs, by the exors. of the 
solr., & for the taxation of the same, alleging that 
the costs in respect of which the £400 was claimed 
had been paid out of the estate of A. under his 
bkpcy., which had occurred in 1844. The petition 
was dismissed with costs, without prejudice to any 
other proceedings A. might be advised to institute. 
—Re FYSON, Fyson v. WHITE (1850), 16 L. T. OLS. 
229. 








1999. .|—Re LAYTON, STEELE & Co., No. 
1404, ante. 

2000. ——- .|—_Re HarMAN & Son, [1912] W. N. 
111. 

2001. ——— At instance of third party—-Cestui 


que trust.|—-Re DOWNEs, No. 1809, avile. 

2002 —----.|—The lapse of twelve 
calendar months after payment of a bill of costs, 
precludes taxation under the Solicitors Act. 

The rule applies, where payment is made by 
trustees, etc., & the application for taxation is 
made, under Solicitors Act, 1843 (c. 73), s. 38, by 
a party ‘‘ liable to pay.’’—Re Massry (1845), 8 
Beav. 458; 1 New Pract. Cas. 47; 5 L. T. O. S. 
302; 50 E. R. 180. 

Annotation :—Folld. Ie Smith (1884), 32 W. BR. 408. 

2003. ---—- ——. -- ---.|—T'welve months after 
payment of a bill of costs by trustees to their 
solr. it cannot be taxed, under Solicitors Act, 1843 
(c. 73), upon the application of their cestui que 
trust.— Re Press & INsKip (1865), 35 Beav. 34; 
55 E. R. 806. 

a olaion s--Refd. fc Wellborne (1900), 70 L. J. Ch. 


2004. 
PART VI. SECT. 5, SUB-SECT. 3.— 
C. (c) i. 


1996 i. Taxation not ordered.}-—Ive 
(1900), 19 P. R. 271; 20 


~,|--This is an application for 


C. L. T. 438.—-CAN. 


ry. Lapse of cighteen years—Taxation 
ordercd. |—JONES v. MOFFETT (1846), 3 
Jo. & Lat. 636.—IR 


SOLICITORS. 


taxation under Solicitors Act, 1848 (c. 73), s. 38, 
generally called the third-party clause. The 
objection raised is that the bill in question has been 
aid upwards of a year. LorpD LANGDALE, M.R., 
1ad the point before him so long ago as the year 
1845, in the case of Re Massey, No. 2002, ante, 
& he there decided that the proviso at the end of 
sect. 41 applics to applications under sect. 38. It 
would now be too late for me to reconsider the 
matter, but, if I give my opinion, I think that that 
decision is right, & is the only decision which could 
be arrived at on the matter (Currry, J.).—Re 
SMITH (1884), 32 W. R. 408. 
2005 —-- Beneficiaries under will.|— 
Re Jackson, Re CoTTRELL, BouGHTON-LEIGH v. 
BouGuHTON-LEIGH, No. 1615, ante. 


2006. —-—- ---—-.]—-Re WELLBORNE, No. 1810, 
ante. 
2007. Though bill not signed by solicitor.|— 





Where twelve calendar months have elapsed since 
payment of a solr.’s bill of costs by his client, 
such bill, although not signed by the solr., is pro- 
hibited by Solicitors Act, 1843 (c. 73), s. 41, from 
being referred to taxation.—Re SuTron & ELLIOTT 
(1883), 11 Q. B. D. 877; 52 L. J. Q. B. 7525; 49 
L. T. 436, C. A. 


Annotations :-—Retfd. Ite Wellborne (1900), 45 Sol, 101% 
de Duncan (1907), 51 Sol. Jo. 485, 


2008. ----- Costs retained by solicitor.|—Jte 
Vines & Tlonns, Ex p. SHACKELL, No. 2106, post. 

2009. —----- —~—- Under special agreement.]— 
Re URMSTON (1903), 48 Sol. Jo. 16. 


ii. Fraud and Undue Influence. 

2010. Right to order-—- Fraud.]—-The solr. to tho 
fiat having delivered his bill of costs, & retained 
the amount of it before the end of 1850, was 
discharged in July, 1851; No application for 
taxation was made before Oct, 1852 :—Held: 
it was not consistent with safety or propriety to 
direct taxation in a summary way, even if the ct. 
had jurisdiction to do so. ; 

I entertain great doubt whether there 1s 
authority in the absence of a case of fraud to 
interfere under the summary jurisdiction which 
1s given or regulated by Solicitors Act, 1843 (c. 73) 
(Lord CraANwortTH, L.J.).—Re TyrHer, be Fe 
PEMBERTON (1852), 2 De G. M. & G. 960; 22 
L. J. Bey. 76; 42 E.R. 1147, L. JJ. 

Annotation .—Consd. Ie Wellborne, [1901] 1 Ch. 312. 

2011. --- — Undue influence.} —- An account 
which had been settled between a client who was 
an old lady, & her solr., including arranged bill 
of costs, was ordered to be opencd & the bill of 
costs taxed, after the lapse of nearly two years, 
without actual proof of error or overcharge, on 
the ground that the client had acted under undue 
influence & without sufficient information, & that 
much of the business charged for was unnccessary 
& improper.—WaATSON v. RODWELL (1879), 11 
Ch. D. 150; 48 L. J. Ch. 200; 39 L. T. 6143; 43 
J.P. 542; 27 W. RR. 265, C. A. 


D. Special Circumstances. 
(a) In General. 

2012. What constitutes special circumstances—- 
Discretion of court to decide.|\—Re BLACKMORE, 
Re BILuLinG, Re SPIKE, No. 1367, ante. 

20138. -|—(1) The ct. will not lay down 
any fixed rule as to the special circumstances 
under which an attorney’s bill may be ordered to 
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t. Generul rule.}—The ct. cannot 
refer a bill after it has been dclivered 
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be taxed after payment. Solicitors Act, 1843 
(c. 73), 8. 41, should be construed liberally. , 

(2) Where an attorney’s bill is paid in order to 
obtain possession of deeds, & an intention is at 
the same time expressed to have the bill taxed, an 
order will be made to refer the bill for taxation.—Re 
DEARDEN (1853), 9 Exch. 210; 20. L. R. 308; 
v3 7, J. Bx. 14; 22 L.T. 0. S. 90; 17 Jur. 908 ; 
2 W.R.18; 1586 EB. KR. 90. 

Annelies erally, BOW. fre Masscy, 1805). 34 ow 403 § 

Ree Newman (1867), 2 Ch. App. 709, n. 

2014. ——_-~- —---.|—Mtgees. for £2,000 were pro- 
ceeding to sell the mtged. estates. On Sept. 1, S., 
the mtgor.’s solr., wrote to B., the mtgee.’s solr., 
informing him that he had found a transferee, & 
proposing to complete the transfer on Sept. 3. B. 
wrote back proposing Sept. 10, for completion, 
& afterwards postponed the appointment to Sept. 
13. His bill of costs, which amounted with sur- 
veyor’s charges to more than £450, was received by 
S. on Sept. 9. On that day S. wrote to B., saying 
that the bill of costs appearing excessive, & would 
require to be carcfully gone into, but did not pro- 
pose to postpone the completion. On Sept. 12, S. 
took with him a written protest against the bill 
& had two interviews with B., at which arrange- 
ments were made for completion. S. did not 
mention the subject of costs at either interview, 
but deposed that he had intended to do so at a 
third appointment on the same day, which B. did 
not keep. On Sept. 13, the parties met, the 
transfer was completed, & the bill of costs paid, 
R. refusing to part with the deeds unless it was paid. 
S. delivered his written protest, & 1t appeared that. 
B. expressed willingness to reconsider his bill 1f 
any item were shown to be erroneous, but said 
nothing to the effect that it was to be treated as 
open to taxation. The mtgor. applied for taxa- 
tion, alleging pressure & overcharge, but not 
referring to any specific items of overcharge. The 
judge made an order for taxation, & B. appealed : 
—Held: (1) (Corron & Fry, L.JJ.) the order for 
taxation must be discharged, for as the shortness 
of the interval between the delivery of the bul & 
the time fixed for completion did not arise from 
any act of the mtgee.’s solr., but was owing only 
to the desire of the mtgor. for speedy completion, 
there was no pressure such as to justify taxation, 
though the case would have been otherwise if the 
mtgee. had been pressing for an early settlement ; 
(2) (BOWEN, L.J.), the Solicitors Act, 1843 (c. 73), 
s 41, authorises taxation after payment. where 
there are special circumstances which, in the 
opinion of the judge, require the same ; there was 
no inflexible rule that the special circumstances 
must be pressure with overcharge, or overcharge 
so gross as to amount to fraud; & in the present 
case, as the parties did not at completion treat the 
bill as finally settled, & B. had taken advantage 
of the inconvenience which a postponement of the 
settlement would have occasioned to the mtgor., 
there were special circumstances justifying taxa- 
tion; (3) (BOWEN, L.J.), where a bill was so large 


twolve months, woless under special cir- 
cumstances.—READ v. COTTON (1860), 
6 C.L. J. O. S. 114.—CAN. 


a. Necessity for stating special attorney’s _ Dill 
circumstances in Pe tae arom an 
application under C. 8. U. C. «a. 35, 


8. 30, for taxation of a solr.'s bill, after hands, 


the expiration of twelve months from 
its delivery, the special circumstances 
relied upon by petitioner to entitle 
to an order must be specified in 
the petition, & must be proved b 
proper evidence,—Ive GILDERSLELVE 
ALKEM (1873), 6 P. R. 117.—CAN. 


tion. —Dor d. 





b. What constitute special 
stances—Pressure putupon client to nay.) 
— Where a client's agent pala al 
objecting to 
items, but unable, without paying it 
to get pos out of the attorney's 

tho ct. considering somo of the 
charges unreasonable ordercd a taxa- 
FRASER v. LAQLENSUM 
(1838), 5 O. 8. 77.—CAN. 

0, Special understanding. ] — 
The bill of costs in question was for 
professional services rendered deft. in 
an investigation of his conduct as a 


187 


as to be redolent of overcharge it was not necessary 
that specific items of overcharge should be pointed 
out; (4) (Fry, L.J.). though the bill appeared 
excessive, the ct. could not treat overcharge as 
shown, unless specific items were pointed out on 
which it could exercise its judgment.—Re Boycotr 

(1885), 29 Ch. D. 571; 55 L. J. Ch. 835; 52 L. T. 

482; 34 W. R. 26, C. A. 

Annotatuns :—As to (2) Apprvd. Re Norman (1888), 16 
Q. B.D. 673. Apld. Re Williams, Ex p. Love (1891), 65 
.. T. 68. Consd. Z2e Cheesman, ae 2 Ch. 289; He 
Massey (1909), 101 L. T. 517. Refd. fe P. & M. (1895), 
39 Sol. Jo. 640. 

2015. - ~-—.] - The ‘special circum- 
stances ’? which, under Solicitors Act, 1843 (c. 73), 
8. 37, allow a solr.’s bill of costs to be referred for 
taxation, although twelve months have clapsed 
since it was delivered to the client, are not merely 
pressure & overcharge, or overcharge amounting 
to fraud. A judge has a discretion in ordering the 
bill of costs to be taxed, if it contains items un- 
reasonably large, or charges requiring explanation, 
or gross blunders. Sembile: the same principle 
ought to be applied to the taxation of a bill of 
costs which has been paid. Bulls of costs delivered 
by a solr. contained the following charges: £735 
for the costs of a reference, lasting six days; £83 
for witnesses’ expenses, none of which had been 
paid by the golr., but nearly the whole of which had 
been paid by the chent ; & £71 for shorthand notes 
of the proceedings at a reference where no pro- 
fessional shorthand writer had been employed, 
but the clerk to the solr. had taken the notes, & 
it did not appear that the solr. had given his clerk 
any part of the £71 charged. More than twelve 
months had clapsed since the bills were delivered : 
—Held: these charges constituted ‘ special 
circumstances ’’ within Solicitors Act, 18438 (c. 73), 
8. 37, which justified a judge in referring the bill 
for taxation. 

The statute uses the words ‘‘ special circum- 
stances.” Those are wide, comprehensive, & 
flexible words, & I think... that no ct. can or 
ought to lay down any exhaustive definition of 
them. Charges which in one case would be special 
circumstances, in another would not be such. It 
is for the discretion of the judge to say what all 
special circumstances in a particular case (LOPES, 
L.J.).—Re NorMAN (1886), 16 Q. B. D. 6733; 54 
L. T. 1148; 84 W. R. 318; 2 7T. L. R. 2725; sub 
nom, Re NORMAN, Ea p. BRADWELL, 55 L. J. Q. B. 
202, C. A. 

Annotations :-~ Consd. Fe Eley (1887), 56 L. J. Ch. 905 ; 
Re Cheesman, [1891] 2 Ch. 289. Apld. Re Hirst & Capes, 
11908) 1 K. B. 982, Refd. we P. & M. (1895), 39 Sol. Jo. 


640; Ie Mussey (1909), 101 L. T. 517. Cencrally, Mentd. 
Wickins v. Wickins, [1918] P. 265. 


2016. ~-—-.]— There is no rigid rule as to 
what kind of circumstances will justify the taxa- 
tion of a solr.’s bill after payment, but the judge 
has in each case to determine whether there are 
special circumstances which make it right to refer 
the bill for taxation, & if there are special circum- 
stances in the case the Ct. of Appeal will not 
readily interfere with the decision of the ct. below 
that they are sufficient to justify taxation.—/?e 








curcum- pone official before a comr. appointed 

y the Ontario Govt. The special 
circumstance relied upon to enable 
deft. to obtain the order for taxation 
after tho lapse of more than a year 
from the delivery of the bill was, in 
the words of deft., that “there was uo 
distinct understanding between me & 
the above-named pit s. that the pav- 
ment of the said bill of costs was to 
lie over to await the decision of the 
Ontario Govt. who were by both me & 
the said pltfs., as they stated, expected 
to pay the said bill of costs, I being 
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CHEESMAN, [1891] 2 nas ; 60L.J.Ch.714; 64 


I. T. 602; 39 W. R. 49 

Annotations :—Consd. He Williams, Ex p. Love (1891), 65 
L. 7.68. Apld. Jte P. & M. (1895), 39 Sol. Jo. 640. istd. 
Re Burchell, Wilde (1902), 46 Sol. Jo. 570 ; Gane & Kilner 
v. Linley (1909), 53 Sol. Jo. 198. Consd. Zte Ward, 
Bowie led ), 102 L. T. 527. Refd. Jte Massey (1909), 54 
Sol. Ja. 40. 








2017. -.|—Re P. & M., No. 2132, post. 

2018. ~.|—Hirst & Caprs v. Fox, No. 
2181, post. 

2019. —- -J—Ite WarD, Bowie & Co., 
No. 2145, post. 

2020. Whether confined to pressure or 


fraudulent overcharge—After payment of bill.|— 
(1) Where the relation of solr. & client exists, 
pressure & overcharges are the special circum- 
stances ordinarily urged as grounds for an order 
to tax after payment of a bill of costs; but they 
are not the only special circumstances ; & in cases 
where the bill has been paid by a trustee, exor., 
or administrator, the party interested in the 
property out of which the payment is made, or 
who is ultimately to bear the payment, such special 
circumstances as pressure, etc., cannot exist, inas- 
much as the party may not be able to know any- 
thing about the bills by reason of the solr. holding 
them back; & in that class of cases the ct. will, 
on that ground alone, order delivery & taxation, 
if application is made within twelve months after 
payment. 

(2) Though in cases where a solr. is an exor. & 

retains the amount of his bills of costs out of 
testator’s assets, that might not be considered a 
payment of a bill of costs within Solicitors Act, 
1843 (c. 73), yet where there are two exors., A. & 
B. of whom A. 1s a solr, & authorised to charge 
professionally, & A. & B. as exors. draw & sign 
cheques on the bankers of the executorship, & 
then B. dehvers the cheques to A. in his character 
of solt., that 1s a payment within the statute.— 
Re LETHBRIDGE (1851), 18 L. T. O. S. 192; 
subsequent proceedings (1852), 19 L. I. O. S. 19. 
_ 2021, -— -~~-—~--~ .]-—(1) The rule of the ct. 
is, that to obtain a taxation after payment, there 
must either be both overcharge & pressure, or 
overcharge so gross as to amount to fraud. 

(2) A solr. is not bound to do that on the under- 
taking of the opposite solr. which the latter is not 
entitled to as of right. 

(3) The cases of taxation after payment on the 
ground of pressure are not to be cxtended. 

A., the mtgor.’s solr., sent a reconveyance to L., 
the mtgee.’s solr., for execution, unstamped. On 
Aug. 23, B. delivered his bill of costs, which was 
objected to; & on Sept. 10, A. applied to B. for 
the loan of the deed to get it stamped, on his under- 
taking to return it, Which was refused, & on Sept. 
18, the mtge. & bill were paid. The mtgee. after- 
wards applied for a taxation, & the pressure relied 
on was, that he had been compelled to pay the bill 
in order to get the reconveyance stamped & avoid 
the penalties; & that no taxation could be had in 
the Long Vacation. He also alleged overcharges, 
which were not clearly made out. The applica- 
tion was refused. with costs.—Jte HUBBARD (1852), 
15 Beav. 251; 51 BK. R. 534.) ’ 

2022. - - ——- ~~.) —-Re StroruEr, No. 
1872, ante. 


one of their officers, & the charges 
against me having tallen through ’? :—~ 

eld: the existence of the above 
understanding, if proved, was not a 
special circumstance within R. 8S. O, 
1877, c. 140, 8. 35, to justify an order 


subject to such 


608.—CAN 


for the taxation of the bill after the 
lapse of w year from ity delivery ; but 
that the bill should have been taxed 


FLETCHER v. WIELD (1885), 10 P. 2. 


SOLICITORS. 





2023. ——- ——— .|-— Re Foster, Ex p. 
WALKER, No. 2137, post. 
2024. ~—— .|—Re HeEriraGe, Ea p. 








Docxesr, No. 1771, ante. 
—-—. ---—. —— .]—Re Boycorr, No. 2014, 


ante. 
2026. ——- —-- -——-~.]-—Re Cotygr, No. 1944, 
ante. 
2027. —---- —-—- After twelve months from de- 
livery.|—Ite NormMANn, No. 2015, ante. 
28. —-- —---.|--Htrst & CapEs v. Fox, No. 


2029. Knowledge of special circumstances must 
be newly acquired.|—-In order to ground an applica- 
tion to tax an attorney’s bill, after verdict, under 
Solicitors Act, 1843 (c. 73), 8. 37, the ‘ special 
circumstances ’’ must have relation to some matter 
newly come to the knowledge of the party, & it 
is not sufficient to show circumstances known to 
deft. before the action.—Re WHICHER, WHICIIER 
v. THOMAS (1844), 13 M. & W. 5493; 2 Dow. & L. 


407; 14 L. J. Ex. 78; 4 L. T. O. S. 159; 153 
kK. R. 229. 
Annotations :-—Consd. Fe Barnard (1852), 16 Beav. 5. Refd. 


Re Robinson (1867), 16 W. BR. 1109. 

2030. J—In an action brought by an 
attorney against his client, upon his bill of costs, 
the client obtained an order for taxation on the 
terms of withdrawing all his pleas except nunquam 
indebitatus. Afterwards, he withdrew all his 
pleas, & applied to the judge for an order of taxa- 
tion, under Solicitors Act, 1843 (c. 73), which was 
refused for want of jurisdiction :—Held: the 
client could not obtain an order for taxation from 
the Ct. of Ch., there being no special circumstance 
beyond mere overcharge. ; 

Semble: where judgment has been given in 
the attorney’s action, the special jurisdiction 
given by the Solicitors Act, 1843 (c. 73), s. 37, 
does not exist. 

Where special circumstances are relied upon as 
a ground for taxation after the prescribed time, 
they must be such as the client could not have 
reasonably availed himself of sooner. 

A mere overcharge, in the absence of fraud, does 
not amount to a special circumstance for the 
taxation of a bil.— Re BARNARD, I’x p. WETHERELI. 
(1852), 2 De G.M. & G. 359; 16 Beav. 5; 20 L.'T. 
O.S, 241; 17 Jur. 53; 42 H.R. O11, L. Jd. 


Annotatwns :—- Distd. & Expld. fe Strother (1857), 3 K. & J. 
518. Refd. Re Barber (1851), 23 L. T. O. 8, 216. 








(b) Overcharges. 
i. In General. 

2031. Whether special circumstance —- Mere 
overcharges.|—Proof of overcharge alone is in- 
sufficient to obtain the taxation of a paid bill; 
but it is a necessary ingredient.-—Re Stik (1847), 
11 Beav. 304; 50 KK. R. 834. 

2032. —-—— -—.|—-An application for taxation 
of a solr.’s bill of costs made more than twelve 
calendar months after delivery allowed, the ct. 
being of opinion that certain alleged overcharges 
constituted in themselves a sufficient “ special 
circumstance.’’—Re ST. Pierre B. Hook (1861), 
3 Giff. 372; O66 EH. R. 454; sub nom. Re Hook, 
5 1. T. 502; 10 W. KR. 1163 sub nom. Cook v. 
Rosstyn (Harz), fie St. PreRRE B,. Hook, 8 
Jur. N. 8. 875. 

2033. --—-.|--Where several bills of costs 
are successively delivered, & none are paid, though 
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d. General rule.J)—Largo {tems in a 
solr.’s bill of costs, which themselves 
pope ox pene afford sufficient 
evidence of special circumstances to 


understanding.— 
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money may have passed & been placed to the 

account of the client, all the bills must be treated 

as single bills. So, where, after a series of bills 
had been delivered, the client complained of some 

of the charges, whereupon the solr. suggested a 

taxation, but wrote a lettcr, signed by him, 

stating that he should endeavour to increase 
certain of the charges, that letter being held to 
be a legal bill of costs, it could be taken as part of 
the series, so as to bring the whole within the twelve 

months allowed by Solicitors Act, 1843 (c. 73), 

s. 37. 

Mere overcharges are not ‘special circum- 
stances ’’ within Nolicitors Act, 1843 (c. 73). 
Re CARTWRIGHT (1873), L. R. 16 Eq. 469; 42 
ju J. Ch. 7385; 28 L. T. 891; 21 W. R. 861, 
LC. 

Annotations :--Consd. He Hall & Barker (1878), 9 Ch. D. 
538; Ke Nelson & Hastings (1885), 30 Ch. D. 1. Refd. 
ieee v. Shipeote Land Property Co. (1906), 54 W. BR. 

JL. 

2034. —- —- ----- Mistake.]-—A solr. delivered a 
bill of costs, which was paid, containing over- 
charges due to a mistake as to the proper scale 
charges & to scale charges for work which was not 
al] done :-—Held: the overcharges in themselves 
were sulficient to have the bill referred for taxation. 
-—Re G. (1909), 53 Sol. Jo. 469. 

2035. -~-—— Where security taken.} —A 
solr, having taken a judgment of his client for £100 
whilst the cause was depending, & also several 
extraordinary charges appearing in lus bill; Lord 
{fardwicke, though adjusted & allowed seventeen 
years ago, referred the bill to be taxed, & ordered 
the jadgment & other securities to be delivered up. 
-~-DrRAPERS’ Co, v. Davis (1712), 2 Ath. 295 3 26 
E.R. 580, F.C. 

Annotations : -Apld. Lewis «. Morgan (1796), 3 Anst. 769. 
Consd. Langstatfe vo Tavlor (1807), 1f Ves. 262 ; Crossley 
v. Parker (1820), 1 Jae. & W. 460. Expld. Horlock vw. 
Snuth (1887), 2 My. & Cr. 105. Refd, Wood v. Downos 
(ASLL), 18 Ves 120, 

2036. —-— ~ == 4) Taxation of a solr.’s bill 
refused after security given, payinent & acquies- 
cence, some charges though wmproper, not beme 
so gross as to amount to traud.—PLENDERLEATH 
vu. FRASER (1814), 8 Ves. & B. 1743 55 I. RR. 4tt, 
Lees 
.{nnotations :—Consd. Crossley v. Parker (1820), 1 Jae & W. 

460, Horlock v South (1837), 2 My. & Cr. 495 5 Sayer v. 

Wagptal?, Jée Sanders, fac p. Wuagstail (1844), 14 L. J. Ch 

116. Refd. Watera vr. Taylor (1837), Donnolly, 274, 

Blagrave v Routh (1856), 2 K. & J. 509. 

20387. - ---— - —~—.|]-—The ct. will relieve a 
chent against the extortion of an attorney. 

Hven if a chent has given an attorney # bond 
or mitge. to secure the payment of what was charged 
to be due to him on account of a law suit the cts. 
of equity have relieved the chent. & ordered the bill 
to be taxed. 

What is the reason the court goes upon? ... 
why, the great. power & influence that an attorney 





has over his client (Lord TARDWICKE, C.).- - 
WALMESLEY », BootrH (1741), 2 Ath. 255 Barn. 


sh. 475; 26 1. R. 412, L. C. 

Annolutions :-—Consd. Newman v. Payne (1793), 4 Bro. C. GC, 
350; Lewis v. Morgan (1796), 3 Anst. 769; Langstatffo 
v. Taylor (1807), 14 Ves. 262. Distd. Plonderleath rc. 
Fraser (1814), 3 Ves. & KB. 174. Consd. Crossley v. Parker 
(1820), 1 Jac. & W. 460. Refd. Saunderson rv. Glass 
(1742), Y Atk. 296; Gilbert rv. Chudimgh (1748), 2 Hoy. 
Supp. 372; Oldham wo Wand (1761), 2 Ves, Sen. 258 5 
Ward v. Hartpolo (1776), 3 Bui. 470. Morse ve. Royal 
(1806), 12 Ves. 355 ; Wood », Downes (L813), 18 Ves. 120; 
Ingrain v. Wyatt (1828), 1 Hay. Eee. 381, Cheslyn v. 
Dalby (1836), 2 Y. & C. Ex. 170. 





enable the cHent to obtain an order for e. 
taxation of the bill after payment.— 
fe BENNETT & ATTENBOROUGH, Fix p. 
oo (1872), 3 V. R. (Law) 220.— 


e 


treated as 


-J—In the absence of gross 
overcharge or prossure, the ct. will not 
tax a bill renderod several years, & 
paid, the solr. 
abandoned any excess over certain 
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2038. Trifling overcharges.|—Petition 
to tax a bill of costs after payment, on the ground 
of trifling overcharges, dismissed with costs.— 
Re Drake (1844), 8 Beav. 123; 41.7. 0.8. 152; 
50 KB. R. 49, 

Annotation :—Refd. Re Thompson (1845), 8 Beav. 237. 





2039. —--~ ~- .]—Re CHOWNE, No. 1802, 
ante. 

2040. - —- ~~ Substantial overcharges.]-—Re 
WILLIAMS, No. 2165, post. 

2041, —-—- — -- ----——.|--The “special circum- 


stances ’’ required by Solicitors Act, 1843 (c. 73), 
s. 37, to entitle a client to havo his attorney’s 
bill referred to taxation, after the expiration of 
twelve months from its delivery, may be matters 
appearing on the face of the bill, such as large 
& unusual charges requiring explanation.—Re 
ROBINSON (18867), L. R. 3 Exch. 4; 37 L. J. Ex. 


lL; 17 L. T. 179; 16 W. R. 110. 

Annotations :—Consd. Watson v. Rodwell (1878), 7 Ch. D. 
625; Re Norman (1886), 16 Q._L. D. 673. Apld. Re 
Eley (1887), 56 L. J. Ch. 905. Refd. J2e Lacey (1883), 
53 L. J. Ch. 287. 


2042. ~---~ Where no evidence of fraud.]-— 
(1) A solr.’s bill of costs had been delivered, after 
the death of the chent, to the solrs. employed 
by his representatives, & paid by them after 
investigation; & some, but not all, of the papers 
of the deceased client were delivered up. An 
application, nade three years after, for the taxa- 
tion of the bill, without referring to any specific 
errors, but alleging generally, that the bill contained 
exorbitant charges, was refused. 

(2) Where a client has paid his sole ’s bill with- 
out. pressure, & with full means of examining it 
before payment, & afterwards seeks to open the 
bill & refer it for taxation, he must state, in his 
petition, & prove to the satisfaction of the ct., 
specific errors of such a character as amount to 
evidence of frand. <A general allegation of im- 
proper charges will not be sufficient. 

(3) A mere primd facie error in such a bill will 
not authorise the ct. to refer it for taxation. 

(4) The circumstance, that a solr. has omitted 
to give his client credit for certain items with which 
he ought to have been credited, will be a ground 
for a distinct inquiry what sums the solr. has 
received which ought to be set off against the 
amount of the bill; but will not, of itself, be a 
ground for referring the whole bill for taxation.— 
lforLocKk v. Smiry (1837), 2 My. & Cr. 495; 6 
L. J. Ch. 236; 40 3. R. 7283; sub nom. SMITH v, 
HWurziock, Donnelly, 261; 1 Jur. 302, Ju. C. 


Annotatns :—As to (1) Distd. Ne Burbury, Hc p. Bateman 
(1854), 5 De G. M. & G. 358. As to (2) Apld. Waters v. 
Taylor (1837), 2 My. & Cr. 526. Distd. Jones v. Powys 
(1841), 10 LJ. Ix. Eg. 49. Apld. Sayer v. Wagstaff, Re 
Sanders, cr p. WagstaiT (1844), 14 L. J. Ch. 116. Consd. 
Hiles v. Moore (J818),17 L. J. Ch. 385 5; Le Stephen, lr p. 
Buss (1848), 2 Ph. 562. Apld, /te Dickson (1856), 8 De 
G. M, & G. 655; Jte Strother (1857), 3 K. & J. 518; Te 
Harle (1868), 17 W. R. 21. Distd. Watson v. Rodwell 
(1879), 39 L. T. 614. Refd. Blagrave v. Routh (1806), 2 


K & J, 509. 
-.]—Re Curniz, No. 1920, 











ante. 

2044, —- -- -- -  .|—CooKE v. SETREB, No. 
2169, post. 

2045. -—- —- — - - .|~-Re Barnarp, Er p. 
WETHERELL, No. 2030, ante 

2046. -~ —--- -—--—.] -Re Boyur, Ea p. 
TuRNER, No. 1904, ante. 

2047, —--~ —-— —— .]-—A., an attorney who 


had done work for B. during several years, & 


sims received by him.—Re THOMPSON, 
2 Ch. Ch. 100.—CAN. 

{f. General alleguhion of — errora— 
Whether sufficient to open settled account. | 
—-If the relation of solr. & client 


having 
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delivered an account current, having money of 

B.’s in his hands raised by mtge. on a settlement of 

accounts, deducted the amount of his bills, took 

a receipt, & paid over the balance ; afterwards B. 

demanded bills, which were delivered without 

prejudice, containing items which made the account 
more than before, & then after twelve months 
from the settlement applied to the ct. for a taxa- 
tion :—Held: in the absence of any gross over- 
charge which would raise the presumption of fraud, 
what took place amounted to payment; & on 

A.’s abandoning the additional items, there should 

be no reference.—Re Biscuorr & Coxe, Ex p. 

HEMMING (1856), 28 L. T. O. S. 144. 

Annotations :—Expld. Ite Stogdon (1887), 56 L. J. Ch. 420. 
Apld. Hitchcock v. Stretton, [1892] 2 Ch. 343. Distd. Re 
Frapo, Er p. Perrett, [1893] 2 Ch. 284. Apld. Re Thomp- 
son, Ke p. Baylis, [1894] 1 Q. B. 462. Expld. Ze Baylis, 
[1896] 2°.Ch. 107. 


ns w- ve aeee e -.]—Re HARLE, No. 2064, 
post. 
2049. —--- -——- — ~.]—On a summons to tax 


bills of costs delivered more than twelve months, 
on the ground that the relation of solr. & client 
continued to subsist between the parties until 
within a short time of takmg out the summons, 
& that the bills contained numerous overcharges : 
—~Held: the relation of solr. & client, although 
an important circumstance, was not conclusive ; 
& as the overcharges did not amount to fraud, there 
was nothing to take the case out of Solicitors Act, 
1843 (c. 73), s. 37.--/fe ELMSLIE & Co., Lx p. 
ToWER Sctrway Co, (1873), L. R. 16 Hq. 326; 
421. J. Ch. 570; 281. T. 7313 22 W. RR. 54. 








2050. -——--- -- —.|-—Jte HmriraGe, La p. 
Docker, No. 177), ante. 

2051. —-- -—-~—  .J|—Re Lacey & Son, No. 
2130, post 

2052. -- — ——-- .|~-Re CHOWNE, No. 1802, 
ante. 

2053. ~~--- Where no evidence of pressure. | 





—A mtgor. pisos a petition praymg that 
certain bills of costs, which had been paid under 
certain special circumstances, might be taxed. 
The petition stated that a meeting was appointed 
for the completion of a transfer of mtges. & pay- 
ment of the money, & that the solr. of the mtgees. 
presented four bills of costs, two of which were 
agreed upon, & the others, which related to matters 
between the mtgees. & their solr., not: but as it 
appeared that a postponement of the settlement 
might be serious to the mtgor., 1t was agreed that 
they should be paid by him. The bills contained 
many unproper & exorbitant charges, & the peti- 
tion specified certain items of overcharge :—Held : 
as the statements & evidenve showed a case of 
great & unnecessary pressure, & as the bills, which 
were between the solr. & other parties, contained 
items which could not be duly examined at the 
time, there was sufliclent reason on either ground 
to induce the ct. to make the order. 

Ii payment be made under pressure, the cir- 
cumstance of pressure alone is cnough to induce 
the ct. to order a taxation. 

Even without pressure, items of overcharge are 
enough to render the circumstances ‘ spccial,”’ 
under Solicitors Act, 1843 (c. 73), s. 41. 








SOLICITORS. 


It is not sufficient in order to exclude taxation, 
to show that no objection was made at the time to 
the payment either of particular items or of the 
whole bill. 

Semble: the transaction of paying off or trans- 
ferring a mortgage is of itself a ‘‘ special circum- 
stance ’’ within the Act.—-Re KINNEIR, Hap. PRICE 
(1858), 32 L. T. O. S. 262; 5 Jur. N. S. 423; 7 


W. R. 175. 


2054. —- -- — - ---—.] ~—Re CHownn, No. 1802, 
ante. 
2055. —_—- — Solicitor offering to repay 


overcharges.|—-A petition was presented for the 
taxation of a paid bill of costs alleging specific 
items of overcharge. The solr. thereupon offered 
to repay the amount of such items & the costs. 
Petitioner did not accede to this, but brought the 
petitiontoa hearing. The ct. ordered the taxation 
of the bill treating these items as omitted.—Re 
CaTuin (No. 2) (1857), 23 Beav. 412; 53 E. R. 
162. 

2056. -—-— Where relation of solicitor & 
client continues to within twelve months of ap- 
plication.|—-Re NicHoLson, No. 1860, ante. 

2057. —-—_ Where evidence of fraud.]—Re 
HARDING, No. 2104, post. 

2058. --—- - —- Business which ought not to 
have been performed.|—e Biss (circa 1853), 


cited in 22 L. T. O. S. at p. 218. 
Annotation :— Consd. Re Barrow (1853), 22. T. O. S. 217. 








2059. -——- -~—.]-- Re Barrow, No. 1776, 
ante. 

2060. -- ——- .} --Re STROTHER, No. 1872, ante. 

2061. -- Where evidence of pressure.]-—-Re 


RANCE, No. 2138, post. 


ii. Particular Instances. 

2062. Charges that would be disallowed on 
taxation.]—-(1) A bill of costs, where the amount of 
it has been settled between the solr. & client, & 
part of it has been paid & security given for the 
remainder, will not be ordered to be taxed, merely 
because it contains charges which would be dis- 
allowed on taxation. 

(2) Semble: an order obtained as of course or 
the taxation of a bill of costs, which has been 
settled & paid, will not be discharged for mere 
irregularity, without. any discussion of the merits, 
if the petition, seeking to discharge that order, 
enters into the merits of the case.—-GRETTON v. 
LEYBURNE (1823), Turn. & R. 407; 37 BE. 1. 1158. 


Annotations .--Consd. Horlock v. Smith (1837), 2 My. & Cr. 
495, Refd. Waters +. Taylor (1837), 2 My. & Cr. 526; 
Massie tv. Drake (1841), 1 Beav. 433; Sayer v. Wagstaff, 
Re Sanders, fr p. Wagstatt (1814), 14 L. J. Ch. 116, 
Blagrave v. Routh (1856), 2 K. & J. 509. 


2063. ———.|-- The mere circumstance that a 
bill of costs contains items which would be dis- 
allowed or reduced on taxation, is not, of itself, 
sufficient to entitle the party to a taxation of a 
bill which has been settled & paid. 

Where an account, comprising bills of costs, is 
settled & paid as between a solr. & client, & no 
surprise or fraud is practised, the ct. will not 
direct a taxation of the bill, though it appears 
to contain items which would be disallowed or 
reduced on taxation. unless it appears that the 
overcharges are in themselves so extravagant & 
improper, as under the circumstances to be con- 











exists, &@ general allegation of crrors 
in the settled account is sufficient to 
canse it to be opconed.—LAWLEsS Yr. 
MANSFIELD (1841), 4 I. Eq. BR. 113; 
1 Dr. & War. 557.—IR. 


PART VI. SECT. &, SUB-SECT. 3.—- 
D. (b) ii. 
2062 {. Charges that would be disallou cd 


‘on taxation. |—After payment of a bill 


of costs, the ct. will not disturb it on 
the ground of overcharge unless it 
appears to be a case of gross & 
exorbitant overcharge amounting to 
fraud.—ite WaALKER, WALKER  ¥. 
ROcHESTER (1884), 10 P. R. 400.—CAN. 

g. When court will order attorney 
to refund overcharge.}—MELANBON Uv. 


WHITE (1847), 3 Kerr, 501.—CAN. 

h. .J—An_ attorne received 
from his client a note for £50, costs in 
three suits. The client being sued for 
this note in the name of W., apparently 
a nominal pltf., paid £29 & gave a con- 
fession for tho balance. The bills were 
afterwards taxed at £24, & the ot. then 
ordered the attorney to refund the 





Part VI.—REMUNERATION OF SoLIcIToRS—COosts. 


sidered fraudulent.—MASSIE v. DRAKE (1841), 4 
Beav. 483; 49 BE. R. 406. 
Annotations :-—Expld. Ex p. Andrews (1844), 18 L. J. Ch, 








222. Consd. Sayor v. Wagstaff, Re Sanders, Ex p. Wag- 
staff (1844), 13 L. J. Ch. 161. 
2064. -]—In order to obtain taxation of a 


bill of costs after a long lapse of time it is necessary 

to show items of gross overcharge amounting to 

fraud, & it is not sufficient to point out items which 
the solr. was clearly not entitled to charge, & 
which would have been struck off on taxation.— 

Re HARLE (1868), 19 L. T. 305; 17 W. R. 21. 
2065. -—-.]—GAaneE & KILNER v. JiUNLEY 

(1909), 53 Sol. Jo. 198, C. A. 

2066. Excessive charges by mortgagee’s solicitor 
—-On transfer of mortgage.]---The single fact that, 
upon a transfer of a mtge., a mere draft bill of costs 
of the mtgee.’s solr. is, for the first time, produced 
& then paid, is not of itself, without proof of 
pressure or fraud, a sufficient ‘‘ special circum- 
stance ”’ to authorise taxation after payment, nor 
is that fact sufficient coupled with overcharges 
which are not su gross as to evidence fraud.—Zle 
Fyson (1846), 9 Heav. 117; 50 EE. R. 287; sub 
nom, Ite Fyson v. Curnina, 1 New Pract. Cas. 
455; 8L. T. 0.8, 49. 

Annotations :~-Consd. Ive Massey (1865), 34 Beav. 463. 
Refd. 2?e Stephen, Hx p. Bass (1848), 2 Ph. 562; Re Gray, 
[190d] 1 Ch. 239, Re Longbotham (1904), 90 L. T. 538. 
2067. Practice as to amount chargeable uncer- 

tain.| —In taxation, abstracts are ordinarily passed 

if they contain eight folios on an average ; but the 
strict rule is that they should contain ten folios. 

Taxation of a paid bill, sought on the ground of 
overcharge in abstracts containing less than ten 
fohos refused, the practice being in uncertainty, & 
there being no pressure or surprise.--Re WALSH 
(1850), 12 Beav. 490; 50K. R. 1148. 

2068. Liability to pay disputed.|—-A mtgor., 
without giving six months’ notice, requested the 
mtgee. to accept payment & to transfer the mtge. 
The transfer being executed, the mtgee.’s solis. 
refused to deliver it or the title deeds to the mtgor. 
Without’ payment of them bill of costs. ‘The 
mtgor.’s solr. objected to items amounting to less 
than £9 in all, but) paid the full amount in order 
to obtain the deeds :—Held : the above were not 
such special circumstances as to subject the bill to 
taxation after payment; semble-- one of the 
special circumstances required is overcharge & 
an item objected to, not because the business was 
not done or because the charge was excessive, but 
because the liability to pay it is disputed, is not 
such an overcharge as to be sufficient ground for 
taxing a paid bill.—Re Fincu & SHEPHEARD, 
Kix p. BARTON (1853), 4 De G. M. & G. 108; 16 
Beav. 585; 1 Mg. Rep. 109; 22 L. J. Ch. 670; 
43 E.R. 448, L. JJ. 
eee :- Consd. 2’e Deardon eth: 9 Exch. 210. 


td. fe Newman (1867), 15 W. It. 630. Refd. J2e 
Boycott (1885), 29 Ch. D. 571. 


2069. Charges for work which ought not to have 
been done.|—e Barrow, No. 1776, ante. 

2070. Procuration fee by mortgagee’s solicitor.] 
—A mtgee.’s solr.’s bill was delivered at the 
completion of the mtge. transaction, & the amount 
retained after objection. A petition, presented 
eleven months afterwards for taxation was refused, 
although the bill contained an objectionable item 
of £20 for procuration money.— ve BAYLEY (1854), 
18 Beav. 415; 2 W. R. 404; 52 E.R. 163. 


Annotation :—Distd. Re Fielder & Sumner, Er p. Bailey 
(1871), 40 L. J. Ch. 615. 





amount overpald.— Kz p. COLBORN 
(1853), 1 P. It. 208.—CAN. 

k. Alleged untrue statements as to 
dlabursements.}—Re S., McLRan v. 
CAMPBELL (1864), 14 C, P. 323.-- CAN. 


fined to fraud 


lL. Whether specral circumstances con- 
& gross overcharges. }-— 
The ‘ special circumstances ’’? which, 
by R. 8. O. 1887, c. 147, a. 34, must 
exist to justify a reference to taxation A 
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2071. Charges that would be disallowed on taking 
account—As between executor & estate.|—Re 
Dickson, No. 1804, ante. 

2072. Scale fee improperly charged—By mistake 
of both parties.J—-When part of the purchase- 
money is allowed to remain on mtge. of the 
property sold, the solr. of the vendor mtgee. 
cannot charge the scale fee under Sched. 1, Part 1, 
of the General Order under Solicitors Remunera- 
tion Act, 1881 (c. 44), for investigating the mtgor.’s 
title. But where a fee of £95, was charged for 
such investigation, under a common mistake of 
the parties that the scale applied, the ct. refused 
to accede to an application, made after payment, 
for taxation.—Re GLASCODINE & CARLYLE (1885), 
52 L. T. 781, C. A. 


2073. — ---.] -A bill of costs delivered by a 
mtgor.’s solr. to his client contained two items of 
charge for ‘ mtgor.’s solr.’s fee for negotiating 
loan.” On an application by the client for taxa- 
tion more than twelve months after delivery :— 
Held: the charging as a scale charge for something 
that was not specified among the scale charges 
given in Sched. 1, Part 1, of the rules under 
Solicitors Remuneration Act, 1881 (c. 44), was of 
itself a ‘special circumstance’ sufficient to 
justify an order tor taxation twelve months after 
the delivery of the bill—Re Pyrnus (1887), 35 
Ch. D. 568; 56L. J. Ch. 021; 57 L. T. 362; 35 
W. BR. 770. 

2074. ---—.]—A lessee with an option of pur- 
chasing the freehold of the land leased gave notice 
of his desire to exercise the option. At the same 
time he mentioned to F., the solr. for the lessors, 
that he desired to borrow some money on mtge. 
for the purpose of completing the purchase. EK. 
said he thought one of the lessors had money to 
lend, & communicated the lessee’s desire to him. 
The lessee & lessor met & arranged between them 
that £800 should be advanced upon mtge. of the 
property about to be purchased. V4. acted as solr. 
in reference to the mtge. & purchase. He did not 
ask for or inspect any abstract of title on behali 
of the mtgee., as the only title was that of the 
lessors, a copy of which had been given to the 
lessee. he purchase & mtge. were completed, & 
k. delivered a bill of costs, by which he charged the 
fees allowed by Sched. 1, Part 1, of the General 
Order under Solicitors’ Remuneration Act, 1881 
(c. 44), for negotiating loan & investigating title 
& preparing mtge. The bill was paid, & a sum- 
mons was taken out after payment for taxation: 
—Held: (1) E. was not entitled to the scale fee 
for negotiating the loan, as he had done nothing 
more than bring the parties together; nor to 
that for investigating title, as there had been no 
investigation, & the overcharge in these respects 
was such as to constitute ‘* special circumstances ”’ 
justifying taxation after payment under Solicitors 
Act, 1843 (c. 73), 8. 413 (2) it appearing that there 
had been a bargain between the client & E. pre- 
vious to payment not to dispute the bill of costs, 
the summons was dismissed.—2te ELey (1887), 
37 Ch. D. 40; 56 L. 7. Ch. 905; 57 L. T. 2538; 
36 W. R. 963 on appeal, 37 Ch. D. 42, C. A. 

2075. .|—lte G., No. 2034, ante. 


2076. Charge for fees paid to witnesses—-Where 
paid by client.|—-Re NoRMAN, No. 2015, ante. 

2077. Excessive fee to shorthand writer.]—fe 
NorMAN, No. 2015, ante. 





after twelve months from delivery of 
the bills, are not confined to cases of 
actual fraud or gross overcharge & 

ressure.—te BUTTERFIELD (1891), 14 
. 149.—CAN. 
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Sect. 5.— Taxation of costa: Sub-sect, 3, D. (b) ti. 
& dii., & (c) i. & 22.) 

2078. Excessive charge for reference.] — Re 
Norman, No. 2015, ante. 

2079. Error in casting up.J—Jte H1. (1891), 36 
Sol. Jo. 127. 

2080. Charges open to criticism.J|—The fact 
that a solr.’s bill of costs contains charges open 
to criticism amounts to “ special circumstances ”’ 
within Solicitors Act, 1843 (c. 73), s. 41, so as to 
entitle an interested party to an order for taxation 
after payment of the bill—Ae N. (1912), 56 
Sol. Jo. 520. 


iii. Proof of Overcharge. 

2081. Onus of proof--On client—After payment 
of bill.]|—When a bill of costs is paid, the onus 
of proving overcharges is thrown on the client.— 
Re TOWLE (1860), 30 Beav. 170; 31. T. 283; 54 
I. R. 853. 

2082. Necessity for showing specific over- 
charges.|—-Petition to tax a solr.’s bill which had 
been paid. An affidavit not showing specific over- 
charges, insufficient to support it.—WHARTON »v, 
TIORNE (1834), 3 L. J. Ch. 182. 

2083. ~~~-.|—-Horwock v. SMITH, No. 2042, ante. 

2084. —~---.|—Order for taxation of a solr.’s 
bill under the circumstances, after a settlement, 
upon the common petition, without stating the 
objectionable items.—JONEs v. Powys (1841), 10 
L. J. Ex. Eq. 49. 

2085. -—--./—-Within twelve months after pay- 
ment of a bill of costs, a client presented a petition 
for its taxation, but the petition having specified 
no items of overcharge, no order could be made. 
The twelve months having then expired, the ct. 
refused to allow the petition to stand over, for the 
purpose of amendment, by specifying the items.— 
BARWELL v. Brooks (1814), 7 Beav. 3453; 3 
L. T. O. S. 121; 49 E.R. 1098; subsequent pro- 
ceedings, sub nom. Re CATYLIN, BARWELL v. 
Brooks, 8 Beay. 121. 

2086. -|—-(1) Petition by mtgor. for taxa- 
tion of the mtgee.’s solr.’s bill, presented five 
months after it had been discharged by retainer, 
dismissed with costs, on the ground that it neither 
alleged any circumstances of pressure nor any 
specific items of overcharge. 

(2) The retainer of a sum in payment of a bill 
of costs may or may not be proper, according to 
the circumstances.—Re CoLQUHOUN, DuNtT v. 
Dunt (1846), 9 Beav. 116; 7 L. T. O. S. 2; 50 
EK. R. 299. 
sr euen :—Gencrully, Refd. te Deardon (1853), 17 Jur. 


2087. --—-.]— Re Harper, No. 1922, ante. 

2088. -----.|,—A solr. to a railway co., pro- 
visionally registered, brought an action against 
three of the managing directors, for the amount 
of his bill of costs, & recovered judgment. 
An order was afterwards obtained for winding 
up the co. under the Act, & a petition was then 
presented by the official manager for taxing the 
solr.’s bill under Solicitors Act, 1843 (c. 7%), on 
the ground of excessive charges :—Held: the ct. 
could not. be called upon to examine the items of 
a bill to ascertain their correctness, & an allega- 
tion of excessive charges was not such a special 
circurnstance as to bring the case within Solicitors 
Act, 1843 (c. 73), s. 38.—Re SHREWSBURY & 
aaa Ry. Co., ee Varpy (1851), 20 L. J. Ch. 

vo. 








PART VI. SECT. 5, SUB-SECT. 3.— 
D. (b) ili. 
2082 i. Necessity for showing specific 


overcharges.}—After bill of costs 
& a receipt in full taken, the cliont 
is not entitled to an order to tax the 
costs, merely swearing they never had 


SOLICITORS. 


2089. ——-.] Re Browne, Lx p. JEFFERIES, No. 

13, post. 

2090. ——-.]—Re ABBoTT, No. 2162, post. 

2091. ——--.|\—Re Boycott, No. 2014, ante. 

2092. —--~ Necessity for affidavit.|——/te BRapy, 
No. 1934, ante. 

2093. Where allegation of payment under 





pressure.|—Hx p. ANDREWS, No. 2117, poat. 

2094. —-—,] —I?e THOMPSON, No, 1230, ante. 

2095. --—- Where bill paid by trustee.|—Te 
BENNETT, No. 2128, post. ; 

2098, —-—- .|—Where the petition, by 
parties interested, for taxation of a solr.’s bill, 
which had been paid by the trustees, stated 
no special circumstances, except allegations of 
erroneous charges, without specifying any, the 
ct. refused permission to amend the petition, but 
dismissed it with liberty to file another.--ANON. 
(1845), 9 Jur. 612. 

2097. Where refusal by solicitor to produce 
bill.|—Re LouauBporovaH, No. 2163, post. 

98, - Charges by solicitor mortgagee.|— 
Where one of a body of mtgees. is a solr. & acts 
as such in enforcing the mtge. security, he is 
entitled to charge profit costs against the mtgor., 
whether the mtgees. are trustees or not. If in 
such a case the mtgor., in applying for an order to 
tax the bill of the solr. mtgee., desires to raise the 
objection to profit costs, he should state his objec- 
tion in his petition for taxation.—Re DONALDSON 
(1884), 27 Ch. D. 5443 54 1. J. Ch. 1513 51 L. 7. 
622, 

Annotation :--Consd. Re Woody, Fisher v. Doody, Hibbert 

v. Lloyd, {18935} 1 Ch. 129, 

2099. Necessity to specify all objectionable 
items.]-- (1) A solr.’s bill of costs paid under 
pressure, & protested against, referred for taxation. 

(2) Protest, combined with other circumstances, 
may be a ground of reference of a bill of costs for 
taxation. 

(3) Where there is evidence of pressure the ct. 
will, if necessary, direct a general reference for 
taxation, although in the petition for taxation 
some only of the items of the bill of costs may, be 
objected to.—Re ALCocK, Fr p. WILKINSON (1845), 
2 Coll. 92; 1 New Pract. Cas. Hy. 65; 5 J. Ty 
O.S. 235; 9 Jur. 720; 63 3. lt. 651. 

A nana :—As luv (1) Distd. Pe Browne (1852), 1 De G.M, 














2100. —~ .!—Re Dawson & BRYAN, No, 1730, 
ante, 


(ec) Payment under Pressure. 
i. In General. 


2101. Whether special circumstance.|—Cooxr 
v. SETREE, No. 2169, post. 


2102. — - .|—Howen. v. MpMUNDs, No. 1974, 
ante, 

2103. — ---..J|—Re ALcock, Ha p. WILKINSON, 
No. 2099, ante. 

2104. —---.j—Payment of a bill of costs is, 





prima facie, an admission of its correctness, & the 
client is bound to prove ‘ special circumstances ”’ 
to authorise its taxation. Such special circum- 
stances are usually pressure, as where an immediate 
payment 1s required, at a time when it would be 
very inconvenient to the party paying, that any 
delay should occur in the completion of the 
business ; &, secondly, error or overcharge in the 
bil. If the overcharges evidence fraud, very 
slight, if any, circumstances are necessary to induce 
the ct. to order a taxation. 


ald, been taxed; 
error.— MAHON 


he must show spend 
Mol. 38&.—-IR. 


v. SCANLON (1827), 2 


Part VI.—REMUNERATION oF So.ticrrors—Costs. 


A client may pay his solr. a bill of costs, without 
ever having seen or had delivered to him any bill, 
but such a course would be bad conduct in the 
solr. & imprudent in the client.—Re Harpine 
(1847), 10 Beav. 250; 16 L. J. Ch. 288; 50 E.R. 
578. 
ere :—Dbtd. Re Dearden (1853), 2. C. L. R. 308. 

9105. .|—A compromise of a solr.’s claim 
for costs, if effected under circumstances of 
pressure upon the client, does not oust the juris- 
diction of the ct., to tax the bills upon petition.— 
Re STEPHEN (1848), 2 Ph. 562; 4 Ry. & Can. Cas. 
72%; 17 L. J. Ch. 219; 41 KE. R. 1060, L. C. 
Annotation :—~ Consd. Stedman v. Collett (1854), 17 Beav. 608. 


2106. --—-.| —(1) The ct. has jurisdiction under 
Solicitors Act, 1843 (c. 73), to order the taxation 
of a deceased solr.’s bill as against his exor., 
although the relief sought is not asked in any cause 
pending in the ct. 

One of four exors., a Bolr., acted in that capacity 
for testator during his life & for his exors., he being 
one of them, & afterwards, his costs were cither 
during testator’s hfctime, or subsequently, out 
of his estate fully satisfied & discharged. ‘Twelve 
years had elapsed since the solr. had been dead, 
& twenty years since he had ceased to act as solr. ; 
& there had been a decree in a suit instituted for 
the purpose of administering the estate of testator, 
in wiluch the exor, of the solr. had or might have 
been called on to account for all sums of money 
paid to or retained by him out of the assets of 
testator in discharge of his bill of costs. 

Upon a petition for taxation of these bills 
having been presented by the admunistratrix of 
testator’s surviving exor. :—Held : in the absence 
of all proof of mmposition or overcharge, 1t was not 
a case in which, under Solicitors Act, 1848 (¢. 73), 
the et. ought to order a taxation of the bills as 
agaist the exor, of the solr. . 

(2) A solk. transacted the busmess of exors., 
his father, a retared solr., being one of them. 
Bills were made out & delivered to the father, who 
duly paid them, & reccipts were given for the sums 
paid. Ten years after the last of such payments, 
the administratrix of the surviving exor. of 
testator presented a petition for taxation of those 
bills :-—Held : as no reason had becn given for the 
delay in presenting the petition, the mere relation 
in which the son stood towards his father, or the 
mode in which he was paid, cither by a speerfic 
payment or by a credit given to the son by the 
father, did not constitute special cireunistances 
within Solicitors Act, 1818 (c. 73), s. 41, so as to 
justify the ct. in ordering the taxation of the bills 
which had been already paid. 

(3) A solr. from time to time, during a period of 
twelve years, received or retained money in 
liquidation of his costs due from the exors. of 
testator, to whom his father had been solr. & 
exor. :~ field: the delivery of the bills of costs 
not having been proved, the adiministratrix, of 
the surviving exor. was entitled to have an order 
for the delivery & taxation of such bills of costs.— 
Re Vines & Hopps, fr p. SHACKELL (1852), 2 
De G. M. & G. 842; 21 L. T.O.S. 259 5 17 Jur. 793 ; 
428. R. 1101, L. Jd. 

2107. Where proof of overcharge.|—ve 
WrLLS, No. 1577, ante. 














2108, ---— .|—-e CURRIE, No. 1920, ante. 
2109. -—-~- —--—.!|—Taxation after payment 


ordered, on proof of pressure, & on showing grounds 
for thinking that the bill would be considerably 
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Issue having been joined on the 
ayment under com- 
letters from the 
attorney of the party who had obtained 
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reduced on taxation.—Re SLADDEN (1847), 10 
Beav. 488; 50 E. R. 670. 

2110. .|—A meeting was appointed 
to settle important matters on Aug. 23, & the 
costs were to be paid by A. The bill of costs was 
delivered the evening before, & payment was then 
insisted on, though the bill was objected to. 
Upon evidence of overcharge, taxation was 
ordered after payment. 

Two suits, were compromised ; in one there was 
an order to dismiss on the payment of costs, & the 
other was stayed only. The costs of both were 
paid under pressure, & there were overcharges :— 
Held: the Master of the Rolls had jurisdiction to 
order a taxation.—?e EiMsxuim (1850), 12 Beav. 
538 ; 50 E.R. 1166, 

2111. -----—- -|—Payment of a solr.’s bill of 
costs under pressure is not of itself sufficient to 
induce the ct. to order its subsequent taxation : 
there must also be overcharges.—Re LUERIrTaGE, 
ka p. NATIONAL LAND Co. (OFFICIAL MANAGER) 
(1854), 2 Eq. Rep. 234; 22 L. T. O.S. 302. 

2112. —--— Before delivery of bill.|—When a 
client has paid his solr.’s bill under pressure before 
delivery of the bill he is entitled to have it taxed, 
at any time before the expiration of a year.— 
Re Firtper & SuMNER, Ex p. Baitvey (1871), 
401, J. Ch. 615; 25 L. T. 56. 
aration :—Distd. 2e Griffith, Jones (1883), 53 L. J. Ch. 














ii. What Constitutes Undue Pressure. 

2113. Degree of pressure---Taxation of costs 
before payment rendered impossible.|—-(1) To 
constitute a case for taxation of costs after pay- 
ment on the ground of undue pressure, the pressure 
must haye been of such a kind as to have rendered 
it impossible or difficult to have the costs taxed 
before payment in the ordinary course. 

(2) An unexplained delay of nine months after 
payment in the presentation of a petition for taxa- 
tion on such grounds held fatal to the apphcation. 

(3) To support such a petition, on the ground 
of eatravagant & improper charges, the allega- 
tions directed to that pomt must be specific, & 
must be such as to amount to evidence of fraud.— 
Re Browne, Lap. JEFFERIES (1852), 1 De G. M. 
& GG, 322;21 L. J. Ch. 4123; IS 1. T. O08. 313; 
12 1. RR. 576, L. SF. 
stnunotations :—As to (1) Apld. Re Mash (1851), 15 Boav. 83; 

Re ¥ineh (1853), 16 Beav. 585. As lo (2) Refd. Ie Ficlder 

& Sumner, Ja p. Bailey (1871), 40 I. J. Ch. 615. da 

to (3) Apld. /fe Finch (1853), 16 Keay. 585. 

2114. Reasonable facilities for taxation 
refused.|——-/’e NEWMAN, No. 1797, ante. 

2115. Threat to discontinue business.|—AUBREY 
». POPKIN (1768), 1 Dick. 408 3 21 E.R. 326, L. C. 
Annotations :-—Consd. Crossley tv. Parker (1820), 1 Jac. & W. 

460, Horlock v. Smith eae 2My. & Cr. 495. Refd. 

Cooke v. Setree (1812), L Ves. & 13. 326. 

2116. Undue influence over client.|-~-A bill of 
costs, settled & paid afte’ examination, discussion, 
& an abatement made by the solr., referred for 
taxation under the circumstances, but on the 
terms of the client admitting the cash payments 
contained in the settled account. 

A solr. delivered his bill of costs. His client had 
time to examine it, & obtained professional] advice 
& assistance respecting it. Objections were made 
to the items, & after discussion the clicnt obtained 
a considerable deduction. He settled the account, 
admitted the balance, obtained the vouchers, & 
afterwards paid the amount admitted to be due. 





judgment, threatening to enforce the 
same in case of non-payment, was 
evidence of compulsion.—STRANGE vw. 
PHELAN (1850), 2 Ir. Jur. 84.-—IR. 
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The relation of solr. & client continucd after the 
payment. The ct. directed a taxation of the bill, 
notwithstanding this settlement, thinking that the 
client was, ‘‘ to an alarming extent,” in the power 
of the solr. ; that the bill, which contained general 
items to a very considerable amount under the 
terms, ‘‘ numerous attendances ”’ & “‘ innumerable 
attendances,’’ was not sufficiently explanatory; 
that the solr. did not do all, which under the cir- 
cumstances he ought to have done, to facilitate 
to the client the exercise of his right to a full state- 
ment of the particulars of the charge & to the 
proper investigation of each particular item; & 
“that the parties were on terms so unequal as to 
make it difficult to make any bargain which could 
be binding upon the client in the absence of other 
assistance.’’ Where accounts & bills of costs of 
a solr. are delivered a sufficient time before the 
settlement to allow the client to examine them, 
& obtain advice & assistance respecting them, & the 
opportunity is taken advantage of, & the bills, 
being examined, objections are taken, upon dis- 
cussion of which an allowance is made, a settlement 
come to, & the balance paid, primd facie, a taxa- 
tion is precluded ; but if, under the above circum- 
stances, the client is in the power or at the mercy 
of the solr., if the bills delivered be not sufficiently 
explanatory, if the client, though having time to 
examine the bills has not been able to obtain, or 
has not been allowed to employ the most effective 
means of examination, if it appears that the solr. 
in whose power the client is, is driving a bargain 
with him on unequal terms, & that the relation of 
solr. & client & the power of the solr. continues, 
then all the circumstances above referred to as 
tending to establish the settlement may be un- 
availing.—-NOKES v. WARTON (1842), 5 Beav. 448 ; 
49 KE. R. 651. 

2117. Payment induced on completion of trans- 
action—Refusal to allow execution until payment.] 
—(1) If a solr. has refused to allow certain deeds 
to be executed until his bill of costs is paid, & the 
bill is paid under protest, & the decds executed, 
this may constitute such a “ special circumstance ”’ 
as to induce the ct. to tax the bill under Solicitors 
Act, 1848 (c. 73). 

(2) A petition for the taxation of a bill of costs, 
which sufficiently sets forth special circumstances 
for taxation, need not mention the specific items 
which are objected to.—Ea p. ANDREWS (1814), 
13 L. J. Ch. 222; sub nom. Re OLEMENTS, Ex p. 
ANDREWS, 3 L, T. O. S. 257; 8 Jur. 327, L. C. 








Annotations :--As to (1) Refld. Re Thompson (1845), 14 
L. J. Ch. 137. As to (2) Consd. Hu p. Wilkinson (1845), 2 
Cou. 92. Refd. Z2e Browne (1852), 1 De G. M. & G. 322. 
2118. -.|—-A purchaser of lands in 


mtge. agreed to pay the expenses of the mtgee. 
in completing the purchase. Previously to the 
contract the purchaser had requested the mtgee.’s 
solr., as alleged by the latter & not denied by the 
former, to apply to the several parties interested 
to agree to the purchase. On the morning of the 
completion of the purchase, the mtgce.’s solr. 
sent his bill of costs to the purchasers’ solr., con- 
taining various charges as against the purchaser 
himself for attendances on the several parties 
interested, & also on pltf.’s own solr., & payment 
was demanded by the solr. of the mtgee. before he 
would permit his client to join in the conveyance. 
On a petition for taxation :—Held: the allegation 
of the mtgee.’s solr. that he had so acted at the 
instance of the purchaser not being denied or in 
any way met by the latter was fatal to the petition. 
—Re COOPER (1847), 2 New Pract. Cas. 149; 8 
L. T. O. S. 406. 
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2110, ——— ~--—.]|— Where tho alleged pressure 
consisted in the refusal to allow the execution of 
& reconveyance, which was required without delay 
to make a good title to a purchaser, except on pay- 
ment of the bill of the mtgee.’s solr. taxation after 
payment refused.—Re DoLMAN (1854), 2 W. R. 447. 

2120. Refusal to deliver up documents.]— 
Taxation ordered, after payment under protest, 
the payment being insisted on as a condition for 
parting with a deed necessary to complete a pur- 
chase.—Re Tryon (1844), 7 Beav. 496; 2 L. T. 
O.S.516; 83. P.408; 49 BE. R. 1158. 


Annotations :-—Consd. Re Johnson & Weatherall (1286), 37 
Ch. D. 433; He Cheesman, [1891] 2 Ch, 289. Refd. te 
Stephen (1848), 2 Ph. 562 ; Re Browne (1851), 15 Beav. 61. 





2121. —--—- —-— Mortgage.|—te JONES, No. 
1774, ante. 
2122. —_-— .|—-The cases ag to 








‘“‘ pressure,’ as a special circumstance to justify 
taxation of a bill of costs, after payment thereof, 
have gone far enough, & will not be extended; & 
accordingly, where, in a mtge. transaction, a solr. 
was employed to prepare the deeds securing the 
property to a second mtgee., who was paying off 
the first mtgee., who had called in his money, & 
had refused to give up the deeds without. payment 
of his bill of costs, & the client paid the bill under 
protest, & then applied for taxation on the ground 
of overcharges, & of pressure arising from an 
apprehension of foreclosure by the first mtgee., 
if there should be any delay in paying him off ; but 
it appeared that foreclosure could not be made for 
six months:—Held: not a case of pressure 
sufficient to justify taxation.—He Masir (1851), 15 
Beayv. 83; 51 EB. R. 467; sub nom. Re Nasu, 18 
L. T. O. 8S. 115. 

2123. —-—- —--- ---—..]—Re FiIncn & 
HEARD, J2u p. BAWLON, No. 2068, ante. 

2 - -~-,|--Appcts., in order to get 
possession of papers which were necessary to com- 
plete a transaction, paid their solrs.’ bill of costs 
under protest & reserving their rights. On an 
application to tax the bill :—Held: the payment 
did not preclude taxation, as there were special 
circumstances within Solicitors Act, 1843 (c. 73), 
s. 41.—Re Lecearts & CARRUTHERS (1908), 53 
Sol. Jo. 84. 

2125. —- -.|—A solr. delivered his bill, 
which contained two columns of charges, the first 
of which amounted to £32, & the second, which 
was headed ‘' If this bill be taxed, the following are 
the charges,’ amounted to £23. The solr. refused 
to deliver up the papers unless paid £32, & the 
client paid that sum under protest. A taxation 
was ordered, & the solr., having refused to consent 
to an order of course, was ordered to pay the costs 
of a special petition for that purpose.—Re LetTr 
(1862), 31 Beav. 488; 1 New Rep. 8; 27 J. P. 
73; 8 Jur. N.S. 1119; 54 E.R. 1227; sub nom. 
Re Lerrs, Lx p. TOSLtann, 32 L. J. Ch. 100; 7 
L. T. 303; 11 W. R. 15. 

2126. .|—Resp., as solr. for a lessor, 
refused to hand over an executed counterpart of 
an agreement for a lease, & threatened to let the 
and to parties other than the lessee unless his 
costs as such solr. were paid. The lessee’s solrs. 
were willing to pay the costs subject to the 
determination of a question whether these were 
to be itemised or upon scale fees. Ultimately, 
resp. insisting on his item costs in full before 
completion, the lessee’s solrs. paid them under 

rotest, & two days afterwards issued a summons 
or taxation :—Held: there were special circum- 
stances in which taxation would be ordered 
although the costs had been pnid.—Re R. E. F. 
(1908), 53 Sol. Jo. 83. 
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2127. Refusal to complete without pay- 
ment.!-—Re WELLS, No. 1577, ante. 

: ——~.]—-Where a cestui que trust 
seeks to tax the solr.’s bill paid by his trustee, on 
the ground of overcharge, he must allege & prove 
specific items. : 

It is a ‘‘ special circumstance,”’ within Solicitors 
Act, 1848 (c. 73), where a solr. produces his bill 
at the time appointed for the settlement of a 
transaction, & refuses to complete except on pay- 
ment thereof.—Re BENNETT (1845), 8 Beav. 467 ; 
1 New Pract. Cas. 291; 14 L. J. Ch. 403; 5 L. T. 
O. 8S. 474; 50 BE. R. 183, 

Annotation :—Consd. Re Kinneir, Ex p. Price (1859), 32 

L. T. O. S. 262. 


2129. —-— ———.]—_-Re Harrison, No. 1979, ante. 
2130. ——,|—A tenant having an option 
of purchase of the fee at a given price on the terms 
of his paying all the vendor’s costs gave notice in 
Dec. 1882, of his exercise of the option, & stated 
that he should not require an abstract of title. 
The time for completion was Mar. 25, 1883, but 
it was arranged for the tenant’s convenience that 
the completion should be six weeks earlier & that 
the property should be conveyed in two lots. 
He sent his draft conveyances for perusal before 
the end of Dec. On Feb. 2, 1883, the vendor’s 
solrs. sent in their bill of costs in which they 
charged 30s. per cent. on the purchase money of 
each lot, considering that this was the proper 
charge under Schedule I. to the general rules under 
Solicitors’ Remuneration Act, 1881 (c. 44), which 
provides that amount of remuneration to a 
vendor’s solr. ‘‘ for deducing title to freehold copy- 
hold or leasehold property & perusing & completing 
conveyance, including preparation of contract. or 
conditions of sale, if any.’’ The purchaser’s solrs. 
objected to these charges, but the vendor’s solrs. 
refused to allow completion unless they were paid, 
& on Feb. 14 the purchaser paid them under 
protest & completed the purchase. After this he 
applied for taxation of the bill :-—Held: the case 
was governed by the new Rules but that the bill 
was framed on an erroneous footing, for that the 
ad valorem remuneration authorised by Schedule I. 
was chargeable only where the whole of the busi- 
ness in respect of which it was imposed, viz. 
the deducing title & perusing & completing con- 
veyance, was done ; here asthere was no deducing 
of title, but) only perusal & completion of the 
conveyances, Schedule I. did not apply but that 
under the General Order, rule 2 (c), the solr.’s 
remuneration was to be regulated by the old 
system as modified by Schedule II., but having 
regard to the dates there was no pressure & there 
was no overcharge amounting to fraud, & there 
were therefore no special circumstances to aut-horise 
taxation after payment.—Re Lacey & SON (1883), 
25 Ch. D. 301; 53 L. J. Ch. 287; 49 L. T. 755 ; 
32 W. R&R. 233, C. Aw: revsg. S. C. sub nom. Re 

PARKER TO GEORGE, 32 W. R. 222. 

Annotations :-—Consd. Re Denne & Secretary of State for 
War (1884), 64 L. J. Ch. 45: Re Boycott (1885), 29 Ch. D. 
571+ Re Hickley & Steward (1885), 54 lL. J. Ch. 608 ; Ite 
Faulkner (1887), 36 Ch. D. 568; J'e Peace & Ellis (1887), 
67 L. T. 7533; Me yyoua (1887), 35 Ch. D. ; 
Grovillo’s Sottimt. (1888), 40 Ch. D. 441. 
Keeping & Gloag (1888), 58 L. T. 679. Distd. 7 

1894] 3 Ch. 238. Apld. Re Baillie (1899), 15 T. L. R. 277. 
onsd. Zte Romain, [1903] 1 Ch. 702. Refd. He Field 
(1885), 29 Ch. D. 608; Fleming v. Hardcastle (1885), 52 
L. T. 851; Re Robson (1890), 45 Ch. D. 71; Cholditch 


v. Jones, [1896] 1 Ch. 42; Re Thomas, Evans v. Griffiths, 
{1900] 1 Ch. 454, 


2181. ——— —_—.]-Re Boycort, No. 2014, ante. 
21382. .|—It is dangerous to overlay 
the language of an Act of Parliament which has 
entrusted the ct. with a discretion by defining 
special circumstances under which alone taxation 
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will be directed & reducing the discretion almost 
to a nullity. Here the bill was paid under protest, 
but that is not by itself a sufficient special circum- 
stance. The protest is equivalent to an asscrtion 
that the party paying the bill means to tax it, if 
he can, & an expression that he is dissatisfied with 
it. It prevents the solr. thinking that the pay- 
ment is a final settlement (Cuitty, J.).—Re P. & M. 
(1895), 39 Sol. Jo. 640. 

2133. To avoid postponement.|——Taxation 
ordered of a paid bill of mtgee.’s solr. in a mixed 
case of pressure & of improper items. 

The mtgee. took legal proceedings against the 
mtgor., whereby expenses were being incurred. 
The mtgee.’s solr. delivered his bill on Dec. 25, & 
the parties met to complete a transfer on Dec. 29. 
The bill contained a charge for an abstract, 
which was more than double what it ought to have 
been, but the solr. refused to reduce it, & the bill 
was paid. It did not appear that any proposal 
had been made to settle the matter & postpone 
the question of costs. The ct., considering that 
there had been both pressure & overcharge, ordered 
a taxation.—Re RANCE (1856), 22 Beav. 177; 52 


K. R. 1076. 
Annotation :—Reftd. Re Boycott (1885), 29 Ch. ND. 571. 











2134... |—lte KINNEIR, Ex p. PRICE, 
No. 2058, ante. 
2135. -——.|—Petitioner had mortgaged 





his cstate to A., whom he had employed as his 
solr.; he then employed A. to sell his estate, & 
at the attendance to complete the purchase, A. 
for the first time presented his bill of costs in re- 
spect to the sale, & refused to complete unless his 
debt, interest & that bill of costs, were at once 
paid. Petitioner was much in want of money, & 
the purchaser had come from some distance to 
attend the appointment. Five months after- 
wards petitioner prayed taxation :—Held: these 
facts amounted to such undue pressure as to 
justify taxation, notwithstanding payment, & 
the lapse of time; the more because the items of 
the bill were very high.— Re Puau, Hz p. BRIscoE 
(1863), 1 De G. J. & Sm. 673; 8 L. T. 586; 27 
J.P. 436; 11 W. R. 762; 46 BH. R. 266, L. JJ. 


Annotations :— Distd. Re Lacey (1883), 53 L. J. Ch. 287. 
Refd. Fte Newman (1867), 2 Ch. App. 709, n. 


2136. Refusal to take instructions without pay- 
ment—Solicitors to executors—-Application by resi- 
duary legatee.]——-By Solicitors Act, 1843 (c. 73), 
s. 41, it is enacted, that the payment of an at- 
torney’s bill shall in no case preclude the ct. or 
judge, to whom application shall be made, from 
referring such bill for taxation, if the special 
circumstances of the case shall, in the opinion of 
such ct. or judge, appear to require the same, 
upon such terms & conditions, and subject to such 
directions, as to such ct. or judge shall seem right, 
provided the application for such reference be 
made within twelve calendar months after pay- 
ment.—AKe HARDING (1848), 11 L. T. O. S. 471. 

2137. Threat to take possession under security.] 
—A client indebted to a solr. for costs & for money 
lent, executed as security a bill of sale of his farm- 
ing stock & furniture, with a proviso for the decd 
to be void on payment of the amount, & of all 
sums which the solr. might advance, with interest. 
A bill for costs & money due for advances was 
afterwards delivered, & the client employed 
another solr. to investigate the matter. The two 
solrs. corresponded, & an offer was made, on behalf 
of the client, to pay what was due if the exact 
amount of the claim was stated & the vouchers 
were produced. The original solr. stated his 
willingness to produce the vouchers, if certain 
draft deeds were prepared & an appointment madc 
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Sect. 5.—Tasation of costa: Sub-scet. 3, D. (c) ti, 
(a), (e), 

for settlement, & that he would have the bills 
taxed. After some further delay, the solr. gave a 
written notice requiring payment on the following 
day, & stating that if the money were not paid he 
should take possession under the deed. The 
money not being paid, he accordingly caused 
possession to be taken, whereupon the whole 
amount claimed for bills of costs, advances & 
interest was paid by the client under protest. 
Under these circumstances, tho client presented a 
petition for taxation, alleging various instances 
of overcharge in the bills of costs, & that they 
were paid under undue pressure. One of the 
Vice-Chancellors refused to order taxation; but 
upon appeal it was held that payment under these 
circumstances did not preclude the client’s right 
to taxation; the rule was, that to tax a bill after 
payment the client must show either undue 
pressure or overcharge amounting to fraud, & this 
case falling within the former branch of the rule, 
the bills must be taxed.-—Fe FosTer, £r p. 
WALKER (1860), 2 De G. F. & J. 105; 29 L. J. Ch. 
625; 2L. T. 553; 25 J. P.131; 6 Jur. N.S. 657 ; 
8 W. R. 620; 45 BE. R. 562, L. JS. 3 revseg. S.C. 
sub nom. Re Forster, vx p. WALKER (1859), 1 
L. T. 160. 
Annotation :—Refd. Re Robinson (1867), 16 W. R. 110. 

No opportunity to examine bDill.|—See Sub-sect. 
3, C., post. 





(d) Payment under Protest. 
2138. Whether special circumstance.]|—Re JONEs, 
No. 1774, ante. 





2139. —-—.]|—-Re ALcock, Fx p. WILKINSON, 
No. 2 0099, ante. 

2140. ——--.]- -Re Harrison, No. 1979, ante. 

2141, —-—.|- -In Mar. 1847, a railway co. agreed 


to purchase some property & to pay the vendor's 
costs. In May, 1847, possession was delivered. 
The bill of costs of the vendor’s solr. was delivered 
on June 13, 1818, & a meeting to complete the 
purchase took place between the solrs. on June 20, 
when objections were then made to the bill. It 
was then paid, under protest, & with an intimation 
that it would be taxed, & a petition for taxation 
was presented a few days after :—Held: there was 
not sufficient cvidence of pressure to open the 
matter by ordering a taxation.—Re WELCHMAN 
(1848), 11 Beav. 319; 50 EB. Rh. 840. 

2142. -]—Where a bill of costs is paid under 
a protest in order to obtain some document on 
which the solr. whose bill of costs is sought to be 
taxed has alien, the objectionable items in it ought 
to be specified before payment.—Ite DAVIE, Kar p. 
WHITE (1859), 8 W. R. 15. 

2143. ——.|—-Re P. & M., No. 2132, ante. 

2144, .|—A contract for the purchase of 
land was made on Aug. 11, 1909. After delay till 
Jan. 11, 1910, the purchaser commenced an action 
to compel completion. The action was settled, 
after going as far as the summons for directions, 
the vendor's party & party costs to be paid by the 
purchaser. The bill was delivered on Mar. 12. 
No application to tax it was made, but it was paid 
under protest. An urban district council, who 
were the real purchasers, objected to costs incurred 
before instructions to sue :—Held: no case for 
taxation after payment had been made out.—Re 
KING (1910), 74 J. P. 445. 

2145. —-—.]—G., a client, purchased the equity 
of redemption in certain properties in 1906 & 
employed W. to act as his solr. in the matter. In 
July, 1909, W., as solr. for three mtgees., gave G. 
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notice to pay off the mtges. It was arranged, after 
some delay, that the mtges. should be paid off & 
reconveyances taken, after which fresh mgtes. were 
made. Completion was fixed for Jan. 28, & W. 
delivercd his bill on Jan. 2], G. paid the bill ‘‘ under 
protest ’’ & now applied to tax the bill. The solrs. 
for one of the new mtgees. paid W. £10 8s. 4d. for 
an abstract of title. It was said that W. as solr. 
for G. when he purchased in 1906 ought to have 
made an abstract of title. Triplicate charges 
were made for letters & attendances, inasmuch as 
W. acted for three mtgees., but the charges were 
moderate. One item of 10s. 2d., however, was 
admittedly charged in error. Before the master 
W. offered to return £4, each party paying his own 
costs, but this was declined :—Held: there is no 
rigid rule as to what circumstance will justify 
taxation of a solr.’s bill after payment; & appct. 
had not made out special circumstances.—Jte 
Warp, BowlE & Co. (1910), 102 I. T. 5273; affd., 
102 L. T. 881, C. A. 

Where payment under pressure.]—See 
Sub-sect. 8, D. (c), ante. 





(e) Reservation of Right to Tax. 

2146. Whether special circumstance—Intention 
to tax expressed at time of payment.|]——A bill of 
costs was delivered by the solr. in 1809, & shortly 
afterwards paid by the chent: between that time 
& Mar. 1817, four other bills of costs were delivered, 
& various payments were made on account: in 
in Nov. 1817, a sixth bill was delivered, when the 
client paid the general balance due on the bills of 
costs, atl the same time staling, that he would 
insist on having the bills taxed; an application 
for taxation to a judge at law in 1818, & an apphica- 
tion to the Ct. of IKK. B. in 1819, failed, from 
circumstances not involving the merits of the 
question: some attempts at a compromise were 
made from time to time; & the client) was 
obliged on three or four occasions to leave 
England, in order to attend to urgent business 
in foreign countries; but at length, in 1824, 
a motion was made to have the bills referred for 
taxation, supported by evidence that some of the 
items of charge were improper; the ct. ordered 
that the bill last delivered should be taxed gene- 
rally, & that the five antecedent. bills should be 
referred to the master, with a direction that the 
chent should deliver to the solr. a schedule of the 
items complained of, & that the master should 
exercise as large a discretion as he might think fit 
with respect to the evidence on which he should 
proceed in forming his Judgment concerning these 
items.—SCOUGALL v. CAMPBELL (1826), 3 Russ. 
545; 38 EK. R. 679, LC. 

Ae . Refd. fc Johnson & Weutherall (1888), 37 


2147. Payment under pressure.|}— 
Re DEARDEN, No. 2013, ante. 

2148. -—-- Reservation of single item.]—-If 
mitgee. take steps to recover his mtge. moncy, & 
the mtgor., desirous of stopping the action, agrees 
to pay principal, interest, & costs on a given day, & 
on the bill of costs, etc., being presented, items are 
objected to; but the bill after some fifteen days 
is paid, without protest, & a receipt accepted in 
full, except: as to one item objected to, the con- 
sideration of which 1s reserved, there is no special 
ground for taxation, & a petition under those 
circumstances was dismissed with costs.—Re 
REEVES (1845), 5 L. T. O. S. 190. 

2149. Express reservation.|—A client who 
pays his solr.’s bill of costs, expressedly subject 
to his ‘‘ right to tax,’’ which payment, by cheque, 
is accepted & retained by the solr. without reference 
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to such condition, may tax the bill after payment, 
as such a condition constitutes ‘‘ special circum- 
stances ’’ under Solicitors Act, 1843 (c. 73), 8. 41. 
—Re WILLIAMS, Ez p. LOVE (1891), 65 L. T. 68. 


Annotations :—-Distd. Re Burchell Wilde (1902), 46 Sol. Jo. 
570, Apld. Re Leseatts & Carruthers (1908), 53 Sol. Jo. 
84. Refd. fe T. (1909), 53 Sol. Jo. 487; Ite Ward Bowio 

(1910), 102 L. T. 527. 

.|—Re BURCHELL, WILDE & Co. 


2150. 
(1902), 46 Sol. Jo. 570. 











2151. ——-.]—Re T. (1909), 53 Sol. Jo. 
487. 
(f) Continuance of Relationship of Solicitor and 


Client. 

2152. Whether’ special whger-vanaaee — The 
mere fact of the continuance of the relation of 
solr. & client at the time when a client pays his 
solr.’s bill, unattended by other circumstances, 
whether of undue pressure or charges of a character 
amounting to fraud or imposition, although merit- 
ing consideration when found in co-existence with 
such circumstances, is not alone sufficient to induce 
the ct. to refer a bill for taxation after payment. 

A promissory note taken in discharge of an 
account postpones, but does not constitute the 
actual payinent of the account, until it is itself 
paid. 

; On Nov. 38, 1842, a client gave his promissory 
note to his solr. for the amount of his bill of costs 
previously delivered, & on the 17th of the same 
month he paid the note. On Nov. 15, 18438, the 
client presented a petition for taxation of the bill, 
which was answered on the 16th, & was served on 
the 21st :—Held : the application for taxation had 
been made within twelve calendar months, pur- 
suant to Solicitors Act, 1843 (¢. 73), 8. 41.—SAYER 
v. WAGSTAFF (1844). 4 L. 7. O.S. 169; 8 Jur. 1083 ; 
sub nom. SAYER v. WAGSTAFF, Le SANDERS, Lx p. 
WAGSTAFF, 14 L. J. Ch. 116, L. C. 

Annotations :—Refd. Re Harrics (18141), 1 Dow. & L. 1018 ; 

Re Romer & Haslain, |1893} 2 Q. B. 286. Mentd. Re 


London, cte. Banking Co. (1865), 34 Beav. 332; Allen 
v Royal Bank of Canada (19245), 95 L. J. VP. C. 17. 


2153. —-—.!-Re Nicolson, No. 1860, ante. 

2154, ———-.] Taxation ordered upon an 
application made after the expiration of twelve 
months after delivery of the bill, on the ground 
of the continuance of the relation of solr. & client 
subsequently to the delivery of the bill.—s#~a p. 
FLOWER (1868), 18 L. T. 457; sub nom. Le F--—- , 
16 W. R. 749. 


Annotations :—Distd. Ae Kliuslie, Ar p. Tower Subway C'o. 
ee a R. 16 Kg. 326; He Layton Stcelo (1890), 38 
t. 692. 





2155. -— — .j--Re Eeosuie & Co., Ea p. TOWER 
Subway Co., No. 2049, ante. 


(g) No Opportunity to Hramine Bill. 

2156. Whether special circumstance-—-Payment 
at time of delivery.]|—On a petition for taxation 
of the payment of a bill of costs, the fact of pay- 
ment at the time of delivery, without an oppor- 
tunity for inquiry, is itself a very special circum- 
stance.—Re TUGwEL (1845), 5 L. T. O. S. 35. 





2157. -.]—Re WELLS, No. 1577, ante. 

2158. -.|—Re JONES, No. 1774, ante. 

2159. .|—Re CURRIE, No. 1920, ante. 

2160. .|---Re F'yson, No. 2066, ante. 

2161. -j—Re PrLLporrs, No. 1787, 
ante, 

2162. -— --— .J—Where a client intends to 


pay a bill of costs at the meeting to complete a 
matter, the mere fact of the bill being then 
delivered & of his paying it without having had 
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which solicitor had given no eredit.J— 
A bill of costs had been roferred for 


Dn. Discovery of advances made for taxation, & the parties agreed in the 
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an opportunity of examining it, will not alone be 
sufficient to entitle the client to a taxation, but 
such a circumstance forms a material consideration. 

Items of overcharge must be shown to warrant 
a taxation after payment. 

A mtgor. & her solr. met the mtgee’s. solr. to 
complete, when the money was paid in three 
cheques, one of which was handed to the mtgor.’s 
solr., who retained it for his costs. His bill was 
delivered at the time in a sealed packet. Items 
of overcharge being afterwards proved, a taxation 
was directed.—Ne ABBorr (1854), 18 Beav. 393 ; 
23.1. J. Ch. 955; 24L.T. 0.8.10; 2 W. R. 379; 
52 E.R. 155. 

2163. —— -- ———.]-——-(1) Order made for taxation 
of bills of costs after payment, where the solr. had 
produced them on the execution of a mtge., out 
of the produce of which they had been paid, but 
had taken them back immediately, & afterwards 
refused to produce them. 

(2) It is not necessary to specify items of over- 
charge, upon a petition for taxation after payment, 
in a case in which the solr., by retaining the bill 
of costs & refusing to produce it, prevents the 
client pointing out the overcharges.—Re LOUGH- 
BOROUGH (1857), 23 Beav. 439; 53 E.R. 173. 

2164.-----— Payment nine days after delivery.]— 
Petition to tax a bill of costs, paid without pressure, 
nine days after its delivery, dismissed with costs. 
—Re Drew (1847), 10 Beay. 368; 10 L. T. O. S. 
139; 50 KF. R. 624. 

2165. -—-—- Client going abroad.]|—Taxation 
ordered of an unpaid bill of costs, eighteen months 
after its delivery, the ‘‘ special circumstances ” 
being, that it was delivered long after application 
for it, on the eve of the client going abroad, & 
contained substantial overcharges, not: acquiesced 
in.—Re WILLIAMS (1852), 15 Beav. 417; 51 E.R. 
599. 

(h) Non-Payment of Disbursements. 

2166. Whether special circumstance—Non-pay- 
ment of counsel’s fees.] —/?e WILtoNn, No. 1866, ante. 

2167. —— -|-—The London agents had 
charged the country solr. with fees to counsel 
which had not yet been paid, but the country 
solr. had not supplied them with sufficient funds 
to pay the fees :—-Held: this charge was not a 
circumstance sufficient to justify a taxation.— 
Re NELSON, SON & HASTINGS (1885), 30 Ch. D. 1; 
1T. L. R. 423; on appeal, 30 Ch. D. 11, C. A. 


Annotations :—Refd. Re Johnson & Weatherall (1888), 37 
Ch. D. 433 3 2te Romer & Haslam, [1893] 2 Q. B. 286, Re 
Massey (1910), 54 Sol. Jo. 50, 


2168. -—_—- Payment after delivery but 
before payment of bill.|—te Massey, No. 1971, 
ante, 








(j) Other Circumstances. 


2169. Gross errors.]—-Though the ct. will open 
a solr.’s bill, & order taxation, after several years, 
& a security given, or even payment, upon gross 
errors, fraud or undue pressure, where nothing 
appeared but a trifling inaccuracy, & under other 
favourable circumstances, the ect. would not 
restrain procecding upon a security, obtained, 
while business was depending.—CooKkkE v. SETREE 
(1812), 1 Ves. & B. 126; 35 E.R. 49. 
annotations :—Consd. Horlock v. Smith (1837), 2 My. & Cr. 
495. Distd. Waters v. Taylor (1837), 2 My. & Cr. 526. 
Refd. Crossley v. Parker (1820), 1 Jac. & W. 460; Sayer 
v. Wagstaff! Suunders, Hr pp, Wagstaff (1844), 14 L. J. Ch. 
116; Blagrave v. Routh (1856), 2 K. & J. 609; Daviest. 
Ae ora 1 Giff. 171; Morgan v. Higgins (1859), 1 


offlee upon the sum at which they wore 
to be reported ; subsequently the client 
having discovered certuin entries, in 
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Sect. 5.—Taaation of costs: Sub-secl. 8, D. (j); 
sub-sect. 4, A. & B.] 


2170. Dispute as to sum deposited with solicitor.] 
—(1) Under Solicitors Act, 1843 (c. 73), s. 41, the 
ct. cannot, even under special circumstances, refer 
a bill for taxation which has been paid more than 
twelve months. 

(2) Under Solicitors Act, 1843 (c. 73), 5. 37, the 
ct. has power, at any time, under special cir- 
cumstances, to refer for taxation a bill which has 
been delivered, but not paid, more than twelve 
months. 

(3) An attorney’s bill had been delivered to 
some ignorant parties in June, 1840, & in Nov. 
1842, a summons for its taxation had been dis- 
missed by a judge at chambers, on the ground of 
the insufficiency of the materials on which it 
was founded. It appeared that a sum of money 
had been deposited in 1839, in the joint names of 
the attorney & another party, on behalf of the 
clients :—Held: there being a dispute respecting 
the sum, the ct. would refer the bill, & require the 
attorney to account on a rule nisi obtained in 
Trinity term, 1843.—Binns 1. Wey (1843), t Dow. 
& L. 661; 13L.J.Q. B. 28; 2L. T. 0.8. 155; 
7 Jur. 1154. 


Annotations :—~As to (1) Consd. F?e Downes (1844), 5 Beav. 
425. Generally, Refd. lioss v. Wilton SLES 7 Jur. 1133; 
ate hee (tees) 13 L. J. Ch. 151; Re Welliborne, [1901] 


2171. Application by executors—-Where estate 
insolvent.|—MurLow v. MutTtow, te SruBpss 
(1844),4 L. 1. O. S. 171. 

2172. Application by cestul que trust—-Where 
lack of independent advice—Costs of solicitor- 
trustee.]|—On a settlement of account between a 
cestui que trust & trustee, a solr., the latter charged 
for professional services in the trust. A release 
was extended, but, the cestui que trust not having 
had any independent professional assistance on 
the occasion, the ct. relieved him from the pro- 
fessional charges, beyond costs out of pocket.— 
Topp v. WILSON (1846), 9 Beav. 486; 1 New 
Pract. Cas. 489; 15 L. J. Ch. 450; 10 Jur. 626; 
50 E. R. 481. 

2178. Dispute as to completeness of bill—Em- 
ployment of country solicitors.|—The clients of a 
town solr., on the delivery of his bill of costs, 
objected that it was not complete, inasmuch as it 
did not contain items in respect of business done 
by a country solr., whom the clients designated 
as the town solr.’s agent, but whom the town 
solr. claimed a right to treat as having been 
employed directly by the clients. More than a 
twelvemonth after the delivery of the bill the 
clients presented a petition to have it taxed :— 
Held: the dispute as to the completeness of the 
bill was a special circumstance rendering it fit to 
direct a taxation after the lapse of twelve months. 
—Ite BaacsHaw, Ex p. HUDDERSFIELD & MAN- 
CHESTER RAILWAY & CANAL Co. (1848), 2 De G. 
& Sm. 205; 11 L. T. O. S. 43; 12 Jur. 610; 64 
E. R. 91. 

2174, ——- Particulars of agency ea eg 
Upon an application to tax a bill of costs after the 
expiration of twelve months from the date of the 
delivery of the bill, on the ground that certain 
items for agency charges are treated as disburse- 
ments, & no particulars of them are given, it 
must appear on the face of the bill that appct. 
has not been furnished with such detailed informa- 


his own handwriting, of advances 
made to the solr. & for which he had 
received no credit, applied that the 
costs should be sent back to the 


master for taxation. 
was refused with costs.—AUSTIN tv. 
Oe a (1842), 3 Dr. & War, 178,— 


SOLICITORS. 


tion as will enable him to form a fair opinion as 
to whether he ought to proceed upon a taxation 
or not. When such items taken together do not 
represent a substantial part of the whole bill the 
ct. will hesitate to order a taxation on the ground 
that the bill is incomplete ; but when such items 
bear a substantial proportion to the amount due 
under a separate heading in a particular matter 
which forms a part of the whole bill, the ct. will 
not limit an order for taxation to the particular 
matter, but will regard the whole bill as incom- 
plete & taxable.—Ie PoMEROY & TANNER (1897), 
76 L. T. 149. 

2175. Commencement of action.|—-GEDYE v. 
Ropers (1850), 15 L. T. O. S. 209. 

21 .|}—Where the party chargeable has 
neglected for twelve months after delivery of an 
attorney’s bill to apply for taxation, he can only 
obtain it under “ special circumstances’; & the 
mere fact that an action has been commenced upon 
it is not a “special circumstance’ within the 
meaning of the statute, so as to authorise a judge 
to refer the bill to taxation without pltf.’s consent. 
—BENNETT v, Titn (1853), 21 L. T. O. S. 101. 

2177. Possession of papers in action.]—Re 
GrEeDYE, No. 1468, ante. 

2178. Change of solicitors—-Payment of second 
bul.|—Le Boy.E, Ex p. TURNER, No. 1964, ante. 

2179. Paying off or transferring mortgage.|— 
Re Kinnein, Ix p. Price, No. 20538, ante. 

2180. Criminal charge pending against managing 
clerk -— Forgery.] — Where a charge of felony 
[forgery] is pending against the managing clerk 
of a solr., on the trial of which the bona fides & 
legality of the charges in a professional bill of costs 
dclivered by the solr. to his client, the prosecutor, 
at a period anterior to the charge of felony may 
directly affect the question of the accused’s guilt 
or innocence, the ct. will, on the application of the 
solr., as a matter of common justice, order such 
bill to be referred to taxation, notwithstanding 
that it had been settled in account between the 
parties some months before.—e FISHER & Co. 
(1879), 42 L. Ty. 261. 

2181. Application by third party — Without 
knowledge of payment by client—-Where agreement 
for payment by third party.|—An agreement by a 
third party [under a compromise] to pay costs due 
to a solr. from his client is not a bar to the right 
of the third party to apply for the taxation of the 
solr.’s bill under Solicitors Act, 1843 (c. 73), s. 38. 
The paying of such a bill after notice for taxation 
has been given behind the back of the third party 
is a ‘‘special circumstance ”’ giving a right to 
taxation, as a special circumstance is not confined 
to pressure, overcharge, or fraud, but includes any 
circumstance of an exceptional nature which the 
judge in the exercise of his judicial discretion may 
consider sufficient to justify such taxation.— 
Hirst & CAPsEs v. Fox, [1908] A.C. 416; 99 L. T. 
624; sub nom. Re Hirst & Caves, 77 L. J. K. B. 
938; 52 Sol. Jo. 684, H. L. 


Annotations :—Consd. Mosley v. Kitson (1912), 57 Sol. Jo. 
12. Refd. Re Brockman, [1909] 2 Cb. 170. 





SuB-SECT. 4.—FORM OF ORDER. 
A. In General. 
See R.S. C., Appendix K., Nos. 41-43. 
2182. Order granted after one month from 
delivery of bill.)—Re PENDER, No. 1711, ante. 
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o. Common order.)—On an ex 7p. 
application of a client by petition for 
taxation, the common order only 


The application 
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2188. Common order.]|—Re SmirH (1854), 19 
Beav. 829. 
2184. ———.]— Re PLUMMER, No. 2238, post, 


B. Conditions and Directions. 

2185. Submission to pay— Whether necessary. |— 
Re PATER (1844), 3 L. T. O. 8. 240; 8 J. P. 453. 

2186. ——.J—Re Harcourt (1887), 32 
Sol. Jo. 92. 

Annotation :—Apld, Re Debenham & Walker, [1895] 2 Ch. 430. 

2187. -|—When a client applies for a 
taxation of his solr.’s bill of costs, his petition 
contains an undertaking by him to pay the balance 
if any, which may be found due from him to the 
solr. upon the taxation & the result is that the 
order for taxation contains a direction for payment 
of that balance by the client accordingly, the ct. 
having jurisdiction over him by virtue of his 
undertaking (NortTH, J.).—-Re DEBENHAM & 
WALKER, [1895] 2 Ch. 430; 64 L. J. Ch. 859; 73 
L. T. 115; 43 W. R. 699; 13 R. 631. 

2188. -—(1) On an application 
within one month of delivery of a bill of costs the 
client has an absolute right to have the bill taxed 
without any money being brought into ct. & 
without any submission to pay. After the expira- 
tion of one month there is no such absolute right, 
but a submission to pay is not in any case a neces- 
sary part of a common order to tax. 

(2) If a submission is inserted, it should be a 
submission to pay not what is due, but what is 
payable having regard (inter alia), to the defence 
of Stat. Limitations, & questions arising under 
that Act should be dealt with by the taxing master. 

In our opinion the submission to pay is not really 
necessary in any case, for sect. 43 of the Act 
[Solicitors Act, 1843 (c. 73)] enables an order to 
be made in any Division for payment of the 
certified balance. . . . The submission avoids the 
necessity of a separate application under sect. 43 
(CozENS-Hlanpy, M.R.).—Re BrockMAN, [1909] 
2 Ch. 170; 78 L. J. Ch. 460; 100 L. T. $213; 25 
T. L. R. 5953 53 Sol. Jo. 577, C. A. 

Annotation :-—Generally, Retd. 2e Plummer, [1917] 2 Ch. 432. 

2189. ——-— Extent of.|——An order for the taxa- 
tion of a solr.’s bill on the undertaking of A. to pay 
same, does not extend to a bill of costs, for which 
A. is hiable jointly with B. 

A. was individually indebted to a solr. for costs 
in a cause, & A. & B. were jointly indebted to the 
same solr. for costs relating to other business. A. 
obtained an order for the taxation of the solr.’s 
bill of costs in the cause, & all other suits, causes, 
& matters wherein he had been employed by A. ; 
& it was ordered, that all proceedings against A. 
should be stayed. The sain afterwards arrested 
A. & B. for their joint account :—Held: such 
proceedings was not a breach of the order.— 
COLLINS v. PRICE (1835), 4 L. J. Ch. O94. 

2190. Whether accepted from client living 
abroad.|—The ct. will not direct the taxation of a 
solr.’s bill, on the undertaking of a client, who is 
living abroad, to pay what may be found due.— 
Bopicore v. Bostock (1835), 4 L. J. Ch. 238. 




















can be obtained ; if a special order is 
required, notice must be given.-— 
dte ATKINSON & PEGLEY (1859), 1 Ch. 
Gh. 187,--CAN. 

p. Long form.J—On an appliica- 
tion to tax a solr.’s bill, more thana TP 197.— CAN. 
inonth having clapsed sincc its delivery, 
an order was issued in the long form 





q. Bul should be referred to tara- 
tion simply.|}—An order for the taxa- 
tion of a solr.’s bill, at the instance of 
the client, should refer the bill simply 
Ear ORNS CLARKE (1882), 9 to the 
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2191. Must be made by all applicants.|— 
Re CHILCOTE, No. 1892, ante. 

2192. .|—The usual submission in an 
order for taxation of a solr.’s bill of costs to pay the 
solr. what shall appear to be due to him on the 
taxation, must be made by the person or all the 
persons on whose application the order is made, 
whether the application is by the client alone or 
in conjunction with an assignec of all his interest 
under the taxation; the assignee being bound, 
as a condition of obtaining the order, to join in 
the submission even though the client is bkpt.— 
Re Batrams & Hurcuinson, [1897] 1 Ch. 699; 
66 L. J. Ch. 394; 76 L. 1. 385; 45 W. R. 458, 
41 Sol. Jo. 387. 

2193. Jurisdiction to except particular 
pie ed HUGHES, [1899] W. N. 125. 

Annotation :-—Distd. Re Brockman, [1909] 1 Ch, 344. 
2194. Must be limited to what Is ‘‘ pay- 

able.’’]—-Re BrocKMAN, No. 2188, ante. 

2195. Direction to disallow costs.|—Where a 
party gave a written retainer to a solr., & made 
affidavits in support of certain proceedings taken 
by him on her behalf, a motion to refer his bills of 
costs for taxation, with a direction to the master 
to disallow the costs incurred in such proceedings, 
on the ground that they were improperly taken, 
was refused :—Held: the party was only entitled 
to the common order for taxation.—WIGGINS v. 
PEPPIN (1839), 2 Beav. 403; 3 Jur. 721; 48 E.R. 
1237 ; on appeal, 2 Beav. p. 408, n., L. C. 
Annotation :—Retd. Pinner v. Knights (1843), 6 Beav. 174. 

2196. Delivery up of papers.|—An order of 
course to tax directed that, on payment, all the 
papers, etc., of the client should be delivered up. 
The solr. claimed a special lien on some of the 
papers beyond the costs. A motion to discharge 
the order was refused, because, if the solr. had such 
special lien, he would be protected when applica- 
tion was made to the ct., for the delivery of the 
papers.—Re TEAGUE (1848), 11 Beav. 318; 50 
E. R. 839. 

Annotation :—N.F. Er p. Jarman (1877), 4 Ch. D. 835. 
2197. — .|--H2 p. JARMAN, No. 2225, post. 
2198. Direction to report specifically.;—Special 

direction given on an order for taxation, that if 

the solr. should be unable to establish any of the 
charges by reason of the death of his clerk, or the 
absence of the books & papers delivered to the 
client, the taxing master should report specifically 

thereon.—Re Watts (1844), 7 Beayv. 491; 49 

ih. R. 1156. 

2199. Reference without prejudice to client’s 
liability—-As to amount to be found due.]-—Qu.: 
whether an attorney’s bill will be referred to taxa- 
tion, without prejudice to the client's liability 
to pay the amount that may be found to be due, 
or to his right to dispute the retainer.—/ie REECE 
(1849), 18 L. J. Ex. 137 

2199a. —-—.]|—-BAKER v. MERYWEATUER (1849), 
2 Car. & Kir. 737; 15 L. T. O. 8. 97, N. P. 

2200. Liberty to dispute retainer.|—Re REECE, 
No. 2199, ante. 

2201. -—---.]—Re THURGOOD, No. 1831, ante. 


taxation :—Held > this order did not 
reserve the question upon the under- 
taking ; neither was it thereby intended 
that that question should not be open 
Taxing Master.—BOROUGH v. 
HAMILTON (18586), 9 Ir. Jur. 179.-—IR. 
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Yr. Whether solicitor’s under- 
taking included in order.J-—-On a petition 


in use before O. J. Act, instead of the praying a reference for taxation of t. Whether order should contain 
form under r. 448, as the master is costs; & that the master should be stay of proceedings.)—In an action 
that order, but the directed to have regard, on the taxa- ainst a firm of solrs. for the recovery 


mentioned in 
tax officer ig the proper officer to 
tax bills of costa under r. 438 of the 
Act.—He SoLicirors (1881), 9 P. RK. 
90.—CAN. 


onl 


in tho order, 


tion, to the solr.’s undertaking to charge 
costs out of pocket ; 
without mentioning that undertaking 
simply directed a 


of money collected by them for pltt., 
the solrs. claimed the right to retain 
the money for extra costs between solr. 
& client in proceedings which they had 


the ct., 
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Sect. 56.—Tazxatiun of costs: Sub-sect. 4, B.; aub- 
sects. 5,6, 7 & 8.] 


2202. .)—In ordering the taxation of a bill 
claimed against two persons, the ct. gave both 
liberty to question the retainer, & directed the 
taxing master to distinguish by & to whom each 
sum found due was to be paid.—Jte K1TTON (1868), 
35 Beav. 360; 55 E.R. 938. 

2203. Direction to inquire as to propriety of 
amendment.]—Special direction to taxing master 
to sce whether matter had been improperly 
introduced by amendment & to charge pltf. there- 
with.— BURCHELL v. GILES (1848), 11 Beav. 34; 
50 Ik. R. 729. 

See, now, R. S. C., Ord. 65, rv. 27 (32). 

2204. Security for costs—Applicant giving false 
address.]—Re SMITH, Ex p. Foury, No. 1672, ante. 

2205. Direction to treat bill as bill of firm—Bill 
delivered in name of one partner alone.]—-A. & B. 
were appointed exors. of F.’s will, B. was a solr. 
& a partner in the firm of B. & C. but was authorised 
by the will, notwithstanding his being an exor., 
to charge for professional services. The firm of B. 
& C. was employed professionally in the affairs 
of the executorship, & three several bills of costs 
Which had been incurred, one of them in the life- 
time of testator, were delivered to the exors., who 
drew cheques for the amount, which cheques were 
handed over by A. to B. in his capacity of solr. 
On a petition for delivery of the bills & taxation by 
a party beneficially interested in the residuary 
estate, the delivery of the cheques by A. to B. was 
held to be a payment, & more than a year having 
elapsed since payment of two of the bills, delivery 
& taxation were refused; but as to the third 
payment having been made within the year, it 
was ordered to be delivered by a given time, & 
the petition as to taxation, etc., was ordered to 
stand over till after delivery to give petitioner an 
opportunity of considering whether taxation would 
be desirable. Resps. then delivered a bill of costs, 
not in the name of the firm, but in the name of C. 
only. Petitioner having decided upon proceeding 
with the taxation, applied for an order accord- 
ingly, & asked the ct. to insert in the order a 
direction that the master might treat the bill 
delivered as that of the firm & not of CG. only :-— 
Held: the ct. had no power to give any such 
direction, but could only order taxation of the bill 
which was delivered & on which the claim was made, 
& as B. claimed nothing, the order would be for 
taxation of the bill as delivered in the name of C.— 
Re LETHBRIDGE & MACKRILL (1852), 19 L. T. O. S. 
19 





2206. Proceedings stayed till hearing of counter- 
claim.]—Order made for taxation of the costs, but 
proceedings on the bill of costs to be stayed till 
after the trial of the counterclaim.—SLATER v. 
CATHCART (1891), 8 'T. Lu. BR. 92, D.C. 

2207. Payment of costs of former application. |— 
ie TAYLOR, Sons & Tansuck, No. 1834, ante. 

Where application after one month from delivery 
of bill.]|—See Sub-sect. 3, B. (a), ante. 





SUB-SECT. 5.—Cosrs OF APPLICATION FOR 
ORDER. 


2208. Whether costs follow result of taxation— 
No general rule.]|—'There is no general rule that the 


conducted for pltf. Pitt, 
alleged that there had been a special 
agreement precluding any such cane : 
—ffeld:; an order for taxation of 
defts.’ bill of costs should not bave 
containcd a stay of pruceedings in 


ave the 
the allege 


however, pute action, as he was entitled to 

uestion of the existence of 
agreement determined by 
a trial in the ordinary way.—MYkERs 
Be SHOr (1906), 16 Man. L. R,. 112.— 


SoLIcIroRs. 


costs of applications for taxation under Solicitors 
Act, 1848 (c. 73), ss. 88, 39, must in all cases 
follow the result of the taxation.—Re Kinapon & 
WiLson, [1902] 2 Ch. 242; 71. J. Ch. 604; 86 
L. T. 639; 50 W. R. 5383; 18 T. L. R. 588; 46 
Sol. Jo. 502, C. A.; revsg. 8S. C. sub nom. Re K. 
& W., 46 Sol. Jo. 410. 


Annotations :—Refd. Re Buckwell & Berkeley, [1902] 2 Ch, 
596; Re Grant, Bulcraig, [1906] 1 Ch. 124. 


2209. Costs of special application —- Where 
common order obtainable.]|—A special application 
for the taxation of a solr.’s bill, where all that was 
sought might have been obtained by motion of 


course, refused, with costs.—ANON. (1823), 1 
L. J. O. S. Ch. 104. 
2210. ----- J—(1) The amount of a bill of 





costs was included in a settled account between a 
solr. & client, & retained by the solr. out of moneys 
in his hands :—Held: the ct. had not jurisdiction, 
upon petition under Solicitors Act, 1843 (c. 73), 
to open the account & order taxation, & it could 
only be done by bill. 

(2) A special petition was presented for tho 
taxation of two bills; it succeeded only as to 
one, as to which the order might have been obtained 
as of course. Petitioner was ordered to pay all 
the costs.—Re CATTLIN, BARWELL v. BROOKS 
(1844), § Beav. 121; 1 New Pract. Cas. 815; 4 
L. T. O. 8. 152; 501. jf. 48, 

ON AS to (1) Distd. 2e Stephen, Er p. Bass (1818), 
- OG. 


2211. ------ ---—.]--(1) In equity the client in 
prosecuting the common order for taxation may 
object, on the ground of want of retainer, to any 
items of the bill, except those as to which he 
has admitted the retainer by his petition. The 
practice is different at law. 

2) A party applying for a special order for 
taxation, in a case in which he nught have obtained 
the common order, must pay the costs though he 
succeeds.—Re Bracty (1845), 8 Beav. 266; 14 
lL. J. Ch. 299; 5 L. P.O. S. 123; 50 BE. RR. 105 ; 
sub nom. Re BRACEY, Ex p. Ss, 9 Jur. 417. 
Annotations :-—As to (Lt) Apld. Re Herbert (1887), 34 Ch. D. 


501. Distd. /te Jones (1887), 36 Ch. D. 105. 
2212, —- —-- .| Re Sruexie, No. 1936, ante. 
2213. — - | -~A chent presented a special 


petition for the taxation of his soulv.’s bul, com- 
plaining that the solv. had taken reckless proceed- 
ings, & praying that the costs of them might be 
wholly disallowed on taxation. <A special petition 
was held to be unnecessary, & petitioner was 
ordered to pay the costs of it.——Ne ATKINSON & 
PILGRIM (1858), 26 Beav. 151; 53 1K. RR. 854. 

2214. —- - Order of course previously 
refused.|—-An order of course for taxation was 
refused at the secretary’s office ; but the ct., on 
a special application, thought that 1t was a proper 
case for an order of course :—-Held: the costs 
ought to follow the result of the taxation. 

In a doubtful case, the client should apply to 
the solr. for his consent to an order of course. 


—He Tay.or (1852), 15 Beav. 145; 51 KB. Rh. 
402. 
2215, -——- -——..] ~- Re KELLOCK, No. 1422, ante. 


2216. Where refusal of solicitor to consent 
to common order.|-—A solr. ordered to pay the 
costs of a special petition, rendered necessary by 
his refusal to consent to the common order for 
delivery of his bill & for its taxation.—He ADAMSON 
(1854), 18 Beav. 460; 52 E.R. 181. 





PART VI. SECT. 5, SUB-SECT. 5. 

a. Lapse of several years—Ker narte 
taxation. J—W here a solr. had irregt saa 
proceeded to tax as between solr. 
client, in the client’s absence, the ct., 
upon a petition presented seven yeara 
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2217. By cestul que trust—Common order 
obtained by trustees.|-He Story, Hz p. MARWICK, 
No. 1817, ante. 

2218. Payment under pressure.|—-Re Lett, 
No. 2125, ante. 

2219. Application to tax costs of taxation— 
Effect of tender.|—Re HastikN Counties Ry. 
Co., Ex p. Litueow (1845), 4 L. T. O. S. 490. 

2220. Application rendered necessary by mistake 
of solicitor.|—J’e RICHARDS, No. 2510, post. 





SUB-SECT. 6.—SERVICE OF ORDER. 

See R. S. C., Ord. 41, r.5; Ord. 11, r. 8. 

2221. What is good service—Delivery to servant.] 
—IRe NORVALL, [1869] W.N, 255. 

2222. Jurisdiction to order service out of juris- 
diction.|—-The ct. has no power to authorise service 
out of the jurisdiction unless in cases where it is 
enabled to do so by statute. 

Leave to serve the common order to tax on a 
solr. out of the jurisdiction not given.—le 
MAauGuAM (1874), 22 W. KR. 748. 


Annotation :—Refd. te Busfield, Whaley v. Busfield (1886), 
32 Ch. D. 123. 





SuB-SECT. 7.—VARIATION OF ORDER. 


2223. When common order varied—Necessity for 
proof of special circumstances.|—The common 
order for taxation of the solr.’s bill will not be 
varied, except under special cireumstances.—ZJ’e 
SHIRLEY, vr pp. RANDALT (1810), 1 Mont. D. & 
De G. 38415 101. J. Bey. 4 3 sub nom. de SHIRLEY, 
Lx p. BANDALL, 4 Jur. 1010. 

2224. — - - Omission of order to pay excess 
received.|—-Where on taxation it appears that an 
attorney has been overpaid by his client, but the 
usual clause requiring the attorney to refund any 
sum found to have been overpaid, 1s omitted in the 
order for taxation, the ct. will not afterwards 
supply the omission.-- PEACE v, JONES (1810), 8 
Dowl. 314. 

2225. --—- Second bill delivered.|- In making 
an order for taxation under Sobeitors Act (ce. 73), 
s. 38, it is discretionary with the ct. whether or not 
to add the order for the delivery up of papers. 
A solr. delivered to his chent.a bill of costs incurred 
in pending suits in which he afterwards, with his 
client’s knowledge, incurred further costs. While 
the suits were still pending the client obtained an 
order of course for taxation & delivery up of 
papers, whereupon the solr. delivered a bill for the 
further costs. On a motion to discharze the order 
on the ground that the solr. had a hen on the 
papers for further costs :—Held: the order should 
be amended so as to include both bills. Semble: 
the proper form of order in such a case would be 
a simple order for taxation, without ordering the 
papers to be delivered up.—E# wr p. JARMAN (1877), 
4 Ch. D. 885; 46 1. J. Ch. 485. 

2226. Effect of delay in application.]—In Oct. 
1839, a client obtained an order to tax his solr.’s 
bill. H{e commenced the taxation in Jan. 1840, 
& proceeded therein to a very considerable extent. 

A year & a half after, & before the report, the 
client applied to vary the order :--leld: after his 
acquiescence, he came too late to alter the order, 
& too early to correct any erroneous principle acted 





afterwards, ordered a taxation, treating PART VI. SECT 
the previous taxation as void, & 
ordered the solr. to pay costa of the 
Rppication. anes v. MANNERS, He 


. 56, SUB-SECT. 6. 
b. Substituted service.|—Under King’s 
Bench Act, IR. 8. 
s. 368, an order inay be made for 
service substitutionally on a sulr., who 
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on by the master.—TARBUCK v. TARBUCK (1841), 
4 Beav. 149; 49 E.R. 296. 

2227, .|—Solrs. employed in a suit, & a 
prosecution arising thereout, delivered two bills. 
The surviving pltfs. obtained an order for the 
taxation of the bills, submitting to pay what was 
due “ on the taxation of their said bills’; before 
the taxing master they disputed their retainer in 
the prosecution. The master having completed 
the taxation, they presented a petition, praying 
that they might be ordered to pay the first bill 
only, & that, if neccessary, the master’s certificate, 
& the order for taxation might be varied. The 
petition was dismissed with costs.--Re SpRINGALL 
(1844), 8 Beav. 63; 14 L.J.Ch.12; 417. T. 0.8. 
109; 50 EB. R. 25. 

Annotation :-—Refd. Re Tibbitts (1881), 30 W. R. 177. 

2228, —-—-.]—An order of course was obtained 
for the taxation of a solr.’s bill of costs, & the 
taxation was commenced & virtually completed :— 
Held: an application to vary such order on the 
ground of an alleged mistake appearing on the face 
of it ought to have been made directly the mistake 
was discovered, & not delayed until after the virtual 
completion of the taxation.—Re TiBBiTtTs (1881), 
30 W. R. 177. 


Annotation :---Refd. Re Grahwn & Wigley (1908), 52 Sol, Jo. 
G84. 7 


2229. — - Material facts suppressed— Lapse of 
previous order.} —When a client has obtained the 
common order to tax his solr.’s bill, of he aUows the 
time thereby limited for the making of the certi- 
ficate, to clapse without taking any proceedings 
under the order, he is not entitled to obtain a 
second order of course, suppressing the fact that 
he has obtained the first order. 

On June 27, a client commenced an action in the 
Q. B. Div. against his solr., claiming £75 as money 
received by the solr. for his use. On July 1 the 
solr. delivered his bill of costs to the client. On 
July 17 the solr. delivered his defence in the action, 
claiming to set off against the client’s demand 
professional charges to the amount of £90, & some 
other items amounting to £31, in respect of which 
he claimed indemnity from the client. On 
July 30, issue was joined in the action. On 
Oct. 1 the client, suppressing the existence of the 
action, obtained ew parte in the Ch. Div. the common 
order to tax the solr.’s bill. The order was not 
served on the solr. till Oct. 29, & no proceedings 
were taken under it before it became inoperative 
by reason of the expiration of the month thereby 
limited for the making of the taxing master’s 
certiicate. On Feb. 11, the action not having 
been yet tried, the chent, suppressing the existence 
of the action & the making of the former order to 
tax, obtained ex parte in the Ch. Div. a second 
conunon order to tax the solr.’s bill Upon a 
motion by the solr, to discharge this order for 
irregularity :—Held : the second order had been 
obtained irregularly, & by means of a suppression 
of material facts, & the client must pay the costs 
of the motion to discharge it.—Jte WEBSTER, 
[1891] 2 Ch. 102; 60 L. J. Ch. 338; 64 L. T. 250 ; 
30 W. R. 535. 

Anoeion :--Consd. Re Macintosh & Thomas, [1903] 2 Ch. 





SuB-SECT. S.—APPEAL FROM ORDER. 
See Sub-sect. 12, post. 


has left the jurisdiction & cannot be 
found, of a notice of motion for an 
order to refer to taxation his bill of costs 
rendcred.—#e RxD (1908), 3 W. L. R. 
393; 17 Man. L, R. 652.—CAN. 


M. 1902, ec. 40, 
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Sect. 56.—Tazxation of costs: Sub-sect. 9, A. & B. 
(a) & (b).] 
SuUB-sECT. 9.—DISCHARGE OF ORDER. 
A. In General. 
See Supreme Court of Judicature (Consolida- 


tion) Act, 1925 (c. 49), ss. 31 (g), 62; R.S.C., Ord. 
70, rr. 2, 3. 


2230. What court will consider—-Regularity of 
order— Not merits.]|—Whcere the common order for 
the taxation of a solr.’s bill of costs has been 
obtained er p., & the solr. applies to discharge it, 
on the ground, that the order ought to have been 
obtained on special application, the ct. will not 
enter into the merits, further than to decide on the 
regularity of the order; & will not, even if the 
facts warrant it, then make a special order for 
taxation: such order must be the subject of 
another application by the client.—Grraa v. 
are pee 1 Beav. 123; 8 L. J. Ch. 98; 48 


2281. ——- ----— ——-.]—-An order of course for 
taxation cannot be supported on merits as a special 
order, upon the occasion of a motion to discharge it. 

Qu.: whether the taxation, at the instance of a 
cestui que trust, of a bill of costs which has been 
long since settled & paid by trustees out of a trust 
fund, ought to take place as against the solr. or as 
against the trustees for the purpose of justifying 
their payment.—GROVE v. SANSOM (1888), 1 Beav. 
297; 481. R. 954. 

2232, Waiver of irregularity—Must be clear & 
unequivocal.|—An agreement was signed between 
a solr. & his clients, by which the former was to 
take a sum agreed on, in full of all demands. An 
order of course afterwards obtained for the taxa- 
tion of his bill was discharged for irregularity. 

An irregular order for taxation may be waived, 
but it must be done in some clear & unequivocal 
manner.—/fte MACKRILL (1847), 11 Beav. 42; 50 
BK. R. 732. 

2233. What amounts to waiver— Proceeding 
under order.|—Ordcr for taxing a bill of costs, 
entitled in the cause, if obtained by a party to the 
cause, regular, under the general jurisdiction. But 
a person, not a party in the cause, must apply 
ex p. under 2 Geo. 3, ¢. 23, s. 22. Such an 
irregularity would be waived by proceeding under 
the order.—-BIGNOL v. BIGNOL (1805), JL Ves. 
328; 32 E.R. 1114, LC. 

Annotation :— Refd. Barton v. Pyne (1842), 1 Hare, 493. 

2234, ——-- -——- ——.]—-A solr.’s bill of costs 
having been referred to the taxing master for 
taxation, & more than one-sixth part of the amount 
having been struck off, a petition was presented to 
contirm the master’s report, & for a reference back 
to the taxing master, to tax the costs of taxation. 
Previous to the presentation of the original peti- 
tion, which was a special one, the solr. had brought 
an action to recover the amount of his bill of costs ; 
& on the reference of the bill fur taxation, the 
consideration of the costs of the action was 
reserved :— Held: (1) the costs of & incidental to 
the original petition, & the petition for reference 
back to the master ought to be paid by the solr. ; 
(2) the costs of the action ought to be paid by 
petitioners, & the amount of the latter ought to be 
deducted from the former, the solr. paying the 
balance, or having it deducted from his bill; but 
on petition to confirm the master’s report, after a 
reference for taxation of a bill of costs, it was too 
late to object that the petition for taxation ought 
to have been a common petition, & not a special 
one.—fe HaIk (1848), 11 Beav. 96; 50 E. R. 753 ; 
sub nom. Re Hair, Ha p. Cox, 17 I. J. Ch. 247; 
11L. T. 0. 8, 346. 
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2235. ——— ~——-.]— An order for taxation 
was to be void, unless the master made his report 
in a fortnight, or certified that further time was 
necessary. The time clapsed without such certi- 
ficate, & the parties afterwards attended several 
times before the master without objecting :—Held : 
the irregularity had been waived, & an order was 
made for the master to proceed in the taxation.— 
Re FreELD (1853), 16 Beav. 593; 51 H. R. 909. 

2286. Delay in following up order.|— 
(1) A delay of two days in following up an order 
for the taxation of a bill of costs is not a waiver 
of that order. : 

(2) The ct. is unwilling to interfere with the dis- 
cretion exercised by a judge at chambcrs as to 
costs.-—SHIRREFF uv. GreESsLEY (LADY) (1835), 4 
Ad. & Fl. 388; 111 BF. R. 8143; sub nom. SHERIFF 
v. Grestiy (LADY), 1 Har. & W. 588; 5 Nev. & 
M.K.B.491; 51.3. K. B.7. 

2237. Time for motion to discharge—-Effect of 
delay.|—-Re HILLIARD, x p. ARTHUR & Co. (1891), 
77. L. R. 753: 35 Sol, Jo. 698, C. A. or 


Annotutions :--Distd, Re Plummer, (1917] 2 Ch. 432. 

Re Grahum & Wigley (1908), 52 Sol. Jo. 684. 

2238. .|—In Feb. 1917, the client obtained 
an order of course to tax his solr.’s bill on applica- 
tion made within one month from delivery. The 
order contained no submission to pay & no direc- 
tion for delivery of papers, but contained an 
unqualified prohibition against. the commencement 
of any proceedings by the solr. in respect of the 
bill, pending the reference. A reference was 
made to a taxing master, but the client did not 
proceed further under the order, & the solr. alleged 
on oath that he believed that the client obtained 
the order with the sole view of delaying payment & 
had no intention of proceeding under the order. 
The solr. now moved to set aside the order for 
irregularity on the ground that the words restrain- 
ing the commencement of proceedings by the solr. 
were erroneously inserted or in the alternative 
that these words might be struck out or in the 
further alternative that notwithstanding the order, 
he might be at liberty to commence proceedings 
against the client :—Held: (1) the application in 
the circumstances was not too late; (2) the un- 
qualified prohibition against the commencement of 
proceedings by the solr. pending the reference was 
in accordance with the established form of order 
on the client’s application within one month from 
delivery & the order could not be set aside for 
irregularity, but having regard to the uncon- 
tradicted evidence that the client was using it for 
the purpose of delay, the ct., under its inherent 
jurisdiction to prevent abuse of its orders, was 
entitled to direct, as it did, that unless the client 
obtained an appointment to tax within fourteen 
days the order should be discharged.—Re PLUM- 
MER, [1917] 2 Ch. 432; $6 L. J. Ch. 702; 117 L. T. 
561; 61 Sol. Jo. 694. 

2239. When costs disallowed—Frivolous objec- 
tion.|—In obtaining the common order for taxa- 
tion the grounds of the application should be truly 
stated, & if they are inaccurately stated the 
common order will be discharged. 

Hence, where A. agreed to let premises to B., & B. 
agreed to pay all the expenses attending the 
making of the lease, C., the solr. employed by A., 
having delivered his bill to L., the latter applied 
for the common order to tax, alleging, among 
other things, that he had employed C., whereas 
it was only in consequence of the agreement that 
C. delivered his bill to B. at all. The ct. dis- 
charged the order for irregularity, but because of 
the frivolous nature of the objection discharged 
it without costs, expressing regret that in that way 
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only could its disapprobation be marked.—Re 
GABRIEL (1846), 10 Beav. 45; 8 L. T. O. S. 182; 
50 E. R. 499. 

2240. Delay in application.)—Re WAvVELL, 
No, 2252, post. 

2241, When costs granted against solicitor— 
Withdrawal of bill on notice of intention to tax.] 
Re Woop (1891), 86 Sol. Jo. 127, 


B. Grounds for Discharge. 
(a) In General. 

2242, Order obtained by one joint soa 
One of two exors., although beneficially interested 
in testator’s estate cannot obtain an order for 
taxation of a bill of costs delivered to the exors. 
jointly. 

A solr. was employed by two persons, A. & B. 
An order of course for taxation was obtained by A. 
alone, on the allegation that the solr. was employed 
by A. It was discharged for irregularity.—Re 
PERKINS (1845), 8 Beav. 241; 14 L. J. Ch. 168; 
4L. T. 0.8. 472; 9 Jur. 220; 50 FE. R. 95, 

2248, ———.]—Re CARvEN, No. 1576, ante. 

2244. ——— Where subsequent order obtained by 
another.]|—Re EMANUEL (1895), 39 Sol. Jo. 724. 

2245. Misrepresentation in application—As_ to 
parties employing solicitor.)—Re Perkins, No. 
2242, ante. 

2246, --—— -——.]— Re Gaprtet, No. 2239, ante. 

2247, ---—— As to payment of bill.]|—Application 
by residuary legatee, more than twelve months 
after payment for the taxation of a solr.’s bill 
against the exor., refused ; notwithstanding there 
had been some agreement between the legatee & 
solr., & that payment had afterwards been made 
behind the back of the legatee. 

Order for taxation, made upon affidavit of ser- 
vice, discharged with costs; the petition having 
misrepresented the case, & the real facts being 
found not to warrant the order.-—Re REEs (1849), 
12 Beav. 2563; 50 E.R. 1059. 

2248, As to delivery of bill.}—Zte ABEL 
(1867), 15 W. BR. 730. 

2249, -- - ——.]—Re RosBertson, No. 1392, 
ante. 

2250. Agreement for payment of bill by lump 
sum.|—Jie MACKRILL, No. 2232, ante. 

2251. Order in respect of some of several matters 
-—-Direction for delivery up of all papers.]—After 
the expiration of a month from the delivery of a 
bill of costs & before the expiration of twelve 
months an order of course may be obtained for its 
taxation. 

A client who had employed a solr. in several 
matters, obtained an order of course for the taxa- 
tion of the costs of one matter only, with a direc- 
tion, that on payment the solr. should deliver all 
the papers belonging to the client. It was dis- 
charged with costs for irregularity.—Re Byrcu, 
HOLLAND v. GWYNNE (1844), 8 Beav. 124; 4 
L. T. O. S. 231; 50 BE. R. 49. 


Annotations :--—Distd. Ite Stephen, Fic p. Bass (1848), 4 
Ry. & Can. Cas. 723. Folld. fee Law & Gould (1856), 21 
Beav. 481. Apia. kx p. Jarman (1877), 4 Ch. D. 835. 
Distd. Ite Ward (1896), 65 L. J. Ch. 595. 


2252. -|—An order for the taxation 
of two out of four bills, & the delivery up of the 
apers, discharged, but without costs, the solr. 
aving attended the taxing master without 
having objected, & not having applied to discharge 
the order until six weeks after notice of it.—Re 
WAVELL (1856), 22 Beav. 634; 52 EB. R. 1253. 
Annotation :—Distd. Re Ward (1896), 65 L. J. Ch. 595, 
2253. .|—A solr. claimed five bills of costs 
against his chent. The client obtained an order 
of course to tax two only. It was discharged with 
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costs._-Re Law & GouLp (1856), 21 Beav. 481 ; 
52 E. R. 945. 
Annotation :—Distd. Re Ward (1896), 65 L. J. Ch. 695. 

2254. Payment by way of set-off——Set-off allowed 
after order made.|—In a plaint in the county ct., 
deft. pleaded a set-off for work & labour, etc., as 
an attorney. Before the day of hearing pltf. 
obtained a judge’s order to tax deft.’s bill. The 
judge of the county ct., on the hearing, allowed the 
set-off. This ct. refused to rescind the order for 
taxation.— Ka p. CoopER (1854), 14 C, B. 663; 
23 L. T. O. S. 80; 139 EB. R. 273. 

2255. Bankruptcy of solicitor.}] —- After the 
delivery by a solr. of his bill of costs, he executed a 
deed, assigning all his property for the benefit of his 
creditors, which became binding on all creditors 
under Bankruptcy Act, 1861 (c. 134). The clients 
afterwards obtained the common order for taxa- 
tion against the solr. himsclf, notwithstanding 
the deed. We thereupon gave them notice of the 
deed, but went in before the taxing master & 
opposed the taxation. There was a balance due 
from him. 

The ct. allowed the clients to complete the taxa- 
tion, on their undertaking not to proceed person- 
ally against the solr—He BARTRUM (1864), 10 
L. T. 313; 12 W. BR. 609, L. JS. 

2256: Order obtained against two partners—Bill 
due to one partner—Refusal of client to amend.|— 
C. had acted as solr. for X., & before his bill was 

aid took P. into partnership. X. then paid the 

ill by cheque to the order of C. & P., & received 
an acknowledgment in their joint names, but in 
P.’s handwriting. Te then took out an order to 
tax the bill as against C.& P. They then wrote to 
him informing him that C. alone was interested in 
the bill, & requested him to gct the order altered 
so as to be against C. alone, but this he declined 
to do :—Held: the order must be discharged, C. 
consenting to an order against himself alone.— 
Re CURNOT & PARKINSON (1871), 40 L. J. Ch. 608. 

2257. Petition improperly indorsed -~ London 
agents acting for country solicitors.|—Jic SCHOLES 
& Sons, No. 1829, ante. 

2258. Order used for purpose of delay.|—Je 
PiumMEkr, No. 2238, ante. 


(b) Order of Course Obtained where Special A pplica- 
tion Necessary. 

2259. General rule—-Order discharged.|—-If an 
order for taxation of costs is obtained of course in 
a case in which it ought to have been obtained upon 
special application, it will be discharged.—HAkRis 
v. START (1838), 4 My. & Cr. 261; 41 E.R. 102, 
L | 


‘Annotation :-—Retd. Holcombe v. Antrobus (1845), 8 Beuv. 
405. 


2260. —--- -——.|---Re IfaAppDELsiy (1591), 36 
Sol. Jo. 563. 

2261. ——— - ---.]—-dte STILL (1892), 36 Sol. Jo. 
843. 

2262. -—.|—-A client obtained an order 





for taxation of his solr.’s bill of costs by presenting 
a petition of course. It appeared subsequently 
that there was a dispute as to the facts between 
him & his solr. affecting his right to have the 
order :—Held: he ought to have proceeded by 
way of special application.—e C. (1909), 53 Sol. 
Jo. 616. 

2263. Order of course obtained after payment of 
bill.|—An order of course, obtained by a client for 
the taxation of his solr.’s bill of costs after pay- 
ment thereof, discharged.—SAYER v. WAGSTAFF 
(1843), 12 L. J. Ch. 496. 

When special application necessary.|—--See Sub- 
sect. 2, B., ante. 
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Sect. 5.—Tawation of costs: Sub-sect. 9, B. (ce); 
sub-sect. 10, A., B., C. & D.J 
(c) Suppression of Material Facts. 

2264. Previous reference to arbitration.;}—An 
order, obtained ex parle upon motion, discharged, 
on account of the suppression of material facts. 

Order of course for taxation discharged on the 
ground of the suppression of an alleged previous 
reference to arbn., though the fact was disputed.— 
DE FEUCHERES v, Dawes (1843), 11 Beav. 46; 60 
E. R. 733; sub nom. FEUCHERES v. Dawes, 1 
L. T. 0. 8. 251. 

Annotations :-—Apld. Re Walker (1851), 14 Beav. 227. 


Consd. Richards v. Scarborough Market Co. (1853), 17 
Beav. 83. 


2265. Direction by arbitrator as to costs.]— 
The rule, that on application for orders of course all 
material facts must be stated, is to be strictly 
adhered to. 

Upon an arbn. between A. & B., A.’s costs were 
directed to be paid by B., & were moderated by 
the arbitrator & paid. <A. afterwards obtained 
an order of course to tax his solrs.’ bills of costs, 
suppressing these facts. The order was discharged. 
—e WINTERBOTTOM (1851), 15 Beav. 80; 51 
HK. R. 466. 

2266. Proceedings taken in name of third party— 
Order obtained in respect of mortgage transaction.] 
—A. employed a solr. in the matter of a mtge., 
& there was a dispute between them, whether he 
was hot also liable for the costs of legal proceedings 
taken in the name of a third party. A. obtained 
ex parte at the Rolls an order for taxation: he 
stated, however, the mtve. transaction alone, & 
suppressed the other matters. It was discharged 
on the ground of the suppression Re WALKER 
(1851), 14 Beav. 227; 51 E.R. 274. 

2267. Receipt given by solicitor.|— A solr. con- 
sented to take a less sum than the sum claimed by 
him for his bill of costs, & it was agreed between 
him & his client that same should be received & 
taken in full of al] demands, & the solr. gave his 
client a receipt, stating the sum so received to be 
in full of all demands. The chent afterwards, but 
within the time allotted by the Act, obtained the 
common order to tax his solr.’s bill, but did pot 
state that the receipt had been given by the solr. 
& received by him :—Held: the common order 
could not be sustained whatever might be the case 
as to a special order, & the common ordcr was 
discharged with costs.—Re Wunt (1851), 18 Ti. I. 
O.S. 82, 

2268. Previous order for taxation.|—The rule 
upon applications for cx p. orders is the same ag 
that upon ex p. applications for injunctions, & in 
both cases the suppression of a material fact is 
fatal to the order. 

An order of course for taxation discharged, on 
the ground of the suppression of the fact that there 





had been a previous order of the Q. B. for taxation, | 
upon terms which had not been complied with, & | 


a subsequent application to the Exchequer for 
taxation, which had been refused.—Re GEDYE 
(1852), 15 Beav. 254; 21 L. J. Ch. 430; 19 L. T. 
O. 8S. 359; 51 BE. 1. 535. 

Annotation .—Consd. Pe Collyer-ristow, Tussell, Hill, 

ex p. Fletcher (£899), 81 Ju. £. 110, 

2269. Payment—Of one of two bills.|~—An ordcr 
of course was obtained for the taxation of two 
bills of costs. One had been paid, & the fact had 
been suppressed. The ct. discharged the order 
ere HINTON (1852), 15 Beav. 192; 61 


SOLICITORS. 


2270. ——-— By third party.]-—A client of a solr. 
who had acted in certain proceedings on behalf 
of this client & one hundred & twenty-four others 
obtained a common order to tax upon a petition 
of course, which omitted to state material facts, 
including the fact that the solr.’s bill of costs in 
respect of the proceedings had been paid by a 
third party :—Held: the order must be dis- 
charged.—Re S. (1910), 55 Sol. Jo. 127. 

2271. Settlement of account.|—In Dec. an ac- 
count was signed by a client, one item of which 
was the amount of a bill of costs previously 
delivered The balance was paid over a month 
after. Four months afterwards the client, sup- 
pressing the settlement, obtained an order of 
course to tax. It was discharged.—Re HOLLAND 
(1854), 19 Beav. 314; 231. T. O. S. 203; 2 W. R. 
614; 52 E.R. 371. 

2272. Agreement for payment.]—Re INGLE, No. 
1252, ante. 

2273. Agreement to refer to Law Society—Par- 
ticular item in bill.])—An agreement was made to 
pay reasonable & proper costs, & a bil of costs 
was delivered. The only real question was 
whether the negotiation fee was properly charge- 
able. It was agreed to refer the question to the 
council of the Law Society, & a case was submitted 
to resps. for approval. Resps. said they would 
have altered the case by stating that no negotia- 
tion in fact took place, & refused to proceed with 
the reference, & obtained the common order to 
tax. For appcts. it was said that an order of 
course would not have been made if the agrec- 
ment to refer had been disclosed. Resps. said 
that only a special agreement going to the whole 
bill required to be mentioned, not an agreement 
as to one item even if such an agreement was In 
fact concluded :—Held: the test was that stated 
in Re Gedye, No. 2268, ante: Was the matter 
omitted of sufficient moment & importance to 
require grave consideration or discussion ? Only 
mnatters of real moment & importance require to 
be mentioned, & the fact that at one time the 
parties intended to refer the question to the Law 
Society was not such a matter—Re COLLYER- 
Brisrow, RusseL., Hitt & Co., Ba p. FLETCHER 
(1899), $1 L. T. 110. 


Sup-sEcr. 10.—Conpuct OF THE TAXATION. 
A. In General. 

2274. Place of taxation-— Master’s office.|—The 
master’s office is the proper place for taxation of 
a bill of costs.—BRICKNALL v. STANFORD (1838), 2 
Jur. 1010. 

2275. Effect of stay of winding-up proceedings— 
Bills in course of taxation.|—A railway co. was 
ordered to be wound up. A claim was made 
before the master, but not prosecuted. One 
contributory agreed to pay all debts proved before 
the master, & thereupon an order was made to 
stay all proceedings under the winding-up order. 
In the same matter two solrs. obtained an order 
for the taxation & payment of their bills of costs. 
The taxation was commenced, & had not concluded 
when the order to stay proceedings was made :— 
Held: (1) claimant was entitled to proceed before 
the master to exhibit such proof as he might be 
able; (2) the solrs. were entitled to proceed with 
the taxation of their bills of costs.—He DOVER & 
DEAL Ry. Co., CINQUE Ports, THANET & COAST 
Juncrion Co., CiLirron’s Case (1854), 5 De 


PART VI. SECT. 5, SUB-SECT. 10.—A. 
e. Day of taration.) -Taxation on Goud Friday is not irregular.—GILLMORE v. GILBERT (1850), 2 All. 60.—CAN, 


Part VI.—REMUNERATION oF Sozicrrors—CostTs. 


G. M. & G. 748; sub nom. Re Dover, Dear & 
Cinque Ports Ry. Co., Ha p. CLirron, Ea p. 
Hook, Ez p. THOMPSON, 24 L. J. Ch. 83; 241. Ty 
O. 8. 85; 8W.R.8; 43 E.R. 1059. 

2276. Order not made in suit or matter— 
Applications made to Master of Rolls.}—When 
the common order for taxation has been obtained, 
not made in a suit or matter, but under Solicitors 
Act, all special applications connected therewith 
must be made to the Master of the Rolls, even 
though the Chancery proceedings in respect of 
which the order has been made may have been 
depending in some other branch of the ct., & 
orders may have been made thercin.—Re Brn, 
(1864), 2 Hem. & M. 501; 4 New Rep. 497; 10 
J. T. 781; 12 W. R. 1076; 71 6. TR. 558, 





B. Tazing Officers. 

See, now, R. S. C., Ord. 35, rr. 4, 6A. 

2277. District registrar—Administration action.] 
—The ct. will not, except under very special 
circumstances, direct the costs of an action com- 
menced in a district registry to be taxed otherwise 
than by the taxing master in London.— Day v. 
WuITTAKER (1877), 6 Ch. D. 784; 46 1. J. Ch. 
B80; 861. T. 683; 25 W. RR. 767. 

Annotation :—Apld. Re Wilson, Wilson v. Alltree (1884), 


27 Ch, D. 242. 
2278. —- ——.|--In Supreme Court) Funds 
Rules, 1884, rr. 11 & 12, the words ‘taxing 


officer ” must be taken in connection with R.S.C., 
Ord. 65, r. 27 (43), so as to make it equivalent to 
“ district) registrar’? where the ct. has ordered 
taxation to be made by that officer. 

Notwithstanding the wording of R. S.€., Ord. 
65, r. 4, the ct. will not, except under very special 
circumstances, direct the costs of administration 
actions, though commenced, & prosecuted in a 
district registry, to be taxed otherwise by the tax- 
ing master in London. 

But the Paymaster General is bound to act on 
the district registrar's certificate of taxation where 
the ct. has, in the exercise of its discretion, directed 
taxation in the district registry.—Re WILson, 
WILSON vt. ALLTRER (1884), 27 Ch. DD. 2425 53 
L. J. Ch. 989; 32 W. R. 897. 

2279. -——- Duty of Paymaster General.|——Re 
WILSON, WILSON v, ALLTRER, No. 2278, ante. 

2280. Non-contentious business.]—Appli- 
eation having been made, by originating sumunons 
in the Manchester District registry, before the 
amendment in July, 1910, of Order 35, r. 6A, to a 
judge of the K.B. Div. sitting at Manchester for an 
order referring a bill of costs of a solr. for non-con- 
tentious business to the district registrar for 
taxation :—Held: ‘the proper officer’”’ to tax 
the bill within Solicitors Act, 1843 (c. 78), 8. 87, 
was not the district registrar, but a master of the 
Supreme Ct.—StEaD v. SMITH, [1911] A. C. 688 ; 
ie z J. K.B. 68; 105 L. T. 120; 55 Sol. Jo. 616, 

2281. Registrar of county court.] —ToLpurr 
(11.) & Co., Lrp. v. MoLE, No. 2848, post. 








C. The Application to Tax. 

See R. 8. C., Ord. 65, r. 19p. 

2282. Sufficiency of notice—Effect of insufficient 
notice.|—A cognovit, dated Nov. 3, by which £5 
was to be paid on Nov. 5, & the residue of pltf.’s 
demand at stated periods, pltf. being at liberty to 
sign judgment & issue execution for the whole 
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& J., on Nov. 3, & by other deft., I., on Nov. 7. 
On Nov. 7, the first instalment was paid to pltf.’s 
attorney’s clerk, who had no authority to receive 
it; & subsequently, on that day, Judgment was 
signed ; on Nov. 8, notice was given to tax costs on 
Nov. 9, which, at the request of one of defts. 
was postponed till Nov. 10. On the morning of 
Nov. 10, defts.’ attorney received a notice to 
attend the taxation of costs at two o’clock that 
day; he did not attend, & the costs were taxed 
in this absence :—Held: the judgment was 
regular, the execution of J.,on Nov. 7, related back 
to Nov. 33 the acceptance of the instalment by 
the clerk without authority did not waive the de- 
fault, & it was unnecessary under the circumstances, 
to give a full day’s notice to tax costs on Nov. 10. 
@u.: whether the omission to give one day’s 
notice to tax costs renders a judgement for debt 
& costs irregular.—PERRY v. TURNER (1831), 2 
Cr. & J. 89; 1 Dowl. 300; 2 Tyr. 128; 1 1. 0. Ix. 
13. 
Annotation :—Apld. Lloyd v. Kent (1836), 5 Dowl. 125, 
22838. -|—Although deft. may have 
appeared in an action & pltf. taxes his costs with- 
out giving notice of taxation that is not an irregu- 
larity sufficient to induce the ct. to set aside a 
judgment & subsequent procecdings.—LLOYD v. 
KENT (1836). 5 Dowl. 125; 2 Har. & W. 130. 
Annotations :-—Distd. Welch v. Vickery (1846), 15 M. & W. 
59. Refd. Hawkins 7. Hassel] (1844), 13 4. J. Iex. 341. 


2284, .|—A notice of continuance given on 
Saturday evening to attend & proceed with the 
taxation at twelve o’clock on the following Monday 
at) Westminster, was held sufficient.---BLAKE v. 
WARREN (1810), 6M. & W.151; 91. J. Ix. 136 ; 
4 Jur. 27; 151 E.R. 360. 

2285, ———.]—-Re Him, No. 2363, post. 

2286. Failure to notify client —Subsequent noti- 
fication & re-taxation—Right of client to set-up 
irregularity.|-—-On July 21, the master proceeded, 
ex p., in @ taxation in the absence of the client, 
who had not been served with a warrant to proceed 
on that day. A warrant was afterwards regularly 
served for July 31, subscribed ‘to complete the 
taxation.” The client did not attend ; but, the 
master bemg informed of the former irregularity, 
retaxed so much of the bills as had been taxed on 
July 21 :—Held: the chent not having attended 
the warrant of July 31, could not set up the irregu- 
larity of July 21.—J?e MountILyaw (1848), 11 Beav. 
48; 50 E.R. 734. 

2287. Duty of solicitor to attend when matter 
called on.]—-Greaory’s CASE (1822), 1 Ji. J. O.S. 
K,. LB. 5. 














D. Proceedings at Taxation. 
2288. Several bills—Collective or separate taxa- 
tion.|—Re Puacn, No. 1924, ante. 
DEVEREUX v. WHITE & Co, 














2289. eee 1 
(1896), 18 TD. 1. R. 52; 41 Sol. Jo. 67, C. A. 
2290. -—— ——~,|—A solr. delivered on the 


same day a cash account accompanied by seven 
bills of costs, arnounting in all to £260, in respect 
of which he received £210 on account, leaving a 
balance of £50 duc to him. ‘The solr. afterwards 
wrote stating that he did not intend to claim pay- 
ment of this balance. The clients then obtained 
&n order of course to tax one of the bills delivered. 
Their solr. subsequently wrote to the solr. saying 
that the other bills were agreed to, & there was 
not any dispute with regard to them :-—Held: 


upon any default, was signed by two defts., W. | the scven bills were separate bills, & not one bill 


PART VI. SECT. 5, SUB-SECT. 10.—C. 


d. Necessity for notice.}—Notice of taxation of a bill of costs must be given to the 


arty primarily liable for payment 
S. AF. 


of such bill.—ALLEN v. BRITISH SOUTH AFRICAN ASPHALTE Co, (LIQUIDATORS OF) (1906), 23 S.C. 420.—S. 
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Sect. 6.~—-Taration of costs: Sub-sect. 10, D. & E. 
(a), (b), (c) & (d).] 

for the purposes of taxation, & the client had a 

right to tax any one of them.—J?e Warp, [1896] 

2 Ch. 81; 65 L. J. Ch. 595; 74 L. T. 567; 44 

W.R. 484; 40 Sol. Jo. 601, C. A. 

2291. Charge of lump sum—Particulars of items 
—Aggregate of items limited to lump sum.]—A 
solr., who has included in his bill of costs a lump 
or gross suin, may on taxation before the master 
supply a detailed statement showing how the sum 
is made up & the master may allow such of the 
items contained in the detailed statement as 
are proper, not exceeding in the aggregate the 
gross sum originally charged; but the master 
can in no case allow more than the original amount. 
—fe TinLEARD (1863), 3 De G. J. & Sm. 519; 
32 L. J. Ch. 765; 8 L. T. 587; 27 5. P. 4363; 11 
W.R. 764; 46 E. R. 736, L. J. 

Annotations -—Apprvd. 7?e Russell & Scott (1886), 55 Tl. T. 
71. Apld. Parker wv. Blenkhorn, Newbould v. KBallward 
(1888), 59 I. UT. 906; Re Hellard & Bewes, [1896] 2 Ch. 
229. Refd. Iée Hereford & South Wales Waggon & 
Engineering Co., Head & Walter's Claim Geo? 45 
L. J. Ch. 461; Ite Rotherham Alum & Chemical Co. 


(1883), 53 Ju. J. Ch. 290; Re Skogness & St. Leonard’s 
Tram. Co., Hx p. UWanly (1889), 58 L. J. Ch. 737. 


2292, —-—-- — ——-.]-—Solrs. having brought 
in, under an order for taxation a bill of costs 
containing anitem in a lump sum of £1,000 for the 
costs, charges & expenses of an action it was held 
that the agreement to pay this sum was invalid, 
because if was not. in writing :-—eld : they were 
entitled to bring in for taxation a bill containing 
the particulars of these charges, so long as the 
charges did not exceed £1,000.—Re RUSSELL, SON 
& Scorr (1886), 55 L. PT. 713 2 T. LR, 598, L. JJ. 
Annotation :—-Apld. Fe Hellurd & Bewes, 11896] 2 Ch. 229 








#B. Powers and Duties of Taxing Master. 
(a) In General, 


2293. Duty to adhere to rules.|—In taxing costs, 
the master should adhere strictly to established 
rules, without reference to the hardship of any 
particular case.—RIivis vt. WATSON (1840), 9 Ji. J. 
Ex. 100; 4 Jur. 28; sub nom. Rivis v. Harron, 
8 Dow]. 164. 

Annotation :—- Refd. Cooper v. Boles (1860), 5 H. & N. 188. 


2294. Power to consider propriety of items— 
Apart from amount charged.]-—— Where there is 
the common order to tax a bill, as between 
attorney & client, or attorney & agent, & no 
reservation of the question of retainer or hability. 
the master has, nevertheless, jurisdiction to 
consider whether any item is a proper item of 
charge, & is not confined mercly to the question 
of amount. If the agent, having attended a case 
as a witness, has charged for his attendance some- 


PART VI. SECT. 5, SUB-SECT. 10.--— 
E. (a). E. 
e. Jiight to examine affidavit of 
disburscments.} — The master may 
examine into the truth of an 
affidavit of disbursements for wit- 
nesses’ expenses, ete.,, or counsel's 
receipt for fees —Dor d_ BOULTON 1. 
SWITZER (1619), 1G. La. Ch. 83.—CAN. 
f. Pouer to order particulars of 
charges— Where detaila of service guren 
but charged an lump sum.pe—Re SOLICT- 
TORS, (1926) 2 DL. R142; 58 OLR. 
389.—CAN. 


g. Duty to examine euch wtem— 
Notunthetanding agreement lo tax at face 
amount.}-—-It is the taxing master’s 
duty to examine each item of a bill of 
costs submitted for taxation, notwith- 
standing the existence of an agreement 
to have the bill taxed at the face 
amount.—LUBBERS & CANISIUR wv. 9 
Davy, [1907] T. 8. 495.—S. AF, 


2804 ii 
h, 





‘* 


225,— CAN 
ieee Sree 


{1925] 2 W. 


2304 i. As to items of costs.|-—~ Solr. 
& client taxations are’ distinct from 
party & party taxations, both as to 
the scope of the Inquiry & as to the 
powers of the officer to whom the 
reference is made, in regard to the 
ullowance of items.— Ite MACAULAY 
CAML 17 PP. R461; 18 PLR. 184,— 


2 a.) He JAMES, 22e GRAY 
(188%), 6 N. Z. L. R. 348.—N.Z. 


dhacretion to increase or di- 
minish scheduled charges.J—Re ATTOR- 
NEYB8 (1876), 26 C. P. 495,—-CAN., 


j. — Re 
(1920), 47 O. L. Rt. 522; 18 O. WL N. 


~--R 
. BONSALL, [1925] 
. R103: 19 Sask. L. R. 


SOLICITORS. 


thing beyond the ordinary charge of a witness, the 
master will be justified in disallowing such extra 
charge, unless there is some special contract to 
pay a reasonable remuneration, in which case it 
will be for the master to say what is reasonable.— 
SoLLERY v, FLEWKER (1857), 27 L. J. Ex. 11. 

2295. Duty to have regard to special agreement— 
To charge out-of-pocket expenses.}]——- Upon an 
order of reference to the master to tax a bill of 
costs & report what was due, with mae! to state 
special circumstances, the master is at liberty to 
take into consideration an agreement which was 
stated in the petition to have been made between 
the solr. & client, that the solr. should charge 
costs out of pocket only, though such agreement 
was not referred to in the order.—Re SOUTHALL, 
Er p. SOUTHALL (1839), 4 Deac. 99; Mont. & Ch. 
656; 3 Jur. 1177, Ct. of R. 


Annotation :—Consd. Re Billinton, He p. Billinton (1840), 
10 L. J. Bey. 13. 


2296. -- -- —--.]—Re PuILp, No. 1278, ante. 

2297. --——.|--LEACHMAN v. MANSER (1851), 17 
L. tT. O. S. 148. 

2298. - Agreement impeached by client.}|— 





Re FRAPE, Ka p. PERRETT, No. 1224, ante, 

2299. — -- ‘* Cash account.’’|—-fe TEMPLETON 
& Cox, No. 1279, ante. 

2300. Duty to scrutinise bill_-Where taxation 
ex parte.|--fec JAMES (FRANK) & Sons, [1903] 
W.N. 99, 

Annotations :—Distd. Re Evans, [1905] 1 Ch. 290; Fee 

Porter, Amphiett & Jones, (1912) 2 Ch, 98. 

2301. Right to go behind order for costs—Divi- 
sion of costs of separate issues.|—-On the taxation 
pltfs. claimed that the taxing master should tax 
their costs of the issue on which they had succeeded, 
& allow them. The taxing master refused, & on 
a summons to vary, the judge held that the taxing 
master was not debarred by the order of the Ct. of 
Appeal from taxing these costs :—Held ; the taxing 
master had no jurisdiction to go behind the order 
& divide the costs of separate issues where no 
direction as to the costs of such issues had been 
given by the order of the ct.—InGramM & ROYLE, 
Lirp. v. SeRvices MARITIMES DU TREPORT, LTD., 
11914] 3 KK. B. 28; 838 L. J. K. B. 1128; 110 
L. T. 967; 12 Asp. M. L. ©. 493, OC. A. 

Annotations :—-Consd, Bush v. Rogers, [1915] 1 K. B. 707, 


Refd. Hobson v. Leng, [1914] 3 K B 1245; Reid, Hewitt 
v. Joseph, [1918] A. ©. 717. 


(b) Discretion of Master. 
2302. As to reception of evidence.|—ScoucaLn 
v, CAMPBELL, No. 2146, ante. 
2303. .]--Re STIADMAN, No. 2319, post. 
2304. As to items of costs.|--(Cireat discretion 
is allowed to the taxing master as to the items of 
the costs of taxation.--Re BURCHELL (1849), 11 





PART VI. SECT. 5, SUB-SECT. 10.—- 


} -——- .]—The taxing master in 
“an extraordinary case’? has power 
to diminish or increase any charges 
prescribed in the schedule. — ite MARTIN, 
He p. ALEXANDER, [1919] LI. R. 440,— 


m, ~ Allowance of in- 
creased counsel fee.J—A. taxing officer 
has no discretion to allow an increased 
counsel fee with brief at the trial, 
where the action cannot be said to be 
of a special & important character, 
nor to allow a fee for advising on 
evidence.—Jte ROBINSON (1895), 16 
DP. RK. 423.—CAN. 

n. ——--~ Allowance per diem to 
arbitrators & counsel.J—Held: the 
amount to be allowed per diem tuo 
arbitrators & counsel was a matter 

ecullarly within the province of the 

xing officer, & his decision should not 
be interfered with.—te HILLYARD & 


SOLICITOR 


OYAL Trust Co. 
3D. L. R. 141; 
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Beav. 596; 50 E. R. 947; on appeal (1851), 21 
L. J. Ch. 236, L. JJ.3; subsequent proceedings 
(1853), 22 L. T. O. 8.109,L.C. &L. JJ. 

2305. To assess lump sum in lieu of taxation.]— 
The discretion given to taxing officers by R. 8. C., 
Ord. 65, r 27 (38A), to assess a lump sum for costs 
in lieu of taxation, is a very delicate one, to be 
exercised judicially & only when special circum- 
stances justify that course, & then only on evi- 
dence; & if a tuxing officer proceeds under the 
sub-rule, it is his duty to state in his certificate 
that he has assessed under the sub-rule, & to give 
his reasons for doing so. 

A taxing officer stated in his certificate that he 
had taxed a bill of costs at a certain figure, but he 
had in fact proceeded under the sub-rule & had 
assessed a lump sum for costs in lieu of taxation. 
On summons to review without carrying in objec- 
tions :—Held: the taxing officer had procecded 
on a wrong principle, & the bill of costs must go 
back for taxation.—Re JOHNSTON, MILLIS ?. 
JOHNSTON, [1904] 1 Ch. 182; 73. J. Ch. 17; 89 
ee Expld. 7 ith OC Peal 

‘—- ve © onw , ; “ he 
A aan hina int? ch. 404. Refd. te Shilson, 

Coode, {1904} 1 Ch. 837. 

2306. Meaning of ‘‘ other cause.’’| 
Rt. 8. C., 1883, as to the costs of preparing & send- 
ing out notices, do not, expressly or by analogy, 
apply to (a) notices of judgment in a debenture- 
holders’ action, or (b) notices of meetings of 
creditors & members of a co. Lo agree to an arrange- 
ment under Companies (Consolidation) Act, 1908 
(c. 69), s. 120. 

In the case of the notices of judgment & of mect- 
ings aforesaid the taxing master may, under 
R. S. C., Ord 65, r. 27 (388A), assess the costs 
thereof at gross sums, & in that sub-rule the 
words ‘‘ other cause ”’ are not to be read as ejusdem 
gencris with those matters which are expressly 
mentioned in the sub-rule, but the taxing master 
may act on the sub-rule in cases where no mis- 
conduct or negligence on the part of the solrs. 
whose costs are being taxed is imputed.—Re 
COMMONWEALTH O1L CoRPN., LYD., PEARSON v. 
COMMONWEALTH OIL CoRPN., lirp., [L917] 1 Ch. 
oe ; 861.0. Ch. 3848 3; 116 L. I. 402 ; 61 Sol. Jo. 
315. ? 

Annotation :---Consd. Re Wyutt’s Appin., [1918] 2 Ch. 293. 

Whether court will review exercise of discretion.| 
—See Nos. 2371-2374, post. 





(ec) Parties. 

See R. S. C., Ord. 65 r. 27 (27). 

2307. General rule—Discretion of taxing master. | 
~——It is in the discretion of the taxing master to 
determine the proper parties to attend taxation of 
costs; & the taxing master having excluded a 
party on the ground of want of separate interest, 
the ct. refused to disturb the decision.—Sraur- 
SCHMIDT v. LETT (1861), 7 Jur. N. S. 1271; 9 
W. R. 830. 

Annotation :—Apld, Re Salmond, Rydon v. Willlams (1905), 

22 T, la. R. 161. 

2308. — -— .j|--An order was made in an 
administration action that the costs of plif. & of 
defts. should be taxed as between solr. & client & 





ROYAL INSURANCE Co. (1887), 12 P. BR. 
285.—CAN, 


2305 i. Z'o assess lump sum in lieu of 
taxation.J—Re JOHNSTON (1901), 2i 
C..T.561; 220.1, 7. 24 ; 30.L. BR. 


2305 ii. -]—Under an order for 
the taxation of an {itemised bill of costs 
rendered, the taxing officor must tax 


allow a 





no power, acting under the order, to 


bulk sum.—Re SOLICrrors 
(1919), 44 O. L. R. 273; 15 O. WL. NN. 
205.-—CAN. 


PART VI. SBoT Se taeda 10.— 
« (6), 


2307 i. General rule—-Diseretion of 
taring master.)—The taxin 
a discretion as to the attendance of D. 
he bill, pass upon each item: he has partios claiming a right to attend at 

axation, & his diserction will not be 
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be paid out of testator’s estate. One of defts. was 
an infant, who appeared by her guardian ad litem. 
After the order for taxation the infant came of 
age & changed her solrs. The taxing master 
thereupon directed that the guardian ad litem 
should attend before him by his solrs. upon the 
taxation :-—Held: the master had a discretion 
under order KR. S. C., Ord. 65, r. 27 (27), to make 
the order, & the ct. would not interfere.—e 
as Rypon v. WILLIAMS (1905), 22 T. L. BR. 
61. 

2309. Personal representative of deceased party. 
—On the hearing of a cause the bill was dismisse 
with costs as against defts., such costs to be 
taxed, &, when taxed, to be paid by pltfs. Before 
the costs were taxed one of pitfs. died : the master 
proceeded with the taxation, & made his certifi- 
cate, notwithstanding the surviving pltfs. objected 
to the taxation on the ground that the suit was 
abated. On the application to quash the certi- 
ficate :—Held: the proceedings were regular.— 
MEREDYTH v. Hucuks (1829), 3 Y. & J. 188; 
148 E. R. 1146, Ex. Ch. 

Annotation :—Apld. Aspden v. Seddon, [1877] W. N. 207. 

2310. .|—ASPDEN v. SEDDON, [1877] W. N. 
207. 

2311. Guardian ad litem of infant.|—-Re SatL- 
MOND, RYDON v. WILLIAMS, No, 2308, ante. 

Bankruptcy -—— Official receiver.] —- See BANK- 
ruptTCY, Vol. IV., pp. 198, 199, Nos. 1829, 1835. 

- --- Trustee.|—See BANKRUPTCY, Vol. IV., p. 
217, Nos. 2025-2027. 

----— Bankrupt.|— See BANKRuptTcy, Vol. IV., 
p. 233, No. 2184. 





(d) Evidence. 

See R.S. C., Ord. 65, r. 27 (25). 

Discretion of master.]-—See Sub-sect. 10. FB. (6), 
ante. 

2312. Cross - examination — Of solicitor.) — A 
solr. may be cross-examined on an affidavit made 
by him in support of a bill of costs under a common 
order for taxation, & it is the duty of the examiners 
to take such examination.—fe FLUX, ARGLES & 
RAWLINS (1874), 44 LL. J. Ch. 375. 

2313. -- Of client—By solicitor.]|Brown v. 
GREAT WESTERN Ry. (o. (1887), 3 T. L. R. 582, 
D.C. 

2314, ----- On a taxation between 
solr. & client, the master, after perusing an atfi- 
davit of the solr. & an affidavit of the client 
denying the facts, refused to allow the solr. to 
submit an affidavit in reply, or to cross-examine 
the client :—/eld : under such circumstances, the 
master should allow further evidence, & should 
take vivd voce evidence under the powers given 
him by R. 8S. C., Ord. 65, vr. 27, (25).—Re EVANS, 
Ex p. BROWN (1887), 35 W. Tt. 546, D.C. 

2315. Attendance of witnesses before master— 
Whether court will compel.|—The ct. will not 
compel the attendance of a witness before the 
prothonotary to enable him to tax a bill of costs 
arising in this ct., referred to him for that purpose 
by a master in Chancery.—PROTHEROE v. THOMAS 
(1819), 8 Taunt. 670; 3 Moore, C. P.3; 129 BE. R. 
544. 








‘| 





lightly interfered with.—CharkKE ». 
UNION Frere Ina, Co., CASTON’S CASE 
(1884), 10 P. R. 339.—CAN. 

o. Parties with interest.) — GALL 
v. COLLINS (1888), 12 P. R. 413.—CAN. 


PART VI. SECT. 5, SUB-SECT. 10.— 
officer has E. (d). 
Affidavits -— Showing nature of 
work done.J—Re RicHARDAON, 3 Ch. Ch. 
144.—CAN. 
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Sect, 5.—Taaation of costs: Sub-sect. 10, EB. (d), 
(e) & 
2316. -.|—The ct. has no power to 


compel a person to appear & give evidence before 
the master on taxation.—M‘DOUGALL v. NICHOLLS 
(1835), 1 Har. & W. 341. 

.]|—See, now, R. 8. C., Ord. 65, r. 27 (25). 

2317. —_-- Whether power to order shorthand 
note.|—On a taxation of a solr.’s bill of great com- 
plexity, it became necessary to examine witnesses 
orally before the taxing master, who, before the 
examination, stated his opinion to be that a short- 
hand writer ought to be employed. Neither party 
objected ; cach employed a shorthand writer, & 
the taxing master stated that he should rely on 
the notes. More than one-sixth having been taxed 
off, he allowed against the solr. half the costs of 
the shorthand notes of the evidence, on the ground 
that the parties ought to have employed one short- 
hand writer. ‘The solr, objected to the allowance 
of any part of the expense of the shorthand notes : 
—Held: neither a judge nor taxing master has 
jurisdiction to order a shorthand note of evidence 
to be taken, but as neither party had objected to 
having it taken, but had acceded to the taxing 
master’s view, the allowance to the successful 
party of the saine costs as if they had agreed on 
one shorthand writer ought not to be disturbed.— 
Re Hinteary & TayLorn (1887), 86 Ch. D. 262 ; 
561. J. Ch. 758; 56 L. J. 8673; 35 W. IR. 705; 
3T. LL. 1. 642, C. A. 

2318. Affidavits —- Admissibility — Affidavit by 
solicitor.|— Qu.: whether the aftidavit of a solr. 
is adnussible as evidence before the master in 
support of his bill of costs.—Hicks v. KraTE 
(1839), 3 Jur. 1024. 

2319. --— -— Affidavit by client—DIscretion 
of master.|—-On the taxation of an attorney’s bill 
of costs, with liberty for the client to dispute the 
retainer, the master may, on the investigation, 
receive the affidavit of the client upon the subject, 
or not, just as the master pleases.— Re STEADMAN 
(1849), 14 L. T. O. S. 205. 

2320. - —--- ---- Disputing retainer or 
showing special agreement as to charges.|}——The 
master has no power upon taxation to receive 
affidavits disputing the retainer, or to show any 
special agreement as to charges.—SOUTHEE ov. 
Hopr (1853), 21 L. T. O. S. 95. 

2321. - Contradicting affidavits by solicitor & 
client---Duty of master--~-To allow further evidence.| 
—Re Kivans, Lx p. BROWN, No. 2314, ante. 

















(e) Taking Accounts belween Parties. 

See R.S. C., Ord. 27, r. 27 (27), (28). 

2822. Confined to accounts relating to bill— 
Whether general account between parties allowed.] 
—RUSSEL v. BUCHANAN, No. 2391, post. 

2323. -|—-(1) Under the common 
order for the taxation of costs, the master is not 
authorised to take an account of pecuniary matters 
between the partics, which are foreign to the bill 
of costs; but seccus where moneys are paid by the 
client on account of the bill of costs, or where by 
agreemcnt between the solr. & chent, the moneys 
which come to the hands of the solr. are to be 
applicable to the payment of the bill of costs. 

(2) Under the coinmon order, the master is not 
authorised to allow interest on the balances of 
moneys of the client from time to time in the 
hands of the solr., though such appears to have 
been the agreement between the parties.—JONES 








SOLICITORS. 


v. JAMES (1839), J Beav. 307; 3 Jur. 310; 48 
EB. R. 958. 


Annotations :—As to (1) Consd. Cooper v, Ewart (1887), 2 
Ph 362; King v. Savory (1856), 8 De G. M. & G. $11. 
Refd. 7?e Le Brassour & Oakley, [1896] 2 Ch. 487. As 


to (2) Refd. Harvey v. Mayhew (1853), 2 W. R. 128, 

2324. ~ ---.,]-—Re Smit, No. 1537, ante. 

2325, —--— ---—.]~-Where the taxing master 
has received no special directions from the ct. in 
regard to payments made by a client to his solr., 
it is his duty to confine himsclf to simple payments 
plainly proved to have been made on account of 
the bill of costs. 

In ascertaining what is due on bills of costs, & 
in the consideration of what payments have been 
made on account of them, questions of law & fact 
of considerable difficulty may incidentally arise, & 
may possibly justify & require discussion & deter- 
mnination, even in the jurisdiction exercised by 
the ct. on petitions for taxation.—Re SMITH, Lax p. 
HUSBAND (1846), 9 Beav. 182; 15 L. J. Ch. 238 ; 
7L.T.0.8. 79; 503. R. 313 3; sub nom. Wuspanp 
v. SMITH, 1 New Pract. Cas. 413. 

Annotations :—Reftd. Cooper v. Kwart (1847), 
Stedman 7 Collett (1854), 24 L. J. Ch. 113, 
secur & Oakley, [1896] 2 Ch. 487. 

2326, -|—Under the common order 
for taxing a solr.’s bill the master ought to take an 
account of sums received by the solr. for his client, 
in the character of solr.. & which are connected 
with the items of the bill. But the master ought 
not to take, under that order, a general account 
between the parties.—Coopmr ». wart (1847), 2 
Ph. 362; 15 Sim. 564; 161L. J. Ch. 417; 9 L. Ty 
O.S. 511; 41 BF. R. 9838, LC. 

Anndation -—Refd. Jie Lo LBrasscur & Oakley, [1896] 2 

2327. A solr., who was in the habit 
of Jending out money for his chents & receiving 
the interest thereon, came to a settlement with a 
client some years before her death, on which 
occasion a particular sutn was found due from 
hun, which was duly credited to the client; no 
question was afterwards raised as to the correct- 
ness of this settlement, nor was there ever any 
other afterwards. Between the date of the scttle- 
ment & the time of the death of the client various 
sums accrued due in respect of interest on the 
moneys so lent out, & in respect of which, though 
not received in the lfetime of the client, advances 
were made to her by the solr. as if they were. 
Alter her death, her exor. retained the solr. in the 
matter of the executorship, & the sum outstand- 
ing was paid to him, with all arrears of interest, 
by the solr, who also made out a cash account, 
showing the amount of reecipts of the death of the 
client, but not the payments made to her on ac- 
count of the arrears, & taking eredit for the bill 
of costs, due to him at her death. Instead of 
opening a new account this account was continued, 
& the arrears of interest received after the death 
was debited against the solr., who still neglected to 
credit himself with the payments made to the client. 
On the footing of this account, the cxor., with the 
knowledge & concurrence of the solr., distributed the 
residue of the cstate among the residuary Iegatces. 
Subsequently the solr. delivered his bill of costs, 
as against the exor., & on coming before the taxing 
master, on an order for taxation, then for the first 
time items of charge were made for the payments 
to the client in her lifetime, & on an objection 
being thereto, time was given to the solr. to ex- 
plain; but no explanation being given, the taxing 
master disallowed the items, as not proper to be 





2 —Ph, 362; 
Re Le Bras- 








ne, 
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(1891), 19 8. C. KR. 356; 14 PP. R. 317.—CAN, 
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introduced into an account against the exor., but 
only as against the estate, & the bill of costs against 
the exor. was the only subject-matter of reference. 
—Re WHELDON (1847), 2 New Pract. Cas. 333 ; 
9L. T. O. S. 200. 

2828. .]—A decree directed a reference 
to the taxing master to tax deft.’s bills of costs, 
& a reference to the master in ordinary to take an 
account of all the dealings & transactions between 
pltf. & defts. By a subsequent order made on a 
motion it was directed that, notwithstanding the 
decree, both references should go to the taxing 
master :—Held: the order was erroneous, as 
varying the decree in such @ manner in which it 
could not be varied upon motion without consent. 
—Kina v. SAVERY (1856), 8 De G. M. & G. 3113 
95 L. J. Ch. 564; 2 Jur. N.S. 431; 4 W. 1.471; 
44 KB. R. 410, L. JS, 




















2329. - .|—Re Le BRASSEUR & OAKLEY, 
No. 2330, post. 
2330. After allocatur.]—(1) The direction 


in the common order to tax a solr.’s bill that he 
should give credit for all sums of money by him 
received of or on account of the client must be 
read as including & confined to all moneys which 
the solr. in his character of solr. or agent of the 
client has received for or on account of, or is legally 
or equitably liable to pay over to such client, & 
against which, if sued for by the client, the solr. 
could set off his costs when taxed. 

(2) Where on the taxation of a bill of costs a 
party objects to the course which the taxing 
master proposes to adopt in the taxation, it is not 
in accordance with the practice that he should 
at once bring the matter before the ct. on motion, 
Tie should allow the taxing master to make his 
certificate, & then carry in lis objections to it, & 
allow the master to answer them, & upon that 
apply to the ct. to vary the certificate.-—Ke Lr 
BRASSEUR & OAKLEY, [LS96f 2 Ch. 487; 65 I. J. 
Ch. 763; 74 L. T. 7173 45 W. R. 873 sub rom. 
Re L. & O., 40 Sol. Jo. 687, C. A. 
annotations :—As to (2) Consd. Harbin v. Gordon, [1914] 

2K. B. 577. Generally, Refd. General Council of the 


Bar (Knglaud) v. I. R. Comrs , (1907) 1 KK. 1. 462 5° Wells 
rv, Wells, (L914) BP. L57. 


(f) Where Retainer Disputed. 

2331. Order obtained by  solicitor—-Whether 
retainer can be disputed.|—On a general reference 
to taxation of an attorney’s bill, the prothonotary 
cannot take into his consideration the question 
of retainer.—-NELSON v. SLACK (1833), 2 Moo. & 8. 
$20. 

2332. ---—~ ——~.]-—-Where a client obtains the 
common cx parte order for the taxation of a solr.’s 
bill of costs, he cannot dispute his retainer to the 
extent of the whole of the Mill, though he may do 
so in respect of particular items in the bill, the 
practice being to require tho client on his applica- 
tion for the order to make an admission of the 
retainer; but where a solr. obtains the common 


PART VI. eck iy a 10.— alleged clicuts, 
e ) 


2331 i. Order obtained by solicitor— 


against whom solrs, 
seek to obtuin a taxation of certain 
bills of costs, disputes the retulner, the 
usual order for taxation showd be 
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ex parte order the client is not bound by the 
allegation of retainer contained in the petition, 
& consequently may object to every item in 
the bill on the ground of there having been no 
retainer. Consequently it is no objection to the 
common order when obtained by a solr. that 
he knew that the clients disputed his retainer as 
to the whole bill.—Re JoNnEs (1887), 36 Ch. D. 105 ; 
58 L. J. Ch. 720; 57 L. T. 26; 35 W. R. 649 ; 
3 T. Ll. R. 609. 
Annotations :-—Consd. Ite Hilliard, kx p., Arthur (1891), 7 
YT. LL. R. 753. Refd. Je Wingtield & Blew, (1904] 2 Ch. 665. 
2333. ~-—-- ——.|—Qu.: whether on an order 
for taxation obtained by the solr. under Solicitors 
Act, 1843 (c. 73), s. 37, containing a specific state- 
ment of a retainer in a particular transaction, it is 
open to the chent who chooses to go in under the 
order to dispute such retainer.—lte WINGFIELD & 
BuLew, [1904] 2 Ch. 665; 73 L. J. Ch. 797; 91 
Ll. TI’. 783; 48 Sol. Jo. 700, C. A. 
Annotations :—Refd. Sheppard v. Sheppard, [1905] P. 185; 
Gilroy v. Gilroy (1914), 58 Sol. Jo. 378. 
2334. Order obtained by client—-Right to dispute 
retainer-—Whether confined to particular items.|— 
Re Bracwy, No. 2211, ante. 





2335, —-~—-———- -—-- .| -- Re Harr, No. 1728, ante. 

2336. —_— -—-—- —---.]-—Re Jones, No. 2332, 
ante. 

2337. ——-- - -—-.|--The question of re- 


tainer can be raised on a common order to tax as 
to particular items or heads, but not as to the 
whole of a bill of costs. 

A bill of costs was divided into general costs & 
costs relating to a particular inatter. Onacommon 
order to tax :—Held: the whole of the latter, 
except two small items, having been incurred 
without authority were properly taxed off.—Re 
HERBERT (1887), 34 Ch. D. 504; 56 L. J. Ch. 719 ; 
56 L. T. 5223; 35 W. R. 606. 

Annotation :--Refd. Re Jones (1887), 36 Ch. D. 105. 

2338. --—---—-— .|—A solr. having delivered 
ten bills of costs to a client, the chent obtained an 
order to tax the ten bills, the order containing no 
reservation of a right to dispute the solr.’s retainer : 
—IH{eld: it was not open to the client to dispute 
the retainer of the solr. as to one of the bills in tolo, 
though he could dispute the retainer as to parti- 
cular items in any of the bills—Re FRAPE, Ha p. 
PERRETT (No. 2), [1894] 2 Ch. 290; 63 L. J. Ch. 
678; 71 L. I. 80; 42 W. R. 475; 38 Sol. Jo. 439 ; 
8 RR. 274. 

2339. -- - - .|--Certain clients applied 
for & obtained an extension of time to carry in a 
bill under a common order to tax costs which had 
been obtained by the solrs., & allowed nearly two 
months to elapse after service of the order. They 
then moved to discharge the order on the ground 
that there was no retainer. 

Motion refused. A taxing inaster has authority 
to decide the question of retainer in such case upon 
taxation.—Re GrRAUAM & WIaLEY (1908), 52 
Sol. Jo. 684. 





Re Mapuavst (1908), I. L. R. 33 Bom. 
667.—IND, 


t. Order oblained by client-—Iight 


Whether retainer can be disputed.j-— 
MACDONALD v. VPipmr (1885), 10 P. R. 
536,—CAN, 

2331 ii, ——.J—-In taxing a 
solicitor & client bill of costs the taxing 
officer has jurisdiction, as part of the 
taxation, to decide the quostion of 
retainer with respect to individual 
heads of charges when a retainer as 





to one item is admitted.—Re O’C., 
a 3 °D. L. R. 630; [1924] 2 
W.W. R.1135; 20 Alta, L. R, 622.— 
CAN. 
a. -——~-.J]—Whiere one of — two 
J.—VOL, XLII. 


mhade aguinst the unresisting chent, 
such taxation to bo on notico to the 
other, with liberty to him to attend & 
intervenc, & to bo conclusive against 
him as to tho quantum of liability in 
case he is ultimately found Hable in 
the dispute as to the retainer.—le 
pO SUONEED (1895), 16 P, BR. 498.— 


r. -——-.J-An attorney can obtain 
an order in taxation of his costs 
although he knows that his cHent dis- 
putes the retainer as to the whole bill. — 


to dispute reluainer—Powcr to order 
production cd affidaret of documents 
y soluccvtor.j—Upon taxation of bills 
of costs rendered by solrs., where the 
retainor is disputed & the taxing 
officer is inquiring as to it, he has power, 
under Rule 757, to direct the solrs. 
not only to produce all documents in 
their custody, posseasion or power, but 
to make & file an affidavit stating that 
the documents pruduced are all those 
in their custody, possession or power.— 
Re SOLIcirors, (1926) 1D. I. R. 428; 
580. L. R. 177. --CAN. 


YP 
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Sect. 6.—T'axation of costs: Sub-sect. 10, B. (g), & 
F.; sub-sect. 11, A., B. & C.) 


(g) Where Negligence Alleged. 


2340. Power of master to inquire into.]|— 
Although the master, on taxation, has not juris- 
diction to determine whether acts done by the 
attorney were useful, he may determine what were 
necessary.—HEALD v. HALL (1833), 2 Dowl. 163. 

2341. -~--—.]—Upon the petition of the adminis- 
tratrix of an assignee to have two bills of costs 
taxed, having regard to acts of unskilfulness & 
negligence charged against the solr.: & one of the 
bills having been incurred in bkpcy. & the other 
at law; & an order having been made by a judge 
at law, referring the latter for taxation, but declin- 
ing to refer the former, which had been taxed by 
the comr. :—Held: the costs incurred in bkpcy. 
should be referred for taxation in the ordinary 
way, but the costs at law were not within the juris- 
diction of this ct. for taxation. 

This ct. will not direct the taxing officers, in 
taxing a solr.’s bill of costs, to have regard to acts 
of imputed negligence, except, as in the case of 
Re Southall, Ex yp. Southall, No. 2295, ante, where 
the bill of costs constituted petitioning creditor’s 
debt.— Re BILLINTON, Fic p. BILLINTON (1840), 10 
L. J. Bey. 18; 4 Jur. 1140. 

2342, - - -.]| On taxation of an attorney's bill, 
the master has no jurisdiction to disallow items on 
the ground that in respect of the business to which 
they refer, the attorney was guilty of negligence. 

Where A. & B. delivered a bill in their joint 
names for business done as attorneys, & the master, 
on taxation, disallowed part of the bill, on the 
ground that B. was not a certificated attorney 
during a portion of the time to which the Dill 
reterred, the ct., on affidavit that B.’s name was 
used at the request of friends, but that he was 
really not a partner with A., allowed A. to deliver 
a fresh bill in his own name only for the items so 
disallowed.-—MATCHETT v. Parkes (1842), 9 
M. & W. 767; 11 L. J. Ex. 287; 152 Is. R. 325. 
Annotation :-—-Expld. Ite Massey & Carey (1884), 26 Ch. D. 





F. The Allocatur. 

See R.S.C., Ord. 52, r. 26, Ovd. 65, r. 27 (17), (39). 

2843. Sufficiency.| -—- CouLE v. SUTHERLAND 
(DUKE) & BARKER (1845), 4 lL. T. O. S. 355. 

2344. Error in allocatur— Right of party 
aggrieved.|—If there is an error in casting up the 
umount after taxation, & the error is not brought 
under the attention of the master before he makes 
his allocatur, the party dammnified by the errur has 
no right himself to set it right, but should apply 
to the judge or the master.—LEvy v. Drew (1847), 
2 New Pract. Cas. 394; 2 Saund. & C. 142; 10 
L. T. O. 8.170; 12 Jur, 119. 

2345. Time for making—Extension of time-— 
Discretion of master.| —‘he common form of order 
for taxation of a bill of costs, when the order is 
made upon the application of the client after the 
expiration of one month but before the expiration 
of twelve months from the delivery of the bill. 
provides that the taxing master ‘‘ is to make his 
certificate in a month, unless the master shall 


PART VI. SECT. a Thelma 10.— 
. & ° 

23401. Power of master toingure into.}| Yelates; & 
-—~TIIOMSON tv. MILLIKEN (1868), 15 
Gr, 197.—CAN. 

2340 ii. .}—Under the common 
order for taxation of a solr.’s bill 
of costs, O. J. A., Form 136, a taxing 
officer has power to Investigate & dis- 
pose of questions of — carelessness, 





impropriety, & negligence in the con- 
duct of the business to which the bill 
the officer’s certificate is 
conclusive us to all matters within his 
jurisdiction. —MILLAR v. CLINE (1887), 
12 PP. 2. 155.—CAN. 


PART VI. SECT. E SUB-SECT. 10. 


a. Tlow far conclusive.J]-— The taxr- 
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extend the time to enable him to make his certi- 
ficate, or this order is to be of no effect.” 

Upon the construction of the order for taxation 
read in conjunction with R. 8S. C., Ord. 65, r. 
27 (57), the taxing master had power to grant an 
extension of the time after the expiration of the 
month appointed by the order for the making of 
his certificate. 

The power of the taxing master to extend the 
time under an order in this form ought not to be 
exercised as of courso or freely.—J?e MACINTOSH 
& Tuomas, [1903] 2 Ch. 304; 72 L. J. Ch. 608; 
88 L. T. 820; 51 W. R. 659; 47 Sol. Jo. 604, C. A. 
Annotations :—Refd. R. v. Lowls, [1906] 2 K. B. 307; Re 

Plummer, [1917] 2 Ch. 432. 

Right of party to carry in objection—After signing 
allocatur.|——See No. 2368, post. 


SUB-SECT. 11.—REVIEW OF TAXATION. 
A. In General. 

See BR. S. 0., Ord. 65, r. 27 (41), (42). 

2346. Effect of delay.]—An attorney who, in 
his affidavit of increase on taxing costs, represents 
that he has paid moncy to witnesses in the cause 
when he has not in fact paid it, though he may 
have taken steps for doing so, or who, without 
proper ground, makes statements tending to 
heighten the costs payment to witnesses, with 
intent to favour such witnesses or to oppress the 
opposite party, commits an offence for which, on 
a timely application, he may be punished by the 
ct. But, where the losing party in a cause com- 
plained that the adverse attorney has claimed pay- 
ments for the production of maps by witnesses at 
the trial, which maps, it was said, were not in fact 
produced, & of a counterpart, produced by a 
witness but not used or required ; also for money 
alleged to have been paid by the attorney to a 
witness, whereas such money was not paid till 
long after the affidavit of increase was sworn ; 
but such complaint was not made till nearly a year 
& a half after the taxation, complainant's attention 
having been drawn to the subject recently & by 
accident :—Held: it was too late, unless upon a 
very strong case, to bring such details before the 
ct. as charges to be answered by an attorney; & 
a rule to answer matters was refused.—DoeE d. 
MENCE v. LIADLEY (1851), 17 Q. BL571L 3 117K. RR. 
1400; sub nom. Dow d. Mentrz v. ITADLEY, 15 
I, TT. O. 8S. 98. 

2347. After compromise of cause --No objection 
taken to items.} — If, upon taxation of an attorney's 
bill of costs before a master, a party docs not object 
to certain items expecting the bill to be paid by 
the other side, he shall not be allowed, after the 
case has been compromised, & he has himself to 
pay the costs su taxed, to come & say that they 
were improperly allowed.--PAnKkER v. GREAT 
WESTERN Ry. Co. (1852), 20 Li. T. O. S. 52. 

2348. Adjournment to chambers—-General ob- 
jection to allocatur of chief clerk—Only some items 
in dispute.]|—On a genera] objection being taken tu 
a Chief Clerk’s certificate, where some only of the 
items were in dispute the case was adjourned to 


jue officer’s allocatur is sufficient 
proof that the business chargod for 
was done by the golr.—CLaARKE vt. 
UNION Firt Ins. Co., CASTON’S CasE 
(1884), 10 P. IR. 339.—CAN. 
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b. Liability for costs of unsuccess- 
ful motion.j]—~Where on aun application 
for a review of taxation of costs, it 
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Chambers, & pltf. ordered to furnish a list of the 
items to which he A tes v. PEARSON 
(1863), 3 New Rep. 99. 

2349. Motion to discharge master’s order.]—- 
Re LE BrasseurR & OAKLEY, No. 2330, ante. 


B. Review by Master. 

See BR. 8S. C., Ord. 65, r. 29 (39), (40). 

2350. Application for review—Time for—Before 
allocatur made.|—-An application to review the 
taxation of costs ought not to be made before the 
master has made his allocatur, as he has not, 
until doing so, finally decided what costs he will 
allow.—SELLMAN v. Boorn (1841), 8 M. & W. 
552; 10L. J. Ex. 433; 151 E.R. 1158; sub nom. 
SELWoOD v. Boore#, 5 Jur. 846. 

Arno :—Consd. Harbin v. Gordon, [1914] 2 K. B. 


2351. 
under allocatur.|—/’e MARSHALL, Ha p. 
No. 2382, post. 

2352. Allocatur post dated—To avoid mis-~ 
carriage of justice.|—Re FuRBER (1898), 42 Sol. 
Jo. 613, C. A. 

2353. Who may apply—Solicitor of party.] 
—In taxation as between solr. & client, a solr. or 
a firm of solrs. may be entitled to be regarded as 
a‘ party ” within R.S. C., Ord. 65, r. 27 (39), (41), 
& may be entitled to a review of taxation in his 
or their own interests, as, for instance, where he 
or they have a lien for costs on a fund.—Re 
CLARKE’S SETTLEMENT (1911), 55 Sol. Jo. 293. 

Review by bankruptcy taxing master—Of taxa- 
tion in county court.| — See BaAnkRupTcy, Vol. IV., 
p. 218, No. 2033, 


Not after acceptance of money 
WOOLER, 














C. Objections. 

See, now, R. 8. C., Ord. 65, r. 27 (39). 

2354. Necessity for.]~--The ct. will not grant a 
review of taxation upon a ground which was not 
specifically presented before the master.—IIoRE 
v. SAXL (1856), 17 C. B. 509; 25 L. J. 0. P. ASL; 

139 i, R. 3211. 

2355, ~- —-.|--At the hearing counsel for pltf. 
took the objec tion that there was no evidence that 
the trustees were liable to their own solr... . 
This point was not raised in the written objection: 
—ITeld : it was too late to take the objection.—Re 
oe NATION v. HAMILTON (1887), 57 L. T. 
( 

2356. .J—Upon such an application [for 
a review of taxation] it is necessary that the person 
who seeks a review should show that he has taken 
his objections to the taxation when before the 
master (LORD EsHER, M.R.).—SHRAPNEL v. LAING 
(1888), 20 Q. B. D. 344; 57L. J. Q. B. 195; 58 
L.T. 705; 36 W. R. 297; 4'T. L. R. 241, C. A. 


annotations :—Refd. Amon v. Bobbett (1889), 60 L. T. 
pies hinska Al fartygs Akt. v. Brown, 'oogood (1891), 
7T.L. R. 678 Nee beter (1891 ] 1 Q. B. 774; 
Pincott v. Letts (18 97), 160; Atlas Metal Cu. 

ee [1898] Q. B. Tho Grant v. Wade (1899), 
ie es Ra Fox v. Central Silkstono ar a ear Rt eAS j 
y bf 





Sharpe v. Gat be OF) 6 1. . 
Bates v. Gordon ay oe le ay L. J. Ox. Bn a 
Christie v. Platt, (192 7: Wilson v. Walters, 


[1926] 1 K. B. 511; MeLvae ae Storage Co. v. Conti: 
nental Contractors (1828), 45 TT. L. R. 20. 
2357. ~—An app lication by a party to a 
judge undor | 8. Ci Ord. 65, r. 27 (41), for an 
order for a review of taxation of a bill of costs as 





pppeored that a bill was exorbitant, & 
the items disallowed 7 the clerk, with 
trifling exceptions, illegally charged, 
the attorney appl for the roview 
was ordered to pay the costs of dis- CAN. 
he motion.—Dox v. DOBSON 
(1853), 2 All. 531.—CAN., 


. 385; 
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—HontNeos for review — Time 
fori i OBINSON v. ENGLAND (1906), 
7 0. W. RB. 130.— 


d. Jurisdiction of local master.) — 
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to any item or part of an item contained therein, 
cannot be entertained unless the party applying 
has first carried in an objection in writing under 
R. 8. C., Ord. 65, r. 27 (39), with respect to cach 
such item or part of an item.—STROUSBEHG v. 
SANDERS (1889), 38 W. R. 117, OC. A. 

Appelt on neta. Bates v. Gordon Hotcls (1913), 82 


2358. .|—In taxing a bill of costs in an 
action where judgment on a counterclaim had been 
given for pltf. with costs the master disallowed 
the whole of the costs incurred by plté. in meeting 
the counterclaim upon the merits & in detain. 
Pitf. took out a sunmons to discharge the certi- 
ficate of the master on the ground of misconstruction 
of principle without acne previously carried in 
objections to the taxation:— Held: there was 
nothing in this case to prevent the ordinary rule 
as to carrying in objections from applying.— 
CRASKE v. WADE (1899), 80 L. T. 380, C. A. 

359. ---—- General principle challenged.|— 
R. S. C., 1875, Ord. 6, rr. 30, 82 [now BR. S. C., 
Ord. 65, r. 27 (39), (41)] apply only where parti- 
cular items are objected to, not where the general 
principle of taxation is challenged.—Sprarrow v. 
litt (1881), 7 Q. B. D. 362; 50 L. J. Q. B. 410; 
44 L. T. 146; 29 W. RR. 490, D. C.3 on appeal, 
8 Q. B. D. 179, C. A. 
Annotations :--Apld. Je 

Consd. Craske v. Wado 

Harley v. But. [1887] W. N. 

(1891] 1 Ch. 

2360. .|—T'o enable the ct. to entertain 
& summons iG: review & lawn master’s certificate, 
where the ground of objection is to the whole of 
the finding generally, it is not necessary that the 
objections raised by the summons to his finding 
should have been carried in before the signing of 
the certificate ; KR. S. C., Ord. 65, r. 27 (39), (41) 
being applicable only where particular items are 
objected to. Where under an order for taxation 
of a solr.’s bill of costs & cash account, the taxing 
master found that, in consequence of all accounts 
between the parties having been settled, there 
was nothing to tax, & cerlified accordingly, but 
no objections to the finding were carried in before 
the certificate was signed :—eld: the ct. had 
jurisdiction to entertain a summons to review the 
certificale.x—Re CASTLE (1887), 36 Ch. D. 194; 
56 L. J. Ch. 753; 67 1. T. 76; 35 W. R. 621. 
Annotations :—Refd. Craske 7. Wade (1899), 80 L. T. 380 ; 

Re Wletcher & Dyson, [1903) 2 Ch. 683, 

2361. ——.|—e JOHNSTON, MILLS v. 
JOHNSTON, No, 2305, ante. 

2362. Form of—Whether grounds of objection 
need be stated. |—Where a party carries in an 
objection in writing to the certificate of a taxing 
master under RR. 8S. C., 1875, Ord. 6, vr. 30, 
he is only bound to state the items to which ho 
objects, not the reasons of his objection.—SIMMONS 
v2. STORER (1880), 14 Ch. D. 154; 49 L. J. Oh. 12! ; 
42 L. T. 2913; 28 W. R. 408. 

2363. —-—.|—(1) Objections carried in to 
the taxation of costs should show the ground on 
which the items questioned are objected to. 
Objections to the taxation of a bill of costs were 
lodged, & a warrant to consider them was issued on 
Dec. 4. On the same day the solr. who lodged the 
objections received from the taxing master at 
4.30 p.m. a notice that he had appointed 1 o’clock 





Castle (1887), 36 Ch. D._194. 
(1899), 80 L. T. 380. Refd. 
I8t; Jenkins v. Jackson, 











BROWN v, a ares 1 W. W. R. 
494; 19 Sask. L. 250.—CAN, 
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2354 i. Necessity for.)—SNOWDEN v. 
NP a (1887), 12 P. R. 248.— 
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Sect. 5.—Tazation of cosis: Sub-sect. 11, C. & 
D. (a), 

on the following day to consider them :—Held: 

the notice was, under the circumstances, sufficient. 

(2) By an order of the ct. the costs ‘‘ properly 
incurred ” by pitf.’s solr. ‘in recovering ” a fund 
were directed to be taxed:—Held: the costs 
incurred by the solr. in establishing against pltf. 
his retainer as solr. in the matter were rightly 
included in the taxation. 

(38) After the date of the order directing the 
taxation, an appeal by deft. against tho order by 
which the retamer of pltf.’s solr. was established 
came on for hearing, & was dismissed, & the taxing 
master included in the taxation already directed 
the costs of aie solr. of this appeal :—Held: 
such costs, although incurred subsequently to the 
date of the direction for taxation, being costs 
incurred in resisting the continuation of the 
attempt to destroy the proceedings by which 
the fund had been recovered were properly in- 
cluded in the taxation.—Re W111. (1886), 33 Ch. D. 
266; 55 1. T. 104, C. A. 


Annotations ;—As to (2) Refd. Re Meter Cubs, [1911] 2 Ch. 
ee ana (3) Refd. Rte Eden, Watkins vw. Eden, [1920) 


2364. Before whom carried in.J~ Mrpnicorr v. 
TLUBBARD (188), 82 Sol. Jo. 258. 

2365. Hearing of—Proceedings commenced in 
Chancery Division—Subsequent transfer to King’s 
Bench.]-——Ross v. ASHWIN, [1884] W.N. 86; Bitt. 
Rep. m Ch. 49. 

2366. Notice to hear—Sufficiency of.]-— 
Re Thur, No. 2368, ante. 

2367. Answer of master to objections—State- 
ment of special reason.|—Under Schedule 2 of the 
General Order under Solicitors’ Remuneration Act, 
88! (c. 44), prescribing a charge of 108. for an 
“ordinary” attendance, & giving the taxing 
master power in “ extraordinary cases ”’ to increase 
or diminish that charge “if for any special reasons 
he shalj think fit,” it is a question for the discretion 
of the taxing master whether or not a case is 
‘‘ extraordinary ’’ as being more simple or more 
difficull than a normal fair average case. In 
extraordinary cases, where the taxing master 
increases or diminishes the ‘ ordinary” charge, 
he must have special reasons for so doing, but he 
is not bound to state his special reasons till he 
formally answers the objections to his taxation.— 
Re MAHON, [1893] 1 Ch. 507; 62 L. J. Ch. 448; 
68 L. T. 180; 41 W. R. 257; 9 'T. L. R. 230; 37 
Sol. Jo. 2343; 2 R. 337, ©. A. 

Annotation :—Refd. Re Morgan, [1915] 1 Ch. 182. 

2368. Right to carry in objection—Aiter signing 
of allocatur.|—-The certificate or allocatur referred 
to in the earlier part of R.S. C., Ord. 65, r. 27 (39), 
before the signing of which a party may & after 
the signing of which he may not carry in an 
objection to the allowance or disallowance by the 
taxing officer of any items in the bill of costs, is 
cither a final certificate, or else an interim certificate 
specifically certifyng the allowance or disallow- 
ance of these particular items. 





2371 iii. 
TLinpbnay v. 
I. L. ‘TV. 214.- -IR 

2371 iv. 
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D. (a). 


23711. When court will 


entcrlain 
application—RInter ference 


with dracre- 


tion of master.J—Tho ct. does not as p. De LauTOUR & SIEVWRIGUT (1894), 
2N. 24. L. 2. 296. 


: Afler allocatur—Allocatur 
signed under misapprehension. ]}—There 
is a jurisdiction in a 
aside the certificate o 


@ gencral rule interfere with the dis- 12 
cretion of the taxing officer, oven 

though he may have disallowed tho be 
whole of certain costs clatmed.— 
ATHERTON TABLELAND Maize Boarp 
v, CLEMENTS & MARSHALL PRopRit- 
TARY, Lrp., [1927] S. Rh. Q.176.—AUS. 


2371 ii. ——- ——.]— CAMPBELL v. 
« (1879), 61. It. 159.~—CAN, 





CUTHBERTSON (1910), 44 


proper case to set 
a 


but such jurisdiction is to be sparingly PTS Time appeal.) 
exercised. Where it appeared yrobabie Lae MoCartuiy, IcCarnTrHy Vv. Witcen 
that the taxing master had been under 
a misapprehension as to the nature & 
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Consequently, the signing of an interim certificate 
which merely gives a round sum on account of the 
items in the bill of costs which are not at that time 
the subject of objection does not prevent a party 
from carrying in, or the taxing master from con- 
sidering, a subsequent objection in respect of 
items that had been allowed or disallowed without 
objection before the signing of that certificate.— 
TIARPER v. FIRBANK, [1918] 2 K. B. 509; 87 
L. J. K, B. 0453 319 a Oe T, 290, C. A. 

Objection containing libellous matter— 
Whether privileged.j——See Linen & SLANDER, Vol. 
XXXITI., p. 108, No, 1404. 


D. Order for Review. 
(a) In General. 

See R.S. C., Ord. 65, r. 27 (41). 

2369. When court will entertain application— 
Taxing master acting under statute.|—Qu.: 
whether the ct. has jurisdiction over a matter in 
which the taxing officer of the ct. is directed by an 
Act. of Parliament to tax certain costs directed by 
such Act to be paid.—Re LupLow Coren, (1847), 
8L. TT. O. S. 510, Ta. C. 

2370. —-—~.|—A waterworks Act provided 
for the costs payable in respect of claims under the 
Act, being taxed & settled by a master of the 
superior ct. of law at Westminster, on the principles 
& according to the rules & on payment of the fees 
observed & paid on the taxation & settlement of 
costs in actions at law. The ct. refused to review 
the taxation of these costs by one of its masters, 
on the ground that the costs were 1n no sense given 
by an award of the ct., & that the master did not 
tax the costs in his capacity of officer of the ct., 
but. merely as one of a class of persons named in the 
Act of Parliament.—Re SHEFFIELD WATERWORKS 
Act, 1864, Cons’ CLAIM, WRAITHRBY’S CLAIM 
(1865), L. R. 1 Exch. 54; 35 lL. J. Ex. 605 13 
L. T. 440; 11 Jur. N. S. 954; 14 W. RR. 1483; 
sub nom. Re SUEFFIELD WATERWORKS ACT, 1864, 
Re WROITHLY’sS CLAIM, 4 H. & C. 74. 

Annotation :—Apld. Owen v. L. & N. W. Ry. (1867), TL. RR. 

3Q. B. 54. 

2371. --~-- Interference with discretion of 
master.|- “The ct. will not interfere in any case with 
the diserction of the taxing master, unless some 
principle is involved.—SEyYMouUR v. SAUNDERS 
(1872), 27 L. T. 2413; 20 W. R. 832. 

2372. —.J— Although the case was one 
of very great magnitude & complication & occupied 
twenty-nine days, the ct. declined to interfere with 
the discretion of the taxing master in disallowing 
extra fees paid by the solr. to his counsel for con- 
sultations.—e JIARRISON (1886), 33 Ch. D. 52; 
565 L. J. Ch. 768; 55 L. 'P. 723 50S. P. 372; 34 
W. R. 645; 2 T. L. R. 671, C. A. 


Annotations :—Consd. Stewart v. Weber (1903), 89 L. T, 
559. Expld. Cavendish v. Strutt, [1904] 1 Ch. 524. 


2373. - --~|—This was an action for 
damages for polluting the water in pltts.’ reservoir. 
At the hearing defts. were ordered to pay £83 
damages & the costs of the action, except the costs 
of a motion for injunction. The costs were taxed, 

















-.J—te FInduAyY, course of procecdings, this inisappre- 
hension not being duc to the fault of 
any party, & that littl opportunity 


Cooren, Wc was allowed for bringing In o jeoHons. 


the cortificatc was set aside.—Le 
—N.Z. ar aa (1926) 8S. A. S. R. 423,— 








Time for appeal from 
maater expired.J—HEASLIP v. IEASLIP 
(1891), 1] P, i. 21, 165.—CAN. 


xing master, or notice of 


(No, 2) (1899), 4 Terr. L, IR. 1.—CAN. 
h —.J}—The notice of 
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& defts. took in objections (a) to the allowance 
by the taxing master of eleven witnesses, though 
only three were called; (b) the allowance of the 
costs of a photographer, who was brought up to 
prove certain photographs, but not called; the 
allowance to each professional witness of £1 1s. 
a day for hotel expenses, in addition to a daily 
gum for attendance as witness, which was, in each 
case, nearly the maximum allowed by the scale 
issued by the common law judges in 1853, The 
master replied that he had exercised his discretion 
in every case. On a summons to vary the tax- 
ing master's certificate :—Held: (a) & (b) were 
matters within the taxing master’s discretion, & 
the ct. would not interfere.—HAsT STONEHOUSE 
LOcAL BOARD v. VICTORIA BREWERY Co., [1895] 2 
Ch. 514; 64 L. J. Ch. 798; 73 L. T. 54; 48 
W. RR. 585; 389 Sol. Jo. 622; 13 R. 657, 

2374. —- .|—A charge for instructions 
for brief is in the discretion of the taxing master, 
& cannot be reviewed by the ct. unless the taxing 
master has proceeded on a wrong principle.— 
CARTER v. APFEL (1912), 57 Sol. Jo. 97. 

2375, --~-- —---.]—TPltf., who lived at Florence, 
recovered judgment in an action. Upon taxation 
of pllf.’s costs as between party & party the 
taxing master fixed a certain sum as proper to 
be allowed in respect of pltf.’s travelling & hotel 
expenses, etc., but made it a condition of its 
inclusion in his allocatur that pltf.’s solrs. should 
produce to hin either a voucher acknowledging 
the receipt by pltf. froin his solys. of the sum or a 
letter from pltf. intimating that he had knowledge 
of the amount as allowed. The taxing master’s 
allocatur not having in fact been given, pltf. was 
wrong in taking out a summons belore a Judge in 
chambers to set aside the decision of the taxing 
master in respect of the items complained of 
(per Cur.) —-FFARBIN », GORDON, [1914] 2 K. LB. 
577; 8831. J. KN. Be 3225 100 TL. T. 7045 58 Sol. 
Jo. 110, CG. A. 

—--— Compulsory purchase—Assessment of price 
& compensation.|!--See COMPULSORY PURCHASE 
OF LAND, Vol. XI, pp. 202, 211, Nos. 806-808, 
957-060. 

2376. Application on motion.|—-(1) An applica- 
tion, that the officer of the ct. may be directed to 
review his certificate as to the taxation of costs, 
may be made by motion, 

(2) It 1s not an objection to such application, 
that the amount of the taxed costs has not been 
paid into ct.; though it may be proper to make 
such payment one of the terms of the order for 
re-taxation.—Ae Conserr & LEIGH, Lap. Ricnarp- 
8ON (1834), 3 Deac. & Ch. 785, Ct. of R. 

2377. Application by petition—-With special 
leave—Setting forth grounds of complaint.]— 
(1) The master’s certilicate on taxation of costs 
cannot be questioned without the special leave 
of the ct. to be obtained by petition, sctting forth 
the grounds of complaint, & the charges alleged 
to be erroncous. 

(2) The master, on evidence before him, allowed 
a few items on the taxation of a solr.’s bill for 








uppoal from a cortificate of taxation 
of a solr.’s bill of costs by a local 
master, must be seven days, as required 
by G. O. 642.—Ixcnanark BANK v. 
KRWELL (1883), 9 P. R. 528,—CAN, 


oe ae (ssi, TN. BOR Mau 
a v. ROE 51), BR. . 
143.—-CAN. : 


L .]—Re CROTHERS (1892), 
15 P. R. 92.- CAN. 


Hi 5 -—CAN, 





mi. —— peal from loca! 
registrar.}——-Appeals from the taxation 
of costs by local registrars are subject 


to the cight days’ limit prescribed ag 
to appeals from orders of masters & oO. 
Jocal judges, but the time for appealing 
may be cniarged by the master in 
cbambers or au jJudgo.—QUAY ¥v. QUAY 
(1886), 11 P. RR, 2583.—CAN. 


23761. 4 pplication on motion.|—The 
proper mode of appealing from the 
master’s certificate of taxation of a 
solr.’s bill of costs is by motion, & not 
py poner PONTON (1868), 15 

r 


n. Jurisdiction of judge in chambers 
—To entertain application. }—GRAHAME 
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business, as to which there was a conflict whether 
the solr. had authority to perform it:—Held: 
this was not a sufficient reason for permitting a 
review of the taxation. 

(3) On petition for liberty to file exceptions to 
the master’s certificate of taxation, the ct. will 
sometimes decide the point in dispute without 
putting the parties to file their exceptions. 

(4) It must be shown that there has been an 
erroneous principle upon which the master has 
acted (Lorp LANGDALE, M.R.).——Re CONGREVE 
(1841), 4 Beav. 87; 49 E.R. 271. 

2378. Decision by court forthwith.]-—/ve 
CONGREVE, No. 2377, ante. 

2379. Affidavit in support—Necessary contents.] 
—An affidavit to ground an order nisi, for the 
master to revicw his taxation, on account of 
overcharge, must point out the specific items 
thereof, & distinctly show that they aro erroneous. 
—DANIEL v. Brsnop (1824), M‘Cle. 615; 13 Price, 
129; 148 E. R. 27. 

2380. Necessity for.}]—-On an application 
to review taxation of costs, the facts on which it 
is made must be verified by affidavit.—Smuirir v. 
Trms (1862), 10 W. R. 301. 

2381. Necessity for payment into court of taxed 
costs.|—He Conserr & Leian, He p. RICHARD- 
son, Ne. 2376, ante. 

2382. After payment required by & made to 
party seeking review.|—The master having taxed 
a bill & reduced a particular item, the attorney 
intimated his intention of applying to the ct. for 
a rule to review, but at the same time required 
payment of the amount found due by the allo- 
catur, which was accordingly paid :—/Ield: he 
could not afterwards apply for a rule to review the 
taxation.—te MARSHALL, 22 p. WOOLER (1857), 
29 L. T. O. 8. 159; 21 J. P. Jo. 3883 sub nom. 
Re WoouErR, Ex p. MARSHALL, 5 W. RR. 652 

2383. Taxation by master of different Divisions 
of High Court.)—Where, in taxing costs at 
common Jaw, the common law taxing master 
refers certain equity matters to a chancery taxing 
master, this ct. will not entertain any application 
in respect of what is done by such chancery taxing 
master.—Re LErr, Bae p. PARRY (1861), 5 L. T. 
416; 10 W. RR. 6. 

2384. Review at instance of person not a party— 
Application to set aside taxation.]|—A person who 
is not a party to the making of an order for tho 
taxation of costs, & who desires that the taxation 
under the order may be reviewed, ought not to 
apply by motion to review the taxing master’s 
certificate, but ought to apply to have the order 
for taxation set aside.—CHARLTON v. CHARLTON 
(1882), 31 W. R. 237. 

Annotation :—Consd. Re Dillon, ir p. 

(1903), 88 L. T. 127. 

2385. Admissibility of fresh evidence.|—A firm 
of soirs., previously employed by first mtgees. in 
reference to a proposed sale, which fell through, 
of the mtged. property, subsequently, in May 
1885, without any special authority from or 
communication with the first mtgees., perused & 

















OMeial NRecelver 


v, ANDERSON, 2 Ch. Ch. 303.—CAN. 

} Power to delegate duty to 
Ac lel Pe judge in charubers, woon 
an application to him under Rule 774 
to reviow a taxation, has no juris- 
diction to delegate the duty which the 
rule imposes upon him, to a taxing 
officer at Toronto, or to any ono else. 
He may take the opinion of that 
officer as to any & all matters arising 
upon the application, for his own 
information, but the parties are entitled 
to have his opinion, & his alone, in 
determining tha questions raised by 
the BAER 





appeal.—CAMPBELL wv. 


SOLICITORS, 


Sect. 5.—Taxation of costs: Sub-sect. 11, D. (a) & 
(b) 4. & 44.) 

altered on their behalf as vendors a new draft 

contract of sale, & on June 18, 1885, first commu- 

nicated with the first) mtgees. as to the proposed 
contract, & also gave them notice of election for 
remuneration on the old system, as altered by 

Schedule II, under rule 6 of the General Order of 

Aug. 1882, made under Solicitors Remuneration 

Act, 1881 (c. 41). The first mtgees. ratifled what 

had been donc, & on June 27 the contract for sale 

was completed & the property sold. The taxing 
officer taxed the costs of the solrs. on the footing 
of the scale fee in Schedule I. of the order :— 

Held: R.S. C., 1888, Ord. 65, r. 27 (42). of the 

precluded applts. at that stage of the proceedings 

from taking any objection to the taxation or 
adducing any evidence ovher than that which had 
been carried in & brought before the taxing 
officer.—Hretrrr v. Hesrer (1887), 34 Ch. 1D. 607 ; 

561. J. Ch. 247; 55 7. T. 86235 51 J.P. 488; 35 

W. RR. 233; 3 T. T.. R. 308, C. A. 

Annotations :~—-Refd. Re Metcalfe, Metcalfe rv. Bleneowe 
(1887), 57 L. 3. Ch. 82; Re Love, Hill » Spurgeon (1889), 
40 Ch. D. 637; Ze vans, [1905] 1 Ch. 290. 

2386. Review of bankruptcy master’s review of 
county court taxation.]—The review of a county 
ct. taxation by a bkpcy. master of the ITigh Ct. 
under rule 124 of the Rules of 1886 amounts to 
a re-taxation which may be reviewed by the ct.— 
Re Arison, Fix p. JAYNES, [18092] 2 Q. B. 587; 
36 Sol. Jo. 526; sub nom. Re AtLinson, Lx p. 
JAYNES & BOARD OF TRADE, 61 L. J. Q. B. 526; 
40 W. fh. 624; 9 Morr. 1803; sub nom. Ie ALISON, 
Ex p. BOARD OF TRADE, 66 L. T. 688. 


Annotation .—Retd. Re Beeston, Ex py. Board of Trade 
(1899), 68 L. J. Q. B. 344, 


(b) In What Cireumstance Made. 
i. In General. 
See R. 8. C., Ord. 65, vr. 27 (41). 


2387. Master acting on mistaken principle.}— 
FENTON v. CRICKETT, No. 2415, post. 

2888. ——--.]|—-The ct. refused to grant a rule to 
show cause why the master should not review his 
taxation of an attorney's bill of costs against his 
client, where he had allowed charges for signing 
interlocutory judginents, which were afterwards 
set aside with costs, & for opposing the motions 
made for that) purpose, objecting that the party 
applying had not shown that the proceedings 
complained of had been resorted to mald fide & 
from motives inconsistent with a fair intention 
& a due regard to the interests of the client.— 
Lioyp v. CRUTCHLEY, LLoyD v. POWELL (1824), 
13 Price, 211: 147 EK. R. 968. 

2389. ———.]|—An agreement entered into by 
a client with his attorney, to pay him at a certain 
specified rate for business to be done, is not binding ; 
but the charges made according to such agreement 
may be allowed on taxation, if the master, on 
inquiring into them, considers them proper. 
Where such charges had been allowed on taxation 
& paid, the ct., on application about four months 
after. refused to order a review of the taxation, it 
not being shown that the master had forborne 
to exercise his judgment on the charges, in con- 
sequence of the agreement between attorney & 
client.—Drax v. Scroope (1881), 2 B. & Ad. 
581; 1 Dowl. 169; 9L. J. O. S. K. B. 291; 109 
BH. R. 1259. 


Annotations -—Conad. Re Eyre (1848), 2 Ph. 368; Philby 
wo. Hayle (1860), 8 C. B. N.S. 647. 


1905), 2 O. W. R. 504: 5 0. W. BL 
72: 90. DL. R. 291.—CAN. 


p. Taxation by local master.jJ— work 


When an order is obtained by a client 
referring the taxation of a solr.’s bill 
to the master in the county where the 
was done, any review of the 





2390. ~The master’s decision on ques- 
tions of taxation is final as to matters of fact & 
amount of charges, & is only reviewed by the ct. 
when the master acts upon a mistaken principle ; 
& if the solr. negligently or ignorantly takes some 
unnecessary proceeding, it is the duty of the 
master to disallow the charge made in respect 
of such proceeding.—ALSOP v. OxFORD (LORD) 
ee 1 My. & K. 564; 2, J. Oh. 174; 39 

: 704 


Annotations :—Folld. Re Nicholson (1861), 30 L. J. Ch. 
96. OQonsd. In the Estate of Ogilvie, Ogilvie v. Massey, 
{1910] P. 248. Refd. Russel v. Buchanan (1838), 9 Sim. 
167; 22e Congreve (1841), 4 Beav. 87; Macintosh vw. 
G. W. Ry. (1865), 11 Jur. N.S. 681. 

2391. .—A solr. presented a_ petition, 
complaining that the master, in taxing his bill, 
had taken into consideration matters not referred 
to him, & praying for leave to except to the certi- 
ficate. It was objected that the solr. ought to 
have filed exceptions to the certificate, but the 
ct. overruled the objection. 

Under the common order for taxing a solr.’s 
bill, the master is bound to take a general account 
of receipts & payments by the solr., as agent to 
the client. 

This was not a case in which particular items 
were objected to, but the conduct of the master 
in taxing the bills was quarrelled with (per CuR.). 
— Russe, v. BUCHANAN (1838), 9 Sim. 167; 

E. R. 322. 

Annotations :-~Consd. Coopor v. Ewart (1847), 2 Ph. 362. 


Apprvd. Re Lo Brasseur & Oakley, {1896} 2 Ch. 487, C. A. 
Refd. Ottey v. Pensam (1842), 1 Hare, 322. 


2392. --—.]—Re Conarnve, No. 2377, ante. 

2393. -- -.|—The directions to the taxing 
officers of Hilary Vacation, 1834, do not apply to 
the costs of defts.; though, where the master 
has exercised a sound discretion in taxing deft.’s 
costs, according to the scale there given, the ct. 
will not interfere.—RICHARDSON v. KENsIT (1848), 
6 Man. & G. 712; 7 Scott, N. R. 455; 13 L. J. 
C.P.17; 7 Jur. 1062; 1384 E.R. 1079. 

2894, -]|—-Two solr.’s, A. & B., dissolved 
partnership, & it was agreed that B. should be 
entitled to half the profits of a suit instituted by 
them. After some time, an order was made, by 
consent of both, for the taxation of the costs 
down to the date. Some of the costs had, unknown 
to B., been already taxed & received by A. :— 
Held: under the circumstances the order com- 
ey all such costs, & the previous costs having 

een omitted in the master’s certificate, the ct., 
upon a petition, to review the taxation, referred 
the matter back to the master.—Re BAKER, 
GREENWOOD v. CHURCHILL (1851), 14 Beav. 160; 
18 TL. T. O. S. 31; 6561 EB. R. 248. 











2395. ——.|- Re CaTLin, No. 2423, post. 
2396. ——..] - R. v. SwaBrey, No. 2426, post, 
2397. —.|-—The ct. will not. interfere with the 


taxation of costs, except to correct some error of 
rinciple into which the master may have fallen ; 
herefore, where a rule for a new trial directed that 
the costs of the first trial should be paid by pltf., 
unless the second should have a certain event, & 
deft. had thereupon paid the debt under a judge’s 
order which referred the costs to the ‘“‘ Court”: 
~——Held: this must be taken to mean the “‘ Court ”’ 
by its proper officer, & the taxation must go to 
the master without any further direction, under 
the rule already made.—BURTON v. BuRTON (1860), 
29 L. J. Ex. 291. 
2398, -]—The ct. will not interfere with 
the discretion of the registrar in respect of parti- 





master’s conclusions must be obtained 
by way of oppo to a ge. te 
BLERKER & ENDERSON (1882), 9 
P, R, 182.—CAN. 
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cular items allowed or disallowed on taxation, 
unless it can be shown that the taxation pro- 
cceded on an erroneous principle.—CooKE v. 
Cooxkp (1864), 3 Sw. & Tr. 374; 33 L. J. P.M. 


& A. 79; 10 L. T. 141; 164 8. R. 1320. 
2399. --——--.]-—SEYMOUR v. SAUNDERS, No. 2371, 
te. 

"9400. —_—.|—te JOHNsTON, Mriis v. Jonn- 


stron, No. 2305, ante. 

2401. .]—S.Linassy v. A.-G., No. 1483, ante. 

2402. Taxation in absence of material party.]— 
If a party, inadvertently, does not attend a taxa- 
tion, the ct., if the master state that items might 
have been taken off by the presence of the party 
will order him to review his taxation.—ANON. 
(1822),1L. J. O. S. K. B. 56, 

2403, —--—.]|--fe FUNSTON, 
(1825), 2 Gl. & J. 84. 
2 «|---Before the orders in bkpcy. of 
1852 came into operation the registrar of a district 
ct. taxed the bills of the solrs. to the assignees 
without any one attending on their behalf & a 
small payment was made on account of the bill. 
‘Two years afterwards the assigners applied to the 
commissioner for a relaxation on the grounds of 
extravagant charges in that they had only recently 
become aware of the contents of the bill :—Held: 
the commissioner ought under the then existing 
law to have reviewed the taxation.—Re BuRBURY, 
Ez p. BATEMAN (1853), 5 De G. M. & G. 858; 2 
Eq. Rep. 11; 23 L. T. O. S. 181; 18 Jur. 455; 
2W.R. 24; 43 14. RR. 900; sub nom. Re BARBARY, 
iia p. BATEMAN, 23 L. J. Bey. 8, L. JJ. 
anooiaten | Menta: Bettoley vv. Stainsby (1862), 9 Jur. 


2405. Where solicitor unqualified.] — After 
plitfs.’ costs had been taxed & paid, it was dis- 
covered that their agent in the cause had never 
been admitted as a solr.; & an order was there- 
upon made that the master should review his 
taxation, & disallow all such items as did not 
consist of fees paid to the clerk in ct., with a view 
to having them refunded.—Coatss v. HAWKYARD 
(1831), 1 Russ. & M. 746; 39 BE. R. 286. 
Annotation :-—Refd. Gordon v. Dalzell (1852), 15 Beav. 351. 


2406, —-——.] --Where, after the taxation of the 
costs of one of the parties of the cause, it appeared 
that the name of the individual who had acted 
as his attorney in the suit was not upon the roll 
of attorneys, this ct. refused a rule to review the 
taxation, although some of the items allowed by 
the master were charges for attendances by such 
pretended attorney.— COLES v. IIAYMAN (1844), 8 
Jur. 495. 

2407. On master’s findings of fact.|—ALsor v. 
OxForpD (Lonb), No. 2390, anfe. 

2408. That work done useless.|—-Where a deft, 
obtains an order for the taxation of an attorney's 
bill, with the usual undertaking to pay what shall 
be found to be due, the ct. will not permit him to 
dispute his liability on the ground that the work 
done was useless.—WALKER v. ROGERS (1836), 5 
L. J. Bx. 249. 
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24024. Taxation in absence of material 
party. }—A revision was granted, as 
deft.’s attorney was not present at the 
taxation, & some of the items were 
questionable.—HaLFPENNY %,. 
(7850), 1 ©. L. Ch. 174.—-CAN. 


other or subsequent costs, except on t. 
proof of special circumstances.— BELL 
». WrRiant, 2 Ch. Ch. 96.—CAN,. 


r. ——— Izrorbitant charges.}—Rules 
aoe lias ibe: no oe noe eee 
applicable to a taxation under AN. 
RUEEY Viet, c. 13, 8. 22, & whore upon a taxa- oan 
tion by a local officer these rules had 
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2409. After transcript of record to Court of 
Appeal.]|—(1) This ct. will not ontertain an appli- 
cation to review the taxation of costs, after a 
transcript of the record has gone to the ct. of 
error. 

(2) The ct. will not order a taxation to be re- 
viewed, where the amount alleged to have been 
improperly allowed is less than 40s.—NEWTON 
v. BooDLE (1847), 4 C. B. 359; 9 L. T. O. S. 
127; 136 KB. R. 545. 

Annotations :—As_to (2) N.F. Fe Lewis (1904), 49 Sol. Jo. 


54. Generally, Refd. Clarkson v. Waterhouse (1860), 2 
Sw. & Tr. 378 ; Mortis v. Freeman (1878), 3 P. D. 65 


2410. After further reconsideration by master— 
Same conclusion arrived at.|—Acting upon the 
rule laid down in the preceding cases, where the 
master had been directed to review his taxation 
as to the disallowance, as between attorney & 
client, of the expenses of pltf.’s attorney for 
attending at the trial (in London), & he had re- 
considered the matter & again disallowed the 
charge, considering that it had not been suffi- 
ciently sustained, the ct. refused a rule directing 
him again to review his taxation.—POBJOY v. 
RicwH (1857), 27 L. J. Ex. 10. 

2411. Where retainer revoked.|—Where the 
taxing master had disallowed certain charges in 
the bill of the solr. appointed by the assignees, 
incurred in connection with the bkpcy., & it 
appeared that before these costs were incurred he 
had been discharged by the assignees by notice 
under their hand, tle comr. refused to make an 
order for the master to review his taxation.—Re 
oe Kx p. TOWNE (1859), 32 L. T. O. S. 
303. 

2412. ---- Coming of age of infant.|—On a 
motion to review the taxation of a bill of costs 
commenced during a client’s minority, it was 
granted accordingly, on the ground that a con- 
tinued employment when of age, might, under 
circumstances, amount to an undertaking to pay 
the prior bill.—Guy v. Buragss (1803), 1 Smith, 
K. B. 117. 

2413, ——- -.]|—Re 
WILLIAMS, No. 2308, ante. 

2414. Material insufficient for exercise of dis- 
cretion.|—SLINGSBY v. A.-G., No. 1483, anie. 


SALMOND, KRYDON v. 


ii. Appeals against Quantum. 

2415. Whether order made.J—Exceptions do 
not lie to a master’s report of costs, nor can thero 
be a retaxation in respect of mere quantum ; but 
on a special case made by petition, either of 
irregularity in the proceedings, or that the master, 
in his taxation, acted upon a mistaken principle, 
the ct. will interfere.—I*ENTON v. CRICKETT 
(1818), 3 Madd. 496; 56 EK. R. 587. 

Annotations :—Consd. Bussel v. Buchanan (1838), 9 goes 








167. Refd. M‘Intosh v. G. W. Ry. (1865), 13 L. T, 84. 

2416. .}—Axnsor v. Oxrorp (LOKD), No. 
2390, ante. 

2417, -——.]—-The ct. will not interfere where 


an objection is made to the quantum allowed by 
the master, in his taxation of a solr.’s bill. 


Where contradictory affidavits of 
disbursements.}—A. revision of taxa- 
tion was ordered on contradictory 
affidavits as to the pe ents sworn to 
in the affidavit o isbursoments.— 
Siri v. MOKAY (1853), 1 P. R. 178,-—- 


2402 fi. ——.]—EasTMAN v. EAST- not beon complied with by the party PART VI. SECT. 5, SUB-SECT. 11.— 
MAN (1867), 2 Ch. Ch. 325.—OAN, objecting to the taxation, a revision D. (b) ii. 

2407 i. On master’s findings of sar was nevertheless ordered, the ct. think- 24151. Whether order made.}—A re- 
Re Bret & Beat, (1915) 11. .68.—IR. ing the bill so exorbitant as to show taxation will not be ordored unless 

qa. On roof of apecial cirrum- special circumstances.—SNIDER v. SNI- improper charges are specified 
stances.}—Where a bill has been taxed DER, SNIDER v. ORR (1885), 11 PP. KR. established.—EasSTMAN v. KASTMAN 


it will not_again be referred, even with 140.—CAN, 


(1887), 2 Ch. Ch. 325,—OAN. 
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Sect. 5.—Tasration of costs: Sub-sect. 11, D. (b) ti. 3 
sub-sect. 12. Sect. 6: Sub-sects, 1 & 2, A. 


The master having taxed a solr.’s bill, the client 


presented a petition, stating a rule, that in the 
taxation of bills there was a distinction in the 
amount allowed for attendances by solrs., & 
those by their clerks; that, for a number of 
attendances which had been made by the solr.’s 
clerk, the master had allowed the same amount 
as if they had been made by the solr. himself, 
& prayed liberty to except to the master’s report, 
& for a retaxation. The ct., considering this a 
mere question of quantum, refused the applica- 
tion, with costs.—STOCKEN v. DAWSON (1836), 
5 L. J. Ch. 128. 

2418. .|—The master having on taxation 
disallowed half the costs of preparing briefs, on 
the ground that pltf.’s attorney had prepared 
them with unnecessary haste. The ct. declined 
to interfere.—BUCKNALL v. BOYDELL (1839), 7 
Scott, 171. 

2419, -- ~ .]|-—Where, in a bill of costs, delivered 
pursuant to 37 Geo. 3, c. 90, several charges of 
a discretionary nature were entered, some too 
low & some too high, the latter of which the 
master, on taxation, reduced to their proper 
amount, but refused to raise the former to theirs, 
the ct. refused to review the taxation.—EHYRE v, 
SHELLEY (1841), 8 M. & W. 154; 1 Dowl. N.S. 





83; 10 L. J. Ex. 295; 5 Jur. 4390; 151 E.R. 
Ysy. 
2420. .|—Where the master has disallowed 





certain costs on taxation between party & party, 
as being unnecessarily incurred, & the attorney 
afterwards sues his client for the same costs, 
which are again disallowed on taxation, the ct. 
will not inquire into the propriety of the master’s 
decision.— WILLIAMS v. NicHOLAS (1842), 1 Dowl. 
N. S. 841; 6 Jur. S88; sub nom. NICHOLS v, 
WiLiiAMs, ll L. J. Q. B. 190. 

2421. J—When by the taxation of an item 
it is simply reduccd, the question being one of 
amount only, the taxation will not be disturbed. 
—Re Prick (1845), as reported in 6 L. T. O. S. 





2422. —--.|—-NEWTON v. Boop, No. 2409, 
ante. 
2423, ——--.]--The ct. will only determine ques- 


tions on items in a bill of costs, which involve 

some principle, & not those relating to quantum 

only.— Re CATLIN (1854), 18 Beav. 508; 52 EH. R. 

200. 

Annotations : sie abe In the Icstate of Ogilvie, Ogilvic v. 
Massey, (1910) P. 243. Consd. Slingsby v. A.-G., [1918] 
P. 236. Refd. M‘Intosh v. G. W. Ry. (1865), 13 L. TV. 84; 
Ite Morgan, {1915} 1 Ch. 182. 

2424. .]-_Re Moss (No. 2), No. 1251, ante. 

2425. .|—A petition of a solr. to review the 
taxing master’s decision, as to specified items of 
charges for conferences, some of which had been 
reduced & others wholly disallowed, was dismissed 
with costs, the ct. declining to enter into the 
merits of such matters.—Re IfuRBARD (No. 2) 
(1857), 23 Beav. 481; 53 KE. R. 189. 

2426. ---—.J|—-We do not interfere with the 
master’s discretion as to particular items; the 
ct. will only interpose to lay down a rule where 
some principle is involved (per CuR.).—R. v. 
SWABEY (1850), 32 L. TI’. O. S. 285. 








PART VI. SECT. 5, SUB-SECT. 12. 

2488 1. Whether appeal lies—7'o0 Court 
of Appeal—In respect of order to order within 
review.)—An order of a district ct. 
judge dismissing & motion for a review 
of the taxation of costs on an inter- 


pleader issue as to the ownership of 
certain moneys is an interlocutory 
istrict Courts Act, 1920, 
c. 40, 8. 56 (1) (a), & therefore an appeal 
therefrom docs not He to the 
Appeal.—BEVER LUMBER Co. v. CAIN, 


SOLIcITORS. 


2427, -. —.]--CoOKE v. COOKE, No. 2398, ante. 
2428. ICR Brown, No. 1745, ante. 
2429. —-—.j—WoRSLEY v. LABOUCHERE (1893), 

28 L Jo. 879, D.C. ; 

2430. .J—As a general rule the ct. will not 
interfere with the decision of the taxing registrar 
upon a mere question of quantum.—ZIn the £state 
of OGILVIE, OGILVIE v. Massey, [1910] P. 243 ; 
79L. J. P2113; 103 L. T. 154, C. A. 

Annotations :—Apld. Bruty v. Edmundson, [1917] 2 Ch. 285; 

Slingsby v. A.-G., [1918] P. 236, 

2431. -- -.]) — I cannot see any sufficient 
material for holding that the master has proceeded 
upon & wrong principle & if no question of prin- 
ciple is involved his decision on the quantum of 
such an item is conclusive (HVE, J.).—BRUTY v. 
EpmuNpDson, [1917] 2 Ch. 285; 86 L. J. Ch. 
677; 61 Sol. Jo. 694; on appeal, [1918] 1 Ch. 
112, C. A. 





SuB-sEcT. 12.—APPEAL. 


2432. Whether appeal Hes—-From refusal of 
master to tax—-Ambiguity in judgment—With 
reference to costs.|—Wherc there is an ambiguity 
in the terms of a judgment with reference to costs, 
& the master refuses to tax the costs of one of the 
parties, the proper course is to apply to the judge 
who tried the cause to correct the ambiguity, & 
not to appeal against such refusal.—ABROTT v. 
ANDREWS (1882), 8 Q. B. D. 648; 51 L. J. Q. B. 
641; 30 W. R. 779, D.C. 

2433. -—-- To Court of Appeal—In respect of 
order to review.|—-The master having taxed the 
attorney’s bill, allowing him costs out of pocket 
only, @ summons was taken out & heard before a 
judge at chambers, who directed the taxation to 
be as for costs out of pocket. Subsequently 
another summons to review the taxation was taken 
out, & heard before the same judge, who dismissed 
it :—Held: the attorney had a right to appeal 
from this decision to the ct.— Re STRETTON (1845), 
14 M. & W. 806; 3 Dow. & L. 278; 16 Iu. J. 
Ex. 16; 153 E.R. 701. 


2434, ---- -- -- --—.)—DURELL v. KEARNS 
(1851), 17 L. T. O. S. 66, 100. 
2435, ~--— - -- ---- .]|~-A summons for a re- 


view of taxation of a solr.’s bill of costs is a 
“matter of practice & procedure,” in respect of 
which an appeal from a judge in chambers lies 
to the Ct. of Appeal, under Jud. Act, 1894 (c. 16), 
s. 1 (4), & not to a Div. Ct. under sub-sect. 5 or 
R.S. €., Ord. 54, r. 23.—Re Oppy, [1895] 1 Q. B. 
392; 64. J. Q.B.123; 717. T. 8613 43 W. RR. 
863; 39 Sol. Jo. 133; 14 R. 387, C. A. 


Annotations :—Expld. 7te Jackson, [1915] 1 K. B. 371. 
Refd. Zte A Debtor (1906), 96 L. T. 131. 


2436. ------ Necessary for leave.|-— 
An order dismissing a summons to review the 
taxation of a solr.’s bill of costs under Solicitors 
Act, 1843 (c. 73), is not final, bat interlocutory, 
& leave to appeal from such an order is necessary 
under Jud. Act, 1894 (c. 16).—Re JERompE, [1907] 
2 Ch. 145; 76 L. J. Ch. 432; 96 L. T. 866; 51 
Sol. Jo. 485, 0. A. 

2437. -—— From order for taxation.]—- 
SHIRREFF v. GRESLEY (LADY). No. 2236, ante. 

2438. -|—Where a solr. delivers 
to his client a bill of costs for work done in the 


(yas 4D. L. R. 438; Vea) 3 
.W. R. 332; 19 Sask. L. R. 12.—CAN. 

a. From refusal af 
master to stay execution pending appeal. 
—OQO’Dononor v. WHITTY (1882), 9 
P. R. 361.-—CAN. 

















t. of 


Part VI.—-REMUNERATION oF Soxicrrors—-Costs. 


action an order made by a judge 
pond ae tor the taxation of the bill is a 
‘ matter of practice & procedure,” & an appeal 
from such an order lies direct to the Ct. of Appeal. 
Re WINGFIELDS, [1923] 2 K. B. 112; 921. J. 
K. B. 781; 120 L. T. 522, C0. A. 

Effect of delay.|—KrIR 


2439. a 
v. LEEMAN (1845), 5 L. T. O. S, 171. 








Sect. 6.—COSTS OF TAXATION—THE 
ONE-SIXTH RULE. 
Sub-sEcT. 1.—IN GENERAL. 


2440. Rule not abrogated by Judicature Act 
-~-Or R. S. C., Ord. 65.|— Re CARTHEW, Fic PAULL, 
No. 1646, ante. 

2441. Application only between solicitor & 
client.| Where the pltf.’s attorney, in an arrange- 
ment with deft., exacted from him the payment 
of costs as between attorney & client; & the bill 
was reduced on taxation from £27 to £9 :—Held: 
it was not a case within the 2 Geo. 2, c. 23, in which 
the attorney could be ordered to pay the costs 
of the taxation. 

Nor would the ct. introduce a precedent. by 
exercising their jurisdiction, independent of the 
Act, over the attorney as one of their own officers. 
—SutcuirFr v. CLEGG (1830), 8 lL. J. O. S. K. B. 
280. 

2442. Petition for costs of taxation after order 
for taxation——Necessity for certificate of master.]— 
When an order has been made for the taxation of 
the soly.’s bill of costs; semble, a subsequent 
petition for the costs of the taxation cannot be 
heard, until the master has made his certificate, 
nor unless the original petition is also set. down in 
the paper.—le Joyner, Hr p. Ensre (1832), 2 
Deac. & Ch. 332, 

2443. How application made—In chambers.]— 
Application for the costs of taxation of an 
attorney's bill of costs may be made before a 
Judge at chambers.—Sykls v. MACLISE (1838), 1 
Will. Woll. & H. 346, 

2444, When security must be given —By client 
resident abroad.|—-Where a client, resident abroad, 
apphes for the taxation of his solr.’s bill of costs, 
on his undertaking to pay, he must give security 
for the costs of the procecding.-—/?e PASMORE 
(1839), 1 Beav. 04; 48 HK. R. 8743; sub nom. Re 
Passmore, 8 1. J. Ch. 229. 

2445, —-—~ ------.]—Tf a person out of the juris- 
diction petitions for the taxation of his solr.’s bill, 
he must give security for the costs of the taxation, 
& also for the balance that may be found due 
from him,—ANON. (1841), 12 Sim. 262; 59 HE. 2h. 
1132. 

Annotation :-—Refd. Re Dolman (1847), 10 L. T. O. S. 262. 


2446. Client giving false address.| —/’e 
Sautu, Aa p. Fotry, No. 1672, ante. 

2447. Certificate of taxation given by master-— 
Subsequent order for costs of taxation—Validity.— 
No application for relief from certificate.|—-A solr. 
was retained by A. B. & four other defts.; A. B. 
having withdrawn his retainer, the solr. delivered 
his bill against A. B. amounting to £10 10s. 6d. 
which was referred for taxation ; the master, con- 
sidering that A. B. was liable to one-fifth part only 
of several charges, struck off four-fifths thereof, & 
certified he had taxed the bill at £4 10s. 6d. The 
client then obtained an order of course for pay- 
ment by the solr. of the costs of the taxation; a 
motion being made, on behalf of the solr., to dis- 
charge the latter order for irregularity, on the 
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ground that more than one-sixth had not been 
struck off within the rule, but no application being 
made to be relieved from the certificate, which 
warranted the second order, the motion was, on 
that ground, refused with costs.—-MUSKETT v. 
HILt (1810), 3 Beav. 301; 49 B. R. 118. 
Annotation :—Refd. A.-G. v. Nethercoat (1840), 3 Beav. 297. 

2448. Power of judge to make second order for 
costs—Original order for taxation not mentioning 
costs of taxation.]|—Whcere an application has been 
made to a judge by a client, for an order to refer 
an attorney’s bill to be taxed, & the judge omits 
to engraft thereon any clause respecting the pay- 
ment of the costs of such taxation-—it is not com- 
petent to him, or to any other learned judge, to 
make a second order to that effect. All applica- 
tions under Solicitors Act, 1843 (c. 73), s. 37, must 
be entitled in the matter of the attorney; & 
though the application for the second order be 
made in the cause ; yet the application to set aside 
that order must be entitled as the sect. directs.— 
JONES v1. JONES (1844), 2 L. T. O. S. 831; 8 5. P. 
4}2. 


SuUB-sSECT, 2,—ASCERTAINMENT OF AMOUNT, 
A. In General, 


2449. Circumstances considered by court—Par- 
ticulars of items.}|—-Upon an application that the 
solr. may be directed to pay the costs of taxation, 
more than a sixth part having been taken off his 
bill, the et. will not enter into the particulars of the 
items of the bill.—Re Hupson, La p. MILLINGron 
(1835), 1 Deac. 114. 

2450. Circumstances under which allocatur 
made.]---(1) On a rule 71st why an attorney should 
not pay the costs of taxation, more than one-sixth 
part. having been taxed off his bill, the ct. will not 
re-open the master’s allocatur unless there is a 
cross-motion to set it aside. 

(2) However small the sum is beyond one- 
sixth, which is taken off in taxation, the attorney 
is equally liable.—SwInBuRN v. LLewrtr (1838), 7 
Dowl. 3143; 1 Wil. Woll. & Ll. 418; 3 Jur. 10. 

2451. -——- —-— Admission of affidavits.}| — 
LAURIE v. BARTLETT, No, 2525, post. 

2452. Allowance for additions.|—A client of an 
attorney having applied to have the attorney’s 
bill taxed, the master taxed off a certain amount, 
but. deducted from this amount certain additions 
which he allowed to the bill. After this deduction, 
the sum taxed off was reduced to less than a 
sixth of the bill delivered. Lut, if the sum 
at first taxed off had been compared with the 
amount in the bill delivered, even augmented 
by the additions allowed, the deduction would 
have been more than one-sixth :—Held: the sum 
taxed off ought not to have been reduced by the 
addition allowed; & the costs of the taxation 
were to be paid by the attorney, under Solicitors 
Act, 1843 (c. 73), 8. 37. 

The proper course was to estimate the deductions 
by themselves, as constituting the sum taxed off, 
& not to reduce them by the addition made to the 
bill (per Cur.).—R. v. Eastwoon (1856), 6 HB. & B. 
285; 119 bk. R. 870; sub nom. Re Harriey, 2 
Jur. N.S. 448. 

Contents of bill of costs, generally.] —See Sect. 4, 
sub-sect. 5, ante. 





B. Disbursements. 
2453. General rule.|\—Re REMNANT, No. 1533, 


unte. 
2454, -.|—Re MERCANTILE LIGHTERAGE Co., 


Lrp., No. 1529, ante. 
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sect. 2, B., C., D. & E.; gub-acct. 3, A.J 


2455. Whether included—-When advanced by 
client.|—HINDLE v. SHACKLETON, No. 1554, ante. 

2456. ——-- -- .J—Hays v. Trorrer, No. 1543, 
ante. 

2457, -- -- --—-.]—An attorney employed to 
defend an action, & receiving from his client the 
debt. & costs, for the purpose of being paid over 
to pltf., is not entitled to make that sum an item 
in his bill, so as to increase the amount of it.— 
WOOLLISON v. Hopason (1834), 2 Dowl. 360; 
subsequent proceedings, 3 Dow). 178. 

Annotations :—-Consd. Morris v. Farkison (1636); 3 Dowl. 





744. Distd. Zee Bedson (1845), 9 Beav. 5. 

2458, ——— |—fte METCALFE, No. 1535, 
ante. 

2459. ——— Extra fees for commissioners’ 


travelling expenses.|—A solr. must pay the costs 

of the taxation of his bill reduced by the taxation 

more than one-sixth of the amount, which reduc- 

tion arose from the master disallowing extra fees 

paid to the comrs. for travelling expenses.—Re 

aa tn p. INMAN, Ee p. Woop (1817), Buck. 
{), 











2460. Sum paid to proctor employed for 
client.|— FRANKLIN v. FEATHERSTONHAUGU, No. 
1555, ante. 

2461. County allowance for  witness’s 
expenses. |—-HpkKINS v. JACKSON, No. 1556, ante. 

iia —--- Legacy duty.]-~ He Haran, No. 1548, 
ante. 

2463, ~ Stamps.]—Re Haan, No. 1518, ante, 


2464. Necessity for distinguishing between dis- 
bursements & professional charges.|—-Re Runm- 
NANT, No. 1538, ante. 

5. -|—Re MERCANTILE LIGHTERAGE Co., 
Lrp., No. 1529, ante. 





C. Items Wrongly Included. 

2466. Items disallowed—Charges for work in 
which solicitor not employed.|—Ittuny ». Epwarbs 
(1820), Beames’ Costs in Equity, 2nd ed., 255, 
Ja. Co 3 revag., 5 Madd. 20; 56 3. R. 801. 
Annotations :-—Consd. Pytches v _ levett (1821), Beames’ 

Costu in Equity, 2nd ed. 257. Folld. Marshall v. Oxford 

(1832), 5 Sim. 456, Refd. te Bracey (1845), 8 Beav. 266. 

2467, |— Pytcnuis v. REvETT (1821), 
Beames’ Costs in Equity, 2nd ed., 257, L. ©. 
Annotation :-— Reid. Marshall v. Oxford (1832), 6 Sim. 456. 

2468. ---- Client not liable for part dis- 
allowed.|—-If, on a taxation of an attorney’s bill, 
as between attorney & client, the master strike 
off a part of the charges, on the ground that the 
client is not the person liable for such part, the 
sum upon which the sixth is to be calculated, 
under 2 Geo. 2, c. 238, s. 23, is the origimal bill 
reduced by the part so disallowed; & the dis- 
allowance of such part is not a reduction upon 
taxation, within that clause. 

Costs in a suit were taxed as between party & 
party, & the residue, after taxation, paid to the 
attorney of the successful party. The attorney 
afterwards delivered his bills to his client, under 
an order of ct. for such delivery, & for a general 
reference of the bills for taxation. They included, 
among other matters, the above costs as reduced, 
for which the attorney gave credit :—Held: he 
was entitled to insert the reduced, & not the 
original amount of costs, & on taxation of the 
bills, the client could not add the sum formerly 
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24551. Whether iuncluded——Wi hen ad- 
vanced by client.}J—Re Rees & DAY, 
ee ee (1892), 11 N. ZL. lt. 


b. Meaning of words ‘“ professional 
charges.”’\-—-The words 
charges ” in Ord. 65, r. 64 (40), mean 
professional charges p 
& so not include disbursements of any 
kind. The English practice to the con- 


SOLICITORS. 


deducted from these costs to the sum taxed off 

from tho general amount of the bills, in order to 

make the whole reduction exceed one-sixth of 
such amount.—MILLS v. REVETT (1834), 1 Ad. & 

El. 856; 3 Nev. & M. K. B. 767; 110 E. R. 

1435, 

Annotation :—Refd, Russell v. Yorke (1839), 7 Scott, 130. 
2469. -._—, |—-Under Solicitors Act, items 

struck out of a bill of costs on taxation, as 

not chargeable against the person to whom the 
bill is delivered, must be taken into account in 
determining the costs of taxation—Re CLARK 

(1851), 1 De G. M. & G. 43; 21 L. J. Ch. 20; 18 

lL. T. O. S. 1380; 15 Jur. 1017; 42 E. R. 467, 

lL. JJ. 

Annotations :-—Consd. J?e Barrow (1853), 17 Boav.. 547; 
Re Atkinson & Pilgrim (1858), 26 Beav. 151. Refd. ite 
Browne (1852), 21 L. J. Ch, 442. 

2470. —-— Want of authority.]—(1) An applica- 
tion for the re-taxation of a solr.’s bill should 
be by petition, stating particularly the grounds 
of complaint, & not by motion. 

(2) Semble: on taxation, charges disallowed for 
want of authority, & charges reduced by limiting 
to one of several defts. his aliquot part of a joint 
charge, ought not to be computed in determining 
on whom the costs of taxation should fall.—A.-G. 











v, NETHERCOAT (1840), 3 Beav. 297; 49 FH. R. 
116. 
2471. Items not properly chargeable against 


personal representatives.|—Re KusSsELI (1884), 
19 Notes of Cases, 150. 

2472, — -.]-—A solr. had delivered to his 
client a bill of costs containing, among others, a 
charge which ought not to have been made. The 
client presented a petition for taxation & succeeded 
in reducing the bill by more than one-sixth. The 
items, other than the wrong charge, struck off or 
modified, did not amount to one-sixth of the bill, 
& the solr. sought to have the bill delivered to be 
taken as if the wrong item had not been inserted 
at all, by which means he would have escaped the 
costs of taxation; but his petition was refused 
with costs.—/2 p. Bartow (1848), 12 L. T. O. S. 
490. 

2473. Claim against defendant on joint charge 
limited to aliquot part.]—A.-G. v. N&rrHERCOAT, 
No. 2470, ante. 


D, Bul for Lump Sum. 

2474. Whether one-sixth deducted on basis of 
lesser amount-—Delivery of bill for lump sum.|— 
Re CARTIHEW, Re Pautn, No. 1646, ante, 

2 .|\—Re MACKENZIE, Ex p. SHORT, 





No. 2508, post. 
2476. --——- ——.] --Lessor’s solrs. wrote a letter 
to lessee’s solrs. stating the expenses of the lease 
at a lump sum of £7 lls. On application for 
items they furnished a document which they 
called ‘“ our bill,’ containing items amounting to 
£10 108. 8d., but wrote at the foot of it ‘‘ say 
£7 118’ The costs were taxed at £7 lls. :—Held: 
the letter stating the lump sum was the bill to be 
taxed, the so called ‘ bill” of items being only 
explanatory, & the solrs. were entitled to the costs 
of the reference.—I?e HELLARD & BrEwEs, [1896] 
2 Ch. 229; 65 J.. J. Ch. 550; 74 L. T. 457; 44 
W. R. 475; 40 Sol. Jo. 461. 
Annotation :—Retd. Re Webb, Still v. Webb, [1897] 1 Ch. 144. 
2477. Acceptance of sum less than sum 
allowed hy master.|—This was a summons on 





trary not followed.—CUNNINGHAM v. 
M‘Donaan, [1904] 21. R. 417.—IR. 


PART VI, SECT. 6, SUB-SECT. 2.—D. 
24741. Whether one-sixth deducted on 
basis of lesser amount— Delivery of bill 


“« professional 


roperly so called, 
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behalf of a client for review of taxation, & that the 
costs of taxation might be allowed to the client & 
disallowed to the solrs. The solrs. had paid them- 
selves £20 out of money of their client in their 
hands in full discharge of their bill of costs. After 
this the client changed his solrs. & required a bill 
of costs, & obtained a common order to tax the 
costs of his former solrs. The bill was delivered 
to him, & soon after the solrs. moved the ct. to 
cancel the order, but the judge refused the motion. 
The bill delivered amounted to £26 8s. 3d. & was 
reduced on taxation to £20 168. 7d., more than 
one-sixth being taxed off. Tho taxing master 
certified that the solrs. were entitled to all the 
costs of the taxation, on the ground that the sum 
allowed on taxation was greater than the sum 
accepted by the solrs. in full discharge :—Held : 
(1) one-sixth having been taxed off the hill, the 
solrs. were not entitled to the costs of the taxation 3 
(2) no benefit having resulted from the taxation, 
no costs of the taxation would be allowed on either 
side, & no costs of the summons.—Re ELWES & 
TURNER (1888), 58 L. T. 580. 


EY. Several Bills. 


2478. Whether total amount considered.|—An 
order was made for the taxation of four several 
bills of a solr. for various business done for the 
sane assignee, under which more than a sixth 

art was taken off the gross amount of the four 

ills, but not off the amount of every one of the 
bills :-—JIeld : as all the bills were incurred by the 
same person, in the same right, there was no 
need for a separate order of taxation for each bill, 
& as more than a sixth was taken off from the 
whole amount, the solr. must pay the costs of 
taxation.—Ha p. BARRETT (1834), 3 Deac. & Ch. 
731L; 1 Mont. & A. 447, Ct. of R. 
Annotation :—Refd. Barton v. Pyno (1812), 1 Hare, 493. 





eeceres .J--R. v. Varry (1844), 2 1. T. O. 8, 
308. 
2480. .|-~BEARDSALL v, CHEETHAM, No. 





1446, ante. 


SUB-SECT. J.—LIABILITY TO Pay. 
A. In General. 

See Solicitors Act, 18413 (c. 73), ss. 37-39, 41. 

Sie General rule.|—2¢ RiMNANT, No. 1533, 
ante. 

2482. Solicitor paying part of costs--Proceedings 
creating useless expense.|—Solr. allowed costs of 
taxation, the reduction of his bill being less than a 
sixth, charged with costs of proceedings before the 
master, creating uscless expense.--YEA 7. FRERE 
(1807), 14 Ves. 1543 33 Tf. R. 480. 

Annotation :—Reid. Barton v. Pyne (1842), 1 Hare, 493. 

2483. Each party paying own costs—Bill reduced 
by less than one-sixth—Credit allowed for sum 
making reduction more than one-sixth.|—On the 
taxation of deceased attorney’s bill, in an action 
brought by his exors., who had acted improperly 
in other respects, instead of hia surviving partner, 
the master having deducted less, but having 
allowed credit for a sum, which, with the deduc- 
tion, amounted to more, than a sixth; the court 
left each party to pay. their own costs of the 
taxation.— GALE v. PAKINGTON (1825), M'Cle. & 
Yo. 354; 148 B. R. 450. 


for lump aum.}—Where a lump sum was 
orl y charged to a client, & on an 
order for taxation being obtained the 
salr. obtained leave to deliver a detailed 
bil, & did so showing charges much 


exceeding the lump sum, but claiming 
only the lump suin, 
more than one-sixth of the charges 
shown in the detailed bill was taxed off, 
but more was allowed than the lump 
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2484, No benefit resulting from taxation.|- 
Re Ei.wes & TURNER, No. 2477, ante. 

2485. Orders for taxation—Omission to insert 
submission of client to pay, what is found due— 
Effect of subsequent submission to taxation.|— 
Where in a judge’s order referring an attorney’s 
bill to be taxed under 2 Geo. 2, c, 23, 8. 23, the 
usual submission of the client to pay what is 
found due was omitted, the ct. refused to refer 
it to the master to tax the costs of the taxation, 
more than one-sixth having been taxed off, even 
though the attorncy had submitted, to the taxa- 
tion, & a balance had been found due by him to 
the client.—Howarp v. Groom (1835), 4 Dowl. 
213; 1 Har. & W. 355. 

Annotations : —Consd. Peters ». Shechan (1842), 10 M. & W. 
213; “ Howard v. Groom, must be considered as bein 
overruled since the case of Willuima v. Griffith, 6M. & W. 
32’ (ALDERSON, B.). Refd., Ruasell ». Yorke (1839), 7 
Scott, 130; Doe d. Goodland vy, Frankland (1843), 12 
L. J. Q. B. 249. 

2486. No direction to master as to costs of 
reference—Reservation of questions as to disputed 
items.|—A judge’s order to tax an attorncy’s 
bill, contained a clause reserving to the client 
the right to dispute his liability, on the ground 
of want of retainer & of negligence, & directed 
the master to tax the items disputed on the latter 
ground separately. It contained no direction to 
the master to tax the costs of the reference as 
required by Solicitors Act, 1843 (c. 73), 8. 37. 
The master having taxed off less than a sixth of 
the whole bill, & having taxed the attorney the 
costs of the reference :—Held: the client was 
liable for the costs of the taxation, whatever 
might be the event of the questions so reserved.— 
ee (1851),2L.M. & P. 214; 20L.5.Q. B. 
28 


2487. —-—- —-— Right of party to apply subse- 
quently for order for costs.|—-Solrs. who had 
acted for trustecs in the administration of a trust 
estate, & had delivered their bills of costs to the 
trustees, who desired to have the bills taxed nnder 
an order for taxation providing for the payment 
by the solrs. of the costs of the reference if moro 
than one-sixth of the amount of the bills was 
taxed off, presented a petition in the names of 
the trustees for the taxation of the bills indorsed 
with their, the solrs.’, consent, & obtained an order 
of course by consent in the form given in Seton’s 
Judgments & Orders, 6th edit., vol. I., p. 269, 
which provides that the taxing master is to tax 
the costs of the reference & certify the amount 
thereof, & whether more than one-sixth of the 
amount of the bills has been taxed off. but contains 
no order for payment by either party of the costs 
of the reference. The trustees were represented 
at the taxation by a separate solr., who attended 
on two occasions, upon which more than one- 
sixth of the amount of the bills was provisionally 
disallowed. 

The question as to the payment of the costs of 
the taxation was then raised, & the trustees moved 
for an order for taxation under Solicitors Act, 
1843 (c. 73), s. 37, providing that if the bills 
when taxed should be less by a sixth part than 
the bills as delivered, the solrs. should pay the 
costs of the taxation:—Held: the order for 
taxation obtained by the solrs. left it open, when 
the taxing master had taxed & certified, for 
either party to apply for & obtain an order, that 
the other party should pay the costs of the taxa- 





sum charged & claimed :—Held: the 
client must pay the costa of the taxa- 


& on taxation 
pone Brown (1895), 14 N. ZU. 1, 
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tion, & did not give the solrs. their right to their 
costs of the taxation in any event.—l/te BURN & 
BERRIDGE (1908), 09 L. IT, 606. 

2488. Effect of non-attendance of party.|—-Ea p. 
WooLLeEttT, No. 2540, post. 

2489. —-— What constitutes attendance—Letters 
to taxing master.|---Solrs. proceeding under the 
common order for taxation, which is in accordance 
with Solicitors Act, 1848 (c. 73), 8. 87, must pay 
the costs of reference it the party chargeable does 
not attend the taxation. A person does not 
attend by writing Iectters to the taxing master.— 
Re UPPERTON (1882), 30 W. R. 840. 

2490. Effect of Judicature Acts.|—J?e CARTHEW, 
Re Pautn, No. 1646, ante. 

2491. Effect of R. S. C., Ord. 65.)——Re Car- 
THEW, He PAULL, No. 1646, ante. 


B. Bill Reduced by One-Sixth or More. 

See Solicitors Act, 1843 (c. 73), ss. 37-39, 41. 

2492. Whether court has a discretion.}|— Where 
an attorney’s bill is reduced on taxation by a sixth 
part, the client is entitled to the costs of taxation. 
They are not in the discretion of the ct.—HIGGins 
v. WooLcoTr (1826), 5 BB. & C. 760; 108 H.R. 
283; sub nom. DicKENS v. WooLcotr, 8 Dow. & 
Ry. K. B. 589. 

Annotation :—Consd. Morris v. Parkinson (1835), 5 Tyr. 772. 
Special circumstances.|—See Nos. 2506— 
2510, post. 

2493, Whether solicitor or client liable.]— 
Hiaains v. Woouicort, No. 2492, ante. 

2494. .|—-In a suit, for the administration 
of the estate of testator, a solr. carried in a claim 
for his bills of costs, which, on taxation, were 
reduced by more than one-sixth :—-Held: the 
solr. ought to pay the costs of the taxation.—— 
SILVERTOP vt, HAMSAY (1838), 1 Beav. 4843 45 
E. R. 1008. 

Annotation :—Consd. Barton v. Pyne (1812), 1 Ilare, 493. 

2495, -- -~.|—On the taxation of an attorney's 
bill as between attorney & client, more than 
one-sixth of the amount was struck off in con- 
sequence of all charges being disallowed previous 
to July 15, 1837, when Solicitors Act, 1837 (c. 56), 
came into operation, by reason of the attorney 
not having been an attorney of this ct. :—Weld: 
the attorney was liable to pay the costs of taxation, 
under 2 Geo. 2, c. 23, 5. 23.— NEWTON v. HARLAND 
(1841), 2 Man. & G. 886; 9 Dowl. 641; Drink- 
water, 213; 3 Scott, N. R. 230; Woll. 203; 10 
J.C. P. 2275 1388 E. R. 1008. 

Annotation .—Refd, Wise v. Newton (1846), 7 L. T. 0. 8S. 1588, 














“ae .|-- Re Carew (1845), 5 I. T. OJ S. 
2497. J—Re CARTHEW, Ie PAULL, No. 
1646, ante. 
2498. --— Deduction due to whole branch of 


costs being disallowed.]— An attorney is not liable 
to pay the costs of taxing his bill, under the 
stat. 2 Geo. 3, c. 23, s. 23, where the deduction of 
one-sixth is occasioned, not by the particular 
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items being taxed, but by a whole branch of it 
being disallowed.— WHITE v. MILNER (1794), 2 
PEL eT fi i aaa ds (1820), 5 Madd. 20 
I — : Vv. wards ena . 20. 
Ae ee tert Y1821) Beames’ Costes in as ae ’ 
2nd od. p. 257. Apld. Malls v. lovott (1834), 1 Ad. & il. 
inv. DP 5), 2 Cr M. . 
178. tin Teeeeeeat 2 ionlend Geil), 2'Man. & G. 886; 
de Clark (1851), 13 Beav. 173. : 
2499. .|—Where the master on taxation 
decided that one of the actions in which the costs 
had been incurred, had been improperly brought, 
& disallowed those costs, by which more than 
one-sixth of the bill was taken off :—Held : the 
attorney was bound to pay the costs of taxation. 
Morris v. PARKINSON (1835), 2 Or. M. & R. 178 ; 
8 Dowl. 744 ; 1 Gale, 160; 5 Tyr. 772; 4L. J. Ex. 
220; 150 KH. RR. 77. 
Anolon ‘--Folld, Newton v. Harland (1841), 2 Man. & G. 


2500. ——— Plaintiff’s solicitor obtaining costs 
from defendant.]—Sutciirri v. CLEGG, No. 2441, 
ante. 

2501. Defendant undertaking to pay plain- 
tiff’s costs on compromise of action.|—-SADLER v. 
PALFREYMAN, CHAMBERS v. SADLER, No. 1760, 
ante. 

2502. Unnecessary payment of additional 
sum to other party’s solicitor.|-Where a writ was 
indorsed pursuant to 2 Reg. Gen. H. T., 1831, with 
a certain amount of debt & costs, & that amount, 
together with 5s. more was paid within the four 
days prescribed by the rule, & more than one- 
sixth of the costs, including the 5s., was dis- 
allowed on taxation :—IJTeld : not within the rule, 
& deft. was not entitled to the costs of taxation 
under it, 

There was no necessity to pay the 5s., for pitt. 
would have proceeded at his peril, after the pay- 
ment of the debt & costs claimed by the indorse- 
ment on the process. I think the meaning of the 
clause in the rule is mercly, that deft. may have 
the costs taxed notwithstanding such payment 
(COLERINGE, J.).-—WarD v. Greaa (1837), 5 
Dow]. 729; Will, Woll. & Dav. 351. 

Annotation :-— Consd. Vlatau v. Cullen (1899), 81 I. T, 402. 

2503. ~---—-- Trifling excess over sixth.]|—-SWIN- 
BURN v. Wewirr, No. 2450, ante. 

2504, ----- Proceeding upon unsigned bill— 
Signature waived.|-~ Where on a reference of an 
attorney’s bill to taxation, the parties agree to 
waive the delivery of a signed bill, prinud facie 
they waive the operation of 2 Geo. 2, c. 23, as 
to payment of the costs of taxation.—GUuRRARD 
v. ARNOLD (1838), 6 Dowl. 336; 1 lJorn & LH. 
18; 2 Jur. 112. 


Annotations :—Consd. Peters v. Sheehan (1842), 10 M. & W. 
213. Refd. Itussell v. Yorke (1839), 7 Scott, 130. 


2505, —-— Solicitor agreeing to or acting 
upon order for taxation.|—-Where an attorney has 
agreed to, or acted upon. an ordcr for the taxation 
of his unsigned bill, the ct. has authority to order 
him to pay the costs of the taxation, if more than 
one-sixth be taxed off,—-Prrrers v. SHEEMAN 
(1842), 10 M. & W. 213; 1 Dow). N.S. 943; 12 
L. J. Ex. 177; 6 Jur. 739; 152 B. R. 446. 
Annotation :-~Apld. Pe Pender (1846), 2 Ph. 69. 














PART VI. SECT. 6, SUB-SECT. 3.—B. d. ~~, J—e CAMERON (1889), f. ——~.J]— Where an _ attorney 
ec. Whether solicitor or cleent Hable 13 P. 1. 173.—CAN, obtains leave to amond his bill after 


—Offer by solicitur to reduce bill-— 
Whether one-srth to be deducted on 





e. Abandonment 
Whether one-sirth tn be deducted on basis 


taxation commenced, it ja impropor 


of to strike out any items in the Dill. 


basts of original biil.}—Where a solr. 
offered to make a deduction from his 
pill, the ct. held that the master should 
not charge the solr. with the costs of 
taxation unless tho bill had been 
reduced one-sixth independently of 
the voluntary deduction—He Krer- 
MAN, CRaGIeE & Prouproor (1861), 1 
Ch. Ch. 102.—CAN, 


of original bill.}—Where one item had 
beon abandoned by an attorney after 
o& summons taken out for the taxation, 
but before actual taxation, & one-sixth 
was afterwards struck off the whole 
bi, including such item :—II-ld: 
the attorney was properly ordered to 
pay the costs of taxation.—Ite Davy 
(1868), 5 P. 1. 55.-—CAN, 





The charges alleged to be omltted 
should be added, & if one-sixth bo 
taxed off the bill as amended, the 
attorney must pay, the costs.—He 
MARTIN (1877), 7 P. R. 90.—CAN. 

g. Attendance of client at 
taxation immaterial.}—Under Legal 
Professions Act, 8. 79, as to the pay- 
ment of the costs of a reference for 





Part VJ.—REMUNERATION OF SoOLICcITORS—CostTs. 


2506. ——— Discretion of court—Special circum- 
stances.|—In a suit against a solr. for an account, 
in the taking of which the bills of costs of the 
deft. are taxed, & reduced more than one-sixth 
in amount, the ct. has jurisdiction to give or with- 
hold the costs of taxation, according to the cir- 
cumstances & justice of the case. 

The ct., by analogy to the rule which 2 Geo, 2, 
¢. 28, lays down, throws upon the solr. the costs 
of the taxation, where his bill is reduced by more 
than one-sixth of the amount (WicRaAM, V.-C.). 
~--BARTON v. PYNE (1842), 1 Hare, 493; 66 EB. R. 
1126. 

Re 


2507. - —~—,.|—Re 
PAULL, No. 1646, ante. 

2508, ----- --——- -|—Solrs. sent in a bill 
of costs for £44 2s. 8d. & there was added at the 
foot, “By allowance, £7 2s. 8d.” The taxing 
master disallowed £10 198. 4d. fromm the bill, but 
stated in his certificate that he treated the bill 
as one for £37, as he considered the £7 2s. &d. 
allowance to be unconditional: & he certified 
under Solicitors Act, 1848 (c. 73), s. 37, that in 
his opinion the solrs. were entitled to the costs 
of taxation :—Held: the bill was properly taxable 
on £14 2s. 8d. & further the facts were sufficient 
{o justify the dauscretion exercised by the ct. below 
in allowing the solrs. the costs of the taxation.— 
Re MACKENZIE, Hz p. SHorr (1893), 69 L. TP. 
751; 41 W. R. 580; 387 Sol. Jo. 480; 2 BR. 478, 
CG. A. 


CARTHEW, 





2509. —--— -- — ~--—.]-—Re Lewis (1904), 49 
Sol. Jo. 54, 
2510, — — - —- --—.j--Where the cffccet of a 


taxation of a bill of costs under Solicitors Act, 
1843 (c. 73), 8. 37, i8s to reduce the bill by a sixth 
part or more of the total amount, & the taxing 
qmiaster certifies specially any circumstances re- 
lating to the bill or taxation, the discretion of the 
ct. to make an order as to the costs of the taxation 
not in accordance with the one-sixth rule may be 
excrcised in favour of ether the solr. or the client. 

In his bill of costs as delivered a solr. entered 
in the disbursements column certain counsel's 
fees. These fees had been paid by cheques of the 
chent, but the cheques had been returned by 
counsel to the solr., who had sent them back to 
the chent. In one instanee there was a note im 
the bill that the cheque had been returned by 
counsel, but in no case was the chent credited 
with the amount in the bill, although in a cash 
account delivered with the bill the amounts were 
all credited to the client. The result of the taxa- 
tion was that a lttle more than one-sixth of the 
total amount of the bill was taxed off, & the 
taxing officer taxed the costs of the reference 
payable to the client, but specially certified the 
circumstances & stated that if he had been at 
hberty to strike out the counsel’s fees the effect, 
would have been that less than one-sixth would 
have been taxed off. ‘he insertion of the fees 
was by a blunder of the solr. or his clerk. The 
solr. applied, on the special circumstances certified 
that the taxing master should be directed to tax 
the costs of the taxation payable to tae solr. instead 
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of to the client, & that the certificate should be 
varied accordingly :—Held: the costs of the 
taxation must be borne by the client, but the solr. 
must pay the costs of the client of the application 
to the ct. as between solr. & clicnt.—Re RICHARDS, 
f1912] 1 Ch. 49; 81 L. J. Ch. 165; 105 L. T. 
750; sub nom. Re N., 56 Sol. Jo. 74. 

Effect of proceedings for recovery of costs— 
Order obtained after commencement of action.|— 
See Nos. 2534-2541, post. 

Action for account.]——See Nos, 2546, 2547, 








post, 


C. Bill Reduced by Less than One-Sixth. 

Sce Solicitors Act, 1843 (c. 73), ss. 87-39, 41. 

2511. Whether solicitor or client liable.]|—Costs 
ordered the attorney on taxing his bill, a sixth 
part not being taken off.—H ier v. Drxon (1732), 
Cooke, Pr. Cas. 78; 125 E.R. 968. 

2512. — —.|~--Re SHAW, No. 2486, ante. 

2513. ----—.]-—Nte BurN & BERnipar, No. 2487, 
ante. 

2514, 
LONDON (Bp.) (1755), Barnes, 147; 

9 





Discretion of court.|—-BArkkR ». 
94 Th. R. 


Annotation :-—Apld. Baker v. Wills (1831), 4 Tyr. 279, 

2515. —-—-.|--Where less than one-sixth 
has been taxed off an attorney’s bill under 2 Geo. 2, 
c. 238, 8. 23, the ct. is bound to exercise their dis- 
cretion as to allowing the attorney the costs of 
taxation, according to the reasonableness of the 
bill.--Russent. v. YorKE (1839), 1 Arn. 507; 7 
Scott, 180; &8L. J.C. P. 13853; 3 Jur. 74. 











2516. - —— - — .J|—CARVPENTER v. CALVERT, No, 
2556, post. 
2517. - —--— Bill reduced by nearly one- 


sixth.|—Where nearly a sith was taken off an 
attorney’s bill upon taxation the ct. refused to 
allow him the costs of taxation.—ELwoop v. 
PraRcH (1831), 8 Bing. 83; 1 Dowl. 251; 1 Moo. 
& 8.159; 11. 5. 0. P. 413 131 E.R. 332. 

Annotations :—Consd. Baker v. Wills (1834), 2 Cr. & M. 415. 

Apld. Davison v. Allen (1840), 8 Dowl. 673; Hodge v. 

Bird (1844), 6 Man. & G. 1020. Refd. Holderness v. 

Barkworth (1838), 3 M. & W. 341. 

2518. -}—Where less than a 
sixth part of an attorney’s bill is taken off on 
taxation, it is discretionary with the ct. to allow 
hin: the costs of taxation ; & where asum amount- 
ing very nearly to a sixth part was taken off on 
taxation, the ct. refused to do so.—-BAKER v. 
WILLS (1834), 2 Cr. & M. 41553 4 Tyr. 279; 149 
Ih. R. 8223 sub nom. BakiR v. Mitts, 2 Dowl. 
382; 3 1L. J. x. 2. 

Annotation :-—Refd. Russell v. Yorke (1839), 7 Scott, 130. 

2519, —-— - -|—This ct. will not com- 
pel the client to pay the costs of taxation of an 
attorney’s bill when the amount taxed off 
approaches to one-sixth of the total amount of 
the bil].—DAvIson v. ALLEN (1840), 8 Dowl. 678 ; 
4 Jur. 859. 

2520. -—— ——--- Charges made bona fide.]— 
The ct. disallowed an attorney his costs of taxation 
under 2 Geo, 2, c. 23, 8. 24, where his bill had been 
reduced by nearly one-sixth, £20 18s. 4d. being 
taken off a bill of £160 18s. 2d. though the charges 

















taxation of a golr.’s bill, where onc- 
Sixth is taxed off tho bill, the solr. 
Touust pay the costs of the reference, 10 
Inatter whether the client attends upon 
the taxation or not.—He SOLICITOR 
(B. C.) (1913), 25 W. L. BR, 433; 14 
D. L. RR. 778.—CAN. 





h. diction stayed pending 
taxation—On chent undertakin ;to pay 
balance found due.}—HOWER v NAGLE 
(1840), IL é& K. 78.—IR. 

kk. .}—Where, in a minor 
matter, upon a reference to the master 





to ascertain what lien the solr. of the 
futher of the minor had upon the 
soveral documents, cto., in his possession 
for costs incurred in the lifetime of the 
fathor, the costs claimed wero reduced 
upon taxation by more than one-half: 
—Heid : the solr. should pay his own 
costs of the taxation, as well as those 
ineurred by the guardian of tho minor 
in reducing the amount of tho costs 
eee LAWLER (1840), FL & KK. 
73.—IR. 


lL —- —] -The rule disallowing the 


costs of taxation, where more than one- 
sixth is struck off, applies to all taxa- 
tions, whether under Solrs. Act or 
otherwise.—Re MORTIMER (1870), I. BR. 
4 Eq. 96.—IR. 


m To what _ references rule applic- 
able.) Legal Professions Act, 3. 79, 
as to the payment of costs of reference 
when one-sixth is taxed off, applies 
to all references provided for in sects. 
76, 77 & 78 of the Act.—Re DUNOAN & 
paws (1913), 18 B.C. RR. 374. — 
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Sect. 6.—Costs of taralion-—The one-sixth rule: Sub- 
sect. 3, C., D., L., F., G. (a) & (b), H. & I.) 


were made bond fide.—HODGE v. Brrp (1844), 6 

Man. & G. 1020; 7 Scott, N. R. 993; 13 L. J. 

0. P. 87; 2L. T. O.S. 402; 134 EB. R. 1205. 
2521. Solicitor delivering altered bill.]— 





oe v. STONE (1794), 1 Anst. 260; 145 E. R. 
2522, —-— Delay of solicitor in bringing bill.] 





Where the solr. was guilty of great delay in bring- 
ing in his bills, the ct. will not give him his costs 
of the taxation, although less than one-sixth part 
is taken off.—Yra v. YEA (1795), 2 Anst. 589; 
145 EB. R. 975; previous proceedings (1794), 2 
Anst. 494, 

2523, --—- Items inserted in error.]— MARSHALL 
v. Oxrornp, No. 1584, ante. 

252 Improper charge by solicitor.|——If 
in a short cause an attorney wufully make a charge, 
however small, to which he is not entitled, the ct. 
will not allow him the costs of taxation, though 
less than one-sixth is taken off.—-HTOLDERNESS v. 
BARKWORTH (1838), 3 M. & W. 341; 6 Dowl. 
392; 1 llorn & H. 21; 7L. J. Ex. 107; 150 
E.R. 1176; sub nom. HOLDERNESS v. MACWORTH, 
7L. J. Ex. 107. 

Annotations :—Consd. Carpenter v. Culvert (1868), 17 L. T. 
578. Refd. Hodge v. Bird (1844), 6 Man. & G. 1020. 
2525. Agreement between parties as to 

amount.] —(J) If an attorney’s bill be referred for 
taxation, & after a discussion before the master, 
the partics come to an arrangement as to the 
amount, & the master makes his allocatur upon 
such arrangement, for more than five-sixths of 
the original amount of the bill, the attorney 1s 
not entitled to the costs of taxation. 

(2) On an application by an attorney for the 
costs of taxation, the ct. will admit affidavits to 
explain the circumstances under which the master 
made his allocatur.—LauniE v. BARTLETYr (1843), 
1 Dow. & L. 730; 13 L. J. Q. B. 1453 8 Jur. 494. 

2526. ---- Lessor’s solicitor including other 
solicitor’s costs in own bill—More than one-sixth 
deducted from total amount.|~--On taking a lease 
from a lessor & concurring parties represented by 
separate solrs. the lessee, in the absence of agree- 
ment express or implied, is only hable for one set 
of costs. 

If the lessor’s solr. includes the costs of the 
concurring parties’ solrs. in his own bill, & more 
than one-sixth is taxed off the total amount, he 
must pay the costs of taxation, although less than 
one-sixth is taxed off his own costs.—Re FLETCHER 
& Dyson, [1903] 2 Ch. 688; 72 L. J. Ch. 791; 89 
L. T. 473; 52 W. R. 27; 19 T. L. R. 6823 47 
Sol. Jo. 769. 

-_—— Effect of proceedings for recovery of costs— 
Order obtained after commencement of action.|— 
See No. 2543, post. 

Action for account.|]—See No. 2548, post. 











D. Personal Representatives. 

See EXECUTORS, Vol. XXIV., p. 632, Nos. 6590- 
6593. 

2527. Whether solicitor’s representative llable— 
Where assets admitted.]}—-The ct. has no juris- 
diction to order the exor. of deceased solr. to pay 
the costs of taxing the solr.’s bill, nor to order the 
exor. to refund as balance found due from the 
deceased solr., if the exor. does not admit assets. 
QYu.: if assets are admitted.—Re PHILurs, Hx p. 
SPACKMAN (1836), 3 Mont. & A. 135, Ct. of R. 
Annotation :—Distd. He Jackson, Kx p. Hammond (1838), 

8 L. J. Bey. 26. 


2528. Where assets not admitted.]|—Je 
Painnips, Wr pp. SPACKMAN, No. 2527, ante. 
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2529. ——— Order for taxation obtained after 
solicitor’s death.}—-Where an order for the taxation 
of a solr.’s bill is not obtained until after his death, 
his administratrix is not liable to the costs of 
taxation, although more than a sixth is taken off ; 
nor are such costs the subject of set-off.—Re 
JACKSON, Bx p. HAMMOND (1830), 4 Deac. 483; 1 
Mont. & Oh. 136, Ct. of R. 


E. Trustess. 
2530. Liability of co-trustee.| —Re H. P. DAVIES 
& Son, No. 1717, ante. 


F. Bankruptcy Practice. 
See BANKRuptTcy, Vol. 1V., pp. 231, 522, 523, 
Nos. 2162, 4765-4780. 


G. Effect of Proceedings for Recovery of Costs. 
(a) Order Obtained Before Commencement of Action. 


2531. Whether solicitor or client liable.]— 
QUARMAN v. VEALBE (1828), 7 L. J. O. S. K. B. 42. 


(b) Order Obtained After Commencement of Action. 

2532. General rule.|—A client, on a special 
petition, obtained an order for taxation. The 
taxation having been completed, the client pre- 
sented a petition for the consequential directions. 
The solr. then objected, that the common order 
would have been sufficient, & he asked the costs 
beyond those of a common order :—Held: the 
objection came too late. 

Where a taxation is ordered after action brought, 
the general rule is, that if anything is found due, 
the client must pay the costs of the action.—Jve 
Hat (1848), 11 Beav. 06; 50 E.R. 753; sub nom. 
Re Hair, Ba p. Cox, 17 Tu. J. Ch. 247; 11 LT. 
O. S. 316. 

2533. Whether solicitor or client Iiable—Bill 
reduced by one-sixth or more.|-—Costs of taxing 
an attorney’s bill not allowed to a party who 
succeeds in striking off a sixth, where the order for 
taxing 1s not obtained till after the action on the 
bill has been commenced.—BENTON v. BULLARD 
(1828), 4 Bing. 561; 6. J. 0.8. C. P. 115; 180 


i. RR. 884. 
—Folld. Jay v. Coaks (1828), 8 B. & CO. 635. 

Apld. Robinsyn v. Powell (1839), 5 M. & W. 479. 

2534, -—- — -|—Where a judge’s order for 
taxing an attorney’s bill is not obtained until 
after he has commenced an action for the amount, 
deft. is not entitled to the costs of taxation, 
although more than one-sixth is taken off by the 
master.—Jay v. COAKs (1828), 8 B. & C. 635; 3 
Man. & Ry. K.B.35; 71.7. 0.8. K. B. 32; 108 
E. R. 1178. 

2535, .|—Where a judge’s order for 
taxing an attorney's bill is not obtained until 
after he has commenced an action for the amount, 
deft. is not entitled to the costs of taxation, 
although more than one sixth is taken off by the 
master.—HARBIN v. MILES (1829), 9 B. & C, 755; 
7L. J. 0.8. K. B. 336; 109 E. R. 281. 


Annotations : —Apld. Robinson v. Powell are 5M. & W. 
479. Reftd. Zc Schlosinger, Mx p. Watts (1836), 5 L. J. 


Bey. 31. 
.|\—A party is not entitled to 











2536, —--- 
the costs of the taxation of his attorney’s bill, 
though one-sixth is taken off, if the taxation is 
not applied for till after an action brought on the 
bill. WATKINS v. MAHON (1836), 5 Dowl. 178; 
1M. & W. 722; 2 Gale, 129; Tyr. & Gr. 1023; 5 
L. J. Ex. 247; 150 H.R. 624, 

2537, .|\—Re ScuELINGsSHR, Ex p. 
Watts, No. 1726, ante. 

2538. .}—Where an attorney’s bill is 
reduced more than a sixth, on a reference to 
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taxation after action brought, the attorney is 
not compellable to pay the costs of taxation.— 
RoBINsoNn v. POWELL (1839), 5 M. & W. 479; 9 
L. J. Ex. 17; 3 Jur. 1033. 

2539. ———-.]|—-Where taxation is directed 
after action brought, this ct. does not give the 
client the costs of taxation, though more than 
one-sixth be taxed off.—Re Boorp, ToGuiL1 »v. 
Grant (1843), 6 Beav. 348 ; 49 E.R. 860; previous 
proceedings (1840), 2 Beav. 261. 

2540. —-—.]—Where an attorney’s bill is 
referred to taxation after action brought upon it, 
the attorney is liable, under Solicitors Act, 1843 
(c. 73), 8. 37, to pay the costs of taxation, if more 
than one-sixth is struck off. 

Where the party does not attend the taxation 
he is not liable to pay those costs (PARKE, L.).— 
Ex p. WOOLLETTY (1844), 12 M. & W. 504; 1 Dow. 
& L. 693; 138 L. J. Ex. 121; 2L. T. O. S. 331; 
& J. P. 412; 8 Jur. 180, Ex. Ch. 


Annotation :— Refd. Luinsden v, Shipcote Land Property Co. 
(1906), 05 L. 'T. 17. 


2541. ——— Application for taxation before 
action refused.}—Where a party cannot obtain an 
order to tax an attorney’s bill before action com- 
menced, he is entitled to the costs of taxation if 
more than one-sixth be taxed off after the com- 
mencement of the action. Thus, a judge at 
chambers having refused to make an order on the 
assignees of an attorney to tax his bill delivered 
to pltf., deft., after the assignees had commenced 
an action, on taxation, took off more than one- 
sixth :-—Held: that the master was wrong in 
allowing the assignees the costs of taxation.— 
EEATHERSTONHAUGH Vv. REEN (18383), 1 Cr. & M. 
495; 149 I. R. 495; sub nom. FEATIUERSTONE- 
WAUGH Vv. REECE, 2 Dowl. 30; 2 L. J. Kx, 232; 











sub nom. FEATUERSTONHAUGH v. KEEN, 3 Tyr. 
540. 
2542. - -- Action brought to avoid costs of 


taxation.|—-Where an attorney brings an action 
to recover the amount of his bill, & after action 
brought his bill is taxed, he is not bound to pay 
the costs of taxation, unless it appears that the 
action was brought to avoid those costs.—TOOMER 
v. FULLER (1833), 2 Dowl. 105. 

2543, ---— Bill reduced by less than one-sixth.]— 
Where an action is brought on an attorney’s bill 
which before trial is reduced on taxation by less 
than one-sixth, & deft. afterwards succeeds in the 
cause on a plea of set-off, deft. is not entitled to the 
costs of the taxation as costs in the cause. 
WILSON v. KNaPpp (1840), 8 Dowl. 426; 4 Jur. 
220. 

2544, Payment into court by client—Money 
taken out by solicitor--Whether costs of taxation 
are costs in the cause.|—Where an order is ob- 
tained to tax an attorney's bill, after action 
brought thereon, & deft. then pays the amount 
found to be due into ct., which pltf. takes out, the 
costs of the taxation of the bill are rightly taxed 
to pltf. as costs in the cause.—THOMAS v, SWANSEA 
CorRpPn. (1843), 11 M. & W. 83; 2 Dowl. N. S. 
1003; 12 L. J. Ex. 281; 132 H.R. 725. 

2545. Order for taxation after verdict in action— 
Whether one-sixth rule applicable.|—LuMspun v, 
Simipcotgs LAND Co., No. 1572, ante. 





H. Action for Account. 


2546. Whether solicitor or client liable—Bill re- 
duced by one-sixth or more.|——A bill was filed by 
the exors. & devisees in trust under a will, to have 
the trusts of the will established, & the usual 
accounts taken. J. F. acted as the solr. of pltfs. 
as well as of defts., & conducted the proceedings 
in the suit subsequently to the decree, until the 
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conduct of it was taken from him by pltfs., & a 
new solr. appointed by them. J. F. having 
delivered up the documents relating to the suit 
to the new solr., a paper writing was discovered 
amongst them, purporting to bea copy of a charge 
which had been carried in by J. F. under the 
decree, in the joint names of certain persons, of 
whom J. F. was one, as creditors of testator: the 
charge thereby made by J. F., for himself amounted 
to the sum of £57, alleged to be the balance due 
from testator’s estate for business done by J. F. 
for testator & his son, as partners in business, on 
testator’s retainer, after deducting from the 
aggregate amount of his several bills of costs the 
sums received by him from testator on account 
of such business. On the copy of the charge found 
amongst the documents so delivered up by J. ¥. 
was indorsed a memorandum, in the handwriting 
of J. F.’s town agent, to the effect that the charge 
had been allowed, subject to the approval thereof 
by defts.’ solr.: the copy also bore a subsequent 
indorsement, in the same handwriting, to the 
effect that the charge had been afterwards ahso- 
lutely allowed, but no entry to any such effect 
was to be found in the master’s books. The 
master having referred the bills of costs to be 
taxed, J. F. withdrew his charge. On application 
to the ct. by pltfs. by petition, the bills of costs 
of J. F. were ordered to be taxed, & an account 
was directed to be taken of the moncys received 
by J. F. on account thereof, & more than one- 
sixth part of the amount of the bills having been 
taken off on taxation, J. F. was ordered to pay the 
costs of petitioners’ occasioned by his charge, & 
also the costs of petitioners’ application to the 
ct. relative to the charge & bills of costs, & conse- 
quential thereon.—ACEY v. SIMPSON (1843), 12 
L. J. Ch. 449. 


2547, -- — -—— Discretion of court.|—-BARTON 
v. Pyne, No. 2506, ante. 
2548. ---—- Bill reduced by less than one-sixth-—- 


More than one-sixth taken off in action.]—(1) Less 
than one-sixth was taken off a bill of costs on 
taxation, but more than one-sixth was taken off 
in the suit, which was one for a general account 
between the solr. & client, on other grounds, into 





which the taxing master could not enter. The 
costs of taxation were allowed to the solr. 
(2) A solr. took up his client’s bills :—JIeld: 


these payments could only be treated in the same 
light as any other ordinary cash advances made by 
the solr. for the benefit of his client, & the solr. 
was not entitled to charge interest thereon.— 
May v. BIGGENDEN, CHEESEMAN v. MAy (1857), 
24 Beav. 207; 53 H.R. 337. 

Annotations -—--Refd. Hill v. South Staffordshire Ry. Raa 


L. R.18 Eq. 1543; Mozley ve. Cowie (1878), 26 W. dt. 854. 


L. Party and Parly Taration. 

See R.S. C., Ord. 65, rr. 19G., 27 (28), (B8B), (55). 

2549. Whether solicitor liable-—-More than one- 
sixth taxed off—-‘‘ Costs payable out of a fund or 
estate ’’—Personal liability of party to pay costs. |— 
SIMMONS v. SIMMONS (1895), 30 Sol. Jo. 673. 
Annotation :-—Reftd. Buchan v. Ayre, [1915] 2 Ch. 474. 

2550. —--- ~---- ----- Agreement for indemnifi- 
cation out of property.|—A trustee of leasehold 
property, on which at the request of his cestuis que 
trust he had created incutmbrances involving a 
personal liability on his part, brought this action 
claiming to be indemnified by them personally & 
also out of the property. By the order made in 
the action the ct. declared that pltf. was entitled 
to be indemnified out of the property against this 
personal liability & costs, including the costs of 
the action, & gave pltf. liberty to apply for giving 
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Sect. 6.—Costs of iaxation—The one-siath rule: Sub- 
sect. 3, J.; sub-sects.4 & 5. Sect. 7.) 


effect to his indemnity, if not completed within 
six months, & directed taxation of pitf.’s costs. 
Pitf.’s solrs.’ bill was reduced on taxation by more 
than one-sixth, & the taxing master, holding that 
the case fell within R. 8S. C., Ord. 65, r. 27 (388), 
disallowed the solrs. their costs of drawing & 
copying the bill & of attending the taxation. On 
a summons to review :—Held: pltf.’s costs were 
not payable out of a ‘fund or estate, real or 
personal,” within R. S. C., Ord. 65, r. 27, (388), 
& the taxing master was wrong in disallowing 
these costs.—BUCHAN v. AYRE, [1915] 2 Ch. 474; 
85 L. J. Ch. 72; 113 L. T. 1151; 60 Sol. Jo. 45. 


SUB-SECT. 4.—ENFORCEMENT OF ORDER. 

2551. By solicitor—Time for application—At 
taxation.|-~Where an attorney is entitled to the 
costs occasioned by the taxation of hig bill, he 
ought to apply for them at the time; & cannot 
recover them by motion after making a subse- 
quent settlement.—WHITVIELD v. JAMES (1823), 1 
Bing. 207; 8 Moore, ©. P. 40; 1L.J3.0.8. 0. P. 
65; 130 E.R. 84. 

2552. —- -- ——— Settlement after taxation-- Sub- 
sequent motion for recovery.|—-WIIITKIELD v. 
JAMES, No. 2551, ante. 

2553. By client---Promise by attorney to pay 
costs if account rendered—No account rendered— 
Liability of solicitor for costs of client’s applica- 
tion.|-- An attorney liable to pay the costs of a 
taxation of his bill, having promised to pay those 
costs if an account Were given him, not liable to the 
costs of an application to the ct., made without 
sending such account.— KEELING v. ITEUDE (1831), 
9L. J. O. S.C. P. 225. 

2554, —-—- Attachment.| --An order was made 
against a solr. for taxation of his bill of costs & 
payment, within four days of certificate, of the 
balance, if any, due from him, costs of taxation 
being reserved. A balance was found duc from 
him. A subsequent order directed that the costs 
of taxation should be paid by the solr. :—Held: 
both sums were payable by the solr., as an officer 
of the ct., within the exception in Debtors Act, 
1860 (c. G2), 8. 4, & on default in payment, a writ 
of attachment might issue against him in respect 
of both suins.—Re A Souicrror, [1895] 2 Ch. 66; 
64 L. J. Ch. 467; 43 W. R. 490; 39 Sol. Jo. 399 ; 
sub nom. Re W., 72 L. T. 679. 

Annotation :—~Folld. fe N. (1917), 61 Sol. Jo. 445. 





Sus-sEcr. 5.—APPEAL. 

2555. Effect of delay in applying for rescission.]|— 
It is too late to rescind an order allowing to pltf.’s 
attorney the costs of taxing the costs on the back 
of a writ, for which more than a sixth was taken 
off after the order has been made a rule of ct. & 
an attachment obtained upon it.—THOMPsOoN v. 
CARTER (1835), 83 Dowl. 657. 

Annotation :—Refd. Gibbs v. Flight (1853), 13 C. B. 803. 

2556. Whether granted—Where objection should 
have been taken before master.]—Deft. in an 
action paid within four days the amount of debt 
& costs indorsed upon the writ under the C. L. P. 


PART VI. SECT. 6, SUB-SECT. 4. PART VI. 

n. By solicitor—A ttachment—Costsof 
lazation ancluded in certificate wathout 
authority— Refusal to set aside attach ment 
where undue delay by client.J—McGitt 
vw Sexton (1850), 1 Gr. 311.--CAN, 


2557 |. Moderation distinguished from 
tacation.J—Moderation of a_ bill 

costs by tho registrar of probate is not 
a taxation & does not deprive a client 
of bis right of taxation.—I?te CREAGH 
vo. WILLIAMS, Jar pp. Hume (1895), 17 
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Act, 1852 (c. 76), s. 8, but afterwards had the costs 
taxed. Upon taxation two items, amounting to 
less than one-sixth of the whole amount, were 
taxed off. An order was afterwards made by a 
master of the ct. sitting at chambers for payment 
of the costs of taxation by deft. Upon the hearing 
of the summons no objection on the part of deft. 
was made to the payment of the costs of taxation, 
on the ground of the nature of the items so charged 
& taxed off. Deft. having moved to rescind the 
order :—Held: though there was a discretion in 
the ct. to allow or disallow the costs of taxation 
to pltf., the ct. would not now rescind the order on 
the ground that the items taxcd off were such as 
plitf.’s attorney must have known to be not allow- 
able, no objection having been made before the 
master on that ground.—CARPENTER v. CALVERT 
(1868), 17 L. T. 578. 


Sect. 7.—MODERATION OF COSTS. 

See R. S. C., Ord. 65, vr. 27 (26). 

2557. Moderation distinguished from taxation.]— 
In 1882 trustees were appointed by a private Act 
of Parliament, with powers to raisc sums not 
exceeding £350,000 by mtge. of the Aylesford 
settled estates in fec, for the purpose, among other 
things, of paying the seventh ecarl’s debts. ‘The 
seventh earl had created charges upon his life 
estate to the amount of £192,000 all of which had 
become vested in the Eagle Insurance co. The 
trustees borrowed £232,000 from the same co. on 
mtge. of the fee of the settled estates, of which 
£192,000 was retained by the co. in discharge of 
their charges on the life estate, & the remaining 
£40,000 paid to the trustees. After the seventh 
earl’s death an order was made in an action 
brought by the eighth earl against the trustees for 
an account. The account taken in by the trustees 
included a great number of bills of costs, which 
they had paid to their own solrs. & to the solrs. of 
mtgees. in respect of their dealings with the settled 
estates. Seventeen of these bills were referred 
by the chief clerk to the taxing master for taxation 
under Rh. S. C., Ord. 65, r. 27 (26). From three 
bills, amounting to (a) £415 2s. 6d., (b) £385 3s. 6d., 
& (c) £343, tho taxing master taxed off only 
(a) £7 2s. Gd., (b) £3 1s., & (c) £6 11s. In the bill 
(d) relating to the mtge. to the Ii. Insurance co. 
for £232,000 the mtgees.’ solrs. had charged, & the 
trustees paid, the scale fee upon the whole sum 
(£1,255). The taxing master disallowed this, & 
allowed by way of compromise, instead of the 
proper charges under Sched. II., the scale fee on 
£40,000 only, regarding the transaction as a further 
advance. ‘The trustees took out a summons to 
review the taxation :—Held: a reference to the 
taxing master under It. S. C., Ord. 61, r. 27 (26), 
iy for moderation, not taxation, & the fact that 
the reductions obtained in such a reference were 
less than the costs of taxation would have been 
did not show that the trustees were justified in 
paying the bills (a), (6), & (c) without taxation.— 
AYLESFORD (MARL) v. PouLerr (MARL), [1891] 1 
Ch. 248; 63 1. T. 519; 39 W. IR. 106; revsd. on 
other grounds, [1891] 1 Ch. 254, C. A. 


Annotations :—Reld. Re Smith, Hands v. Andrews, [1893] 
2 Ch. 1; Goodchild v. Roberts, [1925] Ch. 592. 





SECT. 7. N. 8. W. L. R. (Eq.) 6; 12 N.S. W. 
W. N. 85.—AUS. 
of 2557 il. .}—+Moderation is a well 


understood term, & is more Hberal 
than taxution oven as between solr. 
& client.—BEATTY v. HALDAN (1884), 
6 OO. RN 715,—CAN. 


Part VI.—REMUNERATION OF SOLIcrroRsS—CostTs. 


2558. ——-.]—-GOODCHILD v. Roserts, No. 1563, 


te. 

0559. When moderation directed—Payment by 
executor or trustee—Charges appearing irregular or 
excessive.]|—An exor. or trustec is not entitled to be 
allowed without question the amount of bills of 
costs which he has paid bond fide to the solr. to the 
trust: & the master, without regularly taxing the 
bills, will moderate their amount. 

The principle of moderating the bill by a deduc- 
tion from charges, which, upon the face of them, 
are irregular or excessive, instead of submitting 
the bill to taxation, is great liberality towards an 
exor. (per CUR.).— JOHNSON v. TELFORD (1827), 3 
Russ. 477; 38 Io. R. 654. 
uinnotutions :—Refd. Brown v. Burdett (1888), 40 Ch. D. 

244; Aylesford v. Poulott (1890), 63 L. T. 519; Goodchild 

». Roberts, {1925} Ch. 592. 

2560. -.]|—A solr. who was one 
of the exors. of testator paid himself out of the 
assets a bill for business done for testator. Twenty- 
six years after the death of testator, & ten years 
after the death of the solr., a decree was made 
directing the usual accounts of testator’s per- 
sonal estate. The exor. of the solr, in bringing 
in his accounts under the decree, inserted the bill 
of costs as one of his items of discharge :—Weld: 
although as between solr. & client the bill was no 
longer subject to taxation, yet, as against the 
exor., the persons beneficially interested were 
entitled to question its amount as an item of dis- 
charge, but that an order referring it for taxation 
was not proper, the right course being to direct 
the taxing master to state whether any items 
objected to were fair & proper to be allowed, & 
to what amount.—ALLEN wv Jarvis (1869), 4 
Ch. App. G16; 17 W. RR. 9438; sub nom, ALLEN 
v. JARVIS, JARVIS v. ALLEN, 21 L, I. 280, L. JJ. 
Annotations ~- Apld. e Park, Cole v. Park (1889), 41 Ch. D. 

326 Retd. Brown v. Burdett (1888), 10 Ch. ID. 244, 

fie Miller, Chapman vo. Milter (1889), 5&8 L. J. Ch. 728, 

Aylesford v. Poulett (1890), 63 L. I. 519; Goodchild v. 

Roberts, (1925) £ Ch. 592. 

2561. ——.]-~The amount of costs 
allowed by a taxing master as between the chent 
& his solr. is not conclusive of the amount which 
the ct. will allow out of the estate. 

Anadministration action, which was commenced 
in May, 1875, came on in Nov. 1887, upon second 
further consideration. The judge finding that 
the costs would probably amount to nearly the 
Whole value of the estate. & believing that there 
had been unreasonable delay in the conduct of 
the proceedings, directed the taxing master under 
R.S. C., Ord. 65, r. 11, to inquire & report as to 
the delay & the costs occasioned thereby. The 
taxing master reported that there had been great 
delay in the suit caused by the conduct of the 
solr. for pitf., & disallowed considerable sums 
from the costs as between the various solrs. & 
their clients. The judge ordered that only a 
portion of the costs allowed by the taxing master 
to the several parties, including the costs of pltf., 
who was a trustee, should be paid out of the 
estate; & the Ct. of Appeal affirmed this 
decision. 

It was suggested that pltf.’s costs as taxed ought 
to be allowed against the estate, & that the taxa- 
tion should be taken as conchisive on that point. 
But on being pressed with the consequences of 
such a rule counsel very fairly admitted that it 
could not be maintained in all cases. Costs which 
a trustee may be bound to pay to his own solr. 





2559 i. When moderation directed— 
Payment by executor or trustee— Charges 
appearing irregular or  excesaire.j—- 
Where an exor. has in good faith paid 


Jo-VOL, XII. 


his solv.’s hill Of expenses ineurted in 
adininisterIng the cstate 
may without tauaims the bill, moderate 
by it deducting charges which ap 
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might be very improper costs as against the trust 
estate. Suppose a trustee, having little or no 
interest in the estate, were to allow a solr. to use 
his name as pltf. in an administration action, & 
were to encourage or permit him to carry it on 
in an unusually costly manner, although he might 
be liable for all such costs to the solr. so employed, 
it would be impossible to maintain that the ct. 
would be bound to permit such costs to be paid 
even out of a trust estate from which the trustee 
was entitled to the usual indemnity. The rule 
is thus stated in Lewin on Trusts, 8th ed., p. 636: 
“A trustee will have no claim to reimbursement 
out of the trust fund where the legal proceedings 
were occasioned by his own negligence in the first 
instance ; or were improperly instituted by him- 
self; & a trustee will not be allowed, without 
question, whatever sums by way of costs he may 
have paid his solr., for the bill, ag between trustee 
& cestui que trust, though not submitted to a 
regular taxation, which 1s between solr. & client, 
will be modcrated by the ct. by a deduction of 
such charges as may appear irregular & excessive.” 
I think this is an accurate statement of the prac- 
tice, & that the rule applies to costs occasioned 
by the improper conduct of a suit (Kay, J.).— 
Brown v. BurDETrT (1888), 40 Ch. D. 244; 60 
L. T. 520; 37 W. R. 533; 5 T. L. R. 88, C. A. 

Annotation :— Refd. Re Burn & Berridge (1908), 99 L. 'T 


2562. Costs occasioned by improper 
conduct of suit.|—Brown v. BURDETT, No. 2561, 
ante. 

2563. ——— Bill no longer subject to taxation.]—- 
ALLEN v. JARVIS, No. 2500, ante. 








2564. .|--fe Park, COLE v. PARK, 
No. 1710, ante. 
2565. Action on bill—-Verdict ob- 








tained.|-LuMspDEN v. Suipcore Lanp Co., No. 
1572, ante. 

2566. ——— Bill delivered to testator more than 
twelve months before death—Testator making no 
objection to charges—Executor alleging charges 
unreasonable.|—/?e Park, CoLm v. PARK, No. 1710, 
ante. 

2567. Abandoned proceedings for recovery 
of settled land-—Costs paid by tenant for life—~ 
Direction for reimbursement out of capital.|— 
The ct. has jurisdiction under Settled Land Act, 
1882 (c. 38), s. 36, to approve of proceedings once 
proposed to be taken for the recovery of land 
alleged to be subject to a settlement & to direct 
the costs to be rermbursed out of capital notwith- 
standing that at the date of the application the 
proceedings have been abandoned & the costs 
paid by the tenant for life. 

In order that the costs of proposed proceedings 
should be allowed, it is not necessary that they 
must be proceedings proposed to be taken at the 
date when the order is made. The bill of costs 
in the present case must be referred to a taxing 
master for moderation, & I will make the order 
in respect of the amount to be so ascertained 
(SARGANT, J.).—e WILKIE’S SETTLEMENT, WADE 
vy. Winkie, [1014] 1 Ch. 77; 83 L. J. Ch. 174; 
109 L. VT. 927; 58 Sol. Jo. 138. 

2568. Form of reference where moderation 
directed—Taxing master to state whether items 
allowable—-& to what amount.|—-ALLEN v. JAR- 
vis, No. 2560, ante. 

2569. 
Park, No. 1710, ante. 





j—Ie Park, COLE v. 











pear not to be proper.—McCaRrGgar 
the master o a LKOINSON (1870), 17 Gr, 525,.— 
A a 
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Sect. 7.— Moderation of costs. Sect. 8: Sub-sect. 1, 
A., B. (a) & (b), C. & D.3 sub-sect. 2.) 


2570. Objections on moderation—Before whom 
made—-Taxing master to whom costs referred.|— 
MEDLIcCOoTT v. HUBBARD (1888), 32 Sol. Jo. 258. 

2571. Reductions on moderation less than pro- 
bable costs of taxation—No justification for pay- 
ment of untaxed bill.|—AvyLresrorpD (EARL) v. 
PoOULETT (EARL), No. 2557, ante. 

2572, Allowance on moderation—R. S.C., Ord. 65, 
r. 7 (29A).]—GOoDCHILD v. ROBERTS, No. 1563, 
ante. 


Sect. 8.—INTEREST ON COSTS. 
SUB-SECT. 1.—INTEREST PAYABLE BY CLIENT. 
A. In General. 


See Civil Procedure Act, 1833 (c. 42), s. 28; 
Solicitors Acts, 1843 (c. 73), 8. 43; 1860 (c. 127), 
8s. 27; Attorneys & Solicitors Act, 1870 (c. 28), 
8.17; Remuneration Order, 1882, clause 7. 

2573. Application of Solicitors Act, 1860 (c. 127), 
8. 27.|—Above Act only applies to solrs., & a 
party to a suit cannot claim under it interest 
on his costs.—JENNER v. MORRIS, WERSTER v, 
JENNER (1863), 2 New Rep. 479; 11 W. R. 943. 

2574, Demand for interest.;—Jie BENTWICH, 
yi ge Witurams & Co. (1899), 44 Sol. Jo. 60, 

A 


2575. Sufficiency——Letter inclosing account. | 
—Notwithstanding the definition of the word 
“client” in Attorneys & Solicitors Act, 1870 
(c. 28), 8. 3, that Act docs not apply to accounts 
between country solrs. & their town agents. The 
Act is not retrospective, & therefore interest 
cannot be allowed under sect. 17 on disbursements 
made prior to the passing of the Act. 

In May, 1872, a country solr. commenced a 
suit against his London agent, claiming an account 
& taxation of the bills of costs between them. 
Deft. filed his answer in Oct. 1872, & thereby 
alleged a large balance due to him & claimed 
interest thereon. IZe had also, in 1869, furnished 
pitf. with an account which contained items for 
interest. In 1875 a copy of the account was 
inclosed in a letter which referred to the account, 
but made no forma] demand of payment, & which 
was signed by a firm of solrs. as his agents :— 
Held: neither the answer nor the letter inclosing 
the account was a sufficient demand in writing 
or notice within Civil Procedure Act, 1833 (c. 42), 
8. 28. 

Attorneys & Solicitors Act, 1870 (c. 28), which 
says that interest may be allowed on disburse- 
ments ... seems to me to deal entirely with 
cases arising between solrs. & their clients, & not 
those between country solrs. & their London 
ugents. I think the relation between these 
parties was not the common relation of a solr. 
to an ordinary client, but the relation of a London 
agent & a country solr. (JAMES, L.J.).—WARD 
v. Kyre (1880), 15 Ch. D. 180; 40 L. J. Ch. 
657; 43 L. T. 525; 28 W. RR. 712, C. A. 
Annotations -—Consd. Reid v. Burrows, [1892] 2 Ch. 413. 

Refd. Ward ». Lawson (1890), 43 Ch. D. 853; Sheba 

Gold Mining Co. v. Trubshawe, Rvley v. Master (1892), 


O1L. J.Q B 219; Tautz v. Archdale (1895), 11 T. L. R 
452; Re Wilde, [1910] 1 Ch. 100. 


2576. Delivery of bill.|-—-By General 
Order VIT. under Sohcitors Remuneration Act, 
1881 (c. 44), 5. 5... the interest which a solr. 
is entitled to recover under the Order on the 
amount due on business transacted by him is 
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not to commence till the amount due is ascertained, 
either by agreement or taxation—& it is provided 
that a solr. may charge interest at 4 per cent. 

er annum on his disbursements & costs, whether 
by scale or otherwise, from the expiration of one 
month from demand from the client. 

A solr. delivered his bill to a client without 
claiming interest. The bill was taxed, & the 
client paid the amount allowed on taxation. On 
such amount being paid the solr. claimed interest 
thereon at 4 per cent. from one month from the 
date of the delivery of the bill :—Held: the solr. 
was entitled to such interest. 

The words ‘ from demand ”’ mean ‘‘ from send- 
ing in the bill”? (LoRD Ester, M.R.).-~BLAIR v. 
CoRDNER (1887), 19 Q. B.D. 616; 56L, J. Q. B. 
642; 36 W. R. 109; 3 T. L. R. 796. 

2577. ——— --—- Action for account—Statement 
of claim claiming interest.|—Wanrp v. Eyre, No. 
2575. ante. 

2578. Defence claiming interest.] 
—WARD v. Eyre, No. 2575, ante. 

2579. From whom to be made—When 
client deceased—Personal representative.|—The 
legal personal representative of deceased client 
is the proper person from whom to demand pay- 
ment of a bill of costs as the person liable, so as 
to make the costs carry intcrest. 

In the administration by the ct. of an insolvent 
estate, a bill of costs due from deceased had been 
delivered, by direction of the chief clerk, to the 
solr. of a creditor having the conduct of the 
cause :—Held: there had been no demand for 
payment on the person liable, & the costs did not 
carry interest.—Re McMurpo, PENFIELD vt. 
McMourpo, [1897] 1 Ch. 119; 66 L. J. Ch. 67; 
75 L. T. 576; 45 W. R. 2443; 41 Sol. Jo. 114. 

2580. ——- —-—— Solicitor of creditor having 
conduct of suit for administration.}—/te MCMURDO 
PENFIELD v. MCMuRDO, No. 2579, ante. 

2581. Whether contract to pay interest Implied.] 
—Re BENTWICH, WATKIN, WILLIAMS & Co. 
(1899), 44 Sol. Jo. 60, C. A, 

Interest on judgments & orders, generally.|— 
See JUDGMENTS & ORDERS, Vol. XXX., pp. 172 
et seq. 

Interest on costs, generally.|—See Monry & 
MONEY-LENDING, Vol. XXXV., pp. 187, 188, 
Nos. 158-160. 


B. When Interest Payable. 
(a) In General. 


See Civil Procedure Act, 1833 (c. 42), s. 28; 
Solicitors Acts, 1843 (c. 73), 5. 43; 1860 (c. 127), 
s. 27; Attorneys & Solicitors Act, 1870 (c. 28), 
s. 17; Remuneration Order, 1882, clause 7. 

2582. Judgment in favour of solicitor affirmed on 
appeal.}|—If judgment for pltf. on an attorney’s 
bill be affirmed in the Exch. Chamber, that ct. 
will not allow interest.—WALKER v. Bayley 
(1800), 2 Bos. & P. 219; 126 BH. R. 1245, Wx. Ch. 

2583. After taxation —Subsequent to action for 
recovery of costs.|—After action brought an 
attorney’s bill was referred to taxation on the 
usual terms; previous to the commencement of 
the suit, pitf. had given written notice that he 
should claim interest :—Held: after a taxation 
upon such an order, on which the master allowed 
no interest, the ct. could not enable pltf. to re- 
cover it, either by a review of the taxation, or by 
sending the cause to a jury.—BERRINGTON v. 
PuILurps.{1836),.1 M. & W. 48; 4 Dowl. 768; 1 
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25741. Demand for_anterest.—Interest may be allowed ono Boy's pill of costs, if a demand in writing is made for it. 


Re MCCLIVE (1882), 9 P. R. 213.—OAN, __ 


Part VI.—REMUNERATION OF SOLICIroRS—Cosvs. 


ale, 404; Tyr. & Gr. 322; 5 L. J. Ex. 127; 150 


E. R. 341. 
Annotation :—Reld. Geake v. Ross (1875), 44 L. J. C. P. 
315 


2584. Pending taxation.|—Interest on a bill of 
costs while under taxation not allowed.—Re 
SmiTH (1846), 9 Beav. 342; 8 L. T. O. S. 2; 50 
BK. R. 375. 

2585. Solicitor taking up client’s bills.]|— May 
y. BIGG@ENDEN, CHEESEMAN v. May, No. 2548, 
ante. 

2586. Payment out of fund—Fund not belonging 
wholly to cHent.])—Attorneys & Solicitors Act, 
1870 (c. 28), 8. 17, which enables the taxing master 
upon a taxation of costs to allow interest on moneys 
disbursed by a solr. for his client, is intended to 
apply only as between a solr. & his own client, 
& docs not apply to a taxation of costs to be 

aid as between solr. & client out of a fund in ct. 
bolonaine wholly or partly to other persons than 
the client.—HWarrLanpD v. MURRELL (1873), L. R. 
16 Eq. 285; 43 L. J. Ch. 943 28 L. T. 725; 21 
W. R. 781. 

2587. Administration action—Necessity for 
special direction as to interest.]—-Re MARSDEN’'S 
HstatE, WITHINGTON v. NEUMANN, No. 2593, 
ost, 

2588. Interest on untaxed costs—-Necessity for 
special agreement.|—TEMPLEMAN v. Day (1881), 
16h. J. N.C. 91. 








(b) On Disbursements, 
Sce Attorneys & Solicitors Act, 1870 (c. 28), 
s. 17; Remuneration Order, 1882, clause 7. 


2589. Application of Attorneys & Solicitors Act, 
1870 (c. 28)—-Accounts between country solicitors 
& town agents.|— WARD v. EYRE, No. 2575, ante. 

2590. Advances made to client.|~—TEMPLEMAN 
v. DAY (1881), 16 J. J. N.C. 91. 

2591. Whether solicitor may appropriate pay- 
ments to costs—In order to claim interest on dis- 
bursements.|—A solr. who has made disburse- 
ments for lis chent, & who has received from the 
chent sums paid generally on account, but suffi- 
cient to cover those disbursements, is not entitled 
to appropriate the sums so received to costs for 
Which he has not delivered a bill, in order that he 
may, under Attorneys & Solicitors Act, 1870 
(c. 28), 5. 17, claim interest on the disbursements. 
—Re HARRISON (1886), as reported in 33 Ch. D. 
62; 27. L. R. 5455; on appeal, 33 Ch. D. p. 68. 


Anmtatwuns :—Refd, Stewart v. Weber (1903), 89 L. I. 559; 
Cavendish v. Stiutt, [1904] 1 Ch. nan ) L. 'T. 559; 


C. When Interest Commences. 


Sce Civil Procedure Act, 1833 (c. 42), s. 283 
Remuncration Order, 1882, clause 7. 


2592. Non-contentious business—One month 
from delivery of bill..—Biairn v. CorpNeErR, No. 
2576, ante. 

2593. Contentious business—Date of judgment.] 
—(1) Where in an administration action, costs 
have been directed to be taxed, & when taxed 
to be paid by the trustees out of testator’s estate, 
with a direction for division of the balance of the 
fund after such payment amongst the persons 
beneficially entitled, interest is not, in the absence 
of special dircction, payable on the costs. 


PART VI. SECT. 8, SUB-SECT. 1.— 
B. (a). BREMNER v. 

2584 i. Pending taxation.}J—Where a 
Recurity is given for the payment of 
untaxed coats, interest ts to be com- 
puted only from the date of the 
cortificate of taxation.—Re BLoom- 
ioe RSTATE (1878), 8 L. R. Ir. 83,— 


o. Before bill of costs delivercd.}— 
Mason (1837), 16 Sh. 
(Ct. of Sess.) 213, 13 Fac. Coll. 223.— 
SCOT. 


PART VI. SECT. 8, SUB-SECT. 1.—-D. 


2598 i. Agreement between client & 
solicitor— Duty of solicitor.}—-A security 
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(2) The Rules, under the Judicature Act, 
1883, Ord. 41, r. 8, & Ord. 42, r. 16, the effect 
of which, combined with Judgments Act, 1837 
(c. 110), ss. 17, 18, in the case of an ordinary 
action where costs are ordered to be paid ad- 
versely, is to give solr. the right to interest from 
the date of the judgment (CHITTY, J.).—e 
MARSDEN’S Estate, WITIINGTON v. NEUMANN 
(1889), 40 Ch. D. 475; 68 L. J. Ch. 260; 37 
W. BR. 525; sub nom. Re MARSDEN’S ESTATE, 
WILLINGTON v. NEUMANN, 60 L. T. 686. 


D. Agreements to Pay Interest. 

2594. Agreement of assignee in bankruptcy to 
allow ihterest—-Whether bankrupt’s estate bound.} 
—An agreement of the assignee to allow the solr. 
interest on the amount of his bill of costs, does not 
bind the bkpt.’s estate ; nor does a resolution of 
creditors, at a meeting held for this purpose, bind 
those who are absent.—Jte PHILIPPS, La p. 
Puruiprs (1836), 1 Deac. 368, Ct. of R. 

2595. Resolution of creditors to allow interest—~- 
Whether binding on _ absent creditors.|—Je 
PHiuipps, Kae p. Puitpps, No. 2594, ante. 

2596. Agreement between client & solicitor—— 
Whether taxation ordered as of course.|-—Iic 
Moss (No. 2), No. 1251, ante. 








2597. .|\—Re FAaNsvAWE (1905), 49 
Sol. Jo. 404. 
2598. -—— Duty of solicitor.;—An agreement 


between a solr. & a client without the intervention 
of any other solr., to allow the solr. interest on his 
bill of costs cannot be maintained independently 
of subsequent acquicscence, unless it appears 
that he informed the client that the law allowed 
no such charge. 

Where the relation of solr. & client had ceased 
after such an agreement had becn made, & the 
client subsequently, having in the meantime had 
proper advice upon the subject of the agreement, 
entered into oa second agrcement with the solr. 
in part founded on the former, which she did not 
seek to impeach till fourteen years after its date: 
—Held: there had been such delay & acquiescence 
as to preclude any title to rehef.—LyYDDON v. 
Moss (1859), 4 De G. & J. 104; 33 L. LT. O. S. 
170; 5 Jur. N.S. 687; 7 W. BR. 483; 45 I, It. 
41, L. JJ. 

Annotations :—Consd. Re Haslam & Hier-Evans, [1902] 1 

Ch. 765. Refd. Ward v. Sharp (1884), 53 L. J. Ch. 313. 








2599. Validity of.}] — LypDpon v. Moss, 
2508, ante. 
2600. ——.| — Re BENTWICH, WATKIN, 


WiiitaMs & Co. (1899), 44 Sol. Jo. 60, C. A. 
Agreements as to costs, generally.|——Sce Sccts. 
3, ante. 


Sus-sectT. 2,—INTEREST PAYABLE BY SOLICITOR. 

2601. Overpayment of costs—Money retained to 
meet costs—Delay of parties in having costs taxed 
—-No fraud or laches imputable to solicitor.|-— 
Where a solr. engaged in various suits, obtain 
payment out of ct. of a sum of money standing in 
trust in the cause, & retained it towards his costs, 
& upon a subsequent taxation of his bill it appeared 
that at the time he obtained payment of the money, 
he had, in fact, been already overpaid; the ct. 


taken for untaxed costs gives a solr. 
no right to interest on them. There 
may, however, be a contract to pay 
such interest, if it be made with full 
knowledge, sufficient advice, & necca- 
sary warning; but, in tho absence of 
these, it will be of no face between 
solr, cllent.—SHANNON v. CASEY 
(1874), 8 I. R. Eq. 307.—IR. 
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Sect, 8.—Interest on costs: Sub-sect. 2. Sect. 9: 


Sub-sects. 1 & 2.) 


refused, upon a motion for that purpose, to charge 

him with interest, the parties having made con- 

siderable deluy before they taxed the costs, & 
there being no fraud or laches imputable to the 

solr.—WR1GHT v. SouTHWOOD (1827), 1 Y. & J. 

5627; 148 i. R. 779. 

2602. Interest on amount taxed off bill—Amount 
deducted to be refunded.|—If, after payment, a 
solr.’s bill be referred for taxation, & more 
than one-sixth is taxed off, interest will not be 
allowed on the sum go taxed off, & to be refunded 
by the solr.—He Wars (1845), 5 L. T. O. S. 474. 

2603. Mixing trust moneys with ordinary account 
of firm at bank—Liability to compound interest.]— 
Mixing the money with the ordinary account of a 
firm of solrs. at a bankers is not such employment 
in business as will render a member of the firm 
liable to compound interest.—BURDICK v. GARRICK 
(1870), 5 Ch. App. 233; 39 L. J. Ch. 369; 18 
W. BR. 387, L. C. & GL. J. 

Annolalions :-—Refd. Gilroy v. Stephens (1882), 51 L. J. Ch. 
834. Mentd. Gray v. Batennan (1872), 2b W. RR. 137; 
Boatwright v. as pee (1873), 43 L. J. Ch. 12; Watson 
v. Woodman (1875), L. R. 20 Eq. 721; Banner v. Ber- 
ridge (1881), 18 Ch. D. 254; Re Exchange Banking Co., 
Fliteroft’s Case (1882), 21 Ch. D. 519; Ae Boll, Lake v. 
Boll (1886), $4 Ch. LD. 462, Charles 7. Jones (1887), 35 
W. RR. 615; Dooby v. Watson (1888), 39 Ch. D. 178, 
Lyell v. Kennedy, Kennedy v. Lyell (1889), 14 App. Cas. 
437; Phillips +. Homfray (1890), 44 Ch. D. 694; Fe 
Sharpo, /ée Bennett, Masonic & General Life Assce. v. 
Sharpe, [1892] 1 Ch 151; Soar v. Ashiell, (1893) 2 
Q. 2B. 3905 Friend v. Younus, [1897] 2 Ch. 421; Silkstone 
& Haigh Moor Coal Cu. vr. Hdey, (1900) 1 Ch. 167, North 
Ameuican Land & Timber Co. v. Wathins, [1904] 1 Ch. 
242; Jteid-Newfoundland Co. 7. Anglo-American Tele- 
graph Co., [1912] A. C. 555; Wonry v. Hammond, [1913] 


DIO 5 

-LB. 5453 Re Allsop, Whittaker v. Bumford, [1914] 1 
Ch. 1; Nocton vw. Ashburton, [1914] A. C. 932; Re 
Luchardson, Pole v. Pattenden, {1920] 1 Ch. 423; Taylo 
p. Davier, [1920] A. C. 636; Dominion Coal Co. v. Ma 
hinonge $.S. Co., [1922] 2 K. B, 182. 


Szcr. 9.—SECURITY FOR COSTS. 
SUB-SECT. 1.—IN GENERAL. 

See Attorneys & Solicitors Act, 1870 (c. 28), 
8. 16; Solicitors’ Remuneration Act, 1881 (ec. 44), 
8. 5; Itemuneration Order, 1882, clause 7. 

2604. Security for costs already due—General 
rule.j-—-C. for many years cmployed D. as his 
attorney, & in the course of those years became 
largely indebted to D. for business done & money 
lent. From time to time D. delivered accounts 
to C., but reccived no payments of any consider- 
able amount from his client. ©. afterwards 
employed other attorneys. Ultimately, C. being 
threatened with an execution by a judgment 
creditor, applicd to D. for his assistance, who 
procured the money for him by way of mtge., but 
stipulated that the mtge. should stand as a security 
for his own debt, as well as the judgment debt. 
(. having assented to this arrangement, executed 
the mtge. deed, & also a deed of trust of even date, 
Which was prepared jointly by D. & the attorneys 
of C., by which it was agreed that the mtge. should 
stand as a security for the amount of D.’s debt, 
to be settled by arbn., & that in such settlement no 
prejudice should arise to D. by reason of the lapse 
of tame :—ITeld; this transaction did not amount 
to the receiving of a gratuity by an attorney from 
his client, & consequently, in the absence of any 
fraud, Was sustainable in a ct. of equity. 





PART VI. SECT. 9, SUB-SECT. 14. 

26544. Security for costs already due 
General rule.J—A policitor may take 
security froin a chent for costs incurred 
though the relationship between them 


has not been terminated & the costs 
not taxed but the amount charged 
against the client must be made up of 
nothing but o reasonable remuneration 
for services & necessary disbursements, 


SOLICITORS. 


A security which has been given to an attorncy 
by his client for a debt really due, or as a reward 
for services already rendered, will not be set aside 
in equity —CHESLYN v. DALBy (1836), 2 Y. & C, 
Ex. 170; 160 B. R. 357; subsequent proceedings 
(1840), 4 Y. & C. Ex. 238. 

2605. —-— —-—.]—-S. having paid off a debt 
secured by mtge. upon real estates, in the equity 
of redemption of which his wife was, at the date 
of their marriage, entitled to a life interest to her 
separate use, afterwards, without her privity, 
assigned the mtge. to the solr. of himself & wife as 
security for a debt due to such a solr. for costs 
principally incurred in a suit in which he acted, 
first for the wife before her marriage & afterwards 
for both the husband & wife. 

The solr., having subsequently purchased from 
the original mtgee. for £40 a debt, for costs, of 
£175, which the latter would have becn entitled 
to have added to his mtge. debt, was held entitled, 
as against the wife to the benelit of such purchase, 
but to the extent only of securing himself in 
respect of the debt due to him from the husband.— 
NELson v. Bourn (1857), 27 L. J. Ch. 1103; 3 
Jur. N.S. 0513; 5 W. R. 722; subsequent procced- 
ings (1858), 8 De G. & J. 119, L. JJ. 

2606. Assignment of Jand.|——After verdict, 
but before judgment, W., a pltf. in ejectment, on 
July 11, assigned a tield of potatoes, with the crop 
growing on it, which he held under a lease, the 
subject-matter of the action, to Ins attorney in 
the action, as a security for money advanced by 
the attorney, & for the amount due for costs 
already incurred in the action. One of defts., 
a sheriff's officer, on July 17, seized the crop of 
potatoes, under a fi. fa. against W. On the same 
day, but afterwards, possession was delivered 
by another sherift’s officer of the field in question, 
under a habere facias possessionem, to W., who 
immediately transferred the possession to an 
agent attending for the attorney. On July 30 
the first sheriffs officer sold the potatoes, by 
auction, as a separate lot, after notice given him 
of pltf.’s title, to J., who, after taking an assign- 
ment of the lease from the shenff entered & took 
the potatoes :—Held: the assignment to the 
attorney was not void by reason of the statutes 
against maintenance & champerty, or as being 
against public policy, since it was not an absolute 
sale of the subject-matter of the ejeetment, but 
only a security for past advances: & an action 
quare clausum fregit lay for the attorney against 
the sheriff & his officers as his title related 
back to the time when it accrucd.—RADCIAPPE 
v, ANDERSON (1860), LE. B. & I. 8195 120 BH, QR. 
7153; sub nom. ANDERSON v. RADCLIFFE & 
WALKER, 29 L. J. Q. B. 1283; 1 1. T. 4873 6 
Jur. N.S. 578; 8 W. 1. 283, Ex. Ch. 

Annotations :-—Refd. Guy v. Churchill (1888), 40 Ch. D. 
481: many i ». Macedo (1891), 8 T. L, Rt. 48; Alabaster 
v. Harness & Medical Battery Co. (1894), 64 L. J. Q. B. 
76; Ocean Accident & Guarantee Corpn. v. Ilford Gas 
Co., [1905] 2 K. B. 493. Mentd. Dickinson v. Burrell, 
Stourton vw. Burrell (1866), L. kt. 1 Tq. 337, 

2607. Deposit of policy—Subsequent assign- 
ment of policy to secure advances—Whether policy 
secures costs & advances.|—A solr. took a deposit 
of a policy from his client, under a parol agreement 
that it was to secure his then existing costs. After- 
wards he made advances & took an assignment of 
the policy to secure them ; the deed saying nothing 
about the costs :—Held: the deed expressing no 








—-KNOCK v. OWEN (1904), 35 5. C. BR. 
168.—CAN., 

2604 ii. ——-,J]—There is norule 
which prevents an attorney from taking 
security or otherwise arranging with 
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igreement that it was to include the costs, the 
jsossession under it merged the possession under the 
leposit, & the policy was only a security for the 
ydvances.—VAUGHAN v. VANDERSTEGEN (1854), 
2 Drew. 289; 61 BE. R. 730; sub nom. VAUGHAN v. 
VANDERSTEGEN, fie ANNESLEY, 2 Iq. Rep. 1257; 
23L. T. O. 8. 328. 

i{nnotations :—Mentd. Johnson v. Gallagher (1861), 3 De 

q. KF. & J. 494; London Chartered Bank of Australla 

v. Lompriére (1873), L. R. 4 P. C. 572. 

2608. Costs due & to become due.]— WILLIAMS 
vy. PracottT, No. 2616, post. 

2609. Security for future costs—Whether 
allowed.]—A solr. cannot receive a deposit of title 
deeds as security for future bills.—Re DUDDERIDGE, 
Ex p. LAING (1835), 2 Mont. & A. 381, Ct. of R. 

2610. .|—A. security taken by a solr. 
for future costs is not valid.—BooTs v. CRESWICKE 
(1844), 13 L. J. Ch. 217; 21. T. 0. S. 4983; 8 
Jur. 823, L. C. 

2611. 

1271, ante. 
——— Mortgage for costs.|— Sce Nos. 2614- 
2621, post. 

2612. Promissory note obtained under pro- 
test—-Whether solicitor compelled to give up note.| 
-——Where during the imprisonment of a person 
he employed an attorney to conduct an applica- 
tion for his discharge by the Insolvent Ct., & the 
attorney refused to proceed until he had signed a 
prouussory note, which he did, under protest ; 
& alter the discharge of prisoner, an action was 
brought upon the note in the name of the clerk of 
the attorney, who, 1 was sworn, was beheved not. 
to be interested in it, the ct. refused to grant a 
rule, calling upon the attorney to give up the note, 
upon the ground of its having been obtained by 
duress & fraud.—-Warrs v. BLAYNEY (1813), 1 
Dow. & Tu. 203 5; 7 Jur. 854. 

2613. Undertaking by solicitor’s clerk---To pay 
money into court as security—Whether binding on 
solicitor.|-—GUEBERT v. Mom (1881), 25 Sol. Jo. 
o92, C. A, 








-.}—-PARSONS 7. SPOONER, No. 





SUB-SECT. 2.—MoORTUGAGE FOR Coss. 
2614. Whether mortgage valid — For future 
costs.j|-—-An attorney cannot take from his client 
a mtge., ab ante, for the amount of his future bill, 
jor business to be done. But for disbursements, 
& moncy to be advaneed he may.—PrrcuER v. 
Riary (1821). 9 Price, 79; 147 KE. R. 27. 


Annotations :-—--Folld. Williams v. Piggott (1825), Jac. 598. 
Consd. Booth v. Creswicke (1844), 13 L. J. Ch. 217. 


2615. ——-- -}—An attorney cannot take a 
mtge. from his client for securing future costs.—- 
JONES v. TRIPP (1821), Jac. 8322; 387 1. R. 873, L. C. 
ee ane :-~Folld. Booth v. Creswicho (18414), 13 LL. J. 

2616. —---- ———.]_-Mtge. by client to attorney 
for costs due & to become due, held, a valid 
security for the costs then due only.—WILLIAMS 
v Pracorr (1825), Jac. 598; 37 BK. R. 976. 
Annotation :--Consd. Booth v Creswicko (1844), 13 L. J. 











2617. ——— Equitable mortgage.|—ZJtc 
Evans, Ex p. Bovitn (1826), 2 Mont. & A. 
382, n. 

2618. For business to be done.]—PircuEnr 





v. Riasy, No. 2614, ante. 

2619. —-—- For disbursements.|—PITCHER v. 
Riesy, No. 2614, ante. 

2620. For money to be advanced.|- -- 
PITCHER v. RicBy, No. 2614, ante. 

2621. For costs due.J|—WILLIAMS v. 
Piacottr, No. 2616, ante. 

2622. ——- Mortgage by trustees of turn- 
pike roads.|—The trustees being indebted to their 
clerk in £81, for business done as a solr., gave him 
a mtge. for £80, which recited the consideration 
to be money advanced by him to them :—Held: 
the mtge. was valid under Turnpike Roads Act, 
1822 (c. 126), s. 81, the transaction being equivalent 
to money “ borrowed & taken up at interest ”’ 
by the trusteces.—Dor d. JoNES v. JONES (1850), 
as reported in 5 Exch. 16; 19 L. J. Wx. 284; 
155 E.R. 7. 

2623. ——-- Issue of debentures by company.|— 
Semble: it isin the “ ordinary course of business ”’ 
for a co. which has power under its memorandum 
& arts. of assocn. to issue debentures, to issue 
debentures to its solr. as security for lus costs of 
defending an action brought by debenture holders. 
—e TUBBARD & Co., L’p., HUBBARD v. TTUBBARD 
& Co., Lrp. (1808), 68 L. J. Ch. 54; 79 L. T. 665 ; 
5 Mans. 360. 

2624. Mortgage to secure present & future 
advances—Costs incurred after notice of subsequent 
incumbrance.]——(1) An attorney held an assign- 
ment of two terms to attend the inheritance of an 
estate recovered by hitn for his client. On a rule 
being made to tax his costs, it was part of the rule 
that the master should decide whether, & if so, 
upon what terms, the attorney should execute to 
his client assignments of these terms. The master 
having made his allocatur, directed that the 
attorney should, on payment of what was due, or 
on security for the same being given to his, the 
master’s, satisfaction, execute assignments of these 
terms at the cost of the client :—Held: this did 
not constitute a charge on the estate so as to give 
the attorney a pvriomty from the date of the 
allocatur ; for the master had no power to direct 
that these terms should stand as a security for the 
amount of the costs. 

(2) An indenture was executed by N. to R., at 
that time N.’s attorney, to secure what was then 
due to R., & also future advances. ‘This indenture 
was made a first charge on N.’s property. &., 
who had previously been N.’s attorney obtained 
against N. a rule absolute for payment of costs 
found due on the master’s allocatur ; he registered 
this rule, & thus became a second incumbrancer. 
R. then became largely N.’s creditor for costs 
subsequently incurred :—eld: on an_ order 
allowing S. to redeem JR., these subsequent costs 
could not be taken into the account.—SHAW v, 
N&ALE (1858), 6 11. I. Cas. 581; 271. J. Ch. 444 ; 
311. T.0.8.190; 4 Jur. N.S. 695 5; 6 W. RR. 635 ; 











TANDY (1842), 5 7. Eq. R. 1.—IR. 


Ch. 217, 
his client for the payment of costs 863; 24 N. S. W. W.N. 213 —AUS. 
Which have actually become due. 2609 ii. ——,]~-A security taken 


Movonyur Doss » Romanauti LAW 
(1878), I. L, 2. 3 Cale. 473.—IND. 

p. —— Assignment of  lease,}--- 
GALBRAITH v. IRVING (1885), 8 O. R. 
751.—CAN, 


4 —— Bonds on penalties payable 
with — intereat.J---FOWLER 2. MOORE 
(1837), 2 Jo. Bx. Ir. 415.— IR. 

2609 i. Security for future coats— 
Whether allowed, }—PERMANENT TRUS- 
TER Co, OF New SouTH WALxEs, LTp. 
v». CAMPRELL (1907), 78. R. N.S. W. 





from a client by an attorney or counse) 
for costs to accrue in respect of services 
to be rendered to the client is invalid 
& cannot be enforced.—Hore v. CALD- 
WELL (1871), 21 C. P. 241.—CAN. 


2609 iil. -.J—A security for 
costs to be incurred is vold as being 
against public policy, & therefore 
incapable of confirmation after the 
subsequent costs have been incurred, 
although a valid security for such 
costs may thus be given.—-WILLENE r. 


PART VI. SECT. 9, SUB-SECT. 2. 

26141. Whether mortgage vald—For 
future costs.)-~LOCKING v HALSTEAD 
(1888), 16 O. R. 32.—CAN. 

2618 i. For business to be done.) 
=a ©, STITT (1867),17 C. P, 589. 








r. For costs due—Valid as tv 
amount taxed.|—If an attorney take 
a bond or a mtge. for his costs, the ct. 
will only suffer it to stand as a security 
for so much as shall appear to be duc 
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& B.) 


10 E. R. 1422, H. L.3 revsg. (1855), 20 Beav. 
157. 


Annotations :—As to (1) Refd. Turner v. Letts (1855), 20 
Jeuv. 185; Briscoe v. Briscoe, [1802] 3 Ch. 543; Ie 
Knight, Knight v7. Gardner, [1892] 2 Ch. 368 ; Meguerdit- 
chian ¢. Lightbound, [1917] 2K. B. 298. As to (2) Refd. 
Hopkinson v. Rolt (1861), 9 H. L. Cas. 614; Menzies +. 
Lightfoot (1871), L. BR. 11 hq. 459. Generally, Mentd. 
Heavan v. Oxford (1855), 6 De G. M. & G. 492; North v. 

Stewart (1890), 15 App. Cas. 452. 

2625. Whether property recovered may be 
directed to stand as security.;—-SHAW v. NEALE, 
No. 2624, ante. 

2626. Bankruptcy of client — Application by 
assignee to set aside mortgage—& for taxation— 
Waiver of objection to taxation.|——Property was 
mortgaged by a client to his solr. as security for 
costs incurred & to be incurred. The client 
became bkpt., & his assignee applicd by summons 
to set aside the mtge. & to have all the bills taxed. 
The judge refused the application, on the ground 
that asolr. might arrange with his chent to accept 
a stated sum for costs, & so avoid the expense of 
taxation: but a letter being produced, which was 
read as a waiver of any objection to a taxation :— 
Held: that order must be discharged, & general 
taxation directed. Semble: but for the waiver, 
there would have been no right in the client to 
procure taxation, except upon a bill filed.—Jte 
THOMPSON (1866), 14 L. UT. 6, L. JJ. 

2627. Mortgage by husband to secure costs in 
divorce suit---Whether determined by order for 
variation of marriage settlement.}|—Although the 
ct., in directing a variation of settlements after 
a decree dissolving a marriage, has power under 
Matrimonial Causes Act. 1859 (c. 61), s. 5, to make 
an order affecting the interests of third parties 
created before the date of the petition for variation 
of the settlements, the interests of mtgees. created 
before that date will, as a general rule, be respected. 

An ante nuptial settlement of a sum of £40,000, 
gave the husband a first life interest in £15,000, 
& a second life interest in the remainder of the 
fund. All the settled property was derived from 
the wife, the husband having nu property ot his 
own, except a military pension of £120 per annum. 
There was no issue of the marriage. The wife 
obtained a decree nisi for a dissolution of her 
marriage on the ground of her husband’s adultery 
& cruelty. Shortly before the decree nisi was 
pronounced, resp., who had previously borrowed 
£4,200 upon the security of his life interest under 
the settlement & of certain policies of insurance 
upon his own life, executed a further mtge. of his 
life interest in favour of his solrs., to secure their 
costs in the divorce suit, After the decree nisi 
had been made absolute, petitioner presented a 
petition for variation of the settlement. The ct., 
although it had ordered that resp.’s interest in the 
settled property should be extinguished, refused 
to make an order, declaring that the interest of 
resp.’a solrs. under the second mtge. was thereby 
determined.—WIGNEY v. WIGNEY (1882), 7 P. D. 
228; 51L. S.P.84; 47 L. T. 129; 31 W. BR. 140. 
Annotation :—Consd. Nevill v. Nevill (1893), 69 L. T. 463. 

Enforeerent of security.]|—Sec Nos. 2628, 2629, 
post. 

Relief by the court—Whether security valid 


to extent of proper charges.|—Sre Nos. 2633, 
2634, post. 


to him on taxation —KENNRY 
BROWNE (1796), 3 Ridg. Parl. Rep, 


u. a ——— Casts not ascertained 
bill delivered. }—BRISTOWR v, WARNIGE 


v (1847), 101, Eq. R. 246.—IR, 


a. Bankruptcy of client—Right of 
trustee to balance.J—Re WnriGut (1906), 
3 Tas. L. R. 1.—AUS, 


SOLICITORS. 


—— On what grounds granted.]- -See Nos. 2636— 
2638, 2644, 2645, post. 


SUB-sSECT. 3.—ENFORCEMENT OF SECURITY. 


2628. Foreclosure of mortgage — Cross-action 
alleging negligence.]—-A solr. files his bill for fore- 
closure of an estate pledged as a security for costs. 
The client files a cross-bill, alleging the costs 
demanded to have been occasioned by negligence 
& want of skill ; demurrer overruled on ground of 
equitable set-off.—Pracorr v. WILLIAMS (1821), 


6 Madd. 95; 56 E. It. 1027. 

Annotations :—Refd. Montriou v. Carvick (1841), 6 Jur. 
97; Rawson v. Samuel (1841), Cr. & Ph. 161; Great 
Western Insce. v. Cunliffe (1874), 9 Ch. App. 525. 


2629. Order for taxation obtained against 
solicitor—-No bill of costs delivered—Effect of 
Solicitors Act, 1843 (c. 78).]—(1) Where a solr. has 
taken a mtge. from his client to secure the pay- 
ment of costs, he is entitled to maintain a bill for 
foreclosure, though an order for taxation has becn 
obtained against him at the Rolls, & no bill of 
costs delivered. Above Act is no bar to such a suit. 

(2) An offer to pay made by deft. six months 
before the filing of the bill, which is not repeated 
in the answer, does not disentitle pltf. to his costs 
of the suit. 

(3) Independently of the want of legal service 
of the order, above Act, s. 37, which applies to the 
ordinary contract between solr. & client, has no 
application to the prohibition of a suit brought to 
enforce a special] contract deliberately centered into 
between the parties —THOMAS v. Cross (1864), 
5 New Rep. 148; 11 L. T. 430; 20 5. P. 45 10 
Jur. N.S. 1168; 13 W. R. 166, L. ©. 


Annotation :-—As to (1) Consd. Badoley v. Consolidated Bank 
(1886), 34 Ch. D. 536. 


2630. Necessity for taxation—Action on bill of 
exchange.|]-—A bill of exchange was given by A. 
to a solr. on account of his bill of costs. A after- 
wards became bkpt. The bill of costs had not 
been taxed :—Held: the solr. was entitled to 
prove on the bill of exchange, without taxation 
of the costs.—Re EmMurson, He p. WEBB (1851), 
18 L. T. O. 8. 35. 





Sub-sEcT. 4.-—RELIEF BY THs CouRT. 
A. In General. 

2631. Whether security valid to extent of proper 
charges.|—SAUNDERSON v. GLASS, No. 1235, ante. 

2632. |—-Solr. in a cause charged with 
interest on money dirccted to be laid out for an 
infant’s benefit, notwithstanding a deed from his 
grandmother giving other moneys in trust for the 
infant, & directing that he should not be so charge- 
able. Stated accounts set aside: the items being 
very gross, & the settlement obtained from a 
person just come of age under a misrepresentation. 
Bond entained from the infant’s grandmother for 
the amount of bill of fees & disbursements, directed 
to stand as a security for moneys justly due on 
account, & the bill ordered to be taxed.—-BROWN 
v. PRING (1750), 1 Ves. Sen. 407; 27 E. HR. 1109, 
L. C 





2633. ——-.|—-A solr. may validly settle his 
account with his client; he may also make an 
arrangement with his client for accepting a gross 
sum as a remuncration for profcssional services, 


PART VI. SECT. 9, SUB-SECT. 4.——A. 
2631 i. Whether security valid to extent 
© proper charges.}—GOMLEY v. Woop, 
OoD v. GOMLEY (1846), 9 I. Eq. BR. 
418; 3 Jo. & Lat. 678.—IR. 
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i the delivery of full & particular bills of 
Te uk in ate of these cases, unless the solr, 
takes the precaution to preserve evidence to show 
that the settlement was 4 just one, the ct. will 
not allow the transaction to stand. ; 
A client executed & gave a mortgage to his 
solr, to secure the payment of the sum of £2,500. 
The deed recited that the former was indebted 
to the latter in a large sum, both for professional 
services & for money advanced on account, 
{he amount of which was not at that time precisely 
ascertained, or immediately ascertainable, but 
which was computed, & was agrecd to be taken, 
at the above sum, as the parties thereto thereby 
admitted. In consideration of the sums mentioned 
in the deed, & also of the sum of £2,500 ex- 
pressed to be justly due & owing from the client 
to the solr., certain estates of the former were 
conveyed to the latter, but subject to a proviso 
for redemption. In the transactions the sole 
professional adviser of the client, who was a 
sufferer from disease, & lived in very close retire- 
ment, was the solr., & it was not shown that any 
third person was called in upon the occasion. The 
exors., after the client’s death, filed a bill, praying 
for a declaration that the deed ought to stand as 
aw security for such amount as could be shown & 
proved to be justly due, & that the solr. might be 
ordered to make out & deliver proper bills of costs. 
By his answer the solr. set forth accounts of receipts 
& payments made by him, but showed no balance 
due to him on the cash account ; & he submitted 
that from lapse of time he could not set forth full 
& accurate bills of costs, & that, by the terms 
of the deed, he was not lawfully bound to set forth 
any :—/eld: (1) as the relation of solr. & client 
was subsisting between the parties, that relation 
constituted an imperfection in the ability of the 
client to consent to the transaction ; (2) as there 
were no circumstances occurring in the case to 
remove the pressure arising from the existence of 
that relation, pltfs. were entitled to the relief 
prayed.—-MORGAN v. HIGGINS (1859), 1 Giff. 270 ; 
32 1. FS. O.8. 290; 5 Jur. N.S. 2386; TW. RR. 278 ; 
65 KW. R. 915. 

Annotations :— As to (2) Refd. Watson v. Rodwell (1879), 
39 T. I. G14. Generally, Reid. Davics v. Parry (1859), 
33.L.'T O.S. 197. 

2634. .\—A mtge. of frechold heredita- 
ments was made by pltf. to deft., his solr., to secure 
two sums of money & interest. Of these, the 
larger sum was made up of several items, an 
account of which was stated & shown to deft. at 
the execution of the deed. One of the items was 
for professional charges, as to which no bill of 
costs was tendered to pltf. As to another item, 
an erroneous statement as to the payment of the 
sum therein expressed was made by deft. on the 
pleadings, & afterwards corrected by him. It 
was admitted that, as to these two items, the deed 
could stand as a security for such an amount only 
as should be found to be justly due to deft. Two 
other items were in respect of sums, secured by 
two promissory notes in favour of deft., signed by 
pltf., on two former occasions, with interest. It 
was proved that on the occasion when the first of 
these two notes was signed, a memorandum was 
also signed by pltf., to the effect ‘‘ that an account 
had been that day settled of all the notes of hand 
held by deft. of pltf., & a balance was found to 
be due.” It was not, however, recited or proved 
in evidence that any statement of accounts had 
been drawn up between pltf. & deft. At the time 








PART VI. SECT. 9, SUB-SECT. 4.—B. 


2636 i. Undue influence. |—In asuit of 
foreclosure on a mtge. taken by a solr. 


from his cHent to secure advances & 
costs, the ct. refused to direct taxation, 
there being no overcharge pointed out, CAN. 
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of signing the second note, it was alleged by deft. 
that pité. having again become indebted, a fresh 
settlement of accounts was come to, but it was not 
shown that any statement of accounts was made : 
—Held: the notes could not be held to be primd 
facie evidence that the sums mentioned in them 
were due: & as to these two items as well as the 
former there must be an inquiry of what was 
justly due, & a declaration that the deed could 
stand as a security for such amount only; with 
costs up to the hearing to be paid by deft.— 
DAVIES v. PaRRY (1859), 1 Giff. 174; 83 L. T. 
O. 8.197; 5 Jur. N.S. 758; 65 TI. R. 874. 

Arecoalin :—Refd. Watson v. Rodwell (1878), 7 Ch. D. 

J. 


2635. Effect of laches & acquiescence.|—A 
client executed a mtge. to his solr. for a specified 
sum, being the amount at which past costs in a 
suit had been estimated, without the bills having 
been delivered, the solr. undertaking to deliver the 
bills by a certain time, which he did. Four 
years afterwards the client changed his solr. & 
obtained an order for taxation of subsequent. costs, 
but declined the offer of the solr. to have the costs 
secured by the mtge. included in the taxation, 
& obtained the order without prejudice to any 
question as to those costs. ‘Two years afterwards 
the client filed a bill against the solr., to have the 
latter costs investigated & the account between the 
parties re-opened, but did not allege any specific 
overcharge or error :—Held: the suit was precluded 
by length of time & acquiescence.—BLAGRAVE v. 
RovutuH (1856), 8 De G. M. & G. 620; 26 L. J. Ch. 
86; 28L.T.0.8. 111; 3 Jur. N.S. 399; 5 W.R. 
95; 44 E.R. 529, L. JJ. 

Annotations -—-Consd. Eyre v. Wynn-Muckeuzic, [1894] 1 
Ch 218. Refd. Morgan », Tievins (1859), 1 Gul, 270; 
Watson v. Rodwell (1879), 39 L. T. 614; Ward »,. Sharp 
(1884), 50 L. T. 557. 


B. On What Grounds Relief Granted. 


2636. Undue influence.|—-WALMFSLEyY v. BooTH, 
No. 2037, ante. 

2637. j—-An account settled, & a security 
taken by a solr. from his client, though to be 
viewed with jealousy, is not to be treated as a 
nullity. 

A solr. & client settled an account, & the client 
gave a mtge. & covenant to pay. The solr. sued 
on the covenant, & the client filed a bill, impeach- 
ing the transaction on the ground of surprise, 
undue influence & error. This being denicd by the 
answer, a@ motion tor an injunction to stay pro- 
ceedings on the covenant was refused.—JONES v. 
RoBerts (1846), 9 Beav. 419; 50 I. R. 405. 
Annotation :—Consd. Blagrave v. Routh (1856), 8 De G. M. 

& G. 620. 








2638, .]|—Bill to set aside a security for a 
sum therein expressed to be due, but which was if 
fact the estimated amount of past costs in a suit, 
exccuted by a client in favour of his then solr. 
pending the suit, & without the intervention of 
another legal adviser, dismissed with costs ; there 
being no evidence of pressure or improper conduct 
on the part of the solr., & no evidence or averment 
of any specific error in the bill of costs; & it 
appearing that deft. had delivered the bill of costs 
at the time agreed on between him & pitf., five 
years & a half before bill filed, & that pltf. had had 
ample opportunity for discovering the errors, if 


any. 
The proposition in Lawless v. Mansfield (1841), 1 
Dr. & W. 611, that a general charge is sufficient to 


or any unduo pressure shown.—SHaw 
v. DRUMMOND (1867), 13 Gr. 662.— 
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Sect. 9.—Security for costs: Sub-sect. f B. Part 
VII. Sect. 1: Sub-sects. 1 & 2, 


open accounts between a solr. & ne elievit is in 
conflict witb the rule of the Ct. of Ch. in England, 
which is that, if the party seeking to set aside a 
security for the amount of a bill of costs relies on 
fraud, or error amounting to evidence of fraud, in 
the bill of costs, he must aver & prove the specific 
items, upon which he means to rely, to be fraudu- 
lent or erroneous.—BLAGRAVE v. RoutTu (1856), 
a bg oe ; 69 E.R. 884; affd.,8 DeG.M. &G. 


Annotations :—Retd. Morgan v. sida haat 1 Giff. 270; 
Watson v. Rodwell (1879), 39 L. Ward v. Sha arp 
Oe ots 60 L. T. 557 = Eyre v. Wynn Stlinemele, {1894} 1 


2639. ——.]—MorGan v. Hiaains, No. 2633, 
ante. 
2640. .|—A great deal has been said about 





the stipulation in the last mtge. deeds which con- 
stitute pltf. receiver of the rents, & allow him to 
charge a commission for that purpose. It was 
truly said that the older decisions upon the subject 
had in view the usury laws, & Lorp ELDON’Ss expres- 
sion isthat such a stipulation would tend to usury, 
but he says also it would be oppressive. Well, if 
the ct. finds that from the relation of the parties 
one of them has the means of oppressing the other 
it would come clearly within the very expression 
which he uses.. must assume that pltf. 
took upon himself, all through this matter of con- 
tract, the duty of advising his clients what deed 
they should execute. If an independent. solr. had 
been employed he would at once have objected to 
any such stipulation, at least he ought to have done 


so (Bacon, V.-C.).—EyRE v. HuGHes (1876), 2 
Ch. D. 148; 45 L. J. Ch. 895; 841. T. 211; 24 
W. RR. 597; 2 Char. Pr. Cas. 33. 


Annotation : —-Distd. Jones v. Linton (1881), 44 L. T. 601. 


2641, Fraud or rare presentelicn .|—_SAUNDER- 
SON v. GLASS, No. 1235, ante. 


2642, .|—-Brown v. Prina, No. 2632, ante. 





SOLICITORS. 


2643. ——-.]—BLAGRAVE v. RovutH, No. 2638, 
ante. 

2644. Doubt as to accuracy of bill—Inquiry into 
reasonableness of charges-—Evidence as to whether 
business actually done.|—-Where an attorney had 
taken a mtge. from his client for his bill of costs 
in preparing that & another mtge., & the client, 
before the attorney's mtge. was executed, assented 
to the bill, but afterwards, on coming to redeem, 
questioned its accuracy, the ct. directed the master 
to examine the bill with a view to ascertaining the 
reasonableness of the charges, without entering 
into evidence as to whether the business charged 
for bad been actually done.—Wraaa@ v. DENHAM 
(1836), 2 Y. & C. Ex.117; 6L. J. Ex. Eq. 38; 160 
EB. R. 335. 

2645, No proper statement or examination of 
accounts.]|—MorGAN v. HiaGins, No. 2633, ante. 

2646, -——.]|—-Davius v. PARRY, No. 9634, ante, 

2647. Unusual provisions in mortgage .|—By a 
deed of mtge. entered into between a solr. & his 
client, if was stipulated that the debt should 
remain on the security of the hereditaments for 
twenty years & the client covenanted that he would 
not pay or tender payment of the sum, or institute 
proceedings for the redemption of the lands for 
that period. There was a power of sale, which 
was not to be exercised until the expiration of the 
twenty years, or until two months’ default should 
have been made in the payment of interest 

Upon a bill to redeem being filed, within four 
years after the date of the deed, redemption was 
decreed ; it being held, as between solr. & client, 
that where the former takes a security from the 
latter, the ct. will not allow the solr. to enforce a 
stipulation of an unusual kind, & disadvantageous 
to the elient.—Cownpkry v. Day (1859), 1 Giff. 316 ; 
29 L. J. Ch. 39; 10. T. 885 5 Jur. N.S. 11905 
8 W. RR. 55; 65 E.R 936. 

Power of sale without qualification.]—Sce 
MorteacE, Vol. XXXV., pp. 490, 491, Nos. 
222 1~2223. 





Part Vil.—Amount of Costs Recoverable: 


Srcr. 1.—NON-CONTENTIOUS BUSINESS. 
Sus-sectr. 1.—IN GENERAL. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 
as. 1-75 Remuneration Orders, 1882, 1919, 1920, 
1925. 

2648. To what matters Solicitors’ Remuneration 
Act, 1881 (c. 44) & Remuneration Orders apply— 
‘* Other business ’’ not being conveyancing busi- 
ness.| — (1) Solrs. who transact conveyancing 
business in an action will, under the Solicitors’ 
Remuneration Act, 1881 (c. 44), & the General 
Order of August, 1882, be allowed taxed costs & 
charges for such business, according to the scales 
set forth in the schedules to the General Order. 

(2) The proper construction of the language 
of Solicitors Remuneration Act, 1881 (c. 44), 8s. 2, 
is that it refers to conveyancing matters which 
take place in an action was well as to those out of 
ct., & that the exception is only from ‘“ other 
business”? not being conveyancing business; & 
accordingly where the taxing master had dis- 
allowed certain charges made for conveyancing 
business in an action, & under the scales of charges 


contained in the schedules to the General Order 

of August, 1882, he was directed to review his 

taxation.—STaNForRD v. RoORERTS (1884), 26 

Ch. D. 15 5; 53 L. J. Ch. 358; 501. T. 147; 48 

J.P. 692 3; 32 W. It. 404. 

Annotations -—As to (1) Apld. Fleming v. Hardcastle (1885), 
338 W. RR. 776. As to (2) Apprvd. Humphreys ® Jones 
(1885), 31 Ch. 1D. 30: Re Merebant rev ou (1885), 
30 Ch. D. 28. — Folld. Re Morgan (1911), J. Ch, 
219. Refd., 22e Macrowan, Maccowan 1, cena. {1891] 
1 Ch. 105; Hall v. Minter, [1922] 1 Ch. a Generally, 
Mentd. Bean v. Wade (1885), Cab. & Eel. 519 
2649. ——.] — Lte MERCHANT TAYLORS’ 

Co., No. 2732, post. 

2650. —— Conveyancing business—Work done 

In an action.]—STanFrorD v. RoBerts, No. 2648, 




















ante. 

2651. —_— .] — FLeMIna v. Harp- 
CASTLE, No. 2731, post. 

2652. ——— Out of court.]- -STANFoRD v. 
Rospexrts, No. 2648, ante. 

2653. —— -| FLEemMina v. Harp- 
CASTLE, No. 2731, post. 


2654. Whether scale affected by re- 
duced bankruptcy scale.|—Bkpcy. Rules, 1886, 
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b. Statutory scale directory & prohibitory.-—-li. S. N. 1900, ce. 185, in respect to ae aeoune of fees payable to gsolrs. 
& others, are not merely directory but prohibitory.—CooKson v. DRISCOLI. (1916), 50 N. S. R. 1.—CAN, 
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r. 112 (2), which reduces a solr.’s charges by two- 
fifths “‘ in all proceedings under the Act in which 
costs are payable out of the estate’’ where the 
estimated assets do not exceed £300, does not 
apply to conveyancing business, & the charges in 
respect of such business are regulated by rule II. 
of the General Regulations in the Appendix to those 
Rules.—Re PARFITT (1889), 23 Q. B. D. 403 sub 
nom. Ie PaRFItT, Ex p. BOARD OF TRADE, 58 
LL. J. Q. B. 428; 61 LL. T. 88; 37 W. R. 751; 5 


LL. R. 506; 6 Morr. 166. 
‘Annotations :—Distd. Re Procter (1891), 65 L. T. 348. 
Folld. Ie Weighell, [1909] 1 K. B. 92. 


Costs in administration of small estates in 
bankruptcy, see Bankruptcy, Vol. IV., p. 507, 
Nos. 4573-4577. 

2655. Business pending when rules come 
into operation.|—fte Lacey & Son, No. 2721, post. 

2656. -|—In June, 1882, D. contracted 
to sell a piece of land for £375 upon the terms of the 
purchaser paying to the vendor “ all reasonable 
& proper costs’’ of making & verifying his title 
& executing the conveyance. In Jan. 1883, the 
General Order under Solicitors’ Remuneration Act, 
1881 (c. 44), came into operation. That Order 
provides that. the costs of the vendor's solr., with 
respect to such a sale, shall be according to an 
ad valorem scale of 30s. per cent. In Apr. 1883, 
J)., who had previously employed a country solr., 
transferred the business to a Jiondon solr. In 
May, 1884, the London solr. sent in his bull of costs 
to the purchaser’s solr. made out on the old system. 
The purchaser’s solr. objected that the bill ought 
to be made out according to the scale prescribed 
by the General Order. On a summons by the 
purchaser for a declaration to this effect: :—Held: 
the costs payable by the purchaser were regulated 
by that Order.—Re DuENNE & SECRETARY OF STATE 
FOR War (1884), 541.3. Ch 453 511... 1.6573 1 
T.L. RR. 23 3 sub nom. Re SECRETARY OF STATE FOR 
War & DENNE, 33 W. R. 120. 














2657. -J]—FLEMING v. TTARDCASTLE, 
No. 2731, post. 
2658. -— -.|—lve FIELD, No. 2688, post. 


2659. ---—- —__ -.|—Re Stewart, No. 2663, post. 


2660, --- --— -.]—Re LOVE, TTILL v. SPURGEON, 
No. 2698, post. 
2661. Business completed before rules come 





into operation.|—Re Sriwart, No. 2663, post. 
Sales.|—-Sce Sub-sect. 3, post. 

-—— Purchases.]—Sce Sub-sect. 3, post. 

~~ Mortgages.|—Sce Sub-sect. 4, post. 

~—--- Leases.]|— See Sub-sect. 5, post. 
Conveyances reserving rent.|— See Sub- 
sect. 5. 7). post. 

2662. Work done by solicitors under same re- 
tainer—-Delivery of separate bills of costs for 
various branches of work—Whether operation of 
remuneration order excluded.}|—te StTEwART, No. 
2663, post. 








SUB-SECT. 2.—REMUNERATION ORDERS AND 
SCHEDULES. 
A. Scope of Schedules. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 
8. 73; Remuneration Orders, 1882, 1919, 1925, 
Scheds. J. & JI. 

2663. What covered by Schedule I.—Grant of 
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c. Scope of regulations & schedules 
—Solicitor acting as notlary—Pension 
secured for client from foreign govern- 
ment.}---A solr., who is also a notary, 
& acting in the latter capacity obtains 
for a client the allowance of a pension 
from the United States govt., is entitled 


to charge for his services such sum as tv. 
may be agreed upon, & is not bound 
by the statulory regulations affecting 
solicitors’ charges, or Hable to have his e. 
charges taxed.—OSTROM v. BENJAMIN 
(1893), 20 A. R. 336.—CAN. 


d. —— Whether scale 
maximum. J—-NORTHERN CROWN BANK 
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easement.]—-The General Order under Solicitors’ 

Remuneration Act, 1881 (c. 44), is, by virtue of 

sect. 7 of the Act, applicable to business com- 

pleted before the Order came into operation. 

The expression ‘“ undertaking any business” in 

rule 6 of the Order, means not merely accepting 

the retainer, but rather entering upon the work, 
that is, doing something for which the solr. is 
entitled to make a charge, whether such charge 
is or is not covered by the scale fee under the 

Order. Solrs. were employed by a corpn. in pur- 

chases of property for a waterworks scheme 

effected under statutory powers. The employ- 
ment commenced before, & continued after, the 
date when the General Order under Solicitors’ 

Remuneration Act, 1881 (c. 44), came into opera- 

tion. After that date the solrs. gave the corpn. 

notice, under rule 6 of the Order, that they elected 
to charge for the business done after the commence- 
ment of the Act according to the old system as 
altered by Sched. lI. to the Order. The solrs. 
delivered bills of costs relating (a) to business 
completed before the Order came into operation ; 
(6) to business pending when the Order came into 
operation in which work was done after the Order 
came into operation & before the notice of election 
was given, & (c) to business so pending in which 
no work was done after the Order came into 
operation until after the notice of clection was 
given :—Held: (1) as to the completed business 
the Order applicd, & the taxation must be accord- 
ing to the scale in Sched. [. 3 (2) as to the pending 
business in which work was done before notice 
of election, whether or not of a kind covered by 
the scale fee, the notice was ineffectual, & the 
taxation must therefore be according to the 
scale; (3) as to any separate matters of con- 
veyancing in which no work was done until after 
the notice of election, the notice, according to 

the decision in Re Love, ILill v. Spurgeon, No. 2698, 

post, was effectual, & the taxation must therefore 

be according to the old system as altered by Sched. 

II.; (4) Que: whether where work is done by 

solrs. under one & the same retainer 1t is competent 

for them, by delivering separate bills of costs for 
various branches of the wo1k, to exclude the 
operation of the Order as to some of such bills; 

(5) the exception contained in rule 11 of Sched. 1L., 

Part I. of the General Order, whereby in the case 

of sales under ands Clauses Act, 18415 (e. 15), 

the scale is rendered inapplicable, extends only 

to vendors’ costs & not to the costs of the 
purchasers. 

(6) Grants by way of sale of rights & casements 
of laying & maintaining pipes in land are not 
‘“cvonveyances of property” within Sched. I. 
Part I., & consequently the scale is not applicable 
to solrs.’ charges in respect of such grants.-—Re 
Stewart (1889), 41 Ch. PD. 494; 60 L. T. 737; 
37 W. RR. 484; 5 T. LR. 368. 

Annotations :—As to (5) Refd. Fe Burdekin, [1895] 2 Ch. 
136. As to (6) Consd. Re Earnshaw-Wall, [1894] 3 Ch. 
156. Folld. #e Sanders’ Settlmt., [1896] 1 Ch. 480. 
Generally, Refd. Ne Kvans, (1905] L Ch. 290, 

2664. —-—.]—A grant of a new easement 
is not a ‘‘ conveyance of property”? withm the 
meaning of Sched. I., Part I., to the General 
Order under Solicitors’ Remuneration Act, 1881 
(c. 44), & consequently the scale fee prescribed 





WoopDcrRaFtTs, LTD., fe VARLEY 
TAXATION Or Coasts (Alta.), [1919] Zz 
W. W. RR. 917.—CAN. 

Adivice to trustees & ar- 
rangementa for investments.|— Hr 7p. 
O’HAGAN (1887), 19 L. RK. lr. 99.—IR. 
fired as f. Preparation of scheme for 
erection of cottages for loral authority. }-— 
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by Part I. of that Sched. does not govern the 
remuneration of a solr. in relation to such a trans- 
action. Sched. I., Part I., applies to cases in 
which an existing property or right is transferred, 
not to cases in which a new right or easement is 
created for the first time.—Re SANDERS’ SETTLE- 
MENT, [1896] 1 Ch. 480; 65 L. J. Ch. 426; 74 
L. T. 261; 44 W. Tf. 385; 12 T. L. R. 282; 40 
Sol. Jo. 318, C. A. 

2665. Sale of land out of England.]—The 
General Order under Solicitors’ Remuneration 
Act, 188] (c. 44), fixing a scale charge does not 
apply to a sale of land not situated in England. 
Thus, where an English solr. carried out a sale 
under Purchase of Land (Ireland) Act, 1885 
(c. 73), of land in Treland belonging to a client, 
& employed an Irish solr. to do so much of the 
work as had necessarily to be done in Ireland: 
—Held: the English solr.’s remuneration was not 
regulated by Sched. I., Part I., to the General 
Order under Solicitors’ Remuncration Act, 1881 
(c. 44).—Re GREVILLE’S SETTLEMENT (1888), 40 
Ch. D. 4413 58 TI. J. Ch. 256; 60 L. T. 13; 87 
W. R. 150. 

2666. ——~- Sale under Lands Clauses Act, 1845 
(c. 18) -—— Costs of purchaser’s solicitor.] — Re 
STEWART, No. 2663, ante. 

2667. Voluntary sale.]|—The excep- 
tion contained in rule 11 of Sched. 1., Part I., of 
the General Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), whereby the scale charge 
is made inapplicable to sales of land under Lands 
Clauses Act, 1845 (c. 18), or any other Act under 
which the vendor’s charges are paid by the pur 
chaser, extends to purchase by agreement by a 
public body under the powers of such an Act, 
although the vendor is absolute owner, & although 
the agreement contains a special clause stipulating 
that the purchasers shall bear all the vendor’s 
costs as between solr. & client. 

A voluntary purchase by a local authority under 
the powers of the Public Health Act, 1875 (c. 55), 
which incorporates Lands Clauses Act, 1845 
(c. 18), held to be within the rule.—Re BURDEKIN, 
[1895] 2 Ch. 136; 64 L. J. Ch. 561; 72 L. T. 
me 43 W. R. 534; 89 Sol. Jo. 452; 12 R. 243, 
©. A. 

2668. Abortive negotlations.] — The re- 
muneration of a lessor’s solr. prescribed in the 
General Order under the Solicitors’ Remuncration 
Act, 1881 (c. 44), Sched. 1., Part 2, docs not 
cover negotiations carried on by the solr. as to 
the letting of the property with persons other 
than the person to whom the lease is ultimately 
granted. Tho solr. is entitled to remuneration 
for such negotiations as business ‘‘ which is not 
in fact completed ”’ under Rule 2 (c) of the same 
General Order.—Re MARTIN (1889), 41 Ch. D. 
381; 58 L. J. Ch. 478; 60. T. 555; 37 W. Tt. 
497; 5. LR. 426, L. JS. 

2669. -——— Sale of advowson.]—An advowson 
in gross though an incorporeal hereditament in 
frechold property within Sched. I., Part I., to 
the order made in pursuance of Solicitors’ Re- 
muneration Act, 1881 (c. 44), & on a purchase & 














Er p, STRANGE (1888), 21 L. R. Ir. 408 (8. C.).—N.Z. 
529.—IR. 


k. .}—-Re Brown (1895), 14 
N. Z. L. R. 8.—N.Z. 


PART VII. SECT. 1, SUB-SECT. 2.— 
B. (b). 





gE. Preparation of sanitary re- 
gulations for town commrssrioners, }—ITee 
ATKINSON (1888), 24 L. RR. Ir. 182.—IR. 

h. Costs payable out of trust 
funda—Scale ey only.)—ARIHI-TH 
NAHU v. LOCKE (1887), 5 N. ZL. BR. 


1. Perusal 


ee— Documents of title 
—On compulsory purchase.) — Under 


SOLICITORS. 


sale the scale charge applies—Re HARNSHAW- 
WALL, [1894] 3 Ch. 156; 63 L. J. Ch. 836; 71 
L. T. 173; 42 W. R. 567; 38 Sol. Jo. 649; 8 


R. 558. 
Annotation :—Apprvd. Re Sanders Settlnt., [1896] 1 Ch. 
480, 


2670. Sale of property other than freehold, 
copyhold, or leasehold—-Goodwill & lease.]|—Re 
CoE (1894), 38 Sol. Jo. 421. 

2671. Sale carried out by underlease.]— 
Leasehold property held with other property 
under one lease was sold by auction subject to a 
condition that the purchaser should accept an 
underlease for the whole of the unexpired term 
less three days at an apportioned ground rent. 
The vendors’ solrs., by virtue of rule 5 of Part II. 
of Sched. I. to the Genera] Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), claimed to be 
entitled to a scale charge in respect of the price 
& to a further scale charge in respect of the rent: 
—Held: the transaction though carried out by 
an underlease was in fact a sale, & the solrs. were 
not entitled to a charge in respect of the rent ; 
but gu. whether this was not business not provided 
for by Sched. J., & therefore to be charged for 
according to the old system as modified by 
Sched. II.—Re WeEzs, STILL v. WEBB, [1897] 1 
Ch. 144; 66 L. J. Ch. 163; 75 L. T. 478; 45 


W.R. 170; 41 Sol. Jo. 129. 

Annotations :—Consd. Re Walker & Oakshott’s Contract, 
[1901] 2 Ch. 383. Apld. /’e Judd & Poland & Skelcher’s 
Contract, [1906] 1 Ch. 684. 


2672. ~-— Loan on property other than free- 
hold, copyhold, or leasehold.|—The scale fec to 
‘““mtgee.’s solr. for negotiating loan’’ provided 
for by Sched. I. to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), 1s 
applicable to all cases of loans on mortgage, & 
is not confined to loans upon mtge. of frechold, 
copyhold, or leasehold property exclusively.— 
Re Furner, [1898] 2 Ch. 588; 47 W. R. 184; 
sub nom. Re FuRBER, Ex p. Furser, 67 1. J. Ch. 
593; 70 L. T. 266; sub nom. Re FURBER, Ex p. 
Warkins, 42 Sol. Jo. 718. 








B. Item and ad valorem Charges. 
(a) Election by Solicitor, 
Sce Sub-sect. 2, C., post. 


(b) Particular Cases. 

See Remuneration Orders, 1882, 1919, 1925, 
Sched. IT. 

2673. Fair copy—When second copy allowed.|— 
According to the new practice, under 15 & 16 
Vict. c. 86, 8. 56, in cases of sale by the ct., an 
abstract of title is submitted to counsel to prepare 
the conditions of sale. Counsel having made 
certain queries upon four sheets of the abstract, 
the vendor’s solr. charged £1 1s. for perusing 
same, ctc., & £4 6s. sd. for a second fair copy of 
the abstract for the purchaser’s solr. The taxing 
master disallowed the first item & reduced the 
second to 13s. 4d., which he allowed for recopying 
the four spoiled sheets of the abstract, to render 
it fit to be sent to the purchaser’s solr. On a 
petition to review :—Held: the taxing master 
was right, & they were matters entirely within 
the discretion of the taxing master. 


an order to tax the costs awarded to 
the owner of lands compwisorily taken 
by a oo., his solr. is not entitled to 1s. 

er folio for penning deeds referred to 
n the abstract of title furnished. 
The General Order made in pursuance 
of Solicitors’ Remuneration Act, 1881, 
Sched. II., does not apply to such 
taxation.—_-Re BANN NAVIGATION ACT, 


Part VIT.—Amount or Costs RECOVERABLE. 


The solr. usually charges for drawing the con- 
ditions of sale, though they are really drawn by 
counsel, he is thereby remunerated for tho 
trouble of answering counsel’s queries. 

A second faircopy of abstract is not allowed, ex- 
cept under special circumstances, as where the notes 
of counsel render the copy laid before him wholly 
unfit to go to the purchaser.— RUMSEY v. RumM- 
sky, Hx p. Rumsty (1855), 21 Beav. 40; 25 
L. 1. O. S. 241; 3 W. 1. 589; 52 E.R. 773. 

2674. Letters from solicitor to client—Super- 
fluous to requirements.|—Letters written by a 
solr. to his client which are not properly required 
for the interests of the client in the business for 
which the solr. is engaged will not be allowed on 
taxation.—/te BRADY (1867), 15 W. R. 632. 

2675. Perusal fee—Abstract of title.|—Upon 
the construction of Sched. II. of the General 
Order, containing scales of charges, made in pur- 
suance of Solicitors’ Remuneration Act, 1881, 
(c. 44), abstracts of title are not included in the 
words ‘‘ deeds, wills, & other documents,’”? the 
charge for perusing which is therein fixed at ls. 
per folio ; but the old scale of 6s. 8d. for perusal 
of every three bricf sheets of eight folios cach 
remains unaltered.—Me ParkKER (1885), 29 Ch. D. 
a ; bf L. J. Ch. 959; 52 L. T. 686; 83 W. WR. 
DA, 

-{nnotation :—Consd. Re Robertyon (1887), 19 Q. B. D. 1. 

2676. --— Documents of title—By solicitor 
making advances.|—-A solr. making advances to 
a client upon the security of real property & 
perusing for that purpose the title deeds of such 
property, is not entitled to charge at the rate of 
Is. per folio “for perusing’? under Sched. II. 
of the General Order of Aug. 1882, made in pur- 
suance of Solicitors’ Remuneration Act, 188] 
(ce. d4).—Re Kopsirrson (1887), 19 Q. B. D. 13 
56 L. TP. 859; 35 W. R. 8338, D.C. 

2677. What are ‘‘other documents ’’-—Con- 
ditions of sale.]-—In an administration action, to 
which mtgees. of leascholds were not parties, 
pitis. obtained an order to sell the leaseholds, & 
that the money shonld be paid into ct. The 
order was inade without the knowledge of the 
mtgees. Pltfs. wrote to the mtgees. sending draft 
particulars & conditions of sale ag settled by the 
conveyancing counsel to the ct. ‘' for your perusal.” 
The mtgees. undertook to concur in the sale on 
condition that their intge. debt & costs & expenses 
were provided for out of the proceeds of sale in 
ct., & they returned the conditions approved. 
The taxing master disallowed the fees charged at 
the rate of 1s. a foho for perusing the conditions 
of salo, but allowed a fee of one guinea for reading 
them. One of the grounds of disallowance was 
that conditions of sale were not such documents 
as were intended by the word ‘‘ documents” in 
Sched. IT. of the General Order made in pursuance 
of Solicitors’ Remuneration Act, 1881 (c. 44). 
On summons to vary the taxing master’s certi- 
ficate :—Held: while not deciding that conditions 
of sale did not: come within tho word ‘ documents,” 
this was an extraordinary case where the taxing 
master had a discretion Re Reus, ReEES v. 
REES (1887), 58 L. T. 68. 

2678. Particulars of sale.|—Re READE, 
SALTHOUSE v. READE (1889), 33 Sol. Jo. 219. 

2679. Case for opinion of counsel.]—Je 
Manon, No. 2806, post. 








He p. OLPHERTS (1886), 17 L. R. Ir. 


168,—IR, 
m. —— Draft deed.J)— WRASTBY +. 
GREENE (1843), 5 I. Eq. R. 449.—IR. 
2679 i. What are “‘ other documents "— 


Case for opinton of counsel. |—~—Drawing 
a case for counsel in contemplation of 
litigation comes within the expression 
uf als .. . other documents ”’ in 
General Order, 1884, Sched. 2, made in 
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2680. ——.]—Re Mora@an (KR. P.) & Co., 
No. 2879, post. 

2681. Attendances — Discretion of master.} — 
Re MAuON, No. 2805, post. 

2682. Attendance on several clients— 
Method of charging costs.|—Semble : when a sole. 
makes an attendance which can be charged against. 
several clients he should charge a larger sum than 
for one attendance & divide it up among the 
several clients, & not charge an attendance to 
each client.—Re Waro, Bowirm & Co. (1910), 
102 I. T. 527; affd., 102 L. T. 881, C. A. 

2683. Charge for schedule of documents handed 
over on change of solicitors.|——Re MORGAN (R. VP.) 
& Co., No. 2879, post, 





C. Election ag to Remuneration. 
(a) In General. 

See Solicitors’ Remuneration Act (c. 44), ss. 1-7 ; 
Remuneration Orders, 1882, 1920. 

2684. When right to election exists— Reinvest- 
ment of proceeds of compulsory purchase.]-—Where 
money is paid into ct. under statutes incorporating 
Lands Clauses Consolidation Act, 1845 (c. 19), 
gs. 80, the solr. for the vendor may entitle himself 
to detailed charges, provided that he signifies his 
election ‘‘ before undertaking the business.”’ 

A sum of money was paid into ct. by the Metro- 
politan Bourd of Works for lands belonging to the 
governors of a certain hospital. The hospital 
proposed to purchase certain ground rents out of 
the fund in ct., & instructed their solr. accordingly. 
The solr. wrote saying that ho elected that his 
remuneration for all business connected with the 
purchase should be in accordance with the system 
in force previously to the coming into operation 
of Solicitors’ Remuneration Act, 1881 (c. 44), as 
altered by Schedule II. of the General Order made 
under that Act, & he requested the clerk of the 
hospital to inform the solr. of the board of his 
intention. ‘lhe solr. of the board replied by say- 
ing that they required that the remuneration should 
be according to Schedule 1. to the General Order 
under the Solicitors’ Remuneration Act, 1881 
(c. 44). The ct. approved of the proposed invest- 
ment, & made an order that the board should pay 
to the governors of the hospital their costs, includ- 
ing all reasonable charges & expenses incident 
thereto of the reinvestment of the amount payable 
under the agreement for purchase & of obtaining 
the order, & all proceedings relating thereto, such 
costs, charges, & expeuses to be taxed in case the 
parties differed. On delivering the bill the solr. 
had charged in detail for the conveyancing busi- 
ness. The taxing master upon taxation decided 
that the election made by the solr. was binding on 
the board, & allowed the detailed charges. The 
board carried in objections, which the taxing 
master overruled. ‘he board then took out a 
summons to review the taxation, & raised the 
question, Whether upon a reinvestment in land 
of purchase-money paid into ct. by promoters 
under Lands Clauses Consolidation Act, 1845 
(c. 19), the solr. for the Iandowners obtaining 
the reinvestment could, as against the promoters, 
elect to be paid otherwise than according to tho 
scale in Schedule 1., Part I., of the General Order 
made pursuant to Solicitors’ Remuneration Act, 
1881 (c. 44):—Held: there was no ground tor 
introducing any exception into rule 6 of the kind 


pursuance of Solrs.’ Remuneration 
Act, 1881, & 1a properly charged for 
at 2s. a folo.—Re RATHMINES & RATH- 
GAR IMPROVEMENT Cosmas. & FIELD, 
(1922) 1 I. R. 13.—IR. 
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contended for by the board.—Re BRIDEWELL 
Hospiran & MrrropoliraN Boarp oF Works 
(1887), 57 L. T. 155. 

2685. ——— Client being public body.]—The right 
of a solr. under r. 6 of the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), to 
elect to charge according to the old system as 
altered by Sched. II. to the order, instead of by 
scale, is not taken away by the fact that his clients 
are a public body or personsin a fiduciary capacity ; 
nor is it the duty of public bodies or persons in a 
fiduciary capacity to prevent their solrs. from so 
electing 

A school board instructed a solr. to act for 
them in the matter of a purchase of a school site 
for £350. The solr. duly signified to the board his 
election under r. 6 of the General Order to charge 
on the old system as altered by Schedule 11. The 
board consented. The matter was completed, 
& the solr. sent in a bill for £50 2s. On taxation 
the taxing master reduecd the bill to £13, the 
amount of the scale charge & disbursements, & 
stated in answer to objections that the school 
board, being a public body charged with the 
administration of public funds, were in a fiduciary 
position, & it) was their duty not to employ a solr. 
who insisted on the more expensive mode of pay- 
ment :—Held > no such duty was cast on a public 
body or persons in a fiduciary position, & the bill 
must be referred back to be taxed according to the 
solr.’s election.—/?e Evans, [1905] 1 Ch. 290; 74 
L. J. Ch. 204; 92 L. T. 151; 69 JS. P. 104; 3 
L. G. 1. 169. 

Ae otenone *--Refd. Ne Porter, Amphlett & Jones, [1912] 2 


2686. Client being person in fiduciary 
capacity.) —7te Kvans, No. 2685, ante. 

2687. Sufficiency of notice of election-—Sending 
in bill of costs in old form.]—FLEMING v. Harp- 
CASTLE, No. 2731, post. 

2688. Whether notice effectual after rules come 
into operation—- In respect of pending business.|-— 
Negotiations for a lease were carried on through 
the lessor’s solr. for two years before the rules 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
came into operation. After they came into 
operation terms were come to, & a lease executed. 
The solr. in his bill charged for the negotiations, 
& also charged the amount fixed by Sched. IL, 
Part IT., to the rules, as remuneration ‘for 
preparing, scttling, & completing lease & counter- 
part.” The taxing master disallowed all the items 
for negotiations, & the judge affirmed his decision. 
The solr. appealed :—Held: (1) though the busi- 
ness had been commenced before the rules came 
into operation, the taxation must be conducted 
according to the rules, the solr. not having declared 
his election to the contrary. Qu.: whether he 
might on the rules coming into operation have 
effectually declared such election; (2) having 
regard to rule 2, the amount fixed by Sched. I., 
Part II., included the charges for negotiations, & 
the appeal must be dismissed.—Re FieLp (1885), 
29 Ch. D. 608; 54 L. J. Ch. 661; 52 L. T. 480; 
49 J.P. 6135 33 W. RB. 553, C. A. 

Annotations :—As ta (1) Apld. Fleming v. Hardcastle (1885), 
52 1. 1. 851 Consd. /te Love, Hill v. Spurgeon (1889), 
40 Ch. D. 637. Refd. Re Stewart (1889), 41 Ch. D. 494; 
Wellbv v Still, [1895] 1 Ch. 4. As to (2) Apld. Re 
Emanuel & Slmmonds (1886), Ch. ID. 40. Distd. Ze 
Martin (1889), 41 Ch. D. 381. Apprvd. Savery v. Enfield 
L. B., [1893] A. C. 218. Refd. Ate Allen (1887), 34 Ch. D. 
433; ite Nowbould (1887), 20 Q. B. D. 204; g2e Robson 
Ce 45 Ch. D. 71; Re Horn & Francis, (1896] 2 Ch. 


7; He Thomas, Evans v. Griffiths, [1900] 1 Ch. 454; 
Re Gray, {1901] 1’ Ch. 239. ore 


52: 
33 


SOLICITORS. 


2689. 

No. 2698, post. 
269 ——.]—Re STEWanRtT, No. 2663, ante. 
2691. ——— In respect of separate matters in 

which no work done untill after notice.]|—Re 

StEwarr, No. 2663, ante. 

2692. Upon whom notice binding—Notice of 
election properly given to first mortgagee—-Mort- 
gagor.|—An election only puts the solr, in the 
position in which he was before the scale was 
adopted; if an election is properly made as 
between the solr. & his own client, a first mtgee., 
it is binding as against the mtgor. & a subsequent 
mtgee.—HESTER v. HeSTER (1886), 34 Ch. D. 607 ; 
ae L. T. 669; on appeal (1887), 34 Ch. D. at p. 614, 

». A. 

Annotations :— Consd. Re Metcalfe, Metcalfe v. Blencowe 
(1887), 57 L J.Ch. 82; Ae Evans, [1905] 1 Ch. 290. Refd. 
fee Love, Hill v. Spurgeon (1889), 40 Ch. D. 637. 

. Subsequent mortgagee.| — 

Ifester v. Hester, No. 2692, ante. 

2694. When sanction of judge required—-Elec- 
tion by devisee having conduct of sale in action.| 
Re RACKHAM, CARTER v. RACKHAM (1889), 04 
Sol. Jo. 97. 

Annotation :—Refd. Re Evans, [1905] 1 Ch. 290, 


2895. One notice comprising several matters in 
actlion—Determination of validity of notice—~ 
Necessity for treating each matter separately.|—— 
Re Lovef, HiLn v. SpuraHton, No. 2698, post. 


-.|—Re LOVE, HILL v. SPURGEON, 














(b) Lime for Giving Notice of Election. 


See Solicitors’ Remuncration Act, 1881 (c. 44), 

1-7; Remuneration Orders, 1882, 1920. 
2696. ‘‘ Before undertaking any business.’’]—~ 
Re BRIDEWELI HospiraL & METROPOLITAN BOARD 
or Works, No. 2684, ante. 

2697. —~--.|—The notice of election under 
rule 6 of the General Order to Solicitors’ Remunera- 
tion Act, 1881 (c. 44), must be given by the solr. 
before he undertakes any business at all in the 
particular matter for lus client. After having 
done any work in the matter for which he could 
charge his client if the scale under the Order did 
not apply, it is too late for him to elect. A solr. 
who acted for a mtgec. in relation to the mtged. 
property received from the solrs. of the persons 
entitled to the equity of redemption a request 
that the mtgee. would sell under his power of sale, 
& in pursuance of this he, without any express 
authority from his client, did work in relation to 
the contract for sale for which 1f authorised he 
would, apart from the rules, under Solicitors’ 
Remuneration Act, 1881 (c. 44), have been entitled 
to be paid, & which would be covered by the scale 
fee. The sale was completed :—ZWleld ; (1) a notice 
of election to be remunerated according to the old 
system, which was given by the solr. after work 
of the above description had been done, was 
too late, although given before the contract was 
signed, for as the client had ratified his proceedings 
he stood in the same position as if he had received 
previous authority, & must be treated as having 
undertaken the business as soon as he did any 
work of the above description. 

(2) The taxing master having taxed according 
to the scale, an objection was taken, solely 
grounded on the notice to elect :—Held: the ct. 
could not enter upon the question whether there 
had been an agreement between the mtgee. 
& his solr. that the latter should be remunerated 
according to the old system. Qu.: whether, if 
the right to elect was gone, any such agreement 
would bind the parties entitled to the equity of 
redemption.—HESTER v. HESTER (1887), 34 Ch. D. 


5S. 
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607; 66 L. J. Ch. 247; 65 L. T. 862; 51 J. P. 
438; 35 W. R. 233; 3 T. L. BR. 308, C. A. 
Annotations :—As to (1) Folld. Re Metcalfe, Metcalfe v. 

Blencowe (1887), 57 L. J. Ch. 82; He Love, Hill v. Spur- 

geon, (1889), 40 Ch. D. 637. Consd. Ite Evans, [1905] 1 

Ch. . 

2698. -|—(1) The right of a solr., under 
rule 6 of the General Order to the Solicitors’ 
Remuneration Act, to elect that his remuneration 
shall be according to the old system, as modified 
by Schedule II., apphes to pending business. 

(2) In the case of pending business, the time for 
election is the date when the rules come into 
operation, & it is essential to the validity of the 
notice of election that no work should have 
been done after that date to which the scale 
would apply. 

(3) Where one notice of election comprised 
several matters ot conveyancing arising in an action 
which were the subject of separate orders :—Held : 
in determining the validity of the notice each 
matter ought to be treated separatcly.—Jte LOVE, 
Vint v. SPURGEON (1889), 40 Ch. D. 687; 58 
L. J. Ch. 272; 60 L. T. 254; 37 W. BR. 4753 5 
I. L. RK. 210. 

Annalahion i—As to (1) Folld. Re Stewart (1889), 41 Ch. D. 


2699. j|—Re RACKHAM, CARTER v, RACK- 
1tAM (1889), 34 Sol. Jo. 97. 
afnnotation :—Distd. Re Evans, (1905) 1 Ch. 290. 

2700. Accepting retainer.}|—A solr. must 
be treated as ‘‘ undertaking business ”’ as soon as 
he accepts the retamer of his chent & agrees to 
do the business covered by the retamer, & conse- 
quently the election under rule 6 cannot be made 
after that time.—He ALLEN (1887), 34 Ch. D. 433 ; 
56 L. J. Ch. 487; 56 1. T. 63 35 W. TR. 2183; 3 
T. L. R. 280, C. A. 
atnnotations :—Folld. Vester v. Hester (1887), 31 Ch. D. 

607; Le Mctealfe, Metcalfe v. Blencowo (1887), 57 L. J. 

Ch. 82, Re Love, lh vo. Spurgeon (1859), 40.Ch. D. 637. 

2701. .|—Re STEWART, No. 2663, ante. 

2702. Conferring with client as to sale.|— 
In Mar. 1886, two trustees of real estate instructed 
their solr. to prepare a summons to obtain an order 
for sale of part of the property. The solr. pre- 
pared & attended the summons, & in Apr, atter 
some correspondence had pussed -between the 
trustees & the solr., a conference took place, at 
which the mode of sale & the title were discussed. 
On June 21, the solr. gave notice under rule 6 of 
the General Order to the Schcitors’ Remuneration 
Act, 1881 (c. 44), to one of the trustees of his elec- 
tion to be remunerated according to Schedule II. : 
—Held: the notice was not given before the busi- 
ness was undertaken, & the solr. was only entitled 
to charge according to Schedule I. 

(2) Semble: the notice was also bad on the 
ground that it should have been given to both 
the trustees.—Re METCALFE, METCALFE v. BLEN- 
COWE (1887), 57 L. J. Ch. 8235 57 L. T. 925; 36 
W. RR. 137. 

«Annotation :—Aas to (1) Refd. Re Evans, [1905] 1 Ch. 290. 

2703. Doing something for which charge 
may be made.|—J?e STEWART, No. 2663, ante. 

2704. In case of pending business—When rules 
come into operation.|—Re Love, WIL v. Spvr- 
GEON, No. 2698, ante. 























(c) To Whom Notice must be Given. 

See Solicitors’ Remuneration Act, 1881 (c. 44), 
ss. 1-7; Remuneration Order, 1882. 

2705. Where assigns of renewable lease Liable 
to pay costs of renewal—Lessor.|—The solrs. of 
the assigns of a lease of copyhold land wrote to P., 
the copyholder, asking for renewed leases to their 
clients under a covenant in the original lease. On 
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July 25, P.’s solrs. wrote to the solrs. of appcts. 
stating that P. had called on them with the letter, 
& that the matter therein referred to should have 
their attention, & asking for evidence of the title 
of appcts. The evidence required was furnished. 
Some delay took place in consequence of the neces- 
sity of P. being admitted, & obtaining a licence to 
demise. On Oct. 16 P.’s solrs. were informed by 
the steward of the manor that P. could be admitted, 
& that licence to demise would be given. On 
Oct. 19 P.’s solrs. gave him written notice of their 
election to be remunerated according to the old 
system as modified by Schedule Il. to the rules 
under Solicitors’ Remuneration Act, 1881 (c. 44). 
In the books of the solrs. was an entry under that 
date, ‘‘ instructions for drawing new leases,’”’ but 
there was no evidence as to the circumstances 
under which it was made. On Oct. 21 P.’s solrs. 
sent to appct. draft leases. The leases were 
granted, & the lessees, who were bound to pay the 
costs of the lessors’ solis.. insisted that the remu- 
neration must be according to the scale in Schedule 
I. :—Held: (1) the election on Oct. 19 where, 
under a lease containing a power of renewal, the 
assigns are liable to pay the costs of a new lease, 
the only person to whom any notice of election 
under rule 6 need be given by the lessor’s solr. is 
the lessor himself: the assigns not being ‘‘ clients ”’ 
of the solicitor within sect. 1 (3) of Solicitors’ 
Remuneration Act, 1881 (c. 44), so as to make any 
notice to them necessary.—He ALLEN (1886), 34 
Ch. D. 433; 56 L. J. Ch. 6; 55 L. 'T. 6803 51 
J.P. $253; 35 W. R. 1003 on appeal (1887), St 
Ch. D. p. 442, C. A, 

Annotations —Consd. Ive Re Metcalfe v. Blencowe 


(1887), 57 TL. J. Ch. 82. Hester v. Hester (1887), 
34 Ch. D 607; Ite Love, ILill v. Spurgeon (1889), 40 


2706. Where more than one trustee -—- All 
trustees.|—Re METCALFE, METCALFE v. BAsNCOWE, 
No. 2702, ante. 


SuB-sEcr. J.—PURCHASES AND SALES. 
A. Vendor's Solicitor. 
(a) Negotiation Fee. 

2707. Scale fee only chargeable if whole work 
done by solicitor—Commission paid to surveyor.|— 
An agreement for sale of certain leasehold property 
was entered into, whereby the purchasers, who 
were a public body, agreed to pay the vendor's 
solrs. preliminary costs, & also the costs of title 
& conveyance, & the fees of the vendor’s surveyor. 

A surveyor was employed, who, according to 
the vendor’s solrs.’ statement, merely valued the 
property, though it was alleged by the purchasers 
that he also negotiated the price. The purchasers 
who had become owners of the reversion, did not 
require any abstract or copy of the vendor’s lease 
to be furnished to them on being informed by the 
vendor’s solrs. that the title consisted of the lease 
only. The purchase was completed, & the pur- 
chasers paid the fee of the vendor’s surveyor. Tho 
vendor’s solrs. sent in a bill of costs to the pur- 
chasers consisting of two items only, the first 
being the charge allowed by the scale in Sched. I, 
Part I, of the General Order to Solicitors’ Remune- 
ration Act, 1881 (c. 44), for negotiating a sale by 
private contract, & the second being the charge 
allowed by the same Sched. for deducing title to 
leasehold property & perusing & completing con- 
veyance. Upon taxation the taxing master held 
that the vendor's solrs. were not entitled to costs 
calculated upon the scale in Sched. I, Part I, but 
to costs calculated under Sched. 2 only :—Held: 
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Sect. 1.—Non-contentious business: Sub-sect. 3, A. 
(a), (b) & (c).] 


upon summons to review taxation, the solrs. 
were not entitled to the scale charge for negotiating 
a sale by private contract, as the surveyor’s fee 
was a commission to “ an auctionecr or estate or 
other agent’? within Sched. I, Part I, rule 11, of 
the General Order, & they were not entitled to the 
scale charge for deducing title & perusing & com- 
pleting conveyance, as no title was deduced.— 
Re HARRIS, POWELL & GOODALE (1887), 56 L. T. 
477. 

2708. —— .|—S. employed II. as general 
agent with a view to developing an estate as a 
building property, on the terms of his having a 
commission of 24 per cent. on the purchase-money 
of all lands sold during his agency, & on the capital- 
ised value of the rents of all leases granted during 
the same period. An offer was made for purchase 
at a time when IT. was too ill to attend at his 
office, & the negotiation was conducted by W., 
the solr. of 8., but H. was consulted repeatedly & 
gave advice as to the sale which was ultimately 
completed. On completion H. was paid 2$ per 
cent. on the purchase-money. W., in his bill of 
costs, claimed the scale fee for negotiating the sale, 
which claim was resisted on the ground that the 
vendor had paid a commission to an estate agent. 
The taxing master allowed the scale fee, being of 
opinion that as the commission paid to II. was not 
a payment in respect of this particular transaction 
but for general services, & would have been paid 
all the same if he had not intervened at all in the 
sale, ib was not a commission within the meaning 
of Solicitor’s Kemuneration Order, Sched. 1., 
Part I., r. 11 :+—Held: if If. had not been called 
in at all in this transaction, the payment of the 
commission, which would in that case have been a 
payment entircly in respect of other work, would 
not have been a payment of commission within 
the rule, but as H. had assisted in the negotiation, 
he was paid for his assistance by the commission, 
although the commission also covered other work ; 
a commission, therefore, had been paid within the 
meaning of the rule, & the scale fee for negotiation 
ought not to be allowed.—Re WiITHALL, [1891] 3 
Ch. 8; 61 L. J. Ch. 14; 64 1. T. 704; 309 W. KR. 





529, O. A. 
Annotation -—Apld. Re Romam, (1903) 1 Ch. 702. 
2709. ——— Commission pald to agent.|—I". & D. 


introduced certain property to L. for purchase by 
him, & introduced him to X., who shortly after- 
wards purchased from L. at an increased price. 
A commission was paid to F. & D. on each transac- 
tion. FEF. & D. also introduced Ju. to R. who, 
acting as the solr. of L., concluded the contracts 
between L. & X. The property was conveyed 
direct from the original vendor to X., L. joining 
in the conveyance. The abstract was sent to h., 
who copied it & forwarded it to the solrs. of X. ; 
on receiving the requisitions he copied themin & 
sent them to the original vendor’s solrs., & a 
similar operation took place with reference to 
observations & further requisitions on title: 
ffeld: (1) even if R. was employed to negotiate 
at all, he had not in substance entirely negotiated 
either the purchase or the resale, &, moreover, 
that commissions on both the purchase & resale 
had been paid to agents within rule 11 of Sched. 1., 
Part I., to the Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), & therefore the scale fee for 





negotiating a purchase or sale was not chargeable ; | 


(2) the scale fees (a) for investigating the title & 


preparing & completing the conveyance on the | 


purchase, & (b) deducing the title & perusing the 
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conveyance on the resale, were not chargeable. 
Re Romain, [1903] 1 Ch. 702; 72 L. J. Ch. 309; 
88 L. T. 125; 51 W. KR. 346; 47 Sol. Jo. 300. 

2710. Sale preceded by unsuccessful offer at 
auction.|—Re READE, SALTHOUSE v. READE 
(1889), 33 Sol. Jo. 219. 

2711. Sale by liquidator of company—Liqui- 
dator’s name used only for convenience.|—The 
property of a co. in liquidation was sold by 
the solrs. of the official liquidator for £24,000, 
subject to a mtge. for £900, & after the satis- 
faction of the claims of former successive owners 
a sum of £1,750 remained for the official liquidator. 
The sale was confirmed by an order made in the 
liquidation, & the parties to the conveyance were 
the co., the official liquidator, the original owners, 
& certain intermediate purchasers who had claims 
for unpaid purchase-money. ‘The solrs. on taxa- 
tion included in their bill of costs scale charges 
as upon a sale for £24,900 asfollows: Negotiating, 
£102 5s.; deducing title & completing, including 
contract, £107 5s. The taxing master disallowed 
the negotiating fee, & only allowed the scale 
charge upon the £1,750. On summons to review 
taxation :—Held: the ct. could Jook not only at 
the contract but at the substance of the transac- 
tion, & having regard to the whole of the matters 
with reference to the provisional contract coupled 
with the order, the liquidator’s name was only 
used for the purpose of convenience, & the taxing 
master’s decision was right.—Re Grey’s BREWERY 
Co. (1887), 566 L. T. 298. 

2712. On what sum percentage payable—Gross 
value—-Property sold subject to incumbrances.]-— 
Where the property of a bkpt. is sold subject to 
incumbrances, the solr. of the trustee in bkpcy. 
is, under rule 9 of Sched. I. of the General Order 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
& the Bankruptcy Rules, 1886. General Regula- 
tions, Part VII., rule 2, entitled to a percentage on 
the gross amount of the purchase-money & not 
merely on the amount realised from the equity of 
redemption.—Re GALLARD, Hx p. HaRRis (1888), 
21Q,. B.D. 388; 57L.J.Q. B. 528; 59 L. 1. 147; 
36 W. BR. 592; 5 Morr. 123. 

Aas OF 7 SOnae: Ae Garner, Ir p. Pedley, [1906] 2 


2718. Sale by second mortgagee.| 
—Rule 9 of Sched. J. of the General Order to 
Solicitors’ Remuneration Act, 188] (c. 44), which 
provides that ‘“ where a property is sold subject 
to incumbrances, the amount of the incumbrances 
is to be deemed a part of the purchase-moncy,” 
applies to the case of a sale by a second mtgee. 
under his power of sale.—FORTESCUE v. MERCAN- 
TILE BANK OF LONDON, [1897] 2 Q. B. 236; 66 
L. J. Q. 3B. 591; 761. T. 645; 45 W. R. 529, C. A. 

2714, ——— Sale & sub-sale.|—-(1) Purchasers of 
land for £2,550 employed a solr. to act for them. 
The solr. perused the contract on their behalf, 
received from the pone eee an abstract of title, 
& duly investigated the same. After the title had 
been investigated the purchasers sold part of the 
land to a sub-purchaser for £1,800, & the solr., at 
their request, prepared the contract with the sub- 
purchaser, & delivered to his solr. an abstract of 
title, consisting of the abstract furnished by the 
vendors, together with a statement of the equitable 
title of the purchasers. The transaction was 
carricd out by two conveyances—one by the 
vendors by the direction of the purchasers of part 
of the land to the sub-purchaser in consideration 
of £1,800, & the other by the vendors direct to the 
purchasers of the rest of the land in consideration 
of £750. The solr. delivered two bills of costs, 
charging in one a scale fee under Solicitors’ Remu- 











Parr VII.—Amovunt oF Costs RECOVERABLE. 


neration Act, 1881 (c. 44), on a purchase by his 
clients for £2,550, & in the other a scale fee on a 
sale by his clients for £1,800. Ontaxation a scale 
fee was allowed only in respect of a contract for 
£750. On summons to review the taxation :— 
Held: the conveyance to the sub-purchaser was 
substantially a conveyance by the vendors to the 
purchasers, that the solr. had done all that was 
necessary for the completion of a conveyance 
under the original contract for £2,550, & that he 
was entitled to two scale fees—one on a purchase 
by his clients for £2,550, & the other on a sale by 
his clients for £1,800. 

(2) One of the bills of costs included, amongst 
‘‘ disbursements,” an item of 10s. for law stationer’s 
charges for the preparation of a plan indorsed on 
one of the deeds. The plan was a copy of one 
already in existence, & the preparation of it did not 
require the skilled labour of a surveyor :— Held: 
this charge was covered by the scale fee, & was 
rightly disallowed on taxation.—Re Rap, [1894] 
3 Ch. 288; 63 L. J. Ch. 831, 71 L. IT. 1893; 42 
W. BR. 601; 88 Sol. Jo. 581; 8 1. 489. 

Annotations :-—Aa to (1) Distd. Re Baillie (1899), 159 T. L. R. 

277, Ie Romain, [1903] 1 Ch. 702. 

2715. ——.|—Hte Balntuie & Co. (1898), 
15 T. L. R. 277, CO. A. 

Annotation .—Retd. Ze Romain, [1903] 1 Ch. 702. 

2716. What covered by negotiation fee—Cost of 
sworn valuations to obtain approval of court.|— 
The solr. to the trustees of property which was 
the subject of an action in the Ch. Div. negotiated 
aw sale thercof, & prepared, & procured the due 
signature of, a contract of sale & purchase con- 
ditional upon the sanction of the ct. being given 
to it. In the course of the negotiation & for the 
purpose of obtaining cvidence to induce the ct. 
to sanction the sale, he procured the opinions of 
two valuers, to whom fees were paid for reporting 
as to the value of the property, but who took no 
further part in the negotiation. The contract 
was sanctioned by the ct. without alteration :— 
Held: the solr. had negotiated the sale within 
the meanmg of rule 1] in Sched. 1L., Part I., to 
the General Order, & was entitled to the scale 
fee for negotiating a sale by private contract.— 
Tie MACGOWAN, MACGOWAN v. Murray, [1891] 1 
Ch. 105; 60 L. J. Ch. 118; 63 L. T. 7935; 39 
W. RA. 227, C. A. 
winnotations :-—Consd. Mawdsley v. Beesley (1891), 36 Sol. 

Jo. 63. Distd. Drielsina ». Manifold, 11894) 3 Ch. 100, 

Re Romain, [1903] 1 Ch. 702. 

ia Copy of plan.]—-Re READ, No. 2714, 
ante. 








(b) Conduct of Sale by Auction. 
See Sub-scct. 3, C., post. 


(ce) Deducing Title. 

2718. What costs allowed on taxation—Charges 
for getting in outstanding terms.]—(1) Where a 
vendor’s attorney disclosed outstanding terms 
upon an abstract, although a marketable title 
might have been shown by taking it up at a 
subsequent date :—Held: upon taxation of the 
attorney’s costs he was entitled to be paid his 
charges incurred in getting in the outstanding 
terms. 

(2) The attorney will not be allowed his charges 
for attested copies of a will, which by the con- 


PART VI. SECT. 1, SUB-SECT. 3.-— 
A. (0). 

n. Scale fee not chargeable unless 
whole work done by soliotor—Deduction 
of title—Searches must be made.|-—To 
entitle a solr. to the percentage charges 


General Orders 


under Sched. JI. Parts I. & 11. of the 
under Solicitors’ 
muneration Act, 188], he imust have 
deduced title to tho premises, & of 
such deduction of title furnishing 
searches is an essential part.—He fe 
Frrauson & Co. Tro BUCKLEY (1888), 
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ditions of sale were to be given at the vendor's 

expense, such a condition being unusual.—Za p. 

QUICKE (1835), 1 Hodg. 202 ; 2 Scott, 184. 

2719. Charges for attested copies of will— 
Condition providing that copies should be given at 
vendor’s expense.|—Ex p. QUICKE, No. 2718, ante. 

2720. Number of folios to be contained in 
abstract.|—In taxation, abstracts are ordinarily 
po it they contain cight folios on an average ; 

ut the strict rule is that they should contain 
ten folios. 

Taxation of a paid bill, sought on the ground 
of overcharge in abstracts containing less than 
ten folios refused, the practice being in uncer- 
tainty, & there being no pressure or surprise.— 
Re Wausil (1850), 12 Beav. 490; 50 1. R. 1148. 

2721. Scale fee not chargeable unless whole work 
done by solicitor— Abstract not required.) —A 
tenant having an option of purchase of the fee 
at a given price on the terms of his paying all the 
vendor’s costs gave notice in Dee. 1882 of his 
exercise of the option, & stated that he should 
not require an abstract of title. The time for 
completion was Mar. 25, 1883, but it was arranged 
for the tenant’s convenience that the completion 
should be six weeks earlier & that the property 
should be conveyed in two lots. Ie sent his 
draft conveyances for perusal before the end of 
Dee. On Feb. 2, 1883, the vendor’s solrs. sent 
in their bill of costs in which they charged 30s. 
per cent. on the purchase-money of each lot 
considering that this was the proper charge under 
Schedule I. to the general rules under the 
Solicitors’ Remuneration Act, 1881 /c. 44), which 
provides that amount of remuneration to a 
vendor's solr. ‘tor deducing title to freehold 
copyhold or leasehold property & perusing & 
completing conveyance, including preparation of 
contract or conditions of sale, if any.”? The pur- 
chascr’s solrs. objected to these charges but the 
vendor’s solrs. refused to alow completion unless 
they were paid, & on Feb. 14 the purchaser paid 
them under protest & completed the purchase. 
After this he applied for taxation of the bill :—~ 
Held: (1) the case was governed by the new Rules, 
but the bill was framed on an erroneous footing, 
for the ad valorem remuneration authorised by 
Schedule I. was chargeable only where the whole 
of the business in respect of which it was imposed, 
viz.: the deducing title & perusing & completing 
conveyance was done; here as there was no 
deducing of title, but only perusal & completion 
of the convevances, Sched. I. did not apply, but 
under the Genera] Order, rule 2 (c), the solr.’s 
remuncration was to be regulated by the old 
system as modified by Sched. Il.; (2) having 
regard to the dates there was no pressure, & there 
was no overcharge amounting to fraud, & there 
were therefore no special circumstances to 
authorise taxation after payment.—fRe LacEy & 
Son (1883), 25 Ch. D. 8301; 53 L. J. Ch. 287; 
49 L. I. 755; 382 W. R. 2838, C. A. 

Annotations :——As to (1) Apld. Re Denne & Seerctary of 
State for War (1884), 54 I. J. Ch. 45, Consd. Re Hickley 
& Steward (1885), 64 L. J. Ch. 608. Extd. fe Faulkner 
(1887), 36 Ch. D. 566.  Apld. 2te Keeping & Gloag (1888), 
58 L. T. 679. Distd. Jte Read, [1894] 3 Ch. 238. Apld. 
dete Baile (1899), 15 T. L. Kh. 2773; Ie Romain, 11904 1 
Cb. 702. Refd. fe Field (18385), 29 Ch. D. 608; Flemiug 
v. Hardcastle (1885), 52 L. T. 851; Re Peace & Ellis 
(1887), 57 L. I’. 753; Re Greville’s Settlmt. (1888), 40 











21 L. R. Ir, 392.—IR, 


o. Several fee farm grants according 
to form_anproved by grantee —Only one 
title deduced.j—A solicitor prepared a 
serles of fee farm grants, following 
a printed form previously approvod 
by the grantee, & annexed to the 


ke- 
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Sect. 1.—Non-contentious business: Sub-sect. 3, A. 
(c), B. & C. (a).J 

Ch. D. 441; Jte Robson (1890), 45 Ch, D. 71; Cholditch 

vy. Jones, (1896) 1 Ch. 42; fe Thomas, Evans v. Griffiths, 

[1900] 1 Ch. 454. 48 to (2) Apid. Re Boycott (1885), 29 

Ch. D. 571; Distd. He Pybus (1887), 35 Ch. D, 568, 

2722, —-— -| — He Harris, PowEtt & 
GOODALE, No. 2707, ante. 

2723. Purchase under family arrangement.] 
—Under a provision contained in a will testator’s 
sons took the real estate at a valuation & took 
over the assets & habilitics of his business, the 
sons giving a mtge. to the trustees to secure the 
purchase-money. The same solrs. acted for all 
parties in preparing the necessary deeds, & charged 
full vendors’ & purchasers’ costs, & also mtgors.’ 
& mtgees.’ costs under the scale :—Held: they 
were only entitled to remuneration under 
Schedule II., for, as they had not “ investigated 
& deduced title,” the scale charge did not apply. 
—Re KEEPING & GLOAG (1888), 58 L. IT. 679; 4 
T. L. R. 353. 

2724. Delivery of abstract of lease.|—On 
a sale of leaseholds the delivery of an abstract 
of the vendor’s title consisting of the Icase only 
is not ‘“ deducing title’? so as to entitle the 
vendor’s solr, to the scale charge under Schedule I., 
Part I.. of the General Order under Solicitors’ 
Remuneration Act, 1881 (ce. 44). 

Semble: a question as to the amount of the 
vendor’s costs on a sale is not properly raised 
upon an ordinary summons under Vendor & Pur- 
chaser Act, 1874 (c. 78). the solr. not being a 
party to & therefore not bound by the proceedings. 
Such a question should be raised on taxation.— 
Re WERSTER & Jones’ Contract, [1902] 2 Ch. 
551; Th L. J. Ch. 7493; 87 L. T. 213; 46 Sol. 
Jo. 688, C. A. 

2725. ——~ Copying & transmitting abstract & 
requisitions.|—e Romain, No. 2709, ante. 

2726. What included in scale fee—Preparation of 
special conditions of sale—For part not sold.|— 
Re pernedad SALTHOUSE v. READE (1889), 33 Sol. 
Jo. 219. 

2727. Several houses in one conveyance—Only 
one title deduced.|—Five leases of five separate 
houses were granted by the same lessors on the 
same day to the same lessec, to whom each lease 
gave an option of purchasing the fee simple, in 
which case he was to pay all legal & other expenses 
of the lessors as vendors, it being stated that the 
intention of the parties was that the lessors should 
be put to no expense in respect of the conveyance. 

The lessee by one Ictter exercised each of the 
five options, received only one abstract of title, 
& required only one conveyance of all the five 
houses. The vendors’ solrs. declined to allow all 
the houses to be conveyed by one deed except 
on the terms that they should not be deprived 
of any part of the costs under the leases, & claimed 
to charge in respect of each house the scale fee 
for ‘deducing title & perusing & completing 
conveyance ” :—Held: as there had only been 
one deducing of title, a scale fee in respect of cach 
house could not be charged.—Re Simmons’ Con- 
ae {1908] 1 Ch. 452; 77 L. J. Ch. 215; 98 

de De LB oe 











B. Purchaser's Solicitor. 
2728. What costs allowed on taxation—Procuring 
extinction of Incumbrances.]|—(1) A purchase was 
completed under the powers of an Act of Parlia- 


agreement for the grants, adding a 
recital of the grantor's title, filling in 
the names of the parties, parcels, rent, 
ete., & adding » mup to each grant :~- 


settling, 


Held : he was entitled for each convey- 
ance to the remuneration for preparing, 
& completing conveyances, 
provided by the scale of charges in 
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ment which authorised a corpn. to purchase pro- 
perty compulsorily. The vendors being under 
disabilities, the purchase-money of their property 
was paid into ct., under the provisions of the 
Act, whereby the ct. was authorised to order all 
the reasonable costs, charges & expenses attending 
the reinvestment of the purchase-moneys in the 
purchase of lands to be settled to the same uses as 
the property purchased, together with the costs, 
charges, & expenses of obtaining the proper 
orders, & of the other proceedings for such pur- 
poses to be paid by the corpn. <A contract was 
entered into for the investment of part of the fund 
in ct. in the purchase of certain property frec from 
incumbrances. The title on investigation proved 
to be subject to numerous incumbrances, & the 
purchasers’ counsel advised that the vendors’ 
should procure all the incumbrances to be con- 
veyed to the vendors, so as to shorten the con- 
veyance. The draft reconveyances, cight in 
number, were submitted to the purchasers’ solrs., 
& settled by ther counsel :—Held: the corpn. 
could not be charged with the costs thereby 
incurred, unless they were incurred with the 
express consent of the corpn. 

A solr. in carrying in a state of facts to obtain 
the master’s approval of a contract to purchase, 
appended a long schedule thereto of the parcels 
proposed to be purchased. The taxing master 
disallowed the charge for drawing & only allowea 
for copying such schedule :—Held: (2) such dis- 
allowance was proper, although the master in 
ordinary had allowed attendances upon a number 
of warrants proportioned to the length of the 
state of facts, including the schedule; (3) the 
allowances in respect of these attendances were 
properly considered by the taxing master as a 
compensation for other business actually trans- 
acted, & in respect of which he disallowed the 
charges.— JONES v. Lewis (1847), 1 De G. & Sm. 
215; 63 E.R. 10523 sub nom. Jones v. LEWIS, 
Jte TrRintiry House, 9 L. T. O. S. 168; 11 Jur. 
511. 

2729. -—-—- Drawing up schedule of property to 
be purchased—& copies of schedule.])—JoNnuEs v. 
Lewis, No. 2728, ante. 

2730. Attendances.]—JONES v. Lew1s, No. 
2728, ante. 

2731. Contract of sale drawn by purchaser’s 
solicitors—AUowed in addition to scale cost.|— 
Under the usual order for taxation of costs, charges, 
& expenses in an administration action, the 
solrs. sent in a bill of costs for conveyancing work 
done for the estate, made out in the old way. 
It related to purchases by the trustees, the negotia- 
tions & most of the work for which was done 
before, but which were completed after, the Act 
came into operation. 

The taxing master allowed only costs accord- 
ing to the first schedule of the general order. 
One of the purchases was a purchase back by the 
trustees of surplus lands taken from them by a 
railway co., & the title was therefore taken with- 
out investigation, except as to a very small piece 
which had belonged to another owner ; the solrs., 
though acting for the purchasers, had prepared 
the contract for sale :—Held: the scale applied, 
though part of the work was done before the Act ; 
the title had substantially been investigated as 
far as was necessary, & therefore Re Lacey & Son, 
No. 2721, ante, did not apply, & the sending in the 
bill in the old form could not be treated as an 








Sched. 1, Part 2 of the General Order, 
1884, under Solicitors’ Romuneration 
Act, 1881.— Re AIKEN, Hcp, SHANNON, 
(1902] 11. R.1.—IR. 
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election by the solrs. to charge according to 
Sched. II. of the Order, but they were entitled to 
charge for preparation of the contract in addition 
to the scale charge, because the scale assumes the 
contract to be prepared by the vendor’s solr., 
& they were entitled to 1 per cent. for negotiating 
the purchase as well as to the 1] per cent. for 
completion. 

The Act & Order apply to conveyancing work 
transacted in an action equally with other con- 
veyancing work (PEARSON, J.).—FLEMING v, 
HARDCASTLE (1885), 52 L. T. 851; 29 Sol. Jo. 
4.72. 

Annotation :—Refd. Re Morchant Taylors’ Co. (1885), 33 

W. RR. 693. 


2732. Costs of investigating title, etc.—Purchase 
under direction of court.|—Money arising from the 
sale of land belonging to a corpn., & taken by a 
vailway co. under their statutory powers, was 
reinvested in land under the direction of the ct. 
The solr. of the corpn. charged the ad valorem 
scale fee prescribed by the rules under Solicitors’ 
Remuneration Act, 1881 (ec. 44), Sched. I., Part I. 
‘‘for investigating title & preparing the com- 
pleting conveyance ” :—Held: (1) the exception 
in Sched. I., Part I., rule 11, which provides that 
the scale shall not apply in case of sales under 
the Lands Clauses Act, or any other private or 
public Act under which the vendor’s charges are 
paid by the purchaser, was not applicable to the 
case; (2) the words of rule 2 ‘‘ not being business 
in any action or transacted in any ct. or in the 
chambers of any judge or master,’’ apply only 
to the “ other business ’’ mentioned immediately 
before, i.e. to business not being conveyancing 
business, & do not exclude from the scale con- 
veyancing business done under the direction of 
the ct.; (3) as the purchaser’s solr. had had to 
do all the things which he would have had to do 
in a purchase not under the direction of the ct., 
the case was not taken out of the scale by the 
fact that, in a purchase under the direction of 
the ct., he did not incur as much responsibility 
as in a private purchase, therefore, the scale fee 
was properly chargeable.-—Re MERCHANT TAYLORS’ 
Co. (1885), 80 Ch. D. 28; 54 lL. J. Ch. 867; 62 
L. T. 775; 33 W. TR. 698, C. A. ? 
sinnotation :~ .48 to (2) Refd. Ite Morgan, [1915] 1 Ch. 182. 

2733. ——— Entire work must be done by 
solicitor.|On a purchase of property, to which 
the sanction of the ct. was requisite, the vendors, 
who were a public body, did not furnish any 
evidence of title, but referred the purchaser to 
a sect. in a public Act of Parliament, by which 
the property was vested in them ‘‘ to be appro- 
priated to such purposes as the Lord Chancellor 
should direct.”” The purchasers’ solr., con- 
sidering it doubtful whether the sect. enabled the 
vendors to sell, asked for the Lord Chancellor’s 
direction, which was afterwards procured, & a 
copy sent to him. On receiving it he caused a 
summons which he had taken out for the ct.’s 
sanction to be amended by omitting a request 
for an inquiry into the title, as he expected to be 
able to satisfy the chief clerk that it was a good 
title. The chief clerk, on production of the Lord 
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Chancellor’s direction, sanctioned the purchase 
without referring the title to the conveyancing 
counsel, & the purchase was completed. 

The bill of costs of the purchase, which was 
payable by a railway co., included the ad valorem 
charge on the purchase-money prescribed in 
Schedule I., Part I., to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), for 
“investigating title’? to property. This was 
objected to on the ground that no title had been 
furnished or investigated :—J{eld : there had been 
an ‘investigation of title’? by the solicitor, & 
he was entitled to be paid the scale fee.—Fa p. 
LONDON CoRPN. (1887), 84 Ch. D. 452; 56 L. J. 
Ch. 308; 561. T. 138; 35 W. 3. 210, C. A. 
Annotation :—Consd. Ie Coward, Chance, [1928] Ch. 379. 

27384. .|—Re Romain, No. 2709, ante. 

2785. Amount of purchase-money-—Sale & sub- 
sale by purchaser.|-—Jic READ, No. 2714, ante. 

2736. Costs of preparing & completing title—-- 
Land situate in register county—--Includes costs of 
registering memortal.|—On a purchase of lands, 
the scale fee allowed to the purchaser’s solr. by 
Sched. I., Part I., to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), for 
“preparing & completing conveyance,” covers 
& includes his costs, other than money out of 
pocket, in respect of the registration of a memorial 
of the conveyance in cases where the land pur- 
hased is situated within a register county.— 
GREY v. CuRTICE, [1899] 1 Ch. 121; 68 Ju. J. Ch. 
60; 791. T. 713; 47 W. BR. 295 48 Sol. Jo. 78. 
C. A. 








C. Conduct of Sale by Auction. 
(a) In General. 

Sce Remuneration Order, 1882, Sched. I., Part I. 

2737. Whether bankruptcy scale applicable--- 
Auctioneer employed by vendor’s solicitor.|—-A 
solr. had employed an auctioneer to sell some 
property for his client. Ife, however, made no 
previous arrangement as to the amount of his 
remuneration, & the auctioneer had retained, out 
of the deposits, more than would be allowed under 
the bkpcy. scale :—Held: the whole charge ought 
to be allowed to the solr.— Re PAGE (No. 8) (1863), 
32 Beav. 487; 8 Ju T. 231; 27 J. P. 8003 Y 
Jur. N.S. 1116; 11 W. R. 584; 55 E.R. 191. 

2788. Scale fee not chargeable unless all work 
done by solicitor—Employment of surveyor.]-—- 
Property of a lunatic in Lancashire was put up 
for sale by auction under an order in hinacy, but 
was not sold. The solr. charged £16 12s. Gd. 
remuneration according to the scale in the order 
under Solicitors’ Remuneration Act, 1881 (c. 44), 
on £8,300, the amount of the reserved prices. 
Ile also paid the auctioneer £5 6s., which was 
allowed against the estate, & the surveyor’s bill of 
£40 3s. was allowed at £31 10s. against the estate, 
but the Taxing Master disallowed the £16 12s. 6d., 
& only allowed £2 2s. for instructing the auctioneer 
& surveyor, & £3 3s. for particulars, etc. His 
reasons were, (a) that the solr. had not in fact 
conducted the sale, the auctioneer & surveyor 
having done most of the work, & been paid by 
the client; & (b) the scale did not apply, for a 
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2783 i. Costs of investigating title, etc.—- 
Entire work must be donc by solicitor. |— 
A. purchaser’s solr. is ae entitled to 
the scale fee unless he has completely; 
vr substantially done all the work in 
connection with the purchase, including 
the perusal of the contract or con- 
ditions of sale, investigating the title 
& searches, & preparing, completing, 
& registering the conveyance.— 
O'DOHERTY v. O' HANRAHAN, [1921] 1 


J.—VOL, XLII, 


I. Rt. 281.—IR. 

. On compulsory purchaacs.) 
— FRASER ». HALIFAX & CAPE BRETON 
Ry. Co. (1885), 18 N.S. R.(6 R. & G.) 
93: 6C. L. T. 138.—-CAN, 

q. Under Land Clauses 
Consolidation Act, |—The seale in Sched. 
1, Part 1, of the lrish General Order of 
1884, made under Solicitors’ Homunera- 
tion Act, 1881, does not. apply to the 
costs of the solr. for the purchaser in 
sales under Lands Clauses Consolida- 








tion Act.—Re FIrzageraLtp, ({1915] 1 
1. It. 185,--- UR, 


r. Tahing counsel’s opinion.}—Tak- 
ing counsel’s opinion as to the effect 
of an cxisting lease is not convey- 
ancing business, & the costa thereof 
are taxable under the ordinary scale 
of costs, & not under the conveyancing 
scale in Appendix N. of lulea of 
Supreme Ct. 1906.—Re SKINNER & 
Co.’s BILL or Costs, [1915] V. I. i. 
116,—AUS, 


R 


to 
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Sect. 1.—Non-contentious business: 
(a), (b) & (c).] 

commission had been paid to the auctioneer by 
the client within the meaning of rule 11 to Part I. 
of Sched. I. to the General Order :—Held: as the 
hill of the surveyor contained charges for various 
things which it was the duty of the person con- 
ducting the sale to do, the solr. had not done the 
whole of the work for which the ad valorem 
remuneration was provided, & the scale did not 
apply. Semble: the case was taken out of rule 4 
by the specific provision of rule 11 to Part I. of 
Sched. I. to the Order, which provides that the 
scale for conducting a sale by auction shall apply 
only in cases where no commission is paid by the 
client to an auctionecr.—-I?e WILSON (1885), 29 
Ch. D. 790; 55 L. J. Ch. 627; 53 L. T. 406; 1 
TT. L. R. 432, C. A. 


Sub-sect, 3, C. 


.1nnotations :—Folld. Wood v. Calvert (1886), T. 43, 
Consd. Ite Faulkner (1887), 36 Ch. D. Deg” pla Lie 
Sykes, Sykes v. Sykes (1887), 56 L. J. Oh. 238; Burd ». 


ati (1889), 40 Ch. I), 628; Fe Withall (1891), "39 WLR 

Refd. Z?c Merchant Tay lors’ Co. cb): 30 Ch. D. 
on, " Te Peace & Ellis (1887), 57 L. T 753; Drielsina v. 
Manifold, (1894] 3 Ch. 100; ‘Cholditel e Jones, [1896] 1 


2739, a .]—An estate was sold under 
the ct., the auctioneer & surveyor being appointed 
in chambers. he solrs. sent in a bill for taxation, 
claiming the fees they had paid to the auctioneer 
& the surveyor, & also the scale charges for con- 
ducting the sale, under Solicitors’ Remuneration 
Act, 1881 (c. 44), General Order, rule 4, Sched. I., 
Part I., rule 11, & subsequently withdrew the charge 
in respect. of the auctioneer. The taxing master 
disallowed the scale charges, & eventually the 
trustees of the estate took out a summons to review 
the taxation, seeking to have the scale charges 
allowed against the estate. The solrs. did not 
appear :—Held: the application being made by 
the trustees, whose duty it was to protect the 
estate not to seek to charge it, made the applica- 
tion too objectionable to be entertained, & apart 
from this, the application would have to be refused, 
in accordance with the principle of fe Wilson, 
No. 2738, ante, which governed this case, as the 
work charged for by the surveyor included dividing 
the property into lots & fixing the reserves, which 
was palt ot the work the solrs. were bound to do 
in return for the commission they had charged.— 
Woon v. CALvert (1888), 55 L. T. 53; 34 W. R. 732, 
Payment of auctioneer’s fees.!—Sce Sub- 
sect. 8, C. (b), post. 

2740. Sale in partition action—-Costs of solicitors 
of parties other than party with conduct of sale.]-— 
In a partition action an order was made for the sale 
of the estate & payment of the costs of all parties 
out of the proceeds. Vitf. who was the owner of 
one-fourth of the estate had the conduct of the 
sale, & his solr. was paid his costs in accordance 
with rule 2 (a) of the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44):—Held: the 
solrs. of defts. who were the owners of the other 
three-fourths of the estate, were entitled to be 
paid the costs of perusing the conveyance & 
obtaining its execution by their clients under rule 
2 (c) HUMPHREYS v. JONES (1885), 31 Ch. D. 30; 
551. J. Ch. 1; 531. T. 482; 34 W.R. 1, C0. A. 

2741. Ineffectual attempted sale —- Subsequent 
sale by different solicitor.|—-Sched. I., Part I., 
rule 2 of the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), applies only to 
cases where the attempted ineffectual sale & the 
subsequent effectual sale therein mentioned are 
conducted by the same solrs. If there is a change 
of solrs. after an attempted ineficctual sale, the 
taxation of the costs of such sale must be made 








SouIcIToRs. 


under General Order, rule 2 (c).—Re DBAN, WARD 
avec bet ia 32 Ch. D. 209; 551. J. Ch. 420 ; 
Ser :—Folld, Ae Stead, Smith v. Stead, [1913] 1 
2742. No probability of sale being effected.| 
—The costs of an attempted ineffectual sale of 
property, when there is no probability of the sale 
being effected for some years to come, should be 
taxed under rule 2 (c) of the General Order made 
in pursuance of the Solicitors’ Remuneration Act, 
1881 (c. 44).—Re SMITH, Pinsent & Co. (1890), 44 
Oh. D. 303; 59 L. J. Ch. 590 ; 38 W. R. 685. 
cers :—Folld. Re Stead, Smith v. Stoad, [1913] 1 





‘*uncompleted busi- 
ness. (a) & (ce) to Solicitors’ 
Remuneration Act, 1881 ic. 44), fees for completed 
business are to be scale fees regulated by Sched. L, 
Part I. of the General Order; fees for uncom- 
pleted business are to be item fees regulated by 
Sched. II. The passage in rule 2 of Sched. 1., Part I. 
providing for scale fees ‘‘ where the property is 
not sold ’’—i.e. for uncompleted business, refers 
to an abortive attempt to sell when the property 
is ultimately sold. 

A. solr. trustee of a will, with power to charge 
for work done, incurred certain costs in an 
ineffectual auction sale of the trust property. 
He delivered his bill of costs charging (inter alia) 
the following sums: No. 1240, to charges for 
conducting attempted sale by auction, £12 5s. ; 
Nos. 1241-1244, perusing abstract of title & 
preparing special conditions of sale, lots 1-4, 
£14 14s. The taxing master allowed No. 1240, 
but disallowed Nos. 1241-1244. The solr. sent 
in objections that No. 1240 ought not to have been 
allowed, & that Nos. 1241-1244 ought to have been 
allowed. IJJis reasons were that all charges were 
in respect of an uncompleted sale by auction, the 
costs of which are regulated by the General Order 
to Solicitors’ Remuneration Act, 1881 (c. 44), 
which provides in General Order, sect. 2 («), that 
costs of completed sales shall be scale charges 
regulated by Sched. I., & in sub-sect. (c) that costs 
of uncompleted sales shall be item charges regulated 
by Sched. IT.; that in his bill No. 1240 was a scale 
charge & therefore wrong, & that Nos, 1241-1244 
were also wrong charges. With his objections 
he delivered a new bill of costs charging item 
charges for the same transactions. ‘The master 
overruled the objections & the solr. then issued this 
summons to have the master’s certificate reviewed. 
It was contended by resp. that rule 2 of Sched. I. 
provided for scale charges ‘“‘ where the property 
is not sold’ :—Held: the solr.’s objections were 
good & that the taxing master’s certificate must 
be varied by allowing item charges in the sub- 
stituted bill not exceeding the amount of the 
charges in the original bill.— 2c SrTmap, SMITH v. 
STEAD, [1913] 1 Ch. 240; 82 L. J. Ch. 143; 108 
L. T. 28; 57 Sol. Jo. 187. 








(b) Fees of Auctioneer. 

aie Remuneration Order, 1882, Sched. T., Part f., 
al Fe 

2744. Whether such fee applicable—Fee paid by 
vendor.|—Jte WILSON, No. 2738, ante. 

2745. -|—A solr. was e ee ee by the 
vendor in connection with a sale of property by 
public auction. An auctioneer was employed to 
sell the Property, & was paid commission the 
client :-—H though the solr. was not entitled 
to the scale fee ‘‘for conducting the sale”’ 
prescribed by Part I. of Sched. J. to the Remunera- 
tion Order, he was entitled to his proper charges, 
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according to Sched. II. to the Order, in respect 
of any work which he had done for which the 
auctioneer had not been paid, & which would 
have been included in the “ conducting” fee, if 
the fee had been payable.—Re FAULKNER (1887), 
86 Ch. D. 666; 560. J. Ch. 1011; 571. T. 342; 
36 W. R. 69; 3 T. L. R. 796. 


Annotations :—Apprvd. Parker v. Blenkhorn, Newbould »v. 
Ballward (1888), 58 L. J. Q. B. 209. Refd. Re Peace & 
Ellis (1887), 57 ie T. 753; Burd v. Burd oe 40 Ch. D. 
628; Mawdsley v. Beesley peeks 36 Sol. Jo. 63: Chol- 
ditch v. Jonos, [1896] 1 Ch. 42. 


2746. -]—Solrs. employed in a sale 
of property by auction where the auctioneer’s 
commission was paid by the client delivered a bill 
in which they charged the scale fee for conducting 
the sale & deducing the title, & mentioned items 
of solrs.’ work not included in the scale fee for 
deducing the title. The taxing master disallowed 
the fee for conducting the sale because of the 
auctioneer’s charge being paid by the client, & 
did not allow any fee for iterns mentioned in the 
bill of solrs.’ work not included in the scale fee for 
deducing the title, on the ground that the bill was 
made up on a wrong footing & could not be altered 
by adding charges:—Held: the taxing master 
was right in disallowing the scale fee for conducting 
the sale, but he ought to have allowed the solrs. 
a quantum meruit for solrs.’ work done by them & 
mentioned in their bill, & which was not covered 
by the scale fee for deducing the title.—Re PEACE 
& Enuis (1887), 57 L. T. 753; 36 W. R. 61. 


Annotations :-—Folld. Drielszma v. Manifold, [1894] 3 Ch. 
100. Refd. Mawdsley v. Beesley (1891), 36 Sol, Jo. 63; 
Cholditech wv. Jones, 11896] 1 Ch. 42, 


2747. -|—On a sale by auction of 
property in Yorkshire, under an order made in 
an administration action, the chief clerk, previously 
to sale, settled a sum for auctionecr’s fees. In 
accordance with the mode of business in Yorkshire 
the auctioneer merely offered the property for sale, 
& the solr. having the conduct of the sale paid all 
other expenses of the auction, including those of 
preparing & distributing the particulars & con- 
ditions of sale, advertisements, printer’s bills, & 
the costs of lithographed plans :—Hcld: under 
Solicitors’ Remuneration Act, 1881 (c. 44), General 
Order, Sched. I., Part I., rule 2, the solr. was not 
entitled to scale fees fur conducting the sale by 
auction.—ffe SyKES, Sykes v. SyKEs (1887), 56 
LJ. Ch. 238; 561. T. 425; 86 W. R. 234. 

2748. -]—Part I. of Sched. I. to the 
General Order of 1882 made in pursuance of 
Solicitors’ Remuneration Act, 1881 (c. 44), pre- 
scribes an ad valorem scale fee for conducting the 
sale of property by public auction, & rule 11 
provides that ‘ the scale for conducting a sale by 
nuction shall apply only in cases where no com- 
mission is paid by the client to an auctioneer.” 
Where the auctioncer’s commission is paid by the 
client :—Held: rule 11 does not deprive the solr. 
of all remuneration for work done in respect of 
the conduct of the sale, but under the General 
Order, sect. 2 (c), he was entitled to a quantum 
meruit for such work, the remuneration to be 
regulated according to the old system as altered 
by Sched. I].—PARKER v. BLENKNORN, NEWBOULD 
v. BAILWARD (1888), 14 App. Cas. 1; 58 L. J. 
Q. B. 209; 59L. T. 906; 37 W. R. 401; 67T. LR. 
98, H. L.; revsg. 8S. C. sub nom. Re NEwBOULD 
(1887), 20 Q. B. D. 204, C. A. 

Annotations :—Consd. Burd v. Burd (1889), 40 Ch. D. 628. 

Folld. Mawdsley v. cba s (1891), 36 Sol. Jo. 63. Refd. 

Re Keeping & Glose (1888), 58 L. T. 679; Re Martin 


(1889), 41 . 381; Re Robson (1890), 45 Ch. D. 71; 
rielama v. Manifold (1894), 63 L. J. Ch. 653. 


a MA OEEEY v. BEESLEY 


























2749. 
(1891), 36 Sol. Jo. 6 
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2750. ——— .]—Solrs. employed in a sale of 
property by auction conducted all the business 
connected with the sale, except taking the bids 
in the auction room, for which the solrs. paid the 
auctioneer two guineas for each lot sold, & one 
guinea for each lot unsold. The solrs. claimed both 
the sum paid to the auctioneer & the scale fee for 
conducting the sale :—Held: the payment to the 
auctioncer was a commission under r. 11 of 
Sched. I., Part I. of the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), & the 
solrs. were not entitled to charge for remunera- 
tion under the scale, but only for a quantum 
merutt.—DRIELSMA v. MANIFOLD, [1894] 3 Ch. 
100; 68 L. J. Ch. 653; 71 1. T. 62; 42 W. R. 
578; 38 Sol. Jo. 547; 7 R. 868, CG. A, 

Annotation :—Consd. Cholditch v. Jones, {1896} 1 Ch. 42. 

2751. In lump sum.|—Before the 
Genera] Order under Solicitors’ Remuneration Act, 
1881 (c, 44), came into operation, property which 
was the subject of an administration action was 
offered for sale by auction & bought in, the 
auctioneers’ remuneration for the attempted sale 
being paid by the client in a lump sum. After 
the Order came into operation the property was 
sold by private contract. The same solrs. acted 
throughout & they made out their bill of costs, 
as to the attempted sale by auction, under the 
old system, & as to the sale by private contract, 
under the old system, as altered by Sched. IJ. to 
the General Order. The taxing master, in taxing 
this bill, disallowed all the charges other than 
disbursements contained therein with regard to the 
attempted sale by auction, & with regard to the 
sale by private contract; & he substituted for 
the latter the scale charges for regotiating the sale 
& for deducing the title & perusing & completing 
the conveyance :—Held: the taxing master had 
taxed the bill upon a wrong principle, & the bill 
must be referred back to him to be dealt with upon 
the principles laid down by the Touse of Lords 
in Parker v. Blenkhorn, Newbould v. Bailward, 
No. 2748, ante. The word ‘‘ commission” in 
rule 11 of Sched. I., Part I., must be construed as 
including a lump sum paid by the client to the 
auctioneer as his remuneration.—BurRD v. BURD 
(1889), 40 Ch. D. 628; 581. J. Ch. 170; 60 L. T. 
228; 37 W. KR. 428. 

2752. Fee paid by purchaser—Under con- 
ditions of sale.]—If the purchaser in pursuance of a 
condition of sale pays a fee to the auctioneer the 
solr. is not entitled to the scale fee for conducting 
a sale by auction. 

If the solr. himsclf{ pays the auctioncer the solr. 
is entitled to the scale fee. 

To treat the sale of cach lot, as a separate sale 
& charge a separate minimum fee in each case was 
wholly unjustifiable. 11 was not authorised by 
the rules & was in direct. opposition to the decision 
in Re Onward Building Society, No. 2764, post 
(NortH, J.).—Cronpircn v. JONES, [1896] 1 Ch. 
42; 65 L. J. Ch. 83; 73 L. Tf. 528; 59 J. P. 793; 
44 W. R. 124; 12 T. L. R. 49; 40 Sol. Jo. 70. 


Annotation :-—-Refd. Re Thomas, Evans v. Griffiths (1900), 
48 W. RR. 299. 


2753. Solicitor employing auctioneer to bid.] 
—CHOLDITCH v. JONES, No. 2752, ante. 














(c) Sale in Lots. 


See Remuneration Order, 1882, Sched. I., 
Part I., rr. 1, 8. 

2754. Whether scale fee charged on aggregate 
realised—Or on lots as separate transactions.]— 
The commission payable to a vendor’s solr. under 
Sched. I. of the General Order under Solicitors’ 

R 2 
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Sect. 1.—Non-contentious business: Sub-sect. 3, C. 
(c); sub-sect. 4, A. & B. (a), (b) & (c).] 


Remuneration Act, 1881 (c. 44), ‘ for conducting 
a sale of property by public auction .. . when the 
property is sold,’’ is chargeable upon the total 
amount realised by the sale, even though the 
roperty be sold in lots & though the lots be held 
by the vendor under different titles, & be sold 
to different purchasers.— Re ONWARD BUILDING 
Society, [1893] 1 Q. B. 16; 68 L. T. 443; 57 
J.P. 439; 41 W. R. 107; 5 R. 19; sub nom. Re 
ONWARD BUILDING SocIETY, Hx p. WATSON, 62 
L. J. Q. B. 80, D.C. 


Annotations :—-Refd. Cholditch v. Jones, [] p90) 1 Ch. 42; 
Re Thomas, I'vans v. Griffiths (1900), 48 W. kk. 299. 


2755. -|—CHOLDITCH v. JONES, No. 
2752, ante. 

2756. -.]—Statute barred costs are 
under common order to tax, subject to taxation. 
Stat. Limitations does not bar debt but only the 
remedy, & such costs are recoverable from the 
client by reason of his unusual submission to pay 
what shall appear to be ‘“‘duc”’ on taxation. If 
client desires to raise the question whether certain 
items are statute barred, he should do so by apply- 
ing for a special order to tax. <A solr. acted for 
purchaser of several small lots of land all purchased 
at same time though not from same vendor, at 
prices varying from £100 to £10. ‘The lots were 
comprised in one mtge. but each had separate & 
distinct title, separate abstract for each being 
delivered :—Held: solr, was entitled under rule 
8, Sched. I., Part I. of the rules under Solicitors’ 
Remuneration Act, 1881 (c. 44), to minimum 
charge for each lot & was not restmeted to one 
charge for the business as a whole.—Re MARGETTS, 
[1896] 2 Ch. 263; 65 L. J. Ch. 479; 74 L. T. 309 ; 
44 W. BR. 462; 40 Sol. Jo. 404. 

Annotations :—-Refd. Rte Thomas, Evans v. Griffiths (1900), 

48 W. Kt. 209; Je Brockman, [1909] 2 Ch. 170. 

2757. — - -|—On a sale by auction in 
lots of property held under one title, each sale of 
one or more lots to a different purchaser forms a 
separate transaction within the meaning of rule 
8 of the rules annexed to Sched. 1., Part I. of the 
General Order under Solicitors’ Remuneration 
Act, 1881 (c. 44); so that where the scale charge 
for deducing title on any of the lots sold to different 
purchasers does not amount to £5, the solr. is 
entitled to charge the minimum fee prescribed by 
rule 8 in respect of each separate sale.—Jic THOMAS, 
EVANS v. GRIFFITHS, [1900] 1 Ch. 454; 69 L. J. 
Ch. 219; 82L.T.105; 48 W.R. 299; 16T.L. 1. 
196; 44 Sol. Jo. 245. 

2758. Election by solicitor to charge under 
Schedule I., Part If.|—Where property is offered 
by a tenant for life for sale in lots the tenant for 
life is vendor in respect of each contract of sale 
into which he eventually enters, & in such a case it 
is competent to the vendor’s solr., who, before 
entering upon the business, has given the neces- 
sary notice under rule 6 of the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), of lus 











SOLICITORS. 


intention to charge the ordinary detailed charges 
& not the scale fee in the case of sales under a 
certain amount, to treat the sale of each lot as a 
separate transaction, & to charge his costs accord- 
ingly.—Re Str ROBERT PEEL’s SETTLED EstaTEs, 
[1910] 1 Ch. 389; 791. J. Ch. 233; 102 L. T. 67; 
26 T. L. R. 227; 54 Sol. Jo. 214. 


Sus-secr. 4.—MORTGAGES. 
A. Morltgagor’s Solicitor. 

See Remuneration Orders, 1882, 1925, Sched. I., 
Part I. 

2759. Charge for negotiating loan—Overcharge 
amounting to fraud.]—'The charge by a mtgor.’s 
solr. to his client of a scale fee ‘‘ for negotiating 
loan ”’ in addition to the procuration fee according 
to the scale paid to mtgee.’s solr., is an overcharge 
amounting to fraud so as to entitle the client to 
an order to tax on application more than a year 
after delivery of the bill; especially when coupled 
with the fact that the solr. by whom the over- 
charge was made had not complied with his client’s 
instructions to get the bill taxed.—le PysBus 
(1887), 35 Ch. D. 668; 561, J. Ch. 921; 571. T. 
362 ; 385 W. RR. 770. 

2760. Deducing title—Delivering particulars of 
leases.|—On a mtge. of leasehold property held 
under several leases by the original lessee, his solrs. 
furnished the mtgee.’s solrs. with a short state- 
ment of dates & particulars of the leases, which 
were all in the same form, & a form of the cove- 
nants :—Held: no title had been deduced, & 
the solrs. were not entitled to the scale fee under the 
General Order to Solicitors’ Remuneration Act, 
1881 (c. 44), for deducing title & perusing & com- 
pleting mtge.—WELLBY v. STILL, [1894] 3 Ch. GEL 5 
sub nom. WELBY v, STILL, 63 L. J. Ch. 9813; 71 
L. T. 426; 8 R. 658. 
caren aeree :—Folld. Z?e Webster & Jones’ Contract, [1902] 

. vl. 





B. Mortgagee’s Solicitor. 
(a) In General, 

2761. Copies of draft deed of transfer—How many 
allowed on taxation.]—A firm of solrs. acting for a 
number of sects of persons, five in all, interested in 
moneys secured upon mtve., on the mtge. being 
paid off, in their bill of costs charged the exors. 
of the mtgor. with the cost of tive copies of the draft 
deed of transfer, & the taxing master having dis- 
alowed the charge for four such copies :—Held : 
the taxing master was right in allowing the costs 
of only one copy.—Re WaAbDE & Ti10MAS (15881), 
17 Ch. D. 3418; 50 L. J. Ch. 60L; 44 L. T. 509 ; 
29 W. R. 625. 


(b) Negotiation Fee. 

See Remuneration Order, 1882, Sched. I., 
Part I, 

2762. Whether scale fee chargeable—Lender 


introduced by third party.|—-A mtgee.’s solr. is 


PART VII. SECT. 1, SUB-SECT. 4.—A, 


t. Securing release of outstanding in- 
cumbrance.}—The costs of obtaining 
the release of an outstanding incum- 
brance on property sold are not covered 
by the scale charges allowed to ao solr. 
for a vendor by Sched. I., Part I., of 
the General Order under Solicitors’ 
Remuncration Act, 1881.—Re PURCKLL 
(1891), 27 L. Lt. Ir. 375.—IR. 


a. Mortgage for past debt.J}—The 
word ‘‘ loan ” in Sched. I., Part I., of 
the General Order under Solicitors’ 
Remuneration Act, 1881, means ‘‘ mort- 
gage” & does not imply that there 


must necessarily be a fresh advance 
on the occasion of a mtge.  <Accord- 
ingly, when a mtge. is effected by a 
solr. to secure a purt debt the scale foe 
applios.— D’ARcY TO WHITE (1893), 
3i L. RR. Ir. 1412.---IR. 

b. Security for present & future ad- 
vances.J)—- The remuneration of solrs. 
by way of scale fee, as provided by 
Solicitors’ Remuneration Act, 1881, 
Sched. I. & the General Order there- 
under, does not apply to work done as 
to securities for loans, which consist 
ee of present & partly of future 
possible ad vances. —BAKTON TO IRVINE, 
(1899) 1 1. kt. 615.—IR. 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (a). 


6. Securing postponement of sale to 
benefit of mortgayee.j—Re McCartnry, 
McCarRTHY v. WALKER (NO, 3) (1899), 
4 Torr. L. I. 9.—CAN. 


d. Deducing tille on transfer of 
morigage.J—The solr, for the trans- 
feror of a mtge. is to be remunerated 
for showing a title required & for 
ap PEON of the transfer under the 
O A gr as altered by Sched. II. 
of the General Order, 1884.—Zte 
pene & SMiTH, [3903] 17. RK. 29.~- 


Part VII.—Amount or Costs RECOVERABLE. 


entitled to charge in his bill of costs for ‘‘ negotia- 
ting” a mtge. as provided by Solicitors’ Remune- 
ration Act, 1881 (c. 44), r. 11, s. (5), even though 
the mtge. may have been introduced to the mtgee. 
by another person.—Re WEDDALL, PARKER & 
PARKER (1884), 1 T. L. R. 73; 29 Sol. Jo. 85. 

2763. Lender’s name mentioned by solicitor 
to borrower—Mortgage arranged without recourse 
to solicitor.]|—-A solr. mentioned to a borrower the 
name of a client of his as likely to lend. A mtge. 
was arranged without further action on the part 
of the solr., who then acted for both parties in the 
matter of the mtge. :—Held: the solr. was not 
entitled to a negotiating fee.—Re ELEY (1887), 37 
Ch. D. 40; 56 L. J. Ch. 905; 57 L. T. 253; 36 
W. BR. 96. 

2764. -—— Solicitor lending own money.]— 
Property belonging to D. was in mtge. N., a solr., 
arranged that the mtge. should be paid off, that 
the property should be reconveyed to D., & that 
N. should lend his own money to D. on mtge. of 
the same property ; & thiswasdone. N. had nota 
partner with him in his business as a solr, :—ZIeld : 
N. was entitled to charge the scale fee for nego- 
tiating the loan.—Re Norris, [1902] 1 Ch. 741; 71 
I, J. Ch. 187; $6 L. T. 46, 616; 50 W. TR. 316; 
46 Sol. Jo. 248. 

2765. —-— Loan agreed as compromise of action 
—~Fee included in costs of action.]|—A contract 
having been entered into for the sale of a freehold 
estate for £65,000 the purchaser refused to com- 
plete upon the appointed date, & the vendors 
commenced an action for specific performance. 
After considerable negotiations both by corre- 
spondence & interviews the action was ultimately 
compromised upon terms which were in effect 
that half the purchase-money should be left secured 
upon mtge. of the property for a term of two 
years, & that the purchaser should pay the balance 
in cash, together with pltfs.’ taxed costs of the 
action, upon the footing of affording them a com- 
plete indemnity. Upon the taxation of the costs 
the purchaser objected to an item of £75 charged 
as a fee for negotiating the loan of the amount to 
be left upon mtge. :—/leld: the charge must be 
disallowed, as all the negotiations for the settle- 
ment of the action were properly charged by items 
mm the bill of costs, & 1t was impossible to sever the 
terms of negotiation for the settlement of the action 
& to make a separate charge for the mtge.—-ITALL 
v. MINTER, [1922] 1 Ch. 191; 91 L. J. Ch. 212 ; 
126 L, T. 655 ; 66 Sol. Jo. 157. 








(c) Investigation of Title and Completion. 

See Remuneration Order, 1882, r. 2 (a), Sched. 
I., Part I. 

2766. Investigation of title—Mortgage to secure 
balance of purchase-money.]|—When part of the 
purchase-money is allowed to remain on mtge. of 
the property sold, the solr. of the vendor-mtgec. 
cannot charge the scale fee under Sched. I., Part I., 
of the General Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44) for investigating the mtgor.’s 
title. But where a fee of £05 was charged for 
such investigation, under a common mistake of 
the parties that the scale applied, the ct. refused 
to accede to an application, made after payment, 
for taxation.—Re GLASCODINE & CARLYLE (1885), 
52 L. T. 781, C. A. 

2767. Completion of mortgage—What js com- 


PART VII. SECT. 1, SUB-SECT. 4.— 
B. (b). 


27641, Whether scale fee chargeable— 
Solicitor lending oun moncy.]}-~Where 
a solr, lends a client’s money on the 
security of a mtge., he is not entitled, 


in the absence of an express agreement, 
to charge the mtgor. a procuration fee. 
Such a charge when included in a bill B. (c). 
of costs is a taxable item.—Z?te BROWN- 
aN (1887), 5 N. Z. L. R. 485 (8. 0.).— 
N.Z. 
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pleted mortgage—Mortgage for future advances.|— 
A trust or covering deed was executed by a limited 
co. to trustee in the usual form for securing 
debentures intended to be issued to ascertain 
amount but the debentures were never issued & 
the deed therefore became inoperative :—Held : 
the covering deed so executed was not a completed 
mtge. within rule 2 (a) and Part I. of Sched. I. 
to the General Order under Solicitors’ Remuncra- 
tion Act, 1881 (c. 44), & therefore the solr. to the 
trustees was not entitled to charge a scale fee for 
““ preparing & completing mtge.”’ under that rule. 

Qu. : whether, if the deed had become operative 
by the issue of the debentures, it would have been 
a ‘‘ mtge.’’ within the rule. 

Qu. : whether a mtge. for future advances is a 
completed mtge. within the rule-—Re BirciramM, 
[1895] 2 Ch. 786; 64 L. J. Ch. 768; 73 L. T. 129; 
43 W. R. 673; 11 T. L. R. 547; 39 Sol. Jo. 693 ; 
12 R. 443, C. A. 

2768. ---— -——- Agreement for advance of 
definite sum—At future date.|—Rule (2) (a) & 
Part I. of Sched. I. to the General Order under 
Solicitors’ Remuneration Act, 1881 (c. 44), apply 
not only to legal mtges., but also to equitable 
mtges. and memoranda of charge, though 1n some 
of those’ cases questions may arise, under par- 
ticular circumstances, whether they fall within 
the scale, on the ground that the whole of the 
business in respect of which the scale imposes 
fees has not been done. 

Although the scale only applics where the 
transaction has been ‘ completed,” the question 
in every case is whether there has been completion 
in substance ; & although the scale does not apply 
where a mtge. is given to secure money which 
may or may not be advanced, at the option of 
the lender, yet where mtgees. have agreed to 
advance a certain fixed sum, & everything con- 
templated by the scale has been done except 
actually paying over the money, postponement 
of the payment of the money at the request of 
the mtgor. will not take the transaction out of 
the scale, although the mtge. itself, as in the 
ordinary case of a mtge. to a bank by a customer, 
does not state the amount secured. 

The ct. is not tied down by the form which the 
security takes, but is entitled to look at the sub- 
stance of the transaction.—le Baker, [1912] 2 
Ch. 405; 81 L. J. Ch. 805; 106 L. T. 1012. 

2769. On what sum fee computed—Gross 
amount raised.|—The tcnant for life of scttled 
estates had created charges on his life estate for 
sums amounting in the whole to £192,000, & the 
charges had all become vested in an insurance 
co. A private Act was passed which empowered 
the trustees of the settlement to raise, by mort- 
gaging the settled estates in fee, any sum not 
exceeding £350,000, for the purpose of paying 
the debts of the tenant for life. The trustees 
executed a mtge. of the estates in fee to the co. 
to secure £232,000. Of this sum £192,000 was 
retained by the co. in satisfaction of the charges 
on the life estate (which were released by a separate 
deed), & £40,000 was paid to the trustees :-— 
Held: the transaction was a new mtge., & not a 
further charge, & therefore did not fall within 
rule 10 in Part I. of Sched. I. to Solicitors’ Re- 
muneration Order, 1882, & the mtgees.’ solr. was 
entitled to the scale fee on a mtge. for £232,000. 





PART VII. SECT. 1, SUB-SECT. 4.— 


e. Preparation of abstract of title— 
On decree for sale.}—Scorr v. KIna@ 
(1845), 7 I. Eq. RR. 483.—IR. 
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Sect. 1.—Non-contentious business: Sub-sect. 4, B. 
(c); sub-sect. 5, A., B., C. & D.) 


—AYLESFORD (EARL) v. POULETT (EARL), 

1 Ch. 248; 60 L. J. Ch. 204; 64 L. T. 836; 389 
W. R. 241, C. A. 

Annotation :—-Refd. Goodchild v. Roberts, [1925] Ch. 592. 

2770. -|—In 1897 the trustees 
of the will of Captain J. & Mrs. J. executed a con- 
solidating mtge. to the Commercial Union upon 
certain securities to secure a certain amount. 
In 1024 & 1926 the Commercial Union made 
further advances to Mrs. J., who was the owner 
in fee, upon the same securities. Mrs J. died in 
1026. In Jan. 1927, her trustees applied for & 
were granted a further advance on the same 
securitics by the Commercial Union, whose solrs. 
had attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, although 
the old securities had been kept on foot for the 
purpose of preserving priorities, & there was a 
new proviso for redemption. The solrs. to the 
Commercia] Union carried in a bill for taxation, the 
charges being according to the scale in Sched. L., 
Part I. of the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), for “‘ investigating 
title & preparing & completing deed of security.” 
The taxing master took the view that Sched. I. 
did not apply, & taxed the bill accordingly. 

On a summons by the solrs. to revicw the 
taxation :—-Held - there had been an ‘“ investiga- 
tion of title’’ within the meaning of Sched. I., 
& the matter must be referred back to the taxin 
master.—J?e COWARD, CHANCE & Co., [1928] 1 Ch. 
370 ; 97 L. J. Ch. 2343 189 L. T. 1133; 72 Sol. Jo. 
225, 

2771. ——— Equitable mortgage.]—Zic BAKER, 
No. 2768, ante. 











Sup-sect. 5.—LEASES. 
A. In General. 

See Solicitors’ Remuneration Act, 1881 (c. 44) 3 
Remuneration Orders, 1882, 1925, Sched. L., 
Part II. 

2772. Work must be substantially done—Form 
of lease scheduled to another document—Verbatim 
copy.|—In July, 1881, W. instructed his solrs. 
to prepare a building agreement with form of 
lease to be granted on completion set out in the 
schedule. In June, 1883, the premises having 
been completed, W. gave further instructions for 
a lease, which, as prepared, was, except as to 
parties, a verbatim copy of that contained in 
the schedule. In Nov. 1883, the solrs. delivered 
their bill of costs, in which under date July, 1881, 
were various items amounting to £17 in relation 
to preparing the agreement ; & under date June, 
1883, “to costs of preparing, cngrossing, exe- 
cuting, & completing lease & counterpart, as per 
Sched. J. of Solicitors’ Remuneration Act, 1881 
(c. 44), £59 108. On taxation this item was 
objected to, on the ground that the Act did not 
apply, as the substantial part of the work done 
was previous to Jan. 1, 1883, & had been already 
charged for in the costs of preparing the agree- 
ment. The taxing master disallowed the objec- 
tion, but deducted £20 from the £59 10s., & 
directed a detailed bill of costs in relation to the 

reparation of the lease to be brought in. This 

ill was delivered, but was not taxed. On 


SOLICITORS. 


summons to review taxation :—Held: the taxing 
master ought to have taxed the detailed bill for 
the actual preparation of the lease, & not have 
allowed the id: valorem scale even to the extent 
he did; the ad valorem scale eee only where 
the solr. had substantially done the work specified 
in Sched. I.; as the scale ged iee did not apply, 
the taxing master ought to have taxed their 
charges in accordance with rule 2 (c), & Sched. II. 
—Re Hicktey & STEWARD (1885), 54 L. J. Ch. 
608: 562 L. T. 89; 33 W. R. 320. 
Annotations :—Apld. Wellby vw. Stil, (1895] 1 Ch. 624. 

Re Robson (1890), 45 Ch. D. 71 

27738. Form copied in substance.|— 
Re PooLeE & RoBINson (1900), 44 Sol. Jo. 628. 

2774. Printed form of lease.]-—Leases following 
a general printed form & requiring in each case 
only to be filled in with the names of the parties, 
the parcels, a plan, the rent, & so forth, are not 
subject to the scale charges in Part II. of Sched. I., 
to the rules under Solicitors’ Remuneration Act, 
1881 (c. 44).—WELLBY v. STILL, [1895] 1 Ch. 
524; 64 L. J. Ch. 495; 13 R. 165; sub nom. 
WELBY v. Stitt, 72 L. T. 108; 48 W. RR. 73; 
38 Sol. Jo. 667. 


Annotation :—Retd, Re Thomas, Evans v. Griffiths, [1900] 
1 Ch, 454, 


2775. Estimation of costs payable by lessee to 
Jessor’s solicitor—-Whether cost of counterpart 
deducted from scale fee.|—The costs of the 
lessor’s solr. ‘‘ for preparing, settling, & com- 
pleting ’’ an agreement for a tenancy for less than 
three years at a rack rent are to be taxed accord- 
ing to the scale prescribed for ‘‘ Leases or Agree- 
ments for Leases at a Rack Rent ” in Schedule I., 
Part II. to the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44). 

In estimating the costs properly payable by 
the lessee to the lessor’s solr., the cost of the 
counterpart or duplicate agreement must be 
deducted from the scale fee when ascertained.— 


Refd. 








Re Nreaus, |1895) 1 Ch. 78; 64 L. J. Ch. 705 71 
L. T. 716; 48 W. R. 68; 39 Sol. Jo. 20; 138 RK. 
85. 

Annotations :--—A Re Gray, ee 1 Ch. 239. Refd. 


Ite McGarel aay 45 W. I. B21; Ze Lon botham, 
{1904) 2 Ch. 152; Ite Cohen & Cohen, [1905) 2 


Costs of lease, generally.|—See Canes & 
TENANT, Vol. XXX., pp. 449-452, Nos. 1110- 
1136. 


B. “ Preparing, Settling, and Completing.” 
See Solicitors’ Remuneration Act, 1881 (c. 44); 
Remuneration Order, 1882, Sched. I., Part II., 
First Scale. 
2776. What matters included—General rule—All 
business connected with the granting of a lease.}| 
Re FIELD, No. 2688, ante. 











2777. Negotiations.|——Re FieLp, No. 2688, 
ante, 
2778. .]|—The scale fee prescribed by 


Part II. of Sched. I. to the General Order made 
under Soficitors’ Romuneration Act, 1881 (c. 44), 
to be paid to a lessor’s solr. ‘‘ for preparing, 
settling, & completing lease & counterpart ”’ 
includes the solr.’s remuneration in respect of 
negotiations which lead up to, & the preparation 
of the agreement which precedes the lease, & the 
solr. cannot charge in respect of those negotia- 
tions or of the preparation for the agreement in 
addition to the scale fee.—SavEery v. ENFIELD 
LocaL Boarp, [1893] A. C. 218; 62 L. J. Ch. 


PART VII. SECT. 1, SUB-SECT. 5.—B. 
f. What mattera included — Whether costs of deducing title.)J—Re MEcREDY & SOLICITORS’ REMUNERATION AoT, 1881, 


[1920] 1 I. Wt. 93.—IR 


Part VII.—Amount or Costs RECOVERABLE. 


674; 68 L. T. 722; 57 J. P. 681; 42 WL. R. 33; 
1 R. 160, H. L. 


Annotations :—Refd. Re Negus, (1895) 1 Ch. 73; Re Horn 


& Francis, [1896] 2 Ch. 797; Re Gray, (1901) 1 Ch. 239. 





2779. ——.|—Re Horn & FRANCIS, No- 
2794, post. 
2780. Agreement for lease—‘‘ Agreement 





for lease ’’ defined.|—-(1) The scale fee pre- 
scribed by Part II. of Sched. I. to the General 
Order of August, 1882, under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), to be paid to a lessor’s solr. 
‘for preparing, settling, & completing lease & 
counterpart,’’ includes the solr.’s remuneration 
for the preparation of a prior agreement for the 
lease, & the solr. cannot charge for the prepara- 
tion of the agreement in addition to the scale fee. 
An agreement for a lease provided that the lessor 
should at his own expense do certain repairs to 
the property & deliver possession to the lessee 
as soon as they were done, which was to be not 
later than a certain day, time to be of the essence 
of the contract, & that, on the lessor complying 
with these conditions, the lessor should grant & 
the lessee accept a lease in the form thereto 
annexed :—Held: these stipulations did not 
relate to collateral matters, so as to make the 
agreement something more than a step towards 
the granting of the lease, but related only to the 
terms on which the lease was to be granted, & the 
preparation of the agreeinent was ‘‘ business con- 
nected with ”’ the lease withinthe meaning of rule 2 
of the General Order, & could not be separately 
charged for. (2) ‘‘ Agreements for leases’’ in 
Sched. 1., Part IJ. mean agreements for leases 
intended to be relied on as regulating the tenancy 
without any formal lease, & the scale fee is payable 
in respect of them.—/te EMANUEL & SIMMONDS 
(1886), 33 Ch. DD. 40; 55 L. J. Ch. 710; 55 L. T. 
a Moe J.P. 22; 34 W. R. 613; 21. L. BR. 681, 


Annotations :—As_ to (1) Apld. Re Newbouwd (1887), 20 
Q. B. 1). 204. Consd. Ze Martin (1889), 41 Ch. D._ 381. 
Apprvd. Savery v. Enfield L. B, (1893) A. C. 218. Refd. 
fve Allon (1887), 34 Ch D, 433. As to (2) Gonsd. Re 
Negus, [1895] 1 Ch. 73. Generally, Reid. Re Gray, (1901] 
1 Ch, 239, 

2781. - -|—SAVERY v. ENFIELD LOCAL 
Boarn, No. 2778, ante. 

2782. Investigation of title of applicant for 
renewal of lease.|—-A perpetually renewable Icase 
granted by the City Corpn. contained a covenant 
that the Jessors would make the renewals “ at the 
request, costs, & charges of the lessec.’”? The 
lessors incurred certain costs of investigating the 
title of appcts. for a renewal, & these were dis- 
allowed on a taxution :—Illeld: (1) the words of 
the covenant meant that the lessors were to be at 
no cost & therefore the lessors were entitled to the 
costs which were reasonably & necessarily incurred 
in such investigation of title; (2) such costs were 
not covered by the scale fee charge “ for preparing, 
settling, & completing lease & counterpart ”? undcr 
the General Order made under the Solicitors’ 
Remuneration Act, 1881. 

(3) Until it was ascertained that. appct. for a 
renewal was entitled thereto, the ‘ business con- 
nected with” the lease referred to in r. 2 of the 
General Order had not been reached.——-Re BAYLIs, 
[1907] 2 Ch. 54; 76L. J. Ch. 358; 961. T. 812. 

2783. ‘* Business connected with ’’ the lease— 
Preparation of agreement for lease.|—J?c EMANUEL 
& Siumonps, No. 2780, ante. 











PART VII. SECT. 1, SUB-SECT. 5.—D. 

e. What amounts to building lease.) 
— deter whether a lease is 
or is not a building lease within the 


General Order, regard must be had to 1 I. R. 503.—IR, 


the circumstances of the contract, the 
subject-matter of the demise, & the 
nature & extent of the expenditure to 
be made.—?te Ho@an’s Estare, [1894] 
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2784. Abortive negotiations.|—Re MARTIN, 
No. 2668, ante. 
2785. Investigation of title of applicant for 





renewal of lease.|He Bay1is, No. 2782, ante. 
2786. Part only of work done—Necessity for 
delivery of itemised bill—Solicitors Act, 1843 
(ce. 78), s. 37.]—A solr. who has done part only 
of the work entitling him to the scale fee under 
Part II. of Schedule I. of Solicitors’ Remunera- 
tion Order, 1882, must deliver a bill a month before 
bringing an action for his costs, particularising the 
items of work & disbursements, pursuant to above 
sect.— LOMAS v. JOSEPH (1909), 53 Sol. Jo. 271. 


C. ‘ Lease al Rack Rent.” 

See Solicitors’ Remuneration Act, L881 (c. 44); 
Remuneration Order, 1882, Sched. J., Part II., 
First Scale. 

2787. General rule.|—Re Nraus, No. 2775, ante. 

2788. What constitutes rack rent—-Rent repre- 
senting full annual value of property.) — The 
object of the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), is to introduce a 
short & simple method of ascertaining the cost of 
ordinary conveyancing matters, including leases, 
& the scale of fees is based on the bargain actually 
made between the lessor & lessee as appearing on 
the face of the document. 

A sub-lease of a messuage in London for sixty- 
one & a half years at a rent of £525 contained 
(inter alia) full repairing covenants by the lessees. 
The rent was the full market rent obtainable upon 
the terms of the lessees undertaking the obliga- 
tions in the lease. Upon asummons by the lessors’ 
solrs. to review the taxation of their bill of costs, 
made under a third party order obtained by the 
lessees, the solrs. claimed that the lease in question 
was & long lease not at rack rent, & came under 
the second set of scale charges in Sched. I., Part IT. 
of the General Order, & that the scale fee charge- 
able was £42 15s. :—Held: the lease was a long 
lease at rack rent within the first set of scale 
charges under the order, & the scale fee was 
£17 10s.—Re SAWYER & WITHALL, [1919] 2 Ch. 
333; 88L. J. Ch. 4743 122 L. T. 158; 35 T. LR. 
611; 63 Sol. Jo. 662. 

2789. Annual rent exceeding one hundred 
pounds——Charge on fractions of one hundred 
pounds.|—-In the case of leases at a rack rent to 
which the scale of charges in Sched, I., Part II. 
of the General Order under Solicitors’ Remunera- 
tion Act, 1881 (c. 44), is applicable, the solr. of 
the Jessor is not entitled, where the annual rent 
exceeds £100, to charge any percentage on frac- 
tional amounts of £100 1n the rental.—Re MCGARKEL, 
[1897] 1 Ch. 400; 66L. J. Ch. 185; 76 L. T. 70; 
45 W. R. 321; 18 T. L. R. 2103 41 Sol. Jo. 276, 
C. A. 





D. ‘*‘ Building Leuse Reserving Rent.” 

See Solicitors’ Remuneration Act, 1881 (c. 44); 
Remuneration Orders, 1882, 1925, Sched. I., 
Part IT., Second Scale. 

2790. Whether restricted to leases for long term 
of years.|—-P]tf. demised three-quarters of an 
acre of agriculture land to defts. for fourteen years 
at a rental of £150 a year. The lease contained 
covenants by the lessees tu erect on the land with 
all reasonable speed a cinema house, the plans to 
be approved by the lessor, to keep the premises 


h. —— Lease for long term with 
tovenant to spend mony on building 
repairs within limited time.j—Loan for 
ears, at the yearly 

a covenant on the 


seven hundred 
rent of £50, wit 
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Sect. 1.—Non-contentious business: Sub-sect. 5, D. 
& E.; sub-sect. 6. Sect. 2: Sub-sect. 1, A. & 
B. (a).) 


in repair, & at the expiration of the lease, if so 
required by the lessor, to remove the building ; it 
contained also a proviso that the lessor might 
purchase the buildings at a valuation, & that if 
she did not purchase them the lessees might re- 
move them. The lessces agreed to pay the costs 
of the lessor’s solrs. in connection with the lease : 
—IHeld: the lease was a ‘ building lease reserving 
rent ’’ within the meaning of the Second Scale in 
Sched. I., Part II. of the General Order made in 
pursuance of Solicitors’ Remuneration Act, 1881 
(c. 44), & pitf.’s solr.’s costs were taxable under 
that scale & not under the First Scale in Sched. L., 
Part II., nor under Sched. IJ. of the Order. 

It is a scale of charges in respect of ‘‘ building 
leases reserving rent,’’ & this is such a lease; “ or 
other long Jeases not at rack rent,”’ that is to say, 
other long leases not being building leases. That 
18, in my opinion, the true construction of these 
words, which were not intended to restrict. building 
leases to long terms of years; any building lease 
reserving rent comes within the meaning of the 
language (SWINFEN apy, LL.J.).—T{tiLtyarp v. 
McDonaLy, [1917] 2 K. B. 248; S86 LL. J. K. B. 
116; 115 L. T. 741; sub nom. TitpyarpD v. 
McDONALD, 61 Sol. Jo. 171, C. A. 


EE. Lease in Consideration of Premium and Rent. 


See Solicitors’ Remuneration Act, 1881 (c. 44); 
Remuneration Order, 1882, Sched. I., Part IL., 
r. 5. 

2791. Whether solicitor entitled to scale fee— 
In respect of premium—Abstract of lessor’s title 
not furnished to lessee.|—When a lease is granted 
in consideration partly of a premium & partly of 
a rent, the lessor's solr. is, under rule 5 in Part II. 
of Sched. 1. to the Solicitors’ Remuneration 
Order, 1882, entitled to the scale fee mentioned 
in that rule in respect of the premium, even 
though no abstract of the lessor's trtle to the pro- 
perty has been furnished to the lessee.—Re 
Rosson (1890), 45 Ch. D. 71; 59 LL. J. Ch. 627 
63 L. 'T. 372; 38 W. BR. 556 ; OT, L. It. 334, 
Annotation :—Folld. Re Worn & Francis, [1896] 2 Ch. 797. 

2792. .|\—-A lease for ninety-nine 
years, determinable on three lives, was granted 
at an annual rent of 128. 1d. & a premium or fine 
of £12 Js. 8d.:--Held: the lessor’s solrs. were 
entitled to a fee of £5 in respect of the rent under 
Sched. I., Part II., second scale, to the General 
Order under Solicitors’ Remuneration Act, 1881 
(c. 44), & to an additional fee of £3 in respect of 
the premium by virtue of rule 5 in Part IT. & rule 8 
in Part I. of Sched. I.—Re HELLARD & BEWEs, 
[1896] 2 Ch. 229; 65 L. J. Ch. 550; 74 L. T. 
457; 44 W. R. 475; 40 Sol. Jo. 461. 
anna :—Reld. Ne Webb, Still v. Webb, [1897] 1 Ch. 








2793. —--- In respect of rent.|—Re HELLARD & 
Brwes, No. 2792, cate. 

2794, Whether scale fee covers fee for negotia- 
tions.] ‘re a lease is granted in consideration 





part of the lessee to expend within 
five years the suin of £500 in building 
& effecting permanent. improvements 
in repair, & uw covenant to insure :— 
Held: such a lease was a building lease 
within the General Order, 188%, made 
under Solicitors’ Remuneration Act, 
18k], ate Rate Surton, {1900} 1 


17. R. 570.—IR, 


2792 1. 


i. —-— Lease of house for thirty- 
five years unth covcnant to apend money 


wm alterations & repairs.j\—lke Kit- abstract of title 


KENNY CORPN., Hr pv. SHORTAL, 


PART VII. SECT. 1, SUB-SECT. 5.—-E. 
Whether solicitor entitled to 
scale fee—IiIn respect of Fiddle ]—A 
firm of solrs., acting for 
L I pared, settled, & completed a lease of 
premises for a term of one hundred 
years in consideration of a fine of 
£500, & arent of £30 per annum. No 
was made out :— 


SOLICITORS. 


of a fine or premium as well as of a rent, the 
lessor’s solr. is not entitled to charge a further fee 
for negotiating in addition to the scale fee in 
respect of rent chargeable under Part II. of 
Sched. I. to the General Order under Solicitors’ 
Remuneration Act, 1881 (c. 44), & the deducing 
fee chargeable on ‘the premium under rule 5 of 
the rules to Part II., Sched. I. The negotiation 
fee is included in the scale feo chargeable in respect 
of rent.— Re Horn & FrANcrIsS, [1896] 2 Ch. 797; 
66 L. J. Ch. 15; 75 1. T. 870; 45 W. RR. 72; 13 
T. L. R. 8; 41 Sol. Jo. 3l. 

Annotation :—Refd. Ke Gray, 1901} 1 Ch. 239. 


6.—TRANSFER OF STOCKS, SHARES 
AND OTHER SECURITIES. 

2795. What costs allowed on taxation—Inquiries 
as to distringas.|—-(1) An attorney, employed to 
transfer stock, found that a distringas had been 
entered at the bank to prevent the transfer. He 
thereupon made several inquiries respecting the 
transactions, on behalf of his client, & prepared 
a notice to the solr. of the bank, to file a bill in 
consequence of the writ) being entered :—Held: 
his charges for this business were not taxable 
items, between him & his client, it not appearing 
that the distringas originated in any suit, or that 
the business had reference to any proceeding in a ct. 

(2) Charges for inquiries made, & attendances 
in the course of such inquiries, relating to a suit 
of which another attorney had the management, 
& in which, after such inquiries, the attorney 
making them did not further interfere, are not 
taxable items.—NICHOLAS v. HAYTER (1834), 2 
Ad. & El, 348; 4 Nev. & M. K. B. 882; 41. J. 
Kk. B, 68; 111 E.R. 135. 

‘Annotations : CCS Refd. Robinson v. Whitehead 


(1838), 1 WiLL. oe . 67. Mentd. Beare v. Pinkus 
(1835), 4 L. J. K. "163, 


2796. ——— J Burney to procure transfer—Intima- 
tion that journey will be fruitless.|—-A solr. who, 
without consulting his client undertakes a journey 
for the purpose of procuring a transfer of a security 
of importance to his client, though he has had 
an intimation, which ultimately turns out to be 
correct, that his journey would be fruitless, is 
not entitled to his expenses of the journey.— 
te Price (1845), 9 Beav, 234; 6 L. T. 0. S. 343; 
50 BH. RR. 333. 


SUB-SECT. 


Sect. 2.—-CONTENTIOUS BUSINESS, 
SUB-sECT. 1.—Wuat Costs ALLOWED ON 
TAXATION, 


A. In General. 


2797. Unauthorised charge by solicitor—-Burden 
of proof.|——(1) A charge in a solr.’s bill ‘ for 
attending a great many times” is too vague, & 
on taxation the charge will be disallowed. 

(2) The costs of an abstract of a deed prepared 
to accompany a case submitted to counsel, dis- 
allowed, under the circumstances. 

(3) A considerable portion of a charge for the 


Iida’: the solrs. were entitled to charge 
£10, being the scale fee on the rent 
reserved, & also #7 108. being the scale 
fee on tho fine, tho fine being treated as 
if it were the purchasec- -money paid on 
a scale,— te rena TO SHERIDAN & 
RUSSELL, [1900] 1 I. R. 1.—IR. 


PART VII. SECT. 2, SUB-SECT. 1.—A. 

L Right to costs outside tariff feea.) 
~~ Re RYERSON EsratTe (1896), 28 
N.S. ht. 81.—CAN 


[1904) 


he lessor, pre- 


Parr Vli.—Amountr or Costs RECOVERABLE. 


attendance of a solr. in town, at the request of 
his client, disallowed, on the ground that the solr. 
had failed to prove that the whole time was 
required for the business. 

(4) Where a solr. makes against his client any 
charge not authorised in the usual & regular mode 
of proceeding, the burden of proof is upon the 
solr.; &, in a case, where, for the interest of a 
client, the solr. had advanced money to put in 
the answer of co-deft., it was disallowed, on the 
ground that it was not clearly made out that the 
client authorised or acquiesced in it. 

(5) Brief of pleadings made before the case 
was at issue disallowed. 

Fee of counsel for settling a special affidavit 
for leave to amend disallowed in a taxation 
between solr. & clicnt.—Re PENDER (1847), 10 
Beav. 3800; 2 New Pract. Cas. 343; 10 L. T. 
O.S. 49; 50K. R. 632. 
ainnoianen :—1s to (1) Apld. 7?e Tilleard (1863), 32 Beayv. 


2798. Proceedings materially assisted by solici- 
tor’s expedition—Whether costs on higher scale 
allowed—Administration action.]— Re Lr:uw, 
REIN v. WRATHALL (1892), 36 Sol. Jo. 715. 


Annotation :—Consd. Rivington v. Garden, [1901] 1 Ch. 
tf) . 


2799. Petition action.| —Marriorr v. 
COBBETT (1894), 38 Sol. Jo. 620. 
«Annotation :-—Consd. Hivington «. Garden, [1901] 1 Ch. 


561. 

2800. ~— .J-—-The fact that the title to 
an estate dealt with in a partition action was a 
complicated & difficult) one, & that the action 
had been conducted by the solrs. in an excep- 
tionally able & diligent’ manner, whereby much 
time & expense had been saved, is not a special 
ground “ arising out of the nature & importance, 
ov the difficulty of the case,” sufficient to enable 
the ct. to order costs to be paid on the higher 
scale under R.S. C., Ord. 65, vr. 2.—RIVINGTON v. 
GARDEN, [1901] 1 Ch. 561; 70 L. J. Ch. 282; 84 
LL. T. 197; 49 W. R. 279; 45 Sol. Jo. 259. 





m. —.}—J?e Sottcrron, kp. Day = (1880), 8 P WR. 385.— CAN. 
ow ILevwoon (Alta.) (1908), 8 W. LL. RR. 
536.— CAN, 

n. .--A solr. cannot, in the 





absence of a special agreement such as 
is provided for by Law sSocicty Act, 
RS. M. 1902, c. 95, 8, 65, recover 


against his client, for work In con- = engaged,—R. 7, 


t -] -In the matter of per diem 
allowance, the taxing officer piust be 
governed to some extent by the import- 
ance of the case, the less or greater d 
necessity for attendance, & generally 
by the value of the time of the attorney 
Hinwy, Lr p 
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B. Particular Instances. 
(a) Attendances. 


2801. Charge ‘‘for attending a great many 
times.’’?|—-Re PENDER, No. 2797, ante. 

2802. Attendance in town—At request of client— 
No proof that whole time was required for the 
business.|—-Jte PENpER, No. 2797, ante. 

2803. Attendance to file certificate of taxation.]— 
(1) Under an order for taxation, £2 28. was allowed 
to the solr. then acting for the client for perusing 
the bill of his predecessor, it having led to a 
compromise. 

(2) An item of £1 6s. &d., for drawing out for 
the receiver a scheme of the property & the hold- 
ing of the tenants, was properly disallowed, & 
it ought not to have been struck out from the bill 
of costs. 

(3) Only one fee of 6s. 8d. is allowed for attend- 
ing for & to file a certificate of taxation, & not 
6s. 8d. to bespeak for same, & Gs. 8d. for attending 
filing same. 

(4) Charge of 18s. 4d. for a list of deeds, handed 
over by a solr., under an order for taxation, 
disallowed. 

(5) A solr. is entitled to charge for the costs of 
the affidavit made by him, on delivering up the 
papers, under an order for taxation. 

(6) Where no fee is paid to counsel on a con- 
sultation, no charge can be allowed to the solr. 
for the attendance.—Re CATLIN (1851), 18 Beav. 
508; 52 E KR. 200. 

Annotations :—As to (2) Refd. M‘Intosh v. G. W. Ry. (1865), 

3L. 1. 84. 218 to (4) Distd. Je Morgan, [1915] 1 Ch. 182. 

is to (6) Consd. Slingsby ». A.-G., [1918] P. 236; 

Generally, Retd, In the Estate of Ogilvie, Ogilvic v. Massey, 

11910] P. 243, 

2804. Attendance at consultation—No fee paid 
to counsel.|—J’e CatTrin, No. 2803, ante. 

2805. Discretion of taxing master—When exercis- 
able.|— Under Sched. IT. to Solicitors’ Remunera- 
tion Order the taxing master has a discretion in 
a case, which is not an ‘ ordinary” one, 1.¢. 
is more or less difficult than an average case, to 





case may be actually at hearing, or of 
its being settled without a trial.—- 
M‘NAMARA tv. MALONE (1886), 18 
L. KR. Ir. 269.—IR. 


: Necessity for speetal agree- 
ment—lWhether diserction of master 
ousted by agreement.J—Where a solr. 
attends personally at the hearing of an 





BAD 


nection with an action in the et., anv 
fees or charges other or greater than 
those sct forth fu the tariff of costs 
promulgated under King’s Bench Act. 
—Re PHInLirs & Wriria (1913), 24 
W. GL. RR. 10; 4 W. W. RR, 311; 23 
Man. L. RR. 92; 12D, lL. lt. 106.—CAN. 


0. Costs charged under wrong tten— 
Teught lo justify under other wtem.J—A 
chargo on a bill of costs, although not 
justified in the item under which it is 
framed, may novertheless be allowed 
if it can be sustained under any other 
item of the tarll¥.—Re Cowan (1900), 
7 B.C. RR. 853.—CAN. 

p. Zn criminal matters — Remunera- 
tion fired on quantum meruit.|—SMY TH 
». DONNELLY, [1924] 2 D. L. R. 514; 
42 Can. Crim. Cas. 49; 54 0. L. R. at 
p. 286.—CAN. 


qa. Work must actually be done.jJ— 
Tee Sonicirors (Ont ), (1926) 4 D. 1. 7. 
1182.—CAN. 


PART VII. SECT. 2, SUB-SECT. 1.-— 
B. (a). 


r. Diserection of taxing master—At- 
tendance on tuzation.]—-A master or 
au single judge has no discretion to 
allow a solr. more than $1 per hour 
for attendance on the taxation of a bill 
of costs, elther between solr. & client, 
or party & party ; the tariff being fixed 
at that rate by G. UO. 608,—Z?e TOTTEN 


(1895), 33 N. B. RR. 141.—CAN. 

a. What charges allowable. |-- Charges 
for consultation with & advice to a 
client previous to suing, as to the 
light of action’ for consultation on 
belng instructed to retain counsel, also 
in preparing for trial ; for consultations 
& attendance m= connection with 
appealing to Supreme Ct. of Canada ; 
attending Judge to obtain amendment 
of an order made by himin the cause; 
attending ct. no caure being mudec, a 
remanet & consultation with client 
relative thereto; attending ct. to 
procure jury panel, & attending to 
ax costs & sign judgment are taxuble 
as between attorney & client, & the 
clerk may allow a reasonable amount 
for such services, apart from the 
ordinance of fees.— FERGUSON v, TRoor 
(1892), 31 N. B. Ri. 241—CAN. 


b. Atlendance ‘on counscl.] — Time 
spent by the attorney in consultation 
with counsel] is taxable.—I. v. ELuis, 
Er p. BAIRD (1895), 33 N. B. 1. 141.— 
CAN. 


c. Allending trial Oulside usual 
limauts of practice. -—-A solr. attending 
on a record for trial at Assizces in a 
county where he does not usually 

ractice, in entitled, upon taxation 
etween solr. & client, to £2 2s. for 
each day necessamly occupied, irre- 
spectively of the number of days the 


wction on the written Instructions of 
his client, & thereby incurs expenses 
for which he charges in his bill of costs : 
—Held; the taxing master has dis- 
eretion in making disallowances. To 
entitled the solr. to such costs he must 
not only show a special contract with 
his client, Dut that they were just & 
reasonable. Tho authority given by 
the client must be regarded a8 qualified 
by the discretion in the Taxing Master 
to disatlow.—DONNKLLY v, MALONE 
(1913), 47 J. Tu. T. 208.—IR. 


e. Proof of attendance.jJ—On taxation, 
us between solr, & client, it is not 
necessary thut the solr. should prove 
attendances on his chent by  con- 
temporaneous entries in his bookr, 
provided that he gives other satis- 
factory evidence thereof.—Re Bray 
aera a TRAMWAY (1889), 23 L. It. Ir. 
116.—IR. 


{. Atlendancre on several clients — 
Where separate defences  filed.)-——An 
agent who conducted a caso for several 
defenders, in which separate defences 
were necessary, held entitled only to 
charge once for attendances & pro- 
fessional services applicable in common 
to the whole defenders, although 
entitled to charge for all the additional 
trouble & expense occasioned by the 
necessity for separate defences.— 
GREENHILL v. GLADSTONE (1861), 23 
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Sect. 2.—Contentious businesa: Sub-secl. 1, B. (a), 


increase or to diminish the fee for attendance in 
that schedule poe according to the cir- 
cumstances. The discretion must be exercised 
for ‘‘ special reasons,” but the taxing master is 
not bound to state these reasons until his decision 
is impeached.—He MAHON, [1893] 1 Ch. 507; 62 
L. J. Ch. 448; 68 L. T. 189; 41 W R. 257; 9 
T. L. R. 230; 37 Sol. Jo. 234; 2 R. 337, C. A. 
Annotation :—Mentd. Re Morgan, [1915] 1 Ch. 182. 

2806. What constitutes attendance—Attendance 
for merely formal purpose.|/—(1) An attendance 
of a solr. or his clerk for a merely formal purpose, 
such as delivering briefs or papers at counsel’s 
chambers, is not an ‘attendance’ within 
Sched. II. of Solicitors’ Remuneration Act, 1881 
(c. 44), & the practice of the taxing master to allow 
a fee of ds. 4d. for such an attendance is correct. 

(2) A case for the opinion of counsel is a ‘‘ docu- 
ment ’’ within Sched. II. of Solicitors’ Remunera- 
tion Act, 1881 (c. 44), & the practice of the taxing 
masters to allow a fee of only Is. per folio as the 
ordinary fee for the drawing of such a case is 
wrong.— Re MAHON, [1893] 1 Ch. 507; 62 L. J. 
Ch. 65; 68 L. T. 189; 41 W. R. 37; 9 T. L. R. 
24; 37 Sol. Jo. 133; on appeal, [1893] 1 Ch. p. 518, 
OC. A. 

Annotation :—48 to (2) Apld. Re Morgan, [1915] 1 Ch. 182. 

Solicitor appearing in person.}|—See Nos. 2846, 
2847, post. 

Solicitor acting for plaintiff & some defendants.| 
—See No. 2831, post. 


(b) Counsel's Fees. 


2807. Third counsel.] —- The solr. for pitts. 
cmployed three counsel, two of whom were Queen’s 
Counsel, to appear for his clients at the hearing 
of a cause, & the master, in taxing the solr.’s bill 
as between solr. & client, under an order obtained 
by one of pltfs., disallowed the fees of the second 
counsel. ‘The ct. referred it back to the master 
to review his report, there being nothing to show 
that it was unnecessary to employ more than 


two counsel. WASTELL v. LESLIE (1844), 14 
Sim. $4; 13 L. J. Ch. 368; 3 L. T. O. S. 117; 8 
Jur. 1001; 60 TE. R. 289. 


Annotation :-—Refd. Horsloy v. Cox (1869), 17 W. I. 603. 

2808. Fee for settling special affidavit—-For leave 
to amend.|—Ne PENDER, No. 2797, ante. 

2809. Refreshers—R. S. C., Ord. 85, r. 27 (48).] — 
(1) The special allowances & scale of fees mentioned 
in R. S. C., 1883, Ord. 65, r. 27 (48), are applicable 
to all taxations, whether in an action in the 
Supreme Ct., or under the common order, or under 
a special order obtained by a client against his 
solr. under the jurisdiction given by Solicitors 


SOLICITORS. 


Act, 1843 (c. 73). But Ord. 65, r. 27 (48), does 
not prevent the client from giving the solr. 
authority, which may be express or implied, to 
employ a particular leader, & to give him such 
special fees by way of refresher or otherwise, 
though of far larger amount than the maximum 
fixed by r. 27 (48), as may be necessary to secure 
his services; & such authority having been shown 
by the evidence to have been clearly & distinctly 
given by the clients, a board of directors, to their 
solr. :—Held: the taxing master was not pre- 
cluded from allowing more than the maximum 
scale fee fixed by r. 27 (48), & ho must exercise his 
discretion as to the quantum, having regard to the 
authority given by the clients to their solr. 

(2) There is no recognised rule that where special 
fees have been paid to the leader, the fees paid to 
his juniors must be according to the same rate ; 
&, accordingly, in the absence of proof that the 
clients had authorised payment of special refresher 
fees to the junior counsel proportionate to those 
paid to the leader, the disallowance by the taxing 
master of spevial refresher fees to the junior 
counsel was upheld. 

(3) Although the case was one of very great 
magnitude & complication, & occupied twenty- 
nine days, the ct. declined to interfere with the 
discretion of the taxing master in disallowing 
extra fees paid by the solicitor to his counsel for 
consultations. 

(4) A solr. who has made disbursements for his 
client, & who has received from the client sums 
paid generally on account, but sufficient to cover 
those disbursements, is not entitled to appropriate 
the sums so received to costs for which he has not 
delivered a bill, in order that he may, under 
Attorneys & Solicitors Act, 1870 (c. 28), s. 17, 
claim interest on the disbursements.— Ie TIARRISON 
(1886), 38 Ch. D. 52; 55 L. J. Ch. 7685 55 L. T. 

2; 50 J.P. 372; 34 W. BR. 645; 27. L. BR. 671, 
CLAS 
Annotations : :——.18 to (1) Consd. Cavendish v. Strutt, ar 


1 oe 524. Refd. Stowart ve. Wober (1903), 89 
55 
2810. -—— Of leader.|—/’c Harrison, No. 2809, 
ante. 
2811. Of junior counsel—-Whether in same 





proportion as refreshers of leader.|—Zte HARRISON, 
No. 2809, ante. 

2812. Special fees —In excess of scale fees.]—Jic 
FTIARRISON, No. 2809, ante. 

28138. Counsel employed against client’s instruc- 
tions.]~—A solr. cannot rely upon the Rules as to 
employing counsel of 1892, so as to justify himself, 
as between himself & the client, in employing 
particular counsel contrary to the express instruc- 
tions of the client, & if counsel is employed in 
defiance of the client’s instructions, although 


Dun). (Ct. of Sess.) 1006; 33 Se. Jur. 
nee ~--SCOT. 

g. ditendance as witness,)— Where 
an attorney claims for attendance as a 
witnosa, ho must prove that he is a 
material & necessary witness, & would 
not have attended except as a witnexs. 
He cannot claim for attendance in ct. 
in the same case as a witness & as 
attorney but must elect betweon the 
two. ROSENTHAL vt. BARNARD (1893), 
7K. DD, C. 120.—S. AF, 


PART VII. Ber re SUE SEU 1.-- 


28071. Third men }—fee cemcias 
Sa 29 L. RR. Ir. 396.—IR 
. Second counsel. Bri v, 
(geo), 20 0. L. T. 20.—CAN. 
k. Fourth counsel — Necessily for 
special agreentent.}—A brief to a fourth 


BELL 


counsel at the trial of an action will 
tax against the client where special 
instructions have been given by the 
chent to employ such fourth counsel, 
but not otherwise -—-LYNCI TO CHANCE 
(1892), 30 L. 1. Ir, 278.—IR. 


1. Retaaning fee.) — Re MvUBRIDE, 
eg v. DAVIS (1867), 2 Ch. Ch. 153. 

m. Whether trial fees allowed.J—An 
attorney is entitied to recover against 
his client fees paid to counsel! conduct- 
mg the case at the trial.—BRrook v. 
ee (1846), 3 U. C. R, 349.—CAN. 


-~}+ HAMILTON v. MCNEILL 

(No. 2) (1894), 2 Terr. L. R. 151.—CAN. 

oO. ~}--In review of taxation of 
costs between attorney & client 

Held : counsel's services, belng in their 

nature gratuitous, are not taxable 

items; nor is there any legal authority 


to warrant a judge in making a fiat 
for counsel fees.-—H. v. KLIS, Wr p. 
ae (1895), 33 N. B. R. 141.—CAN, 

-——.J--Re Soxutcrror (1902), 7 
Torr. L. R. 262.—CAN. 

q. -—-——.] —Priméd facie the costs of 
counse] disallowed between party & 
party should not be allowed as betweon 
or & client.—He BARNHILL (1893), 29 

pas Ir. $96.—-IR. 
Neeessuy for judge's flat. |-— 
In taxing costs between attorney & 
cHent, counscl fees may be allowed 
without the judge’s flat; but it is the 





eed of the clerk to decide on the 
authority to make the payment, & the 
roasonabloness of the charge.—Her 2. 


mee (1856), 3 All. 286.—CAN, 


Outside tariff charges, }—-PECK 
vw FINOLEY (1869), 1 Han. 418.—OAN, 
a, Solicitor acting as aolicitor 








Parr Viil.—Amount or Costs RECOVERABLE. 


under r. 20 he may as a matter of etiquette be 
entitled to a brief at the trial by reason of his 
having advised during the progress of an action 
on behalf of the client, his fees & the costs incidental 
to his employment will be disallowed on taxation.— 
Re HARRISSON, [1908] 1 Ch. 282; 77 L. J. Ch. 148 ; 
97 L. T. 902; 24 T. L. R. 118; 52 Sol. Jo. 79. 

2814, Fees not paid before commencement of 
proceedings—When proceedings for taxation com- 
mence—Within R.S.C., Ord. 65, r. 27 (29A).]-—-A 
solr. issued a specially indorsed writ & a summons 
for judgment against his client upon a bill of costs. 
On Mar. 23, 1921, an order was made under 
R. 8S. C., Ord. 14, that the bill should be referred 
to the master to be taxed pursuant to Solicitors 
Act, 1843 (c. 73), & that the solr. should be at 
liberty to sign judgment against the client for the 
amount found due to the solr. by the master’s 
allocatur. The bill expressly stated that certain 
fees to counsel had not then been paid, & these fees 
were set out under a separate heading in the bill as 
indicated by R. 8. C., Ord. 65, r. 27 (294). On Apr. 1, 
1921, the fees were paid. On Apr. 9, 1921, the 
taxation commenced. The client objected to the 
fees being allowed as disbursements, & the taxing 
master upheld the objection :—Held: the order 
of Mar. 23 represented the result of two procecd- 
ings; (w) a summons for judgment by the solr. ; 
(6) a summons by the client for taxation of the 
bill under Solicitors Act, 1843 (c. 73), 8. 8373 there- 
fore ‘‘ proceedings for taxation ’ had been ‘‘ com- 
menced by the client’ within the meaning of 
Rh. S. C., Ord. 65, r. 27 (294), & consequently the 
taxing master had power to allow the fees.— 
SmitH v. Wows, [1922] 1 K. B. 590, 91 L. J. 
kK. B. 388; 126 L. T. 625; 66 Sol. Jo. 367, C. A. 

Unpaid fees--Action brought in forma pauper!is.| 
—-See No. 2914, post. 

See, also, Nos. 2856-2860, ante. 


(c) Journeys. 

2815. Whether express instructions of client 
necessary.|—Charges by a country solr. for 
attending the cause in London are to be allowed 
in some cases ; but the circumstance of their being 
undertaken by the direction of the client, is not alone 
a sullicient ground for allowing them, as the solr. 
himself is better able to judge of their necessity.— 
CROSSLEY v. PARKER (1820), 1 Jac. & W. 460; 37 
i. R. 443. 

Annotations :—Refd. UWorlock v. Smith (1837), 2 My. & Cr. 
495; Sayer v. Wagstaff, Ztc Sanders, Exe p. Wagstaff 
(1814), 14 L. J. Ch. 116. 

2816. -——.]—Upon a summons by a solr. for an 
order directing the taxing master to review his 
taxation of a bill of costs :—Held: the Journeys 
of a country solr. to town to attend counsel 
& otherwise to conduct the proceedings in an 
action ought to be allowed arhiers the solr. had 
authority from his client to make these charges, 
but that such journeys to town ought not to be 
allowed simply on the principle that the country 
solr. would probably be better acquainted with the 
subject-matter than his London agent.—Re STORER 
(1884), 26 Ch. D. 189; 53 LL. J. Ch. 872; 50 L. T. 
583 ; 32 W. R. 767. 


Annotations :—COonsd. The Metropolis (1899), 81 L. T. 236. 
Refd. The Soto, [1893] P. 73. 





for partner.J—ARNOLD v. GOLDSTEIN, 
[1920] 2 W. W. lt. 424.—CAN, v. 


b. Counsel’s opinion~-—Solicitor re- IR. 


opening case urtthout yustificution.)—On 
taxation between solr. & client, the 
costs of a case laid before counsel for 
an opinion on a point decided by a 
decree disallowed, on the ground that 
the solr. was not justified in endcavour- 


client on olient 


ing to re-open the question.—NEWBY 
Drew (1848), 12 I. Eq. R. 24.— 


6. Refreshera.j---A refresher foe 
by a solr. to counsel on an intcrlocutory 
motion will not be allowed against the 


LYNCH TO CHANCE (1892), 30 L. It. Ir. 
278,.—IR. 
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2817. ——— Information collected while travelling 
for another client.]—A solr. had a retainer to act 
generally for a co., & also a special retainer to 
conduct a Chancery suit on behalf of the co. 
Being employed by another client to go to America, 
he collected information on behalf of the co. in 
furtherance of their suit, but without special 
instructions from the co. to do so. On his return 
to England he reported to the co. what he had done, 
& they made use of the information he had 
obtained. He afterwards took three journeys to 
Paris to conduct negotiations for a compromise of 
the same suit, without instructions {rom the co., 
but with the knowledge of some of the directors, 
& on two of them he was accompanied by the 
chairman :—Held : under the special circumstances 
of the case, the solr. was entitled to charge the co. 
for his professional services in America, & also 
for his professional services & expenses on his 
journeys to Paris. 

A solr. has no right to take special journeys or 
to go to foreign countries at the expense of his 
client without specific instructions: nothing is 
better settled : otherwise the client, in giving a 
retainer to a solr., would thereby authorise hin 
to travel all over the world at his expense (JESSEL, 
M.R.).—Re SNELL (1877), 5 Ch. D. 815; 36 L. T. 
5384; 25 W. R. 736, C. A. 

Annotations :—Consd. Re Hill (1886), 55 L. J. Ch. 871. 

Refd. The Soto, [1893] P. 73. 

2818. Conduct of negotiations for com- 
promise of suit—Solicitor acting with knowledge of 
some of directors of client company.]-—/ie SNELL, 
No. 2817, ante. 

2819. Country solicitor attending proceedings in 
London.]—CRrossLEy v. PARKER, No. 2815. ante. 

20. .|—A country solr. personally attend- 
ing an appeal instead of employing his London 
agent will on taxation be allowed the additional 
charges & expenses thereby  occasioned.—Hc 
Foster, Ev p. DicKENS (1878), 8 Ch. D. 598; 48 
L. J. Bey. 32; 26 W. R. 915. 


Annotations :-~Distd, Re Sherwell, Zc p. Snow, [18794 W. N. 
22, Consd. Re Storer (1884), 26 Ch. D. 189. Refd. The 
Soto, [1893] P. 73. 








2821. ———.]—-Re SHERWELL, Lx p. SNOW, [1879] 
W.N. 22. 
Annotation :—Reld. The Soto, [1893] P. 73. 

2822. —-—.]|—Re STORER, No. 2816, ane. 


2823. -——-.} —Practic—E Note, [1928] W. N. 
145. 

2824, London agent also attending cause.]—- 
Where a London agent has been employed to 
attend the trial of a cause, it is a matter within the 
discretion of the master, whether the costs of a 
journey to London by the country attorney to 
attend the trial of the cause shall be allowed.— 
PARSLOE v. Foy (1833), 2 Dowl. 181. 

Annotation :—Expld. Archer v. Marsh (1839), 7 Duwl, 541. 

2825. .|—It is a inatter for the discretion 
of the master, & with which the ct. will not inter- 
fere, whether the expenses of a country attorney 
attending a reference, besides his town agent, shall 
be allowed.—ARCHER v. MarsH (1839), 7 Dowl. 
5413 1 Will. Woll. & II. 577. 

2826. Journey of forty-eight miles to give 
evidence—-Journey charged for as three days.]|— 
An attorney’s expenses for travelling forty- 








PART VII. ce re SUB-SECT. 1.— 
- (0). 


d. Whether express instructions of 
client necesaary——-Necessity for good 
faith & reasonable grounds. }-—-GQoUGH v 
PaRK (1881), 8 P. It. 492,—CAN 

e. Country solicitor attending pro- 
ceedings in Dublin.J}—Re CrRamMsIk & 
GREER, [1894] 1 I. Rh. 135.—IR. 


ald 


solr. taxation.—— 
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Sect. 2.—Contentious business: Sub-sect. 1, B. (c), 
(@), (e) & (f).1 

eight miles to give evidence, was charged as for 

three days :—Held: exorbitant, & reduced to two. 

—Tucas v. Roperts (1855), as reported in 83 

C.L. R. 987; 25 L. T. 0. 8.101; 3 W. R. 415; 

sub nom. ROBERTS v. Lucas, 19 J. P. 359. 

2827. Journey to Paris to obtain execution of 
deed.]—Costs of a journey to Paris to obtain the 
execution of a deed disallowed, beyond the expense 
of doing it through an agent.—Re BEVAN (1855), 
20 Beav. 146; 52 BK. R. 558. 

2828. Journeys to expedite administration pro- 
ceedings.|—Re LEEUW, REIN v. WRATHALL (1892), 
36 Sol. Jo. 715. 

ANetaton :—Consd. Rivington v. Garden, {1901} 1 Ch. 





(d) Negligent or Unnecessary Proccedings. 

2829. Functions of taxing master.|—On a taxa- 
tion between solr. & client of the costs of a cause 
objections were taken on behalf of the client to 
charges occasioned by the postponement of the 
trial & the amendment of the pleadings, on the 
ground that the postponement of the trial & the 
amendment of the pleadings had been rendered 
necessary by the negligence of the solr.; the 
registrar refuscd to disallow the items, on the 
ground that it was not within his province as 
Taxing Master to inquire into the question of 
negligence :—Held: on motion in ct. to review 
the taxation, the ruling of the registrar was right.— 
THE PAPA DE RKossigé (1878), 3 P. D. 160; 27 
W. QR. 367. 

2830. .}—The taxing master in taxing the 
costs of an action has jurisdiction to disallow the 
costs of proceedings which were rendered necessary 
only by the negligence or mistake of the solr. 
charging such costs.— Re MassEyY & Carry (1884), 
26 Ch. D. 459; 53 L. J. Ch. 705; 51 L. T. 390; 
32 W. R. 1008, C. A. 

2831. Allowance by way of compensation for 
services inadequately remunerated.| — By the 
practice of the ct., solrs. are often not paid at all, 
or very il paid, for very important services, & 
therefore they ought not to be deprived of any 
lawful fees which the practice warrants, upon the 
notion that the business charged may have been 
of no practical benefit. Thus, where a solr. acts 
for a pitf. & for some defts., he is entitled to 
charge such defts. for pltf.’s warrants served on 
his clients defts., & for attendance thereon, & for 
separate copies of the proceedings.—LUCAS v. 
PrEacock (1844), 8 Beav. 1; 50 BK. R. 1. 

2832. Distinguished from fictitious charges 
for important business which has been neglected. | 
I have been informed, that solrs. frequently do 
charge for particular acts of business, which, upon 
the occasion to which they relate, may not have 
been necessary or required for the interests of their 
client, & this, because, in the taxation of costs for 
the whole business done, such charges are allowed, 
whilst the charges allowed for other services of 
the utmost value & importance, truly rendered to 
their clients, are so inadequate, that unless some 
compensation were allowed in another way, no 











SOLICITORS. 


adequate remuneration would, upon taxation, be 
given for the transaction of the whole business. 

But doing & charging for some things not 
required for the interest of the clients, & for which 
the client has, or is supposed to have compensation 
by the undercharge which is allowed against him 
for services truly rendered, is a very different 
thing, from making a fictitious charge, as for 
business done on a most important occasion, when, 
in fact, such business was not done, & the interest 
of the client was wholly neglected (LoRD LANG- 
DALE, M.R.),—DAVENPORT v. STAFFORD (1845), 8 
Beav. 503; 14 L. J. Ch. 414; 51. T. O. S. 428 ; 
9 Jur. 801; 50 FE. R. 198. 


Annotations :—Mentd. Turner v. Turner (1852), 2 De G. M. 
& G. 28; Purcell v. Manning ees 30 L. TT. O. 8. 503 
Stannard ». Harrison (1871), 24 L. IT. 570; TWuddersfield 
Banking Co, v. Lister, [1895] 2 Ch. 273; Ainsworth v. 
Wilding, [1896] 1 Ch. 673. 


2833. Preparation of conveyance—Where title 
deeds in possession of adverse party.|—A solr. 
employed in the sale of an estate knew that the 
title deeds were in the possession of an adverse 
party; he however proceeded to prepare & 
obtained the execution of the conveyance & 
memorial. The salo went off, in consequence of 
the absence of the title deeds. Ife was disallowed 
the costs of the proceeding, & the deed being a 
cloud on the title, he was also ordered to deliver 
it without being paid the costs thereof.—Ports v. 
Durron (1845), § Beav. 493; 5 L. T. O. S. 348; 
> E.R. 1945 subsequent proceedings, 6 L. T. O.S. 
363. 

2834. Two actions brought instead of one.|— 
An attorney, under the advice of a special pleader, 
caused two actions of ejectment to be brought 
where the Court thought that one would clearly 
have sufficed. The Court refused to interfere with 
the Master’s taxation, who, in his discretion, had 
disallowed the costs relating to one of the actions. 
—Dor d. TTAMMOND v. Rok (1847), 9 L.. T. O.S. 124. 

2835. Action improperly brought.] — In the 
taxation of costs the taxing master has authority 
under Solicitors Act, 1843 (c. 73), to disallow the 
charges for an action which he 1n his diserction 
considers to have been improperly brought.— 
Re CLARK (1851), 1 De G.M. & G. 483 211. J. Ch. 
20; 18 L. T. 0.8. 180; 15 Jur. 1017; 42 E.R. 
467, L. JJ. 

Annotations :—Consd. Ite Barrow (1853), 17 


Refd. Re Browne (1852), 21 L. J. Ch. 442, 
& Pilgrim (1858), 26 Beauv. 151. 


2836. Attempt to enforce sale—Sale unenforce- 
able because particulars incorrect.] — A solr. 
inserted an inaccurate statement in the par- 
ticulars of a sale, which he attempted to cover by 
a condition. An intending purchaser refused to 
complete on discovering the inaccuracy, but 
counsel advised vendor’s solr. that the condition 
in question bound the purchaser, & advised a 
summons under the Vendor & Purchaser Act, 
which was accordingly taken out; & the chicf 
clerk & ct. of first instance agreed with counsel, 
but the Ct. of Appeal reversed their decision, & 
held that the said condition could not get rid of 
the positive statement in the particulars, so that 
the purchaser could not be compelled to complete. 


Beav. 547. 
Qe Atkinson 


. —-— Proceedings by action instead 
of summarily./—Re ALLENBY & WEIR 


PART VII. SECT. 2, SUB-SECT. 1.— rm. Witty (1883), 2 h 
B. (d). O. R424; 200.1. 5. N.S. 146.—CAN, 
f. Onus of qnoof of negtigence.}-- g. Action improperly brought—Suit 


Where services are rendered by a solr. 
aut the instance of a client, possessing 
the like knowledge of the matters of 
fact as the solr., the onus is on the 
client to catablish negligence, ignorance, 
or want of skill, by reason of which 
wlone & entirely the services have been 
utterly worthless, if he resist the taxu- 
tion of costs incurred by such services. 


in chancery within county court juris- 
diclion.}—Where a solr. incurs useless 
& unnecessary costs by instituting iu 
chancery a suit within the jurisdiction 
of the county ct., the surplus of the 
costs in chancery over the inferior ct. 
tariff will not be allowed to him against 
his client.— Re HARDY, Poo.Ee v. POOLE 
(1871), 3 Ch. Ch. 179,—CAN. 


(1891), 14 P. It. 227.—CAN. 

k. Continuance of proceedings after 
object obtarned.}\—Costa of proceedings 
in 8 cause, after the object of it had, 
with the knowledge of the solr., been 
otherwise obtained, not to be allowed, 
on @ taxation between solr. & client, 
except under special circumstancos.— 
LANGFORD See Mayony (1845), 3 
JO. & Lat. 97.—~] . 


Part VII.—Amount or Costs RECOVERABLE. 


In the taxation of the vendor’s costs as between 
him & the solr. the taxing master disallowed the 
solr. his costs in connection with the abortive 
attempt at a sale & with the summons, & the 
Vice-Chancellor affirmed his disallowance.—Re X. 
(1886), 54 I. T. 634, 


(e) Solicitor Acting for More than One Party. 


2887. Solicitor acting for plaintiff & some defen- 
dants—Plaintiff’s warrants served on defendants. |— 
LuUcASs v. PEACOCK, No. 2831, ante. 





2838. Attendance.|—Lucas v. PEAcOCcK, 
No. 2831, ante. 
8239. Coples of proceedings.]|—Lucas v. 





Pracock, No. 2831, ante. 

2840. Whether client liable for proportion of 
costs.|-—Where the same solr. has been employed 
in a suit by two or more parties, he will be allowed 
in the taxation of his bill of costs, against each 
of his clients, only such client’s proportion of the 
general costs of the suit.—Re CoLQUUOUN, Ez p. 
Forb (1851), 5 De G. M. & G. 35; 2 Hq. Rep. 304 ; 
23 1. J.Ch. 515; 22 L. T. 0.8. 200; 2 W. RR. 286 ; 
43 E.R. 781, L. JJ. 

Annotations :-—-Expld. Frazer v. Thompson 
337. Distd. Watson v. Row (1871), LR. 18 Eq. 680; 
Burridge v. Bellew (1875), 32 1. 1. 807. Apld. Re Allen, 
Davies v. Chatwood (1/879), 11 Cb. I. vtd. Consd. 
Mortgago [usce. Corpn. v. Canadian Agricultural Coal & 
Colonisation Co., [1901] 2 Ch. 377. Apld. Hilingsen v. 
Det Skandinaviskho Compunl, {1919} 2 K. B. 567. Consd. 
Terry v. Gould (No, 2) (1921), 69 Sol. Jo. 212. Refd. 
Re Salumman, [1891] 2 Ch. 201. 

2841. —-— Where retainers separate.|—Separate 
retainers were given to an attorney by deft. & 
two other persons, as defts. in a Chancery suit, 
to conduct their defence thereto; but a joint 
uppearance was entered, & a joint answer put 
in; one set of counsel only was employed, to 
whom one sect of briefs was delivered, & joint 
aflidavits were made, & joint consultations 
obtained, the defence throughout being conducted 
as a joint defence. In an action by the attorney 
to recover the whole costs of the Chancery suit 
from deft., the only defence set up at the trial 
was a special agreement by the attorney that 
deft. should not be liable for any of the costs 
of the suit, which agreement, however, the jury 
negatived. Thereupon, at the suggestion of the 
judge that it was unnecessary to go into evidence 
of the reasonableness of the charges, which pltf. 
was prepared to give, inasmuch as the bill would be 
taxed in the usual way, a verdict was entered for 
pitf. for the amount of his bill, ‘‘ subject to taxa- 
tion.”” Upon the bill, which consisted entirely of 
Chancery charges, coming before the common law 
master for taxation, he referred it, under Solicitors 
Act, 1843 (c. 73), s. 42 to a Chancery taxing 
master, who accordingly taxed the whole bill at a 
certain sum; but, on the authority of Re Colqu- 
houn, Kz p. Ford, No. 2810, ante, apportioned & 
allotted one-third part only of such sum as against 
deft. for his proportionate share of the whole. 
That apportionment the conmon law master, on 
the bill coming back to him for his allocatur, 
repudiated, & taxed the whole bill at the total sum 
taxed by the Chancery master, & for that amount 
judgment was signed by the pltf.:—Held: the 
view taken by him was right, & pltf. was entitled 
to recover the whole of his costs from deft. ; tor, 
though the retainers were scparate, there was 
evidence, if the case had gone to the jury on that 
point, that they had merged into one joint liti- 
gation; & not having raised the question of 
separate liability at the trial, it was not open to 
deft., nor competent to the Chancery master, to 
raise it on taxation. 


(1860), 1 Giff. 
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There is no difference in the law, as administered 
in a ct. of equity, & as administered in a ct. of 
common law, with regard to the question of the 
joint or separate liability of several defts. The 
rule is the same in both cts. If there be separate 
contracts with the attorney, cach deft. is liable for 
his own share only of the costs, & if the contract 
be joint, then each is liable for the whole.— 
BURRIDGE v. BELLEW (1875), 32 L. T. 807. 


Annotations :~—-~Expld. Ie Allen, Davies v. Chatwood (1879), 
11 Ch. DD. 2414. Refd. Ellingsen v. Det Skandinaviske 
Compani, [1919] 2 K. B. 567. 


2842. -|—-In a suit by a shareholder 
against the seven directors, the secretary & the 
co., to restrain an action for calls, to be relieved of 
his shares on the ground of misrepresentation in 
the prospectus, & to be indemnified by the directors, 
defts., having all appeared by A.,thesame solr. put 
in a joint & several answer, signed by one counsel, 
& joined in their defence, signed three separate 
retainers to A., all in the following terms :—‘‘ You 
having up to the present time conducted the 
defence of this suit on behalf of all defts., & in 
pursuance of their instructions in that behalf, we 
the undersigned do hereby confirm such instruc- 
tions, & request you to continue such defence, & 
to take such steps as you may consider necessary 
in the matter ’’:—Held: the retainers were 
separate & not joint, & the assets of the co. in 
liquidation were liable for one-ninth only of the 
costs.—Re ALLEN, DAVIES v. CHATWOOD (1879), 
11 Ch. D. 244; 48 7. J. Ch. 3858; 40 1. T. 187; 
27 W. R. 485. 

Annotations :—Consd. Mortgage Insce. Corpn. v. Canadian 


Agricultural Coal & Colonisation Co., [1901] 2 Ch. 377. 
Refd. /ve Salaman (1891), 70 La. I. 772. 











(f) Solicitor Appearing in Person. 

2843. General rule.|—(1) Where an attorney 
succeeds in a suit to which he is a party, 1t is 
customary to allow him on taxation the same 
costs as if he were einployed for another person. 

(2) An action was brought against an attorney, 
wherein pltf. was nonsuited. Deft. acted as his 
own attorney in the cause & attended the assizes, 
but his London agent was the attorney on the 
record :—Held: deft. was entitled to the usual 
costs for such attendance at the assizes, & also to 
the charges of his London agent.—J ARVIs v. DEWES 
(1836), Tyr. & Gr, 240. 

2844. }—Where an action is brought 
against a solr who defends it in person & obtains 
judgment, he is entitled upon taxation to the same 
costs as if he had employed a solr., except in respect 
of items which the fact of his acting directly 
renders unnecessary.—LONDON SCOTTISH BENEFIT 
SoclETy v. Crorty (1884), 18 Q. B. D. 872 ; 53 
L. J. Q. B. 551; 51 LL. 'T. 100; sub nom. LONDON 
PERMANENT BUILDING Society v. THORLEY, 382 
W. R. 781, C. A. 

Annotations :—Apld. Re Donaldson (1884), 27 Ch. 1), 544; 
Bidder v. Bridges, [1887] W. N. 208. Expld. Z?e Walla, 
kz p. Lickorish (1890), 25 Q. B. D. 176. onsd. Stono v. 
Lickorish, [1891] 2 Ch. 363. Apld. Tolputt ». Mole, 
{1911} § KK. B. 87. Refd. Carson v. Pickersgill (1885), 54 
L. J. Q. BU. 484; Tolputt v. Mole, (1911] 1 K. B. 836. 
2845. ———.|—-BIDDER v. BRIDGES, [1887] W. N. 

208. 

Annotation :—Consd. Tolputt v. Mole, [1911] 1 EK. B. 87, 
2846. Charge for attendance.|—-An attorney 

who is party to a suit is not entitled to charge a 

guinca a day for attending the trial, though he 

acts as his own attorney, unless it appears that it 
was necessary that he should attend in person.— 

LEAVER v. WHALLEY (1833), 2 Dowl. 80. 

Annotation :-—Expld. London Scottish Permancnt Benefit 
Soc. v. Chorley (1884), 50 L. T. 265. 


2847, .|—JARVIS v. DEWES, No. 2843, ante. 
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Sect. eas business: Sub-sect. 1, B. (f), 
oS" & (4).] 

2848. Registrar of county court—Appearing as 
party in that court.J—County Courts Act, 1888 
(c. 43), s. 41, which provides that a registrar of a 
county ct. shall not be engaged as solr. for any 
party in any proceeding in the registrar’s ct., does 
not: prevent a registrar, who is a solr., from defend- 
ing himself in person in an action brought against 
him in his own ct., or from recovering from pltfs. in 
the action such costs as a solr. deft. is entitled to on 
taxation, under C. C. R., 1903-1908, Ord. 53, r. 25, 
& by reason of s. 118 of the Act, which provides 
that all costs shall be taxed by the registrar of the 
ct. in which they were incurred, the registrar’s bill 
of costs must, of necessity, be taxed by the regis- 
trar himself. 

Deft. was the registrar of a county ct. & was also 
a practising solr. Pltfs. brought an action against 
him in that ct., alleging, negligence by him in his 
official capacity. Deft. acted as his own solr. in 
the action & was represented by counsel at the 
trial. The county ct. judge gave judgment for 
deft. with costs. Deft. brought in his bill of costs 
for taxation & gave notice of a taxation before 
himselt. Pitf.’s solr. attended the taxation under 
protest, & on the taxation, deft. disallowed several 
items. Pltfs. applicd to the county ct. judge to 
review the taxation, & on the review the judge 
taxed off two further items :—Held: the taxation 
had to take place of necessity before deft. himself : 
deft. appeared in person & did not lose his costs 
because he was also registrar & a solr. ; the county 
ct. judge had not taxed on any wrong principle : 
&, further, that by their application to the county 
ct. judge pltfs. had waived their objection to the 
jurisdiction.—Totrurr (H.) & Co., Lrp. v. MOLE, 
[1911)1K.B. 886; 80L. J. K. B. 686; 104 L. T. 
148; 55 Sol. Jo. 298, C. A. 

Expense of journey.|——See No. 2824, ante 


(g) Statute-Barred Items. 


2849. When allowed—Common order to tax.|— 
Qu.: whether under the common order obtained 
by a client to tax his solr.’s bill of costs, the taxing 
master ought to strike out, without taxing them, 
all statute-barred items.—CURWEN v. MILBURN 
(1889), 42 Ch. D. 424; 62 L.T.278; 38 W.R. 49; 
on appeul, 42 Ch. D. p. 432, C. A. 

Annotations -—Consd. Budgett v. Budgctt, [1895] 1 Ch. 
202; Fe Brockinan, [1900] 1 Ch. 354. Refd. 7’e Margetts, 
yore) 2 Ch, 263; Smith v. Betty, [1903] 2 K. B. 317. 

entd. Zte Astley & Tyldesley Coal & Salt Co. & Tyldesley 

Coal Co. (1899), 68 L. J. Q. B. 252, 

2850. ——— -——.]—Re Marcurrts, No. 2756, 
ante. 

2851. —-— -—-.]—(1) The amount to be 
allowed for copy correspondence is in the discre- 
tion of the taxing master, but his answer must 
show that he has ascertained what portion of the 
correspondence, having regard to all the circum- 
stances of the case, was necessary & proper for 
the due consideration of the case. 

(2) The practice of disallowing statute-barred 
items under a common order to tax a solr.’s bill, 
or under a special order not expressly dealing with 
the question of statute-barred items, is not applic- 
able to a case where there is an order containing 
an express direction to ascertain tho costs, charges, 
& expenses properly incurred by  trustees.— 
Buneetr v. Bupaerr, [1895] 1 Ch. 202; 641. J. 


PART VII. SECT. 2, SUB-SECT, 1.— 
B. (h). 


1. General rule.)—Where a solr. con- 
ducts his own litigation he is entitled 


to incInde in his bill of costs profit 
costs as such asolr., althongh prior to 
the commencement. of the Litigation he 
was not holding himself out as @ solr. 
or practising as one,—OGIER v. NORTON 


SOLICITORS. 


Ch. 209; 71 L. T. 632; 43 W. R. 167; 39 Sol. 


Jo. 61; 18 R. 1. 


Annotations :—As to (2) Refd. Re Margetts, [1896] 2 Ch. 
Re : gi h. 170. Generally, Retd. 





263; Re Brockman, [1909] 2 C 

Oliver v. Robbins (1804), 13 Rt. 63. 

2852. Special order.]—-Bupaerr v. Bup- 
arerr, No. 2851, ante. 

2853. ——--- - ---.]—Ae Marcerts, No. 2756, 
ante. 

2854. ——— Order containing express direction to 


ascertain costs properly incurred-—Costs properly 
incurred by trustees—Costs paid.J}—BUDGETT 1. 


Bupagrrt, No. 2851, ante. 
2855. Costs payable.|—Bun- 


GETT v. BupGETT, No. 2851, ante. 
Effect of statute on solicitor’s lMen.J}—See Part 


VITI., Sect. 2, sub-sect. 7, poat. 











(h) Unusual Expenses. 

2856. Duty of solicitor—To inform client that 
costs may not be allowed-~As between party & 
party.|—GARRARD v. ARNOLD (1838), as cited in 
2 Q. B. at p. 938; 114 BE. R. 363. 

Annotation :—Folld. Foy v. Cooper (1842), 2 Q. B. 937. 

2857. .}—An attorney employ- 
ing counsel on a writ of trial cannot charge the 
fees in his bill, unless, before employing counscl, 
he distinctly warned the client that, even if suc- 
cessful, he would not be allowed such fees on 
taxation of costs. Although the client knew of, 
& acquiesced in, the retaining of counse].—Foy 
v. COOPER (1812), 2 Q. B. 987; 6 Jur. 128; 114 
E.R, 363. 

Annotation :—Refd. Barker v7. Fleetwood Improvement 

Comrs, (1890), 62 L. T. 831. 

2858. — -|—EDKINS 1. 
(1844), as reported in 2 L. T, O. 8. 312. 

2859. .|— Where a solr. proposes 
to incur unusual expense in the course of an 
action, such as taking shorthand notes of the 
evidence, or procuring the attendance of experts 
& scientific witnesses. it is his duty to point out 
to his client that such expense might not be 
allowed on taxation as between party & party, 
& might therefore have to be borne by the client 
whatever might be the result of the trial. There- 
fore, where the solr. had omitted such duty, he 
was not allowed on taxation as between solr. & 
client the cost of shorthand notes of the evidence, 
although the client authorised him to employ a 
shorthand writer to take such notes, & used & 
otherwise availed himself of them after they had 
been so taken.—fe BLytTu & FANSHAWE, Ea p. 
WELLS (1882), 10 Q. B. D. 207; 52 L. J. Q. BK. 
186; 47L. 7.610; 31 W. RR. 283, C. A. 


Annotations :—Apld. Re Broad & Broad (1885),15 Q. B.D. 
420. Distd. Osmond v. Mutual Cycle & Manufacturing 
Supply Co., [1899] 2.Q. B. 488, Apld. Re looney, (1914) 
2 ye B. 529. Refd. Fe Nation, Nation v. Hamilton 
(1887), 57 L. T. 648; de Cohen & Cohen, [1905] 2 Ch. 
137. 
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2860. ——- .|—The rule laid down in 
Re Blyth & Fanshawe, Ex p. Wells, No, 2859, ante, 
applies to the costs of employing a third counsel on 
the hearing of an appeal, the expense being an 
unusualone. Therefore, even if a solr. has obtained 
his client’s sanction to the employment of a third 
counse] on an appeal, the costs will not be allowed 
on taxation between solr. & client, unless the solr. 
has also explained to the client that the costa will 
probably not be allowed as between party & 
party, & that, even if he succeeds on his appeal, 


(1904), 29 V. L. R. 536.—AUS, 

m. .J)—A solicitor prosecuting or 
defending an action in person should 
be allowed the same costs as if he had 
employed a solr., except as to such 
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he may have tw pay the costs of the third counsel 

himself.— Re Broap & Broap (1885), 15 Q. B. D. 

420; 541. J.Q. B.573; 52L. T.888; 1T.L. R. 

653, CO. A. 

Annotations :—Refd. Osmond v. Mutual Cyclo & Mannu- 
facturing Supply Co. (1899), 68 L. J. 9, B. 1027; Le 
Se aca {1905} 2 Ch. 137; Ie Roney, [1914] 2 
2861. Effect of client’s knowledge or acqules- 

cence.|—Foy v. Coormr, No. 2857, ante. 

2862. ——— .|—-Where a party to a cause tried 
before the sheriff on a writ of trial, after full 
notice that in any event he will have to pay the 
expense of counsel, insists upon having counsel 
at the trial, his attorney is entitled, on the taxa- 
tion of his bill, to be allowed the expenses of the 
brief & fees to counsel, notwithstanding the 
‘Directions to Taxing Officers”? Trinity Term, 
1844.—Re SmiTH (1844), 13 M. & W. 477; 2 Dow. 
& L. 876; 14%. J. Bx. 683; 41 T. O. S. 159; 
8 Jur, 1143; 153 E.R. 199. 

2863. |\—Re Buytn & FANSHUAWE, Ex p. 
Wetts, No. 2859, ante. 

2864. |—J?e BRoaAD & Broan, No. 2860, 
ante. 

2865. Effect of agreement of parties in court— 
With sanction of judge.|— Where on the trial of 
a patent action it was agreed in open ct. between 
counsel for the parties with the sanction of the 
judge that a shorthand writer’s note of the evi- 
dence to be taken on behalf of the parties jointly 
should be used as the record of the evidence for 
the purposes of the trial :—Held: the solr. of a 
party to the action was entitled to charge his 
client with money disbursed as his share of the 
cost of taking the shorthand note.—OSMOND v. 
Moervuar Cyciue & MANUFACTURING SUPPLY CO., 
Lrp., [1899] 2 Q. B. 488; 68 L. J. Q. B. 1027; 
811.) 254; 48 W. R. 125, C. A. 

Annotations :-—Distd. East) London Ry. 7. Thames Con- 
servators (1901), 48 Sol. Jo. 492; Jones 2, Llanrwst U. C., 


(1911} 1 Ch. 393, Zee Roney, 11914] 2 K. 8. 529. Consd. 
Seal v. Turner, [1915] 3 K. B. 194. 











(1) Other Cases. 

2866. Arbitration—Cost of award.]—-Re ROWLEY 
(1886), 30 Sol. Jo. 567. 

2867. Costs of obtaining change of venue. |—— 
Re RowLEY (1886), 30 Sol. Jo. 567, D.C. 

-——.|—-See, also, ARBITRATION, Vol. II., pp. 
507, 608, Nos. 2384-2388. 

2868. Affidavits—Made on delivering up papers— 
Under order for taxation.|——ve CATLIN, No. 2803, 
imte, 

2869. Brief of pleadings made before trial.] 
Re PENDER, No. 2797, ante. 

2870. Charities —- Expenses incurred without 
sanction of master-—— Professional charges.]—-A 
solr. who, without the authority of the master, 
takes steps in a charity case, to get up information 
with a view to making out a scheme for the 
administration of the charity, will not be allowed 
»xrofessional charges, though on the ground of 
iis having been really instrumental in producing 
1 benetit to the charity, he may be allowed his 
»xxpenses out of pocket; & his own affidavit of 
he amount may, if not objected to, be received 








charges as are rendered unnecessary by 
He acting in peg ae aan v. 
Dewart, [1917] 2 W. ete : 
Alta. L. RR. 393; 314 D. L. R. 723.— 
3AN. 


n, ———. }+— LALANOETTE Vv. WALFORD, 
1927)4 DL. R. 642; 610. L. R135, 
—CAN, 

Deelara 


0. ————.)}—An attorney conducting 
between attorne 


iia own case is entitled to his profes- 
fonal fees on taxation where he makes 


no claim for his own witness expenses, 
—Dvu_Piissis v. Winsnach, [1915] 
C. P. D. 539.—S. AF 
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—In taxing costs 
& client, the attorney 
is entitled to the taxable charges of 


ton in suit.] 
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without a reference to the master.—A.-G. v. 
TRONMONGERS’ Co. (1847), 10 Beav. 194; 2 New 
Pract. Cas. 152; 8 L. T. O. S. 406; 11 Jur. 234; 
50 E. 1. 556. 

2871. -——~ Out-of-pocket expenses——Solicitor 
instrumental in producing benefit to charity.j|—— 
A.-G. v. TRonmonarrs’ Co., No. 2870, ante. 

Scale of costs as between solicitor & client, 
generally.|—Sec Cuariries, Vol. VIII., pp. 414, 
415, Nos. 2507-2582. 

Conveyancing business—Taking place in action.| 
—See Nos. 2650, 2651, ante. 

2872. Copies—What copies allowed—Amended 
particulars of claim.|—Issucs were joined in fact 
& in law, & notice of trial of the former given, 
but pltf. having gone to trial, paid the costs ot 
the day on motion in the subsequent term. In 
that term the demurrer was argued, & deft. had 
leave to amend, on payment of costs. The master 
disallowed ali pltf.’s costs of the paper books & 
briefs which related to the issues in fact, & was 
held right. In an action on an attorney’s bill, 
the bill had been delivered, but an order for better 
particulars by adding the dates was granted, on 
defts. paying for the same. Pltf. charged for 
drawing as well as copying the amended particu- 
lars of the bill, The master allowed the copying 
only, & was held right.—Jonrs v. RoBierts 
(1834), 4 Tyr. 310. 

2873. Receiver’s accounts—One copy 
only.|—Where a solr. acts for pltf. & the receiver 
in a cause, the costs of one copy of the accounts 
only will be allowed on taxation.—SuARP v. 
Wriacnr (1866), L. R. 1 Nq. 634; 14 L. T. 246; 
14 W. R. 552. 

Annotution —Refd. Gricb’s Case (1890), 45 Ch. D. 606, 
Action in forma pauperis.|] — Sve 

















No. 2914, post. 

Copies of proceedings—Solicitor acting 
for plaintiff & some defendants.|-—See No. 2831, 
ante, 

2874, ——— Discretion of taxing master—As to 
amount allowed.|— BUDGETT v. BUDGETT, No. 2851, 
ante. 

2875. County court proceedings—-Work done out 
of court before institution of suit.]|—-County Court 
Act, 1846 (c. 95), 8. 91, does not preclude an 
attorney from recovering from his client a reason- 
able remuneration for his work & labour done out 
of ct., before the institution of a suit, or take away 
the right of the superior cts. to allow on taxation 
® reasonable remuneration for this description of 
labour.—KEIGULEY v. GOODMAN, Lv p. KEIGHLEY 
(1850), 9 C. B. 338; 11. M. & P. 205; Rob. L. & 
W. 383; Cox, M. & H. 284; 19 I. J. C. P. 166; 
141. T. 0. S, 488; 14 J.P. 176; 14 Jur. 462; 
137 E.R. 924. 


Annotations :-—Consd. Re Toby (1850), 12 Q. B. 691; Ver- 
lander v. Kddolls (1881), 61 L. J. Q. DB. 55. 


2876. ——--- —-—-.|—The enactment of 9 & 10 
Vict. c. 95, 8. 91, that an attorney shall not have 
or recover more than 15s. for appearing or acting 
in the county ct. is confined to charges for business 
done in ct., & docs not prevent the attorney from 
recovering beyond that amount for services out 
of ct. in advising or getting up the case in which 














drawing & copying a declaration in a 
suit brought by the client though he fa 
not the attorney in that suit; the 
service having been performed at the 
request of the client, & with the assent 
of the attorney in tha sunit.—Re 
BAYARD (1849), 1 All. 571.—CAN, 


. Work not ordinarily falling upon 
solicitors—Work of meritorious cha- 
racter,J-——-DAHIBAI v. SOONDERJI (1907), 
I. L. R. 31 Bom. 430.—IND. 
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Sect. 2.—Contentious business: Sub-sect. 1, B. (i); 
sub-sects, 2, 3 & 4.) 


he appeared & actcd.—Re Tosy (1850), 12 Q. B. 
694: 1L.M. & P. 426; Rob. L. & W. 361; Cox, 
M. & H. 324; 19 L. J. Q. B. 603; 15 L. T. 0. S. 
225; 14 Jur. 719; 116 KR. 10380. 


Annotations :—Expld. Vorlander v. Eddolls (1881), 51 L. J. 
Q. B. 55. Dbtd. 2e Kmanuel (1882), 9 Q. B. D. 408. 


Costs in county court actions where solicitor 
employed.]—-Sce, generally, CouNTY CouRTs, Vol. 
XUI., pp. 521, 522, Nos. 708-718. 

2877. Drawing up case for counsel’s opinion— 
Abstract of deed prepared to accompany case sub- 
mitted.|-—~e PENDER, No. 2797, ante. 

2878. Power of taxing master to vary pre- 
seribed charge.|—/tec Mauion, No. 2805, ante. 

2879. Whether ‘‘ other business ’’ within 
Solicitors’ Remuneration Act, 1881 (c. 44).)—A 
client took out a summons to review taxation of a 
solr.’s bill of costs. ‘The following were among the 
items in dispute: (a) drawing case for the opinion 
of counsel at 2s. per folio, the matter was not in 
conveyancing business, & was previous to an 
action; (0) making a schedule of the documents 
which were handed over to a new solr. upon the 
occasion of withdrawal] of retainer to the old solr. ; 
(c) perusal of particulars at a charge of 6s. 8d. 
The particulars were particulars of defence, & if 
they had been treated as part of the defence, a 
charge for perusal of 4d. per folio would have come 
to much less than 6s. 8d. :—Held: (1) drawing a 
case for the opinion of counsel not being in a con- 
veyancing matter, & not being in action, was 
‘‘ other business ’’ within above Act, s. 2; (2) the 
charge tor the schedule of documents was rightly 
allowed, as it was for the benefit of the new solr., 
& not of the old solr. : (3) particulars were separate 
‘ pleading ”? within the meaning of Appendix N 
to R.S. C., & a charge of 6s. 8d. for perusal was 
rightly allowed. 

Perusal of particulars delivered in an action 
under an order may be equivalent to perusal of 
an amendment of the pleadings & may he charged 
for assuch. It is a matter in the discretion of the 
taxing master.—le Moraan (R. P.) & Co., [1915] 
1 Ch. 182; 84]. J. Ch. 249; 112 1. JT. 239; 59 
Sol. Jo. 289. 

2880. Expedition money paid to stationer.|-— 
(1) An order was made for the division & a transfer 
of a fund in ct., but. before it could be completed, 
the fund became altered, & the solr. presented a 
petition for a similar object :—Held : it could not 
be considered as unnecessary, it appearing that 
the solr., using his best exertions, was unable to 
act on the first order, by reason of a difficulty as 
to the legacy duty; the solr. was therefore 
allowed the costs upon taxation. 

(2) Expedition money, paid by a solr. to a 
stationer or writing clerk employed in the registrar’s 
office, disallowed upon taxation. 

(3) A gratuity paid to the clerks of the 
Accountant-General’s office was disallowed to the 
solr. on taxation, as was also a fee paid upon 
bespeaking an order for transfer which could not 
be made available-—Re BrEDson & RusSHTON 
(1846), 9 Beav. 187; 15 L. J. Ch. 189; 7 L. T. 
0.8.42; 10 Jur. 213; 50h. RR. 315. 

2881. Fee on bespeaking order for transfer-— 
Transfer afterwards useless.]-— He Brpson & 
RUSUTON, No. 2880, ante. 

2882. Gratuity to clerks of Accountant-General’s 
office.|-—Rte Bevson & Rusiron, No. 2880, ante. 

2883. Inquiries & attendance relating to cause 
conducted by other solicitor—-No further inter- 
ference In cause.]——~Nicio1as v. HAYTER, No. 2795, 
ante, 











SOLICITORS. 


2884. Lists & schemes—List of documents 
handed over by solicitor.|;—Re CATLIN, No. 2803, 





ante. 

2885. —— |—Re Moraan (R. P.) & Co., 
No. 2879, anlc. 

2886. —--- Scheme of property & holding of 


tenants for receiver.]— Re CATLIN, No. 2803, ante. 

2887. Perusal of documents——Bill of predecessor.] 
—Re CATLIN, No. 2808, ante. 

2888. Exhibits to affidavits.|—Order made 
that the taxing master should be at liberty to 
allow 8 special charge for the perusal of exhibits 
to affidavits, the amount thereof, if any, to be in 
his discretion —Re Dr Rosaz, RyYyMER v. Dk 
Rosaz (1883), 24 Ch. D. 684; 53.1. 5. Ch. 448 ; 49 
L. TY. 188. 

2889. -—— Particulars delivered in an action— 
Whether equivalent to perusal of amendment of 
pleadings -— Discretion of taxing master.] —- Ive 
Moraan (R. P.) & Co., No. 2879, ante. 

2890. Production of will---Expenses of obtaining.| 
—EpKINS v. JACKSON (1844), as reported in 2 
L. 'T. O. S. 312. 

2891. Service—How many calls allowed.|— 
The costs of two calls only, made on the service of 
a writ of summons, are to be allowed on taxation.— 
TAPPING v. GREENWAY (1841), 9 M. & W. 224; 
1LL. J. Ex. 93; 152 E.R. 95. 

2892. Unsuccessful attempt at service— 
On express instructions.|-—-Country solrs. incurred 
considerable disbursements, & made a substantial 
charge in respect of an unsuccessful attempt to 
effect. service on behalf of a London solr. against 
a client of the latter. Upon taxation the whole 
of these disbursements & charges were disallowed, 
on the ground that they were unreasonably 
incurred :—Held: the taxation was between solr. 
& client, & the service having been attempted 
upon express instructions, the master had no 
discretion to disallow the items entircly.—He 
Eppow8ks & Sons (1908), 52 Sol. Jo. 600. 

2893. Settling minutes of order—Although order 
never in minutes.]—-A solr. is entitled to charge for 
settling the minutes of an order actually made, 
although such order never was in minutes.—ZJ?e 
Reece’s Estate, Gould v. DUMMETT (1866), 
L. R. 2 Eq. 609; 14 L. T. 881; 14 W. 7. 1008 ; 
sub nom, Re ReEECEHE'S KMsTare, GOULD v. Govlp, 
35 L. J. Ch. 7945 sub nom. Re REECK, GOOLD vr. 
DuMMETT, 12 Jur. N.S. 614. 

Annotations :-—Consd. Underwood v. Seerctary of Stute for 

India (1868), 16 W. R. 926. Mentd. + Sanderson (1877), 

7 Ch. D. 176. 

2894. Shorthand notes.} fic Bruyru & FAn- 
SMAWE, Lv p. WELLS, No. 2859, ante. 

2895. Three copies.]|--RyMILL v. 
(1886), 2 'T. L. BR. 879, C, A. 

2896. .|—An insurance on goods against 
fire was effected with three insurance cos. A fire 
occurred & a claim was made in respect thereof 
which was referred to arbn. One of the cos., 
called the leading co., was entrusted with the con- 
duct of the defence on behalf of allthe cos. Atthe 
commencement of the arbn. it was agreed between 
counsel & solrs. on both sides that one shorthand 
writer should be employed to take a note of the 
proceedings, the expense to be shared equally by 
both parties, & that a transcript should be supplied 
day by day to the arbitrator, who said that it ** is 
in most cases very desirable ; it shortens the case.”’ 
There was no agreement or order by the arbitrator 
that the costs of the shorthand notes should be 
costs in the cause, nor were the clients told that 
the costs might not be allowed on taxation as 
between party & party. The case lasted several 
days & a number of expert witnesses were called, 
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& an award was made in favour of claimants with 
costs. Upon taxation as between party & party 
claimants’ share of the costs of the shorthand notes 
was disallowed. Upon taxation as between solr. 
& client of the insurance cos.’ solrs.’ bill of costs 
the taxing master disallowed the costs which the 
solrs. had paid of one-half of the shorthand notes : 
—RHeld: these costs were properly disallowed.— 
Re Ronry & Co., [1914] 2 K. B. 529; 83 LL. J. 
IK. B. 451; 110 L. T. 411, C. A. 

Annotation :—Consd. Seal v. Turner, [1915] 3 K. B. 191. 


2897. Translations.]|—Charges for translations of 
foreign documents made in a solr.’s office allowed 
in taxing costs relating to administration.—Re 
Bowes, STRATHMORE (EARL) 7. VANE, [1900] 
2 Ch. 251; 69 L. J. Ch. 544; 82 L. TV. 673; 48 
W. BR. 604. 


SUB-SECT. 2.—BANKRUPTCY PROCEEDINGS. 


Accounts between trustee, estate & creditors— 
What charges allowed.|—See BANKRUPTCY, Vol. 
IV., p. 216, Nos. 2009, 2018-2020. 

Audit & taxation—Basis of taxation of solicitor's 
charges.|—-See BANKRUPTCY, Vol. IV., p. 217, 
Nos. 2028-2031 ; Supp. LII., p. 184, No. 2028a. 

Summary administration of small estates.] 
See BANKRUPTCY, Vol. 1V., pp. 506, 507, Nos. 
4566, 4573-4675. 

Application of doctrine of relation back of title 
of trustee—Money paid to petitioning creditor’s 








solicitor.)—See Bankruptcy, Vol. V., p. 641, 
Nos. 5761-5763. 
Money paid to debtor’s solicitor.|-—See 





BANKRUPTCY, Vol. V., pp. 
3767. 

~——- Money deposited with solicitor for general 
20sts.]|— See BANKRUPTCY, Vol. V., pp. 642, 643, 
Nos. 5768-5773. 

Costs of abortive proceedings— Where registration 
‘efused.|—See Bankrurrcy, Vol. V., p. 1065, No. 
3711. 

Compositions & deeds of arrangement—Juris- 
liction of court.|—See Bankruptcy, Vol. V., 
po. 1057, No. 8643. 

Duty of debtor to pay solicitor’s costs.] —- Sec 
Bankruptcy, Vol. V., pp. 1189, 1190, Nos. 9606— 
1608, 


641, 642, Nos. 5764-— 


SUB-SECT. 3.—DARLIAMENTARY PROCEEDINGS. 

2898. Scale of taxation.]|—The costs of applica- 
jons to the Board of Trade for provisional orders 
inder ‘Tramways Act, 1870 (c. 78), are to be taxed 
m the Chancery & not on the Parliamentary 
icale.——Re MORLEY (1875), L. R. 20 Eq. 17; 32 
uw T. 524 23 W. R. 532. 


4nnotation -Folld. Re Peterson, [1909] 2 Ch. 398. 
ane ~ —,.|—-Re MitwarpD & Co., [1899] W. N. 
2900. .|—-On the taxation of a solr.’s costs 





of obtaining a light railway order under Light 
Railways Act, 1896 (c. 48), the Chancery & not the 
Parliamentary scale is to be applied. he case 
8 governed in pence by Re Alorley, No. 2898, 
mnie, & although the law there laid down in refer- 
nce to the custs of a provisional order has since 
yeen altered by House of Commons Costs Taxa- 
jon Act, 1879 (c. 17), there is no indication in 
he Act that the decision was wrong.—J?e VPETER- 
iON, [1909] 2 Ch. 398; 79 L. J. Ch. 53; 101 L. T. 
(80; 73 J. P. 461; sub nom. Re P., 53 Sol. Jo. 
35, C. A. 


J.—VOL. XLII, 
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SuB-sECT. 4.—_PROCEEDINGS IN FORMA 
PAUPERIS. 

See R. 8S. C., Ord. 16, rr. 28, 31B. 

2901. Only out-of-pocket expenses recoverable.|— 
If one is admitted to defend a suit in Chancery, 
in forma pauperis, his solr. can only recover of 
him money actually paid out of pocket for the 
defence of the suit.—Purtrm v. BAKER (1824), 1 

1% & P. 533; 171K. R. 1305, N. P. 

2902. ——-.|—Under R. 8S. C., Ord. 16, rr. 24, 
25, 26, 27, 31, a successful plitf. in an action in 
forma pauperis tried before a judge & jury is 
entitled upon taxation as against deft. to costs 
out of pocket only, & cannot be allowed anything 
for remuneration to his solr. or fees to counsel.— 
CARSON v. PICKERSGILL & Sons (1885), 14 Q. B. D. 
859; 54L. J. Q. B. 484; 52 L. 1. 950; 49 SL P. 
612: 33 W. Rf. 589; 1 7T. lL. R. 400, CL A. 
Annotations :—-Apld. Itichardson v. TItichardson, {1895} P. 


346. Consd, fee Ruphael, Hr p. Salomon, {1299} L Ch, 
853. 
2903. What expenses included-——Expenses 





still liable to be paid.|—-In taxing the costs of a 
pauper pltf., who has recovered a verdict & 
obtained an order for costs, no fees are to be 
allowed for counsel or attorney—the pauper not 
being liable to pay such fees in any event. The 
master ought only to allow, upon such taxation, 
the costs which the pauper has incurred by actual 
payments out of pocket, or which, if not actually 
paid, he is still liable to pay.— DooLy v. GREAT 
NorTHERN Ry. Co. (1854) 4d VW. & Be. 3t13 5 
C.a. R. 110; 119 H.R. 1313 sub nom. DewLEy 
v. GREAT NORTHERN Ry. Co., 24 L. J. Q. B. 25; 
24 L. 7. 0. S. 132; 1 Jur. N.S. 228; 4 W. KR. 
76; subsequent proceedings, sub nom. DOOLY v. 
GREAT NorRTHERN Ry. Co. (1860), 2 KF. & Fs, 
576. 


winnotations :-—-Consd. Carson vy. Pickersgill (1885), 14 
wee I). 859. Refd. Dovuly v. G. N. Ry. (1860), 1 lL. TP. 
2904. ----— Office expenses.|—-On taxation 





of a pauper applt.’s costs of a successful appeal, 
the fees of this House & the fees of counsel are to 
be disallowed, & the solr. 1s to have his costs out 
of pockct with a reasonable allowance to cover 
office expenses, including clerks, etc. —JOMUNSON v. 
Linpsay & Co., [1892] A. C. 110. H. L. 


Annotations :—Consd. Re Raphael, Vx p. Salomon, [1899] 
1 Ch. 853. Apld. Landi v. Carl Kosu Opera Co., [1919] 
W. N. 273. Refd. Kichardson v. Richardson, [1895] 1. 
276, 


2905. .j|-—-A husband suing in 
forma pauperis for dissolution of the marriage is 
only entitled, if successful, to obtain from the co- 
resp. his solr.’s costs out of pocket, including a 
reasonable sum for office expenses, & the costs 
due to counsel & solr. for obtaming the necessary 
certificate. RICHARDSON v. RicHARDSON & PLOW- 
MAN, [1895] P. 346; 64 L. J. P. 1193; 73 L. T. 
185; 44 W. R. 102; 11 'T. L. R. 588; 39 Sol. 
Jo. 721, C. A. 

Annotations :-—Apld. White v. White, [1898] P. 124. Refd. 
Re Raphael, dx p. Salomon, [1899] 1 Ch. 853; Smith v. 
Smith & Rutherford, (1920) P. 206. 

2906. -———~,|—— LANDI v. CARL ROSA 
OPERA Co., LTb., [1919] W. N. 273. 

2907. -——-— .|—The rule as to the 
taxation of the costs of a successful pauper applt. 
in the House of Lords, whereby the fees of counsel 
are disallowed & the solr.’s costs are limited to 
costs out of pocket, with a reasonable allowance 
for office expenses, applies to Scottish appeals. 
—M‘ALINDEN v. Nimmo (JAMES) & Co., LTD., 
[1920] A. C. 89; 88 L. J. Pp. C. 181, 121 L. T. 
585; 63 Sol. Jo. 722; 12 B. W. ©. C. 203, HL. L, 


Annotations :—Mentd. Fallens v. Dixon (1923), 17 B. W. 
C. C. 314; Portland Colliery Co. v. Murray, Watson v. 


=| 
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VIII, Sects. 1 & 2: Sub-sect. 1.] 
Quinn, Dixon v. Madden, {1928} A. C. 566: M‘Combe 
vw. Bent Colliery Co. (1924), 17 B. W. C. C. 349; Cushion 


v. Tredegar Iron & Coal Co. (1927), 20 _B. W. C. C. 454; 

Lewis v. Guest, Keen & Nettlefolds, Watkine v. Same, 

Tucker v. Same, Ingram v. Crawshay, f 1928) 1 K. B. 20. 

2908. Cost of obtaining certificate.|— 
RICHARDSON v. RICHARDSON & PLOWMAN, No. 2905, 
ante. 

2909. —_—_ ——— Profit costs & charges—-Other 
party acting unreasonably.|—-LANDI v. CARL Rosa 
OPERA Co., Lrp., [1919] W. N. 278. 

2910. Whether counsel’s or solicitor’s fees 
allowed.|—-DooLy v. GREAT NORTHERN Ry. Co., 
No. 2903, ante. 

2911. |— by reason of 11 Hen. 7, c. 12, & 
Reg. Gen. Hil. 1853, r. 121, where a pltf. sues in 
forma pauperis, & obtains a verdict & the judge’s 
certificate for costs, whatever be the amount 
recovered, nothing is to be allowed on taxation of 
costs in respect of fees to pltf.’s counsel, or by way 
of remuneration tor the services of pitf.’s attorney. 
In a case where the ct. had previously so held, the 
ct. now refused an application by pltf. for a rule 
to enter a suggestion on the roll to deprive pltf. of 
costs; the object of the application being that 
error might be brought on the former decision, & 
the ct. holding that error could not be brought.— 
DooLy v. GREAT NORTHERN Ry. Co. (1860), 2 
E. & EH. 576; 29 L. J. Q. B. 83; 1L. T. 3868; 6 
Jur. N.S. 145; 121 E. R. 217. 




















2912. .}—-CARSON v. PICKERSGILL & Sons, 
No. 2902, ante. 

2913. .]—JOHNSON v. LinpsAy & Co., No. 
2904, ante. 

2914, Unpaid counsel’s fees.|—Deft., who 





was claimant in a Chancery suit, in Mar. 1851, 
retained pltf., an attorney, to conduct it upon the 
ordinary terms. In July an order was obtained 
from the Master of the Rolls, by which deft. was 
made a pauper. In Dec. following, an order was 
obtamed from the Master of the Rolls, by which 
claimant was dispaupered from Oct. 31, preceding : 
—Held: (1) the order of Dec. operated between the 
parties only to the Chancery suit, & not as between 
attorney & client; & therefore that the attorney 
was not entitled to charge for services rendered by 
him whilst the first order was in force, viz. between 
July & Dec.; (2) the attorney was entitled to 
recover for payments made to the law stationer 
for parchment and paper, but not for copying ; 
(3) he could not recover for counsel’s fees which 
had not been paid.—ITOLMEs v. PENNEY (1854), 
9 Exch. 581; 20. L. R. 1004; 23 L. J. Ex. 132; 
22 L. T. O.S. 276; 2 W. R. 256; 156 E. R. 249. 
Aan Ole One a cner alles Refd. Sadd v. Griffin, [1908] 2 


2915. Copying.|—-HoLmges v. PENNEY, No. 2914, 
ante. 

2916. Parchment & paper.|—-IToLMEs v. PENNEY, 
No. 2014, ante. 

2917. Plaintiff in default—-Request for indul- 


SoOLIcITORS. 


gence—On what terms granted—Payment of costs 
incurred by other party by reason of default.}— 
Where a person admitted to sue in forma pauperis 
is in default, & asks for indulgence, he may be 
required, as a condition of such indulgence being 
granted, to pay the costs incurred by the other party 
by reason of such default.—Jacoss v. CRUSHA, 
[1894] 2 Q. B. 87; 63 L. J. Q. B. 526; 70 L. T. 
524; 42 W. R. 387; 388 Sol. Jo. 337; 9 R. 392, 
Cc 


A. 

2918. Security for costs—Necessity for.]—A 
party who has sued or defended in forma pauperis 
in the ct. below is entitled to appeal as a pauper 
without either giving security for costs or obtaining 
specia] leave so to appeal.—Biaas v. DAGNALL, 
[1895] 1 Q. B. 207; 64 L. J. Q. B. 221; 15 R. 

C 


252, D. C. 
anmoraen :—Refd. Smith v. Smith & Rutherford, [1920] 
. 206. 


2919. ——— Whether order discharged by order 
giving leave to proceed in forma pauperis.])—An 
order in the usual form requiring an applt. to give 
security for the costs of the appeal on the ground 
of poverty, & containing a stay of proceedings until 
security is given, ceases to operate if, within the 
time limited for giving security, applt. obtains an 
order for leave to prosecute the appeal in forma 
pauperis.—WILLE v. St. JOHN, [1910] 1 Ch. 701; 
79 L. J. Ch. 239; 102 L. T. 383; 26 T. L. R. 405 ; 


54 Sol. Jo. 457, CO. A. 
ailadon :—Reld. Smith v. Smith & Rutherford, (1920) 


2920. P BYRON v. COMPAGNIE 
GENERALE TRANSATLANTIQUE (1925), 60 L. Jo. 

2921. Proceedings in House of Lords—Ordinary 
retainer of solicitor.|—There is nothing in the 
R. S. C. to prevent a litigant, who is suing in the 
House of Lords in forma pauperis, from retaining 
a solr, in the ordinary way; & when this has been 
done, the solr. will be entitled to have his costs of 
the proceedings paid, after taxation, as between 
solr. & client.—Re RAPHAEL, Ex p. SALOMON 
(1899), 68 L. J. Ch. 765; 81 L. T. 479; 44 Sol. 
Jo. 41, C. A.; revag., [1899] 1 Ch. 853. 

2922. -——.|—-M‘ALINDEN v,. NIMMO (JAMES) 
& Co., Lrp., No. 2907. ante. 

2923. Order of Judicial Committee giving leave 
to appeal in forma pauperis— Effect on costs in- 
curred before order made.] — An order of the 
Judicial Committee giving specia] leave to appeal 
an forma pauperis takes effect. from the date upon 
which it is made, & has no effect upon costs 
incurred before that date. A successful applt. in 
forma pauperis is consequently entitled to recover 
the costs of the petition for special leave to appeal 
upon the ordinary scale as between party & party. 
—LEVINE v. SERLING (No. 2), [1914] A. C. 665; 
83 L. J. P.C. p. 208; 111 L. T. p. 357, P.O. 

2924. Costs of petition for special leave to appeal 
—On what scale recoverable—Ordinary scale as 
between party & party.|——LEVINE v. SERLING 
(No. 2), No. 2923, ante. 
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Part Viil.—Solicitor’s Lien. 


Sscr. 1.—KINDS OF LIEN. 
Lien generally.|— See Lirmn, Vol. XXXII., pp. 
212 et seq. 
Retaining lien.|—See Sect. 2, post. 
Common law lien on property recovered or pre- 
served.|—See Sect. 3, post. 
Statutory lien.]|—WSee Sect. 4, post. 


Sect. 2.—RETAINING LIEN. 
SUB-SECT. 1.—NATURE OF LIEN. 


2925. A general lien—Applying to all costs.|— 
If a solr., whom his client has ceased to employ, 
by the production of a deed in his hands belonging 
to the client, & upon which he claims a lien as solr., 
enables the client to recover a fund in a suit, his 
lien over the fund so realised is confined to the costs 
of that suit, but is a lien which he is entitled 
actively to enforce. Secus as to his general lien 
upon his client’s papers, which applies to all his 
bis of costs, but is merely a right to retain the 
papers, & cannot be actively entorced.—BOZzoN 
v. BOLLAND, HusBAND v. BOLLAND (1839), 4 
My. & Cr, 354; 9 L. J. Ch. 123; 4 Jur. 763; 41 
E.R. 188, L. C. 


Annotations :—Apld. Hall v. Laver (1842), 1 Hare, 571. 
Folld. 7te Faithfull, Re L. B. & 8. C. Ry. (1868), L. R. 6 Kq. 
325. Expld. Re Wadsworth, Rhodes v. Sugden (1886), 
34 Ch. D. 155. Apld. Mackenzie v. Mackintosh (1891), 

3. Refd. Porkins rv. Bradley (1842), 1 Hare, 

; Belancy ». french (1873), 8 Ch. App, 919, n.; 

Smith vw. Betty, 11908) 2K. B. 317. 








eam —_—~ J—PELLY v. WATHEN, No. 8011, 
post. 
2927. .|—Although a solr. who discharges 


himself cannot set up a lien for costs as a reason for 
not delivering up papers necessary to enable his 
client to proceed with pending matters in litigation 
to which they relate, yet a solr who has been dis- 
charged by the client may set up such lien, & will 
not be ordered to produce or deliver up to the client 
the papers on which he claims the lien, although 
his not doing so will embarrass the client in pro- 
secuting or defending his claims. Such lien is a 
general one, & extends to all costs due from the 
client to the solicitor. —Re FAItHFULL, Re LONDON, 
BricHTON & SovurH Coast Ry. Co. (1868), 
L. R. 6 Hq. 325; 18 1. T. 502. 

Annotations :—Consd. Re Hawkes, Ackerman v. Lockhart, 


are 2Ch. 1. Refd. Robins rv. Goldingham (1872), L. R. 


Eq. 440; Re Hanbury, Whitting & Nicholson (1896), 
75 L. T. 449. 


2928. Equivalent to security created by con- 
tract.|—A lien is equivalent to a security created 
by contract, & there is no distinction, in point of 
aw, between the lien of a solr. & that of any other 
oarty ; & where, therefore, a solr. has a lien, in 
-espect of his bill, upon documents in his possession 
delonging to his client, he cannot: be compelled to 
leliver them up until the bill is paid. Semble: 
she ct. would take care that the lien of a solr., on 
1 document, should not be productive of injury 


A 
2ART VIII. SECT. 2, SUB-SECT. 1. 115.AUS. 
29311. Whether enforceable by action.)} 
—A solr.’s retaining lien over docu- 
nents of title to land is merely a 
yassive lien & gives the solr. no right 
.o, or interest in, the land, & nothing 
‘an be done by the solr. to convert 
t into a legal proporty in the land.— 
VoLEISH %. PALMER Re 21S. R. 

VN. S. W. 8382; 38 N.S. W. V 


includes a 


LTp. 
1912), 


7 
V. ON. ONG KONG. 


2981 ii. ——,]—A solr.’s general lien 
is limited to documents in his hands ¢& 
for the urpose of business, 

i documents which have so 
come into his hands, & is a retaining 
hen incapable of being actively on- 
forced.—GREEN ISLAND CEMENT Co., 
v, DEACON, LOOKER & DEACON 
Hong Kong L. RR. 10 


to or loss of the property to which the document, 
related, & would direct it to be delivered up, if 
such a step were necessary for the preservation of 
the property, but without prejudice to the solr.’s 
lien thereon, &, in the case of a policy of assurance, 
would order the proceeds arising therefrom to be 
paid into ct., subject to the same right of lien 
thereon as previously existed on the policy.— 
RICHARDS v. PLATEL (1841), 1 Cr. & Ph. 79; 10 
L. J. Ch. 875; 5 Jur. 834; 41 E. R. 419, L. C.; 
subsequent proceedings (1842), 11 1. J. Ch. 409, LL, C. 


Annotations :—Consd. Re South Essex Equitable Inveat- 
ment Advance Co. (1882), 46 L. T. 280 ; Ie Galland (1885), 
ioe D. 296. Refd. Cooper v. Hewson (1843), 12 L. J, Ch. 


2929. Lien can be assigned.|—-A sulr.’s lien is a 
dormant security, in which it differs trom a mtge. ; 
but a solr. may assign a debt due to him for costs, 
with the benefit of any lien he may have upon any 
documents for such costs. The claim 1s equally 
valid, whether the deeds are in the actual possession 
of the solr. or of his assignee ; & such lien may pass 
to the solr.’s assignee, if the deeds were handed over 
in the solr.’s presence & at his request to his 
assignee, without his actually touching them.— 
Bul. v. FAULKNER (1848), 2 De G. & Sm. 772; 
12 L. T. O. S. 831; 13 Jur. 98; 64 E.R. 346. 

2930. Available to extent of debt.|—An attorney 
has no lien on his client’s money in his hands, 
beyond the amount in which the latter is indebted 
to him.—-MILLER v. ATLEE (1849), 3 Exch. 799 ; 
138 L. T. O. 8S. 121; 13 Jur. 431. 

Aeon :—-Mentd. Sinclair v. Brougham, [1914] A. C. 


2031. Whether enforceable by action.|—On a 
bill filed by a solr., seeking to establish a lien for 
costs upon a policy of assurance which a client had 
placed in his hands professionally, & upon which the 
ct. had in another cause directed an action to be 
brought, a special injunction was obtained, restrain- 
ing all proceedings upon the policy; but this 
injunction was dissulved upon appeal; the Lord 
Chancellor holding that pltf.’s proper course was 
to make an application in the other cause. 

Qu. : whether such a lien could be enforced by 
suit; & if so, to what extent.—STEDMAN v. WEBB 
(1839), 4 My. & Cr. 340; 3 Jur. 213; 41 KE. R. 
135 ; sub nom. STEADMAN ¥. WEBB, 8 Ju. J. Ch. 198. 

2932. |—Bozon v. BOLLAND, HUSBAND v. 
BOoLLaNnD, No. 2025, ante. 

2933. -——.|—-The ct. will entertain a bill by a 
solr., seeking to enforce a lien against certain title 
deeds in respect of his bills of costs, a decree for an 
account having been made in a suit instituted by 
the client against the solr., but under which decree 
the master was not at liberty to take into the 
general account what was due to the solr. in respect, 
of his bills of costs.—IIncTor v. JOLLIFFE (1842), 
6 Jur. 120 ; previous proceedings, sub nom. JOLLIFFK: 
v. Hecror (1841), 12 Sim. 398. 

2934. Lien distinguished from mortgage.|]— 
BULu v. FAULKNER, No. 2929, ante. 








r. Dependant on circumstances of 
termination of relationship of solicitor 
clent.J—The right to be exercised 
by a solr. claiming a lien largely 
dopends upon the circumstances under 
which he has ccased to act for his 
client, the test being whother the 
solr. has discharged self or has 
been discharged by the client.— 
AISHABIBI v. AHMED BIN Essa (1910), 

L. R. 35 Bom. 352.--IND. 


8 2 


but 


0.— 
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Sect, 2.—Retaining lien: Sub-acct. 2, A., B. & C.J 


SuB-srEct. 2.,—IN RESPECT OF WHAT PROPERTY. 
A. In General. 

2935. All papers in hands of solicitor..—ANon, 
(1685), Comb. 43; 90 TL. R. 333. 

2936. -]---An attorney has a lien on paper 
in his hands.—ANoN. (1701), 12 Mod. Rep. 554; 
88 E. R. 1514. 

2937. -|—Pltf. was decreed to pay an 
attorney his bill, before the Lord Chancellor would 
oblige him to deliver up the title deeds, because 
pltf, enjoyed the estate under an appointment 
of the attorney’s client, from whom he received 
them.—HIbE v. WIGMORE (1726), Mos. 14; 25 
E. R. 242. 

2938. ——.]—-An attorney has a lien for his 
general balance on papers of his clicnt which come 
to his hands in the course of his professional 
employment. 

Where C, gave his attorney a specific sum for 
the purpose of satisfying a debt for which an 
execution had issued against his goods at the suit 
of 3., & the attorney paid the money to B., who 
thereupon delivered to him a lease which had been 
deposited by C. with B. as a security for the debt: 
—Held: the attorney has a licn on it for his general 
balance due from C.—STEVENSON v. BLAKELOCK 
(18138), 1M. & S. 535; 105 E.R. 200. 

Annotations :—Distd. Gibson v. May (1853), 4 De G. M. & G 
512, Refd. Horncastle v. Farran (1819), 2 Stark. 590 
fie Taylor, Stileman & Underwood, [1891} 1 Ch. 590 
Mentd. Crawshuy v. Homfray (1820), 4 B. & Ald. 50 
The Alan Ker, How v. Kirchnor (1857), 30 L. 'T. O. 8, 296; 
Kirchner v. Venus (1858), 12 Moo. P. GC. C. 361. 

2939. -|—The ct. will not order an attorney 
to deliver up papers in his hands before his bill 
is taxed on the payment of money on account.— 
Dyk v. BOWLEY (1824), 2 L. J. O. S.C. P. 41, 

2940, -—-—.|—-A solr. who had been employed 
by an admimstratrix in the administration of 
deceased’s estate was also employed as her solr. 
in a suit subsequently instituted by creditor of 
deceased. Pending the suit, the administratrix 
went to reside abroad, & forbade the solr. to pro- 
ceed any further with the suit. Afterwards 
creditor obtained a decree, & a receiver of the estate 
was appointed. Papers relating to the estate had 
come into the solr.’s possession, not: fur the pur- 
poses of the suit merely, but for those & other 
purposes, & he claimed a lien on them for his costs 
of the suit, & other business. A petition by 
creditor praying for a reference to ascertain 
whether the solr. had any lien on the papers, & 
that he might be ordered to deliver them up to the 
receiver, was dismissed.—-WAKBURTON 7. EDGE 
(1830), 9 Sim. 508; 8 L. J. Ch. 1113 3 Jur. 166; 
59 E.R, 454. 


Annotations -—-Consd, /ie Wuwhes, Ackerman v. Lockhart, 
{1898}2Ch.1. Refd. Stedinan v. Webb (1839),4 My. & Cr. 
316; Hopev. Liddell (1855), 7 De G. M. & G@. 331. Mentd. 
Olding vw. Poulter (1855), 23 Beav. 143. 


2941, --—--.]-—-(1) The ct. will not order an 
attorney to deliver up papers on which he has a 
lien for balance of a bill, although an offer is made 
to pay the amount into ct., subject to tho verdict 
of a jury. 

(2) The lien of an attorney remains although the 
claim is barred by Stat. Limitations.—He Broom- 
HEAD (1847), 5 Dow. & L. 52; 16L. J. Q. B. 355. 

2942. -|--The trustee of bkpt.’s estate 
appointed a solr. whose appointment was duly 
confirmed, & who transacted considerable pro- 
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(1890), JIN. S&S. W. L. I 

N.S. W. W.N. 83.—AUS 
For purpose of business. }— 
solr.’s general len is limited to 
documents in his hands for the purpose 
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fessional business for the trustee as such. After 

several years the trustee was removed by creditors, 

& a new trustee appointed, who called upon the 

solr. to hand over all documents relating to the 

estate to himself or his solr. The solr. of the 
old trustee opposed this application on the ground 
that he had a lien on them for his costs :—Held : 
the solr. had a len upon all documents, the fruits 

of his own labour or expense.—Re AUSTIN, Ha p. 

YALDEN (1876), 4 Ch. D. 129; 46 L. J. Bey. 59; 

35 L. T. 720; 25 W. KR. 134, C. A. 

Annotations :-—Consd. Re LKapid Road Transit Co., [1909] 
1 Ch. 96. Refd. Ae Watson (1884), 53 L. J. Ch. 305; He 
Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. I, 

2943. In absence of special agreement.|— 
Attorney’s lien generally on papers in_ his 
possession: not limited to the occasion, on which 
they were delivered, without special agreement.— 
Ev p. STERLING (1809), 16 Ves. 258 ; 33 E. BR. 982. 
Annotation :—-Folld. Colmer v. Kde (1870), 40 L. J. Ch. 185. 

2944, .|-~A solr. is entitled to a general 
lien for costs on papers deposited with him by his 
client for a particular purpose only, unless that 
general lien is excluded by special agrecement.— 
CoLMER v. Ep (1870), 40 L. J. Ch. 185; 23 L. T 
884; 19 W. f. 318. 

Annotation :--Apld. Re Messenger, Fir p. Calvert (1876), 3 
Ch. D, 317. 

2945, ——— -|—J. wrote a letter to her solrs. 
authorising them to sell a property of hers of which 
they were legal mtgees. by transfer, & to pay off 
the money due thercon & on the transfer to them, 
& “all expenses due to you” :—Held: this 
memorandum gave the solrs. no charge in respect: 
of their general bill of costs not relating to the 
mtge.—-CHAMPNEY v. BURLAND (1871), 19 W. RR. 
913, I. JT. 

2946. Documents delivered for special pur- 
pose—Failure of special purpose.|—~ Deeds deposited 
with a solr. for a particular purpose, & after that 
has failed, permitted to remain with him, subject 
to the general lien.—Awe p. PEMBERTON (1810), 
18 Ves. 282; 34 H.R. 324. 

2947. Constructive delivery.|—Bkpt., upon 
consulting his solr. before his bkpcey. but after an 
act of bkpey. committed, of which the solr. had 
no notice, as to the state of his affairs, told him 
that his cash book contained all his receipts & 

payments, & that anything else he wanted would 
lie found in the office. He afterwards sent by post 
the key of a drawer in the office to his solr., who 
subsequently removed the papers & documents in 
the drawer, & also a tin box containing papers, etc., 
from bkpt.’s oftice to his own. The bkpcy. 
occurred a few days after the removal, whereupon 
the solr. claimed a lien upon the papers & docu- 
ments for his bill of costs :—JTeld : he was entitled 
to such lien for his taxed costs down to the date 
of the filing of the petition.—-Re Markny, Ex p. 
MARKBY ASSIGNEES (1864), 11 L. T. 250. 

2948. —-—— Security largely in excess of debt.]|— 
Du Boson v. MAXWELL, [1876] W. N. 146. 

2949. Documents deposited in court for inspection.] 
—An infant tenant in tail filed a bill by his next 
friend against his trustee, who was in possession 
of the title deeds of the estate. Deft. deposited 
the deeds in ct. for the inspection of pltf. No 
decree was made, & when the infant came of age 
he repudiated the suit. Deft. then moved to 
have the deeds delivered up to him. 

Deft., having obtained possession of the deeds, 
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gave them up to pltf., who immediately mortgaged 
them. After they had been delivered to the 
mtgee., pltf.’s solr. on the record presented a 
petition claiming a lien on the deeds for the costs 
incurred in the suit on behalf of pltf. :—Held: he 
had no such lien.—DuNN v. DUNN (1855), 7 De 
G.M. & G. 25; 24 LL. J. Ch. 581; 241. T. O. S, 
227; 1 Jur. N.S. 122; 3 W. R. 199; 44 E.R. 
10, L. JJ. 

2950. Money in hands of solicitor.|—-MILLER v. 
ATLEB, No. 2930, ante. 

2951. For special purpose—Falflure of 
special purpose.|—Plitf., as execution creditor, 
applied to attach money in the hands of defts., 
the garnishees. The money had been deposited 
by judgment debtor with defts. for a spccial 
purpose that had failed. Defts. claimed that judg- 
ment debtor was indebted to them for law costs in 
a larger sum than that deposited with them, & 
that they would be entitled to counterclaim for the 
amount due to them :—/Hfeld : since, on the failure 
of the special purpose for which it was deposited 
with defts., the money remained in their hands 
subject to a trust to repay it to judgment debtor, 
they could not have set up their claim to costs in 
answer to a demand for the return of the money, 
& it was a debt due from them to judgment debtor 
which could be attached.—STUMORE v, CAMPBELL 
& Co., [1892}1Q. B. 314; 61 L. J. Q. B. 4635 66 
I. T. 218; 40 W. R. 101; 8 T. L. R. 99; 36 
Sol. Jo. 90, CG. A. 


Annotations - ~Refd. unt, ». Longbourne (1892), 8 T. la. RR. 
568, Mentd. Levi »v. Anglo Continental Gold Leefs of 
Rhodesia, [1902] 2 Kk. B. 4813 Kinnaird v. Wield, (1905) 
2 Ch. 361, Shatpe v. Hageith (1912), 106 1. TT. 133 Akt. 
Oceun v. Harding, [|]¥28} 2 K. 13. 371. 

C., 


Particular documents.| —Sce Sub-sect. 2, 
post. 





B. Property eld in Professional Capacily. 

2952. Papers received as steward.|-—Solr. has a 
lien on papers delivered to him in that character, 
for all professional business, but no lien as a solr. 
on papers delivered to him as steward.—CHAM PER- 
NOWN v. Scorr (1821), 6 Madd. 93; 56 E.R. 1026, 

2953. Papers recelved as town clerk.|—-A town 
clerk has a licen on papers of the corpn. with 
respect to which he has done work as attorney or 
solr., bul not on such as he holds merely as town 
clerk. —R. vv. SANKEY (1836), 5 Ad. & El. 423; 
6 Nev. M. K. LB. 839; 5 L. J. K. B. 255; 
111 BE. OR. 12263; sub nom. RR. v. WILLIAMs, 2 
Har. & W. 275. 


Annotation :-—Consd. Nowmeton L. B. v. Ildridge (1879), 12 
Ch. D. 319. 


2954. Papers received as mortgagee.]|—-VAUGHAN 
v. VANDIERSTEGEN, ANNESLEY’s Casi, No. 3000, 
post, 

2955. Money received as trustee.|—The credi- 
tors of a liquidating debtor agreed to accept a 
composition payable by instalments. The amount 
required for the payment of the sccond instal- 
ment was received by the debtor’s solr., who 
issued a circular to the creditors stating that he 
would be prepared to pay the instalment on a 
certain date. The solr. having afterwards claimed 
x lien upon the money for payment of his costs, 











_ 8. xcept papers in cause 
an which demand made.J]—A sulr. has a 
hen for his costs, upon all papers that 
come jnto his hands for the purpose 
of business, though not papers in tho 
cause in which he makes the demand.— 
ae p. ee (1805), 2 Sch. & Lef, 
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promise to return—Subsequent employ- 
neent of solicitor by depositee | —-A law 
agent obtained from a purty her title 
deeds, on an express promise to return 
them the followimg day. 
were not returned, & tho agent was 
employed thereafter by the owner to 
effect a loan over the property :— 
the subsoqucent employment 
of the agent {mported a waiver of the 
promise to return tho titles, & the 
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charges, & expenses :—Held: he had constituted 

himself a trustee for the creditors, & could claim 

no lien upon the fund.——Re CLarK, La p. NEw- 

LAND (1876), 4 Ch. D. 515; 35 L. T. 016; 25 

W. RR. 275. 

Annotution :—Distd. Mackenzle v. Mackintosh (1891), 64 
L. T. 318. 


2956. Papers received as trustee.|—-A_ solr. 
practising in partnership with another solr., acted 
as the solr. of a purchaser of property, in carrying 
out the purchase, &, at the request of the pur- 
chaser, the property was conveyed to the solr. 
as if he were the sub-purchaser thereof. The 
title deeds of the property were handed over to 
the solr., & continued to remain in his possession. 
Three years atterwards the partnership between 
the solr. & his partner was dissolved, but the 
solr. retained the title deeds in his possession. 
The purchaser died within six years of the date 
of the purchase. An action was brought for the 
administration of the purchaser's estate, & the 
solr. on behalf of the old firm & himself claimed 
against the purchaser’s estate a considerable sum 
for general costs, some of which were incurred 
previously to the purchase. Tho chicf clerk, 
however, allowed only the sum claimed for costs 
incurred within six years of the purchaser's death, 
the remainder being barred by Stat. Limitations. 
The solr., when asked to deliver up the title 
deeds, claimed to have a lien on them for the 
amount of costs disallowed by the chief clerk as 
statute-barred. On a summons for the deter- 
mination of the right of the solr. to the hen he 
claimed :—Held: he was not entitled to the lien, 
as the costs of the purchase of the property had 
been allowed by the chief clerk, & the solr., to 
whom the property had been conveyed was not 
entitled to a lien on the title deeds handed to & 
retained by him personally for the general costs 
of the old firm.—-Re Gouau, Lioyp v. Govait 
(1894+), 70 L. VT. 7255 8 R. 290. 

2957. Papers not received for party charged.|]— 
A mtge. deed & the title decds to the mtged. 
property were deposited by the mtgees. with 
their solrs. for safe custody. Afterwards the 
intgor. instructed the same solrs. to sell the pro- 
perty, & they employed an auctioneer for the 
purpose, & made use of the deeds in preparing 
particulars & conditions of sale. The property 
was put up for sale, but was not sold. The mtgor. 
then filed a liquidation petition, & the trustee 
contracted to sell the mtged. property :—lHeld: 
the solrs. had no lien on the deeds as against the 
trustee in respect of their costs of the abortive sale. 

No lien can attach on that which never was 
held by the solrs. by contract or in any other way 
ag solrs. of the person against whom the lien is 
claimed (BACON, C.J.).—Ae Lone, Ba p. FULLER 
(1881), 16 Ch. D. 617; 50L. J. Cn. 448; 44 0. T. 
63; 29 W. R. 448. 


C. Particular Documents. 

2958. Allocatur of taxing master.|—Where an 
order is obtained for taxing an attorncy’s bill, 
& delivering up all papers, etc., upon the back 
of which the prothonotary, according to the usual 


agent had a hen over them for his 
account.— KERR vw Beck (1849), IL 
Dunl. (Ct. of Sess.) 510; 21 Se. Jur. 
149.—SCOT. 

The titles 
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practice, indorses his allocatur, the attorney is 

entitled, in the first instance, to the possession 

of it, for the purpose of enforcing payment of his 

bill.—ALGER v. HEFFORD (1807), 1 Taunt. 38; 

127 E. R. 744. 

2959. Original will.|——Qu.: whether an attor- 
ney’s lien upon papers extends to the original 
will of his client. Ordered to produce it before 
the examiner, & for the hearing of the cause 
without prejudice.—-GEORGES v. GEORGES (1811), 
18 Ves. 294; 34 BH. R. 828, L. C. 

2960. -|—A solr. has no lien upon the will 
of his client, & cannot refuse to produce a deed 
executed by the client in his favour, containing 
a reservation of a life interest, & a power of revoca- 
tion. Where a deed is sought to be impeached, 
pltf. is entitled to have it produced, & deft. cannot 
resist the production upon the ground of lien. 
In a suit instituted against a solr., who had also 
acted in the capacity of steward, for an account 
& for delivery of title deeds, the ct. upon motion 
ordered the deeds to be delivered up to pitf., 
upon payment into ct. of so much of the balance 
claimed by the answer as was not covered by 
any security.— BALCH v. SyMES (1823), Turn. & R. 
87, 92; 387 KH. R. 1028, L. C. 

Annotations :—-Consd. Robartes v. Jefferys (1830), 8 L. J. 
O. 8. Ch. 137._ Expld. De Bay v. Griffin (1875), 10 Ch. 
App. 292,n.; Me Taylor, Stileman & Underwood, (1891) 
1 Ch. 590: Re Morris, [1908] 1 K. B. 473. Reld. Angus 
”. McLachlan (1883), 23 Ch. 1). 330. Mentd. A.-G. wv. 


Thompson (1849), 8 Hare, 106; Costa Rica Republic v. 
Hrlunger (1874), L. RK. 19 Eq. 33. 


2961. -]|—Testator dicd, indebted to an 
attorney for law expenses, including the prepara- 
tion of his will, which was left in the custody of 
the attorney: the Prerogative Ct. having cited 
the attorney, at the instance of the personal 
representatives, to bring in the will, & leave it 
in the registry of that ct., the Ct. of K. H. re- 
fused, in this stage of the proceedings, to interfere 
by prohibition, on the ground of the attorney’s 
claim to a lien on the will.—ZHza p. Law (1834), 2 
Ad. & El. 45; 111 E.R. 18; sub nom. Re Woon, 
iz p. Law, 4 Nev. & M. K. B.7; 4 L. J. K. B. 


1s. 

2962. Letters of administration—WIiIll subse- 
quently proved.|—Letters of administration to the 
estate of testatrix were taken out by deft., hor 
son, on his allegation that she had dicd intestate. 
It was subsequently discovered that she had duly 
made & executed a will, of which probate was 
granted to pltf., as her exor. The letters of 
administration were in the possession of the 
proctors who had taken them out, & who claimed 
to have a Hen upon them. The ct. ordered the 
letters of administration to be revoked, but held 
that it had no power to order the proctor who 
held them to bring therm in. As deft. was shown 
to have been aware of the existence of the will 
when he took out the letters of administration, 
the et. condemned him in the costs of the applica- 
tion, — BARNES v. DURHAM (1869), L. R.1 PP. & D. 
i ; 388L.53.P.&M. 416; 20 L. T. 545; 33 J. P. 

2963. Policy of assurance.| 
PLAYEL, No. 2928, ante. 

2964. ——-—.]—-A solr.’s lien on a policy of 
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assurance is not lost by want of notice to the 
obligee against assignees who give notice.—WzEsST 
OF ENGLAND BANK v. BATCHELOR (1882), 51 Li. J. 
Ch. 199; 46 L. T. 1382; 30 W. R. 364. 


Annotation :—Mentd. Fairfield Shi building & Engineering 
Co. v. Gardner, Mountain & Co. (1911), 104 L. T. 288. 


2965. Exhibits.|—A solr.’s lien for costs is not 
confined to deeds & papers, but extends to other 
articles delivered to hiv for the purpose of being 
exhibited to witnesses on the trial of an action. 
—FRISWELL v. Kinu (1846), 15 Sim. 191; 60 
E. R. 590. 

2966. Order of court.]|—The lien of a solr. in 
the cause held not to entitle him to withhold an 
original order of the ct. in which there was an 
accidental error that required correction.—BinpD 
v. HEATH (1848), 6 Hare, 236; 12 Jur. 861; 867 
E.R. 1154. 

2967. 
post. 

2968. Bill of exchange.]|—On a lIcase being 
granted, the lessce deposited it with the lessor’s 
solr., who acted for the lessor & lessee, together 
with a bill of exchange as a security for the costs 
of preparing the lease, which the lessee was to 
pay. The lessee afterwards mortgaged the term, 
& defts., who were his solrs. on that occasion, in 
order to obtain the lease, paid the bill of costs of 
the lessor’s solrs., & received from them, without 
any authority from the lessee, the lease & the bill 
of exchange :—Held: (1) without express con- 
tract defts. acquired no lien on the bill of exchange 
beyond the amount which they had paid to the 
lessor’s solrs.; (2) evidence of an express con- 
tract would not support such a lien without proof 
that defts. had explained to their client, the 
lessee, his rights independently of express contract. 
—GI1BSON v. May (1853), 4 De G. M. & G. 512; 43 
i. RR. 607, L. JJ. 

2969. Cheques.|—-A chequc having been de- 
posited by TI. in the hands of a solr., to be applied 
by him in payment of any such amount as might 
be recovered by F., his client, in an action then 
pending against IT., the action proceeded to trial. 
& F. recovered a sum of money ayainst H., & 
entered up judgment for the debt & costs. Before 
the exact amount due on the judgment was ascer- 
tained F. became bkpt., & H., having a cross- 
claim against his estate for a larger amount than 
was due on the judgment, was admitted to prove 
for the difference, the rest being sect off against 
the judgment deht under Bankrupt Law Con- 
solidation Act, 18-49 (c. 106), 5. 171 :—Held: the 
solr. had a lien upon the proceeds of the cheque 
for his costs, to the extent of the sum found duc 
upon the judgment, & such lien was not displaced 
by the set-off under the proceedings in F.’s bkpcy. 
—ITANSON v. REECE (1857), 27 L. J. Ch. 1183; 30 
L. T. O. S. 130; 3 Jur. N.S. 1204; 6 W. R. 46. 


Annotation :—Retd. Re Bunk of Hindustan, China & Japan, 
Er p. Smith (1867), 3 Ch. App. 125. 


2970. ---——.] — H. having employed deft., a 
solr., to take proceedings in respect of certain 
shares of which H. was holder, deposited with 
deft. the certificates of such shares as security for 
the costs. H. afterwards transferred to pltfs. his 
interest in the shares, with notice of the lien of 
deft., & deft. accepted the retainer of pltfs. to 
continue the proccedings, & obtained certain 





-|—CLIFFORD v. TURRILL, No. 3392, 





makes no difference. —HAI KESSERBAI 
®% NARANJI Wabi (1880), I, L. kh. 4 
Bom. 353.—IND. 


f: Letter from debtor to client under- 
taking to bring no action for imprisons 
ment. J—M‘INTOSH v. CHALMERS (1883), 
11 R. jh: of Sess.) 8; 21 Sc. L. R. 7. 
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cheques in exchange for the shares; pltfs. claimed 
to have their shares delivered to them :—Held: 
deft. was entitled to retain these cheques as 
security for his costs due from H., notwithstand- 
ing that he had accepted a retainer from pltfs.— 
GENERAL SHARE Trust Co. v. CHAPMAN (18786), 
1C.P.D. 771; 46L. J. Q. B. 79; 86 L. T. 179. 

Books of companies.|—See COMPANIES, Vol. IX., 

p. 551, 552, Nos. 8641-3651. 

Debenture trust deeds.]— See COMPANIES, Vol. X., 
p. 749, Nos. 4685, 4686. 


SuB-sEcT. 3.—IN RESPECT OF WHAT Costs. 
A. Work done in Professional Capacity. 

2971. General rule.]|—WoORRALL v. JOINSON, 
No. 8066, post. 

2972. |—The ct. has jurisdiction, upon 
payment into ct., or giving security for a sum 
sufficient to auswer the solr.’s demand, to order 
before taxation delivery up by a solr. of the 
client’s papers, where retention by the solr. of 
the papers on which he claims a lien would em- 
barrass the client in the prosecution or defence of 
pending actions. 

Qu.: whether the jur isdiction is not extended 
by R.8. M., Ord. 50, r. 

This lien is confined ie what is due to the solr. 
in that character, & does not extend to general 
debts. Accordingly the lien of the solr. of a 
railway co. for his costs does not include costs 
incurred in relation to the promotion of the co. 
before incorporation, such costs by the usual 
clause in the Act having been made a statutory 
debt to be paid by the co.—Re GALLAND (1885), 
31 Ch. D. 206; 55 L. J. Ch. 478; 53 L. T. 921; 
34 W. R. 158, C. A. 


aaa *—-Refd. Boden v. Hensby (1891), 61 L. J. Ch 
171: Re Tayior, Stilenan & Underwood, [1891] 1 Ch. 590 
Lee Hanbury, Whitting & Nicholson (1898), 756 L. T. 


2978. Confined to taxable costs, ehnrcen ye 
expenses.|—— Re TAYLOR, STILEMAN & UNDER- 
woop, No. 3052, poe. 

2974. Costs of recovering costs.}] —- An 
attorney has a lien upon papers belonging to a 
bkpt., not only for his bill for business done, but 
for the costs of an action brought against the hkpt., 
subsequently to the issuing of the commission, to 
recover the amount of his bill.—DLAMBERT v. 
BUCKMASTER (1824), 2 B. & C. 616; 4 Dow. & 
red K. B. 125; 2L. 3.0.8. Kk. B. 93; 107 E.R. 

13. 


Annotations :—Distd. Turner v. Deane leeriae 3 each 836. 
Refd. Gray v. Graham (1855), 26 L. T. O. 8. 11 

















ate: -|—-GRAY v. Cutan No. 3047, 
post. 
2976, Costs of taxation.|—/te GALLAND, 








No. 2972, ante. 

2977. .|\—Re HANBURY, WHITTING & 
NICHOLSON, No. 2990, post. 

2978. Expenses incurred in respect of ap- 
plications for deeds.|—TVrover against an attorney 
for deeds; cause referred ; award a nonsuit, & 
each party to pay his own costs :—Held: the 
attorney had no lien on the deeds for the expenses 
Gieunet by him in consequence of ae 
made to him for the deeds.—Re SHARPE (1832), 1 
Dowl. 482. 

2979. Costs incurred while unqualified.|— 
An attorney of another ct., who conducts an action 
in the Hxehoauer in his own name, can bring no 
action for his fees, & has no lien for such fees ; 
& the ct. will allow one judgment to be set off 
against another, without regard to his claim of 
a lien for such fees.—LaTHaM v. HYDE, HYDE v. 
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LATHAM (1832), 1 Cr. & M. 128; 3 Tyr 143; 2 

L. J. Ex. 72; 149 BE. R. 343. 

Annotations : -—Distd. Jones v. Jones (1837), 2 M. & W. 323. 
Refd. Humphrys v. Harvey (1834), 4 Moo. & S. 500. 
2980. Costs incurred as ee J|—A 

client mortgaged property, which was at the time 

subject to a first mtge. to his solrs., who prepared 
the mtge. deed to themselves. Afterwards the 
mtgor. made a third mtge. to another person. 

In an action by the solrs. against the first & third 

mtgees. & the mtgor. :—Held: they were entitled 

only to their ordinary costs as mtgees., & they had 
no lien on the mtge. deed for the costs of its pre- 
paration or other costs due to them from the 

mtgor.—SHEFFIELD v. EDEN (1878), 10 Oh. D. 

291; 40 L. T. 283; 27 W. R. 477, GC. A. 

2981. Costs incurred as land agent.) —B 
indentures of assignment testator assigned to M. 
two policies on the life of testator. Testator lived 
in England, but M. for many years acted as solr. 
& Jand agent for testator on his estate in Ireland. 
The policies were assigned bv testator to M. as 
trustee to secure to mtgees. the repayment of a 
loan on the Irish property. M. acted as solr. 
both for testator & the mtgees. M. died on 
July 19, 1889, & testator died on Mar. 14, 1890. 
C., widow & extrix. of M., claimed in a creditor’s 
action, to have a lien on the proceeds of the policies 
in ct. for two sums of money: (a) in respect of 
professional charges of M. acting as solr. to tes- 
tator; (b) partly tor work done as a land agent, 
& partly for two insurance premiums paid by M. 
for testator. The chief clerk allowed a claim made 
by the mtgees., but disallowed the claim of C. to 
be entitled to a lien on the proceeds of the policies. 
On summons by C. to vary the chief clerk’s certi- 
ficate :—Held: (1) the solr.’s lien could not be 
extended to the claim in respect of land agency ; 
(2) as to the professional charges as solr., M.'s 
lien was preserved subject to the mtge., & the 
chief clerk’s certificate must be varied by finding 
that C. was entitled to be paid the two sums, 
except in respect of the land agency, & must have 
her costs.—He WALKER. MEREDITH v. WALKER 
(1893), 68 L. T., 517; 3 R. 455. 

2982. Advances by solicitor.|—The solr. 
of the extrix. & devisee, paying a sum of money 
in exoneration of an adverse claim on part of 
testator’s estate, does not, as against creditors of 
testator, necessarily & by force of the transaction 
alone, acquire a lien upon the estate, or on the 
title deeds, for the sum which he so paid. 

The solr. of the extrix. having paid a sum which 
was due to a third party, who had a lien on title 
deeds belonging to testator’s estate for the amount, 
gave a receipt for the deeds in the namo of the 
extrix., & as her solr., carnmed into the master’s 
office her examination, in which the sum he had 
80 paid was stated to have been paid by the 
extrix. & was allowed accordingly :—Held: the 
solr. must, in such circumstances, be presumed to 
have made the payment on the behalf & on the 
personal security of his client; & he could not 
claim a lien upon the deeds for the amount.— 
CHRISTIAN v. FreLD (1842), 2 Hare, 177; 5 Jur. 
1180; 67 KE. R. 74; sub nom. CHRISTIAN v. 
CHAMBERS, CHRISTIAN v. FIELD, 11 L. J. Ch. 97. 


Annotations : eee Re Hawkes, Ackerman v. Lockhar 
1898) 2 Ch. 1; Me Rapid Road Transit Co., {1909} 1 ain 











2983. J|—F., during his infancy, de- 
posited a deed to secure advances by H., some of 
which were for providing necessaries. After he 
had attained twenty-one, F. assigned the property, 
to which the deed related to H. for value. In 
an action by W. against H.:—Held: H. was not 
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Sect. 2.—Retaining lien: Sub-sect. 3, A. & B.; sub- 
sect. 4, A., B. C., D. & FE.) 
entitled to retain the deed cither for the advances 
or as having a lien for costs —WALKDEN v. 
HARTLEY & CAVELL (1886), 2 T. L. R. 767. 
2984. |\—Re TaYLon, STILEMAN & 
UNDERWOOD, No. 3052, post. 








B. Work done with Authority of Party Charged. 


2985. Work done for partnership— Lien on 
private deeds of partner.]|—-An attorney has no lien 
on the private deed of one partner in respect of 
business done for the firm.—TURNER v. DEANE 
(1849), 6 Dow. & L. 669; 3 Exch. 886; 18 L. J. 
Ex. 343; 154 I. R. 1083. 

2986. Administration action—Solicitor acting for 
defaulting trustee.|—-In taking the accounts of the 
estate of S. who died insolvent, the master found 
that C. who also died insolvent & intestate, had, 
as oxor. & trustee, received & paid several sums, 
& that there remained alarge balance due from C.’s 
estate. HK. was appointed administrator of the 
estate of ©., & in that capacity he received 
£446 18s. & paid £142 10s. lld. & the balance 
he claimed to retain in part payment of a judg- 
ment recovered by him against C. for a large sum 
& costs, but which had not been registered. C, 
handed over to pltf.’s solr. the title deeds relating 
to the estates of S. which were free from incum- 
brances, but ©.’s solr. claimed a lien upon them 
from his costs incurred by C‘. since the death of 
testator :—Held: (1) on the question of lien C.’s 
solr. was only entitled to his costs incurred in the 
administration & trusteeship of S.’s estate antc- 
cedent to the suit, but not subsequent thereto ; 
(2) on the question of costs deft. R., the adminis- 
trator of C., who was a defaulting trustee, was, 
under the circumstances, entitled to his costs of 
the supplemental suit) out of the estate of S.— 
TiokNE v. SHEPHERD, HORNE v. DenpyY (1857), 26 
L. J. Ch. 817; 3 Jur. N.S. 806. 

2987. Solicitor acting in unauthorised business of 
company.|—/e PucdéNIx Lire ASSURANCE C©O., 
Howanrp & DOLUMAN’s Casnm, No. 3042, post. 

2988. Solicitor preparing composition deed on 
instructions of debtor—Liability of trustees.|-— 
A solr., on the sole retainer of debtor, prepared 
creditors’ deed, the first trust of which was to pay 
the costs of its preparation. The trustees acted 
& employed the same solr. in the trust. Upon 
a taxation between the solr, & the trustees :— 
Held: the solv. was entitled to charge the costs 
of preparing the deed, though he had not been 
retained by the trustees for that purpose.—Ie 
SADD (1865), 34 Beav. 650; 34 L. J. Ch. 562: 12 
J. T. 817; 11 Jur. N.S. 774; 13 W. BR. 1009 ; 
55 E.R. 786. 

Aan :— Reid. Re Mason & Taylor (1878), 10 Ch. D. 


2989. Promotion expenses of company subse- 
quently incorporated by special Act.|—Jte GaL- 
LAND, No. 2972, ante. 

2990. Costs of defending proceedings for habeas 
corpus.|—-A firm of solrs. were discharged by 


PART VIII. SECT. 2, SUB-SECT. 38. 
—B. 220.—CAN 

h. For work for which specially em- k. 
ployed }—A daced ordered to be exe- 


Crooks v. STREET (1864), 1 Ch. Ch. 


Business not of strictly professional 
nature.]—PAUL v, DICKSON (1839), 1 


SOLICITORS. 


their client. The new solr. obtained the usual 
order for delivery of a bill of costs & taxation & 
afterwards tendered to them, but not in settle- 
ment, the amount claimed & requested delivery 
up of papers. Both the tender & request were 
refused on the grounds as to the tender, that the 
solrs. were entitled first to their balance in settle- 
ment & as to the papers, that they had a lien on 
them for their costs including those of certain 
habeas corpus proceedings commenced against 
them, & others on behalf of the client, & which 
they were defending, that they were entitled to 
have a sum paid into ct. to answer the costs of 
taxation, & also to an undertaking to return the 
papers in case any balance was found due on the 
taxation to them. On a motion for an order for 
delivery up :—Held: (1) in the circumstances 
the solrs. were wrong in refusing to accept the 
tender; (2) it was their duty to deliver up on a 
proper receipt being given, which had not been 
refused ; (3) they were entitled to an undertaking 
to return in case any sum was found due to them 
on taxation; (4) the costs relating to the habeas 
corpus not being taxable costs, charges, & expenses 
incurred by them as solrs. for the chent could not 
be included in the lien; (5) they were entitled to 
the payinent into ct. of a proper sum to answer 
the costs of taxation; (6) the motion having been 
rendered necessary by the solrs. taking up a wrong 
ground, they must bear the costs thereof.—He 
Hansury, Wuirtina & NicuoLson (18096), 75 
L T. 4493; 13 T. L. R. 9153 41 Sol. Jo. 114. 


SUB-SECT. 4.—RiGHTS AND LIABILITIES OF 
SOLICLTOR AND CLIENT, 
A. In General. 

nh respect of what property.]——Sece Sub-sect. 2, 
ante. 

In respect of what costs.]|—See Sub-sect. 3, ante. 

Production & inspection of documents.}—Sce 
Sub-sect. 6, post. 


B. Bankruptcy of Chent. 
Jurisdiction of courts of bankruptcy.] — Sec 
BANKRUPTCY, Vol. IV., p. 44, Nos. 376-380. 
2991. Lien enforceable against assignee.|—Hx ). 
oe (17384), 2 Kg. Cas. Abr. 100; 22 Ih. BR. 93, 


2992. ~---—.]—Olficial assignee cannot, under 
1&2 Will. 4, c. 56, 8. 22, take bkpt.’s money out 
of the hands of a solr. without discharging his lien. 
—Re Busn, Lr p. BOWDEN & ARBOTT (1832), 2 
Deac. & Ch. 182; 2 L. J. Bey. 18, Ct. of R. 

, 2993. Solicitor refusing to continue to act.]} 
—Bkpts., before their bkpcy., deposited their 
books with a solr., with a view to his effecting for 
them a compromise with their creditors. Terms 
were arranged, but bkpts. were unable to comply 
with them, & the solr. refused to act further in the 
matter. Adjudication in the bkpcy. followed, & 
the solr., although ordered to deliver up to the 
official assignee the books of bkpts. in his hands, 





of his accumnts.-- GRAY v. Warnrorp’s 
ccna (1851), 23 Se. Jur. 450.— 


cuted under u decree was sent by the 
vendor's solr, after being executed 
by him, to defts. to be executed by 
them, which they aid before their 
attorney employed by them for that 
purpose -—Held : such attorney waa 
not entitled to a Hen upon the deed 
beyond his disburseinents & for pre- 
paring the affidavit of execution.— 


Dun. (Ct. of Sess.) $67.—SCOT. 

1 For work done after termination of 
employment—Coasts of recovering pay- 
ment of account.) —Held : wu law-agent's 
right to retain his client's title-deeds, 
does not extend to the oxpense of 
judicial proceedings instituted by him, 
after the termination of his agency, for 
the purpose of recovering payment 


PART VIII. ag SUB-SECT.. 4. 


2991 i. Lien enforceable against as- 
signec.J—S. & , solrs., obtained 
possession in the course of business 
of certain deeds & documents, the 
property of W., whose solrs. they were, 
& retained possession of same, subject 
to a Hen for costs due by W. to them. 


Part VIIl.—Souicrror’s Lien. 


refused to do so, alleging a lien on them for 
costs. The comr. in bkpcy. ordered him to be 
committed for contempt :—Held: the solr. was 
entitled to the lien which he claimed.—Re LEAH, 
id P JABET (1860), 2 L. T. 72; 6 Jur. N. S. 387, 

2994. ———.|—_Re Moss, No. 3393, post. 

2995. No lien on papers acquired after bank- 
ruptcy.|—Upon an act of bkpcy., by lying two 
months in prison, joint & separate commissions ; 
the former being established, the latter superseded 
the attorney employed by bkpt., & in sustaining the 
latter against the former has no lien upon papers 
delivered to him by bkpt. after the arrest ; upon 
petition of joint ercditors, he was ordered to deliver 
them up. 

On a bkpcy. by lying two months in prison, no 
possible lien can be acquired, after the first arrest. 
ars p. Lee (1793), 2 Ves. 285; 30 EH. Rt. 636, 

2996. Right of assignee to copies.)—The right 
of assignees to inspect or take a copy of a title dced 
of bkpt.’s property in the hands of his solr., is no 
higher than the right of bkpt. himself, &, therefore, 
where the assignees petitioned that the solr. might 
produce or give an attested copy of such document, 
on beimg paid only the portion of his costs relating 
thereto, & the costs of the production or copy, the 
petition was dismissed with costs.—e HEMs- 
WoRTH, 4a p. UNDERWOOD (1845), De G. 190; 9 
Jur. 632, 

Loss of lien by proof in bankruptcy.]—-Sce Sub- 
sect. 8, If., post. 


C. Wording Up. 
See COMPANIES, Vol. X., pp. 880, 899, 952, 953, 
Nos. 5978-5981, 6137, 6188, 6525-06527. 


D. Death of Solicitor. 

2997. Lien passes to personal representative.| 
The ct. will not order the personal representative 
of a deceased solr. to deliver the papers in the cause 
to another solr., without payment, or security for 
payment, of the solr.’s bill, It seems that the 
summary jurisdiction of the ct. extends to the 
representatives of a solr.—REDFEARN v. SOWERBY, 
BOLTON v. TATE (1818), 1 Swan. 84; 1 Wils. Ch. 
963 36 HK. RR, 307, L. Cc. 
tnnolation :—Consd. Griffiths cv. Griftiths (1843), 2 Ilare, 

IE. 

2998. --—.|—The extmx. of a deceased solr. 
who, prior to lis death, had carried on suits for a 
chent, but who had dechned to prosecute them, on 
the ground of advances for the necessary expenses 
not having been furnished to hum by the client, 
but who had not discharged himself from being 
the chent’s solr., will not be ordered to deliver up 
to a new solr., all books, deeds, papers, & writings 
relating to the suits in her custody as extrix. to 
the deceased solr., without the bills of costs of the 
late solr. being first paid.—SwaBy v. DIcKon, 
SwABy v. TTAMER (1848), 11 L. T. O. S. 308. 
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HE. Change or Dissolution of Partnership. 

2999. Dissolution of partnership—Whether lien 
continues.|—-Where a party has employed, as his 
solrs. in a cause, a firm of two solrs. in partnership, 
the retirement from the business of one of such 
partners, under an arrangement with the other, 
operates as a discharge of the client by the solrs., & 
the client is thereupon entitled to require that the 
papers in the cause necessary for its prosecution 
shall be delivered up to his new solr., upon the usual 
undertaking for saving the lien, of the discharged 
solrs.—GRIFFITHS v. GRIFFITHS (1843), 2 Hare, 
587; 12 L. J. Ch. 397; 11. T. O. S. 66; 7 Jur. 
573; 67 E.R. 242. 

Annotations : —-Consd. Wilson ». Fammett (1854), 19 Beav. 
233; Jte Faithfull, 2e L. B. & S.C. Ry. (1868), L. R. 6 Eq. 
325. Refd. Rawlinson v. Moss (1861), 25 J. P. 661; Re 
Rapid Koad Transit Co., [1909] 1 Ch. 96. 

3000. |—A. & B., sols. in partner- 
ship, had a bill of costs against C. On their 
dissolution of partnership those costs were trans- 
ferred to A. Afterwards A., at the request of 
the client, paid a debt for which she had deposited 
title deeds, & took pussession of & afterwards 
retained the title deeds. Ile afterwards continued 
to act as her solr., & costs were incurred :—Held : 
as to the joint bill of costs, there could be no lien 
in favour of A.; if otherwise, there would have 
been lien; & as to his separate bill of costs, he had 
taken the deeds as mtgee. & not as solr., & there- 
fore had no lien for costs.— VAUGHAN v. VANDER- 
STEGEN, ANNESLEY’S CASE (1854), 2 Drew. 408 ; 
2W.K. 642 ; 61 E.R. 777. 

Annotations :—Apld. Re Gough, Lloyd v. Gough (1891), 
70 L. 'T. 725. Mentd. Johnson v. Gallagher (1861), 3 
Do GF. & J. 494; Beecher v, Major (1865), 6 New Rep. 
370, Sharpe v. Foy (1868), 4 Ch. App. 35. 

3001. ——-— -——.]—A dissolution of a firm of 
solrs. amounts to a discharge ot the client. 

If the solrs. discharging the client has a lien on 
the papers relating to a matter in progress, such 
papers must nevertheless be given up to his 
successors, the hen reviving on the completion 
of the business.— RAWLINSON v. Moss (1861), 30 
L. J. Ch. 707; 41. 7. 6193 25 J.P. OBL 5 7 Jur. 
N.S. 1053; 9 W. BR. 733. 

3002. .|—A. was appointed solr. of a 
co. J. entered into partnership with him, & they 
acted as joint solrs. for the co. until il was wound 
up, when they acted for the liquidators. After 
the dissolution of their partnership, Lb. acted 
separately for the liquidators :- Held: B. had no 
lien for costs on the docuinents of the co. in his 
possession.—/te County LitE ASSURANCE Co. 
(1869), 38 L. J. Ch. 231. 

3003. Admission of new partner—Whether lien 
continues.|—After A. had employed LB. & C. as Ins 
solrs., they took D. into partnership with them, & 
A. employed the new firm. In the course of that 
employment papers belonging to him came into 
their possession :—Held: B. & (. had no lien on 
the papers for costs which A. owed them before 
they took D. into partnership.—J/te ForsHaw 

















W. was subsequently adjudicated bkpt., 
& his assignees applied for an ordor that 
S. & M. should deliver up to them the 
deeds & documents so in their pos- 
session. ‘I'he ct. refused the applica- 
ee WATTERS (1881), 7 L. It. Lr. 


m. Not for costs of act of bauh- 
rupley to which solcitor is party.|— 
A solr., who is Instrumental in asslet- 
ing a client in the preparation of decds 
which were afterwards deemed acts of 
Dbkpcy., las not, as against the as- 
signees of that chent who becomes 
bkpt., a Hen on the deeds of that client 
for costs incurred after the act, to 





which the solr. is a party.—Zte CLEN- 
DENNING (1854), 23 L. T. O. S. 347. 





PART VIII. SECte SUB-SECT. 4. 


2997 i. Lien passes to personal reprc- 
sentative.]— The attorney for pitf. 
died during the progress of the suit, 
& a new attorney was thereupon ap- 
pointed. More than six years after- 
wards funds were brought into ct. bv 
the receiver in the cause ‘—Held: the 
porsonal representative of deccased 
attorney had a Hen on the funds for 
the costs of the suit duc to the attorney 


at the time of his decease.—KELLETT 
in KELLY (1812), 5 I. Eq. R. 34.— 


PART VIII. Seer SUB-SECT. 4. 


2999 i. Dissolution of partnership--- 
Whether len continues.|-—le SoOui- 
Seth (Alta.) (1917), 37 D. L. It. 763. 


2999 ii. .J—Where a fitim 
of uttorneys dissolved partner an after 
the death of a client, there being at 
that time papers & documents belong- 
ing to the client in their hands & a 
debt due in respect of costs froin the 
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Sect. 2.—Retaining lien: 
sub-sect. 5, A., B. &C 


(1847), 16 Sim. 121; 17L.J.Ch. 61; 10L. T. 0.8, 
262; 60 EH. R. 818. 
Annotation : :—Consd. Pelly v. Watham (1851), 1 De G. M. 


3004, eee doves not acquire a 
lien for costs duc to himself solely upon documents 
which came into the joint possession of himself & 
his partner or partners but he does not lose his 
lien for such costs upon documents which having 
come into his own possession are afterwards 
continucd in the possession of himself & his partner 
or partners. 

A question was argued with reference to the 
continuance of the lien after the successive altera- 
tions in the firm of solrs. by whom the deeds were 
held. On this point I am clearly of opinion that 
the lien once acquired would not be affected by the 
circumstance that the party entitled to it after- 
wards admitted a partner or partners in his busi- 
ness; but I also think that the deeds which first 
came to the joint possession of the firm did not 
thereby become subject to a lien for costs due to 
some or one of the partners separately who may 
have acted as solr. for the mtgor. before the con- 
stitution of the firm to which the deeds were 
delivered (WiIGRAM, V.-C.).—PELLY v. WATHEN 
(1849), 7 Hare, 851; 18 L. J. Ch. 281; 138 L. T. 
O. 8.43; 14 Jur. 9; 68 E.R. 144; affd. (1851), 
1] DeG.M. & G. ve L. oe 
An: — Refd. Re Long, # 

Re Tlewellin, [1891) 3 oe ds ; 
fs Orne. Corpn. 3 {1892] 1 Ch. 


v. Bowyer eee De G. & J. 
(1885), 31 Ch. D. 312. 


Change of Ssiteliots -|—Sce Sect. 5, post. 


F. Change of Solicitors. 
Sce Sect. 5, post. 


G. Incapacily of Solicitor to Continue Proceedings. 


8005. Lien not affected.]|—A solr., who had been 
the solr. of a in the cause, being detained in 
prison for debt, ordered to deliver up to another 
solr. appointed by pitf. the proceedings in the cause, 
notwithstanding he had become a mtgee. of three- 
fourths of the fund in question in the suit.—ScorTr 
v. FENNING (1845), 15 L. J. Ch. 88; 9 Jur. 1085. 

3006. -|—A solr, in custody for debt, 
being by Solicitors Act, 1843 (c. 73), 8. 81, in- 
capacitated from practising, was ordered to deliver 
up his client’s papers in pending suits without pay- 
ment of his costs, but to be held subject to his ieee 
—Re WILLIAMS (1860), 28 Beav. 465; 30 L. J. Ch. 
609; 2L. T. 764; 25 7. P. 85; 6 Jur. N.S. 908; 
8 W.R. 645; 54 E.R. 444 3 subsequent proceedings 
(1861), 3 De G. FB. & J. 104, L. 54. 

3007. .|—Where a solr. fairly carries on a 
suit, & there is no proof of misconduct or refusal 
on his part to proceed, although he becomes 
embarrassed & is changed, before final decree, 
that does not disentitle him to his lien for costs.— 
Re Smirn (1861), 9 W. R. 396. 


aa 4, BP. &G.; 








. Fullor (1881), 44 L. T. 
Brunton v. Electrical 
434, Mentd. Kmghbt 

421; Wallett v. Furze 








5.—-AVAILABILITY AGAINST ‘THIRD 
PARTIES, 
A. In General. 
8008. Solicitor’s right not greater than client’s.|— 
A solr. may detain title deeds as against client till 


SUB-SECT. 


SOLICITORS. 


ayment of his bill, but [not] against persons who 
teve antecedent rights.—-MaRsH v. BATHOB (1744), 
Ridg. temp. H. 256; 27 E. R. 822, L. C. 

3009. J—The lien which an attorney has 
on the papers in his hands is only commensurate 
with the right which the party delivering the papers 
to him has therein. Every one, whether attorney 
or not, has by the common law a lien on the specific 
deed or paper delivered to him to do any work or 
business thereon, but not on other muniments of 
the same party, unless the person claiming the 
lien be an attorney or solicitor.—- HOLLIS vw. 
CLARIDGE (1813), 4 Taunt. 807; 128 EB. R. 549. 


Annotations : 7 Apid. Pratt v. Pratt (1833) 5B. rer 808; 
Wakefield v. Newbon (1844), 6 Q. 276. Reftd. Stead- 
man v, Hgoklsy eae G), 10 ye ae Thomas 
(1904), 74 L. J. 9i. Mentd. Castellain v. Thompson, 
Thompson v. CGuntellain (1862), 1 New Rep. 97. 


3010. 





a cone v 





-|—Deft. was decreed to deliver up 
certain deeds to pitt. The deeds were in the 
possession of deft.’s solr., who claimed a lien on 
them for costs; but the’ ct., on motion, ordered 
him to deliver them up, & to ay the costs of the 
motion.— BELL v. TayLtor (1836), 8 Sim. 216; 
59 EK. R. 87. 
Annotations :-—Distd. Warburton v. Edge (1839), 9 Sim. 508. 
Consd. Re Hichons, Francis v, Francis 1 02) 2 2DeG.M. & 


G.73. Refd. Rider». Jones (1843), 2 & C. pie Coa. $29; 
Re Hawkes, Ackerman v. Lockhart, [1898] 2 


3011. .|—A purchaser of Bee subject 
to a mtge., made, before the completion of his 
purchase, a second mtge. of it. He afterwards 
created a third mtge., with respect to which the 
second mtgee.’s conduct was such as to give it 
priority over his. Then the purchase was com- 
pleted, the purchaser paying off the first mtge., 
& taking a conveyance to a trustee for himself. 
On this occasion the title deeds were handed to 
his solrs., who afterwards took a transfer of the 
third mtge. One of them was the trustee for the 
purchaser in the conveyance. The second mtgce. 
did not give them, nor had they any notice of his 
secur ity :—Held: nevertheless, their lien, either 
for their general bill of costs, or for their costs re- 
lating to the conveyance, could not prevail against 
the second mtgee., the rights of a solr. in respect of 
his lien for his bill of costs being no greater than 
those of the client, & the circumstances of the 
case not exempting 1t from the scope of this rule. 

Qu. : whether the lien of a solr. is affected by his 
taking a partner. 

The general lien of a solr. is merely a right to 
keep from his client the deeds & papers which he 
holds as solr. until his bill of costs is satisfied. 
It is a right derived through the client, & therefore, 
on the most obvious principles of justice, cannot 
go beyond the right of the client himself. If the 
client’s right to the deeds which came to the hands 
of the solr. is absolute, so will be the right of the 
solr, If they are subject to the rights of third 
parties, such rights will follow them. ‘These con- 
sequences flow from the nature of the relationship 
existing between the client & his solr. <A solr. 
can have no lien of a higher nature than tho 
interest the client himself has in the deeds (LORD 
CRANWORTH),—PELLY v. WATHEN (1851), I De 
G.M. & G16; 21 L. J. Ch. 105; 18 L. T. O.S. 
129; 16 Jur. 47; 42 E. R. 457, L. JJ. 

Annotations : eeohin, "Re Long, ro Dp. Fuller (1881), 44 L. T. 
63; Re Llewellin, [i891] 3 145. Consd, runton v 
Electrical Engi necring ‘Corpn, 5 a o7) : Ch. 434. Mentd. 

ey 3 Hallett v. 


Knight v. acted (18 . 421; 
Furze (1885), 31 Ch. D. 





cHent to them:—Zeld: the dissolu- event oe eC ONRIRD AME. ner Cee v. KyTe (1870), 1 
tion of partnership up operated asadis- Jf. 6 Cale. 1; 6C. L. R. 406— V.R. —AUS. 
charge by the fi the attorneys ND 


were not entitled te to retain the papers 

documents until their costs were 
paid, but were bound to hand them 
over to the administrator of the 


PARTE SECT. 2, SUB-SECT. 5. 
80081. Solicttor’s right not grcater than 


soar i ——.] — MoLrsworru wv. 
ROBBENS (1845), 8 J. Eq. R. 223.—IR. 


8008 ili. ———.}—-As_ against third 
parties, a solr.’s Hen on documents gives 


Parr VIII.—Souicrror’s Lien. 


3012. ——-.]—A trustee under a will committed 
a breach of trust by lending trust moneys to his 
co-trustee upon a mtge. for a term of years. An 
administration suit was instituted, & he was 
ordered to pay the money into ct. He sold part 
of the mtged. property under a power of gale in 
the mtge., &, on the application of two of the 
cestuis que trust, the proceeds were paid into ct., 
subject to an order that they were not to be paid 
out without the consent of the purchaser. The 
trustee’s solrs. refused to give up the mtge. deeds 
unless upon payment of their bill of costs :—Held ; 
the circumstances of the realisation of the trust 
fund by the trustee’s solrs., & of the cestuis que 
trust availing themselves of that realisation, did 
not entitle the trustee’s solrs. to a lien on the deeds 
or on the fund in ct., as against the cestuis que 
trust, but they could have no higher claim against 
the deeds or the fund than that of their client, the 
trustee.— FRANCIS v. FRANCIS (1854), 5 De G. M. 
& G, 108; 43 E.R. 811, L. JI.3 previous pro- 
ceedings (1852), 2 De G. M. & G. 73, L. JJ. 

3018. ---~—.|—It is no answer to an action of 
detinue by the rightful owner of a deed, for deft. 
to say the decd is in the possession of his attorney, 
who has a lien upon it, & claims to hold it for money 
due to him from deft.—JorRDAN v. RoBERTS 
(1862), 7 L. 'T. 68. 


B. Vendor and Purchaser. 


3014. Lien of vendor’s solicitor aganst purchaser 
-—-On conveyance.|—Pitf. having contracted to 
purchase an estate of B., had the deeds of con- 
veyance prepared at his own expense, & sent them 
to B. for execution. TB. executed & gave them to 
a servant to be sent back. ‘he servant delivered 
them to deft., an attorney, who had a demand 
upon B. for business done in his profession. No 
directions were given to deft. to retain the deeds 
until the purchase-money should be paid. Some 
necessary parties refused to execute the deeds, & 
pltf. having abandoned the contract, demanded 
the deeds from deft., who refused to deliver them 
up, claiming to have a lien for his demand against 

In trover for deeds & stamped pieces of parch- 
ment :—//eld: pltf. was entitled to recover the 
deeds at all events, in a cancelled, if not in an 
uncancelled state.—HEspAILF v. OxuNnaAM (1824), 
3B. & C. 225; 5 Dow. & Ry. K. GB. 49; 107 E. R. 
T1753 subsequent procecdings, sub nom, OXENHAM 
v. EspAILE (1825). M‘Cle. & Yo. 540. 

Annotation :—Consd. Gondo v. Burton (1847), 1 Exch. 189. 

3015. -|—The lien of a vendor upon 
the land, & upon the title deeds, until the purchase- 
money be paid to him, does not apply to a con- 
veyance to the purchaser, executed by some but 
not all the parties, where the contract has gone off 
by the vendor's default; & if there be any lien 
on such conveyance, it is vested in the purchaser 








no higher right to the sulr. than his 
client himsclf posscsses.—HatTH wv. 
M‘MULLAN, [1916] 1 I. R. 319.—IR. 


PART VIII. SECT, 2, SUB-SECT. 5. sure 


n, Lien of purchaser's solicitor against 
vrendor.]/—A party who purchased an 
estate under burden of the price, em- 

loyed, on the death of the seller, a 
aw ent to make the sale effectual 
agalust the heir, & placed the title- 
deeds in his hands; & tho purchaser 


relate has passe 


mtge. 


PART VIII. shett SUB-SECT. 5. 


0. Pightof mortgagee’s solicetor against 
ge ago Con of hen ayarnst 
taser from mortyagor. 1A solr.’s of the 

jen on title deeds for 
services attaches & continues, al- 
though the property to which they 
from the ownership 
of the client for whom tho sorvices 
were performed, by salo & purchase 
under a power of sale contained in a 
e purchaser takes the in- 
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as a security for his deposit.—-OXENHAM v. EisDAILE 
(1829), 3 Y. & J. 262, 148 E. R. 1177; previous 
proceedings (1828), 2 Y. & J. 493. 


C. Mortgagor and Mortyagee. 


3016. Right of mortgagee’s solicitors against 
mortgagor—Title deeds handed to intended mort- 
gagee—Mortgage not completed—Costs of investi- 
gating title.|—A. wishing to borrow money on a 
mtge. of land, delivered the title deeds to B., the 
intended mtgee., for examination, & said that he 
would pay all expenses. 3B. handed the deeds to 
his own attorneys to be investigated. The negotia- 
tion went on, & the attorneys being requested 
by A. to return his deeds, refused to do so till he 
paid their bill of costs. On assumpsit brought by 
A. against the attorneys to recover back the 
money so paid :—Held: defts. could not be con- 
sidered as having acted for both parties in the 
negotiation, &, therefore, had not a licn against 
A. as his attorneys; supposing A. liable to B. for 
the costs incurred, B. could not communicate to 
his own attorneys a lien upon A.’s deeds, by hand- 
ing them to the attorneys for investigation ; the 
undertaking of A. to B., if it amounted to a promise 
to pay these costs, did not entitle B.’s pasate 
to detain the deeds, as it established no privity 
between them & A.; & A. might have brought 
trover for the deeds, & was entitled to recover in 
this action.—PRATT v. VIZARD (1833), 5 B. & Ad. 
808; 2 Nev. & M. K. B. 455; 31. J. K. B. 7: 
110 KE. R. 989. 

Annotatons :—Consd. Hallett v. Chamberlayne (1848), 12 
L. T. O. 8S. 272. Refd. Webb v. Rhodes (1837), 4 Scott, 
N.. 497; Smith v. Sloap (1814), 12 M. & W. 585; Wake- 
field v. Newbon (1844), 13 L. J. Q. B. 258; Oates v. 
Tludson (1851), 6 Exch. 346; Ite Foster, Barnato v. 
Foster, [1920] 3 K. B. 306. 
3017. Title deeds in hands of mortgagee’s 

solicitor Extent of lien on repayment & recon- 

veyance.|—A. purchased premises which were mort- 
gaged to B., with a proviso for reconveyance, at 
the costs of the mtgor. on payment of principal 

& interest. A. sold the premises & was to pay off 

the mtge. on the completion of the purchase ; but 

B.’s attorney who held the title deeds, would 

not deliver them to A. till his own bill was also 

paid. The bill contained some items fairly charge- 
able on the occasion as costs due from the mtgor. 

& others which were probably payable by the 

mtgee. :—Held: the attorney might enforce his 

lien on the deeds against A. to the whole extent 
of the bill; & A., having been obliged to pay it 
for the purpose of releasing the deeds, could not 
recover back from the attorney the amount unduly 
charged.—OGLe v. Story (1833), 4 B. & Ad. 735 ; 

}] Nev. & M. K. B. 474; 21. J. K. B. 110; 110 

BK. R. 632. 

Annotations :-—Consd. Wakcfleld vr. Newton (1843), 1 L. T. 
O. 8. 227; Re Liewellin, [1891] 3 Ch. 1£5. 


q. sights of mortgagor's — solicitor 
against mortgaygee.|—The attorney for 
the mtgor., to whom pending a suit 
to foreclose the mtge. the title deeds 
intged. premises havo been 
delivered by the mtgor. for the purpose 
of ei Se Joan of inoney, has no 
lion upon them for his costs in that 
transaction, as againat the mtgcee.— 
HUTCHISON v. JOYCH (1836), 2 Jo. Ex. 
Ir. 122.—IR. 


T. ———.}+—-TOMB v. 
Ir. L. Rec. N. 8. 40.—IR 


us professional 


ORR (1837), 6 


was infeft:—Held: in a ranking & terest of the mtgor. subject to the lien. 

sale of the estate, the agent, in virtue 7 GILL v. GAMBLE (1867), 2 Ch. Ch. t. -.}—A mtgee. is entitled to 
of his Py pothes, was preferable for his 135; 13 Gr. 169,—-OAN. the possession of the title deeds of 
account to the parties having right Dp. -———~—-.]——WrIR & WILSONS, LTp. the mtged. estate; & the mtgor. 
to the price.—CAMPBELL & CLASON ¥. (LIQUIDATOR) v. TURNBULL & FINLAY, cannot, by depositing the decds with 
GOLDIB (1822), 2 Sh. (Ct. of Sess.) 16, (1911] 8. 0. 1006; 48 Sc. L. R. 818; his solr., with a view of creating a 
—BS8COT. {1911] 25. L. T. 78.—SCOT, lien, thereby dofeat the right of the 
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Sect, 2.—Retaining licn: Sub-sect. 5, C., D. & 
3018. 





-J—The attorney of a 
mtgee. held the mtge. deed claiming a lien upon it 
against his client to an amount at Ieast equal to 
the value of the security. The mtgee. took the 
benefit of Insolvent Debtors’ Act. Upon a bill 
filed by the mtgor. to set aside the security or to 
redeem, the ct., on the application of the mtgor. 
ordered the attorney though not a party to the 
suit, but who appeared on a petition, to deliver 
the deed to the mtgor., upon payment of what 
was due from the mtgor. under the security, in 
satisfaction of the lien.—RipEr v. JONES, RIDER v. 
aa (1843), 2 Y. & C. Ch. Cas. 329; 63 E.R. 

5. 

3019. —-—- - --— -|—The mtgee. of lands 
handed over the deeds to his attorney. The 
mtgor. paid the principal & intercst, & the lands 
were reconveyed to him :—Held: the attorney 
could not retain the deeds against him, as a security 
for the expenses of the transaction due from the 
mtgee. to the attorney: & the mtgor., having, 
under protest, paid such expenses to the attorney 
in order to get the deeds back, might maintain 
assumpsit for money had & received against the 
attorney for the money so paid: & the attorney 
was a principal in the transaction, & could not 
allege that the action should have been brought 
against the mtgee.—WAKEFKIELD v. NEWBON 
(1844), 6 Q. B. 276; 13 L. J. Q. B. 258; 3 L. T. 
O. 8S. 160; 8 Jur, 735; 115 E, R. 107, 

Annotations -—Refd. Philips v. Broadley (1816), 11 Jur. 


2643; Re Mason v Taylor (1878), 48 L. J. Ch. 1933 Re 
Lilewellin, [1891] 3 Ch. 115. 


3020. ---—- —-—- ---~ Work previously done for 
mortgagor.|—-A solr. acting for a mtgee. must 
deliver up the title deeds of the mtgor. which he 
holds for the mtgee. on payment of the mtge. debt 
& mtgee.’s costs, & cannot claim a gencral hen 
on such deeds for costs due to him from the mtgor. 
in respect of business previously done by him as 
ees for the mtgor.—Re MosELy (1867), 15 W. 1. 

a. 
| ae :—Refd. /?e Long, /r p. Fuller (1881), 50 L. J. Ch. 


3021. --- ——.|—-Where a mtyee, has 
been paid by the mtgor., his principal, interest, 
& costs, & has given the mtgor. a release, the 
mtgee.’s solr. has no right to retain the deeds as 
against the imtgor., even for costs due to the 
mtgee.’s solr. for work done relating to the mtged. 
property during the continuance of the mtge. the 
equitable right of the mtgor. to have back from 
the mtgee. his deeds on payment of principal, 
interest, & costs, prevails against the solr.’s lien 
claimed ia right of the mtgee.-—Re LUewek.uin, 
fES9t~38 Ch. 145; 60L. J. Ch. 7325 65 1. T. 249 5 
W- QR. 713 5 sub nom. Re A Soxiciror, 7 T. LR. 
742. 
afnnotations :—-Refd. Brunton v. Electrical Engtneoring 


Corpn. (1891), 61 L. J. Ch. 256, Re Deo states, Wright 
v. Dee Estates, [1911] 2 Ch. 85. 


3022. Rights of mortgagor’s solicitor against 
mortgagee—--Title deeds borrowed from equitable 











tmitgee,—SMIrH ov, CHICHESTER (1842), 
2 Dr. & War. 3935. -- IR, 

a. - J TaxLonv. GORMAN (1844), 
71. Eq. R. 209 —IR, 1005 ; 

b. Morlgaged ship arrested in 3023 ii. 
salvage acltun d* sold-—No right of 
solicitor to lien on fund in which mort- 
gagor’s interest determined. J—RBow- 
RING v. THE GASPLSIA (1900), 8 Ntid. 
L. R. 421.—NFLD, 


due from 














ties—Whether entillid to lien for costs 
mortgagor.J-—-PATHRSON 7, 
CURRIE (1846), 8 Dunl. (Ct. of Sess.) 
18 Sc. Jur. 503.—SCOT. 

——--,])—Held : a writer 
who had acted as agent for both bor- 
rower & lender in transacting a loan 
upon heritable security, & who had not 
communicated to the Iender that he 
held the borrowers titles hypothecated 
to him in security of a large 


SOLICITORS. 


rae eich mtgor., who had borrowed the 
title deeds from an equitable mtgee., to enable him 
to sell the property, handed them to his solr., 
in order to complete. The mtgee. acquiesced 
in the sale :—Held: the solr. had a lien on the 
deeds for his costs of the transaction only, but not 
for his other claims for costs against the mtgor.— 

YOoOunNG v. ENGLISH (1843), 7 Beav. 10; 13 L. J. Ch. 

76; 49 E.R. 965. 

3028. Solicitor acting for both parties—Whether 
entitled to lien for costs due from mortgagor.|— 
A solr. was instructed to prepare a mtge., & the 
title deeds of the property were deposited with him 
for this purpose by the mtgor. He was also acting 
as solr, for the mtgee., & when the mtge. was 
executed he continued to hold the deeds on behalf 
of the mtgee. The mtgor. filed a liquidation 
petition, & the solr. was employed on behalf of the 
trustee. Thetrustec sold the equity of redemption, 
& the solr. received the purchase-inoney :—Held : 
the solr. had a lien on the deeds against the mtgor., 
& was entitled to retain out of the purchase- 
money the amount of costs due to him from the 
mtgor.—Re Miussisncaer, Jie p. CALVERT (1876), 
3 Ch. D. 38173 45 L. J. Bey. 1384; 34 J. T. 920. 
Annotations :-—Consd. Mackenzie m™ Mackintosh (1891), 64 

L. ‘Il. 318; 2e Walker, Meredith ve. Walker (1893), 68 

I, T. 517. 

3024. Company issuing debentures. | 
A co. having issued a debenture loan, a deed was 
prepared by their solr. mortgaging their property 
to two of the directors as trustees for the debenture 
holders, the same solr. acting also for the trustees. 
The mtge. contained a power of sale & the usual 
covenant against incumbrances. The co. after- 
wards passed a resolution for a voluntary winding- 
up, whereupon the trustees acting under their 
power of sale contracted to sell the mtged. property 
to a purchaser & applied to the solr. for the co.’s 
title deeds, which were in his possession. He, how- 
ever, refused to give them up, claiming a lien upon 
them for costs incurred by the co. pmor to the 
nitge. Upon a petition by the trustees & a 
debenture holder praying that the solr. might be 
ordered to deliver up the title deeds to them :-- 
Teld: the solr. was not entitled to a hen on the 
deeds, & they must be delivered up to petitioners. 
A solv. acting for mntgee. as well as mtgor. in the 
preparation of a mtge. thereby loses his lien on the 
title deeds in his possession for costs due to him 
from the mtgor., unless such Hen 18 expressly 
reserved, even though the mtgee. may have known 
that the solr. had such lien as avainst the mtgor.— 
Re SnNuwt (1877), 6 Ch. D. 105; 461. J. Ch. 627 ; 
37 L. T. 350; 25 W. RR. 823. 

Annotations -~-Folld. Re Muson & Taylor (1878), 10 Ch, 1D. 
729. Distd. Macfarlane », Lister (1887), 37 Ch. D. 8s, 
Brunton v, Electrical Engineering Corpn., [1892] L Ch. 
431; Re Dee Motates, Wright v. Dee Estntes, (1911) 2 Ch. 
85. Refd. /?e Walker, Meredith v. Walther (1893), 68 
L. T.517; Re Lawrance, Bowker v. Austin, {189} 1 Ch. 546, 
3025. .|-—Solrs. of a co. who, 

upon the occasion of the directors conveying all 

the property of the co. to two of their body upon 














3023 ini. ——,J- A law-agent, 
who, acting for both borrower & 
lender, has negotiated a loan over 
property belonging to the borrower, 
does not thereby renounce, or diminish 
his right of retention of the title-deeds 
of the property, aed that he cannot 
plead it to the prejudice of the londer. 
—DRUMMOND v. MUIRHEAD & GUYTH- 
Rie SMITH (1900), 2 F. (Ct. of Sess.) 


rofus- 5853 37 Sc. L. R.433;°78. L. 'T. 401. 


G. Title deeds borrouwcd to rage 
further loan—Right to retain after loan 
repard.]---CRAWFURD v. Hopais (1831), 
10 Sh. (Ct. of Sess ) 11.—SCOT. 


3023 i. Solicitor acting for both par- 


sional account, was not entitled to 
claim a preference over the lender’s 
bond in virtue of his hypothec.— 
GRAY v Wakproe’s ‘TRUSTEES (1851), 
13 Dun. (Ct. of Sess.) 963.—SCOT. 


—SCOT. 

d. Itight of solicitor to purchaser from 
mortgagor «against mortyagee.| — A 
mtgor., after foreclusure, having re- 
tained the title docds, delivered them 


Part VIII.—Sonicrror’s LIEen. 


trusts to secure the repayment of moneys borrowed 

upon debentures, prepare a mtge. deed & act for 

the co. & the trustees, have no right of lien for the 
payment of their costs—Re Mason & TAayior 

(1878), 10 Ch. D. 729; 48L. J. Ch. 193; 27 W. R. 

311. 

Annotations :-—Distd. Re Dee states, Wright v. Deo Estates, 
{1911] 2 Ch. 85. Refd. Brunton v. Electrical Engineering 
Corpn., [1892] 1 Ch. 434; Ite Lawrance, Bowker v. Austin, 
[189-4] 1 Ch. 556, 

3026. —-— —-—.|— A corpn. issued deben- 
tures charging all its property, present & future, 
by way of ‘‘ floating security, but so that the corpn. 
is not to be at liberty to create any mtge. or charge 
in priority to the said debentures.” Default hav- 
ing been made on the debentures, a debenture 
holder’s action was commenced, in which the solr. 
of the corpn. claimed to have a retaining lien on 
papers & documents of the corpn. for costs incurred 
by the corpn. after the issue of the debentures, 
but) before the commencement of the action :— 
Held: the lien was valid as against the debenture 
holders & their receiver. 

The solr. of a cu. who acts in the issue of deben- 
tures is not debarred from setting up a retaining 
lien for costs due to him as solr. of the co. against 
the debenture holders in respect of documents 
which, if two solrs. had been employed, would not 
have been handed over to the solr. acting for 
the debenture holders.—BRUNTON v,. ELECTRICAL 
IINGINEERING CoRPN., [1892] 1 Ch. 434; 61 
L. J. Ch. 256; 65 L. T. 7453 8 T. I. R. 158. 
Annotations :--Refd. Ie Walker, Meredith v. Walker (1893), 


G8 i. TT. 5173 Robson »& Smith, [1895] 2 Ch. 1185 Taunton 
v. Warwickshire, [1895] 1 Ch. 754. 


3027. .|—A solr. acting for mtgee. as 
well as mtgor. in the preparation of a mtge. 
thereby loses his lien on the title deeds in his 
possession for costs due to him from the mtgor., 
even though the costs were incurred prior to the 
intge. & the title deeds never left the solr.’s office.-— 
Re Nicuonson, fe p. QUINN (1883), 53 L. J. Ch. 
302; 49L. T.81t; 382 W. RR. 296. 











D. Trustees. 


3028. Lien created by trustee personally—In- 
effective against remainderman.}—-A. devised cer- 
tain estates to trustees, upon trust to pay a part 
of the rents & profits to his widow, & the residue 
towards the maintenance & cducation of his son, 
until he reached twenty-one; & after that time 
to him, during the lifetime of the widow ; & upon 
her death he devised the estates to his son in tee. 
The trustees having occasion to employ deft., an 
attorney, to defend certain causes & suits in carry- 
ing into effect the trusts of the devise, incurred a 
debt to him for certain costs & expenses, for which 
they deposited the title deeds with him as a 
security :—I/cld: deft. had no lien upon them 
against the son, after the decease of his mother, as 
the debt was the personal debt of the trustees.— 
LAGHTYFOOT v. KEANE (1836), 1 M. & W. 745; 2 
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Gale, 1388; Tyr. & Gr. 1004; 51. J. Ex. 257; 150 

E.R. 634. 

3029. Lien created in execution of trusts— 
Effective against beneficiaries.|——A widow & extrix. 
of testator was entitled, under his will, to a residue 
for life. The person entitled in remainder to the 
residue filed a bill against her for the administra- 
tion of the estate. The extrix. died, at which time 
title deeds of testator’s estate were in the hands of 
their solr. She was insolvent, & it was not clear 
that she was not indebted to the estate. The 
suit was revived against the administrator de bonis 
non, & a common administration decree was made. 
The administrator de bonis non filed another bill 
against solr. of the extrix. for the delivery up of 
the title deeds, upon which he claimed a lien for 
his costs :—Held : the solr. had a hen on the deeds 
for the costs of the suit, inasmuch as the extrix 
had herself such lien for costs incurred by a trustee 
in the execution of the trust.—TURNER v. LETTS 
(1855), 7 De G. M. & G. 243; 3 Eq. Rep. 846; 24 
L. J. Ch. 638; 25 L. T. O. S. 1513 1 Jur. N.S. 
1057; 3W. RR. 404; 441. R. 05, L. JJ. 
Annotations :—Consd. Belaney v. Ffrench (1873), 8 Ch. App: 

919,n.. Apld. Ze Austin, Ae p. Yuiden (1876), 4 Ch. 2. 

Meds Sous. Re Dee Lstates, Wright v. Deo Estates, [1911] 

3030. Solicitors employed by trustees—No lien 
against trust estate.|—As a general rule, solrs. 
employed by trustees in matters relating to the 
trust estate are retained by the trustees personally, 
& have no claim against, or hen upon, the trust 
estate for their costs. They can, therefore, only 
obtain payment by such means as a charging order 
in respect of recovery or preservation of the pro- 
perty, or through the trustees when the latter are 
entitled to their costs out of the trust estate. 
The solrs.’ right to costs, therefore, is no defence 
to an application for payment into ct. of money 
received with notice that it is trust money.— 
STANIAR v. EVANS, EVANS ?. STANTAR (1886), 34 
Ch. D. 470; 567. J. Ch. 581; 56 L. T. 8735 35 
W. R. 286; 3 'T. L. R. 215. 

Annotations :~—-Consd, Pe Blundell, Blundell v. Blundell 
(1888), 40 Ch. I. 370. Refd ./% Humphreys, / 
Lloyd-George & George, [1898] 1 Q. B. 520. 
Preston Banking Co. » Allsup, [1895] 1 Ch 
Calgary & Medicine Hat Land C'o., Pigeon v. The Co., 
{1908] 2 Ch. 652. 


EE. Other Cases. 

3031. Conveyance prepared & attested by solicitor 
— Not available against purchaser.] -—— Lorp v. 
WARDLE (1837), 3 Bing. N. C. 680; 4 Seott, 402 ; 
1 Jur. 382; 1382 H.R. 572. 

3032. Lien created by tenant for life—-Not avail- 
able against remainderman.|}---Where a trustee, at 
the request of the tenant for life, lends the trust 
deed to the solr. of such tenant for life, he not being 
the trustees’ solr., such loan gives no lien to the 
solr. for his costs due from his client.—Re MAYuUEW 
(1859), 7 W. R. 851. 

3033. Lien created by representative -- Available 


to a third party to whom he had sold, 
whose solr. claimed a Hen os against 
kuch third party, & dcclined to de- 
liver them to the mtgee. On a motion 
for that purpose, an order was made 
for their delivery.—SIENNETT vt. 
ARUYN (1868), 2 Ch. Ch, 218.—CAN. 


PART VIII. eave SUB-SECT. 5. 


3030 i. Solicitor employed by trustces 
—No lien against trust cestate.\—A 
solr. employed by trustees to act as 
their solr. in respect of the trust estate 
is not retained or employed by the 
trust estate, but by the trustcos per- 
sonally, who are Hable to pay hia 
costa, & the solr. has no Hien upon the 


trust: estate for his costa; & although 
the trustees have a lien on the trust 
estate for all expenses properly in- 
curred by them, including the costs of 
employing a solr, gu. whether the 
doctrine applies to such a right in 
favour of the solr.—StTarronnp v. ILUTtT 
Park Commnirrnik (1908), 28 N. Z. 
I. KR, 318.—N.Z. 


PART VII. saat Nea SUB-SECT. 5. 


8082 i. Lien created by tenant for life 
—Not available against remainderman | 
-——If a tenant for life give deeds into 
an attorney’s hands, the attorney has 
no lien on them for his costs against 
the remainderman, for that would 


enable the tenant for life to charge 
the romainderman.—H.e p. NESBITY 
(1805), 2 Sch. & Lef, 279.—- IR. 


8032 ii. —-—- ---—~. ])—- te STANNARD'S 
Estatt, {1897] 1 I. It. 415.—IR. 

e. Lien created by tenant in tail— 
Not availuble against specialty creditor 
of testator—Costs ncurred before deeds 
in solicitor’s possession |-—MORGAN 0, 
ScoTr (1839), 2 I. Kg. ht. 123.—-IR. 


f, Against judgment creditor—For 
costa duc after judgment.j}—Where a 
judginent was obtained against the 
client, subsequently to the deposit 
of his deeds with the solr., & costs 
had become due for professional ser- 
vices rendered to the cHent, both 
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Sect. 2.—Relaining lien: Sub-sect. 5, H.; sub-sects. 


6,7&8, A. B&O) 


against subsequent administrator de bonis non.|— 
Where a solr. has acted professionally for testator 
& for his exor. or administrator, & papers belonging 
to the estate have come into his possession, &, 
after the death of the executor or administrator, 
an administrator de bonis non has been appointed, 
the administrator de bonis non is not entitled to 
reclaim from the solr. the papers in his possession 
without first paying the costs due to him, not only 
in respect of work done for testator, but also in 
respect of work done for the exor. or administrator. 
—Re WATSON (1884), 58 L. J. Ch. 805; 50 L. T. 
205; 32 W. R. 477, 

38034. Marriage settlement prepared on instruc- 
tions of husband—No lien against trustees.]— A 
solr. preparing a marriage settlement on the 
instructions of the husband, & subsequently 
retaining it in his possession, has no lien upon it, 
as against the trustees, for his unpaid bill, but is 
bound to deliver it up to the trustees upon their 
requesting him to do s0.—Re LAWRANCE, BOWKER 
v. AUSTIN, [1894] 1 Ch. 556; 63 L. J. Ch. 205; 70 
L.T. 91; 42 W. R. 265; 8 R. 102. 


Annotation -—Consd. 7?c Dee Estates, Wright v. Dee Estatoz, 
[1911] 2 Ch. 85. 


Sus-sectT. 6.—PRODUCTION, INSPECTION, ETC., OF 
DocuMENTS SuRnJEcYT To LIEN. 


3035. Production to client.|;—Re Biaas & RocuE 
(1897), 41 Sol. Jo. 277. 

Production to third partles—Production on sub- 
pena duces tecum.|—See EVIDENCE, Vo]. XXII, 
p. 432, Nos. 4473-4479, 

Production & Inspection before trlal.|— 
See DISCOVERY, Vol. XVIII., pp. 118-116, Nos, 
650-669. 

Production to trustee in bankruptcy.}— 
Sce BANKRUPTCY, Vol, V., p. 622, No. 5606. 








SuB-SECT. 7.—ISFFRCT OF STATUTE OF LIMITA- 
TIONS. 
3036. Statute not applicable.|—Re BROOMHEAD, 
No. 2911, ante. 
3037. —--—-.}— We Murray, [1867] W. N. 190. 
Annotation :—-Consd. Budgett +. Budgctt, (1895] 1 Ch. 202. 


SOLICITORS, 








8038. .|—Re CARTER, CARTER v. CARTER, 
No. 3050, post. 

3039. .|—CURWEN v. MILBURN, No. 2840, 
ante. 


SuB-sEctT. 8.—DISCHARGE oF LIEN. 


A, Payment. 

See, generally, LAEN, Vol. XXXII., pp. 232, 235, 
Nos. 172-177. 

3040. Effect of payment—Duty to deliver docu- 
ments to client.|—On payment of his costs a 
solr.’s lien on documents of his client in his posses- 
sion ceases; he is then bound to deliver them up 
on his client’s demand, & cannot refuse delivery 
because third persons claim an interest in them.— 
Re Emma Sitver MINING Co., Re TURNER (1875), 


24 W. R. 54. 
Annotation :—Refd. Ex p. Coboldick (1883), 12 Q. B. D. 149. 


B. Loss of Possession. 


See, gencrally, LIEN, Vol. XX XII., pp. 229~232, 
Nos. 142-171. 

3041. General rule..— Where an attorney gives 
up his client’s papers without payment of costs he 
cannot obtain an attachment for the non-payment 
of them.—IIENpDY »v. CoLLETr (1839), 2 Will. 
Woll. & H. 63; 3 Jur. 870. 

3042. -]-—(1) Where the directors of a joint 
stock co. carry on a business not authorised by the 
deed of settlement, & costs are thereby increased, 
tho solrs. of the co. have no lien for their costs on 
the papers of the co. 

(2) Where, in such a case, moneys have been 
recovered in any of the actions, although the 
solrs. would have had a lien for their costs on such 
moneys while in their hands, yet, after they have 
paid over such moneys to the co., & allowed them 
to be incorporated with the general asscts, they 
have no lien on those assets in respect of such 
costs.—Re PH@NIX Lire ASSURANCE Co., HOWARD 
& DouLMAn’s CASE (1863), 1 Hem. & M. 433; 2 
New Rep. 548; 8 L. T. 728; 11 W. BR. 984; 71 
E.R. 189. 

3043. What amounts to parting with possession 
—Execution of deed.]|—IJf an attorney suffers a 
deed he has prepared to be executed before he is 
paid for it he cannot afterwards detain it for his 
fees.— ANON. (1694), 1 Ld. Raym. 738; 91 F. RB. 


1393. 
Annotation :-—Refd. Turner v. Deane (1819), 38 Exch. 836. 





bofore & after the date of the entry 
of the Judgment :—Held : the lien of 
the solr. could not provel against the 
judgment creditor for any portion of 
the costs which became duc, aftor tho 
date of the rendition of the judgment. 
—-BLUNDEN tv. Desarr (1842), 2 Dr. 
& War, 405.—IR. 


F: ——~ In face of executions already 
out againat the property. |—~-Where deft. 
was uw luw agent who claimed a Hen in 
respect of title deeds handed to him 
with a view to a sale of the begs us 
against ptf. who had several executions 
against the owner & had actually sold 
the property under a judgment -— 
Held. no lien could arise in face of the 
executions already out against the pro- 
erty -- CANNELL ot. Harris) (1843), 
Shuett, 274 —I, of M. 


h, Lien on title deeds 1n hands of 
agent of previous proprietor. j—Agent’s 
hypothec attaches to title deeds in 
hands of agent. of previous proprietor, 
in ganda of any business account of 
the proprietor, incurred after the date 
of depositation, even though the estate 
ja transferred to another proprietor 
& the said transfer was carried out 
by the said agent.—GuTuRI£ v, Oair.- 


vir, Dykes, ETc. (1830), 2 Se. Jur. 
193.-—SCOT. 

k. Jaen created by ground lessee—Not 
available ayatinst ground landlord. \|— 
Sauiryu v. LAMONT (1858), 20 Dunl,. (Ct. 
of Sess.) 912.--SCOT. 

lL. Iden created by qranter of mortis 
causa deed—~Arvailable against purchaser 
from yranter.J)--PAUL v. MKIKLE (1868), 
7 Macph. (Ct. of Sess.) 235 ; 41 Se, Jur. 
136.—SCOT. 

m. Bond received on behalf of third 
eee hen against proprietor. \— 

NATIONAL BANK OF SCOTLAND v. 

Writk & ParK, [1909] S. C. 1308; 
46 Sc. I. RR. 848; 11909) 28. L. T. 
234.—SCOT. 
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n. Production to clunt—Production 
on aubpeena duces tecum.|—DEADMAN 
v. EWEN (1868), 27 U. CGC. R. 176.— 
CAN. 

0. —-~— On payment of account into 
court by client.}—MEDICINE Hat v. 
BANNAN, [1921] 2 W. W. RR. 2713; 16 
Alta. L. Rk. 517; 59 D. L. TL. 625.--- 
CAN. 

p. Production to third narties—Pro- 


duction to trustee in bankruptcy. )—Ie 
MOTUERWELL, LTD., He p. MORRISON 
(Ont.) (1921), 62 D. L. Rk. 130; 2 
Cc. B. Ik, 128.—CAN, 

9 To mortgagee.}- ST. QRoRuTO 
. WYNNE (1830), 4 Ir. L. Roe. Ist ser. 
66.—IR, 

r. Order to denosit deeds in court 
without prejudice to tien. |}—An attorney 
who claims «a Hen for his costs upon 
the title doeds of a freehold estate 
decreed to be sold, which lion was ac- 
quired by him pur to the institution 
of the suit. will be ordered to deposit 
them in ct. without peers to bis 
lien, or to his making it available 
against the purchase money of the 
lands: & avit established his 
claim, he is entitled to be paid it out 
of the purchase money of tho cstate.— 
et ales LITTLE (1836), 2 Jo. Ex. Ir. 


PART VIII. tall SUB-SECT. 8. 





8041 i. General rule.J}—WORRALL v. 
WHITE (1851), 17 L. T. O. S. 21.—IR. 

3043 i. What amounts to parting with 
nossession—Lxecution of deed.j—Re 
SPROULE (1865), 1 Ch, Ch. 396.—CAN. 


Part VITI.—Souicttor’s Lien. 


Die —— ——.]—WATSON v. Lyon, No. 8059, 


"3045, -——— Delivery to arbitrator—For purpose 
of arbitration.|—Where an attorney, having a lien 
on papers, delivers them to an arbitrator to ex- 
amine for the purposes of the arbn., he may main- 
tain trover, in case the arbitrator refuse to re- 
deliver them, although, at the time of giving them 
up, he has not expressly reserved his lien.— 
WHALLEY v. HALLEY (1829), 8 L. J. O. S. K. B. 6. 

3046. Deed produced by witness.|—The ct. 
has no aus to retain a deed which has been pro- 
duced a witness merely out of courtesy to 
facilitate. proceedings. P., a witness, [a solr.] 
having a lien upon a deed, was asked by the ct. to 
produce it. The deed was, u on its production, 
impounded by the ct. :—Hel the ct. had no 
power to retain the deed, even théuch it might be 
fraudulent.—Re Tiun, Ex p. Parsons (1871), 19 
W. R. 325. 

3047. Lien extending over title deeds over 
several estates—Title deeds of one estate parted 
with — Whether len reduced pro tanto.] — (1) 
Where a Solr. has a lien upon his client’s deeds for 
costs incurred by him, & the client upon applica- 
tion refuses to pay those costs, & the solr. is driven 
to bring an action for them, the lien extends as 
well to the costs of onforcing the bill of costs as to 
the costs incurred by the client himself. 

(2) Though a solr. who had a lien for his costs 
on his client’s deeds, has in an action for the 
untaxed bill of costs obtained judgment, & there- 
after acquired the rights of a real creditor, yet in a 
question between the sulr. & other real creditors 
having otherwise a prior security on the same 
estate, the latter are not precluded even after the 
lapse of a considerable time from insisting upon 
taxation of the bill of costs. 

(3) Where a solr, has a lien in respect of his costs 
over all the title deeds of his client, the client 
having several estates, the solr., in parting with 
the title deeds of one of those estates, does not lose 
his lien in the proportion which the value of such 
estate bears to the value of the whole estates, but 
he preserves the lien entire upon the remaining 
estates. 

(4) A solr., having a lien upon the title deeds 
of his clent’s estatc, being retained by a lender to 
prepare a security for money to be advanced to the 
client on such estate, is bound to inform such lender 
of the existence of his own lien. —GRAY v. GRAHAM 
(1855), 2 Macq. 435; 261. T. O.S. 111, H. L. 

3048. Delivery subject to Nen.]—WatTSsON 
v. Lyon, No. 3059, post. 

3049. Delivery upon undertaking to pay 
costs due.]—In May, 1849, an order was made to 
wind up a co., & in the ensuing Oct. the solrs., who 
had acted for the co.. carried in a claim against 
them for costs. In Nov. 1850, the solrs., on the 
application of the official manager, delivered to 
him the company’s books & papers, on which they 

















$047 i. Lien extending over title Cenooner over 
deeds over several estates— Title deeds of Cn 


one estate parted with—Whether lien ce oe Bae, 133 ; 





reduced pro tanto.|J—An agent holding 
the titles of two properties belonging aoe ii 
to his cliont hypothecated for his w», Granam 


aya gy aoe Pave after ae Sess.) (H. L 
client’s insolvency, e exccution Cc. 

of a trust-deed for behoof of creditors, : te Jur, 621.--8C0 
in the knowledge of heritable securi- 
ties affecting the properties, parted rs OP. 45 
with the titles of one of thom :— . 
Held: he could avail himself of his a. 











ARK v. MORRISON (1837), 16 Sh. 





eres 
con Macq. 435; 27 


Constructive change of Piast 
aug rarrs pane are v. CLARK (1862), 1 
1.—CAN. 


Delivery to solicitor of in- 
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had a lien for their costs, upon the official manager 
at the same time undertaking, in writing, to pay 
them the amount of their bill out of the first funds 
which might come into his hands. That under- 
taking received the sanction of the master. In 
1859 the official manager recovered a sum of money, 
& the solicitors subsequently thereto sent in to him 
a larger bill of costs against the co. :—RHeld: 
having regard to the undertaking of the official 
manager of Nov. 1850, the solrs.’ claim was not 
barred by the Stat. Limitations ; & an order was 
made to tax their bill of costs, without prejudice 
to the question whether they were entitled to have 
a call made to pay the same when taxed.—Re 
Giouciariin ABERYSTWITH & CENTRAL WALKS 
ae Co. (1860), 2 Giff. 47; 29 L. J. Ch. 383; 8 
W.R.175; 66 E.R. 20; sub nom. Re GLOUCESTER, 
ABERYSTWITH & Centrrar Waius Ry. Co., Ha p. 
OFFICIAL MANAGER, 1 L. T’. 320; 6 Jur. N. 8. 118. 
3050. ——— Removal by one partner on dissolu- 
tion of partnership.|—-(1) One of the partners in a 
firm of solrs. left the firm, taking with him, un- 
known to the other partners, documents upon 
which they were entitied to a lien for costs :—Held : 
the lien of the firm was not destroyed by reason of 
the documents having gone out of their possession. 
(2) The claim in respect of which the lien existed 
was barred by the Stat. Limitations :—Held : 
the lien was not thereby affected.—Re CARTER, 
CARTER v. CARTER (1885), 55 L. J. Ch. 230; 53 
L. T. 630 ; 84 W. R. 57. 


C. Waiver 
See, generally, Linn, Vol. XXXII, pp. 235-237, 
Nos. 196-212. 
3051. Security taken for general costs.]—Solr.’s 
lien on papers superseded by taking security.— 
COWELL v. SIMPSON (1809), 16 Ves. 275; 33 E.R. 


989, L. C. 
Annotahons :—Distd. Stevenson ». Blakelock (1813), 


f. & 8. 535. Expld. Balch v. Symes (1823), pun Bs i 
87. Consd. Robartes v. Jefferys (1830), 8 L. Ch. 
137. Dastd. Lluyd v. Mason (1845), 4 Hare, se. 
rani aes vy. McLachlan (1883), 23 Ch. D. 330; 
Stileman & Underwood, [1891] 1 Ch. 59 0. is 
ramnley (1892); 37 Sol. Jo. 83. Expld. Re Morris, [1908] 
R. 473. Refd. Hewison v. ithile ae 2 ae: 
JG. 755; Pinnock v, Re re (1838), 3 M. 
Micieoe, orst Atlee R. 4 Eq. 815; Hope = ieee 
ning, ag A. C. 419. Mentd. Chase v. Westmore (1816), 
5 M. 180; Crawshay ». Homfray (1820). 4 B. & Ald. 
50; Stall v. Benecke (1850), 10 C. B. 212; Thames 
Iron Works v. Patent Derrick Co. (1860), 1 John. & H. 
93; Re Bodega Co. (1903), 52 W. RR. 249. 


3052. Unless lien reserved.|—A firm of 
solrs. received for some years on behalf of a lady 
the income payable to her under the trusts of a 
will, & from time to time made advances to her & 
payments on her account. On being applied to 
for delivery up of her papers, they sent in an 
account of their receipts & payments showing a 
balance of £81 due to them, & claimed a lien for 
that sum. The only item in the account of such a 
nature that the taxing master could have mode- 


* Gonad, 
Re Taylor, 
Re 





rated it was ‘‘ Our costs to date, £20.” She 
both properties.— -—Both solicitors subsequently employed 

by client.|—ALISON v1. SMART (1840), 2 
13 Fac. Coll. 168. Dunl. ea a Sess.) 676; 15 Fac. Coll. 


703.—SCO 


KEMP (1841), 3 Dunl. (Ct. of Sess.) 
1134; 16 Fac. Coll. 1217.—SCOT. 


PART VIII. SECT; e: SUB-SECT. 8. 


8051 i. Security taken for general 
costs. }—KENNIN v. MACDONALD (1892), 


———- ———. }_-GRAY 
18 Dunl. (Ct. of 





h othec over the aul of the o thor tending rchaser on uw king to re- 22 O. R. 484.—-CAN. 

for @ proportion only his account turn.|—Re MACKERTICH (1875), 15 B. L. 8052 i. Unless lien reserved. }— 

effelring to the value vt thot roperty, R.A. C. 15.—IND. LINNING v. DOUGLAS (1821), 20 Fac. 

Sompered with the value of the doesnt b. Delivery to another solicitor at Coll. 413; 1 Sh. (Ct. of Sess.) 87.-— 
the burden had been rateably request of client—Mecerptas‘‘ borrowed"? SCOT. 
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Sect, 2.—Retaining lien: Sub-sect. 8, C., D. & EF. 
Scct. 3: Sub-sect. 1.) 


applied for an order for delivery of her papers on 
payment of £20 into ct. The judge refused 
the application, holding that the £81 ought to 
be paid into ct. :—Held: a solr.’s lien extends 
only to his taxable costs, charges, & expenses, 
which category includes all disbursements which 
can be moderated by the taxing master & are not 
necessarily allowed in full on being vouched, but 
does not include ordinary advances; _ there, 
therefore, was no lien for anything more than so 
much of the £20 as should be allowed on taxation, 
& the order asked for ought to have been made. 

Whether the taking security by a person having 
a lien is an abandonment of the lien depends on 
the intention, whether expressed or to be gathered 
from the circumstances of the case.—Re TAYLOR, 
STILEMAN & UNDERWOOD, [1891] 1 Ch. 590; 60 
L. J. Ch. 525; 7 T. L. R. 262; sub nom. Re 
TAYLOR, STILEMAN & UNDERWOOD, La p. PAYNE 
JOLLIER, 64 L. T. 605; 30 W. BR. 417, C. A. 


Annotations :—-Consd. Re Lumloy (1892), 37 Sol. Jo. 83. 
Apld. Bissill v. Bradford & Distriet Tram. Co. (1893), 9 
TL. 1. 337; Ide Hanbury, Whitting & Nicholson (1896), 
75 L.-T. 449. Folld. Re Douglas Norman, [1898]. 1 Ch. 
199. Consd. 7?e Morris, [190%] 1 K. 3. 473. Refd. Ive 
Kingdon & WHbeon, [1902] 2 Ch. 242. 


3053. -|—Bissu v. BRADFoRD & 
District Tramway Co., Lrp. (1893), 0 T. L. R. 
337; 37 Sol. Jo. 348, C. A. 

Annotation :—Consd. I’e Morris, [1908] 1 K. B. 473. 

3054. -|—Where securities are given 
by a client to a solr., to secure the payment of 
particular costs, the solr.’s general lien is un- 
affected. 

Where a solr. takes any security for his gencral 
costs which is inconsistent with the retention of 
his general lien, since it gives him some special 
advantage which the enforcement of the payment 
of his costs by the exercise of his right of hen 
would not give, that lien is gone unless he gives 
the client express notice of his intention to retain 
the hen. Semble: if a solr. when taking from 
his clicnt any security for general costs intends to 
retain his lien, he ought, either to express words or 
by necessary implication, to make that intention 
known to his client.— Re Morris, [1908] 1 K. B. 
473; 771. J. K. B. 265; 98. T. 500; 52 Sol. Jo. 
78, C. A. 

Annotations :-—Mentd, Till v. London Central Markets Cold 


Storage C'o. (19t0), 102 L. TP. 715; Yourell v. Hibernian 
Bank, [1918] A. C. 372. 


3055. Promissory note.]—If a solr. takes 
a promissory note for his costs payable on demand, 
he loses his hen.—Rosarts v. JEFFERYS (1830), 


8L. J O.S. Ch. 137. 
Annotation :--Apld. Ite Taylor, 
{L891} 1 Ch. 490. 


3056. Mortgage.|—VAUGHAN v. VANDER- 
STEGEN, ANNESLEY’S CASE, No. 3000, ante. 

















Stileman & Underwood, 





8055 i. -———  TI’romissory note.]—A taking in 


yayment of his account a 


SOLICITORS. 





3057. Charging order.]—e LUMLEY (1892), 
37 Sol. Jo. 83. 
8058. Charge upon reversionary interest.|— 





A client, on retaining a solr. to negotiate for her a 
loan, upon the security of a reversionary interest 
to which she was entitled, signed a document 
by which she charged that interest with the pay- 
ment of the solr.’s costs :—Held:; by taking this 
security the solr. had waived his right to a lien in 
respect of his costs upon the documents belonging 
to the client which were in his possession,—Jte 
Dovetas Norman & Co., [1898] ] Ch. 199; 67 
L. J. Ch. 85; 771. 1. 552; 46 W. BR. 421. 
Annotation :—Consd. Ie Morris, [1908] 1 K. B. 473. 

3059. Security taken for part of debt.|—-A mtgor. 
instructed his solrs., to whom he was indebted in a 
bill of costs, to prepare a reconveyance of tho 
mtged. property. They did so, & sent the engross- 
ment to the mtgees.’ solrs., with an intimation 
that they had a lien on it, & a request that the 
mtgee.’s solrs. would hold it on account of the 
mtgor.’s solrs. The engrossment was executed 
by the mtgees. The mtge. money was not paid, 
but the mtgor. sold the property to purchasers 
who agreed to pay it :—eld: the mtgor.’s solrs. 
had a len on the engrossment, & such lien was not 
prejudiced by ther having parted with the 
engrossment under the above circumstances, nor 
by the execution of it as a decd, nor by a pro- 
missory note delivered to the solrs. not covering 
their whole demand, & the purchaser had been 
properly restrained by injunction from proceeding 
at law to recover the deed.—WAaAtTsoNn v. LYON 
(1855), 7 De G.M. & G. 288; 24 1. J. Ch. 7543 25 
L. T. O.S. 2803 3 W. R. 548: 44 00. R. 118, L. 7. 

3060. -|—Re Morris, No. 8054, ante. 

3061. Acts inconsistent with subsistence of lien— 
Deposit of deeds as security for payment of legacies.] 
~-A solr., who was employed by an administrator 
as well in the affairs of the administration as on his 
private account, having in the course of that 
employment obtained possession of several docu- 
ments relating to the intestate’s leascho!d estate, 
& having by the direction of his chent deposited 
certain deeds relating to a portion of such property 
with the exor. of deceased party who was entitled 
to a distributive share of the intestate’s estate, 
for the purpose of securing the payment of certain 
legacies given by her will, claimed for his bill of 
costs, due from the administrator, « lien on other 
documents in his possession relating to the same 
property as that to which the deeds related, which 
were so deposited :—Held: the security having 
been effected through the agency of the solr, 
without any reservation on his part in favour of 
his lien, he had no right to derogate from that 
security by withholding any document necessary 
to give effect to it, & therefore he had no licen on 
the documents in his possession as against the 





papers after he has assigned his bills 


law-agent does not lose his hypothee 
by tuking a promissory note for the 
amount of his uccount.---SKINNER v. 
PArerson (1823), 2 Sh. (Ct. of Sess.) 
351.—SCOT. 


3056 i. Mortgage \—Re Tlan- 
VEY’sS Esrate (1886), 17 L. R. Ir. 
165.—IR. 

d. --—- Bill of exrchange.J—A law- 
agent recetved from his cHent a bill 
at three months, & granted a re- 
celpt for the bill in payment of a busi- 
ness & cash account. Ue discounted 
the bill, but it was dishonoured at 
maturity. In an action brought 
against the law-agent by the cHent’s 
singular successor in certain heritable 
property for delivery of the title 
eels .--Held: tho fact of the agent 





bill at. a short date & granting a re- 
ceipt therefor did not imply a resigna- 
tion of his Hien over the title-deeds. 
—PauMER & DALL v. LEE (1880), 7 
R. (Ct. of Sess.) 651; 17 Sea I. RR. 
450.—SCOT. 

e. —— Aagsignment of cosis due to 
chent.}--lIOGAN v. BAATZ, HOGAN v., 
Baatz & TAYLOR (YY. T.) (1905), 1 
W.1L. It. 513.—CAN. 

f. Assignment of a Jun gment 
A solr. who takes an assignment of a 
judgment as a security for his costs, 
waives his Hen upon his client’s papers, 
but. not his right of action.—MRAGHER 
vy. O'BRIEN (1830), 3 Ir. L. Ree. Ist 
ser. 102,—IR. 

g. Assignment of bills of costs.|—An 
attorncy has no lien on his client's 





against him.—REESOR v. HLLA (1878), 
7 P. R. 371.—CAN., 


h. Ayreement to accent part of sum of 
money tn court, J—RAYMOND v0, FAULK- 
oe T.) (1905), 2 W. LL. IR. 461,.— 

AN. 


k. Security taken for costs with in- 
terest.} — BROWNLOW ¥.  KEATINGE 
(1830), 2 I. Kg. R. 2413.—IR. 


1. Money raised for client on security 


of decds retuined.|--FITAGERALD tv. 
rie scat (1842), 1 Con. & Law. 
405.—-IR. 


m,. Judgment recovercd for costr.)|— 
A solr. does not lose his retaining Hen 
by suing his chent & obtaining judg- 
inent for his costs.—J?e AIKIN'S ESTATE, 
{18941] 1 I. R. 225.—IR. 


Parr VIII.—Souicrror’s Lien. 





party entitled to the benefit of the security. 
Hicks v. KEATEH (1839), 3 Jur. 1024. 


D. Cluim to Retain on Different Ground. 

See, generally, Liun, Vol. XXXII., pp. 233, 234, 
Nos. 178-191. 

3062. No mention of Hien.|—A lien may be 
waived by the party’s setting up a claim to retain 
the chattel upon a different ground, & making no 
mention of the lien.—WkrEEKS v. GOoDR (1859), 
6C. B. N.S. 367; 141 E.R. 499 5 sub nom. Wicks 
v. Good, 33 L. T. O. S. 93. 


EB. Proof in Bankruplcy. 

3063. General rule.|—When solrs. had obtained 
an older to have their bill taxed & to prove for the 
amount :—Held: they had relinquished their 
hen upon the papers in their hands belonging to 
bkpt.—Ire TARLETON, #£u gy. Hornuy (1819), 
Buck, 3851. 

Annotutuns :-—Read, Re Furth, Le p. Schofield (1879), 12 

Ch. D. $37. Mentd. Stanmers v. Elliott (1867), Ja. At. 


4 KHq. 675: de West Coast Gold Fields, Rowe’s 'Trustec’s 
Claim, (1906] 1 Ch. 1. 


3064, —-——.]—Creditor [a solr.] having a lien on 
property of bkpt. for his debt :—Held: to be 
concluded by proving his debt, & ordered to deliver 
up the property on which he had a len.—/e 
AUBUSSON, J’7 p. SOLOMON (1821), 1 GI. & J. 25. 
Annotations :--—Reld. Stanimers v. Knott (1867), L. R. 4 eq. 

6753 de Mirth, Ar p. Schotield (1879), 12 Ch. D. 3373 Re 

Rhoades, Az 7. Khoades, [1899] 1 Q. B. 905. 

3065. -|—--Where a solr., who is creditor 
for costs against a co. in liyuidation, claims a hen 
on documents of the co. m his possession, but 
onits to mention the hen in Jus proof of the debt 
due to hin, & subsequently acts as an unsecured 
creditor, he will not be allowed as a matter of mght 
under 5683. & 514 Viet. c. 68, sched. J. (8), to withdraw 
or amend his proof so as to claim his hen,.—e 
SAFETY IixXpLOsives, Lrp., {1904} 1 Ch. 226; 738 
lL. J. Ch. 1845 90 L. T. 831; 52 W. BR. 470; 11 
Mans. 76, C. A. 

AAnnotahions —-Mentd. Ive Pawson, Ew p. Trustee, Re 

Puwson, J¢r p. Bewicke (1917), 86 L. J. K. B. 1285: Le 


Manson, Jiro pm. Trustee, Ze Maxson, Ju yp. Lawrence & 
Lawrence, (1919) 2 Kk. BB. 330. 








Stic. 3.—COMMON LAW LIEN ON PROPERTY 
RECOVERED OR PRESERVED. 
SUB-SsECT, J.—NATURE OF LIEN, 

See, generally, Laken, Vol. XXXII... pp. 247-252, 
Nos, 311-3885. 

3066. Particular or general lien.|--Qu.: whether 
a polr.’s lien, for his costs on a fund in ct. 1s 
general, or is confined to the costs of the par- 
ticular suit. Solr. having in his possession the 
instrument on which his chent’s right to the fund 
rests, he has a general lien on the fund. 

This lien docs not extend to general debts, but 
only what is due to him in the character of attorney 
(PLumMiER, M.R.).—WorraLh v. JOHNSON (1820), 
2 Jac. & W. 214; 387 E. R. 609. 

Annotations :-—N.F, Boson + Bolland (1839), 4 My. & Cr. 

3ot, Consd. Stedinan +. Webb (1839), 1 Mv. & Cr. 346, 
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Apld. Re Galland (1885), 31. Ch. D. 296. Consd. Jve 
Taylor, Stileman & Underwood, {1881} 1 Ch. 590. Refd. 


R. v. Sankey (1836), 5 Ad. & El. 423. 











3067. j|—Lucas v. Peacock, No. 3119, post. 

3068. .|—VERITY v. WYLDE, Ite DOWNES, 
No. 3133, post. 

3069. .|—A difference exists between the 


lien of a solr. on a fund recovered for his client in 
an action & on deeds coming into his possession, 
inasmuch as in the former case he has no lien for 
all costs due to him from his client, but only for 
the costs of recovering that particular fund; & 
even where the solr. actually gets the fund into 
his possession he obtains no greater lien than if it 
had remained in ct. A. having threatened to suc 

B. on a dishonoured bill of exchange. B. agreed 

to give him a charge on certain money which B.’s 

solrs. were taking proceedings to recovei from two 

insurance cos., on two separate policies of insurance 
onaship. The charge was prepared by J3.’s solrs. 
after an interview at which A. & 8. were also 
present & the solrs. sent it to A. in a letter, in 
which, ‘Sin pursuance of the ineclosed written 
charge,” they undertook out of any moncys 
received by them from cither the S. Assocn. or 
the M. Assocn. under the policies to hand over to 

A., “ after payment of the legal charges,’’ so much 

of the amount recovered from the said assocn. 

(sic) as might be sufficient to repay him the amount 

secured by the charge. The proceedings against 

the M. Assocn. were compromised on the assocn. 
agrecing to pay a certain sum. Some time 

afterwards the S. Assocn. obtained judgment m 

their favour :—Held: the undertaking given by 

TB.’s solrs. could not be construed as entitling them 

to payment of their legal charges in respect of the 

proceedings relating to both policies ; so that the 
undertaking was not inconsistent with the general 
principle as to a solv.’s right of Jien.—MACKENZLE 

v. MACKINTOSH (1891), G4 1. TT. 7063; 7 Asp. 

M. L. C. 58, CL. A, 

3070. Claim to equitable jurisdiction of court—- 
To hold judgment as_ security.|—An attorney’s 
lien on a judgment. being merely a claim to the 
equitable interference of the ct. to have the 
judgment held as a security for his costs, he has 
no authority over the execution of a writ of ca. 
sa., so as to carry it into effect against the order 
of pltf., even though pltf. & deft. should collude to 
deprive him of his lien.—BARKER v. ST. QUINTIN 
(1844), 12 M. & W. 4413; 1 Dow. & L. 542; 
13 L. J. Wx. 144; 2 L. T. O18. 380; 152 E.R. 
1270. 

Annotations :-—Apld, Hough v. Edwards (1856), 1 H. & N. 
171. Consd. Brunsdon v, Allard (1859), 2 EK. & KK. 19. 
Apld. ix p. Games (1861), 3 H. & C, 294. Consd. The 
Leader (1868), L. R. 2 A. & HM. SLs) Mercer v. Graves 
(1872), L. R. 7 Q. 1. 499. Refd. Liovd v. Mansell (1853), 
92 TL. J. Q. B. 110: Langley v. Headland (1865), 19 
Cc. BLN. S. 425) Butler o. Knight Saeed 4 I. T. 621. 
Mentd. Hunt vr. Wooper (1844), 1 Dow. & L. 626; Walker 
* Hunter (1815), 2 CG. B. 3245 Hooper v. Lane (1857), 6 
U. li. Cas. 443; Shaw v, Kirby (1888), 4 T. L. Wt. 314. 








3071. — - J—Hover ve. Epwarps, No. 
3236, post. 

3072. - --——.|--MERCER v. Graves, No. 3218, 
post. 


PART VIII. SECT. 3, SUB-SECT. 1. 


3070 i. Claim to equulable jurisdiction 
of courl—To hold judgment as security. | 
~——An attorney has not a Len, strictly 
s0 called, upon the fruits of a judg- 
nent in favour of his client, for his 
costs; but he has an equitable right, 
which the et. will enforce if the pai ties 
to the cause are obliged to apply to 
the ct. for its ussistance, The ct. will 
not interfere, except in cases of cul- 
lusion, to deprive the attorney of his 
Costs. RUTDERFORD tv, POWELL (1878), 


J.-— VOL. XLII, 


iV oi. R. CL) 384.— AUS. 


3070 13. —- -~- |~A golr.’s parti- 
cular hen over property recovercd mn 
proceedings conducted by him on 
behalf of his client Is a right to the 
equitable interference of the ct. to 
enable the solr. to retain, or to get a 
charge on, the fund recovered, & Is 
therefore limited to the costs incurred 
in the suit —-GREEN ISLAND CEMENT 
Co, Lrp. vt. DEaAcox, LOOKER & 
Deacon (1912), 7 Hong Kong L. hh. 
10.—HONG KONG. 


n. ffor protection of solicitor not for 
benefit of clrent.J—A_ solr.’s common 
law lien for costs is given him for his 
protection, not for the benefit: of his 
client, & the ct. will not interfere to 
enforce the lien where it is not shown, 
at least priumnd fucie, that the solr. 
cannot collect his costs froim his client. 
—Re Fort FrAnchs Putp & Parer 
Co. v. TELEGRAM P?TG. Co., PHILLIPPS 
& SCARTH v. LONDON GUARANTEE & 
ACCIDENT Co., [1927] 4 ID. L. R. 77; 
(1927) 2 W.W.d8 570, 36 Man. lL. i. 
O84.—-~CAN. 


T 
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Sect. 3.—Common law lien on property recovered or 
preserved: Sub-sects. 1 & 2, A. & B.) 
3078. ——.]—Ross v. Buxton, No. 3166, 
ost. 
3074. Lien actively enforceable.] — Bozon v. 
BOLLAND, HUSBAND v. BOLLAND, No. 2925, ante. 





SuB-SECt. 2.—IN RESPECT OF WHAT PROPERTY. 
A. In General. 


3075. Must be recovered for party charged.|— 
A solr. who receives rents in a cause without the 
authority of the ct. will be ordered to pay thom 
over to the receiver, & cannot retain them on the 
ground of lien, or set them off against costs alleged 
to be due to him from pltf. 

A person can have noright of lien over property 
which he acquires in an assumed character or by 
tortious means (LORD LYNDHURST, C.).—WICKENS 
v. 'TOWNSHEND (1830), 1 Russ. & M. 361; 39 
E.R. 140, L. €. 


Annotations :—Apld. Ize Birt, Birt v. Burt (1883), 22 Ch. D. 
ee Consd. Mackenzie v. Muckintosh (1891), 64 L. T. 


3076. -.|--Solr. to the fiat receiving the 
proceeds of a sale of goods belonging to bkpt. 
which the solr. freed from an execution, by giving 
his own personal security to the sheriff by way of 
indemnity, has no lien on those proceeds by way 
of counter indemnity to himself, even though the 
proceeding should have taken place with the 
assent of the assignee,—Re WALLIN, Hx p. WHITE 
(1843), 3 Mont. D. & De G. 7, LC. 

3077. -|—B. brought an action against A. 
for the benefit of F., to whom he assigned all 
moneys owing from A., whereof A. had due notice ; 
the action was referred, & £299 48. 8d. were 
awarded, together with £17 6s. for costs. <A 
second action was brought on the award by B., 
for the bencfit of F., to which A. pleaded a set-off 
of matters that had not been brought forward at 
the time of making the award :—Held: the solrs. 
of F. had no lien as against A. on the costs given 
by the award.—BAKER v. ALEXANDER (1866), 35 
L. J.C. P. 217; 12 Jur. N.S. 692; 14 W. R. 612. 

3078. --——.]—Solrs. have no right to look for 
their costs to a fund in ct. not belonging to their 
clients. 

Where, therefore, in an administration suit the 
estate in ct. was exhausted by creditors so that 
nothing was left for testator’s representative, & 
she became insolvent, a motion that her costs of 
suit might be retained out of the fund in ct., so 
that her solrs. might be paid, was refused. --CHIck 
v, NICHOLLS (1877), 26 W. R. 231. 

3079. -|—Defts., a firm of solrs., were in- 
structed by Z. to obtain the restitution by B. of 
certain documents, & took various steps with that 
ohject. Z. became bkpt. & pltf. was appvinted 








SOLICITORS. 


receiver in the bkpcy. He then instructed defts. 
to take steps to obtain the documents, & eventually 
as the result of negotiations conducted by them, an 
agreement was made between pltf. & the representa- 
tives of B., who had in the meantime died, under 
which the documents were handed to defts. as pitf.’s 
solrs, Defts. claimed a lien on them for all their 
costs arising from the attempts to recover them as 
from the time of the instructions given them by 
Z., claiming that the documents were the fruits 
of their exertions. Pitf. admitted his liability 
for costs incurred on his instructions, & paid 
money into ct. to satisfy those costs, & claimed the 
return of the documents :—Held: (1) no lien 
exists on the fruits of a mere negotiation without 
litigation; (2) in any case the possession of the 
documents by decfts. was obtained as the result 
of the fresh instructions given by pltf. & was not 
attributable to anything donc on the instructions 
of Z., & therefore no lien on them existed in respect 
of the costs incurred on Z.’s instructions.— 
MEGUERDITCHIAN v. LiAGHTBOUND, [1917] 2 K. B. 
298; 86L. J. K. B. 889; 116 L. T. 790; 61 Sol. 
Jo. 418; [1917] H. B. R. 176, C. A. 

3080. Must be recovered by solicitor’s exertions.]| 
—-Semble: where a solr. has a lien for costs on a 
fund in the hands of a third party, a notice of such 
lien is not alone sufficient to make the third party 
responsible for paying over the fund, without 
providing for the costs, if the solr. has had an oppor- 
tunity of taking other proccedings to secure the 
fund, & has neglected to do so. 

A solr. has a lien for the payment of his costs on 
a fund which is realised, & is the actual] fruit of 
his exertions (per CuR.).-—TOWNSEND v. READE, 
DooLeEyY v. READE (1835), 4 li J. Ch. 233, 

8081. ———.]—Re SULLIVAN v. PEARSON, Hy p. 
Morrison, No. 3104, post. 

8082. ——— Money paid ex gratia.)—-In a 
action against a railway co. under Fatal Accidents 
Act, 1846 (c.93),the presiding judge intimating a 
strong opinion that defts. were not liable, & the 
co. being willing to give pltf. £150 without admit- 
ting a liability on their part, it was agreed between 
the counsel] that a juror should be withdrawn, & 
nothing more was done. Semble : the ct. could not, 
under the circumstances, give effect to pltf.’s 
attorney’s claim of lien.—STRETTON v. LONDON & 
Nortit WESTERN Ry. Co. (1855), 16 C. B. 40; 26 
L. T. O18. 84; 139 E.R. 669. 

3083. —-— Not result of negotiations without 
litigation.]| -MEGUE:RDITCHIAN v. LIGHTBOUND, No. 
3079, ante. 


B. Particular Cases. 


3084. Fund in court.}] — Solrs. have a lien on 
the fund. 

Solrs. have this equity allowed them to be en- 
titled to a satisfaction out of the fund for their 
expenses whether it was in the way of suit or 


PART VIII. sheeclal es. SUB-SECT. 2. 


3080 i. Afust be recovered by solicitor 's 
crertions |--Pltf. & defts., without the 
knowledges of defts.’ solr., compro- 
juised a xult for foreclosure, In which 
the usual decree of reference had been 
nade, dofts, releasing their equity of 
redemption for $200, which was paid 
by po. to them :—Held: there was 
no fund recovered by defts.’ solr., & 
no Hen for his costs had ever existed. 
— Ie FATRBAIRN, BROWNSCOMB v. 
TULLY (1870), 3 Ch. Ch. 71.—CAN, 

3080 ii. ——.]—STRIEMER v. NaGry 
(Man.) (1911), 17 W. 1. RR. 189.--CAN, 

3080 th. ----~.J—A_ solr.’n Hen at- 
taches, net to the cause of action, or 


to the ultimate balance due after all 
accounts are adjusted, but to the Judg- 
ment itself which has been obtained by 
his efforts.—PAULSON & GOODMAN »%, 
MURRAY (1922), 68 D. L. KR. 643; 32 


Man. L. R. 327; (1922) 2 W. W. R. 
654.—-CAN. 
3080 iv. -.}—A solr. has at com- 


mon law, & upart from any order of the 
ct. or statute, a lien for his costs over 
a aided recovered or preserved or 
he proceeds of any judgment obtained 
for the client by his cxertions.— 
TYABJI DayaBHal & Co. v. JETHA 
Devsi1 & Co, (1927), 1. L. 2. 61 Bom. 
854.—~-IND, 
8080 v. —-—-.}-—-The general licen of a 
solr. for costs due by his client docs 


not extend to a fund which the client 
can reach, without the assistance of 
the solr., or the use of the papers in 
hin possession.—HopdaGkns_ v. ELLY 
(1826), 1 Hog. 388.—IR, 

oO. Appointment of receiver ob- 
tained by solicitor tv secure property from 
possible future danger.}—DAVKABAI ». 
JEFFERSON, BHAISHANKAK & DINSHA 
(1886), I. L. It. 10 Bom. 248.—-IND. 


PART VIII. cela SUB-SECT. 2. 





8084 i. Fund in court.J—Deft.'s solr. 
as well as pltf.’s solr. may have a Hen 
for costs on a fund in et.—WaRDELL 
woo (1879), 8 PP, R. ti2.-— 


Part VIII.—Soxicrror’s Lien. 


prosecution in lunacy or bkpcy. (Lorp Harp- 

WICKE, C.).—Ea p. PricE (17651), 2 Ves. Sen. 407 ; 

28 B. R. 260, L. C. 

“Annotation :—Apld, Re Rutter, Chester v. Rolfe (1853), 4 
eG. M. & G. 798. 

3085. ——-.]—-IRvING v. VIANA, No. 3117, post. 

3086. -|—Until the ct. has made an order 
for the payment of costs out of a fund in ct., the 
solr. has no lien on such fund for such costs. 

Where the solr. to a party in a suit assigned the 
costs due & to become due to him in the suit, & 
subsequently became insolvent, & an order was 
afterwards made for the payment of the costs 
out of a fund in ct., & the official assignee in in- 
solvency of the solr. claimed the costa as against 
the person to whom they had been assigned, as 
being under the order & disposition clause, on the 
ground that, though notice had been given to the 
solrs. for pltf. in the suit, no stop order had been 
obtained on the fund in ct. :—Held: it was not 
necessary to get a stop order on the fund in ct.; 
& the person taking under the assignment was 
entitled to the costs.—LORD v. COLVIN (1862), 2 
Drew. & Sm. 82; 6L. T. 211; 10 W. R. 420; 62 
E. R. 553. 

3087. -|—The Ct. of Appeal has jurisdiction 
to order the husband’s costs of an unsuccessful 
appeal by the wife in divorce proceedings to be 
paid out of money which he has paid into ct. to 
defray the wife’s costs of the hearing; but the ct. 
will not make such order to the prejudice of the 
lien of the wife’s solr. unless he has so conducted 
himself as to justify so strong a measure. 

A husband obtained a decree nisi for dissolu- 
tion of marriage & the usual order was made for 
payment of the costs of the wife. The wife 
appealed, & the appeal was dismissed with costs 
as frivolous. The wife thereupon applied to have 
money which had been paid into ct. by the husband 
as security for her costs paid out to her solr., 
whose taxed costs under the decree nisi exceeded 
that amount, & the husband made a cross applica- 
tion that his costs of the appeal might be paid out 
of the money in ct.:—Held: though the wife’s 
appeal was a hopeless one, there was no ground 
for affirming that her solr. acted vexatiously or 
oppressively in conducting it, & he ought not to 
be deprived of his lien on the fund for the costs 
of the wife’s defence.-—]TALL v. HALL, [1891] P. 
302; 60. J. P. 738; 65 L. T. 206; 7T. L. R. 
590, C. A. 

Annotation :—Consd. Russell v. Russell, [1892] P. 152. 

3088. Proceeds of execution.]|—An attorney has 
a lien for his bill of costs, on money levied by the 
sheriff under an execution on a judgment recovered 
by his client, & is entitled to have it paid over to 
him, notwithstanding the sheriff has had notice 
from the party against whom the execution issued 
to retain the money in his hands, & that the ct. 
would be moved to set aside the judgment for 
irregularity ; & notwithstanding a docket has been 
struck against the client becoming bkpt.—GRriIFFIN 
v. EYLEs (1789), 1 Hy. BI. 122; 126K. R. 74. 

3089. —~—-.]|—-The liquidators of a co. brought 
an action against S., in which deft. obtained judg- 
ment with costs. S. was indebted to the co. in 
a larger amount on a bill of exchange. The cost 
of 8.’s attorneys in the action being unpaid, they 
proceeded in his name to levy execution. ‘The 
execution was stayed under an interim order in 
the winding up, a sum being retained by the 
liquidators sufficient to meet the costs for which 








8084 fi. ——.}—M‘Bripn v. 
(1839), 1. Eq. R203 IR AREF 


p. Mone aid tnto t— 
patd in wotth denial of liability & plas 


sum awarded in costs against client.}— 
Pitf.’s solr. has no Ifen for costs upon 
moneys paid into ot. by the deft. when 
deft. at the same time pleads a denial 
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the judgment had been signed:—Held: the 
solrs. had a lien on what could be recovered by 
the execution, & they had the same right against 
the sum set apart which represented the proceeds 
of the execution—Re BANK OF HINDUSTAN, 
Cuina & Japan, Lrp., Ex p. SMITH (1867), 3 Ch. 
App. 125; 87 L. J. Ch. 185; 17 L. T. 339; 16 
W.R. 170, L. J. 
Annotations :—Refd. Re Trent & Humber pale page 
Co. Bailoy _& Leetham’s Case (1869), L. lh. Eq. 94; 
Re Home Investment Soc. (1880), 14 Ch. D. 167; Re 
Dominion of Canada Plumbago Co. (1884), 27 Ch. D. 33 5 
Re London Metallurgical Co., (1895) 1 Ch. 758. Mentd. 
en Blundell, Blundell v. Blundell (1890), 59 L. J. Ch. 


38090. Payment under award.]— ORMEROD v. 
TatTTH, No. 3169, post. 

3091. -|—The lien of the attorney cannot 
be affected by a reference of the cause & all 
matters in difference between the parties. 

Two causes & all matters in difference between 
the respective parties were referred by an order of 





Nisi Prius; the costs to abide the event. The 
arbitrator directed a verdict to be entered for pltf. 
in the first cause, with £100 damages, & for deft. 


in the other. He further found that pltf. was 
indebted to deft. in the sum of £86 11s. 6d., which 
sum together with the costs of the second section 
he directed should be sct off against the damages 
& costs in the first :—Held: the case was within 
the rule 93 of Hilary Term, 1831, & the set-off 
could not be allowed to the prejudice of pltf.’s 
attorney’s right of lien upon the damages & costs 
in the first action, for his costs therein.—COWELL 
v. BRYTELEY, COWELL v. SNOW (1834), 10 Bing. 
432; 2 Dowl. 780; 4 Moo. & S. 205; 3 L. J. 
C. P. 148; 131 BE. R. 972. 

Annotations :-—Expld. Dunn v. West (1850), 10 C. B. 420. 


p D 
Consd. Little v. Philpotts (1862), 2 B. & S. 383. Expld. 
Pringle v. Gloag (1879), 27 W. LK. 474. 


3092. .|—An action of ejectment was re- 
ferred by an order at nest prius, & the arbitrator 
was empowered to award deft. a compensation 
for buildings erected on the premises. The 
arbitrator ordered a verdict to be entered for 
pltf., & awarded deft. a sum of money for build- 
ings :—Held: this sum of money might be set 
off by pltf. against the costs which deft. was liable 
to pay him, but it was subject under rule 93 
Hilary Term, 1831, to defts.’ attorneys’ lien for 
his costs.—Dor d. SwInToN v. SINCLAIR (1836), 
5 Dowl. 26; 2 Hodg. 111; 3 Scott, 42; 5 L. J. 
C. P. 184. 

3093. ——.]—Pltf., a builder, & an uncertifl- 
cated bkpt., sued for a balance due to him for 
repairs, & was nonsuited: the cause was referred, 
& the arbitrator found a sum due to pltf. :—Held: 
pltf.’s attorney had a claim, as against the 
assignees, to the amount of his lien on the award 
for the costs of the action & of the award.—-JONES 
v. TURNBULL (1837), 2 M. & W. 601; 5 Dowl. 
591; Murp. & H. 106; 6L. J. Ex. 166; 1 Jur. 


638; 150 EK. R. 807. 
Annotation :—Consd. Re Meter Cabs, [1911] 2 Ch. 557. 


3094, .|—An award ordered, amongst other 
things, that the costs of the reference should be 
paid by the parties thereto in a certain proportion, 
viz. three-fourths by deft., & one-fourth by pltf. 
In order to take up the award pltf. paid the wholo 
of the costs, & pltf.’s attorney advanced the money 
for the purpose of taking up the award :—Held: 
the sum of money so advanced by pltf.’s attorney 
was a sum awarded, for which the attorney had 
a lien upon the whole costs of the reference.— 











of lability & is eventually awarded 
costs against pitf. to a greater amount. 
—MUDD v. Marr (1897), 16 N. Z. L. R. 
15.—N.Z. 

T 2 
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Sect. 3.—Common law lien on property recovered or 
preserved : Sub-sect. 2, B.; sub-sect. 3.] 


DEES v. GREAT NORTH OF ENGLAND Ry. Co. 
(1846), 7 L. T. O. S. 406. 

38095. ——-.|—Re METER CaBs, LTD., No. 3120, 
post. 

3096. Direct payment to attorney refused.] 
—On the reference of an action, the costs to abide 
the event, the arbitrator ordered deft. to pay 
pltf. a certain sum. Pltf. afterwards became in- 
solvent. Huis attorney, whose bill of costs exceeded 
the amount awarded, & the costs taxed under the 
award, claimed a lien in respect of his bill on such 
amount & taxed costs, & called upon defendant 
tu pay them to him for his own use, & in satis- 
faction of his lien :—Held: pltf.’s attorney was 
not entitled to a rule calling upon deft. to pay 
him the money.—LiLoyp v. MANSELL (1853), Bail 
Ct. Cas. 180; 22 L. J. Q. B. 110; sub nom. Re 
,1 W. R. 150. 


Annotation :—-Refid. Brunsdon v. Allard (1859), 28 L. J. 
Q. LB. 306. 


3097. Costs directed to be paid to client.]-— 
Though an order be made on a petition on bkpcy., 
directing costs to be paid to petitioner personally, 
this does not take away the lien of the solr. for Jiis 
arr p. Bryanr (1815), 1 Madd. 493; 56 

(. R. 19. 


Annotations -~-Consd. Lioyd v. Mason (1845), 1 Hare, 132. 
Mentd. #e Chambers, #.c yp. Davy (1834), 3 Led. Bey. 57. 


3098. -|—The fund in ct. being decreed to 
the assignees of a party who in the course of the 
cause had become bkpt., the solrs. employed by 
him during part of the proceedmgs have a lien 
for their costs. 

Where costs are ordered to be paid to the chent, 
solrs. need not wait the result of process to compel 
the payment of such costs, but may insist upon 
the immediate benetit of their lien.—POUNSET v. 
HUMPHREYS (1837), Coop. Pr, Cas. 142; 47 EK. 1. 
439, L. (. 

3099. -|—A solr. does not, by taking the 
body of his client in execution on a judgment 
obtained by him at law for his costs in a suit in 
equity, lose his hen for such costs upon the costs 
of the suit ordered to be paid by the opposite 
party to his client.-—O’BRinN v. Liwis (1863), 
3 De G. J. & Sm. 606; 2 New Rep. 5863 32 L. J. 
Ch. 665; 8 lL. T. 683; 27 J.P. 5323; 9 Jur N.S. 
704; 11 W. R. 9783 46 BK. R. 772, L. JJ. 

3100. Moneys directed to be paid to client.]— 
ras v. SWEET (1818), 3 Madd. 244; 56H. R. 

99. 

3101. Money secured by compromise.] --—'[he 
lien of an attorney attaches upon money received 
by way of compromise; though the verdict & 
judgment be against lis client. Upon an applica- 
tion to vive effect to such lien, the affidavit should 
show the amount claimed by the attorney.-— 
DAVIES v. LOWNDES (1847), 3 C. B. 808; 8 L. J. 
O.S. 240; 1386 KH. BR. 382i. 

Annotations :—Apld, Slater v. Sunderland Corpn. (1863), 3 
New Rep. 161, Ross », Buxton (1889), 42 Ch. D. 190. 
3102, ——--.|—Ross vr. Buxton, No. 3166, post. 
3103. Money payable under judgment.| —- 

SLATER v, SUNDERLAND CoRrPN., No. 3134, post. 
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3104. .|—Pltf. recovered a verdict for £25 
against deft. for personal injuries caused by the 
negligence of deft.’s servants. Pltf.’s attorney 
informed deft.’s attorney that he had a large 
claim against pltf. for costs, & had a lien for the 
same upon the damages recovered in the action. 
Subsequently a rule nisi for a new trial was granted 
on the ground that the verdict was against evi- 
dence. Pltf. & deft., without the knowledge of 
their respective attorneys, settled the action, deft. 
paying £10 to pltf. who was in great poverty, In 
discharge of all the claims for damages & costs: 
—Held: on the application by pltf.’s attorney 
that his costs should be paid by deft., pltf.’s 
attorney was not entitled to compel deft. to pay 
his costs, as the result of the proceedings was 
doubtful at the time of the settlement, & there 
was, therefore, no existing fund or security upon 
which any hen for the attorney’s costs had 
attached, & as the settlement was not shown to 
be fraudulent. 

There 1s no doubt at all that where an attorney 
has by his labour & his money obtained a judg- 
ment for his chent, he has a lien upon the pro- 
ceeds of such judgment & is entitled to have its 
proceeds pass through his hands (BLACKBURN, J.). 
~l?e SULLIVAN ». PEARSON, Ha p. MORRISON 


(1868), L. R. 4 Q. B. 153; 9 B. & S. 960; 38 
L. J. Q. B. 65; 19 L. Tb. 480. 
Annotatuons .—Apld. ‘Vhe Hope (1883), 8 P. D. 144. Consd. 


Ross vu. Buxton (1889), 42 Ch. 2). 190. 

3105. Royalties on patent.}—-.\An undischarged 
bkpt. took out letters patent for an invention, & 
granted a licence to a co. to work the patented 
invention at a royalty of £10 per week. Two 
instalments of the royalty, z.e. £20 becoming pay- 
able were claimed by the trustee in bkpcy. as after- 
acquired property of bkpt. The co. took out an 
interpleader summons in the High Ct., which was 
renutted to a county ct. for decision. The county 
ct. judge held that the £20 was in the nature of 
personal carnings & belonged to bkpt., & refused 
leave to appeal. Subsequent royalties became 
due, & the trustee apphed to the Bkpcy. Ct. for 
a declaration that they vested in him as after- 
acquired property of bkpt.:-- Held: the solr. of 
bhpt. had as against the trustee a first charge for 
his costs of creating the fund, 7.e., his costs pro- 
perly incurred in taking out & maintaining the 
letters patent & carrying through the arrange- 
ments with the co.-—Re GRAYDON, Jv p. OFFICIAL 
RECEIVER, [1896] 1 Q. B. 417; 65 1. J. Q. 3B. 
328; 74 LL. T. 175; 44 W. R. 4955 12 TT RR. 
208; 40 Sol. Jo. 4203; sub nom. Re GRAYDON, 
Hep. TRUSTEE, 3 Mans. 5. 

_tnnotutions : —~Mentd. Shoolbred rv. Roberts, [£899] 2 Q. 2. 

5603; Mercer v. Vans Colina (1897), [1900] 1 Q, B. 130, n.; 

Re Jtoborts, [1900] 1 Q. B. 122; He Hancock, [1904] 1 


Kk. B. 585; Affleck v. Harnmond, (1912) 3 K. B. 162; 
Hoystead v. Taxation Comr., [1926] A. C. 155. 


3106. Not on real estate.] —Suaw v. NEALE, No. 
3528, post. 

3107. Alimony paid to wife’s solicitor.|— An 
attorney retained by a married woman in a 
matrimonial suit has a lien for costs incurred on 
her account, including costs disallowed on taxation 
as between her & her husband, but allowed as 


31011. Money securcd by compromise. } 
—Ruga~ v. FRANCIA (E842), 4 0 1. 2, 
402.—IR. 

3103 i, Afoney puyuble under judg- 
ment.]- An attorney has a Hen on a 
Judgment obtamed by him for lus costa, 
as between attorney &  chent.— 
LINTON ov. Witson (1841), L Kerr, 
300 -- CAN, 

3106 i. Not on real estate.)--—WaTens 
v. CAMPBELL (Alta.) (1914), 28 WT... 
227.- CAN. 


3107 i. Alimony paid to wife's soli- 
cifor.|—-Where in a sult by a wifo for 
judicial separation petitioner appointed 
her proctor her trustee for reeciving 
permanent alimony & her proctor as 
such = reecived certain moneys as 
alfuony —Held* the proctor had no 
lien upon such moneys for his coxts.— 
Woorrtkn v. Woorrevn (1896), 21 
V.d.. 1. 755.—AUS., 


a. Property preserved for creditors 
after fraudulent transfer.}—Costs in- 


curred in a creditors’ action in preserving 
for creditors property which had been 
fraudulently transferred are ai first 
Hen wpon the fund recovered, & are 
allowed as between solr. & client — 
Re JUDGMENT Acts, Hoon, ALDRIDGE 
& Co. v. TYSON (1902), 9 B.C. R. 233, 
—CAN. 

r. Chaticls personal not under control 
of court,|—Chattels personal, which 
were not under the control of the ct. 
or In the possession of pltf.’s solr., held 


Part VIII.—Souicttor’s Lien. 


between attorney & client, upon all moneys received 
by him on her account in the course of the suit. 
This lien extends to alimony in the hands of the 
attorney.— Fa p. BREMNER (1866), 1. R.1 PP. & D. 
254; sub nom. BREMNER v. BREMNER & BRETT, 
36L.J.P.&M.11; 151. T. 297; 15 W. R. 75. 


Annotations :—Distd. Lecto v. Leete (1879), 48 L. J. P. 61; 
Cross v. Cross (1880), 43 TL. T. 533. 


3108. ——.]—The alimony allotted to the wife, 
petitioner, was, by the order of the ct., made 
payable to herself. Resp. paid the alimony to 
the wife’s solr., who, from time to time, made 
payments on account to petitioner. Petitioner 
never authorised him, by nomination in writing, 
{o receive the alimony, nor was it shown that she 
had acquiesced in his receiving it:—Held: the 
solr. had no lien for costs on the money which he 
had received as alimony.—LEETE v. LEETE (1879), 
4SL.J.P.61; 40]. T. 788; 27 W. R. 921. 
Annolation :--Folld. Cross v. Cross (1880), 13 L. TT. 533. 

3109. -}|—A. solr.’s lien does not extend to 
alimony pendente lite paid over to him as such, 
i.e. forthe purpose of the wife’s maintenance, unless 
he holds her direct written authority to Jum to 
receive it as her agent under rule 94, Divorce 
Rules.—Cnoss vu, Cross (1880), 43 LL. TV. 533. 





Sun-SECT. 5.--IN RESPECT OF WHAT Costs. 


3110. Confined to costs incurred in action.|— 
A solr, has no lien on a fund decreed to his chent 
beyond his costs in that suit ; he cannot claim the 
amount of other costs due to him in other suits.— 
LANN vw CuuRCH (1820), 4 Madd. 391; 56 KEK. R. 
TAQ. 
afnnotations +--Refd. Bozon v. Bolland, Iusband v. Bolland 

ee 4 My. & Or. $54; Hall v. Laver (1842), 1 Hare, 


3111. --—--.]—-Where one judgment is set off 
against. another, the len of an attorncy does not 
extend beyond his costs in the particular cause.— 
WATSON v. MASKELL (1834), 1 Bing. N. C. 366; 
1 Seott, 286; 131 EK. R. 11583) subsequent pro- 
ceedings (1835), 1 ing. N. C. 727. 

3112, J—Bozon v. BOLLAND, HUSBAND v. 
BoLLAND, No. 2925, ante. 

3113. ——-.J—The employment of a solr. in 
business relating to a trust estate, by the authority 
of the trustee, or of some of several cestui que 
trust, gives the solr. no lien or charge upon the 
trust estate, or upon the shares of the other cestur 
que truale. 

The lien of the solr. upon a fund recovered in a 
suit which he has conducted, 1s confined to the 
costs of that particular suit; & therefore, semble, 
a solr, who, in relation to the same estate, in which 
the same parties are interested, has brought an 








not to be subject to a hen for his Surror (1890), 


costs incurred in the sult by means of 


11 N.S. W. LL. RR. 
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ejectment & a suit in equity, has no lien upon the 

fund recovered in the suit for his costs of the eject- 

ment.—HALL v. LAVER (1842), 1 Ilare, 571; 66 

E. R. 1158, 

Annotations :—Consd. Re Becket, Purnell «. Paine, [1918] 
2 Ch. 72. Refd. Burge v. Brutton (1843), 2 Hare, 373; 
M‘Gregor v. Derbyshire, Staffordshire & Worcestershire 
Junction Ry. (1849), 13 L. T. O. S. 445; Norton v. Cooper, 
Lite Manby & Hawksford, Jr p. Bittleston (1856), 3 Sm. 


& G. 375. 








3114. ——.]-- MACKENZIE 1. Mackintostr, No. 
3069, ante. 
3115. |The exor. of deceased solr. 


brought an action in 1902 to recover costs alleged 
to be duc to his testator’s estate from deft., of 
which a bill had been delivered to deft., together 
with a cash account, on Dec. 2, 1899. The items 
of the bill extended over a period from 1878 to 
1899, &, Stat. Limitations bemg pleaded, the judge 
at. the trial gave judgment for deft. in respect. of 
all items prior to 1898, as being statute barred. 
Ife referred the rest of the bill to a master for 
taxation, & to take the cash account from 1898, 
directing that credit should be given to deft. for 
al] sums of money received by pltf.’s testator for 
or on account of deft., in respect of, or which ought 
to be treated as reducing or dischargmg, the bill 
of costs so taxed. Upon taxation deft. brought 
in a surcharge in respect of a sum of £66, which 
had been received by pltf.’s testator, as deft.’s 
solr. in an action brought by deft., in 1894, & not 
accounted for to deft. No cash account had been 
delivered by pltf.’s testator to deft., except the 
account of Dec. 2, 1899, which, through an inadvert- 
ence, contained no entry ot the said sum of £66. 
Plif. claimed that this sum should be treated as 
appropriated to payment or satisfaction of items 
which had accrued due from deft. to pitf.’s testator 
prior to 1893 :—Held: the said sum of £66 could 
not be set off against the statute-barred items under 
the statutes of set-off; & assuming that pltf.’s 
testator would have had a right to appropriate 
the said sum to these items, yet, there having 
been no such appropriation, it was not, having 
regard to the terms of the judgment of the learned 
judge at the trial, open to pltf. so to appropriate 
the said sum subsequently to that judgment; & 
therefore the surcharge in respect of the said sum 
of £66, must be alowed.—Smitir v. Berry, [1903] 
2K. B. 3173; 72 1. 3. K. RB. 8533 89 7. T. 258 3 
52 W. R. 1373 19 T. 1. R. 602, CL A. 
Annotation :~-Refd, Seymour ». Pickett, [1905] 1 k. B. 
3116. -}—Where an application is made to 
set off costs & damages in one action against those 
recovered in a cross-action, an attorney has a lien 
on the judgment obtained by his client against the 
opposite party, to the extent of his costs of that 
cause only.— STEPHENS v. WESTON (1821), 3B. & C. 





LTp. v. DRACON, LOOKER & DEACON 


which they were recovered.— SAVAGE v. 
JAMES (1875), 9 I. R. Eq. 357.—IR. 


t. Proceeds of estate of deceased person 
— Notwithstanding debt to estate by client 
as erecutriz.}—A solr. was allowed a 
lien on the proceeds of the estate of a 
deceased person, realsed by him under 
an order of the et. notwithstanding 
that a balance was due to the estate 
by his client as oxtrix. which she was 
unable to bring into ct.—Re WHITE 
(1885), 17 L. R. Ir. 223.—IR. 


PART VIII. SECT. 8, SUB-SECT. 3. 

3110 i. Confined to costs incurred in 
action.|~-The so-called Hon of an 
attorney upon moncys recovered tn an 
action or suit does not extend beyond 
the costs of that particular action or 
sult which creates the fund.—ZJe 


(Luw) 4014; 
US. 





3110 ii. 
covered Judgments against B. & his 
surcties on a replevin bond B. moved 
to have satisfaction entered. Pitf.’s 
attorney claimed a lien on the judg- 
ments for his costs as between attorney 
& client, not only In these suits, but in 
other actions between the partics upon 
the same subject :—//eld : he was en- 
titled only to the taxed costs as be- 
tween attorney & client in the sults,— 
BLuETCHER vv. BuRN, BLETOHER  v. 
Marsy (1865), 25 U. C. R. 92.—CAN. 

8110 iii. .}—A solicitor’s particu- 
lar lion over property recovered in pro- 
eeedings conducted by him on_ behalf 
of his client does not extend beyond 
the costs incurred in those proceed- 
ings.—GRREN ISLAND CEMENT COoO., 





7'N. SW. W.N. 83.— 31912), 7 Hong Kong L. IR. 10.— 
HONG KONG. 
-})— PH. having re- 3110 iv. .J]--In Bombay, solrs. 


have a common law lien for their costs 
over property recovered or preserved 
or the proceeds of any judgments 
obtained for clients by their exertions. 
But this Hen is a particular Hen, & 
is not available for the general costs 
for all business done by them for the 
clients, but only extends to the costs 
of the sult In which the property has 
been acquired or preserved by their 
exertions. —- SANANAND PANDURANG 
MHATRE  VPARASHRAM PANDURANG 
er (1927), I. L. hk. 52 Bom. 336. 


3110 v. -J—Where a solr., whom 
his client’ has ceased to empluy, pro- 
duces a deed of the client, upon which 
the solr. claims a Hen for antecedent 
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Sect, 8.—Common law lien on as el recovered or 


reserved: Sub-sects. 3 & 4, ; 
535; 5 Dow. & Ry. K.B.399 38L.J.0.8.K.B. 
73; 107 BE. R. 832. 
Annotation :—Retd. Webber v. Nicholas (1826), 4 Bing. 16. 

8117. ——— & costs immediately connected there- 
with—cCosts of actions at law & equity.|—A solr. 
has a lien for his costs on a fund in ct., produced 
by his exertions; & thercfore, where, on a bill for 
discovery in aid of a defence at law, an injunction 
was granted, on terms, one of which was, the pay- 
ment of money into ct., & an answer was afterwards 
filed, & the action at law being subsequently tried, 
a verdict was found for deft. :—Held: (1) the solr. 
for deft. in equity has a lien on the fund, for the 
costs of the discovery. 

(2) Where the solr. putting in the answer was 
removed, & his demand paid, & another solr. 
employed, it was considered that the fund was 
exonerated to that extent, & that the latter solr, 
had not any lien for the costs of the former solr., 
though paid by him.—IRvING v. VIANA (1827), 
2Y.&J.70; 148 E.R. 836. 


Annotations :-- As fo (1) Refd. Ilaylor v. Cook (1830), You. 
Ee Generally, Refd. Duncombe v. Davis (1841), 1 Hare, 


3118. —— -}—An order obtained 
under C. L. P. Act, 1854 (c. 125), s. 61, attaching a 
fund in the hands of a garnishee to answer a judg- 
ment debt, will not displace the prior lien for costs 
of a solr. who has given notice to the garnishee. 

Qu. : if he had not given notice. 

S. & W. acted as attorneys for P., pltf., in an 
action for damages, & also as his solrs. in a suit 
instituted against him in equity to restrain the 
proceedings in the action. The ct. made an order 
in the suit, directing payment to P. of a gross sum 
for damages & costs :--Held: S. & W. had a 
lien upon the fund for their costs, both in the 
action & in the suit.—SymMpsoNn v. PROTHERO 
(1857), 26 L. J. Ch. 671; 29 L. T. O. S. 325; ¢ 
Jur. N.S. 711; 5 W. R. 814. 

Annotations :—Consd. The Leader (1868), L. R. 2 A. & HK. 














814. Refd. Mercer ». Graves (1873), 41 L. J. Q. B. 212; 
Birchall v. Pugin (1875), L. R. 10 C. P. 397; Cole v. Eley 
(1894), 70 L. Tf, 892. 

3119. Costs of protecting lien.|—A 


solr.’s jien upon the fund is not a general lien. It 
extends only to costs in the cause, & costs 
immediately connected with costs in the cause; 
as, for instance, the costs of successfully protecting 
a solr.’s mght to the costs in a cause.—LUCAS v. 
PEacock (1846), 9 Beav. 177; 50H. R. 311. 

Al oe Bet . Mackenzie v. Mackintosh (1891), 64 


8120. Costs of establishing retainer.] 
A limited co. employed a solr. to establish a claim 
in an arbn. Pending the arbn. the co. went into 
liquidation, &, shortly after, the solr. with the 
sanction of both liquidators compromised the 
claim for £29 which was paid to him & credited 
to the liquidators :—Held: (1) as the £29 was 
recovered by the exertions of the solr. in the arbn. 
he had a common law lien thereon for his costs of 
recovery, including the costs incurred prior to the 
liquidation ; (2) the solr.’s lien extended to the 











SOLICITORS. 


costs of establishing his retainer against one of 
the liquidators who disputed it.—Ite METER Cabs, 
Lrp., [1911] 2 Ch. 557; 811. J. Ch. 82; 105 L. T. 
572; 56 Sol. Jo. 86; 19 Mans. 92. 


Annotations :—As to (1) Befd. Re Eden, Watkins v, Eden, 
{1920] 2 K. B. 3338. As to (2) Refd. Meguerditchian v. 
Lightbound, {1917] 1 K. B. 297. 


8121. Limited to final balance.]—Where 
deft. has been entitled to certain costs, & these 
have been deducted from pltf.’s costs, & an 
allocatur given for the balance, if any money has 
been previously paid by pltf. to his attorney, such 
money must be deducted from the amount of the 
allocatur, & the lien of the attorney will be limited 
to the final balance.—CaIN v. ADAMS (1836), 2 
Har. & W. 288; 5L. J. K. B. 252. 

Annotation -—Retd. Gort». Rowney (1886), 17 Q. B. D, 625. 





SUB-SECT. 4,-—EFFECT OF COMPROMISE OF 
PROCEEDINGS. 
A. In General, 

8122. Right of client to compromise—Without 
knowledge of solicitor.]—A rclease of all demands 
from pltf. to deft. will not deprive pltf.’s attorney 
of his lien upon the costs of an action awarded in 
favour of pltf.; nor can deft. set off the costs of 
an action awarded in his favour against those 
awarded for pitf. until the attorney’s claim be 
satisfied. —GIFFORD v. GIFFORD (1801), For. 109 ; 
145 E. R. 1128. 

Annotation :—Refd. Lane v. Pearco (1823), 12 Price, 742. 

3123. -—— .|—Pltf. may, without consult- 
ing his attorney, compromise an action with 
deft., & take on himself the payment of the costs 
to the attorney, 1f there be no fraudulent con- 
spiracy to cheat the attorney of his costs.— 
CHAPMAN v. HAw (1808), 1 Taunt. 341; 127 BF. RR. 
865, 
3124. -}—Where pltf.’s solr., with 
notice, suffers deft. to satisfy the demand of his 
chent, without: making effectual provision for the 
payment of his costs, the ct. will not: suffer him 
to proceed in the suit against deft., for the purpose 
of recovering them. ‘Therefore, where her debt 
had been paid by deft. to one pltf., & an under- 
taking had been given by him, though not to 
pltfs.’ solr., to pay the costs of suit, & the other 

Itf. had died; the ct. set aside an attachment 
or want of answer issucd against deft. for recovery 
of costs, on his undertaking to pay such costs as 
were unpaid.—MorsE 7, CooKE (1824), M‘Cle. 
211; 13 Price, 473; 148 EK. R. 89. 

3125. .|—Where, in an action of 
replevin, pltf. obtained a verdict, & afterwards 
directed satisfaction to be entered on the roll, the 
ct. would not cause such entry to be vacated on 
the application of pltf.’s attorney, on the ground 
that pltf. & deft. had combined together to deprive 
such attorney of his costs.— ABBOTT v, Rick (1825), 
3 Bing. 132; 10 Moore, C. P. 489; 3 L. J. O. 8. 
C. P. 202; 130 EB. R. 463. 

3126. -]—Re TOVERY v. PAYNE, Ex p. 
Hart, No. 3165, poat. 


























costs & thereby enables the client to 
recover a fund in a suit in which the 
solr. hus acted, hia lien upon that sum 
is confined to tbe costs duc to him in 
the sult in which the fund was 80 
recovered. —- Re BAYLY’S ESTATE, 
Er p. HUMPHREY (1860), 12 I. Ch. BR, 
315.—IR. 

8110 vi. .J]-—- Reeves & WIL- 
LIAMS’ OFFICIAL ASSIGNEE v. Dor- 
RINGTON, [1918] N. Z. L. R. 702.—N.Z, 


a. ——— & costs immediately con- 
nected therewith.}—Solre. have no lien 





for the costs of an unsuccessful action 
upon the fund recovered in another, 
that fund not having been recovered 
or preserved by means of the costs 
incurred in the action which was lost, 
& the two actions not being so tnti- 
mately connected as to be regarded as 
one.— LONDON MuruaL Fire INgUR- 
ANCE Co. v. JACOB & GORDON (1889), 
16 A, R. 392.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 4.—A. 
81221. Right of client to compromise 


—Without knowledge of solicritor.J-~It 
is compctont for a client to settle his 
action behind the back of his solr., 
notwithstanding that thesolr. has given 
notice to the olient & to the opposite 
party not to settle except with the 
solr.’ consent.— BELLAMY ¥. CONNOLLY 
(1892), 15 P. R. 87.—CAN, 

3122 ii. —— -})— GENGE  v,. 
FREEMAN (1891), 14 P. 2. 830.—CAN. 

8122 Si, ———- ———-.]—WALKER 1. 
GURNEY-TILNEN Co. (1898), 18 P. R. 
274, 471.—CAN, 


~— 


Part VITI.—Sonicrtor’s Lien. 





3127. ——-- .|—A verdict was obtained in 
an action of trover for £200, subject to be reduced 
to 1s. upon the articles for which the action was 
brought being delivered up. Before they were 
delivered up, pltf. became insolvent; but deft., 
vevertheless, on the application of the assignee, 
delivered up the goods to him :—Held: pltf.’s 
attorney had no claim in respect of his lien for the 
costs, either against the assignee or deft., without 
either showing express notice, or making out a case 
of fraud.—-BLOOMFIELD v. BLAKE (1833), 2 Dowl. 
272, 

3128. ——— .]—An attorney has a lien upon 
the judgment for his costs, but not upon the action ; 
& an arrangement between a pltf. & deft. to settle 
the action, is binding upon them, unless cither 
party has been imposed upon, or unless the 
arrangement is made with a view to prevent the 
attorney from obtaining his costs in that par- 
ticular action.—-M‘PHERSON v. ALLSOP (1839), 8 
I. J. Hex. 262. 

3129. —--—-.]— The attorney of deft. has no 
such interest in the suit as to prevent the partics 
from compromising it without his consent.— 
QUESTED 1 CALLIS (1842), 10 M. & W. 18; 11 
L. J. Ex. 345; 6 Jur. 512; 152 E.R. 364. 

3130. .|—Pltf. & deft. having settled 
an action, after verdict for pltf., without the 
knowledge of pltf.’s attorney, deft. gave notice of 
the compromise to the attorney, who afterwards 
signed final judginent. 

The ct., upon affidavits denying any conspiracy 
to deprive the attorney of his costs, made a rule 
absolute to set aside the judgment. 

It is quite clear, upon the affidavits, that the 
action was settled ; & it is said that this was done 
for the purpose of defrauding the attorney of his 
costs. The burden, however, of proving that it 
was with this view, lies on the attorney (per Cur.). 
-——-CLARK v. Smitn (1844), 6 Man. & G. 1051; 
1 Dow. & L. 960; 7Scott, N. R. 946; 138 L. J.C. P. 
97; 21.7. 0.8. 347; 8 Jur. 406; 134 E. i. 1218. 

3131. - ---—,] —It has been decided that the 
clan of the solrs. cannot interfere with the equities 
between the parties, & that the latter may com- 
promise any matter wholly irrespective of them. 
But still, as I said before, I do not see any means 
of giving the relicf here asked by way of set-off, 
& all the cases with respect to lien apply (Woopb, 
V.-C,).—-GrAND TRUNK OR STAFFORD & DPETER- 
BOROUGH RAILWAY OFFICIAL MANAGER v, BRODIE, 
Lie p. TURQUAND (1853), 1 Eq. Rep. 64. 

31382, .|—An attorney’s right of lien 
for his costs, on a judgment recovered by his client, 
is subject to the right of the parties to the action 
to make a bond fide compromise. The result of 
such compromise is that the lien is lost. But the 
lien may prevail against a collusive compromise 
made by the parties with the express object of 
defeating it. The parties to cross actions, pltf. 
im each of which had obtained judgment, bond 
fide compromised the actions, after notice to 
one of them, & his attorney from the attorney of 
the other not to do so in prejudice of the latter’s 
lien on his client’s judgment :—Held : the attorney 
had no ground for claiming the equitable inter- 
ference of the ct. to enforce his lien.—BRUNSDON 
v. ALLARD (1859), 2 A. & H.19; 281.5. Q. B. 306 ; 
33 L. T. O. 8. 220; 5 Jur. N. 8.596; 7W.R. 581; 
121 KF. R. 8. 

Annotationg :-~—- I , 2), L. R..7 
- B. 499; me dare rad 601) 60-7. QB. 767. Refd. 
poe *. Sunderland Corpn. eee 3 New Rep. 164; 

39 @. cans (1864), 3 H. & ©. 294: The Hope (1883), 


. 269; Rosa v. Buxton (1889), 42 Ch. D. 190; 
Cole v. Eley, [1894] 3 Q. B. 180. oe 


31383, .]—A solr.’s lien is not a general 
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lien on a fund in ct. thongh brought in by his 
exertions, but only on what may, on the issue of 
the suit, Eelong to his client. Therefore, where 
by the exertions of a pltf.’s solr. a fund was ordered 
to be brought into ct. on which defts. had a primary 
claim, & afterwards pltf. changed his solr., & the 
parties were proceeding without bringing the fund 
into ct. to divide it under compromise, without 
paying pltf.’s original solrs.:—Held: he had no 
lien on the fund, but it was ordered that no order 
should be made by compromise or otherwise for 
payment of any money to pltf. without notice to 
pltf.’s original solr—VrERITY v. WYLDE, Re 
Downs (1859), 4 Drew. 427; 28 L. J, Ch. 561 ; 
32 L. T. O. 8S. 368; 7W.R. 270; 62 EF. R. 164. 


Annotation :—Refd. Re Wright’s Trust, Wright v. Sander- 
son, 7ée Sanderson’s Trust, Wright v. Sanderson, [1901] 1 


Ch. 317 

3134. -|—Though the ct. will not 
interfere as against defts. with a bond fide scttle- 
ment of an action between pltf. & deft. with a view 
of enforcing pltf.’s attorney’s lien for his costs 
of the action, they will, nevertheless, while the sum 
agreed upon as a compromise between pltf. & 
deft. remains unpaid, direct defts. to pay to 
pltf.’s attorney so much of the sum as is necessary 
to satisfy his charge.—-SLATER v. SUNDERLAND 
CorRPn. (1863), 3 New Rep. 164; 33 L. J. Q. B. 
373; OL. T. 422. 
Annotation :—Consd. Ross v. Buxton (1889), 42 Ch. D. 190. 








3185. ——-—- —-—.] — Re SULMIVAN v. PEARSON, 
Exp. Morrison, No. 3104, ante. 

3136, ——~— ———.]—TneE Horr, No. 3150, post. 

3137. -—--~.] --Partices to litigavion are at. 





liberty to compromise without the intervention of 
their solrs., provided they do so honestly & with- 
out any intention to cheat the solrs. of their costs. 

P. having retained M. as his solr. for the taxation 
of a bill of costs delivered by J., P.’s former solr., 
obtained the common order for taxation. Before 
the taxation was completed, J., without M.’s 
knowledge, & with the intention of stopping the 
taxation & so defeating M.’s lien for his costs, paid 
P., who was in distressed circumstances, a small 
sum in settlement of the taxation, which conse- 
quently dropped :—Held: M. was entitled to an 
order against J. for taxation & payment of the 
costs incurred by P. to him, M., up to the time 
when the taxation against J. dropped.—Re 
MARGETSON & JONES, [1897] 2 Ch. 314; 66 
L. J. Ch. 619; 76 L. T. 805; 45 W. R. 6453; 41 
Sol. Jo. 625. 

Annotations :—-Refd. Re Simmons’ Contract. [1908] 1 Ch. 

452; Yonge v. Toynbeo, (1910) 1 K. B. 215. 

3138. .J—Pltf. brought an action to 
recover £400, the balance due under a building 
contract. Shortly before the action was expected 
to be in the paper for trial by an Official Referee, 
pltf. & deft. had an interview, the only other person 
present being deft.’s secretary, at which in spite 
of a written protest on the part of pltf.’s solr., 
they settled the action on certain terms, including 
the payment by deft. to pltf. of £200 in discharge 
of all claims including costs. Deft. gave pltf. a 
crossed cheque to order for £180 drawn on a countrv 
bank, & plitf., who was an undischarged bkpt., 
immediately indorsed it to one of his sons. On 
hearing of this, pltf.’s solr. required deft. to stop 
payment of the cheque, but deft. refused to do so. 
Thereupon, on an application by pltf.’s solr., the 
Official Referee made an order that deft. should 
pay pltf.’s solr. his costs on the ground that pltf. 
& deft. had settled the action behind the back of 
pltf.’s solr., knowing & intending that the settle- 
ment would have the effect of depriving the solr. 
of his costs :—Held; there was no evidence from 
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Sect. 8.—Common law lien on property recovered or 
preserved: Sub-sect. 4, A., B. (a) & (b), & C.) 


which it could be inferred that deft. intended pltf.’e 
solr. to lose his costs.—REYNOLDS v. REYNOLDS 
(1909), 26 T. L. R. 104, C, A. 

3139. Client suing in form4 pauperis.] 
——Where a pauper pltf. settles the action behind the 
back of his attorney, it is entirely a question for the 
discretion of the ct., under the particular circum- 
stances of the transaction, whether they will 
interfere & sct aside the proceedings. 

Where a pauper plitf. settled the action behind 
his attorney’s back, by executing a release, but 
it appeared that he was the first to make the 
application, & that the arrangement was fair & 
reasonable, deft. having pleaded a plea of release 
puis darrein continuance, the ct. refused to sect aside 
the deed & the plea at the instance of the attorney. 
--JONES v. BONNER (1848), 2 Exch. 2303 5 Dow. 
& 1.718; 171. J. Ex. 343; 154 3. R. 476. 

3140. —-— —— -|—The ct. will not inter- 
fere, even in the case of pltf. suing in formd 
pauperis, to prevent effect being given to a settle- 
ment between the parties, allhough it be evident. 
that the attorney will lose his costs, unless the 
settlement be clearly collusive. 

In cases of this description the ct. requires a 
clear case of collusion to be made out before they 
will at the instance of pltf.’s attorney. interfere 
to prevent effect being given to an adjustment 
of the disputes between the parties themsclves 
(WILDE, C.J.).-—T*RANCIS 1. WEBB (1849), 7 C. B. 
731; 137 KB. R. 289. 
sInnotation :—Apld. Brunsdon v. Allard (1859), 6 Jur. N.S. 


596. 


3141. Solicitor agreeing to compromise on behalf 
of infant-—Retention of lien.}—A solr. acting for 
infants in an action, in consenting to a judgment 
compromise whereby a specific fund brought into 
ct. in the action is ordered to be paid out to trustees 
for the benefit of the infants. is entitled to the 
ordinary solr.’s lien for Ins costs upon the interests 
of the infants in the fund as fully & effectually as 
he would have been entitled thercto had his chents 
been persons sui jums; & it is not necessary 
though it may be desirable, that his right under 
such lien should be expressly reserved by the 
judgment.—Re Wriant’s TrRusT, WRIGHT v. 
SANDERSON, Jie SANDERSON’S TRUST, WRIGHT v. 
SANDERSON, [1901] 1 Ch. 317; 70 1. J. Ch. 1193 
83 L. T. 515, C, A. 


B. Fraud or Collusion. 
(a) In General. 

3142. Must be clearly established.]— Where the 
parties settle a cause without the intervention of 
pltf.’s attorney, he cannot proceed to trial for his 
costs, unless he can clearly establish collusion 
between the parties to deprive him of his cost.—. 
NELSON v. WILSON (1830), 6 Bing. 568; 4 Moo. & 
P.385; 8L.J.0.8.¢C. P. 2265 130 i. R. 1400. 
Annotations :-—Apld. The Wope (1883), 52 I. J. P. 68. 

Refd. Hubert v. Steiner (1835), 4 L. J.C. P, 233, 

3143. -|—To entitle an attorncy to proceed 
with a cause for the purpose of obtaining his costs, 














SOLICITORS. 


after a settlement between the parties, he must 
show a clear case of collusion.—ANoN. (1830), 9 
L. J. O. S. Ex. 6. 

3144, |—An attorney is not justified in 
proceeding with an action after it has been settled 
between the parties themselves, though it is known 
that costs have been incurred, & that. pltf. himself 
is not in a position to pay them ; it must be shown 
affirmatively, that the settlement was come to for 
the purpose of cheating the attorncey.— JORDAN v. 
Hunt (1835), 3 Dowl. 666; 1 Gale, 159. 

3145. -——.]—Qu. : where in an action of trover, 
& verdict for pltf., proceedings are stayed, on deft. 
delivering up a chattel, & payment of costs, 
whether plItf.’s attorney has a lien for his costs on 
the chattel, so as to mahe deft. liable for the 
amount if, after notice, he delivers the chattel to 
pitf. 

But to entitle pltf.’s attorney to issue execution 
for the damages recovered against deft., by reason 
of deft.’s enabling pltf. to get possession of the 
chattel, & thus to deprive the attorney of his lien, 
he must make out a case of collusion between the 
parties for that purpose.— SMITH »v. SMITH, Fe 
CRAMOND (1837), 6 J. J. C. RP. 2833 sub nom. 
Lr p. CRAMOND, SMivrit v. SMttH, 1 Jur. 381. 














3146. J—Hiner v. Greea (1813), 1 L. T. 
O. S. 167. 
3147, -——.|—Motion to sct aside the satis- 


faction entered on the roll, on ground of collusion 
between pltf. & deft. to deprive the attorney of 
his costs. In motions of this kind there must be 
gross fraud shown or the ct. will not interfere.— 
PERRY v, ALLEN (1845), 6 L. J. O. S. 174, 

3148. -|—To warrant the ct. in setting aside 
a settlement of an action, even after final judgment 
signed, which has taken place between pltf., «& 
deft. behind the back of the attorney, it is not 
cnough that the consequence of such settlement 
will be that the attorney will be deprived of his 
costs, but it must be clearly shown that such a 
settlement was fraudulent & collusive.—Moork v. 





ANGELL (1847), 2 New Pract. Cas. 191; 9 1. T. 
O.S.1313; 11 Jur. 455. 
3149, —-——.|— Francis v. Wier, No. 31 10, ante. 
3150. — —.|— An order will not be made upon 


deft. to pay to pltf.’s solr. the costs of an action 
for seaman’s wages which has been settled by the 
partics without the intervention of pltf.’s solr., 
unless he can clearly estabhsh collusion between 
the parties to deprive him of his costs.— THE 
Tore (1883), 8 P. PD. 144; 52 L. J. P. 63 49 
L. T. 158; 32 W. RR. 269 5 Asp. M. I. C. 126, 
Ch Ns 

Annotations :— Consd. Toss ¢«. Buaton (1889), 42 Ch. 1. 


190. Refd. te Margetson & Jones, [1897] 2 Ch. 314; 
Reynolds vo. Aepynolds (1909), 26 T. 1, BR. 104, 
3151. Onus of proof—On solicitor alleging 


collusion.|—- CLARK v. SMITH, No. 3130, ante. 


(b) Remedies of Solicitor. 


3152. Attachment of money in court.}—Cash 
in the bank in the cause detained to answer the 
solr.’s bill of fees, & disbursements.—FATRLAND 1, 
JENEVER (1746), 1 Dick. 114; 21 HF. R. 211. 


PART VIII. a : SUB-SECT. 4.— 
. (a). 


$142 i. ALlust be clearly established. |— 
MOFARLANE ?. SMITH (1887), 19 N.S. R. 
(7 R. & G.) 541; &8C. L. Tb. 64.—CAN. 

$142 ii. -}—Where a compromise 
of the action has been effected between 
the parties without. the intervention 
of the solrs., in order to entitle pltf.’s 
solr. to enforce his lien for costs upon 
the fruits of the lHtigation, hy means 
of an order upon deft., collusion must 





bo shown, or the act complained of 
must have been done after notice from 
the solr. complaining.—SANVIDGE v. 
IRELAND (1890), 14 P. HR. 29.—-CAN. 


3142 iii. -.J—It is competent for 
a client to settle his action behind the 
back of his solr., notwithstanding that 
the solr. has given notice to the client 
& to the opposite party not to settle 
except with the solr.’s consont. Upon 
such a settlement, unless where cal- 
Iusion between the parties to defraud 


pitf.’s solr of his costs ts clearly shown, 
a deft. will not be ordered to pay tho 
costs of plitf.’k solr.—BELLAMY 1%. 
CONNOLLY (1892), 15 DP. RR. 87.—CAN. 


3142 iv. -]— Where deft. pays 
money into ct. & afterwards com- 
promises directly with pltf. by making 
a payment to him, pltf.’s solrs. are not 
entitled to a charging order for their 
costs on the money in ct., unless there 
be proof of collusion between the parties 
to defraud the solr.—Trorox vr. 





Part VITI.—Sourcrror’s Lien. 


3153. To proceed against bail.|—If pltf. col- 
lude with deft.’s bail & his attorney, to deprive 
pltf.’s attorney of his costs by settling a debt, & 
accepting a part payment without the intervention 
of pltf.’s attorney, the ct. will not restrain pltf.’s 
attorney from proceeding against the bail, in order 
to recover such costs.—SwaIn v. SENATE (1806), 
2 Bos. & P.N. R. 99; 127 E.R. 561. 


Annotations :—Consd. Marr v. Smith (1821), 4 B. & Ald. 
466. Distd. Dunn v. West (1850), 15 Jur. 88. 


3154. Execution of judgment.j|— A pltf. com- 
promising the debt with deft., & discharging an 
execution, without providing for his attorney’s 
costs, the ct. will not permit the attorney of his 
own motion to sue out another execution for the 
costs. In such a case the attorney ought to apply 
to the ct. in the first instance.—GRAVES v. FADES 
(1814), 5 Taunt. 429; 1 Marsh. 118; 128 H.R. 
755. 

3155. 
ante. 

3156. Order to restrain payment.| —- The ct. 
will not order deft. not to pay the debt & costs to 
pltf., in fraud of pltf.’s attorney, although they 
may entertain a motion against deft., mm case he 
should make such a fraudulent payment.—ANon. 
(1827),5L. J.O.8. Is. B. 76. 

3157. Order for delivery up of bill of exchange.|— 
When pitf. & deft. collude in the settlement of an 
action, in order to deprive pltf.’s attorney of his 
costs, & a bill for debt & costs 15 given by deft. in 
furtherance of that. collusion, the ct. will compel 
the delivery up of that bill.-—-Gounp ». Davis 
(1831), 1 Cr. & J. 4155; 1 Dowl. 288; 1 Tyr. 380; 
9L.J.0.8S. Ex. 111; 148 Bf. R. 1484. 


Annotations .— Consd. Ite Sullivan v. Pearson, Hr p Morri- 
son (1868), I. RR. 4 Q. B. 13. Refd. Young v Redhead 
(1833), 2 Dowl 119, Clark cv. Smith (1844), 8 Jur. 406 ; 
Dunn v. West (1850), 15 Jur, 8&8, Re Nyinanun v. Bray 
& Ward, dcp Jav (1862), 7 L. TT. 328; Slater v. Sunder- 
Jand Corpn (1863), 33 1. J. Q. B. 387, Se Williams rr, 
Lloyd, vr p. Games (1864), 3 Th. & C. 294 
3158. Discharging order setting aside nonsuit.]|— 

Where plif. was nonsuited, & a rule was after- 

wards granted to set aside the nonsuit on payment 

ol costs, & then the parties entered into an arrange- 

ment, without the intervention of deft.’s attorney, 

to settle the action, by deft.’s giving a bill of sale 

& warrant to plitf. for his debts & costs, but without 

providing for the costs due by deft. to his attorney 

& the attorncy therefor got the rule discharged 

for setting aside the nonsuit:— Held: he was 

justified in so doing.—-YOUNG v7. REDHEAD (1833), 

2 Dowl. 119, Ex. Ch. 

Aa AUOn :—Apld. Bloomfield v7. Blake (1833), 2 

lhe 





--,|— BARKER v. ST. QUINTIN, No. 3070, 


Dowl. 


3159. Continuance of action.} —Semble: an 


eae 11918} 1 W. W. il. 540; 39 


D. 1. Rh. 1333; 13 Alta. L. R. 39.— deprived of 
CAN. 


3142 v. ——-.]- BickLe vt. Murray 
(Alta.), 11924} 3 D. L. R. 2143 (1924) 
2 W. W. kh. 369.—CAN. 

3142 vi. -})— RAMANATH DUTT 
%. MATUNSINERK Dossree (1873), 12 
.L. 2. 110,—IND, 





lt 





except wit. 


vent the attorney 
his costs. LANGLE ¥v. 
FRTTERLUY (1849), 5 U. C. BR. 628.— 
CAN. 


c. is competent for a 
client to settle his action behind the 
back of his solr., notwithstanding that 
the solr. has given notice to the client 
& to the opposite party not to settle 

hi the solr.’s consent. 
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attorney cannot, upon the settlement of the suit 
by the parties continue the proceedings for the 
obtaining of his costs, unless there was collusion 
between the parties for the purpose of depriving 
him of his costs.—ITIUBERT v. STEINER (1835), 4 
L. J. C. P. 233. 

3160. .|—Where pltf. & deft. compromise 
an action with the knowledge that they are so 
acting as to deprive pl(f.’s solr. of his costs, such 
solr. is entitled to an ordcr for the payment of 
his taxed costs of the action by deft., or for con- 
tinuance of the action for the recovery of such 
coer niee v. CroucH (1891), 60 L. J. Q. B. 
767, 
che ‘- -Folld. Itc Margetson & Jones, [1807] 2 Ch. 


38161. ——.|—Re MARGETSON & Jonis, No. 3137, 
ante. 

3162. Setting aside release.|-—The ct. will in 
gencral set aside a release, executed after action by 
a pltf. suing in formd pau peria, which would deprive 
the attorney appointed by the ct. of his costs.— 
WRIGHT v. BURROUGHES (1846), 38 CO. B. 3443 4 
Dow. & Ju. 2263; 1 New Pract. Cas. 450; 15 
L. J.C. P. 277; 71. T. O. S. 259; 10 Jur. 860; 
136 I. R. 138, 

.fmnotation :—Consd. Jones v. Bonner (£848), 2 Hxch. 230. 

3163. Resistance to stay of proceedings——Liberty 
to defendant to plead compromise.|— SAUNDER- 
SON v. CONSOLIDATED CrEDIT & MORTGAGE CORIPN., 
Lp. (1890). 6'T. LL. R. 404. 

Where notice of lien disregarded.|—See Sub- 
sect. 4, C., post. 


C. Effect of Notice. 


3164. Necessity for express notice.|—If a pltf. 
compromise the debt & costs with deft. before 
pitf.’s attorney has been paid, the ct. will not 
oblige deft. to pay him, unless he gave notice to 
deft. not to settle with pltf. till his bill should be 
paid.— West v. ITour (1779), 1 Doug. K. B. 238 ; 
99 Ih. R. 155. 
atnnotations —Apld. Griffin «. Kyles (1789), 1 Wy. Bl. 122: 

Graves v. Kades (1814), 5 Taunt. 429. Consd. ‘Townsend 

v7, Keade, Doolev ¢. Reade (1835), 41. J. Ch. 233 , Barker 

® St. Quintin (1844), 12 M. & W. 4413; White v. Pearce 

(1849), 7 Hare, 276; Ross v. Buxton (1889), 42 Ch. D. 

190. Refd. Read » Dupper (1795), 6 Term Rep. 361, 

Bruneadon 7 Allard (1859), 7 W. KR. 581, Per a. Games 

Ne ,.3H & C. 294 The Leader (1868), F. 2.2 AL & Ip 

3it. 

3165. Damages unliquidated.}——-In an 
action for excessive distress, deft. compromised 
with pltf., after notice from pltf.’s attorney not to 
do so without his consent. 

The ct. refused to interpose on behalf of the 
attorney, the case being one of purely unliquidated 

















from deft on the compromise, or that 
the compromise was not ew bond fide 
one '—Jield + pitf.’s attorney was not 
entitled to have the compromise sot 
aside, on the ground that he might 
thereby be deprived of his costs.— 
RAMANATH Durr ov. MATUNGINER 
Dosskk (1873), 12 B. L. Wt. 110.—IND, 


being unjustly 


The 


PART VIII. SECT. 3, SUB-SECT. 4.— 
B. (b) 


3162 i. Setting aside release.J—The ct. 
will not. set aside a release obtained, 
pending suit, by deft. from pltf., nor 
compel deft. to pay pltf.’s attorncy 
his costs, where there bas been no 
collusion.—JOHNSTON v. MATHESON 
(1853), 2 N. S. R. (James), 92.—CAN. 


b. When court will interfere to 
protect solicitor.|}—If, after notice b 
pltf.’s attorney to deft., a bond fide 
settlement, or without notice a col- 
lusive sottlement be mado by deft. 
with pltf., the ct. will interfero to pre- 


equitable interferenee of the ct. cannot 
be invoked on behalf of a solr. in a 
action settled in such a manner, unicss 
thero aro fruits arising from such 
setUlement. upon which the solr.’s 
licen can attach: for there is no Hen 
on the action —-BELLAMY vu. CONNOLLY 
(1892), 15 P. Rt. 87.—CAN. 

d. Setling aside  compromtse.] — 
Where the parties to a suit came to a 
compromise between themselves with- 
out the knowledge of pltf ’s attorney, 
when the suit was at such a stage that 
it. did not appear that pltf. was entitled 
to recover anything, & there was no 
proof that he was to receive anything 


PART VIII. rege SUB-SECT. 4. 


$1841. Necessity for crpress notice. )-— 
Where a compromise of the action has 
been cffected between the partics 
without the intervention of the solrs , 
in order to cntitle pltf.’s solr. to enforce 
his Hen for costs upon the fruits of 
the litigation, by means of an order 
upon doft., collusion must be shown, 
or the act complained of must have 
been done after notice from tho solr, 
complaining.—SANVIDGE vw. ITRELAND 
(1890), 14 P. R. 29.—CAN. 

3164 ii. .}—Apart from any ques- 
tion as to there being fruits of the 
action & the absence of colluston, the 





282 


Sect. 3.—Common law lien on P sed phe recovered or 
preserved: Sub-sect. 4, C.; -sect. 5, A.) 


damages.—Re TovERY v. Payne, Ex p. Hart 
(1880), 1 B. & Ad. 660; 1 Dowl. 324; 9 L. J. 


0.8. K. B. 91; 100 BH. R. 932. 

Annotations :—Consd. Townsend v. Reade, Dooley v. Roade 
(1835), 4 LL. J. Ch. gee Refd. Wright v. Burroughs 
(1846),15L.3.C.P 


3166. - To macy charged.|—-In an action for 
specific performance & damages deft. by his defence 
denied liability, but he paid into ct. £50 in satis- 
faction of all damages, if any, to which pltf. was 
entitled. Ife also counterclaimed for damages. 
After the reply had been delivered & notice of 
trial given, but before trial, pltf., without the 
knowledge or intervention of his solr., entered 
into negotiations with deft. & his solrs., which 
resulted in an agrcement of Nov. 2, 1888, that the 
action should be setiled on the terms that pltf. 
should receive the £50 paid into ct, infull dischar, . 
of all claim by him, deft. to do whatever might 
necessary to enable pltf. to obtain payment cue 
of ct. of the £50. On Nov. 3, 1888, pltf. signed a 
notice of his intention to appear in person, which 
was served upon his solr. On Nov. 4, pltf.’s solr. 
wrote to deft.’s solr., giving them notice not to pay 
pltf. any money until his costs in the action had 
been paid. On Nov. 10, deft.’s solrs. obtained 
payment out of ct. to themselves of the £50, & on 
Nov. 13 they paid it over to pltf. 

There was no evidence that the compromise was 
entered into to deprive pltf.’s solr. of his costs :— 
Held: the £50 must. be treated as the fruits of the 
action, & after express notice of pltf.’s_solr.’s 
lien, neither deft., nor his solrs., were entitled to 

ay that money to pltf. in disregard of the notice. 
nasmuch as the money did not come to deft.’s 
hands, & no notice was given to him, he was 
under no liability to pltf.’s solr.; but pltf. & 
deft.’s solrs. were liable to pay to pltf.’s sulr. the 
£50 or such less sum as should satisfy his lien. 

The solr.’s lien is merely in truth a claim for the 
equitable interference of the ct. on behalf of the 
solr. (StiRLING, J.).—Ross v. Buxton (1889), 
42 Ch. D. 190; 58 L. J. Ch. 4423; 60 7. T. 680 ; 
543. P.85; 38 W. R. 7). 

Annotations : A ld. The ee oe) P. 77. 

v. Hetley (1899), 44 Sol. J . 134 

3167. Liability where notes disregarded—Of op- 
posing solicitor.|—If dcft.’s attorney pay to pltf. 
the debt & costs recovered, after notice from pitf.’s 
attorney not to do so till his bill has been first 
satisfied, the former is Hable to pay over again 
to the latter the amount of his lien on such debt 
& costs of the suit.—-READ v. DuPPER (1795), 6 
Term Rep. 861; 101 ¥8. R. 595. 

Annotations :—Consd. Townsend ». Reade, Dooley v. Reade 

(1835), 4 L. J. Ch. 233; Ross v. Buxton (1889), 42 Ch. D. 


190. Refd. Taylor v. Watson (1829), 4 Man. & Ry 
K. BR. 259; Tho Araminta (1856), Sw. 81. 





Refd. Watts 





3168, —— .|—Ross ». BUXTON, No. 3166, 
ante. 
3169. ——— Of client.|—An attorney has a lien 


upon a sum awarded in favour of his client, as 
well as if recovered by judgment: & if after notice 
to deft. the latter pay it over to pltf., plif.’s attorney 


lien of a solr. for his costs of the action 
is dependent upon notice, which must 
be cloar & explicit to the opposite 
party, that his costs are unpaid, & 
that he looks to the proceeds of the 
action for the payment thereof.— 


DE Santis v. CANADIAN Paciric Ry. —cA 
Co, Bere W.R. 3381; 140. L. R. 
108.—CAN 56. R. 478.—CAN 


8172 i. Liability where notice dia- 


Sufficier 
reyarded—Of onposing part ae ULLI- igedied 


Bom. 27.— IND, been effecte 


—Tf, after notice by pltf.’s 

attorney to deft., a bond 

be made by deft. with pltf., 

interfere to prevent the attorney being 

uajuatly deprived of his costs. cn eon Held: 
ae weY (1849), 5 U. C. 628. 


——.]-— Hatt v. GRIFFITH (1884), 


; of, fare Pe — N igus 

7 agreement but before paymen 

ANJI v. RaGuowsr (1904), I. L. BR. 30 afer @ a compromise of the action has 
ed between the parties 


SOLICITORS. 


may compel a repayment of it to himself, & he will 
not be prejudiced by a collusive release from pltf. 
to deft.—ORMEROD v. TATE (1801), 1 Hast, 464; 
102 BE. R. 179. 


Annotations :-—Consd. Slater v. Sunderland He 
33 L. J. Q. B. 37; Ross v. earn alee te 
Refd. The Araminta (1850), Sw. 81 
Lightbound (1917), 116 L. T. 790. 


3170. iA suit was compromised 
between pltf. & deft. by payment by the latter to 
the former of a certain sum. eft. had notice of 
the lien of pltf.’s solrs. for the. conta of the suit. 
Ordered, on the petition of the solrs., that pltf. 
& deft.,or one of them, should pay the solrs. their 
taxed costs of the suit & of the petition not excecd- 
ing in the whole the sum paid by deft. to pltf. on 
the compromise.—-WHITE v. PEARCE (1849), 7 
Hare, 276; 18 L. J. Ch. 462; 14 L. T. 0. S. 218; 
13 Jur. 999; 68 IK. R. 118. 
see an :---Consd. Ross v. 


3171. .] — After declaration pltf. 
executed a release to deft. & gave his own attorney 
notice not to proceed; the release was pleaded ; 
to this plea there was a replication confessing the 
release ; judgment was signed for the costs, & writ 
of execution issued. Notice was then given to the 
sheriff by pltf. not to execute process on peril of 
being treated as a trespasser, & thereupon pltf.’s 
attorney obtained an order, calling on pltf. ‘ or 
deft. ’’ to pay his costs :—Held; this was a proper 
case for the interference of the ct., & the form of 
the order was good.—Hx yp. GAMES teres 3 
H.& C. 2914; 33.1. J. Ex. 317; 159 E. &. 543. 


Auianons -—Consd. Ex p. Moreison (1868), L. R. 4 Q. 3B. 
153. Refd. Langley ». Headland (1865), 6 New Rep. 


n, credgye 
h. D. 
Stoner e 








Buxton (1889), 42 Ch. D. 








3172. 








Of opposing party.]— WHITE v. 

PEARCE, No. 3170, ante. 
3 ——.|— kx p. GAmes, No. 3171, ante. 
3174, ——~ Of third party.] — TOWNSEND Vv 


READE, DooLry v. READE, No. 3080, ante. 


Sun-secr. 5.-— Erenct oF SET-OFrr OF JUDGMENT, 
Costs, ETC. 
A. Proceedings in Same Action. 

See, now, Rt. S. C., Ord. 65, r. 14. 

8175. Whether solicitor’s lien displaced—Inter- 
locutory costs.}|—PItf. is entitled to set off inter- 
locutory costs in the same cause, payable by him 
to deft., against the debt & costs recovered by 
him on the final result of the cause; notwith- 
standing the objection, of deff.’s attorney on the 
ground of his lien, which only attaches on the 
general result of the costs, etc., of the cause.—- 
HOWELL v HARDING (1807), 8 Kast, 362; 103 
E. R. 382. 
Annotations :—Apld. 

Distd. “Aspinall: 

716. Apld. R 

3176. 
Price, 375 ; 
Annotation :--Consd. Redit 1. 


Lang v, a (1815), 1 Pee me 
ve. Stamp (18 24), 4 la & aS 
.v. Burke (1829), 7 L. J. 0. S. K. B 430. 


.|-~LANG v. Weneae 1815), 1 


145 BH. R. 1434. 
Lucock (1833), 3 L. J. Ex. 








without the intervention of the - 

& pltf.’s solr. gave notice to deft.’s 

solr. after the agreement but before 

payment of theo money vs upon :— 
this was sufficient notice 

SANVIDGE v. IRELAND (1890), 14 P. Te 

29.--CAN. 


PART VIII. ancl SUB-SECT. 5. 


settlement 
the ct. will 


8175 i. Whether solicitor’s lien dis- 
placed——Interlocutory costs.|--DAWSON 
av. MOFFATT (1884), 10 P. R, 366,— CAN. 


Part VIIT.—Soticitor’s Lien. 


3177. —— J—Pitf. after giving notice of 
trial withdrew his record, & deft. obtained a rule 
for payment of the costs of the day which were 
taxed. At the next assize, pit{. obtained a verdict, 
& a new trial was afterwards granted on payment 
of costs: —Held: deft. might set off the costs 
due to him against those payable on the rule for 
the new trial—Dor d. DANGERFIELD v. ALLSOP 
(1829), 9 B. & C. 760; 7L. J. O. 8. K. B. 331; 


109 EK. N. 283. 
Annotation :—Apld. Marshall v. Geary (1830), 9 L. J. O. 8. 
kK. B. 9. 


3178. J—A rule was obtained by 
deft.’s attorney to set aside the service of the writ 
for irregularity, with costs. Deft. afterwards 
became bkpt.:—Held: pltf. might set off his 
debt against the costs of that rule; & deft.’s 
attorney had no lien upon those costs. 

The case of Doe d. Dangerfield v. Allaop, No. 3177, 
ante, confirmed the principle that the lien of the 
attorney docs not extend to interlocutory costs 
(LITTLEDALE, J.).—MARSHALL v. GEARY (1830), 
QJ. J. 0.8. K. B. 9. 

3179. -|—Interlocutory costs due to 
one party may be set off against final costs due to 
the opposite party without regard to the attor- 
ney's Hen ——MoLLibay v. LAWES (1837), 3 Bing. 
N. ©. 774; 3 Hodg. 180; 132 EB. R. 6093 sub 
nom. HALLIDAY v. LAwss, 4 Scott, 475 ; sub nom. 
Tlonmay v. LAWER, 6 L. J.C. P. 237, 

3180. ---— -|—Costs receivable & payable 
by two parties, ordered to be mutually set off, 
without regard to the lien of the solrs.—CAaTTeLL 
v. SIMONS (1843), 6 Beav. 304; 40 Ie. R. 848, 
Annotations -~-Apld. Re Bank of Hindustan, China & Japan 

(1867), 17_L ‘t. 198, Robarts » Buée (1878), 8 Ch. D. 

198, . Bryon v. Metropolitan Saloon Omnibus Co. 

(1859), 4 Drew. 546. 

3181. .|—Costs of issues in fact found 
for pltf., & costs of a judgment on demurrer given 
for deit.. in the same suit, ‘‘ are interlocutory 
costs,’ within the meaning of the 98rd rule of 
JTilary Term, 1831, & may be set off against each 
other, without regard to the attorney’s lien.— 
Scorr v. DE RIcnEBOURG (Count) (1851), 1] C. B. 
se ; 20L. J.C. P. 268; 15 Jur. 882; 188 WR. 

re 


Annotations :-—Refd. Melville v. Leeson (1858), 27 L. J. Q. B. 
$18; Little v. Philpotts (1862), 2 B. & 8. 383. 


3182. -—- ——~ Unless payment made condition 
precedent.|—By a judge’s order deft. was allowed 
to go to trial upon payment of a certain sum of 
money, together with the costs of the cause up 
to the date of the order; & deft. having recovered 
a verdict without previously complying with the 
terms of the order :—Held: the costs taxed in 
his favour on the postea could not be set off against 
the mterlocutory costs, so as to deprive pltf.’s 
attorney of his lien.—ASPINALL v. STAMP (1824), 
3B. & C. 108; 4 Dow. & Ry. K. B. 716; 107 
E.R. 674. 


Annotation :—Distd. Doo d. Dangerficld v. Allsop (1829), 
9B. & C. 760. : - ! 


























3175 fi J— WORDEN 1? 


-_.46 (1897), 1 N. B. Eq. Rep. 450. recovered, was 





—CAN 
8176 iii, —— ——,}~ 

(1899), 18 P. Rn, Fi CAR eo BUTE recovered against 
8175 iv, ——- eft jg cntitled  JUGEMen’, 


to a set-off of interlocutory costs in the 
same CAKE, Payable to him by piltf. 
against the damages & costs recovered 
against him in the final result of the 
cause; notwithstanding pltf.’s at- 
torncey’s lien, which only attaphed on 
the general result of the action.— 








against all of whom a verdict had been 
allowed, on & summary 
eppices after Judgment, to set off 
the amount of a judgment, which he had 
itf., against 
eut against him & his co-defts., 
he attorney bis Hen for 
costs.— FORTUNE v. 

1U.C. R. 408.—CAN, 


h. —— Jien for advance to client 
for amount of ;udgment.]-—-CAMERON tv, 
CAMPBELL (1854), 12 U. C. 
1 P. KR. 170.—CAN 
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3183. -|—Costs payable to the 
parties in the course of interlocutory proceedings 
in a cause, may be set off against each other, 
notwithstanding the attorney’s lien. Thus, where 
in an indictment, both deft. & prosecutor gave 
notice of trial, both made default, & there were 
rules upon each to pay the costs of the day to the 
other, it was held, that the costs upon one of 
those rules might be set off against the costs of 
the other notwithstanding the lien of the attorney. 
But where the payment of such interlocutory 
costs is made a condition precedent to the party 
having the benefit of any proceeding, such costs 
cannot be sct off against interlocutory costs 
which may become due to the party in a subsequent 
stage of the cause. They may, however, be set 
off against interlocutory costs due to the party 
before the costs which are to be paid as a con- 
dition precedent became payable.—lRh. v. BURKE 
(1829), 7 L. J. O. S. K. B. 380. 

3184. .|—Interlocutory costs 
may be set off against final costs, subject to the 
attorney’s lien.— Dor d. Hope v. CARTER (1832), 
1 Dowl. 260; 1 Moo. & S. 516; 11.7. GP. 
97. 
ani eialion :—-Distd. Holliday v. Lawes (1837), 3 Dodge. 


3185. ——- Though change of solicitor.]— 
Sums of costs incurred in the same suit or proceed- 
ings, though payable under different: orders, may 
be set off against cach other; & this right of the 
partics is not affected by the solr.’s lien. So 
held, where deft., after becoming liable under 
orders in the suit to pay costs to pltf., had changed 
his solr., & subsequently under another order 
became entitled to receive a smaller sum of costs 
from pltf,; & although the application to set off 
was made by pitf. after notice from deft.’s solr. 
that he claimed a lien upon the smaller sum.—- 
RoBarts v. BuEE (1878), § Ch. D. 108; 47 L. J. 
Ch. 414; 26 W. BR, 393. 

Annotations :—-Refd. Blakey 1. Latham (1889), 41 Ch. D. 
518; Rall v. Hall, [1891] VP. 302; Westacott v. Bevan, 
1891] 1 Q. B. 774. 

3186. Costs of separate parties.|—Where a 
verdict was found against one of three defts., & 
in favour of the other two, the ct. deducted the 
costs of the two out of pltf.’s costs & damages 
against the onc, without regard to pltf.’s attor- 
ney’s lien.—GEORGE v. ELSTON (1835), 1 Bing. 
N.C, 513; 3 Dowl. 419; 1 Hodg. 63; 1 Scott, 
518; 4L. 3.0. P. 107; 181 BK. R. 1215. 
Annotations :-—Consd. Starling v. Cozens (1835), 2 Cr. M. 

& R. 445. Apld. Lees v. RefMfitt (1835), 3 Ad. & El. 707; 

Sidney tv. Ranger (1845), 6 L. TT. O. S..165; Seott rv. 

De Richebourg (1851), 11 C. B. 447. Refd. Eades vt. 

Everett (1835), 4 L. J. Kx. 22). 

3187. .J]—Where, in trespass against 
A. & B., the verdict is for A. & against B., the 
costs of A. may be set off against the costs payable 
by B. without regard to the lien of pltf.’s attorney 
although A. & B. plead separately, & appear 
by separate attorneys & counsel.—LEES v. REFFITT 
































solr.’s lien.—L&V1 BLUMENSTIEL & Co. 
w EKpwakps (1905), 11 0. L. R. 30; 
5 O. W. R. 796; 6O.W. RR. 734.—CAN, 


1, ——-.]—A agolr.’s lien upon costa, or 
upon a fund recovered through him by 
a party in an action is subject to the 
rights of the parties infer ee, including 
the right of set-off or deduction of costs 
as between successful & unanccessful 
defts —M CorMaokK v. Ross, [1804j 2 
I. R. 645.—IR. 

m. Diseretion of court.)—AUowance 
of set-off for costs between parties 


Itf.’s 


Hickson (1842), 


R. 159; 


gape v. SHaw (1901), 35 N. B. FR. k. .J—Con. Rule 1164 is special under Rule 20 as to costs, notwith- 
: : authority for setting off the costs tax- standing solr.’s lien for costs, is a 
8186 {. Costa of separate parties.) able to deft. against those taxable matter of the ct.’s discretion.— 
~—One of the several defts. in a cause, against him without any saving of the SUTHERLAND vr. SprRUCK GROVE No, 


284 


Sect. 3.—Common law lien on property recovered or 
preserved: Sub-sect. 5, A. & B.) 


(1835), 38 Ad. & El. 707; 111 BE. R. 582; sub nom. 
LEE v. KENDALL, 5 Nev. & M. K. B. 340; 1 Har. 
& W. 316; 51L. J. K. B. 19. 

Annotations -—Apld. Scott v. De Richebourg (1851), 11 


ae i 447, Reid. Pocock v. O'sShaunessy (1837), 6 Ad. & 
ol. 807, 
3188, -- -.J|—In trespass against two 


defts., pltf. obtained a verdict against one, & the 
other was acquitted. The ct. made absolute 
without costs a rule for setting off the costs of 
successful deft. against the damages & costs 
awarded for pltf. against the other deft., dis- 
regarding tho attorney’s lien.—RAWLINGS | v. 
SEWELL (1839), 7 Scott, 230. 

3189. -|—Where, upon the hearing of 
a cause petition, the petition was dismissed with 
costs as against all resps., except one, who was 
also the solr. of resps. in the cause, & a petition 
was afterwards presented by two of resps., the 
sole. not being one, praying that the costs payable 
by petitioner on the former petition might be 
retained & deducted by the solr. of resps. out of 
the costs payable by the solr., it was held that 
such retainer & deduction was proper to be made. 
erie v. RANGER (1845), 6 L. LT. O. S. 165, 

WC, 

3190, --—--- Issues found for plaintiff & defen- 
dant.|—--In an action on the case containing several 
counts in the declaration sume issues were found 
for pltf. & some for deft. :---J/eld; the master in 
taxing the costs was correct in deducting the 
costs of deft.’s issues from plt£.’s costs, & the len 
of pltf.’s attorney was only upon the balance 
coming to plitf—Eapes v. Everatr (1835), 3 
Dowl. 687; 4 1. J. Fx. 221. 

EGY :~-Refd. Crowther xv. Filwell (1838), 6 Dowl. 








3191. —--— —-—.]——-By an arbitrator’s award in 
an action pitf. was ordered to pay a sum of moncy 
to deft., & deft. was ordered to pay pltf. a part 
of his costs when taxed :— Held: deft. was cutitled 
to have the debt set off against. the taxed costs, 
& the right of set-off in such a case was not inter- 
fered with by the ordinary solr.’s lien for costs. 
—PRINGLE v. GLOAG (1879), 10 Ch. D. 6763; 48 
I. J. Ch. 8805 401.7. 512; 27 W. R. S74, 


Annotations --——Consd. Re Harrald, Wilde v. Walford (1883), 
62 L. J. Ch. 435, Iedwards +. Hope (1885), 14 Q B.D. 
922; Puddephatt v. Leith (No. 2), [1916] 2 Ch. 16%. 


B. Separate Proceedings. 

See, now, R.S. C., Ord. 65, r. 14. 

3192. Discretion of court.|—-The ct. upon an 
application to set-off cross judgments in distinct 
actions is entitled, notwithstanding R. 8S. C,, 
Ord. 65, r. 14, to order that the set-off shall be 
subject to the len for costs of the solr. of the 
opposite party, for assuming that RK. 8. C., Ord. 65, 
yr. 14, applies to a set-off in distinct actions, it leaves 
the ect. a discretion to allow the set-off, cither 
subject to or notwithstanding the solr.’s lien, & 
if it has no application the ct. has the same dis- 
cretion by the practice previous to Reg. Hil. 
Term, 1853, r. 63, which, since the repeal of that 
rule by the new rules, is revived.—EDWARDS v. 
Horr (1885), 14 Q. B. D. 922; 54 L. J. Q. B. 
379; 53 L. T. 693 33 W. KR. 672, C. A. 

a. -—Folid. Blakey v. Latham (1889), 41 Ch. D. 

a e 


Apld. Hassell v. Stanley, [1896] 1 Ch. 607. Distd. 
Goodfellow v. Gray, [1899] 2 Q. B. 498. Consd. Roid v. 





SOLICITORS. 


Cupper, [1915] 2K. TR. 147. Expld. & Distd, Puddephatt 
v 18. Refd. 


eith (No. 2), (1916) 2 Ch. 168 Re Bassett, 
ke p. Lewis (1895), 65 L. J. Q. B. 144; David v, Kees, 
{1904] 2 K. B. 435. 
3193. .|--Pltf. in a patent action brought 
a@ separate trademark action against same deft. 
An appeal by pitf. from the judgment in the patent 
action was dismissed with costs. Under an order 
in the trade mark action, certain costs in that 
action were ordcred to be paid by deft. to pltf, 
Deft. in the patent action having issued execution 
for the costs of the appeal in that action, pltf. 
paid the same to the sheriff under protest. Plt#. 
in that action then moved, under R. 8. C., Ord. 65, 
r. 14, that, notwithstanding a licen claimed by 
deft.’s solr. on the costs ordered to be paid by 
him, pltf. on the appeal, he might set off against 
those costs the costs ordered to be paid to him in 
the trade mark action, as well as certain costs in 
the patent action which, prior to the appeal in 
that action, had been ordered to be paid to him by 
deft. :—Held : Rt. S. C., Ord. 65, r. 14, applied only 
to the costs in the saine action, & not to costs in 
different actions; & accordingly, pltf.’s right to 
set off his costs in the trade mark action against 
the appeal costs in the patent action was inter- 
cepted by the solr.’s hen; but his right of set off 
as to the costs in the patent action only was not 
so intercepted.— BLAKEY v. LATHAM (1889), 41 
Ch. D. 618; 60 TT. 624; 37 W. RR. 569. 
Annotations :—Apld. UWassell v. Stanley, [1896] 1 Ch 
Consd. Goodfellow v. Gray, [1899] 2 Q. B. 498. Apld, 
Bake vw. French (1907), 76 L. J. Ch. 299. Consd. Iecid 
*. Cupper, [1915] 2 K. Bo 147.) N.F. Puddephatt uv. Lelth 


(No. 2), (1916) 2 Ch. 168. Refd. Ze Bassett, for p. Lewis 
eh; 65 L. J. QB. 14430 David v. Rees, [1901] 2 1K. 1, 
Je 


3194. -.|- -The ct. when exercising common 
law jurisdiction, has, apart from any R. 8S. C., a 
discretionary power, wlich was formerly possessed 
by the superior cts. of common law, to set off 
against one another judgments for costs in separate 
independent actions. 

At the trial for an action for assault pltf. 
obtained a verdict against deft. In a previous 
action brought by same pltf. against same deft. 
& his wife for slander, judgment had been entered 
for defts. with costs. Judgment was directed to 
be entered in the assault action in accordance 
with the verdict, with costs, & on application of 
deft. the judge ordered that defts.’ costs in the 
slander action should be set off against pltf.’s 
costs in the assault action :-—Held: the judge 
had a discretion to order the set off of costs, not- 
withstanding pltf.’s solr.’s lien, & he had rightly 
exercised his discretion.- Rerp v. Cupprer, [1915] 
2K.B.147; 8tl. J. © B. 578; 112 1. TP. 5738 ; 
31 TT. L. R. 108; 59 Sol. Jo. 144, C. A. 
Annotations :- -Folld, Puddephatt v. Leith (No. 2). [1916] 

2Ch. 168. Consd. Knight 7. Kuight, (1925) Ch. 835. 

3195. —- .]—Primd facie the ct. ought not, 
owing to the existence of a solr.’s lien, to refuse a 
set-off, if as between the parties to the action it 
would be fair & just to allow it, & if no fraud or 
imposition has been practiced on the solr. by 
collusion between them. 

Pitf. brought an action in the Ch. Div. for an 
injunction to restrain deft. from voting otherwise 
than in accordance with pltf.’s direction in respect 
of certain shares which had been transferred to 
him by pltf. by way of mtge. to secure the repay- 
ment of a loan, & obtained an order with costs. 
Deft. had previously brought an action in the 





607. 





519 TRuRAL MUNICIPALITY (NO. 2)  ceedings.}—BELu v. WrichTr (1895), 8s8ONS BANK v. COOPER (1899), 18 P. R. 

(Alfa.), [1919] 1 W. W. RR. 282; 44 2458. C. R. 656.—CAN. 396.—CAN. 

ee oN I s B 8192 ii J—Youne v. Mrap 
: ris PART VHI. SECT. 3, SUB-SECT. 5.—B. eee baal . . , 

Slee A Ga [1917] 21. It. 258.—IR, 


administration pro- 


31921. Discretion of court.J}—MoL- 


Part VIII.—Sounicrror’s Lien. 


K. B. Div. for payment by pltf. of the arrears of 
interest then due on the loan & recovered judg- 
ment with costs. On an application by deft. in 
the Chancery action that he might be at liberty 
to set off the costs ordered to be paid by him to 
pltf. against the sum ordered to be paid by pltf. 
to him in the K. B. action :—Held: (1) the ct. 
had a discretion to allow a set-off; (2) having 
regard to the fact that pltf.’s claim in the Chancery 
action might have been raised by counterclaim in 
the K. B. action, in which case a sct-off would 
have been a matter of course, the ct. ought to 
allow the set-off notwithstanding pltf.’s solr.’s 
lien.—PUDDEPHATT v. Leiru (No. 2), [1916] 2 
Ch. 168; 85 L. J. Ch. 543; 114 L. T. 1159; 60 
Sol. Jo. 568. 


annotation :—As to (2) Consd. Knight v. Knight, [1925] Ch. 
839 


3196. High Court & county court proceed- 
ings.|—Costs in the High Ct. cannot be set 
ofl against costs obtained in the county ct. although 
the proceedings are between the same parties. 
hk. 8S. C., Ord. G5, r. 14, does not apply to costs 
in independent proccedings.—HASSELL v, STANLEY, 
[1896] 1 Ch. 607 ; 65 L. J. Ch. 494; 74 L. T. 375; 
44 W. RR. 405; 40 Sol. Jo. 356. 
Annotations — Consd. David v. Rees, [1904] 2 K. B. 435, 

Expld. Reid v. Cupper, [1915] 2 K. B. 147. 

3197. Whether solicitor’s lien defeated.| — If 
A. recover against C. & C. recover against A. & 
BB. the et. will permit C. on motion to set off the 
damages which he has recovered against those 
obtained by A. on his undertaking that the bill 
of A.’s attorney in the first action shall be satisfied, 
he having a lien on the judgment tor his costs.— 
MITCHELL v, OLDFLELD (1791), 4 Term Rep. 123 ; 
100 ik. R. 929, 
annotations :-— Apld. Randle v, Fuller (1795), 6 Term Rep. 


156. Expld. Howell cv. Harding (1807), 8 Eust, 362. 
Mentd. Loe v. Darnton (1802), 3 Kast, 149. 


3198, ——.]—Where there are costs in equity 
& at law due trom the opposite parties, the ct. will 
not set off the costs at law against those in equity, 
if the solr. in equity claims his lien on the latter.-—- 
SMITH v. BROoCKLESBY (1792), 1 Anst. 61; 145 
EK. TR. 800. 

Annotation :-—Consd. Lane v. Pearce (1823), 12 Price, 742. 

3199. |—MoRLAND & HAMMERSLEY v. 
LAsuLey (1701), 2 Hy. Bl. 441,n.; 126 KH. 1. 638. 

3200. ——--.]—GaBBiIT v. CHAYroR (1793), 1 
Anst. 279; 145 HK. R. 872. 

Annotation :—Refd. Lane v. Pearce (1823), 12 Price, 742. 

3201, |—The ct. will allow the costs 
recovered by A. against B.in one action to be set 
off & deducted from the damages & costs recovered 
by B. against A., C. & EK. in another action, not- 
withstanding the attorney of B. swears that he 
believes B. to be insolvent, & that there is no fund 
out of which the attorney’s costs can be paid, but 
the damages & costs su recovered by B.—DENNIE 
v Lnuiorr (1795), 2 Hy. BL 587; 126 E.R. 719. 

8202, |—The hen of plitf.'s attorney upon 
the debt & costs recovered m the cause must be 
satisfied before deft. is entitled to set off the costs 
recovered by him in another cause against pltf., 
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upon a summary application to the cl.—RANDLE 
v. FULLER (1795), 6 Term Rep. 456; 101 E.R. 
646. 


Annotations :—Distd. Howell v. Harding (1807), 8 East, 
362; Tuylor v. Cook (1830), You. 201. 


3203. .]—The lien of pltf.’s attorney upon 
the debt & costs recovered in the cause after 
affirmance upon writ of error, must be satisfied 
before detts. are entitled to set them off against a 
judgment recovered by them in another cause 
against plitf. ; & costsin error are costs in the cause. 
—MIDDLETON v. HILL (1813), 1 M. & S. 240; 105 
KH. R. 90. 


Annotations :-——Apld. Stephens v. Weston (1824), 3 BB. & C. 
535. Refd. Bull v. Fuulkner (1848), 2 Do G. &¢ Sm, 772. 


3204. -|—The ct. will not direct the costs of 
a suit & of an action between the same partics to 
be set off against cach other.—Wkriaut v. MUDIE 
(1823), 1 Sim. & St. 266; 1L. J. 0.8. Ch. 1386; 57 
i. R. 107, 


Annotations + _Apld. Bake wv. French, [1907] 1 Ch. 428. 
Consd. luddephatt v. Leith (No. 2), [1916] 2 Ch, 168, 
Reid. Ze Adanis, Zr p. Griffin (1880), 14 Ch. D. 37. 


3205. -|—A bill in equity was dismissed 
with costs, & pltf. brought an action for the same 
cause, & recovered a verdict. The costs in equity 
may beset off against the judgment, subject to the 
lien of the attorney.—HARRISON v. BAINBRIDGE 
(1824), 2 B. & C. 800; 4 Dow. & Ry. K. B. 363 ; 
214.5. 0. S. K. B. 1713; 107 H.R. 580. 


Annotations :-—Expld. Stephens v. Weston (1824), 3 B. & C. 
po: Apld. Webber v..Nicholas (1826),5 L. J. O. 8S. CG. P. 
] 


3206. .|— Where an action is brought for a 
simple contract debt, which is not denied, the ct., 
on motion, will set off a judgment obtained by 
deft. against pltf. in that action ; subject to the 
lien of the attorney in the judgment. for his costs.— 
RUSSELL v. MAY (1828), 7h. J. O. S. 1K. 3B. 88. 
3207. .}—No set-off of judgments will be 
allowed, even though they arise out of the same 
award, without satisfying the attorney’s lien.— 
DometTr v. HELYER, HELYER v. DomMert (1834), 
2 Dowl. 540. 
SL ts :—Consd. Little v. Philpotts (1862), 2B. & S. 


8208. .|—A., in an action, became entitled 
to receive costs from B., &, in a suit respecting the 
same matters, he became lable to pay costs to 
B. A., being unable to obtain payment, asked by 
petition that the costs might be sect off, but the 
application was refused. 

I must refuse the prayer of this petition. ... 
I could not grant 1t without interfering with the 
solr.’s hen (ROMILLY, M.R.).—CoL.Lert v. PRESTON 
(L852), 15 Beav. 458 ; 51 E.R. 615. 

Annotations :-—Consd. Throckmorton v. Crowley (1866), 

L. RS xg: 196. Distd., Kobarts v. Buce (1878), 8 Ch. D. 


198. Apld. 7ic Huirald, Wilde © Walford (1883), 62 
L. J. Ch. 435. 


3209. |—An attorney conducting a cause 
for pitf., though not the attorney on the record, 
after verdict, but before judgment, bond fide 
purchased from his client the benctfit of his verdict, 
& gave notice of this to deft. Afterwards same 
pitt. became nonsuited in another action against 























3197 i. Whether solicitor’s len de- 
fcated.|\—-When the ct. allows one 
judgment to be set, off aguinst another, 
it must be subject to the uttorney’s 
lien generally, & not mercly to the 
extent of tho taxed costs in the parti- 
cular suit. Roarrs v, LEDDEN (1842), 
2 Kerr, 59.—CAN, 

3197 nu. ——-.} — rep v. 
(1853), 1 PL. it. 321.—CAN, 

3197 ii. -+~Where judgment was 
elven for payment by pltf. to the in- 
solvent deft. of the costs of the action, 
SX deft.’s sulrs. wero by an order of 
cl. declared to have a licn upon such 


SMITH 





judgment, & to Lave the sole right to 
control the Judgment & execution to 
the extent of their costs betweenjsolr. 
& cent, & pltf. became entitled 
aguinst deft. to costs of garnishing 
proceedings upon the judgment, begun 
before the Hen was declared :—~Zleld : 
Rule 1205 did not apply to enable a 
set-off of the costs to be made.- - 
CLARKE 1. CREIGHTON (1800), 14 BP. A. 
100.— CAN. 


8197 iv. -——.}—Semble: when costs 
in a particular suit are payable to & by 
ditforent parties to it there may be a 
set off, & no question of the poir.'s lien 


Will be entertained to prevent it,— 
THOMPSON v. DIDION (189), 10 Man, 
L. R. 301.—CAN, 

8197 v. -,J—There can be no set- 
off of damages or costs between the 
Bane parties in different actions, to 
the prejudice of the solr.’s Len: that 
is the effect of Rule 1205.—TURNER 
v. DREW (1897), 17 BP. RR. 475.—CAN, 

3197 vi. ———.]—Prund facte a set-off 
of the costs of two actions shoud not 
be refused owing tu a pulr.’s lien for 
costs if as between the parties theim- 
selves it would be just to allow it & 
if no fraud or imposition has been 
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Sect. 3.—Common law lien on properly recovered or 
preserved: Sub-sect. 5, B.; sub-sect. 6, A.] 


same defts. A rule having been obtained to set 
off the one judgment against the other :—Held: 
the set-off was subject not only to the lien for costs, 
but to any equitable rights acquired in the judg- 
ment.—SIMPSON v. LAMB (1857), 7 E. & B. 84; 26 
L. J. Q. B. 121; 28 L. T. O. S. 245; 3 Jur. N.S. 


412; 5 W.R. 227; 119 B. R. 1179. 

Annotations :—-Mentd. Smith v. Selwyn (18457), 5 W. R. 
682; Knight v. Bowyer (1858), 2 De G. & J. 421 ; Ander- 
son v. Radcliffe (1860), FB. B. & KE. 806; Hilton r. Woods 
(1867), L. R. 4 Mq. 432; Davis v. Freethy (1890), 24 
Q. B. D. 519; Pittman v. Prudential Deposit Bank 
(1896), 13 T. L. R. 110. 


3210. .|— Where pltf. is ordered to pay costs 
on interlocutory applications, which are partly 
in respect of matters in the suit itself, & partly in 
other suits, deft. has a right to set off those costs 
against costs which he is ordered to pay, where 
pltf. is alone the applying party; but where ho 
is not, but others join with him as to their interests, 
there is no such right of set-off.—JENNER v. 
Morris, WEBSTER v, JENNER (1863), 2 New Rep. 
479; 11 W. RR. 948. 

8211. |—A. having obtained a verdict 
against B. & co., his bankers, for the amount of his 
cash balance & nominal damages for dishonouring 
his cheque, & H. & co. having brought actions 
against A. upon bills of exchange to a larger amount 
which they had discounted for him, the judge 
stayed the execution in A.’s action until the fifth 
day of the folowing term. 3B. & co.’s actions m 
the meantime ripcued into judgments. The ct. 
allowed the judgments to be set off against each 
other, subject to the lien, if any, of A.’s attorney, 
notwithstanding A. had in the ncantime become 
bkpt., & thus the interests of third parties had 
intervened.—ALLIANCE BANK OF LONDON & 
LIVERPOOL, Lrp. v. HOLFoRD, TloLFoRD v. ALLI- 
ANCE Bank oF Lonpon & LiveRPoon, Lrp. 
(1864), 16 C. B. N.S. 460: 143 E.R. 1207. 

3212. ——.|—An adjudication in bkpcy. ob- 
tained by D. against C. was set aside, & D. was 
order to pay C. his costs, for which, if not paid 
when taxed, C. was to be at liberty to issue exeeu- 
tion. D. then executed an assigmmnent to trustees 
for his creditors in the form of Bankruptcy Act, 
1861 (c. 184), Sched. D. The costs were after- 
wards taxed. C. at the date of the deed owed J). 
& sum excceding the amount of the taxed costa. 
If C., who had not acceded to the deed, was 
reckoned as a creditor of D. for the amount of 
taxed costs, the deed was not assented to by the 
requisite majority of creditors. C.’s solv. had not 
been paid tus bill of costs in the bkpcy. proceedings, 
& claimed his lien on the costs payable by LD). :— 
Held: ©.’s solr. was entitled to a lien on the costs 
ordered to be paid by C. to D., & therefore the debt 
due from C. to D. could not be set off against 
them.—Jte Davies, Fx pp. CLELAND (1867), 2 Ch. 
App. 808; 36 L. J. Bey. 45; 17 J. T. 187; 15 
W. R. 1160, L. J. 








Annotahons :—Distd. Mercer v. Graves (1872), L. R. 7 
. B. 499. Consd. Robart v. Buee (1878), 8 Ch. D. 108, 
efd. Wilde vu. Walford (1883), 31 W. R. 518; Re City 


eine Grandfield’s Case, Stepbenson’s Case, [1926] 
Ch. 


3213. --——.]—-Declaration on orders having the 
ractised upon the solr. by collusion should be entered 

etween them. ‘This principle was 
applied where it did not appear that 
the solr. could not recover his costs 
from his client.—UNIon Bank or 
CANADA v. BALLARD, [1919] 3 W. W. BR. 
988, 49 D. L. li. 640.—CAN, 


3197 vii. -}—Where on an appli- 
cation by defts. that satisfaction of a 
decree obtained against them by pltf. 


hibitory order ha 


decree :—Held : 
set-ot! was 
not @ case 





decree upon an award in their favour 
against pitf., it appoared that a pro- 
been made against 
pitf. in execution of a decree obtained 
by a third party. & the attorncy for 
pitf. claimed a lien for costs on such 
dofts.’ application to 
roper, but that this was 
n which the ct. ought to 
hold that the solr.’s lien intercepts the 


SOLICITORS. 


force of judgments of nonsuit, in suits which deft. 
had brought against pitf. in Ireland. Plea of 
set off on judgments recovered by deft. against 
pltf.in Ireland. Replication on equitable grounds, 
that deft. ought not to be allowed to set off against 
pltf.’s claim the amount mentioned in the plea, 
because pltf. retained one C. as his attorney to 
conduct his defence in the suits in the declaration 
mentioned, & pltf. owes him the full amount of the 
costs, & C. has a lien upon the orders, & the 
amounts are therefore due from deft. to pltf. as 
trustee for C.. & pltf. sues as such trustee. On 
demurrer :—Held: the replication was bad, for 
the fact, that an attorney had obtained a judgment 
for a client, & that costs were due to the attorney, 
did not raise the relation of trustee & ceatui que 
trust between the client & the attorney with respect 
to the proceeds of such judgment ; & the so-called 
lien of the attorney was merely a claim to the 
protection of the ect. as to his costs when the 
equitable interference of the ct. is asked for the 
purpose of setting off one judgment against 

another.—MERCER v. GRAVES (1872), L. R. 7 

Q. B. 499; 41 L. J. Q. B. 212; 26 L. TY. 551; 

20 W. R. 605. 

Annotations :— Expld, Robart v. Bute (1878), 8 Ch. D. 198. 
Consd. Heiron +, Hobson (1878), 47 lL. J. Ch. 574 ; Blakey 
v, Latham (1889), 41 Ch. J. 518; North v. Stewart 
(1890), 15 App. Cas, 452. Refd. fte Knight, Knight t. 
Gardner, {1892} 2 Ch. 368; Puddcphatt v. Leith (No. 2), 
11916] 2 Ch. 168. 

3214. .}—A partnership suit having been 
compromised upon the terms (inter alia) of plté. 
taking the assets, & covenanting to pay thereout 
& to the extent thereof the costs of the suit, ete., 
& deft. covenanting, as soon as the above liabilities 
had been discharged, to pay in a certain event a 
sum of money to pltf.; by an order in the suit 
the compromise was confirmed, & pltf{. was ordered 
to pay the costs as covenanted out of assets to be 
received by him. An account was afterwards 
settled between the parties, which showed assets 
in excess of liabilities including the costs; but 
pltf., afterwards alleging that the moneys had 
become payable under deft.’s covenant, claimed to 
set them off against deft.’s costs. Upon an 
application by deft. & his solr. for an order for 
payment of his costs :—Held: apart from other 
considerations, the solr. intervening had such a 
lien on deft.’s costs payable under the order as 
precluded the set off.—HEiron v. HOBSON (1878), 
47 J.. J. Ch. 574. 

3215. — —.]—Reip v. Curren, No. 3104, ante. 

3216. —-— Actions consolidated.|—'lhe pro- 
visions, as to set-off of costs of R. S. C., Ord. 65, 
tr, 14, 27, (21), have no application to costs in 
independent proceedings ; & notwithstanding the 
consolidation order, the costs are in independent 
proceedings ; as under the practice before those 
rules there could be no set-off in independent pro- 
ceedings otherwise than subject to the solr.’s len 
for costs.— BAKE v. FRENCH, [1907] 1 Ch. 428 ; 
76 L. J. Ch. 299; 961, 'T. 496; 51 Sol. Jo. 326. 
Annotations :-—Consd. Reid v. Cupper, [1915] 2 K. B. 147. 

N.F, Puddephatt v. Leith (No. 2), [1916] 2 Ch. 168. 

3217. Solicitor allowing client to set up 
debt independently of lien.|—Scorr v. PEAK HI. 
GOLDFIELDS, Lrp. (1908), Times, Nov. 16, C. A. 








set-off clalined.—BHUUPENDEA Natit 
BHOSE v, SASSOON & Co. (1916), I. L. BR. 
43 Cale. 932.—IND. 


3197 viii ———.]— JOHNSTON v1. Mao- 
KENzIx#, [1911] 21. RR. 118.—IR. 


Cross-actions at law & 
equity. J—WEBB v. MCARTHUR (1872), 
4 Ch. Ch. 63.—CAN. 


p. Whether counterclaim to be treated 


by setting-off a 


oo -—— 


Part VIIL.—Souiciror’s Lien. 


eu Claim in second action raiseable by 
counterclaim.]—PUDDEPHATT v. LEITH (No. 2), 
No. 8195, ante. 

$219. Practice in county court.|—By 
County Courts Act, 1888 (c. 43), s. 150, “if there 
shall be cross-judgments between the parties 
execution shall be taken out by that part only who 
shall have obtained judgment for the larger sum, 
& for so much only as shall remain after deducting 
the smaller sum, & satisfaction for the remainder 
shall be entered, as well as satisfaction on the 
judgment for the smaller sum ; & if both sums shall 
be equal, satisfaction shall be entered upon both 
judgments’ :—Held: this sect. applied where 
there were cross-judgments in separate actions, 
& not merely where there were cross-judgments 
upon claim & counterclaim in the same action ; 
also it applied where the party against whom 
judgment had been obtained for the larger sum 
had paid that sum into ct. so that no execution was 
taken out; also that the party against whom 
judgment had been obtained for the larger sum 
was entitled to have deducted from the sum paid 
into ct. the smaller sum for which he had obtained 
judgment, & the balance only between the larger 
& smalicr sums should be paid out to the party 
who had obtained judgment for the larger sum, 
notwithstanding that the solr. for the party who 
had obtained judgment for the larger sum claimed 
a len for his costs which exceeded in amount the 
sum paid into ct.--WARD v. HADDRILL, [1904] 1 
kK. B. 399; 73 L. J. K. B. 277; 90 L. T. 282; 
52 W. R. 308; 48 Sol. Jo. 246, D.C. 

Reference by court to arbitrator.|—See ARBI- 
TRATION, Vol. IL., p. G12, Nos. 2430-24133. 





SUB-SECT. 6.— AVAILABILITY AGAINST THIRD 
PARTIES. 
A, In General. 

3220. Solicitor’s right no greater than client’s.|— 
An attorney has only such a hen on the costs as is 
subject to the equitable claims of the parties in the 
cause.—SCHOOLE v. NOBLE (1788), Ll Hy. BI. 23; 
126 KB, R. 15. : 
annotations :-—Consd. Nunez v. Modigliani (1789), 1 Hy. 

Rl. 217. Folld. Denme vr. KUlott (1795), 2 Hy. 3). 588 ; 

Goorge v. Elston (1855), 1 Bing. N.C. 513. Refd. Holroyd 

v. Breare (1820), 4B. & Ald. 43. 

3221, ——.|]—The order, establishing the solr.’s 
lien for costs upon the fund of assets, appropriated 
to the client, subject to securing a debt, from him, 
& testator as his surety, & afterwards paid by the 
estate of the latter, was reversed ; as being incon- 
sistent with the decrees. In cquity the costs are 
arranged according to the cquities of the parties ; 
& the solr.’s lien is only upon the balance under 
that arrangement.—TAYLOR v. POPHAM, MONKE 
v. TAYLOR (1808), 15 Ves. 72; 33 EK. R. 682. 
Annotations .—Apld. Lane v. Pearco (1823), 12 Price, 742. 

Expld. Wright ». Mudie (1823), 1 Sim. & St. 266. Consd. 

Re Jones & Roberts (1905), 74 lL. J. Ch. 458. Refd. 

Angell v. Davis (1839), 4 My. & Cr. 360; Puddephatt 

v. Leith (No. 2), |1916] 2 Ch. 168. Mentd. Ze Bradford, 

Thursby, Bradford & Farish (1883), 48 L. T. 765. 

$222, ——.]—-The rights between party & 
party are paramount to the rights between one 
of the parties & his attorney. Therefore where 


as separate action—To protect solicitor’s 
lien. |-—-CANADIAN Paoirio ty. Co. v. 
GRANT (1885), 11 P. R. 208.—CAN. 


q. .J— Where pitf.  ob- 
tains Judgment. for part of his clatm 
with costs, except the costs of certain 
isyues upon which deft. succeeds, the 
costs of which are given to deft., & 
deft, obtains judgment for part of his 
counterclaim with costs except the 








costs of certain issues upon which 
succeeds, the costs of which are ren 
to pltf., the counterclaim is not to be 
regarded as a scepurate action so as to 
give pltf.’s solr. a lien for costs upon 
the amount recovered for his client 
so as to defeat deft.’s right to a set-off. 
—-LESPERANCE v1. MOLLOT eee 34 
W. 1. RR. 242; 10 W. W. RR, 2! 
CAN. 
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one party owing rent, had obtained a verdict on 
a@ variance, & had become insolvent, the ct. pcr- 
mitted the avowant to amend & to pay the costs 
of the former trial into ct. as a fund for payment 
of his rent, in derogation of pltf.’s attorney’s lien. 
—BrRown v. Sayce (1812), 4 Taunt. 320; 128 
EK. R. 358. 

annotations :—Consd. Lomas «. Mellor (1820), 5 Moore, 


. P. 95.) Mentd. Philpott v. Dobbinson (1829), 6 Bing. 
104; Robson v. Fallowes (1837), 4 Scott, 43. 


3223. .|—Where a pltf. brought two actions, 
trespass & detinue, arising out of the same trans- 
action, for trifling causes, & obtained a verdict of 
408. in one, & a verdict was found for deft. in the 
other, the ct., upon motion on the part of deft., 
founded on aflidavils stating the object, nature, 
& result of the actions & facts impeaching pltf., 
& that she was not to be found, ordered that the 
costs incurred by deft. in the action wherein he was 
successful, should be set off aguinst those of the 
suit in which he had failed; & that notwith- 
standing the objection of pltf.’s attorney, who 
objected to it his claim for costs & his general 
lien :—Held: the attorncy’s lien was only on the 
balance, subject to the equitable rights of the 
parties inter se.—LANE v. PEARCE (1823), 12 
Price, 742; 147 BE. R. 863. 

3224. .|—Where deft. is entitled, as against. 
pltf., to be relieved from a verdict obtained against 
him, the ct. will not abstain from interfering on 
the ground of the lien of the pltf.’s attorney upon 
the verdict for his costs.—Symons v. BLAKE 
(1835), 2 Cr. M. & R. 416; 1 Gale, 182; 5 Tyr. 
$40; 4 L. J. Ex. 259; 150 BE. R. 1793 eub nom. 
SIMONS v. BLAKE, 4 Dowl. 263. 

3225. .|— The lien of solrs. cannot interfere 
with the equities between the parties. The 
execution of a writ of attachment for costs, docs 
not deprive the party issuing it, of any lien, or 
right of sct-off he may possess for the payment 
of such costs, 

A sum was found due from plitf. to deft.; &, 
on the other hand, deft. was ordered to pay the 
costs of suit:—Held: the lien of deft.’s solr., for 
his casts, extended only to the ultimate balance 
due from pltf., after deducting the costs payable 
to him by deft.—BAWTREE v. WATSON (1838), 2 
Keen, 713; 71. J. Ch. 183; 48 EB. R. 804. 


Annotations :— Refd. Cattell v. Simans (1843), 6 Beav. 304; 
Lloyd v. Mason (1845), 4 Hare, 132. 














3226. .| —Francis v. Francis, No. 3012, 
ante. 
3227. -———.|—The gencral principle that an 


official liquidator can retain no part of the co.’s 
estate without an order of the ct., applics equally 
to the lien of his solrs. for costs on the co.’s money 
recovered by his exertions. Such moneys must, 
in the first: mstance, be paid into ct.—-e UNION 
CEMENT & Brick Co., Lrp. (1872), 26 L. T. 240 ; 
20 W. BR. 361. 

3228. ——-.|—Where a person, at the time of 
an order besng made for the payment of his costs 
by trustees on a petition in the matter of a trust, 
is indebted to the trust estate, although, the 
amount is not then ascertained, he cannot get 
any of such costs until he has paid the amount 
due from him to the trust, & the trustees, there- 
fore, can set off the costs payable by them against 
itf. PART VIII. SECT. 3, SUB-SECT. 6.—-A. 


8220 i. Solicilor’s right no greater than 
client’s.}—A solr.’s lien for costs in a 
suit is subordinate, & to be postponed 
to the equities between the parties. 
art ae vy. Krovs (1845), 7 1. Ig. R. 





bo 3220 ii. -}-Tawse v. Riae (1904), 
aT? 6 F. (Ct. of Sess.) 544; 41 Se. L. RR. 
391; 113. L. T. 748.—SCOT. 
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Sect. 3.—Common law len on properly recovered or 
presericd: Sub-sect. 6, A. & B.: sub-scct. 7.) 


the amount due from him. His solr. cannot be 
in a better position than he is himself. Secus: 
as to the costs of the trustees incurred in recover- 
ing such amount.—J?e HARRALD, WILDE v. WAL- 
FORD (1884), 53 L. J. Ch. 605 ; 511. T. 441, C. A. 


Annotations :-~--Consd. Blakey v. Latham (1889), 41 Ch. D. 
518. Refd. Bake v. French, [1907] 1 Ch. 428; Pudde- 
phatt v. Leith (No. 2) (1916), 85 L. J. Ch. 543. 


3229. |—The acceptors of a bill of ex- 
change, for whose accommodation it was drawn, 
handed it to the drawer with instructions to him 
to get it discounted. The drawer indorsed it in 
blank, & handed it to L., asking him to get it 
discounted. LL. claimed to keep it, & the drawer 
thereupon sued him for detention of the bill. 
In this action the drawer obtained judgment, & 
the bill, which by this time was overdue, was 
handed over by L. to the drawer’s solvs. The 
solvs. knew of the circumstances under which the 
bill had been drawn. They retained possession 
of the document, over which they claimed a lien 
in respect of their bill of costs in the action by the 
drawer against L. Afterwards they brought: an 
action upon the bill against the acceptors, claim- 
ing so much as would satisfy their lien :— Held: 
the solrs. had no right of action against the 
aceeptors.— REDFERN & Sons v. ROSENTHAL 
BrovrueErs (1002), 86 TL. T. 855; 18 'T. Ta, BR. 718, 
. A. 

3230. Rights against sheriff—Releasing debtor 
by order of creditor.|—Vitf{.’s attorney directed 
the sheriff's officer, who bad arrested deft., not to 
let him go at Jarge without an express consent 
froin him, the attorney, as he had a lien for his 
costs. The sheriff's oflicer did, by the authority 
of pltf. in the action, but without that of the 
attorney, Jet deft. go at large -—Held: the sherill 
was not liable to the attorney for his costs.-— 
MARTIN v. FRANCIS (1819), 2 B. & Ald. 402; 106 
ii. H. 4158. 

Annotation ~ Consd. Marr tv. Sinith (1821), 4 B. & Ald. 166. 

2231. Effect of statutes of limitation.|—-Stat. 
Limitations bars the remedy only, not the debt, 
&, therectore, where an attorney for a pitf. had 
obtained judgment, & dett. was afterwards dis- 
charged under Debtor's Imprisoninent Act, 1758 
(c. 28), but at a subsequent period a fi. Ja. issued 
against his goods, upon which the sheril levied 
the damages & costs; it was held, that the attor- 
ney, though he had taken no step in the cause, 
or to recover the amount of his bill of costs, within 
SIX years, had still a hen on the judgment for his 
bull of costs, & the ct. directed the sheriff to pay 
jrim the amount out of the proceeds of the goods. 
—)Ticuins v. Scorr (1831), 2 B. & Ad. 413; 0 
Ju J. OLS. KB. 262 5 109 Fh. RR. 1196. 

Annotations :-— Refd. Sinith v. Betty, {1903] 2 K. B. 317. 

Mentd. Courtenay v. Williains (1851), 3 Hare, 430; Dingle 


7, Coppen, Coppen v, Dingle, (1899] 1 Ch. 726; 2dte Lloyd, 
Lioyd v. Lloyd, [1903] 1 Chl. 385. 





B. Prioritees. 

3232. Priority of solicitor—On death of client— - 
Against creditors.|-— A solr. who 1s in disburse tor 
fus chent has a right to be paid out of a duty 
decreed to an adnunistrator, & a lien upon it, 


before the bond creditors of deceased : nor can 
PART VIII. SECT. 3, SUB-SECT. 6. clain. thereon 
—B order, -Jte Fort 


82386 i. Priority of selicitor—~ Against PAPER Co. v. 
garnisher.|—UNION BANK tv. STEWART 
& Smith & BRIGHAM (1895), 3 Werr, 


L. i, 342.—CAN., 











3236 ii. -J—A solr.’s lion for 
costs on a fund not in bis possession r,-—~ «garnet 
or control takes precedence over a —~Anh attorney’s 


under av 

Trascis Pulte w& 
TeLEaGRiM PVG. Co., 
PHILLIPRS & ScCARTH v. LONDON GUAR- KR 
ANTEE & ACCIDENT CO., ! 
D.L. Ro 775 [£927] 2 W. W. RR, 570, 
36 Man. L. I. 684,-——-CAN. 


Hen for 


SOLICITORS. 


the administrator controvert this rule, by insisting 
on applying the assets in a course of administra- 
tion. —TURWIN 7, GIBSON (1749), 3 Atk. 720; 26 
a repair Or iffin v. Eyles (1789), 1 Hy. Bl. 122 
Anetitions Ave. oi U8sl), 1 Cr, & J, 415% Wild. 0. 

Simpson, [1919] 2 K. B. 544. 

3233. ~.J—A solr. had attached 
his chent for non-payment of costs, & had regis- 
tered the order for payment of the costs under 
Judgments Act, 1838 (c. 110), ss. 16, 18 :—Held: 
he had not thereby lost his hen for costs upon the 
fund recovered in the suit. 

A solr., notwithstanding the death of his client, 
retains his lien for costs upon the fund recovered, 
& is not driven to come in as a general creditor 
on the estate of his client.—Lia.oyD v. Mason (1845), 
4 Ware, 182; 14 L. J. Ch. 257; 9 Jur. 772; 67 
i. R 590. 

Annotations :~—Apld. O'Bnen vr. Lewis (1868), 3 Doe G. J. 

& Sm. 606. Refd. Morgan v. Taylor (1859), 6 U. BL NLS. 


3234. —.|—Deft. was taken in 
exccution upon a ca. sa. at the suit of pltf., in 
June, 1841; in Aug. in the same year, pltf. left 
England, & was shortly afterwards seen at St. 
Petersburgh, but had never been heard of since. 
Upon an affidavit of these facts, & showing reason- 
able ground to induce them to believe that pltf. 
was dead, & alleging that proper search had been 
made, & no trace of a will or grant of administra- 
tion found; the ct., in 1849, ordered deft. to be 
discharged from custody, without regard to any 
supposed lien of the attorney for costs.—CAMP 
v. Potre (1819), 8 OC. B. 3755 14 L. T. OWS. 204; 
137 KB. RR. 554. 

Annotation :—Refd. Cox v. Pritchard (1850), 15 Jur. 427. 
3235. —-— Against heir.|—Solr. prose- 

cuting to a decree has a hen on the estate recovered 

in the hands of the person recovering for his bill, 
but not in the hands of the heir. Committee of 
lunatic has a hen on the lunatic’s estate : the solr. 
employed by the committee declared to stand in 
his place.-—-BARNESLEY v. POWELL (1750), Amb. 

102; 27 E.R. 63, L. C. 

Annotations —Dbtd. Shuw v. Neale (1858), 6 H. L. Cua. 
581. Refd. Me Rutter, Chester e. Rolfo (1853), £ De 
GQ M.& G. T7985 Me kk. G., (1914) 1 Ch. 927. 

3236. Against garnisher.}|—(1) The general 
lien of an attorney on a Judgment, for costs due 
from his client, does not prevail over an attach- 
ment under the garnishee clauses of C. L. P. Act, 
1854 (c. 125). 

(2) The hen, not. a very correct expression in 
this instance, which an attorney has on a judg- 
ment obtained by his chent, 1s inerely a claims to 
the equitable interference of the Ct. to have that 
judgment held as a security for his debt.—ITouatu 
v. EDWARDS (1856), 1 I. & N. L713 26 L. J. Ex. 
54; 2 Jur. N.S. 814; 156 H.R. L164. | 
Annotutions :---As to (1) Expld. Cole 7. Eley, [1891] 2 Q. 3B. 

















180. Cenerally, Refd. North v. Stewart (1890), 15 App. 

Cas. £52; #e Knight, Knight cv. Gardner, [1892] 2 ch: 

368, 

3237. -—— ——-.] —SyMpson v. PRornerRo, No. 
3118, ante. 

3238. ---— -.]--On non-payment of certain 





suins due by way of alimony & costs, a writ of 
sequestration issued agamst resp.’s property, & 
an order was nade on K. to pay into ct. a sum 


between him & lus chent, the judg- 
ment debtor, will not be allowed to 
stand In the way of an attachimont.— 
ee BENSON (1858), 2 1. RR. 850.— 


[1p27) 4 


i ]— Cock +». Burss 
(13876), 1 Rt. & C, 209.—CAN. 
order. | a. —~—] —-The hen of a 
solr, upon a verdict recovered fur lig 





allaching 
costs ay 


Parr VITI.—Soricrror’s LIEN. 


of money awarded in an action in the Q. B. to 
be paid by K. to resp. On motion on behalf of 
petitioner to order such sum to be paid out in part 
satisfaction of her attorney’s taxed costs & her 
own alimony, the ct. refused to make such order, 
JI. & F. resp.’s attorneys in the action in the 
Q. B., having satisfled the ct., on affidavit, that 
they had a lien for costs in that cause exceeding 
the sum so paid into ct.—Munr v. Munt (1862), 
2 Sw. & Tr. 661; 71. T. 488; 164 E.R. 1155; 
previous proceedings, 31 L. J. P.M. & A, 134. 
3239. —-—.]—-A proctor’s lien on a fund 
in ct. is not affected by a garnishee order, & he 
is entitled to be paid his costs in priority to the 
clam of the holder of the garnishee order.— 
THe JeFF Davis (1867), L. R. 2 A. & KE. 1; 17 
I. 1. 151; 2 Mar. L. C. 555. 
Annotations >—Apld. The Heinrich (1872), L. R. 3 A. & EB. 


505, Consd. Birchall » Pugin (1875), L. lt. 10 GC. BP. 
397; Tho Livietta (1883), 8 P. Dp. 209. 


3240. -——.]—A judgment had been ob- 
tained in this ct. against deft. for a debt & costs. 
Certain judgment creditors of plt{’s obtained a 
garnishee order against the amount. Deft. paid 
over the amount for which the garnishee orders 
had been obtained without having caused notice 
to be given to pltf.’s solvs., & without having, 
before the order was finally made, apprised tho 
judge from whom it) had been obtaincd, of the 
existence of this lien.  Pltf.’s solrs. having moved 
for an order for payment of their costs by deft. : 
—~Held: pltf’s sole had a len on the fund re- 
covered through lus exertions, though he had 
made no application to this cl. under Solicitors 
Act, 1860 (ce. 127), 8. 28.—Tius LEADER (1868), 
L.R.2 AL & 1.314: 387.3. Adm. 575 18 7. YP. 
7073; 17W. RR. 61; 3 Mar. LC. Ls. 

Annotation > -Refd. Watts v. Iletley (1899), 44 Sol. Jo. 134. 

3241, —--- —- --.|~-An ex p. garnishee order 
under ©, L. P. Act, 1854 (ec. 125), s. 61, does not 
overiide an attorney’s particular hen upon a 
judgment debt under Solicitors Act, 1860 (c. 127), 
8S. 28. 

P., having obtained an award in his favour in 
an action against M., to the effect that M. should 
pay him certain sums of money, the attorney of 
P. in the action obtained an order for his costs 
under Sohcitors Act, 1860 (c. 127), s. 28, upon 
these sums. Three days afterwards B., who had 
recovered judgment against P., obtained an ex p. 
garnishee order binding the same sums in the 
hands of M.:—Held: the claim of P.’s attorney 
was to be preferred to the claim of B., & a rule 
calling on the garnishee to pay the debt to L., & 
to rescind an order of the judge in favour of P.’s 
attorney retused.—LIncHALL v. PuGIN (1875), 

RK. 10 ©. P. 3897; 44 1. J. OC. 2. 278; 28 WLR. 
923 sub nom. BURCHELL v. PoGINn, 82 L. T. 495. 
«tnnolations :—-Expld. Cole «. Eley, [1891) 2 Q. LB. 180. 

Consd. Kurrant v. Caley (1924), 68 Sol. Jo. 898. | Refd. 

Shippey v. Grey (1880), 49 L. J. Q. B 524; Charlton vo. 

Chariton (1883), 49 L. ‘P. 267, Tho Mario Gartz (No. 2), 


[1920] P. 460. Mentd. Sinclting Co. of Australia rv. 
1. R. Comrs., [1896] 2 Q. B. LTY. 
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3242, Against assignee for value without 
notice.}—The lien of a solr. for his costs on a fund 
recovered by his exertions, cannot be affected by 
an assignment of the fund by the client, nor by 
a stop order obtained by the assignee. 

The solr. of a party to a suit has, independently 
of the Solicitors Act, 1860 (c, 127), a paramount 
lien for his costs of suit upon the interest of that 
party in a fund brought into ct., through the 
solr.’s exertions. Semble: notwithstanding the 
doubt suggested by the terms of the Act, this 
lien must prevail, even against an assignee for 
value without notice. 

Where pltf. in a suit, to whom deft. had been 
ordered to pay costs, obtained a charging order 
nist upon a share of funds in ct. belonging to 
deft. :-—Held: 1t could only be made absolute, 
subject to the hen for the tuxed costs of dett.’s 
solr.— HAYMES v. COOPER, COOPER v. JENKINS 
(1864), 33 Beav. 431; 3 New Rep. 627; 33 L J 
Ch. 488; 10 L. T. 87; 10 Jur. N.S. 303; 12 
W. R. 539; 55 BK. RR. 435. 

Annotations -—Apld. The Heinrich (1872), L. R. 3 A. & Te, 
505 Consd. Dallow v. Garrold (1884), 14 Q. B.D. 543, 
de Suffield & Watts, Ha p. Brown (1888), 20 Q. B.D. 
693 + Cole v. Eley, [1894] 2 Q. B. 180. efd. Jte Born, 
Curnock v. Born, (1900) 2 Ch. 433, 

On winding up of company.}|—Sce COMPANIES, 
Vol. X., pp. 952, 953, Nos. 6524-00529. 

On change of solicitors.|- Sce Sect. 5, sub- 
sect. 3, post. 


SuB-sEcr. 7.- -ENFORCEMENT AND PRESERVA- 
TION OF LUEN. 

3243. Enforcement—By injunction.|~-Bovir v. 
PoDMORE (1829), cited 7 De G. M. & G. at p. 27; 
sub nom. Biron »v. PoDMORK, cited in 1 Jur. N.S. 
at p. 1238. 

Annotation : —Mentd. Stocks v. Holdsworth (1851), 2 W. RR. 


450. 

3244. .|—By a decree made in an 
action for the recovery of some land it was declared 
that pltfs. in the action were entitled to one un- 
divided third part thereof, & defts. to the remain- 
ing undivided two-thirds. The property was 
ordered to be sold, & the money paid mto ct., & 
certain accounts & inquiries were ordered to be 
taken; & it was also ordered that pltfs.’ costs 
of the action up to & including the hearing be costs 
in the action, & further consideration was ad- 
journed with liberty to apply. Before the 
accounts had been taken, or the property sold, 
the solrs. of pltfs. presented a petition under 
Solicitors Act, 1860 (c. 127), alleging that pltfs. 
threatened to change their solrs., & compromise 
the action without making any provisions for 
petitioners’ costs, & their share in the property 
not sufficient to pay those costs. ‘They, there- 
fore, proved for an order charging the whole of 
the property with their costs, as between party 
& party, & pltfs. one-third with thei further 
costs chargeable only as between solr. & client :— 








clicnt will prevail against an attach-— 
ng order obtained by a creditor of 
the cHent.—BrerRNnnski v. TOURANGEAU 
(1898), 18 P. It. 263,—CAN. 
b. -}]— VALENTINUZZI v 
LENARDUZZI (190 ; : , 
CAN. es 








os Sa) v. LEAR 
1911), 16 W. 
Li. It. 298,—CAN- ah ier 
d. 








b + -A sum of money 
een paid into ct. as admittedly 
: : - in a certain suit. DPitf. 

) Satisfied in full bis attor- 
Dice, eens bill of costs, the attornoy 
i a a for payment out of the fund in 
ct. Previously to this application, the 


J.—VOL. XLII. 


fund bad been attached by a third 
party :—JZeld: the attorney was en- 
titled to enforce his lien as against the 
attaching creditor for all costs incurred 
up to the dato of attachment; the 
attaching creditor was then entitled 
to be satistied before the attorney 
could claim payment out of the balance 
of ct. of any sum remaining duc to 
him on account of his costs,—SuPRA- 
MANYAN Serry v. HURRY FROO Mua 
(1889), LL. Rt. 16 Cale. 374.—IND. 

e. —— J—VED &  Sorokr 
vw Waele & Co. (1925), I. L. LR. 49 
Bom, 505.—IND. 

f. Against assignee of part of 
fund in court.}— An assignment was 








made by the mtgor. to a creditor of 
vw portion of a fund in ct., as to which 
litigation was pending between mtgor. 
& mtgeo, as to their respective shares : 
—Held. to the extent to which the 
solrs. of the mtgor. incurred costs in 
resisting & prevailing against the 
uccounts brought in on behalf of the 
mitgoc., to that extent their lien should 
precede the assignment.—YEMEN v. 
JOUNSTON (1884), 11 BP. KR. 231.—CAN, 


PART VIII. SECT. 3, SUB-SECT. 7, 
g. dénforcement—Discrelion of jgudye 
us to gum to be allowed.J—Where solrs. 
claimed a Hen for costs upon a judgment 
recovered, the amount of which was the 


U 
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Sect. 3.—Common law lien on property recovered or 
preserved: Sub-sect. 7. Sect. 4: Sub-sects. 1 
& 2, A. & B. (a).] 


Held: petitioners’ costs not having been taxed 
& ordered to be paid they were only entitled to 
a charge on pitfs.’ one-third of the estate & rents, 
but an injunction was granted restraining pltfs. 
from receiving any money under any order in the 
action or under any compromise without previous 
notice in writing to petitioners.—LLoyp v. JONES 
(1879), 40 L. T. 514; 27 W. R. 655. 

3245. By attachment.|—The solr. is not 
deprived of his lien on the funds in ct., for his 
costs in the cause, by having issued an attachment 
against his client & committed him to gaol for 
non-payment of his bill; but the costs which he 
may receive in the cause are to be taken in dis- 
charge of the attachment, pro tanto.— DAVIES v. 
Busy (1831), You. 358. 

Annotations :-—Consd. O’Brien vr. Lewis (1863), 9 Jur. N.S. 

764, Refd. Lioyd v. Mason (1845), 4 Hare, 132. 


3246, -—---- By stop order.]-——Licen of a solicitor 
upon a fund in ct. for his costs of suit, protected 
by a stop order. 

No effective proceedings could be taken in a 
suit, in consequence of the contempt of two 
defts. :—Held: pltf.’s solr. was entitled to a taxa- 
tion of his costs, & to a stop order on the funds. 
—-~HOBSON v», SHEARWOOD (1845), 8 Beav. 486; 
51. T.O. 8. 19; 50K. RK. 191. 

.]—See Sect. 4. sub-sect. 5, post. 

3247. -—-- Where costs trifling.|- A solr., who 
had successfully prosecuted a claim on behalf of 
a creditor, under the winding up of a co., applied 
to the ct. for a lien on the dividends payable to 
his chent for the amount of his costs, which 
amounted to £1 15s. The application having 
been refused, the solr. appealed to the Lords 
Justices. The Lords Justices refused to enter- 
tain an appeal for so trifling an amount; although 
it was stated that it was a representative case, 
which would govern many others.—Re NATIONAL 
ASSURANCE & INVESTMENT ASSOON., Jte CROSS 
(1872), 7 Ch. App. 221; 41 T. J. Ch, 8415 26 
L. 7.53; 20 W. RR. 324, L. JJ. 

-~--- Compromise in fraud of solicitor.|—-Sve 
Sub-scct. 4, B., ante. 

-—-- - Right of debtor to interplead.| --See INrer- 
PLEADER, Vol. XXIX., p. 463, Nos. 119, 120. 

3248. Preservation—Right to be heard to show 
cause against a new trial.])--SHOMAN v. ALLEN 
(1838), 1 Man. & G. 96, n.; 1383 E. R. 262. 
Annotation :-—Distd. Thomas v. Dunn (1845), 1 C. B. 139. 

3249. —-—- ——-.]--A. & S., solrs., acted for 
some time for pltf. in her action against deft., & 
subsequently retired from acting for her, retaining 
her papers, as a lien for the costs they had incurred. 
Pitf., im order to get her papers, charged any 
verdict she might get to the extent of £769, the 
amount of the costs of A. & S., in favour of A. & 
S. At the trial pltf. obtained a verdict for £300. 
Deft. entered a motion for a new trial. A. & S. 








subject of a garnishee suit in a division 
ct, ‘-—Held ; the judge in the division 
ct. had power under Division Courts 
Act, 8. O, 1887, c. O1, 8. 197, to de- 
cide upon the proper sui to be allowed 
in Me eal of such licen, & was not bound 
to refer to it elsewhere.— DAVIDSON t. 
TAYLOL (1890), 14 P. BR. 78.—CAN. 


h. By order for payment out of 
money wn court.|—CANADA CARRIAGE 
Co, v. LEA (1913), 24 O. W. R. 976; 
GAN W.N. 1594; 12 D. T. R. 840,— 








k. By order for direct payment 
by opposite garty.}] — HARNANDROY 
FoOLCHAND v. GOOTTRAM BITUTTAR 


(1919), I. L. I. 46 Calc. 1070.—IND. 


PART VIII. SECT. 4, SUB-SECT. 1. 


8250i. Power discretionary.) -— The 
power given by Rule 1139 to make 
an order in favour of the solr. for a 
charge upon a judgment recovered by 
his exertions, is a discretionary one ; 
the right given by the rule is ancillary 
to the solr.’s right to be paid on his 
retainer.—NEVILIS 1. BALLARD (1898), 
18 P. R. 134.—CAN 

$260 ii. --—-.]—-Neither the Imperial 
Act, 283 & 24 Vict. c. 127, nor the 
Ontario Rule 1129 founded upon it, of 
gives a solr. an absolute right to a 


SOLICITORS. 


apprehended that pltf. would consent to the 
motion for a new trial as she had no interest in 
the verdict, & so defeat their charge, & they now 
applied to be heard in opposition to the motion 
for a new trial. The application was refused.— 
WIEDEMANN v. WALPOLE (1891), 56 J. P. 5; 7 
T. L. R. 629, C. A. 


Srecr. 4.—STATUTORY LIEN AND CHARGING 
ORDERS. 
Sun-secr. 1.—JURISDICTION. 

See Solicitors Act, 1860 (c. 127), 5. 29. 

3250. Power discretionary.| — HARRISON v. 
TLARRISON, No. 3304, post. 

3251. -|—To bring a case within Solicitors 
Act, 1860 (c. 127), 8. 28, property must be recovered 
or preserved in a proceeding in a ct. of justice. 

Applts. were the solrs. to the trustee of a bkpt.’s 
estate. Bkpt. had sold his stock-in-trade, & gone 
with the proceeds of the sale to Australia. He 
was arrested there, & brought back to this country 
on a charge of offences against Debtors Act, 1869 
(c. 62), preferred by order of a ct. of DEDEY made 
under s. 16 of that Act upon the application of 
applts. on behalf of the trustee. On the bkpt.'s 
arrest: a sur of rnoney, the procecds of the before- 
mentioned sale, was found upon him & taken 
possession of by the Australian police. Under a 
power of attorney prepared by applts., as solrs. 
to the trustec, this money was handed over by 
the police & remitted to applts. in this country :— 
Held; this money was not property recovered 
or preserved in the bkpcy. proceedings, or any 
other legal proceeding within Solicitors Act, 1860 
(c. 127), s. 28, & therefore an order could not be 
made under that sect. charging applts.’ costs 
upon it. 

The power given by the sect. is discretionary ; &, 
semble, the cases in which it ought to be exercised 
by act. of bkpey. must be rare.—-te HUMPHREYS, 
Ke p. Lioyn-Grorce & GrEoRGE. [1898] 1 
Q. B. 520; 67 L. J. Q. B. 412; 78 L. T. 182; 
46 W. R. 322; 14 T. L. R. 268; 42 Sol. Jo. 
328: 5 Mans. 11, C. Als affg. S.C. sub nom, Re 
Humranrtiys. Ay p. Ropertrs, 77 TT. 50). 
Annotations -—Retd. Re Cook, Hr». Cripps (1899), 68 L. J. 





aa 597; de Turner, Wood v. 'urner, [1907] 2 Ch. 
6 i. 

3252. -——.|—--Rte BORN, CURNOCK v. Born, No. 
3327, posl. 

3253. —--.]—Re TURNER, Woop v. TuRNER, 
No. 3307, post. 

3254, ------.] —Re COCKKELL’s Estate, No. 3346, 
post. 


3255. Review or rescission of order—Judge of 
High Court sitting in bankruptcy.|—Re SUFFIELD 
& Warts, Ka p. BROWN, No. 3375, post. 

3256. Whether judge in bankruptcy has juris- 
diction.|— Re TIUMPHREYs, Ha p. LLOYD-GEORGE 
& GEORGE, No. 3251, ante. 





lien for his costs i ae property re- 
covered or preserved through Htigation, 
but only a discretionary powor in the 
ct. to charge the property.—TURRIFF 
v. MCDONALD (1901), 21 C. L. T. 545; 
13 Man. 1. 1. 577.--CAN. 


3250 iin. ---McGreeone. CAMP- 
BELL (1909), 19 Man. L. R. 383 11 
W.L. R. 15: N 








3250 iv. }—Crounan », MAPrEr? 
(1891), 28 L. I. Ir, 97.--1R. 

1. Whether judge in bankrupntey 
huis jurisdiction—As judge of Hi 4 
Court.}—Tho Ct. of Bkpcy. is a “ ch. 
Justice ” within 39 if 40 Vict., 
c. 44,2 3, & a judge of that ct. in any 


Part VIIl.—Souicrror’s Lien. 


3257. As judge of High Court—Jurisdiction 
exercisable in chambers—-Power to delegate to 
registrar in bankruptcy.|—The judge of the High 
Ct. in Bkpcy. has power as a judge of the High Ct. 
though not under his bkpcy. jurisdiction, to make 
charging orders under Solicitors Act, 1860 (¢. 127), 
g. 28, & inasmuch as it is a power to be exercised 
in chambers, he can delegate that power to the 
registrar in bkpcy.—_-Re Woon, Lz p. FANSHAWE, 
[1897] 1 Q. B. 814; 66L. J. Q. B. 69; 75 L. TV. 
387; 3 Mans. 299. 

Annotations :—Consd. We Humphreys, lr p. Lloyd-George 


(1898), 67 I. J. Q. B. 412, de Deakin, ha pe Daniell, 
[1900] 2 Q. B. 489; Re Prior, Hz p. Prior, [1921] 3 K. B. 
333. 


3258. As judge of Court of Bankruptcy 
alone—Property recovered or preserved in bank- 
ruptcy proceedings.|—-Re DEAKIN, L'a p. DANIELL, 
No. 3433, post. 

3259. Property recovered in Chancery 
action—-Represented by dividend in bankruptcy.|— 
A ct. exercising bkpcy. jurisdiction has no power 
under Solicitors Act, 1860 (c. 127), 8. 28,10 make a 
charging order on property recovered in a Chancery 
action because it is represented by a dividend in 
bkpey. Nor has the ct. any power under Bkpcy. 
Act, 1883 (c. 52), 8. 102, in the absence of the 
creditor to direct: payment of the dividend to the 
creditor’s solr. on the ground that such dividend 
represents property recovered by him even on an 
indemnity.—Re Cook, Har p. Cripps, [1899] 1 
Q. B. 863; 68 L. J. Q. 1B. 5973 80 L. TT. 495 3 47 
W. RR. 524: 6 Mans. 185 3 sub nom. Ne Cook, hw yp. 
Cripps v. TRUSTER, 43 Sol. Jo. 440, D.C. 

See, also, Sub-sect. 5, B., post. 











SUB-SKCT. 2.---IN RESPECT OF WHUAT PROPERTY. 
A. In Ceneral, 

3260. Real estate —-- Solicitor obtaining fore- 
closure decree—Death of client & decree for ad- 
ministration of estate.|—A solr. conducted a fore- 
closure suit. & other legal proceedings, to enforce 
the mtpgee.’s claim. The mtgee. died, & by a 
decree in creditor’s suit, his realty was ordered to 
be sold. On petition in the foreclosure suit :— 
Held: the solrs right was prior to any under 
creditor's decree, & made a charging order, but 
confined it to the costs of the foreclosure proceed- 
ings.—WILSON v, Rounp (1863), 4 Giff. 416; 3 
New Rep. 288; 9 L. T. 675; 10 Jur. N.S. 34; 
12 W. R. 402; 66 E.R. 769. 


B. Property Recovered or Preserved. 
(a) In General. 

See Solicitors Act, 1860 (c. 127), s. 28. 

3261. By instrumentality of solicitor—-Employed 
to prosecute or defend suit—-Property of any 
nature.]|—The attorney for a successful litigant 
was declared by the ct. in which the action was 
brought to be entitled, pursuant to Solicitors Act, 
1860 (c. 127), to a charge upon the property re- 
covered through his instrumentality, for the 
amount of his taxed costs in the action, although 


proceeding before him may, in a proper 
case, declare a solr. entitled to a charge 
upon EOD eruy, recovered or prescrved 
through his instrumentality, to the 
extont of the solicitor’s taxed costs, 
although such a declaration may be 
refused under special circumstances. 
~—Re 'T. B. AN ARRANGING DEBTOR 
(1896), 30 I. L. T. 75.—IR. 





n. 
11.7. 511.—IR. 


PART VIII, pec lae SUB-SECT. 2. 


: et hag 
m. Real extute— Solicitor establishing 


validity of mortgages. |—K KEENAN Vv. ARM- 
STRONG (1891), 27 L. R. ir. 371.—IR. 
-.-—-DENNIS v. ADDY, [1894] 


PART VIII. SECT. 4, SUB-SECT. 2.--- 
B. (a). 


o. By instrumentality of solicttor— 
Employed to prosecute or defend suit.) 
—Rule 1129, which ompowerr the ct. 
or a Judge to declare that a solr, who 
en omployed to prosecute or 
defend any case, etc., shall have a 


29] 


the estate of his client, who had died since the 
action was being administered in the Ct. of Ch.— 
WILSON v. Hoop (1864), 3 H. & C. 148; 33 L. J. 
Ex. 204; 10 L. T. 345; 159 EH. R. 484; sub nom. 
Re Witson & Hoop, Ex p. SEAMAN, 10 Jur. N.S. 
592; sub nom. Fx p. SEEMAN, 4 New Hep. 154 ; 


sub nom. Ha p: SLEEMAN, 12 W. R. 748. 

Annotations :—- pid. Heinrick v. Sutton, Re Fiddey (1871), 
40 lL. J. Ch. 518 ; Catlow v. Catlow (1877), 2 C. P. D. 362. 
Refd. Birchall v. Pugin (1875), L. R. 10 C. P. 397. 





3262. ~--—- -----~,] —FOXON y. GASCOIGNE, 
No. 3289, post. 
3263. -- -- -ROWLANDS v. WIL- 


LIAMS (1885), 2 T. L. R. 72, C. A. 

3264. Not suit relating to easement 
only.|——-F OXON v. GASCOIGNE, No. 3289, post. 

3265. Property of infant —Infant having 
attained majority—Solicitor employed by next 
friend to establish title.}|——A suit was instituted by 
an infant, by his next friend to set aside a will of 
real estate, & a decree was made accordingly, In 
the course of the suit a sum of monvy was paid 
into ct., as the purchase money of part of the real 
estate. Deft. was ordered to pay the costs of the 
suit; but in consequence of his insolvency they 
could not be recovered. The next friend was a 
pauper. Ona petition, presented for the purpose. 
the purchase-money paid into ct. was ordered to 
be applied pro tanto in payment of the solr.’s bill ot 
costs ; but the et. refused to make an order under 
Solicitor’s Act, 1880 (ec. 127), declaring that the 
costs were a lien on the real estate recovered, that 
act applying only to cases in which the parties 
charged are sui juris.—-BONSER v. BRADSHAW 
(1860), 30 L. J. Ch. 159; 30.17.5455; 25 J. P. 483 ; 
7 Jur. N.S. 2831; 9 W. R. 2293 on appeal (1862), 
10 W. RR. 481, L. JJ.3 subsequent proceedings 
(1863), 4 Giff. 260. 
Annotations :~-—Consd 











Re Keane, Lumley oo. Desborough 





(1871), L. R. 12 Eq. 115. Apld. Baile vr. Baio (1872), 

L. R. 13 Eq. 497. 

3266. —--- ——_ --—-— -—--.|—-BAILF v. BAILE, 
No. 3286, post, 

3267. ---— If infant represented.|—'The 





charge declared in pursuance of Solicitors Act, 
1860 (c. 127), s. 28, on the property recovered or 
preserved in favour of the solr. employed is in the 
nature of salvage, & may be made on the interest 
of persons who did not employ the solr., & who were 
not parties to the suit, if they adopt the benefit 
obtained in the suit. It makes no difference that 
the persons whose interests are charged are infants, 
but the ct. will not make the order until the infants 
have an opportunity of being heard on it. P. & 
Y. were trustees under the will of G. P. mis- 
applied some of the trust funds & died. The suit 
of Mv. P. was brought for the administration of 
P.’s estate, & a proof was carricd in by Y. on behalf 
of the trust in respect of the breaches of trust by 
P. Afterwards the action of G. v. VY. was brought 
by some of the cestuis que trust under G.’s will to 
establish the liability of Y. & to appoint new 
trustees, in which a small dividend was recovered 
from Y.’s estate. The solr. who acted for pitfs. in 
G. v. Y. applied for a charging order for his costs 
on the dividend recovered from P.’s & T.’s estates, 


lien on the property recovered or pre- 
sorved through 8 inst Len EALIEY: 
ix construed liberally, so as not to 
deprive the solr. of his Hen.—O’F LYNN 
m, MIDDLETON (1903), 23 C. L. T. 230; 
50. L. R. 621. —CAN, 


; 3287 i. Properly of infant—Iif 
infunt represented.J—Where u sult has 
been brought by a minor through his 
next fmend for declarution of the 
infant’s title, & to possession of pro- 
perty, the attorney is entitled to have 
aw charge doeclared on the properties 


uv 2 
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which was opposed by the new trustees on behalf 
of the infant cesluis que trust :—Held: the solr. 
was entitled to a charge upon the dividend 
recovered in the action from Y.’s estate as 
against the infant cestut que trust, but not on the 
dividend recovered from P.’s estate, as it was not 

recovered in the action.—GrkEER v. YOUNG (1883), 

24 Ch. D. 545; 52 L. J. Ch. 915; 49 L. T. 224; 

31 W. R. 930, C. A. 

«lnnotations .— Consd. Smith, Er p. Digby 
(1884), 63 >L. J. Ch. 972. pld. Keeson v. Luxmoore 
(1889), 61 L. VT. 190; Scholey vv, Peck, {1893} 1 Ch. 709: 
Er q. weed, (1899) 2 sf B. 167; lUdd v. Thorne, [1902) 
2 Ch. 344; de 'Furner, Wood v, Turner, [1907] 2 Ch. 126. 
Consd. The Dirigo, [1920] }P. 425. Refd. Charlton v. 
Charlton (1883), 52 L. J. Ch. 971; Harrison v. Warrison 
(1888),13 2. LD. 180; Pelsall Coal & Iron Co. v. lL. & N. W. 
Ry. (No. 3) (1892), 8 Ry. & Can. Tr. Cas. 146; Ie Thorn- 
hill, Thornhill rv, Nixon (1892), 36 Sol. Jo. 218; Fe 
Humphreys, xp. Lioyd-George & George, [1898] 1 Q. B. 
520; Redfern v. Rosenthal G90), 85 L. LT. 3135 Jee 
Horne, Horne v. Horne, (1906) 1 Ch. 271. 

3268. Whether client must have interest in 
property.|—A solr.is entitled, under Sohcitors Act, 
1860 (c. 127), to a charge upon property recovered 
or preserved, for his costs of the litigation by which 
it is recovered or preserved, irrespective of his 
client’s interest in the property, & although it 
turns out that the latter has not & never had any 
interest therein.—BAILEY v. BiRCHALL, KARNES v. 
RATCLIFFE, BAILEY v. RATCLIFFE (1865), 2 em. 
& M. 371; 6&6 New Kep. 287; 11 Jur. N.S. 57; 
71s. RR. 507. 

Annotations -—Consd. Charlton v Charlton (1883), 52 LJ. 
Ch. 971. Refd. Jée Keane, Lumley v. Desborough (1871), 
L. R. 12 Hq. 115; Pmkerton vr, Maston, Re Pinkerton 
(1873), 42 L. J. Ch. 878; Bullev vy Bulley (1878), 8 Ch. D. 
479; Greer v., Young (1883), 24 Ch. D $45; Harrison 
a. Cornwall Minerals Ry. (1884), 53 lL. J. Ch. 596; Jach- 
son v. Suuth, Ma pg. Dirby (1884), 653 L J. Ch. 9723 Jee 
Cockrell’s Mstate, [1911] 2 Ch. 318. 

3269. ---— Effect of termination of interest 
—Death of tenant in tail without issue & without 
disentailing.|—By virtue of the decree in a suit to 
set aside an appointment & uphold a settlement, 
A. became entitled to an estate in tail in certain 
property. A. died, before he nad paid his solr.’s 
costs of the suit, without issuc, & without having 
executed a disentailing deed, & the property 
devolved on certain persons under the settlement. 
On a petition by the solr. that he might be declared 
entitled to a charge on the property for the amount 
of his costs :—Held: he was not entitled to any 
charge on the property, as the interest of his chent, 
on which alone he would have been entitled to a 
charge, had determined by his death.—BErRrIE v. 
Howitt (1869), L. R. 9 Kg. 1; 89 L. J. Ch. 119; 
21. T. 414. 

«Annotations :—Dbtd. Bulley +. Bulley (1878), 8 Ch. D. 479. 
N.F, Charlton v. Charlton (1883), 52 L. J_Ch. 971. Consd. 
Greer v. Young (1883), 49 L. T. 225. Refd. Re Keune, 
Luuiey v. Desborough (1871), L. BR. 12 Kq. 115. 

3270. --—-- Property of persons not employing 
solicitor.|— The right of a solr. under Solicitors Act, 
1860 (c. 127), 5. 28, to a charging order upon a fund 
recovered or preserved by his exertions, for his 
taxed costs, charges, & expenses in relation to such 
recovery or preservation, is in the nature of a 
salvage claim, & is enforceable against the whole 
of such fund, & not merely against such part of 
it as may appear to be the property of his own 
client. 

Such charge ought to be a first charge, & may be 
made in respect of costs not already taxed, it being 


Jackson 1. 











3270 i. 





for the amount of costs incurred by 
him, & he is entitled to recover the same 
In a suit—KuMAR KRISHNA Dutt pr, 
HARI NARAIN GANGULY (1916), 1. L. R. 


43 Cule. 676.— IND. or preserving 


Properly of persons not 
employing solicitor.)—A solr. is entitled, 
under 39 & 40 Vict. c. 44, a. 3, 
charge for costs incurred in recovering 
properly, 


SOLICITORS. 


in the power of the ct. to direct the taxation in the 
order giving the charge. 

The charge should be for costs, charges, & 
expenses ‘‘ properly incurred.’”’—-CHARLTON v. 
CHARLTON (1883), 52 L. J. Ch. 971; 49 L. T. 267 ; 
32 W. R. 90. 

Annotation :—Refd. Jackson v. Smith (1884), 61 L. T. 72. 

3271. ——-— - .|—B. was in possession of real 
estate as trustee of a will, under the trusts of 
which he was beneficially entitled to a share & 
pltf. to another share. By deed of Aug. 1867, 
pltf. conveyed her interest to B., who made a 
mtge. of the property toC. After this pltf. having 
discovered carly deeds under which she claimed to 
be tenant in tail of the whole estate by a title 
paramount to the will, filed a bill against B. & C. 
praying that the deed of Aug. 1867, might be set 
aside, that she might be declared entitled as tenant 
in tail, & that the mtge., so far as it affected her 
interest, might be declared void. This bill was 
dismissed, & the dismissal was affirmed on appeal : 
-—Held ; the whole property was preserved for the 
persons entitled under the will by the defence 
conducted by B.’s solr.; & the solr. was entitled 
{to a charging order for his costs upon the whole 
estate, & not merely upon 13.’s beneficial intcrest 
in it.---BULLEY v. BULLEY (1878), 8 Ch. D. 479; 
47 L. J. Ch. 811; 38 L. T. 401 3 26 W. FR. 638, C. A. 


_tnnotations :—Folld. Charlton v. Charlton (1883), 62 LJ. 
Ch. 97). Apld. Greer v. Young (1883), 24 Ch. D. 515 ; 
ke p. Yweed, [1899] 2 QB. 167. Distd. Wingfield vr. 
Wingfield, [1919] 1 Ch 462. Gonsd. The Dirigo, [1920] 





P. 425 Refd. Jackson v. Smith, Wc p. Digby (18814), 53 
lL. J. Ch 972. 
3272. -._- Persons not parties to suit-— 





If benefit adopted.|—-GREER v. YOUNG, No. 3267, 
ante. 

3273. --—- Order for sale in partition suit-- No 
order for costs out of proceeds of sale -—Charge 
against plaintiff’s share recovered.|—-LLoYD v. 
JONEs, No. 3214, ante. 

3274. Recovery in ejectment proceedings.| 
—W. in 1862 brought an action of ejectment, in 
which he obtained a verdict. In this action S. was 
employed as his attorney. W. died in 1863, & 
a bill was filed in Chancery for the administration 
of his estate :—Held: under Solicitors Act, 1860 
(c. 127), s. 28, S. was entitled to a lien for his costs 
on the property recovered in the action.—-la p. 
StemMan (1864), 4 New Rep. 154. 

3275. ——— Annuity settled on wife--Suit by 
husband to set aside settlement.|]—-A suit was insti- 
tuted by a husband against. is wife to set aside 
a post-nuptial settlement whereby an annuity 
was settled by him on his wife to her separate use 
without power of anticipation. The wife retained 
a solr. who successfully conducted her defence, 
& the bill was dismissed with costs. The husband 
was unable to pay the costs, & thereupon the solr. 
presented a petition under Solicitors Act, 1860 
(c. 127), for the purpose of charging the annuity 
with the taxed costs of the suit :--//eld : petitioner 
was entitled to have the costs raised & satisfied by 
ascale of a sufficient portion of the settled property. 
—fie KEANE, LUMLEY v. Dessporougi (1871), 
I. R.12 Kq. 115; 40 L. J. Ch. 617; 24 0. T. 57; 
19 W. R. 498; subsequent proceedings, 24 L. T. 
780. 

i ny ou. 878), 8 Ch. ID. 
Ando BaD ley MOG AT a Bh 

Ch. D. 532. Refd. Chariton v. Charlton (1883), 52 L. J. 

Ch. 971: Greer v. Young (1883), 24 Ch. D. 545; Michell 

». Michell (1891), 60 L. J. P. 46. 





against his own client but against all 
persons entitled to the property. 
SHEVLIN v. M‘'GRANL (1886), 17 L. 7h. 
Tr. 271.-—IR. 

p. ——— Purchase-money of estate seld 


to a 


not only 
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3276. -—— Claim & counterclaim treated as one 
actlon—Charge in respect of balance recovered.]— 
WESTACOTT v. BEVAN, No. 3296, post. 

3277. Action for debenture-holders —Pro- 
perty sufficient for payment of debenture-holders in 
full—Improbability of recovering from clients.]— 
In a debenture-holder’s action a receiver was 
appointed, & the same solr. acted for pltf. & for the 
receiver. In the course of realising the estate pro- 
ceedings were taken at home & abroad with the 
sanction of the ct., & the solr. was employed by the 
receiver for these purposes. In the result property 
was recovered or preserved, & the funds paid into 
ct. were sufficient to pay all the debenture-holders 
in full & to leave a large surplus for the liquidator 
of the co. Pltf. being unable to pay the difference 
between party & party & solicitor & client costs 
of the action :~—-Held ; (1) the solr. was entitled to 
a charging order for such difference upon so much 
of the funds as belonged to the debenture-holders ; 
(2) the solr, was also entitled to a charging order 
upon the balance of the funds that) would be 
payable to the liquidator for his costs of recovering 
& preserving assets at home & abroad, which really 
were part of the receiver's costs of administration 
& might have been imeluded in his accounts.— 
Re Tfornu (W.C.) & Sons, Litp., TWorNg v. WIORNE 
(W. CC.) & Sons, Lirp., [1906] 1 Ch. 2713 75 Li. J. 
Ch. 206; 13 Mans, 165; 5£ W. 1. 278. 

OA 2 Ona, Refd. J?e Cockrell’s Mstate, [1911] 
2Ch sts, 





3278. ——— Effect of property changing hands— 
Before charging order applied for— Mortgage of 
ship.|—(1) After the termination of an action in 
rem against the owners of a ship for wages & dis- 
bursements in which pltf. was partially successful, 
& after the release of the ship from arrest & its 
transfer to a limited co., the solrs. of omginal deft 
owners applied er p. & obtained, under Solicitors 
Act, 1860 (c. 127), 5. 28, a charging order upon the 
ship for their costs in the action. For the enforce- 
ment of this charge they also obtained. on notice to 
mtyees. to whom the vessel had been mortgaged 
by the limited co., a further order for the appoint- 
ment of a receiver of treight, &, conditionally, for 
the sale of the vessel. Both orders were subse- 
quently set aside, & the solrs. admitting that the 
charging order must be postponed to the mtge., 
appealed as against the limited co. :—eld: the 
charging order was wrong in form & bad in sub- 
stance, &, togcther with the consequential order, 
must be set aside, for at most, the property, if 
any, preserved by the exertions of the solrs. was 
hmited to the interest of those who instructed 
them to oppose the claims of the master in respect 
of his lien on the barque, & the vessel had not only 
ceased to be under the control of the ct., but had 
changed hands, & becomesubject toa mtge., before 
the charging order was applicd for. Furthermore, 
the co. to whom the vessel was transferred could 
not be fixed with constructive notice of the possible 
liability of the vendors for the unpaid costs of 
their solrs., even though the actual vendor & the 
promoter of the co. were one & the same person. 

(2) The ct., when sitting in Admlty. should 
follow the practice of the Ch. Div. in requiring 
notice to the parties affected, &, unless the circum- 
stances are very exceptional, should not exercise, 
On an ex p. application, its discretionary power of 


pander advice of solicitor—-In adminis- 
ration proceedings. ]}—CROOKS v. CROOKS 
(1849), 1 Gr. 57.—CAN, 


PART VIII. SECT. 4, SUB-SECT, 2.— 
B. (b), 


qa. Money paid into court—On wind- property 


ing up of sella Ue MR chee vw. 

MCLAREN, SHIELDS v Mc 

NEDY (1894), 9 Man. L. R. 599.—CAN. 
r. --—— As security for coats.) — 

Money paid into ct. by pltf. In an 

action, as security for coxts, Is not. 

“recovered or preserved *’ 
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making charging orders under Solicitors Act. 
1860 (c. 127).—Tue Birnam Woop, [1907] P. 1; 
76L.J3.P.1; 96 L. T. 140; 23 T. L. R. 58; 51 
Sol. Jo. 51; 10 Asp. M. L. C. 325, C. A. 

3279. ---—- Unsatisfied judgment debt.j/—An 
unsatisfied judgment debt is a proper subject- 
matter of a charging order under Solicitors Act, 
1860 (c. 127), 5. 28, which empowers the ct. to charge 
property recovered in any suit, matter, or proceed- 
ings, with the payment of the costs.—FARRANT v. 
CALEY (1924), 68 Sol, Jo. 898, U. A. 

3280. Meaning of ‘‘ property ’’—-Includes both 
debt & costs recovered.}]—I)ALLOW v. GARROLD, 
iz p. ADAMS, No. 3366, post. 


(b) What Amounts to Property Recovered or 
Preserved. 

3281. Coal wagons subject to lien by railway 
company-——Rates reduced by railway commission— 
Redemption of wagons by receiver for debenture- 
holders.|]--PELSALL CoAL & IRON Co. v. LONDON 
& Norra Western Ry. Co. (No. 3) (1892), 8 
Ry. & Can. Tr, Cas. 146; 8&8 T. L. R. 629. 

3282. Claim by master of ship for wages & dis- 
bursements—-Counterelaim for money due under 
agreement to purchase shares—Judgment leaving 
balance due from master—-Charge on master’s 
interest in ship.]|—On a claim by a master for his 
wages & disbursements being referred to the 
registrar & merchants, a counterclaim was made 
by the registered owner of the whole ship, which 
counterclaim included money due from the master 
under an agreement to purchase certain shares 
in the ship. In the result) if was found, that 
£103 Ts. 8d. was due to pltf. on the balance of his 
account as master, & £173 Lls. ld. was due from 
him on account of the counterclaim, thus leaving 
a balance due from pitf. On a motion by pltf.’s 
attorney, under Solicitors Act, 1860 (c. 127), 5. 28, 
that he nught have a charge for his costs in the 
suif upon pitf.’s interest in the ship as being pro- 
perty “ recovered or preserved ” :—Held: as the 
result of the suit to pltf. was, that he was entitled 
to a transfer of the shares in the vessel for a less 
sum than he would have been if the suit had not 
been instituted, pltf.’s attorney had recovered or 
preserved the property to pltf., & was entitled to a 
charge upon it for his costs to an amount not 
exceeding the sum so preserved.—THE PHILIPPINE 
(1867), L. RTA. & 1.3093 160.T. 3t; 15 WR. 
462; 2 Mar. 7. C. 476. 

Annotations :—Folld. Pelsall Coal & Iron Co, v. L. & N. W. 
ity. (No. 3) (1892), 8 Ry. & Cun. Tr. Cas. 116. Refd. 
Foxon v. Gascoigne (1874), 9 Ch. App. 657, n. 

3283. Mortgagor’s right to redeem established 
in foreclosure sult.;—S. & D. were respectively 
entitled to one-third & two-thirds of a moiety of 
certain real estates subject to mtges. thereon. S. 
was also entitled to a charge on the other mvoicty 
in respect of certain judgment debts due to him. 
S. filed a bill of redemption & foreclosure, to which 
D. was deft. A decree was made whereby it was 
declared that certain sums ought to be charged on 
the moiety of S.& D. Upon an appeal by D., the 
decree was varied in his favour; & he was also 
successful in resisting claims of S. in working out 
the decree. Before the general certificate in the 
suit was made, D. became bkpt., & his solrs. pre- 
sented a petition praying for a declaration that they 


by the solr. for pitf. within Con. Ruio 
1129 on which the solr.’s lion for costs 
will attach as against an execution 
creditor who has obtained a stop order. 
-——GIB8ON v. LE TEMPS PUBLISHING 
Co. (1905),10 0. L. R. 434; 60. W.R. 
410.—CAN, 


UAREN, Re KEN- 
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Sect. 4.—Statutory Lien and charging orders: 
sect. 2, B. (b).] 


were entitled to a charge on his estate & interest 
for the amount of their costs, & for a sale of such 
estate & interest, & application of the proceeds of 
sale in payment of the costs :—Held : the estate & 
interest of I). was property preserved in the suit 
with Solicitors Act, 1860 (c. 127), 5. 28, & 
petitioners were entitled to a charge & sale as 

prayed for.—ScHOLEFIELD v. LocKwoop (1868), 

J. KR. 7 Eq. 883; 38 L. J. Ch. 232 ; sub nom. ScOLE- 

FIELD v. LOCKWOOD, 17 W. BR. 184. 

Annotations :—Apld, Catlow v. Catlow oc - P. Dz. 
362. Refd. Greer v. Young (1883), 24 Ch. b. 

3284. Dividends payable under order “ a inie: 
tration action--Though no real question at issue— 
—Or decision wholly or partly in favour of opposite 
party.]-—A solr. for a party in an administration 
suit who cannot otherwise obtain payment of his 
bill of costs may apply by petition to the ct. to 
have his costs taxed, & for a charge for same on 
dividends payable to his client under an order 
of the ct. made in the suit, although there may 
have been no real question at: issue between the 
parties to the suit, or although, so far as there 
has been any such question, the decision of the 
ct. in the suit may have been given wholly or 
in part in favour of the opposite party.—SM1iTH 
v. WINTER, Lae p. HARTLEY (L870), 18 W. R. 
447. 

3285. Action for account against trustee-—Ap- 
pointment of receiver — Compromise between 
parties—Without knowledge of solicitor.|—-In a 
suit by a cestui que trust against a trustee of landed 
estate, praying for an account & reconveyance, a 
receiver was ordered to be, & afterwards was, 
appointed, adversely to deft. Notice of motion 
for decree was served, but before the time for 
closing evidence had arrived, pltf., without con- 
sulting her solr., & without his knowledge, entered 
into an agreement with deft. for a compromise 
of the suit on the terms that a sum of cash should 
be paid to pltf., then that the mitges. on the pro- 
perty should be paid off, & then that the costs of 
all parties estimated at a fixed sum should be paid. 
Upon hearing of the compromise, pitf.’s solr. 
applied to pltf. & to deft.’s solrs. for the terms of 
it, but was refused all information. Upon petition 
under Solicitors Act, 1860 (ce, 127) :-—Held: the 
solr. was entitled to a first charge for the amount 
of his taxed costs, as between solr. & client, upon 
the property of pltf., as having been recovered 
& preserved through his instrumentality.—-Twy- 
NAM Uv. pee (1870), I. RR. 11 Eq. 181; 40 0. J. 
Ch. 80; 23.1. T. O51 3 . W.R. 151. 

Snnciaitnne :—Refd. ‘Pilches Arden, fee Brook rat Sy 
Ch. D. 3183; Charlton r. Chariton (883), 49. TV. 
Greer v. Young (1883), 24 Ch. PD. a4 
3286. Friendly suit instituted on behalf of Infant 

——Appointment of guardian & provision for main- 

tenance.|-—The bill in this suit was filed on June 15, 

1863, by M. J., as next friend of the then infant 

pitf., for a guardian, directions as to the main- 

tenance of pltf. & his brothers & sisters, defts., 
accounts of the estate of testator, their yrand- 
fathcr, & ior a receiver. Solr. employed by the 
next friend was a Mr. J. On July 4, a decree was 
made, directing inquiries as to testator’s real 
estate; & on Feb. 6, 1864, the chief clerk made 
his certificate that the real estate was worth 
about £350 per annum. On Mar. 2, 1864, an 
order was made for the appointment of a guardian 

& receiver, & allowing a sum of £220 per annum 

for the maintenance of pltf. & defts. On Aug. 10, 

1866, Mr. J., the solr., died. On Oct. 14, 1867, 

the infant ple. attained twenty-one years of age. 
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In Nov. 1867, he disentailed the real estate of 
which he was tenant in tail under his grandfather’s 
will. In June, 1868, he obtained an order to 
discharge the receiver : & on Feb. 10, 1872, pro- 
cured an order to change his solicitor. On a 
petition presented under Solicitors Act, 1860 
(c. 127), by the personal representative of the 
solr., to establish a charge on the real estate for 
J.’s costs :—Held: the suit was properly insti- 
tuted, & the solr. duly ‘“ employed ’”’ on behalf 
of the infant; the property was “ preserved ” 
in the suit for the benefit of the infant through 
the instrumentality of the solr.; the infant had, 
on attaining twenty-one, adopted the suit}; Stat. 
of Limitations was not a har to the claim: the 
persona] representative of the solr, could present 
the petition; & an order must be made upon it. 
---BAILE 7. BAILE (1872), L. R. 18 Kq. 497; 41 
L. J. Ch. 300; 26 L. T. 2838; 20 W. BR. 534, 

Annotations ‘-—Folld. Briscoe v. Briscoe, (18921 3 Ch. 513. 

Apld. /ve Turner, Wood v. Turner, [1907] 2 Ch. 126. 

3287. Successful suit against incumbrancer— 
Though incumbrance valueless.|—A solr. is cn- 
titled to a charge for his costs on property the 
subject of a successful suit conducted by him 
against an incumbrancer, although the incurm- 
brance be entirely valueless, provided it) formed 
a cloud upon the title. It is no objection to an 
application for such a charge that it is made in 
a suif which is no longer pending, & which was 
never brought to a hearing, nor that the property 
has been sold before the application of the solr, 
—JONES v. Frost, Re Frppry (1872), 7 Ch. App. 
773; 42 1. J. Ch. 47; 27 L. T. 465; 20 W. R. 
1025, T.. JJ. 

3288. Administration sult against trustee-—De- 
cree with direction for appointment of new trustee— 
Suit abandoned by plaintiff.|-In a suit by a re- 
siduary legatee against the sole surviving trustee 
of testator’s estate an administration decree was 
made, & it was ordered that a new trustee be 
appointed. The decree was carried into chambers 
& the accounts brought in, when pltf. stopped all 
further proceedings in the suit. On a petition 
by the solr. who had acted for pltf. in the suit, 
praying that his costs might be charged on pltf.’s 
interest in the estate, under Solicitors Act, 1860 
(c. 127), s. 28 :—-Held: there had been no ‘ pro- 
perty recovered or preserved’? within the Act, 
& the solr. was not entitled to any charge.— 
PINKERTON v. WASTON (1873), L. R. 16 Eq. 490; 
29 L. T. 3643; 21 W. BR. 943: sub nom. PINKERTON 
v. HASTON, Re PinkeRTON, 42 I. J. Ch. 878, L. C. 
Annotations :~~-Consd. Foxon v. Gascoigne anit) 9 Ch, 

App. 657, n. Greer v. Young (1883), Ch. D. 545. 

Refd. Charlton v, Charlton (1883), 52 Is. J. rie 971; DPler- 

son v. Knutsford Kstates Co. (1884), 13 Q. B. LD. 666 ; 

Rowlands v. Willams (1885), 2 T. L. lt. 72; Redfern v. 

Rosenthal (1901), 85 L. ‘TE. 313 

8289. Refusal of mandatory injunction for pulling 
down buildings—Suit relating to easement only.|]— 
A bill was filed alleging that deft. had built so as 
to obstruct pltf.’s ancient lights, & was proceeding 
to build so as further to obstruct them, & asking 
for an injunction against further building, & a 
mandatory injunction to pull down part of what 
had been built. An interlocutory inyunction was 
granted against building higher, & the suit was 
afterwards compromised on the terms that the 
building should remain of its then height. Deft. 
having become bkpt., his solr. petitioned to have 
his costs made a charge on deft.’s property to 
which the suit related :—Held: no property had 
been recovered or preserved within Solicitors Act, 
1860 (c. 127), s. 28. A suit which only relates 
to an easement is not a suit in which it can be 
said that property is recovered or preserved, even 
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though a mandatory injunction for pulling down 
puildings is refused. 

No doubt it [sect. 28] applies to property of all 
kinds: personal property & real property, cor- 
poreal & incorporeal property, property in posses- 
sion & property in remainder or reversion (MEL- 
ish, L.J.).—FOXoON v. GASCOIGNE (1874), 9 Ch. 
App. 654; 48 L. J. Ch. 729; 31 L. T. 289; 22 
w. R. 939, L. JJ.3; affg. S. C. sub nom. Fox v. 
Cascoiagng, 30 1. T. 743. 
tnnotations :~~-Consd, Rowlands »v. (1885), 2 

TL. R. 72. Refd. Pelsall Coal & Iron Cou. v. L. & N. W. 

Ry. (No. 3) (1892), 8 Ry. & Can. Tr. Cas. 146. 

3290. Action for detinue by administrator against 
next of Kin—Failure to realise under execution 
Proceeds subsequently lodged in administration 
action.|—A., as administrator of his deceased 
mother, sued B. & C., his brother & sister, in the 
Common Pleas at Lancaster, in detinue for goods 
belonging to the estate of the intestate, & recovered 
a verdict & judgment against them, but was un- 
able to levy. Afterwards B. & C. sued out a 
plaint in a county ct. for administration of the 
estate, & brought into ct. the proceeds of the goods 
of the intestate, which they had IJIntherto con- 
ecealed : —Held; the solr. who acted for A. in the 
action of detinue was entitled to a charge or hen 
upon the fund in the hands of the registrar of the 
county ct. under Solicitors Act, 1860 (c. 127), 
s. 28,as ‘' property recovered or preserved through 
his mstrumentality,” in respect of his costs in- 
curred by him, to be taxed as between attorney 
& client, & this was the proper ct. in which to 
make the appheation.— CATLOW v, CATLOW (1877), 
2. P. D. 3862; 25 W. RR. 866, 
Annotations :-—Refd, Creer er. Young (1883), 24 Ch. D. 

545, Ke p. Tweed, [1899] 2 Q. B. 167. 

3291 Action to recover sum invested in building 
society— On ground of fraudulent transfer—— Judg- 
ment for defendants.|—Under R. S. ©., Ord. 51, 
ry. LA, a judge to whom an action has been trans- 
ferred for trial, has authority to hear a petition 
by a solicitor under Solicitors Act, 1860 (c. 127), for 
costs incurred in recovering property in the action. 

An action was brought by a husband against 
his wife & another person for a sum of money 
invested in a building society which the husband 
alleged to have been fraudulently transferred by 
his wife to the other person. The building society 
were also made defts. to the action & appeared. 
Judgment was given for dcefts. Upon petition 
presented under Solicitors Act, 1860 (c. 127), by 
the solr. to defts. other than the building society : 
Held: he was entitled to a charge upon the 
whole sum invested, as being the amount ‘‘ re- 
covered or preserved’? to them.-—PoRTER  v. 
West (1880), 50 L. J. Ch. 231; 43 1. T. 569 ; 29 
W.R. 236. 

3292. Money paid into court—Plaintiff’s solicitor 
declining to proceed—-Change of solicitor by plain- 
tiff.|—Deft. having paid money into ct. in the 
action, pltf.’s solr. declined to proceed with the 
action, except on terms to which pltf. would not 
assent. Thereupon pltf. retained fresh solrs., & 
obtained an order for a change of solrs. After 
the order was made the late solr. obtained a 
judge’s order at chambers, charging the money 
in ct. with his costs in the action :—Held: 
(1) when an action is pending a judge at chambers 
has jurisdiction to make such an order; (2) the 
money in ct. was ‘“ property recovered or pre- 
Served’ within Solicitors Act, 1860 (c. 127), 
8. 28; (3) the order was valid, though pltf.’s solr. 
ad ceased to be such when it was made; 
(4) though he had discharged himself from the 
position of pltf,’s solr., yet, as he had not done 
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so wrongfully or improperly, the order was right. 
—CLOVER v. ADAMS (1881), 6 Q. B. D. 622. 
annotations :--—As to (1) Refd. Re Thomas, [1393] 1 Q. h. 

670. As to (4) Refd. Re Wadsworth, Rhodes v, Sugden 

(1885), 29 Ch. D. 517. Generally, Refd. Bluck v, Lovering 

(1886), 35 W. R, 232. 

3293. ~- Action by undischarged bankrupt— 
Without knowledge of trustee—-Defence denying 
liability.|-—EMDEN v. Canrrr, No. 3315, post. 

3294. --—— In bankruptcy proceedings—To abide 
result of action in High Court.|—In an action in 
the Wligh Ct. deft. counterclaimed four money due 
from pltf., & also took procecdings in bkpcy. 
against pltf. The bkpcy. proceedings were stayed, 
on payment of £300 into the Bkpcy. Ct. to abide 
the result of the action. The action & all matters 
in dispute were referred, & an award made in 
pltf.’s favour. PILf.’s solr. applied for a charging 
order on the £300 for his costs. The Div. Ct. 
declined to make the order, on the ground that it 
had no power to do so, & also that no sufiicient 
merit had been shown :—Held: the money was 
not ‘‘ property preserved’? within the meaning 
of Solicitors Act. 1860 (c. 127), 8. 28, inasmuch 
as the right to it depended on the discretion of 
the Bkpcy. Ct., which might be affected by cir- 
cumstances outside the litigation.—PImRson v. 
Knutsrorp Hstratres Co. (18841), 13 Q. B. TD. 
666; 537. J. Q. B. 181; 32 W. R. 451, C. A. 

3295. - Under R. S. C., Ord. a ee 
solrs. obtained an order under above Ord. that, 
deft. should, as a condition of leave to defend, 
pay the amount claimed into ct. Subsequently 
plitf{., without the knowledge of his solrs. & with- 
out. making any provision for their costs, com- 
promised the action, & discharged them from their 
employment. Deft. then apphed for an order for 
the payment out to him of the money in ct., & 
produced pltf..s consent to such order being 
made; but the master being of opinion that the 
compromise was collusive refused to make the 
order. The solrs. then apphed under Solicitors 
Act, 1860 (c. 127), 8. 28, for a charging order upon 
the money in ct.:—Held: the money in ct. was 
under the circumstances ‘“ property preserved ” 
within the sect., & there was jurisdiction to make 
a charging order.—MoOxon v. SHEPPARD (1890), 
24 Q. B. D. 627; 59 1. J. Q. B. 286; 62 L. T. 
726; 38 W. R. 704, D.C. 

Annotation :—Refd. Price v. Crouch (1891), 60 L. J. Q. B. 767. 

3296. —-- Defence denying Hability—Plaintiff 
proceeding with action.]—Pltf. claimed £742 for 
work done under a contract to repair defts,’ ship. 
Defts. paid £500 into ct., with a denial of liability, 
& counterclaimed damages for pltf.’s delay in 
completing the work according to the contract. 
Pitf. proceeded with the action, & in the result 
£165 was found to be due to him on his claim, & 
£210 to defts. on their counterclaim :—Held : 
(1) the sum paid into ct. was not property ‘‘ re- 
covered or preserved ” by the exertions of pltf.’s 
solr. within Solicitors Act, 1860 (c. 127), 8. 28, so 
as to entitle him to charge the whole sum with 
payment of his costs; (2) the claim & counter- 
claim must be treated as one action for the purpose 
of determining the solr.’s right to a charging order 
for his costs; the sum recovered in the action 
was the balance remaining in favour of pltfs 
after deducting from the amount found to be due 
on his claim the amount found to be due to defts. 
on their counterclaim, & therefore pltf.’s solr. 
was only entitled to a charging order in respect 
of that balance.—WRrsTAcoTT v. BEVAN, [1891] 1 
Q. B. 774; 60 L. J. Q. B. 586; 65 L. T. 2863; 39 
W. R. 363; 7 T. L. R. 290, D.C. 


Annotations ;-—As to 2) coum, Stumore v. Campboll, [1892] 
1 Q. B. 314. Retd. Knight v. Knight, [1925] Ch. 835, 
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Sect. 4,—Statutory lien and charging orders; Sub- 
2, Bi (b); sub-sect. 3.] 


3297. —-—- Security for costs of appeal—Appeal 
abandoned—-Appeal against judgment of Prize 
Court.|;—A sum of £500 was paid into ct. by 
claimants as security for the costs of their appeal 
to the Privy Council against a judgment of the 
Prize Ct. condemning their vessel for the carriage 
of contraband. The appeal was abandoned. 
Thereupon cross-sunumonses were issued: (a) by 
claamants’ solrs. for payment out of the sum in 
ct.; (6) by the Procurator-General for a charging 
order on the sum in ct., on the ground that the 
unsecured balance of the taxed costs of the Crown 
in the proceedings in the Prize Ct. would absorb 
the whole sum remaining after taxation of the 
Crown’s costsin the abandoned appeal. Claimants’ 
solrs. contended that, at any rate so far as their 
own costs were concerned, they had a prior claim 
upon the fund in ct.:—J/eld: as the solrs. had 
neither recovered nor preserved the fund the 
equitable jurisdiction of the ct. did not apply in 
their favour, & the Procurator-Gencral’s applica- 
tion for a charging order upon the whole fund 
must be allowed.-—THE Dirico, (1920) P. 425; 
90 1. 5. P. 483 125 1. TM. 1185 387 Te. RR. 838; 
15 Asp. M. 1. C. 348. 

Annotation .— Distd. The Oranje Nassau, (1921) P. 190. 

8298. Action for breach of trust---Dividends re- 
ceived by new trustee.| —--GREER v. YOUNG, No. 3267, 
ante. 

8299. Whether appointment of receiver.) — 
TURNBULL tv. RICHARDSON (1885), 1 T. LL. R. 244, 
C. A. 

3300. Dismissal of petition for winding up com- 
pany--Compromise of subsequent action by share- 
holder-——With sanction of liquidator—-Under volun- 
tary winding up.|- -Re UNITED SHEPHERD'S 
WuHtraL Rose Co., Mvap & DAURENY’S CLAIM, 
[1885] W. N. 15. 

3301. Partnership action-—Defendant claiming to 
be partner—Claim not disputed.|—ROWLANDS v. 
WILIIAMS (1885), 2 T. I. Re 72, C. A. 

3302. Costs paid under order of court—Re- 
funded by order of Court of Appeal.|—Costs paid 
under order of the ct. below & ordered by the 
Ct. of Appeal to be refunded are property re- 
covered within Solicitors Act, 1860 (c. 127), s. 28. 
An action was dismissed with costs, which were 
taxed at £298 & paid. On appeal this judgment 
was reversed, leave was given to amend the plead- 
ings, & the action was ordered to proceed on the 
amended pleadings, & defts. were ordered to repay 
to plitfs. the costs they had received & to pay to 
pitis. their costs of the appeal, which were taxed 
at £165. After this plifs. became bankrupt. On 
the application of the solrs. who had acted for 
pltfs. in the appeal:—Held: they were entitled 
to receive from defts. the £165, & also to receive 
from defts. out of the £298 the difference between 
the £165 & pltfs.’ costs of the appeal taxed as 
between solr. & client, & the balance only of the 
£208, after paying the above difference & the 
costs of the solrs. & defts. of the application, 
was to be paid to the trustee in the bkpcy.— 
Guy v. CnurcniILL (1887), 35 Ch. D. 489; 56 
L. J. Ch. 670; 57 L. T. 510; 35 W. R. 706; 3 
T. L. R. 600, C. A. 

Annotation :—Consd, Ive Meter Cabs, [1911] 2 Ch. 557. 

3303. Defeat of hostile administration action—& 
motion for appointment of receiver..—Re DIckIN- 
80N, BUTE (MARQUIS) v. WALKER, Fa p. HOYLE, 
SHIPLEY & HoyLre, [1888] W. N. 04. 

3304. Annual sum secured to wife—On decree 
for dissolution of marriage---Costs appearing to be 
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recoverable from husband—Facts rebutting pre- 
sumption of contract by wife.|~-A decreo for dis- 
solution of marnage having been made on the 
wife’s petition, an order was made under Matri- 
monial Causes Act, 1857 (c. 85), s. 32, directing her 
husband to secure to her for life the annual sum 
of £130. Upon application by the solrs. who had 
acted for the wife under the petition for an order 
under Solicitors Act, 1860 (c. 127), s. 28, charging 
their costs upon such annual sum of £130 :— 
Hleld: such annual sum was ‘‘ property recovered 
or preserved by the solrs.,’’ & therefore liable to 
a charging order under s. 28; but the ct. refused, 
in the exercise of 1ts discretion, to make the order, 
on the yround that upon the facts it could not be 
presumed that. the wife had entered into a contract 
with the solrs. so as to bind her separate pro- 
perty; the husband was therefore primd facie 
responsible, & for anything that appeared the 
costs could be recovered from him.— HARRISON v. 
LLARRISON (1888), 18 PP. D. LS; 58 L. J. PP. 283 60 
LT. 893 86. WLR. 7183 4 T. 1. R. 646, CLA, 
Annotations ‘— Consd. Ite Wingfield & Blew, [1904] 2 Ch. 
665. Refd. Braumstein v. Lewis (1891), 7 T. 1. It. 246; 
IK verett v. Paxton (1891), 66 L. i 383, Hood Burrs x, 
Catheart, [1894] 2. Q. B. 559. Mentd. Loak vo. Driffleld 
(1889), 24 Q. B.D. 98; Bonner o Lyon (1890), 323 W. R. 
6413; Pelton v. Harrison, [1891] 2 Q. B. 122. Re Tatham, 
Bensnaude v. Hastings (1892), 37 Sol. Jo. 275 Watkins 
v Watkins, (L896) BP. 222; Machirean r  Maclurcan 


(1897), 77 1. T. 4743 Re Vieldwick, Johnson »v. Adamson 
(1908), 78 L. J. Ch. 153. 


3305. Property devised & bequeathed by will— 
Action to establish validity of will.| —Testator by 
his will, after bequeathing his household furmiture 
& effects to his wife, devised & bequeathed the 
residue of his real & personal estate to his wife 
for life, &, after her decease, to his two daughters, 
of whom one was his legitimate daughter by a 
former wife & the other was ilegithnate, in equal 
shares. Probate of the will being opposed by 
testator’s daughters, the exor. brought a probate 
action against therm to establish its validity, with 
the result that probate of the will was decreed. 
The bulk of the estate was realty :— Held: the 
solr. who acted for the exor. was entitled under 
Solicitors Act, 1860 (c. 127), s. 28, to a charge for 
his costs in the action upon the property devised 
& bequeathed by the will as property preserved 
through his instrumentality.—he op. Tween, 
[1899] 2 Q. LB. 167; 68 1. J. Q. TB. 794; $1 L. T. 
1, 48 W. RR, 5, OL A, 

3306. Winding up & reconstruction of company.|] 
—A limited co. being unable to mect its liabilities, 
executions were levied on the co.’s property by 
ereditors, & other creditors threatened actions. 
An extraordinary meeting of the co. was then 
held, & resolutions were duly passed to wind up 
the co. voluntarily. It was further resolved that 
the liquidator should submit a proposal for the 
reconstruction of the co. 

A scheme of arrangement, sanctioned by order 
of the court, under the Joint Stock Companies 
Arrangement Act, 1870 (c. 104), provided that a 
new co. should be incorporated ; that one of its 
objects should be the acquisition & undertaking 
of the assets & liabilities of the co. ; that the new 
co. should discharge the unsecured debts of the 
co. by allotting to the unsecured creditors fully 
paid-up shares in the new co, in full discharge of 
their claims against the co.; & that the share- 
holders of the co. should receive partly paid up 
shares in the new co. It was also provided that 
the new co. should pay all the costs of the winding 
up & of the scheme of arrangement. 

In pursuance of this order an agreement, sub- 
sequently adopted by the new co., was made 
between the liquidator & the trustee of the future 
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new co. whereby it was provided that part of the 
consideration payable by the new co. to the 
hquidator should be cash. The new co. did not. 
pay cash, & the assets of the co. accordingly were 
not transferred to the new co. :—JI eld: the co.’s 
assets purchased by the new co. & retained by the 
liquidator were to be charged with the costs of 
the co.’s solr. which had arisen in connection with 
the winding up & reconstruction of the co., the 
co.’s property having been ‘ recovered or pre- 
served’? through the instrumentality of the solr. 
within Solicitors Act, 1860 (c. 127), 8. 28.—Re 
Joun Crayton, Lrp. (1905), 92 L. T. 223; 49 
Sol. Jo. 238. 

3307. Compromise of administration action.]— 

In an action by beneficiaries under a will against 
the trustices for (inter alia) execution of the trusts 
of the will, an account of testator’s business, 
which had been carried on by the trustees under 
a power in that behalf, & administration, a re- 
ceiver & manager of the business was appointed on 
motion, & the action was ultimately compromised 
at the trial, one of the terms of compromise 
being that the costs of all parties should be paid 
out of the estate, including in the costs of the 
trustees all costs, charges, & expenses incurred 
by them as exors. & trustees of the will. In the 
result the action proved disastrous to the trust 
estate, the business, which previously had been 
profitable, having to be closed down for want of 
capital, & the assets of the estate being imsufli- 
cient to pay the costs of all parties. On an apphi- 
cation by pltfs.’ solrs. for a charging order for their 
costs under Solicitors Act, 1860 (e. 127). s. 28, 
& by the trustees for a declaration of priomty im 
respect of their costs, charges, & expenses :-—cld : 
(1) inasmuch as the property had been managed 
& retamed for the rightful owners, it had been 
“preserved ’’? within the meaning of s. 28; it 
did not inatter that in fact the property when it 
had heen preserved for the benefit. of the parties 
entitled yielded little or nothing for them; & 
in the circumstances pltfs.’? sohs. were entitled 
to a charging order for their costs; (2) having 
regard to the long-established practice of the Ch. 
Div. indemnifying trustees for all expenditure 
properly incurred in relation to their trust estate, 
& also to the express terms of the compromise, 
deft. trustees were entitled to payment of all their 
costs, charges, & expenses in prionty to the 
charging order obtained by pltfs.’ solrs. 
_ (3) The power of the ct. to make a charging order 
Is discretionary, & it will not be made if the effect 
1s to deprive trustecs of their costs, charges, & 
expenses where they have done nothing to dis- 
entitle themselves to the consideration of the ct. -- 
Re TURNER, Woop v. TURNER, [1907] 2 Ch. 126, 
639; 761. J. Ch. 492; 96 L. T. 798; 23 1. L. BR. 
524; 51 Sol. Jo. 485, C. A. 

3308. Claim for declaration of title to premises— 
Appointment of receiver & manager—Discon- 
tinuance by plaintiff.|—In an action by a wile 
against her husband claiming as her property the 
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ea 20 O. R. 137.— CAN. 
ward on arbttration.|}—A_ re- 
1¢6 to arbn. having been made in aa 
action, the arbitrator awarded that 





by the ct. 
& 40 Vict. c¢. 


tho solr. ; 


eo. Property 


a certain sum should be paid by pltf. 
to deft., & the award wus coniirmed 
An older was made on the 
application of defts.’ solr. under 39 
44, 5s. 3, declaring him 
entitled to w Hen for the costs of doft. 
in the action upon the amount awarded, 
as property recovered or preserved for 
deft. through the instrumentality of 
& directing pltf. to pay 
thereout to the solr. the amount of 
such costs when taxed.—M'ALEAVEY 
v. M'ALEAVEY (1882), 9 L. I. Ir. 165. 
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assets of a bridge club carried on by them jointly. 
the wife obtained an order for the appointment 
of a receiver & manager of the property. She 
subsequently abandoned her claim in the action. 
On an apn by her solrs. for a charging 
order under Solicitors Act, 1860 (c. 127), s. 28, in 
respect of their costs of obtaining the receivership 
order :—I/eld : the property had neither becn re- 
covered nor preserved through the instrumentality 
of the solrs. & they were therefore not entitled to 
the order.—WINGFIELD v. WINGFIELD, [1919] 1 
Ch. 462; 88 L. J. Ch. 229; 120 I. T. 588; 35 
T. L. R. 308; 63 Sol. Jo. 372, C. A. 


Supn-secr. 3.—IN RESPECT OF Witar Costs. 
3309. Costs in particular matter or suit—-Not 
general costs.|—An attorney, under Solicitors Act, 

1860 (c. 127), 8. 28, can only have a charge upon 

property recovered or preserved for his client in 

respect of the costs in the particular matter or 
suit, not for general costs.—Eae pp. THOMPSON 

(1860), 38 L. T. 317. 

3310. ---—- ~]|—WILSON v. Rounn, No. 3260, 

ante. a 
3311. Proceedings for benefit of infant--—Costs of 

establishing title—& costs of partition suit.}—The 

costs of proceedings under Declaration of Titles 

Act on behalf of an infant, together with the costs 

ol a partition suit & of a suit to obtain a declara- 

tion of lien + -Held : to be costs for which the solr. 

had a lien on the fund recovered.—PRITCHARD 1. 

oBeRTS (1873), L. R. 17 Bq. 222; 43 L. J. Ch. 

120; 207, T. 883; 22 W. RR. 259. 

Annotation —Refd. Steeden v. Walden, [1910] 2 Ch. 393. 
3312. Costs on further consideration.]-—Solrs. 

who had obtained a charging order for costs due 

to them were not allowed their costs of appearing 
by counsel at the hearing on further consideration. 

--MILDMAY v. QUICKE (1877), 6 Ch. D. 5538; 46 

L J. Ch. 667: 25 W. 1. 788, C. A. 

Annotations :—Mentd. Belcher ». Williains (1890), 45 Ch. D. 
5103 Re Morgan, Sith ere May, [1900] 2 Ch, 474; Herbert 
v. Herbert, [1912] 2 Ch. 268. 

3313. Costs bona fide incurred --In recovering or 

preserving property.|-—ICMDEN v. CARTE, No. 3315, 


3314. ———- Solicitor commencing partnership 
action- —In ignorance of insolvency of partnership.] 
---If v solr. has bond fide commenced a partnership 
action & obtained the appointment of a receiver, 
who has got in assets, he 1s entitled to a charge 
on the assets recovered for his costs, unless, being 
aware that the partnership was insolvent, he com- 
meneed his action not bond fide, but merely to 
obtain costs where proceedings might have been 
taken in bkpcy.—d’e NICHOLAS & PAINE, Lx p. 
Lovetr (1889), 61 L. T. 87; 387 W. BR. 7153 5 
T. L. R. 5813 6 Morr. 173. 

3315. Action by bankrupt without knowledge of 
trustee---Money paid into court-—Subsequent inter- 
vention of trustee-—Costs up to time of inter- 
vention.J—(1) An undischarged bkpt., without 


appointed recervver—Iiquilable erecu- 
pone) J UEe v. Lule, (1914) 2 .. It. 
31.--IR. 


PART VIII. SECT. 4, SUB-SECT. 3. 


3309 i. Custis in partirulur matter or 
suu-—Not general costa.J—A solr. is 
entitled under 30 & 40 Vict. c. 44, 
s. 3, to a charge for costs incurred in 
recovering or preserving property, not 
only against bis own clicnt, but against, 
all persons entiiled to the property. 
But the charging order must be con- 
fined to costa of proceedings Jn the ct. 


where it is made. I1t does not extend 


which plaintiff 
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Secl. 4.—Statutory lien and charging orders: Sub- 
sects, 8 & 4, A. & B.] 


the knowledge of the trustee in his bkpcy., brought 

an action, claiming (inter alia) remuneration for 

services rendered by him as an architect to deft., 

& damages for wrongful dismissal. Decft., without 

admitting any legal liability to pltf. paid £360 

into ct. Pitf. took out a summons to have the 
money paid out to him, but before the summons 
was heard the action came to the knowledge of 
the trustee, & he obtained an order joining him 
as co-pltf. in the action, on the ground that the 
remuneration & damages claimed were his pro- 
perty. The bkpt.’s solr. then applied for a charg- 
ing order on the £360 in respect of his costs, 
charges, & expenses of or in reference to the 
action :—Held: the bkpt.’s solr. was entitled to 

a charging order for his costs up to the time of 

tho intervention of the trustee. 

(2) When the ct. makes an order under the 
Solicitors Act, 1860 (c. 127), s. 28, declaring a 
solr. entitled to a charge upon the property re- 
covered or preserved in an action, it is the duty 
of the judge to limit the order to costs properly 
incurred in recovering or preserving the property. 

Money paid into ct. by a deft., although accom- 
pened by a defence denying legal liability, may 

e taken out of ct. by pltf, & is, therefore, pro- 
perty ‘‘ recovered or preserved ” within Solicitors 

Act, 1860 (c. 127), s. 28.—EMDEN v. CARTE (1881), 

19 Ch. D. 811; 51 L. J. Ch. 871; 45 I. T. 328 ; 

30 W. RR. 17, C. A. 

Annotations :-—As to (1) Apld. Re Moter Cabs, [1911] 2 Ch. 
557, As to (2) Folld. Charlton vy. Charlton (1883), 49 
L. T. 267. Apld. Jackson ». Smith, Hr p. Digby (1884), 
53 L. J. Ch. 972. Refd. Knight v. Knight, [1925] Ch. 
435, As to (3) Distd. Westacott v. Bevan, [1891] 1 Q, B. 
774.) Generaliy, Consd. Wingfeld +. Wingfield, (1919) 1 
Ch. 462. Mentd. Coote v. Ford, [£899] 2 Ch. 93; Brown 
v Feeney, [1906] 1 K. B. 563. 

3316. Costs of proceedings in court of justice — 
Not in respect of proceedings before arbitrator-— 
Under Land Clauses Act, 1845 (c. 18).}—(1) A 
solr. is not entitled to a charge under Solicitors 
Act, 1860 (c. 127), upon property of his client 
‘* recovered or preserved ” for costs in respect of 
proceedings taken betore an arbitrator or jury 
under Lands Clauses Act, 1845 (c. 18), for com- 
pensation, such procecdings not being “ pro- 
ceedings in any Ct. of Justice.” 

(2) The London agents ot a country solr are not 
entitled to any such charge as against the original 
client. They are not the soirs. employed within 
the inecaning of Solicitors Act, 1860 (c. 127), s. 28, 
their only nght. being as against the country solrs. 
who employed them, & who alone are entitled 
to the statutory charge. 

(3) A solr. who acts both for a mtgor. & mtgee. 
in the same transaction does not by that tact 
alone lose his right to the statutory charge.— 
MACFARLANE v. LuisTER (1887), 37 Ch. D. 885; 57 
lL J. Ch. 92; 58 L. T. 201; 4 'T. L. R. 106, C. A. 
Annolutions :—As to (2) Refd. Ite Becket, Purnell ». Paine 

j1918] 2 Ch. 72. 4a to (3) Refd. Brunton v. Electrical 

Hngineering Corpn., [1892] 1 Ch. 434; Jdte Walker, Mere- 

dith v, Walker (1893), 68 L. T. 517. 

3317. Costs of appeal against refusal to make 
a ee v. SERLE (1897), 42 Sol. Jo. 

3318. Counsel’s fees not paid before delivery of 
bill of costs—Or commencement of taxation—Costs 
of preparing brief.]|-—For the purpose of taxation 





to miscellancous costs, or costs of pro- 
ceedings in another ct., or of a pro- 
ceeding, e.g. to remit an action to an 
inferior ct., which has been abandoned. 
—-SHEVLIN  v. M'GRANE (1886), 17 
L. R. Ir. 271.—1R. 


PART VIII. saci SUB-SECT. 4. 


33211. How intituled—in the matter 
of the suit.}—Where a petition was in 
the style of cause of the original sult, 
& also, ‘‘ In the matter of T. S. K. a 


SOLICITORS. 


of a solr.’s bill under Solicitors Act, 1860 (c. 127), 
8. 28, ‘‘ costs, charges, & expenses’ may include 
fees to counscl which have not beon paid before 
the delivery of the bill or the commencement of 
the taxation. 

A lady was involved in litigation with certain 
money-lenders. Her son was finding the money 
for the costs thereof. The lady & her son were 
being advised by different solrs. The son’s solr. 
prepared the brief in the litigation & the lady’s 
solr. perused & approved it. The litigation was 
settled, & the lady recovered certain property. 
Her solr. then applied for a charging order on the 
property recovered for his costs, charges, & 
expenses, & obtained by consent an order that his 
bill of costs as then delivered should be taxed & 
an undertaking that the amount found due should 
be paid. ‘The bill of costs contained (a) a sum for 
counsel’s fees which had not then been paid, & 
(6) a sum for preparing the brief in the litigation. 
Upon taxation of the bill:—Held: the counsel’s 
fees, which were paid during the taxation, should 
be allowed as costs, charges, & expenses, though 
not paid before the commencement of the taxation, 
but the sum for preparing the brief should not be 
allowed.—Re EDEN, WATKINS v. Wpnn, [1920] 2 
K. L. 333; 90 L. J. K. B. 188; 123 L. T. 184; 
sub nom. EDEN v. MitLmer, 64 Sol. Jo. 357, C. A. 
Annotation :--Refd. Goodchild v. Roberts, [1925] Ch. 592. 


SUB-SECT. 4.—T102 APPLICATION. 
A. In General. 


3319. Form of application—By summons or 
petition.|—On Dec. 4, 1878 deft.’s solrs. obtained 
upon a summons intituled in a partnership action 
an order charging all moneys in the hands of the 
receiver & payable to deft., with their costs of the 
action. On the previous day a judgment creditor 
of deft. obtained a garnishee order nisi, attaching 
all moneys in the hands of the receiver then or 
thereafter to become due to deft., & on Dee. 5, 
1878 the garnishee order 21st was served on the 
receiver, & was subsequently made absolute :— 
Held: (1) the solr.’s charge had priority to the 
claim of the creditor under the garnishee order. 

(2) A charging order under Solicitors Act, 1860 
(c. 127), 8. 28 may he obtained either on summons 
or petition, & is sufficient if intituled in the action 
or proceeding in which the property is recovered 
or preserved.—IIAMER v. GILES, GILES v. TAMER 
(1879), 11 Ch. D. 942; 48 L. J. Ch. 508; 41 1. T. 
270; 27 W. Rf. 834. 

Annotations :—Aas to (1) Consd. Jackson v. Smith, Hz iP 

Digby (1884), 53 L. J. Ch. 972. Generally, Mentd. Austin 

v. Juckson (1879), 11 Ch. D. 942,n.; Potter v. Jackson 


eaten 13 Ch. D. 845; Rosher v. Crannis (1890), 63 
a IT. 272; Ross v. White, [1891] 3 Ch. 326. 


3320. -|—An application by a solr. 
under Solicitors Act, 1860 (c. 127), s. 28, for an 
order charging his costs upon the interest of a 
party to an action in a fund in ct., is, notwith- 
standing Jud. Act, 1873 (c. 66), s. 39, properly 
made by a petition in the action. But the other 
pa to the action ought not to be served with 
he petition.— Brown v. TROTMAN (1879), 12 Ch. 
LD. 880; 48 L. J. Ch. 862; 41 L. T. 179; 28 
W. RH. 164. 

3321. How intituled—-In the matter of the 
suit.|—A petition for the purpose of obtaining a 








solr.,”” & ‘‘In the matter of the Im- 
perinl Statute passed in the twenty- 
third & twenty-fourth years of the 
reign of Her jesty Queen Victoria, 
& chaptered one hundred & twenty- 
seyon ”;-—Held: as the petition was 
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declaration under Solicitors Act, 1860 (c. 127), 
s. 88 must be entitled in the suit, notwithstanding 
{hat the bill has been dismissed, & that the parties 
to the suit, whom it will thus become necessary 
to serve, are numerous.—Re KEANE (1871), 19 
W. R. 429. 
Annotation -—Apld. Heinrich v, Sutton, Ze Fiddey (1871), 
6 Ch. App. 865. 
- ~ & in the matter of the solicitor.] 
_-] [HINRICH v. SUTTON, Ite FIDDEY, No. 3330, post. 
3323. ----— -----.|-~HAMER v. GILES, 
Gites v. HAMER, No. 3319, ante. 
3324. On whom served—-Person whose property 
to be charged.|—Brown v. TrorTmMan, No. 3320, 


anle. 
3325. Time for making application—-Decree for 
administration —- On further consideration.|—A 


decree for administration of testator’s estate was 
made at the suit of an infant who was entitled to 
a contingent reversionary share in the estate. 
RR. was solr. for pitfi. & for J. & A., two of the 
persons entitled to the other shares, After decree 
he ceased to be solr. for these parties, & obtained 
aun order directing taxation of his costs as their 
solr. in the action, including the costs of the 
application, & charging their shares in the estate 
with the payment of such costs, with liberty to 
apply to have them raised. He now, the cause 
not yet. having been heard for further considera- 
tion, applied to have the costs raised by a sale 
of the shares raised :—//eld : the application was 
premature, & no order ought to be made for 
rusing the costs until the cause was heard for 
further consideration.-—Re GREEN, GREEN v. 
GREEN (1884), 26 Ch. D. 10; 54 L. J. Ch. 545 50 
Ja. T. 5133 32 W. RB. 373, ©. A. 

3326. — Effect of delay— Proceedings in 
lunacy.|-—A lunatic died in June, 1858. In Feb, 
1854 an order in Junacy was made, by which it 
was declared that the costs incurred in prosecuting 
the commission had been incurred tor the benefit 
of the lunatic, & the bill was directed to be taxed. 
The taxation was completed in Feb. 1855, & after 
this the solr. who had been employed in pro- 
secuting the commission delivered for the first 
time a signed bill of costs. Ln Oct. 1860 the solr. 
presented a petition to have his costs raised out 
of property of which the lunatic, who lett issue, 
had been tenant in tail:—Held: under the pro- 
Viso contained im Solicitors Act, 1860 (ce. 127), 
#. 29, the application was too Jate.-—Re CUMMING 
(1860), 2 De G. F. & J. 376; 6 Jur. N. S. 1129; 
45 HK. R. 666; sub nom. Re Cummina, he p. 
TuRNER, 30 L. J. Ch. 295 3 1. T. 391; 9 W. KR. 
213, L. JJ. 

3327. —_—- —-—- No ground for refusing order— 
Unless other rights have arisen.|—-Delay by a solr. 
in applying under Solicitors Act, 1860 (c. 127), 
8. 28, for an order charging his costs on property 
recovered by him is no ground for refusing the 
order unless other rights in respect of the pro- 
perty have arisen in the meantime. 

Solrs. employed by a limited co. recovered a 
claim against an estate in course of administra- 
tion by the ct. The co. was subsequently wound 
up by the ct. Shortly after the winding-up order 
was made, the solrs. applied for an order charging 
their costs on the co.’s share of the fund in ct. to 
the credit of the administration action :—Held : 
as the charging order in this case conferred no new 


the proper style of cause of the original 
suit, the other two headings, evou if 
unnecessary, might be considered as 
surplusage.— LEACOOK v. MoLAREN 
(1892), 8 Man. L. R. 579.—CAN. 

d. ~ In the matter of the Act.) 
——A solr.’s petition for a charging order 


the Act. 


—WISHART ». 





should be intituled in the matter of 
The petition or notice must 
show upon what material it is grounded. 
BonNEAU (1887), 5 
Man. L. R. 132 —CAN. 

e. Notice of application — Neceasity 
for statement of notice in affidarit.] 


right, but was only a cheap & speedy mode of 
enforcing the common law lien on the co.’s share 
of the fund in ct., which lien existed prior to the 
winding up, the ct., in the exercise of its discre- 
tion under the statute, would make the order.— 
Re Born, Curnock v. Born, [1900] 2 Ch. 433 ; 
69 L. J. Ch. 669; 83 L T.51; 49 W. BR. 23; 44 
Sol. Jo. 611. 


Annotations :-- Apld, Re Meter Cabs, [1911] 2 Ch. 557. 
Refd. The Birnam Wood, [1907] P, 1. 


3328. Whether made ex parte.]—-Ti1z BirNAM 
Woop, No. 3278, ante. 


B. To Whom Made. 


3329. Whether to judge to whose court action 
attached.|—WILSON v. Hoop (1864), 3 If. & C. 
118; 331. J. Ex. 204; 10 L. T. 345; 150 BF. R. 
484; sub nom. Re WILSON & Hoop, lx p. Srma- 
MAN, 10 Jur. N. S. 592; sub nom. Ex p. SEEMAN, 
4 New Rep. 154: sub nom. ep. SLYEMAN, 12 
W. R. 748. 

Annotations :—Apld. Catlow v. Catlow (1877), 2 0. P. D. 


36%. Refd. Heinrick v. Sutton, Re Hiddoy (1871), 40 
L.J.Ch. 5183; Birchall v. Pugin (1875), L R.10 CG. BP, 397, 


3330. —-— -.|--When a solr. makes an applica- 
tion to the Ct. of Ch. to have it declared that he is 
entitled to a charge upon property which has been 
recovered or preserved by him for his client in a 
suit in which he has been ecinployed, he must make 
his application to the judge to whose ct. the suit 
is attached, & the application must be entitled in 
that suit as well as in the matter of the solr. 
Semble: the fact that a suit has been absolutely 
dismissed is no objection to such an order being 
subsequently made in the suit.—HeInnici v. 
Sutron, Re FippeEy (1871), 6 Ch. App. 865; 25 
L. T. 613; 19 W. R. 1075. 

Annotation :—Apld. Owen v. Henshaw (1877), 47 1. J. Ch, 267. 

3331. -In an action intituled in the Ch. 
Div. laverpool District Registry, & tried before a 
judge & jury at Laverpool, a petition under 
Solicitors Act, 1860 (c. 127), 8s. 28, by a solr. for an 
order to charge the property recovered or pre- 
served must be presented to the judge who tried 
the action, the judge of the Ch. Div., to whose ct. 
the action was attached, having no jurisdiction to 
hear the petition.—Owrn v. ITENSHAW (1877), 
7 Ch. D. 385; 47 L. J. Ch. 267; 26 W. R. 188. 

3332. ~-----.|-——-The motion for a charging order 
under Solicitors Act, 1860 (ce. 127), 8s. 28, must be 
made before the judge who tried the canse.— 
HiGGs uv. SCHRADER (1878), 3 C. P. D. 252: 47 
L. J. Q. 3B. 4263; 26 W. R. 831. 

3333. —-—-.|—Any judge of the High Ct., 
whether sittang in bkpcy. or not, can make a 
charging order under Solicitors Act, 1860 (c. 127), 
8. 28, &, semble,so also can a judge who is a judge 
of the Ct. of Bkpcy. alone, where in the course of 
bkpcy. proceedings property has been ‘‘ recovered 
or preserved.” 

A charging order under the sect. can be made by 
any judge of the Div. in which the “ suit, matter 
or proceeding ”’ has been heard, & the application 
for the order necd not necessarily be made to the 
particular judge who heard the suit, matter or 
proceeding. 

An application to discharge a charging order 
under the above sect., as in all cases in which it 
is sought to set aside ex p. proceedings, must be 
made promptly; for instance, an application 





—Whero an attorney applica to bo 
paid bis costa out of a fund allocated 
to his client he ought to state in his 
affidavit that he distinctly informed 
his cHent of his intention so te apply.— 
REDMOND v. GORMLEY (1842), 4 I. 
Eq. R. 698.—IR. 
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: 5,4. B&C.] 


made after the lapse of two months from the 
service of the order, without sufficient cause 
shown for the delay, is too late-—Re DEFAKIN, 
Ex p. DANTELL, [1900] 2 Q. B. 489; 69 L. J. Q. B. 
725; 82L.T.776; 48 W.R.678; 44 Sol. Jo. 553 ; 
7 Mans. 302, C. A. 

3334. Judge to whom action transferred for 
trial.|;—Porrer v. WEST, No. 3291, ante. 

3335. Judge in chambers—Action pending.}— 
CLOVER v. ADAMS, No. 3292, ante. 

3336. Action for detinue by administrator in 
High Court—Subsequent suit for administration by 
defendant In county court—Application to High 
Court.|—CaTLow v. CATLOW, No. 3290, ante. 


C. By Whom Made. 

3337. Solicitor employed.|—-Solicitors Act, 1860 
(c. 127) is intended for the benefit & protec- 
tion of solrs. only, & the ct. will not sanction the 
use of it for the purpose of enabling parties to 
an action to charge the property recovered or 
preserved in the action with the payment of costs 
for which they themselves are hable & which 
they are able to pay.—-LLARRISON v. CORNWALL 
MINERATS Ry. Co. (1884), 58 L. J. Ch. 596; 50 
L. T. 452 48 J.P. 7243; 32 W.T—. 748. 

Annotation —Consd. Zée Horne, Horne v. Worne, [1906] 1 
emwéd. 


3338. - --— Though ceasing to act--Employment 
of new solicitor.|—By an order made in an adinini- 
stration suit, the costs were ordered to be taxed, & 
pltf.’s costs to be paid to his solr., B., out of a 
specified fund in ct. Before the costs had been 
taxed pltf. obtained an order to change his solr., & 
B. no longer acted for any party in the suit :—- 
Held: B. was entitled to a charging order, under 
Sohcitors Act, 1560 (c. 127), upon the interest of 
his chent in the funds in ct., notwithstanding the 
prior order for payment out of a certain specified 
fund; but such order ought not to extend to direct- 
ing a sale, but must be limited to giving the parties 
liberty to apply. The fact that pltf., had im the 
meantime assigned his interest with the knowledge 
of B. made no difference,—-PILCHER v. ARDEN, Re 
Brook (1877), 7 Ch. D. 318; 471. J. Ch. 479 5 38 
L. TP. 111; 26 W. RR. 278, C0. A. 

Annotations :-—Folld. Bulley « Bulley (1878), 38 L. T. 95 


Refd. Cole r. Key, {18911 2 Q B. 180. Mentd. Mathias 
o. Yetts (1882), 46 DL. I. 497. 





3339. -——- 4 CLOVER v. ADAMS, No. 
3292, ante. 
3340. Acting for mortgagor & mortgagee 





in same transaction.]|—-MACFARLANE Uv. 
No. 3316, ante. 

3341. Personal representative of solicitor.|- — 
BAILK v. BAILE, No. 3286, ante. 

3342. Not by party to action.] —HARRISON v. 
CORNWALL MINERALS Ry. Co., No. 3337, ante. 

3343. London agent.|—- MACFARLANE v. LISTER, 
No. 3316, ante. 


LIstER, 


SoLIciTORS. 


8344. Assignee of solicitor.|—Under Solicitors 
Act, 1860 (c. 127), 8. 28, the assignee of a solr. 
employed by pltf. in an action may apply for & 
obtain a charging order on the property recovered 
in the action for the costs incurred to such solr. & 
assigned by him to appct.—BRIscor v. BRISCOE, 
[1892] 3 Ch. 543; 61 L. J. Ch. 665; 67 L. T. 116; 
40 W. BR. 6213 sub nom. Re BRISCOK, BRISCOE v. 
Axwonrtiy, 36 Sol. Jo. 610. 


D. Grounds for Granting or Iefusing. 


3345. Order obtained for order of costs—To 
London agent.|—-An order had been made for the 
payment of the costs, charges, & expenses of all 
parties to a petition to appoint new trustecs in 
the room of others who had disclaimed, such costs 
to be paid out of the trust estate to the London 
agent of petitioner’s solr. On an application that 
the amount. of these costs, which had been taxed, 
but not paid in consequence of the trust estate 
not having been realised, should be declared to be 
a charge on the trust properly :—Held: petitioner 
having already obtained an order for the payment 
of these costs, the ct. could not under Solicitors 
Act, 1860 (c. 127), s. 28, declare the amount to be 
a charge on the estate.—Re VINKEY’s Trust (1868), 
18 L. NT. 851. 

Annotation :—Refd. Re Clarke’s Setthmt. (1911), 55 Sol. 

Jo. 293, 

3346. —-— - In respect of costs for which charge 
sought.|/—In a creditor’s administration action the 
usual decree was made on July 1, 1907. In Jan. 
1910, pltf. entered into a contract for the sale of 
the only outstanding asset for £383. Deft.. the 
surviving extrix., opposed the confirmation of this 
contract on the ground of undervalue, & the 
property was ordered to be sold by auction. At 
this sale, of which deft. had the conduct, con- 
siderable expenses were incurred, & the property 
fetched £400, which was paid into ct. In Jan. 
1911, on further consideration, an order was made 
that a sum of £64 found due from deft. to the 
estate should be set off against her costs, & that 
the residue of her costs & those of pltf. should he 
paid out of the £100. The solrs. who had acted 
for deft. throughout the proceedings applied for a 
charging order for the whole of their costs on the 
fund in ct. as being property recovered or pre- 
served in the proceedings within Solicitors Act, 
1860 (c. 127), s. 88 :—Held: the order was in tho 
discretion of the ct., & the ct. would not make it 
in this case, because the order on further con- 
sideration practically ordered the same costs as 
those for which the solrs. now asked for a charge 
to be paid to their client.—Re Cock RELL’s Estate 
[1912] 1 Ch. 23; sub nom. Re COCKRELL’S ESTATE, 
PINKEY v. COCKRELL, 81 L. J. Ch. 152; 105 1. T. 
662, C. A. 

3347. Action absolutely dismissed.|—-HEINRICII 
v. SuTTon, te FippEY, No. 3330, ante. 

3348. Decree obtained in probate action—Client 
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{. Delay in application — Limitation 
of action.}—Potition by a solr. for a 
charging order on a fund in ct. for his 
costs for services rendered two years 
previously to tho four parties entitled 
to the fund, who objected that the 
claim was barred by Stat. Limitations : 
—Held: as to two of tho parties, they 
could not rely on the Statute because 
they had, four years before, taken out 
an order to tax the same costs, &, Ag 
to the other two, as they had never 
been residents of Manitoba, the 
Statuto had never begun to run in 
their favour,-—SHIELDS v,. McLARegn, 


13 C. L. T. Oce. N. 418.—CAN. 


g. ——.]—Rocuk v. RocneE (1890), 
29 L. R. Ir. 339.—IR. 


h. Neceasity for proof of no other 
means of recuvery.)—Tho rule is not 
applicable to all cases that a solr. must 
prima facie establish that he cannot 
obtain payment for his services in any 
other way before a charging order 
will be mado in his favour.—fRe 
HAMILTON (Man.), [1926] 4 D. L. RR. 
1155; [1926] 3 W. W. R. 411.—CAN. 


k. —— _ Onus of proof.)—Pitf.’s 
solrs. appHed for a charging order 
upon a sum in ct. for their costs, on 
tho ground that it had been preserved 


through their instrumentality, & that 
it was uncertain whether their client 
had property within the jurisdiction 
available for the payment of costs, 
other than such share in the assets as 
she might prove entitled to on the 
taking of the account '—/Zeld > it was 
for appcts. to satisfy tho ct. that there 
was a real danger of thelr being unable 
to recover costs from their cllent.— 
Li LAM Sm v. Lt Ku Tskuna (1916) 
11 Hong Kong L. R. 106.—HONG 
KONG. 


1. Judgment for pauper client.) — 
When a pauper obtains a decree for 
doht & costs, his solr. has a lien on the 
sum recovered for divers costs, though 
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taking out probate personally.|-—H¥ap v. JACKSON, 
[1886] W. N. 192. 
3349. Security taken by solicitor.]—-A solr. in an 
action accepted from a client a mtge. to secure his 
costs. The action was successful, & the solr. 
moved for a charging order for his costs upon the 
property recovered :—Held: the solr., having 
obtained a mtge. for his costs, was debarred from 
obtaining a charging order.—QGRooM v. CHEESE- 
WRIGHT, [1895] 1 Ch. 780; 64 L. J. Ch. 406; 72 
L. 1.555; 43 W. R. 475; 13 R. 386. 
Annotation :—Refd. Ite Douglas Norman, [1898] 1 Ch. 199. 
3350. Administration action- -Solicitor obtaining 
benefit of assets recovered.|—J?e Drew, SIMMONS 
& SIMMONS v. DREW (1913), 1385 L. T. Jo. 328. 


Sup-secT. 5.—THE ORpER. 
A. In General. 

3351. Nature of charge-- In nature of salvage.|—— 
GREER v. YOUNG, No. 3267, ante. 

3352. -—-~— --- -.| -CHARLTON v. CHARLTON, 
No. 3270, ante. 

B, ENffect of Order. 

3353. Confers no new right.] — Re 
CurNnock v. BORN, No. 3327, ante. 

3354. On right to set off for damages in different 
actions.|—An order may be made allowing a judg- 
ment debtor to set off against the damages due 
trom him damages due to him from the judgment 
credator on a Judgment in another action, notwith- 
standing the existence of an order under Solicitors 
Act, 1860 (c. 127),s. 28, charging the first-mentioned 
damages with a solr.’s costs.— GOUDFELLOW v. 
Gray, [1899] 2 Q. B. 498; 68 Tu J. Q. B. 1032 ; 
81.1. PT. bid. 

Annotation :-~ Consd. Reid v. Cupper, [1915] 2 K. B. 147. 


Born, 


C. Priorities.’ 


3355. Assignment of fund by client—Stop order 
obtained by assignee.}-—- Haymes v. Coover, 
Cooren v. JENKINS, No. 3242, ante. 

3356. - -—- Order for payment out of specified 
fund—- Change of solicitor before taxation.] --- 
PiLCuER v. ARDEN, Ie Brook, No. 3338, ante. 

3357. —---- With notice of right to charge.]-— 
An action of damage by collision was compromised 
on the terms that defts., the owners of the steam- 
ship Paris, should pay to pltf. 50 per cent. of the 
damages sustained by pltf.’s vessel, each party to 
bear their own costs of the action, & the amount of 
the damages to be ascertained by an arbitrator. 
Prior to the commencement of the action deft.’s 
solrs. had been pressing pltf. for a settlement of 
claims of cllents of theirs against him, & for their 
own costs when acting for him; & pltf. after the 
compromise of the action but before the arbitrator 
made his award, wrote to deft.’s solrs. that he 
agreed to their settling the amount due to them- 
selves & to certain named clients of theirs“ out of 
the money coming in from Paris 5.8.’ 

By his award the arbitrator fixed the sum due 
from defts. to pltf., which, with the agreed costs 
of the reference, made a total of £405 Ls. 8d., & 
defts. ‘solrs. forwarded to pltf.’s solrs. a cheque for 
“ewee” amount as being the balance out of the 





4 ts or payinent of 
(1831), Hogs 340, ime“ BOPxIN 
PART VIII. SECT. 4, SUB-SECT. 5.—c. 


3358 i. Judgment ercduor.J)—B 
Co. v. Tun Katy (1927), 37 Lae 
» W.N 


N.S. W. W Bom. 484.—IND. 


3358 fi. —~- .]-— Where there are uO, 


assets of a partnership in the hands of 
a receiver appointed in a partnership 
suit, the solrs. engaged in that suit are 
entitled to ask for a charge on those 
assets in priority to the creditors of 
the partnership.—A. HAg1 Ismain & 
Co. v. RABIABAI (1909), I. L. R, 31 


iii. ——.] — Sirn ». 
(1800), 8 N. Z. L. R. 546,—N.Z 
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above total sum after paying the named clients 
and themselves. Pitf.’s solrs. took out a summons 
under Solicitors Act, 1860 (c. 127), 8. 28, for a 
charging order. It was admitted that there was 
no collusion, & it was agreed that the award should 
be treated as a decree :—Held: pltf.’s solrs. in the 
action were entitled to an order charging the sum 
recovered with the pltf.’s costs to be taxed as 
between solr. & client, on the ground that the fund 
recovered by the exertions of pltf.’s solrs. was 
fixed, though not worked out, at the date of the 
compromise, & the subsequent assignment of the 
fund was void under the statute as being an act 
done operating to defeat the right of the solrs. to a 
lien for costs, of which right, by reason of the fund 
being a sum recovered in the action, deft.’s solrs., 
& their clients through them, were affected with 
notice.—THE Paris, [1896] P. 77; 65 L. J. P. 42 ; 
73 L. T. 7863; 8 Asp. M. L. C. 126. 

Annotation :—Apld. Watts v. Ietley (1899), 44 Sol. Jo. 134. 

3358. Judgment creditor.| -- A receiver was 
appointed in a partnership action, & three judg- 
ment creditors obtained charging order in respect 
of the amounts of their judgments over the assets 
of the firm represented by moncy in ct. & in the 
hands of the receiver, & they undertook to deal 
with their charges according to order of the ct. :— 
Held: the lien of the solr. of the pltf. in the 
partnership action for his costs in respect of 
‘* property recovered or preserved ” & his mght to 
a charge in respect thereof took priority over the 
other charges, the persons entitled to them not 
bemg purchasers for value without notice, within 
Sohcitors Act, 1860 (c. 127), s. 28.—Itipp v. 
THORNE, [1902] 2 Ch. 3144; 71 L. J. Ch. 624; 
86 L. T. 655; 50 W. R. 542; 46 Sol. Jo. 514, 

3359. Ordinary creditor.}—-WILSON v. ROUND, 
No. 3260, ante. 

3360. .| --A foreign vessel was arrested in a 
suit instituted under Admiralty Court Act, 1861 
(c. 10), 5. 6. he master, who was a part owner, 
acting on behalf of himself & his co-owners, in- 
structed solrs. to defend the suit. The solrs. 
defended the suit, & 1t was dismissed with costs. 
Afterwards suits were instituted against the 
vessel & freight in respect of claims for necessaries 3 
in these suits claims were made for necessaries 
furnished after the institution of the former suit. 
The vessel having been sold, & the proceeds & 
freight having been brought into ct., & the solrs. 
for the owners of the vessel being unable to obtain 

ayment of the costs incurred by them in defend- 
ing the former suit :—Held: (1) the solrs. were 
entitled to be paid out of the proceeds in ct. such 
costs in priority to the claims in respect of neces- 
saries supplied after the institution of the first- 
mentioned suit. (2) the claim of the solrs. for 
such costs was entitled to take priomty of a claim 
preferred by the master for his wages.—-THE 
Heinrici (1872), L. R. 3 A. & KH. 505; 41 L. J. 
Adm, 68; 26 L. T. 372; 20 W. R. 759; 1 Asp. 
M. L. C. 260. 
Annotation :-— As to (1) & (2) Expld, The Livictta (1883), 8 

P. D. 209. 

3361. Order not made in absence of credl- 
tors.|}—Where in a partnership action a receiver, 
who was appointed at the instance of pltf., realised 








3358 iv. ——--.]—Murray vw. Roya. 
INSURANCE Co. (2B, C.) (1905), 1 
W. L. It. 8.—CAN. 

m. —— Garnisher.J— PALGRAVE . 
i (1899), 31 N.S. BR. 488.— 


n. Assignee of judgment—Implicd 
notwe of lien.}—A judgment debt 1 
‘property ” within ,»Rule 1129. On 
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Sect. 4.—Statutory lien and charging orders: Sub- 
sect, 5, C.) 


the assets & paid into ct. a fund representing the 

proceeds of such realisation :—Held: the solrs. of 

pltf. were entitled to a lien on the fund for their 
costs in priority to the creditors of the partnership. 

Semble: the ct. in such a case would not make 
an order declaring the lien in the absence of the 
creditors. But where one of the creditors was 
present & the case was argued on his behalf the ct. 
appointed him to represent all the creditors.— 
JACKSON v. SMITH, Ex p. DieBy (1884), 53 L. J. Ch. 
972; 511. T. 73. 

Annotation :—Consd. Ridd v. Thorne, [1902] 2 Ch. 344. 
3362. Garnisher..—P. recovered from M. cer- 

tain money in an action which was referred to 

arbn. P.’s attorney took out a summons under 

Solicitors Act, 1860 (c. 127), to charge that amount 

for his costs incurred in prosecuting the action. 

Before the summons could be heard pltf. in a suit 

against LP. obtained an cx p. garnishee order 

against M. to attach the money due from the 
latter to P. to satisfy pltf.’s judgment :—Held: 

(1) the sum recovered from M. was property 

within the above-mentioned Act; (2) the attorney’s 

claim had precedence over pltfs.— BIRCHALL %. 

PuGIN (1875), L. BR. 10 C. P. 3973 44 LJ. GLP. 

278 ; 23 W. BR. 923; sub nom. BURCHELL v, PUGIN, 

32. L. T. 495. 

Annotations :—-.18 to (1) Apld, Farrant v. Caley (1924), 68 
Sul. Jo. 898. Refd. Charlton + Cbarlton (1883), 49 
L. T. 267; Smelting Co. of Australia vo. I. Comrs., 
11896) 2 Q. B. 179; The Marie Gaitz (No. 2), [1920] P, 
460 4s to (2) Consd. Shippey v. Grey (1880), 49 L. J, 
Q. B. 524. Expld. Cole v. Wey, [1894] 2 Q. B. 180. 
3363, ———-.]—-HAMER ». GILES, GILLES v. HAMER, 

No. 3319, ante. 

3364. “The common form of charging 
order under Solicitors Act, 1860 (c. 127), declaring 
a charge upon the property recovered or preserved 
confers a charge 1n priority to existing claims.— 
BADELEY v. CONSOLIDATED BANK, Lrp, (1886), 
as reported in 55 T. T. 635; 3 T. L. lk. 603 on 
appeal (1888), 38 Ch. D. 288, C. A. 

Annotations :-— Reid. Davis v. Vreethy (1890), 24 Q. B. D. 
519; Cole vw. Kley, (1894] 2 Q. B. 1803) Re Anglesey, 
De Galve v. Gardner, {1903} 2 Ch. 727. Mentd. fe 
Whiteley, Ne yp. Smith (1802), 66 L. IT. 291; Gray rv. 
Stone & Funnell (1893), 69 L. T. 282; Davis v. Davis, 
(1894) 1 Ch, 3933; King v., Whichelow (1895), 61 L. J. 
Q. B. 801; Norton v. Yates, [1906] 1K. B. 112; Vacuun 
Oil Co. v. Elis, Klason, Howard, [1914] 1 K. B. 693; 
Ae Beard, he p. Trustee, (1915) H. B. R. 191. 

3365. -—- -—.|—Pltis. were the solrs. for W. in an 
action in which he recovered a sum of money. 
Deft. was a judgment creditor of W., & obtained 
ex p., on the day that judgment was signed in the 
above action, a garnishee order attaching all debts 
due to W. On the taxation of costs on the same 
day pltfs. for the first time learned of deft.’s 
clam, & then gave notice to deft. in the action in 
which W. was pitf. of their claim of lien, & within 
five days appled for an order declaring that they 
were entitled to a charge on the money recovered 
by W.:—Held: pitfs. had a lien for their costs on 
the suin recovered by W.; they were entitled to 
the order sought for; and the garnishee order 
obtained by deft. did not take priority over that 
lien.—-SHIPPEY v. GREY (1880), 49 L. J. Q. B. 524; 
42 1. T. 673 5; 28 W. R. 877, C. A. 

Annotations :—Apld. Dallow v. Garrold, Ir p. Adams 
(1884), 14 Q. B. 1). 643; Fre Suffield & Watts, Hz p. 
Brown ian 20 Q. B. D. 6935 Cole v. Eley, {1894) 2 
Q. LB, 180. Refd. Charlton vy. Charlton (1883), 49 L. T, 
“67; Watts » Ietley (1899), 44 Sol. Jo. 134. 

3366. -——.|-~-The amount of the debt & costs 








assiguce must be taken to have notico 
of the solt.’s lien, for the costs incurrod 
in obtaining judgment, & the implied 
notice would he notice within the rule. 
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recovered by pltf. in an action had been levied, & 
were in the hands of the sheriff, when a judgment 
creditor of plitf. took out a garnishee summons to 
attach this money. After the summons was taken 
out, but before any order was made thereon, the 
solr. who had acted for pltf. in the action, the 
roceeds of the judgment in which it was sought 
o attach, obtained under Solicitors Act, 1860 
(c. 127), 8. 28, from a judge at chambers, an order 
charging in his favour the money in the hands of 
the sheriff. The judgment creditor applied to set 
this order aside :—Held: the charging order had 
priority & ought not to be set aside, the judgment 
creditor who had taken out the garnishee sum- 
nions was not a bond fide purchaser for value 
within Solicitors Act, 1860 (c. 127), 8. 28, & the 
word ‘property’ in that sect. included both the 
debt & the costs recovered in the action.—DALLOW 
uv. GARROLD, Hx p. ADAMS (1884), 14 Q. B. D. 543 ; 
54 iL. J. Q. B. 76; 52 L. T. 240; 83 W. RR. 219; 
LT. I. RR. 114, C. A. 
winnotations :— Apld. Re SuMeld & Watts, Ex yp. Brown 
(1888), 20 Q. B. D. 693; Cole v. Eley (1804), 38 Sol. Jo. 
533. Consd. ‘he Paris, [1896] P. 77. Refd. Watts v. 
Hetley (189%), 44 Sol. Jo. 1843 te Deakin, Ha p. Dantlell, 
ee 2. B. 489, The Marie Gartz (No. 2), [1920] P. 


3367. —~ -.]-—Appll., a domiciled Englishman, 
being deft. in an action in the Q. B. Div., obtaincd 
on Apr. 25, 1887, judgment for costs against W., 
pltf., who was a domiciled Scotsman. On May 26, 
resp. executed an arrestment ad jundandam 
jurisdictionem against W. of the amount due under 
the judgment, & his summons was served on 
applt. on the folowing day. On June 13, applt.’s 
solrs. in the action in the Q B. Div. obtained a 
charging order under Soliciturs Act, 1860 (c. 127), 
s. 28, upon the costs recovered by him in the action. 
—Held: even assuming that the charging order 
was retrospective in its operation, the arrest- 
ment was effectual for the purpose of founding 
jurisdiction, as such arrestinent could in no way 
affect the operation of the charging order.— 
Nortu v. STEWART (1890), 15 App. Cas. 452 ; 
63 L. T. 718, Hf. ZL. 

Annotations -—Expld. 

{1892} 2 Ch. 368, 

7 it. 346, 

3368. ---- Garnishee summons served before 
debt due or owing—Voluntary payment.]—Watrs 
v. HETLEY (1899), 44 Sol. Jo. 134. 

8369. Mortgagee.|-—Pltfs. in a suit mortgaged 
their interests in the estate, the subject of the suit 
to two of defts. The mtge. was sent to the solr. 
of pltfs. for his perusal & approval on their behalf, 
& he sanctioned their executing it. Nothing was 
said by either party about any claim by pltf.’s 
solr. for the costs of suit. The solr. afterwards 
obtained a charging order for them under Solicitors 
Act, 1860 (c. 127), 8. 28, on the interests of pltis. :— 
Held: as the mtgees. had notice of the suit, they 
must be presumed to have known the rights of the 
solr. of pltfs. & his charge ought not to be post- 
poned to the mtge. he not having been guilty of 
any misrepresentation or concealment.—ITalru- 
FULL v. EWEN (1878), 7 Ch. D. 405; 47 L. J. Ch. 
457; 37 L. 'T. 805; 26 W. Rt. 270, C. A. 
Annotations :—Apld. Shippey v. Grey (1880), 49 L. J. Q. B. 

524. Gonsd. Chariton v. Charlton (1883), 49 L. T. 267; 

Dallow v. Garrold, x p. Adams (1884), 14 Q. B. D. 543. 

Distd. Pierson v. Knutsford Kstutes Co. (1884), 13 Q. B.D. 

666; Jie Knight, Knight ». Gardner, [1892] 2 Ch. 368, 

Apld, Cole v. iloy, [1804] 2Q. B. 350. Consd. The Paris, 

[1896] VP. 77. eid. Hamer v. Giles, Giles v. Hamer 

(1879), 11 Ch. D. 942; He Suffield & Watts, Hx p. Brown 

(1888), 20 Q. B. D. 693. 


p. Offical assignee in bankruptcy.}+— 
R. brought action & recovered judg- 
ment against P. with costa. P. in the 
same action on counterclaim recovered 


Re Knight, Knight wv. Gardner, 
Mentd. /2. Low, Bland v. Low (1893), 
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3870. ——-.]-—_ Re THORNHILL, THORNHILL $v. 
Nrxon (1892), 36 Sol. Jo. 218. 

3371. --—-|-_In_1868 D. mortgaged three 
leasehold houses to the trustees of M.’s settlement. 
In 1877 M. agreed to sell the three houses to S., 
the purchase-money being payable by instalments. 
In 1881 S. mortgaged his interest under the agree- 
ment to C. In 1891 the trustees, as mtgees., 
advertised the three houses for sale by public 
auction. At this time S. had paid the instalments 
for one house, & he brought an action against the 
trustees & M., claiming specific performance of the 
agreeinent, & an injunction to restrain the sale. 
At the trial, defts. were ordered to convey to S., 
or his mtgees., the one house in respect of which 
the purchase-money had been paid, & a set-off 
of costs was directed. 

Pending the trial, C. had refused either to release 
her charge over the one house in question or to 
concur in any way with S. in the prosecution of his 
action. The solrs. of S. applied for a charging 
order on the house to secure to them their taxed 
costs of the action :—Held: they were entitled 
to the order, & it had priority over €.’s mtge.— 
ScHOoLEY v7. PECK, [1893] 1 Ch. 709; 62 T. J. Ch. 
658; 68S L. T. 1183; 41 W. RR. 5083 3 TR. 245. 
Annotution —Apld. ludd v. Thorne, [1902] 2 Ch. 344. 

3372. Claim by foreign consul-— Salvage action.] 
—-Sulvage actions were brought against an Italian 
vessel, & she was sold by order of the ct. After 
the salvors bad been remunerated, the balance of 
the fund in et. was insufficient to satisfy the costs 
of the solrs. who had appeared in the above 
actions for the partics interested in the ship, & 
who sought to enforce their claim for such costs 
by virtue of Solicitors Act, 1860 (c. 127), s. 28, as 
well as the claim of the Italian consul in respect 
of the expenses of sending the crew back to Italy. 
It was proved that by the law of Italy such ex- 
penses & the keep of the master and crew ranked 
next to the salvage payments :—-Held : the claim 
of the Itahan consul had priority to that of the 
soliy.--Tue Tavirnrra (1883), 8 P. DD. 2093; 52 
I. J Pest; 491. 1. 4113 5 Asp. M. L. GC. 151. 

3373. Bona fide purchaser for value—-Who is 
bona fide purchaser—Judgment creditor obtaining 
garnishee order.|—-DALLOW v. GARROLD, fx p. 
ADAMS, No. 3366, are. 

3374, —-—-- - - Person with knowledge of action 
& solicitor’s employment.|-—Solicitors Act, 1860 
(c. 127), 8. 28, provides for the making of an order 
declaring a solr. employed in any suit, matter, or 
proceeding, in any ct. of justice, entitled to a 
charge upon the property recovered or preserved 
for his costs, & that all conveyances & acts done to 
defeat such charge shall, ‘“ unless made to a bond 
fide purchaser for value without notice,’’ be void 
as against such charge. 

A solr. had acted for pltf. in an action, which was 
compromised by deft.’s agreeing to pay a sum of 
money to pltf. by instalments. Pltf. assigned for 
valuable consideration the money payable to him 
under the compromise to a person who had been a 
witness in the action. It was not proved that 
express notice of the claim of pltf.’s solr. for costs 

ad been given to the assignee. Subsequently to 
the assignment the solr. obtained a charging order 
upon the money recovered in the action for his 
costs :—Held: the assignee, being aware that 
the subject-matter of the assigament to him was 
Money recovered in an action, in which the solr. 
had acted for pltf., must be taken to have had 





-.—-~ H., the amount of 
pail te re solrs. P. had 

F tlal made an 

to the official assignee for fhe oanene 
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notice of the solr.’s rights in respect of his costs, & 

therefore was not ‘‘ a purchaser for value without 

notice ’’ within the meaning of the Act; & conse- 
quently the solr. was entitled to a charge upon 

such money in priority to the assignee.—CoLE v. 

ELey, [1894] 2 Q. B. 350; 63 L. J. Q. B. 682; 

70 L. T. 892; 42 W. BR. 561; 10 1T. L. R. 515; 38 

Sol. Jo. 533 5 9 R. 552, GC. A. 

Annotations :—Consd. The Puris, [1896] P. 77; Ridd »v. 
Thorne, [1902] 2 Ch. 344; Knight ». Knight, (1925) Ch. 
835. Reid. Watts v. Iietley (1899), 44 Sol. Jo. 134; 
Kdmunds v. Edmunds, [1904] P. 362; Levene v. Maton 
(1907), 51 Sol. Jo. 532; Glegg v. Bromley (1911), 81 
L. J. K. B. 334. 


8375. Landlord claiming rent—Not having dis-~ 
trained.|—In an action in the Ch. Div. by one 
partner against another for a dissolution of 
the partnership, judgment was given for a dis 
solution & the appointment of a receiver of 
the assets of the partnership. Both the partners 
were afterwards adjudged bkpt.; the action was 
transferred to the Q. B. Div. in bkpcy. & the judge 
having jurisdiction in bkpcy. made an order under 
Solicitors Act, 1860 (c. 127), s. 28, charging the costs 
of pltf.’s solr. on the funds in the hands of the 
receiver. Before this order was made, the land- 
lord of the premises in which bkpts. had carricd 
on their business had given notice to the receiver 
of a claim for rent duc to him but had not 
attempted to distrain. The judge was not in- 
formed of this claim before he made the order & 
he subsequently made a further order, by which 
he directed the receiver to pay the rent due to the 
landlord & to pay the balance in his hands to the 
solr. :—ITeld: (1) the landlord not having dis- 
trained had no lien on the funds in the hands of 
the receiver in priority to the solr.; (2) the 
charging order was not made by the judge in the 
exercise ot his bkpcy. Jurisdiction & he had con- 
sequently no power to rescind or vary it under 
Bkpcy. Act, 1883 (ce. 52), 8. 104.—Re SUFFIELD 
& Warts, fx p. BROWN (1888), 20 Q. B. D. 693; 
58 L. T. 9113; 36 W. BR. 584; sub nom. Re Sur- 
FIELD & Warr, x p. WiGains, 5 Morr. 83, C. A 
Annotations .—.As to (1) Apld. Cole v. Eley (1894), 38 Sol. 

Jo. 533. fa to (2) Consd. Re Wood, der p. Fanshawe, 

J1897} 1 Q. B. 3143 Re Deakin, Hr yp. Danicll, {1900] 2 

Q. B. 489. Refd. fee Humphreys, £xr p. Lloyd George 

(1898), 67 L. J. Q. B. 412. Generally, Mentd. Preston 

Banking Co. 7. Allsup, [1895] 1 Ch. 141; de Crown 

Bank (189%), 44 Ch. D. 634. 

3376. Trustee in bankruptcy.|—A suit was 
commenced in Jan. 1887, to establish a will & 
codicil. DPItf. was the surviving exor. appointed 
by the will, & deit. was a daughter of deceased, who 
contested the validity of the codicil only. A son 
of deceased who was the principal legatee under 
the codicil, obtained leave, on Mar. 8, 1887, to 
intervene in the suit, & propounded the codicil. 
On May 3, 1887, the trustees appointed under the 
bkpcy. of the legatce also obtained leave to inter- 
vene, & they, too, propounded the codicil. On 
Nov. 9, 1887, the cause came before the President, 
who, by consent, pronounced for the will & 
codicil, & reserved all questions of costs & of the 
trustees & of other interveners. On Dec. 6, 1887, 
upon summonses for direction as to these costs, 
it was ordered that the costs of the bkpt. be paid 
‘out of the residue of the estate, if any.” It 
was stated that there would be no residue. 

On Apr. 30, 1889, the judge in chambers made 
an order giving L.'s solr. a charge in respect of 
his costs in these proceedings upon the interest 
of Ins chent under the codicil. This order was 
served upon the trustees in bkpcy, & upon the 





sulr. & clicnt costs of 1?.’s solrs., limited 
the counterclaim against H.--- 
Ross v. PARK, [1920] 2 W.W. RR, 663, 
-—CAN, 


tho sum pald 
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surviving exor. The trustees thereupon issued 
a summons to sect aside the order. That came 
before the judge in chambers, on May 14, & was 
by his direction adjourned into ct., whereupon 
after reargument :—/cld: the trustees in bkpcy. 
having intervened & propounded the codicil, & 
having obtained judgment thereon, the solr. for 
the bkpt. was only entitled to a charge upon any 
residue which might be found due to the bkpt. 
after his creditors had been satisficd.—KEESON 
v. LUXMOORE (1889), 61 TL. T. 199. 

3377. ——-.]— BAKER v. ABBOTT (1897), 41 Sol. 
Jo. 455. 

3378. Trustee.|——Re ToRNER, Woop v. TURNER, 
No. 3307, ante. 

3379. Over charge by former solicitor.]-—'The 
solr. who had acted for pltf. in the institution & 
conduct of an action to establish his right to a sum 
of money was discharged by the client shortly 
before the trial. The action was continued by 
new solvs. on behalf of pltf., & judgment was 
delivered in favour of pltf., ordering deft. to pay 
him the money. After the trial the former solr. 
obtained, under Solicitors Act, 1860 (ce. 127), 8. 28, 
a declaration of charge upon the sum recovered, 
* subject to the lien of the present solrs. of pltfs. 
upon the said sum ” :—-J/e/d: the solr. who was 
solr. at the time the fund was recovered was 
entitled to a first charge thereon for all his taxed 
costs of the action, & subject thereto the dis- 
charged solr. was entitled to such lien as he obtained 
under his charging order.—Re WabSworTH, 
RyopEsS v. SUGDEN (1886), 34 Ch. D. 155; 56 
L. J. Ch. 127; 55 7. 7. 596; 85 W. RR. 75. 


Annotations :-—Apld. 2?e Kmght, Knight ». Gardner, [1892] 
2 Ch. 368. Consd. Goodfellow v. Gray, [1899] 2 Q. Lb. 


3380. - Fund _insufficient.|—Tec 
KNIGHT v. GARDNER, No. 3436, post. 

3381. Set-off—- For damages.}- -A collision took 
place in 1912 between the British steamship A. 
& the German steamship J/7.G. The A. was held 
alone to blame, & the damayes were referred to 
the Registrar for assessment. Before the damages 
had been assessed war broke out & the reference 
was not held until after the conclusion of peace, 
During the war the owners of the KX. lost a vessel 
by German submarine attack, & claimed that 
under annex 14 to Article 296 of the Treaty of 
Versailles they had a right to set-otf that loss 
against the damages they had to pay to the owners 
of the AL. G., & that the right of set-vff was superior 
to the nght of the solrs. acting fur the owners of 
the AJ. G., who claimed a charging order on the 
damages for their costs. 

Under art. 297 (hk) provision is made (inter 
alia) for “the net proeeeds of sales of enemy 
property, rights or interests . . . & in general all 
cash assets of enemies ’’ to be dealt with through 
clearing offices:—Held: ‘“ assets”? meant net 
assets, 7.e. subject to the deduction of the cost 
of collection & realisation; assuming, without 
deciding, that annex 14 gave the owners of the 
K. aright of set-off, they would only be entitled 
to that set-off as against the net assets which 
would otherwise have to be credited to the Creditor 
Clearing Office; & the solicitors for the owners 
of the J/. G. were entitled to a charging order 
upon the damages for their costs, the costs to be 
taxcd as between solr. & client.—Tun Marin 


KNIGHT, 





SOLICTIORS. 


Gartz (No. 2), [1920] P. D. 460; 90 L. J. P. 88; 
124 L. T. 255; 36 T. L. R. 864; 15 Asp. M. L. C. 
190. 

3382. ——~— For costs of unsuccessful appeal.|— 
There is no general right to a set-off of resp.’s 
costs of pltf.’5 unsuccessful appeal against money 
paid into ct. by deft. in the action & recovered by 
pltf. in respect of a claim not the subject of the 
appeal, & upon which money, subject to the set- 
off of deft.’s costs of action ordered by the ct. 
below, pltf.’s solr. had obtained a charging order. 

The Ct. of Appeal has a discretion under R. 8S. C., 
Ord. 5S, vr. 4, as to the costs of the appeal, & the 
charging order having been properly obtained, 
the ct., in the exercise of that discretion, gave 
effect to the hen by ordering the costs of the 
appeal to be set off against the residue of the 
money in ct. remaining after satisfaction of the 
charging order.—KNiguyr v. Knianr, {1925] Ch. 
835; 95 L. J. Ch. 33; 133 L. T. 259; 41 T. oS. BR. 
421; O69 Sol. Jo. 459, C. A. 


D. Discharge of Order. 


3383. Application for—-Must be prompt.]— 
Re DiaKIn, Lae p. DANIELL, No. 3833, unte. 





SUL-SECT. 6.—ENFORCEMENT AND PROTECTION 
OF CHARGES. 

3384. Protection of lien by interim injunction — 
Pending application for order.|—A solr. who had 
established in a suit the claim of his client to a 
sum of money, & was unable to obtain payment 
of his taxcd costs or to serve a writ upon his 
chent for that purpose, was held, upon applica: 
tion ec p., to be entitled to an interim order to 
restrain the payment to the client by the 
Accountant-General of a dividend in the suit until 
a petition under Solicitors Act, 1860 (c. 127), to 
establish a lien for costs could be served & heard, 





the solr. giving the usual undertaking as_ to 
damages.— GERRARD tv. DAWES, Re DAWES’ 
Esrare, Drypen v. DaweEs (1869), 21 L. T. 
322; 18 W. R. 32. 

3385. -——-- -—.|-—-LLoyp v. Jongs, No. 3244, 
ante. 


3386. Enforcement of order—Substituted service 
of summons----For payment out of court.|--A sum 
of money having been paid into ct. for the benetit 
ot deft., M., his solr., obtained a charging order 
for costs upon it under Solicitors Act, 1860 (c. 127), 
s. 28. The costs had been taxed ex p. M. then 
took out a summons to show cause why the sum 
of money paid into ct. should not be paid out to 
him in part satisfaction of his taxed costs. This 
summons could not be served upon deft., who 
appeared to be wilfully evading service of it. LL. 
had acted for deft. after M. had ceased to do so, 
& II. had introduced deft. to M. :—Held: sub- 
stituted service of the summons should be allowed, 
a notice calling upon deft. to appear in one month 
should be put up at the master's office, & served 
upon L. & H., & advertised in The Times news- 
paper, & thereupon, if deft. did not appear, an 
order might be made on the summons.—HuNtT 
v. AUSTIN, L'a p. MASON (1882), 9 Q. B. D. 598 ; 
51 LL. J. Q. B. 455; 47 L. T. 300, C. A. 
Annotations :-—Folld. Rowley v._ Southwell, Southwell v, 

Rowley (1889), 61 L. I’. 805. Refd. Pierson v. Knutsford 

Kstates Co. (1884), 13 Q. B. D. 666 

3387. For sale of property.|—-An 
action was commenced for the execution of the 
trusts of a settlement. Pltfis. were one of the 





PART VIII. SECT. 4, SUB-SECT. 6. 
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trustees of the settlement, the tenant for life, & 
three of the four beneficiaries interested in re 
mainder. The other trustee was the sole deft. 
The fourth beneficiary was not a party to the 
action. In Feb. 1883, judgment was given for 
the execution of the trusts of the settlement. In 
Mar. 1883, the solr. for pltfs. obtained a charging 
order under Solicitors Act, 1860 (c. 127), s. 28, 
on the real estate comprised in the scttlement 
for his taxed costs, & liberty was given to him to 
apply for a sale of the property to raise such 
costs. The fourth beneficiary was not a party 
io this order. The solr. took out a summons for 
a sale of the property under the liberty to apply. 
he summons was not served on the tourth bene- 
ficiary, as her address was not known :—Held: 
(1) no order for a sale could be made without 
notice to the fourth beneficiary ; (2) substituted 
service on her might be allowed, & by means of 
advertisements; a notice calling upon her to 
appcar within a certain time should be advertised, 
& thereupon, 1f she did not appear, an order might 
be made on the summons.-—ROWLEY v. Soutil- 
WELL, SOUTIWELL v. Rowiey (1889), 61 L. T. 
805. 


Sun-sectT. 7.—CUuANGE OF SOLICITORS. 
See Sect. 5, post. 


Srecr. 5. -EFFECT OF CHANGE OF SOLICITORS. 
SUB-SECT. L.—-SOLICITOR DISCHARGED BY 
CLIENT, 

3388. General rule-—-Production or delivery up 
refused.|—- A party changing his solr., the former 
solr. has a lien for lus costs upon papers in his 
hands; but. cannot) otherwise stop the progress 
of the cause, till he 1s paid.--MERRKEWETHER v, 
MELLISH (1806), 13 Ves. 1615 33 E.R. 255, 1... 
Ay Oe :—Mentd. Cave v. Cork (1813), 2.4. & C. Ch. 

ds, ou, 

3389. - - -  .)—Party may discharge his 
sol; who has a lien for his costs upon papers 
in his possession ; but cannot, except by retammeg 
them, prevent. the progress of the cause, until he 
is paid.—Twort v. DAYRELI (1806), 13 Ves. 
1953.33 E.R. 268, L. ©, 

3390. - -- -- .|- A solr. discharged by his 
chent or his representataves is not bound to pro- 
duce the papers in his possession for the purposes 
of the cause, his bill of costs not being paid.-— 
LORD v, WORMLEIGHTON (1822), Jac. 580 3 87 E.R. 
969, LC, 


Annotations :—Distd. Evans v. Delegal (1835), 4 Dowl. 
374. Consd. Heslop 7. Metcalfe (1837), 3 My. & Cr. 183; 
Bozon 7 Bollard (1839), 4 My. & Cr. 354; Re Faithfull, 


Be lL. Bk S.C. Ry. (1868), L. R. 6 Ky. 325. Distd. 
Simmonds rv. G. K. Ry. (868), 3 Ch. ree 797. Expld. 
Belaney v. Ffrench (1873), 8 Ch. App. 919, n.3 Be 
Hawkes, Ackerman 1, Lockhart, [1898] 2 Ch. 1. Consd. 
7 Htapid Road Transit Co, (1909) 1 Ch. 96. Refd. /fe 
Loe ae Shore (1832), 1 1. J. Bey. 115; Newington 


R ndge (1879), 12 Ch. D. 349: Jee Boughton, 

oughton +. Boughton (1883), 23 Ch. D. 169. 
flunter v, Leathley (1830), 10 13, & C. 858. 

; Lethe ~-—.|—Re Busn, Ev p. BowpDEN 

. ae) 2 Deac. & Ch. 182; 2 L. J. Boy. 18, Ct. 


oO 

Rt ~~ 7 —-.J]-—-A solr. for pltf. in a cause 
. ained an order, which he passed ; he was then 
discharged by pitf., & a new solr. was appointed 
in his stead. The discharged solr. refused to pro- 
duce the order to be entered, on the ground that 


entd. 








VIL. SECT. 5, SUB-SECT 1 
3388 i. General rule—Prod ion 
delivery up refused. |—It ae Dene Dy 
J.—VOL. XLII, 


his conduct, make it impossible for his 
solicitor to continue any lon 
nected with him, & the solicitor In 
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he had a lien for his costs in the same suit, & 
other costs. Upon motion by pltf. for production 
that the order might be entered :—Held: lien 
cannot be allowed to intercept the completion of 
an order of the ct. which has been passed, & the 
discharged solr. was directed to produce the order 
for entry, upon payment of 208. costs. —CLIFFORD 
v. TuURRILL (1848), 2 De G. & Sm. 1; 12 Jur. 
428; 64 BF. R. 1. 

Annotation :— Distd. Simmonds v. G. E. Ry. (1868), 3 Ch. 

App. 797. 

3393, -——— —-— .]|—-Where a partner of a trading 
firm which has become bkpt. was also one of 
the firm of solrs. whom the trading co. had em- 
ployed in the conduct of suits which were pending 
at the time of the bkpcy. & the assignees in bkptcy. 
had retained other solrs.:—Held: the assignees 
in bkptcy. were not entitled to an order for 
delivery up to the assignees of the papers in the 
solr.’8 possession subject to their existing lien.— 
Re Moss (1866), L. R. 2 Eq. 345; 35 Beav. 526; 
35 L. J. Ch, 554; 14%. T. 5386; 12 Jur. N.S. 
557; 14 W. R. 814; 55 i. R. 1000. 


Annotation :-—Consd. Re Rapid Road 'Tranmt Co., [1909] 
1 Ch. 96. 


3394. ——~— .|—Re FAITHFULL, Re LONDON, 
Briawron & Sourn Coast Ry. Co., No. 2927, 
ante, 

3395. --~ -.| -Documents in the possession 
of a former solr. of a pltf. who claimed a lien for 
costs upon them will not be ordered to be pro- 
duced for deft.’s inspection.—KETTLEWELL  v. 
Barstow (1872), as reported in 20 W. R. 621; 
on appeal, 7 Ch. App. 686, L. JJ. 
Annotations -—Refd. Lewis +. Powell (1897), 45 





Ww . R . 








438. Mentd. Minet v. Morgan (1873), 28 a. ‘I. 573 

3396. —-- —.|—Re AUSTIN, Lx p. YALDEN, 
No. 2942, ante. 

3397. ---- -.]--By an order made in an 


administration suit. the costs were ordered to be 

taxcd, & pltf.’s costs to be paid to his solr., B., 

out of a specified fund in ct. Before the costs had 

been taxed pltf. obtained an order to change 
his solr., & 13. no longer acted for any party in 
the suit :—Held: B. had a right to retain tho 
papers in the suit till his costs were paid.— 

PILCHER v. ARDEN, Re BRooK (1877), 7 Ch. D. 

318; 38 L. T. 111; 26 W. R. 1633; on appeal, 

7 Ch. D. p. 321, CO. A. 

Annotations :-—Refd. Bulley_v. Bulley (1878), 38 L. T. 95; 
Cole v. Eley, [1894] 2 Q. B. 180. Mentd. Mathias v. 
Yetts (1882), 46 L. T. 497. 

8398. -- — .J|--AUSTIN ¥. 
Co. (1895), 40 Sol. Jo. 71, C. A. 

3399. Exceptions to rule---Delivery ordered with- 
out prejudice to ien—Solicitor failing to render bill 
of costs.]-—Solr. in a suit who had been discharged 
by the client, but had not delivered his bill of 
costs within the proper time; ordered under the 
circumstances of the case to deliver the papers 
& documents in his possession relating to the 
suit, without prejudice to his lien, to the new solr, 
—CoOoPER 1, HEWSON (1843), 2 Y. & C. Ch. Cas. 
515; 12L. J. Ch. 446; 1L. T. O. S. 4313; 7 Jur. 
760; 63 BF. RR. 231. 

3400. —-— Papers required for conduct of 
suit.|-—Order made on a solr. who had been by 
an order of the ct. discharged from acting as 
pitf.’s solr. in the suit, to deliver up to pltf.’s 
new solr. all abbreviated & office copies of plead- 
ings, & all other papers & documents & copies of 
papers & documents, & also all letters & copics 
of letters relating to or concerning the suit, or 





MACNAMARA & 





consequence refuses to continue the 
connection, he will be considered as 
if discharged by his client, & will not 


r con- 
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which may or might have been used in relation 
thereto, etc., without prejudice to any question 
of lien for costs, & upon an undertaking by pltf. 
& his new solr. not to part with any of them 
without the consent of the discharged solr. or the 
order of the ct., & to abide by such order as the 
ct. might make in respect thereto.—NAINBY v. 
SOLOMONS (1843), 7 Jur. 527. 

3401. .|— Pltf. in a suit became 
bkpt., & the suit was revived by his assignee, 
who employed a different solr. A decree was 
afterwards made :—Held: the solr. of original 
pitf. must produce the documents in his possession 
which were necessary for drawing up the decree, 
notwithstanding his lien on them for costs, even 
though the documents were not strictly in evidence 
in the cause.—SIMMONDS v. GREAT HAsTERN Ry. 
Co. (1868), 3 Ch. App. 797; 38 L. J. Ch. 87; 19 
L. 1. 235; 16 W. R. 1100, L. JJ. 


Annotations :—Consd. Rte Hawkes, Ackerman v. Lockhart, 
ee? 2Ch.1; Re Rapid Road Transit Co., [1909] 1 Ch. 


3402. .|---A solr. has no right to 
set up a lien acquired in the cause against the 
rights of other parties in the cause to production 
(JAMES, 1..J.).—VALE v. OpPERT (1875), 10 Ch. 
App. 340; 44 L. J. Ch. 579; 33 L. T. 41; 23 
W. R. 780, I. JJ. 

Annotations :—Consd. Lewis v. Powoll, [1897] 1 Ch. 678. 


Refd. 7te Hawkes, Ackerman v. Lockhart, [1808] 2 Ch. 1; 
Re Rapid Road Transit Co., (1909) J Ch. 96, 

















3403. —--- - ——-.| ~-Jte Lewis (1882), 17 
L. Jo. 179, D.C. 
3404. - —-— —~---.]|——-The solr. for the par- 





ties to an administration action will not, on a 
change of solr., be allowed to assert his hen for 
costs on papers in his possession in such a way 
as to embarrass the proceedings in the action. 
On the contrary, he must produce the papers 
when they are required for the carrying on of 
the proceedings.--Re BovuGuron, Bouauron ¢. 
Bovuauron (1883), 23 Ch. D. 169; 48 L. T. 418; 
31 W. R. 517, 

Annotations :—Distd. Re Capital ire Insce. Assocn. (1883), 


24 Ch. PD. 408, Apld. lutehinson v. Norwood (1886), 
641. 1. 842; Boden v. Hensby, (1892) 1 Ch. 101. Onsd. 
Re Hawkes, Ackerman v. Lockhart, [1898] 2 Ch. 1. Refd. 


Dessau v. Poters, Rushton, [1922] 1 Ch. 1. 

3405. -|—An action was brought 
for the administration of the estate of H. by his 
infant grandchildren. The action was brought 
with the approval of the infant’s father, & the 
next friend was nominated & approved by him. 
The father having died pending the action, the 
mother of the infants, who was also their testa- 
mentary guardian, applied to be appointed next 
friend 1n the place of the existing next friend, & 
an order was made appointing her. She changed 
pltf.’s solrs., & the new solrs. applied to the old 
solrs. for delivery of the papers in the action. 
The original solrs. refused to deliver them till 
their costs were paid. Upon a summons:-~ 
Held: the old solrs. must. deliver them over to 
the new solrs. without prejudice to their lien for 
costs. The action being a very heavy one, & the 
taxation of costs not likely to come on for some 
years, the costs of the original solrs. were under 
the special circumstances ordered to be taxed at 
once.—ITUTCHINSON v. NoRWwoonp (1886), 54 L. T. 
842; sub nom. Re HUTCHINSON, HUTCHINSON v. 
Norwoob, 34 W. R. 637. 

Annotation :—Refd. Bolden v. Hensby (1891), 65 L. T. 744. 








be ordered to ae up the client’k deeds 
& papers until his costs are paid; but 
he must produce them to be used at. 


the hearing & for inspection.—STKELK 
v. Scorr (1828), 2 Hog. 141.—IR. 
r. Itxception to rule— Solicitor dis- 


SOLICITORS. 


3406. ---,|---After decree in a parti- 
tion action, pltf. & deft. being entitled in moieties 
to the property, an inquiry as to incumbrances 
having been directed, pltf. changed her solrs. 
The discharged solrs. claimed a lien for costs :— 
Held: they were bound to deliver up to the new 
solrs., subject to their lien, such documents as had 
come to their hands since the commencement of 
or for the purposes of the action.—BODEN v. 
HEnNspy, [1892] 1 Ch. 101; 61 L J. Ch. 174; 65 
L. T. 744; 40 W. R. 205; 36 Sol. Jo. 153. 


Annotations :—Consd. Re Hawkes, Ackerman v. Lockhart, 
[1898] 2 Ch. 1. Apld. Dessau v. Peters, Rushton, [1922] 
1Ch. 1. Refd. Re Rapid Road Transit Co., [1909] 1 Ch. 
96. 


3407. -|—The principle upon 
which the ct. will compel a former solr. to hand 
over his client’s papers to his new solrs. upon an 
undertaking protecting his lien is that a solr., 
though able to assert his lien to the full extent 
against his own client, is not permitted to assert 
it so as to embarrass third parties. Accordingly, 
in a partnership action, where a receiver had 
been appointed & ereditors might be embarrassed 
if the former solr. insisted on his len to its full 
extent, the ct. made an order compelling the 
former solr. to deliver up the papers upon having 
the usual undertaking protecting his lien. — 
Drssav v. Peters, RusHTon & Co., Lrp., [1922] 
1CUh. 1; 911. J. Ch. 254; 126 L. T. 648; 66 Sol. 
Jo. (W. R.) 14. 

3408. - Papers required for purposes of 
administration.| - Solrs. for the trustees of an 
estate which 1s uader the administration of the 
ct. have not, after their discharge, such a lien 
for costs & money advanced in the suit as will 
enable them to refuse production of documents 
which are required by the receiver for the manage- 
ment of the estate.—BELANEY v. FFRENCT (1873), 
8 Ch. App. 918; 43 1. J. Ch. 312; 29 L. T. 706 ; 
22 W. RR. 177, I. J. 

Annotatiwns :-—Consd. Pe Capital Kure Tusee. Assocn, (1883), 
21Ch. D. 408. Apld. Re Boughton, Bonghton v, Boughton 
(1883), 23 Ch. D. 169. Hutchinson vr. Norwood (1886), 
54 L. T. 842. Consd. ?te Hawkes, Ackerman v. Lockhart, 
[1898] 2 Ch. 1; Je Rapid Road Transit, Co., (1909) 1 Ch. 
96. Refd. Re Cuudery, London Joint Stock Bauk v. 
Wightman (1910), 54 Sol. Jo. 444. 

3409. New solicitor discharging former solicitor’s 
bill—Lien does not enure to new solicitor.|-——-IRVING 
v. VIANA, No. 3117, ante. 














SUB-SECT. 2.--SOLICTTOR DISCHARGING 
TTIMSELYF. 


3410. No lien on fund in court.]—A solr., having 
declined to act for his client, has no licen for his 
costs upon a fund in ct.—CRESSWELL v. BYRON 
(1807), 14 Ves. 271; 33 BH. R. 525, L. C. 


Jad 
Annotations : —Consd. Vansandan v, Browne (1832), 9 Bing. 
402; Heslop v. Metcalfe (1837), 3 My. & Cr. 183; Under- 

wood & Piper v, Lewis, [1894] 2 Q. B. 306. 

3411. Must allow inspection to client.]|—A solr. 
declining to be further concerned in a cause is not 
entitled to compel payment of his costs, by re- 
fusing to permit such inspection of the papers in 
his hands, or such production of them before the 
ct. or the master, as may be necessary in the 
conduct of the cause.—COMMERELL v. POYNTON 
(1818), 1 Swan. 1; 36 H.R. 273, L. C. 


Annotations :-—Apld. Gregory v. Creswell (1845), 14 L. J. 
Ch. 300. Consd. Zee Hawkes, Ackerman v. Lockhart, 
[1898] 2 Ch. 1. Refd. Heslop v. Metcalfe (1837), 3 My. 
& Cr. 183; He Faithfull, Re L. B. & 8. GC. Ry. (1868), 
L. R. 6 Eq. 325. 


missed for misconduct. |—-TKRREBONNE 
ELECTION Cask (1901), 1 Cout. Dig. 
385-6.—CAN. 


Part VIJT.—Soutcrror’s Lien. 


aoe .J—A solr., who had refused to act 
any longer for a party in the cause, was ordered 
to permit the party to inspect papers in his posscs- 
sion, at all reasonable times, without any under- 
taking, on her part to proceed to a taxation of 
his bill.—Morr v. MUDIE (1823), 1 Sim. & St. 282 ; 
11. J. O. 8. Ch. 218; 57 E.R, 114. 

3413. Production or delivery ordered-—Subject to 
lien & undertaking to redeliver.|-—A solr., who has 
declined to proceed with a cause, will be ordered, 
though his bills of costs are not paid, to deliver 
up the papers to the present solr. of the party, 
the latter undertaking to hold them subject. to 
the former solr.’s lien, for what shall be found 
due to him on the taxation of the bills. An offer 
on the part. of the former solr., after the motion 
is made, to proceed with the cause, will not pre- 
vent the ct. from ordering him to deliver up the 
papers on the terms mentioned above.-—CoLE- 
GRAVE v. MANLY (1823), Turn. & QR. 4003; 37 
Be. R. 1155; sub nom. COLEGRAVE v. eo 
L. J. O. S. Ch. 89, 1. ©. 

Annotations; Apld. Heslop v. Metcalfe (1837), 3 My. & 
Cr. 183. Consd. Griffiths v. Griffiths (1843), 
587. Apld. Robins +. Goldingham (1872), L. R. 13 Iq. 
440 Consd. J?e Lawkes, Ackerman 7. Lockhart, [1898] 
2 Ch. 1. Refd. Bozon v. Bolland (1839), 4 My. & Cr, 
3543 Ie Rapid Road Transit Co., [1909] 1 Ch. 96. 

3414. -- ---- -~.]--Order made on a solr., who 
withdrew from the conduct of pltf.’s cause, that 
he should deliver up to pltf.’s new solr. the briefs 
of the pleadimgs, counsel’s opinions thereon, oftice 
copres of the several answers, & all such other 
papers & documents, connected with the cause 
as, upon inspection, such new solr. might deem 
necessary for the hearing; without prejudice to 
any right of lien for costs, & upon an undertaking 
to return them undefaced within ten days after 
the hearing.— T1ESLOP v. METCALFE (1837), 3 My. 
& Cr. 183; 8 Sim. 622; 71. 5. Ch. 49; 40 FB. RR. 


sO-4, 1. C, 
fnnotations :-—Apld. Cane » Martin (1840), 2 Boav. 584. 
Griffiths 


Consd. Rennott +. Baxter (1810), 10 Sim. 417; 
v. Griffiths (18413), 2 Hare, 587, wold. Gregory v. Cress- 
well (1815), 14 1. J. Ch. 300. Folld. Wilson 0. tmmett 
(1854), 19) Beav. 233. Apld. Robins v. Goldmgham 
(1872), L. Lt. 13 Eq. 440. Consd. Ve Hawkes, Ackerman 
v Lockhart, [1898] 2 Ch. 1. Refd. Bozon v. Bolland 
(1839), 4 My. & Cr. 354; Cooper v. Hewson (1843), 12 
L. J. Ch. 4463 lawlinson v. Moss (1861), 25 J. P. 661. 
3415. —.J|--After demurrer allowed, 
pltf.’s solr. refused to proceed until payment of 
lis biul:—JZeld: he was bound to deliver over 
the papers to the new solr. of pltf. on the usual 
undertaking, as to lien & redelivery, but the party 
ought, under the circumstance, to undertake to 

prosecute the suit with duc diligence.—-CANE v. 

MARTIN (1440), 2 Beav. 584; 4 Jur. 500; 48 

H.R. 1808. 

Annotations :-—Apld. Gregory v. Cresswell (1845), 14 I. J. 
Ch. 300. Refd. He Faithfull, Re L. B. & S.C. Ry. (1868), 
L. R. 6 Eq 325. 

tl 3416, : Agent of a solr. held, by 

thee ir regularity of his conduct, to have discharged 

Phe & ordered, before taxation or payment 

Oo is bills, to deliver up all papers, etc., on an 

ae ertaking of the principal to redeliver them, as 

the ct. should order.—Re SmitH (1841), 4 Beav. 

309 ; 49 E.R. 358. 

Amey ations ;—Consd. Griffiths v. Griffiths (1843), 2 Hare, 
> oraith C) d. Coo er v. wart (1847), 2 Ph. 362; Foley 
an y i ee 0 Me eae 621 ae payors (Lb o8 ): 

a ee + 004 | e Osborne 58), 27 L. J. Ch. 532 5 
Re Le Brassour & Oakley, 1896 2 rite 487. 
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sult were paid, the ct. ordered a taxa- 
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3417. -.]|——-GRIFFITHS 1, GRIFFITHS, 
No. 2999, ante. 

3418. —.|—-A dispute having arisen as 


to the mode & extent of a solr.’s remuncration, 
he refused to proceed in the cause until it had been 
settled. The solr. was ordered to deliver up the 
papers in the cause to the new solr., upon his 
undertaking to proceed with due diligence & to 
hold them subject to the existing lien thereon.— 
ens v., EMMETT (1854), 19 Beav. 233 ; 52 E.R. 

3419. - .]—When solr. discharged him- 
self from a suit he must deliver to the new attorney 
all the papers, on an undertaking to return them 
at the end of the suit.—-HUNTLEY v. ANGLO- 
emg a GOLD MINING Co. (1858), 1 F. & F. 
211, N. VP. 











3420. —--—-.]~-RAWLINSON v. Moss, No. 
3001, ante. 
3421. -- ~----.}-- Where a solr. agrecd to 


conduct the suit of a client without requiring to be 
supplied with funds till the hearing, it was held to 
mean the original hearing, & the solr. was not 
bound to proceed on the appeal without being 
supplied with funds; but also, that he had no 
power, upon an order for change of solr., to with- 
hold the papers from the new solr., although he 
was entitled to a lien upon them.—WERBSTER v. LE 
Tluntr (1861), 25 J. P. 661; 9 W. R. 804. 

3422. .|—Where a solr. had discharged 
himself from acting as solr. to a party to a cause, 
& retained the papers for the purpose of having his 
bill of costs taxed, & his former client refused to 
pay the bill of costs, the common order for delivery 
was made subject to lien, & on the undertaking to 
return them; but the order was made without 
costs on account of the former client’s refusal] to 
pay the billof costs,—Re H ,» WALKER Vv. BEAN- 
LANDS, BEANLANDS v. WALKER (1866), 15 W. QR. 
168. 

3423. ——.]—Re FAtTHFuLt, Re LONDON, 
BRIGHTON & SouTH Coast Ry. Co., No. 2927, ante. 

3424. |The assigned solr. of a 
pauper, in consequence of delay in the prosecution 
of proceedings under the suit, ordered to be dis- 
charged & to deliver up to the new solrs. all the 
papers in the suit, subject to his lien for what 
might be found due to him for costs upon taxation. 
—HANNAVORD v, FIANNAFORD (1871), 24 LL. T. 86; 
19 W. R. 429. 

3425. .|~-A solr. applied to his client 
for funds to carry on a suit, declining to continue 
the conduct of the litigation unless his costs, which 
were already considerable, were secured. The 
client neither furnished the funds nor gave the 
required security, but obtained an order appointing 
fresh solrs.:—Held: the solr. had discharged 
himself, & was bound to hand over to the new 
solrs. all the papers in his possession relating to the 
suit, on their undertaking to hold them without 
prejudice to his lien, & to return them to him 
within twelve days after the conclusion of the suit. 
—ROBINS v. GOLDINGHAM (1872), L. BR. 18 Eq. 
440; 41 L. J. Ch. 8133 sub nom. Re SUCKLING, 
ROBINS v. GOLDINGHAM, 25 I.. T. 9005; 20 W. R. 
277. 

Annotations :—Apld. Bluck ». Lovering (1886), 35 W. R. 

32: Fe Marie lose Gold Mining Co. (1896), 40 Sol. Jo. 


637. eld: Rte Hawkes, Ackerman v. Lockhart, [1898] 




















LEY v. BROWN (1862), 1 Ch. Ch. 179. 


Means on Be eisea Mana noe = die the Las ia Fok to be A CAN. 
y ordere vered up to the new solicitor upon his TRA 
undertaking to re- undertaking to hold them subject to PCT TS 1I De R arn 


- 80lr. refused tu 


-» =o w= ous Unless Money w 7 
vanced, or to deliver up the aoe 


to a new solicitor until his 


the lien, if any, of the former solicitor, 
& to redeliver them within ten days 
after he ceased to have occasion for 
them for the purposes of the suit.— IR. 


$418 iil, —— .J—RUTLEDGE tv. 
RUTLEDGE (1840), 2 I. Eq. R. 290. 
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Sect. 5.—Effect of change of solicitors: Sub-sccts. 
2&3. Part 1X. Sect. 1: Sub-sects. 1, 2 & 
3, A.) 


3426. —--—~ ---~- .|—Where a solr. has discharged 
himself of his retainer from acting further for his 
client, he will be compelled, if the client has 
resolved to further conduct his own case in person, 
to deposit the papers & documents in the cause 
which he has in his possession in the custody of the 
officer of the ct. for a certain period, in order that 
the client may have access to them, although the 
solr. has stil] a lien upon such papers & documents 
for his unpaid bill of costs.—J?e WONTNER & SONS, 
Hx p. SCHEYER (1888), 52 J. P. 188, D. C. 

3427. > —-—.]—Where a solr. applied to his 
client for funds to carry on a suit under a special 
stipulation in the retainer that such funds should 
be supplied, &, on the client refusing to pay, de- 
clined to continue the suit or deliver up the papers 
until his taxed costs were paid :—Held: this was 
a discharge by the solr., & he might be called upon 
to deliver to new solrs. the papers relating to the 
matters in question in the suit.—BLuck v. LovER- 
ING & Co. (1886), 35 W. R. 282, D.C. 

3428. Deposit in court ordered.}——-Upon motion 
that solrs. who had withdrawn themselves from 
the suit during its continuance should produce 
the deeds, etc., & deposit them in the master’s 
office, it was objected by the solrs. that there were 
certain costs due to their predecessors, prior to 
the commencement of the suit, which had already 
been taxed, & that the deeds, etc., had come into 
their possession prior to the suit; that they had 
conseguently a hen upon them. The ct. never- 
theless ordered production.—-GREGORY 1. CRESS- 
WELT. (1845), 1 Holt, Wq. 173; 14 L. J. Ch. 300; 71 
HK. R. 655. 

Annotation :—Thstd. Re Forshaw (1847), 17 L. J. Ch. 61. 

3429. -~--—— --—-.]|--Re Marte Rose Gorip 
MINING Co, (1896), 40 Sol. Jo. 637. 





Sup-skctT, 3.—PRIORITIES OF SUCCESSIVE SOLI- 
CITORS, 

3430. Priority of former solicitor—Undertaking 
by new solicitor to hold subject to lien.|—-Upon a 
change of attorneys under a rule of ct., the new 
attorney undertook to hold the record & papers in 
the case subject to the hen of the former attorney : 
—Held: the cause having been brought to a 
successful termination, the former attormey was 
entitled to call upon his successor to proceed with 
the taxation, issue exccution, & pay him the 
amount of his lien out of the first’ proceeds, 
subject. only to the costs necessarily incurred on 
such taxation.—NEWTON v. HARLAND (1842), 
4 Scott, N. R. 769. 

3431. Gross sum received by new solicitor 
—Lien of old solicitor destroyed.|—-At the hearing, 
pltf. obtained an order for taxation of his costs of 
suit, & payment out of the fund in court. Pltf. 
had in the progress of the suit employed three 
different sets of solrs. successively. Vitf. & his 
solrs. at the date of the decree agreed to accept a 
gross sum in full of all costs, instead of procecding 
to taxation, & received the sum accordingly, for 
which they gave a receipt to that effect. They 
applied the money to their own use, & never paid 
the former solrs. the costs incurred during the 
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t. Priority of former solicitor.) — 
Where a deft. had changed his solr. 
after an adverse decision, & the Ct. of 
Appeal had reversed the decision, & 


given the deft. the costs of the pro- 
ceedings in the ct. below, the sub- 
stituted solr., having levied the costs, 
was ordered to lodge thei in ct. to 
yoeect the claims o 
soHcitor.— EasTwoon  v. 


SoLIciToRs. 


early period of the suit. The decree did not direct 
any distributive payment among the various solrs. 
of pltf. :—Held: (1) pltf. & his solrs. at the date 
of the decree had a right to waive taxation, & to 
accept of a gross sum in satisfaction of all costs, 
without consulting the former solicitors. : 

(2) It appearing that the gross sum was taken in 
satisfaction of all costs:—Held: the lien of the 
former solrs. upon the fund in ct. was gone. 

(3) Semble: the remedy of the former solrs. was 
by action against the solrs. who received the money, 
as for money had & received to their _use.—- 
WELLESLEY v. MORNINGTON (EARL) (1857), as 
reported in 4 Jur. N.S. 6. 

3432. - -— New solicitor agreeing to compromise 
subject to payment of costs.j|—Griranus «. TRED- 
WELL, ?e ARMSTRONG (1886), 30 Sol. Jo. 181,C. A. 

3433. Priority of new solicitor—Payment re- 
ceived by old solicitor.|—By an order of the ct., 
the costs to be incurred by a married woman suing 
by her next friend in a future procceding, were 
ordered to be paid to B., her solr. Pending the 
proceedings, B83. was discharged, & C. appomted 
solr, B. received the whole costs :—Held ;: the ct. 
had jurisdiction, on petition, to order B. to pay over 
to ©. his share of such costs; &, B. could not sct 
off, as against the amount, a debt: due to him from 
the next friend.-—Re BARNARD, Kx yp. BAILEY 
& Horr (1851), 14 Beav.18; 18 L.T.0. 8. 37; 51 
KK. R. 198. 

3434. —-~— Deficiency of funds.]—Where a solr. 
by arrangement with his client retired from the 
conduct of the swt, & another solr. conducted it 
thenceforth to its conclusion :--- Held: on there 
being a deficiency in the fund applicable to the 
payment of costs, the latter solr. had priority.— 
CORMACK v. BEISLY (1858), 3 De G. & J. 1575 44 
I. R. 1229, L. J. 

Annotations :- Consd. Re Audley Hall Cotton Spinning Co. 

(1868), L. RG Mq. 245. Folld. Jie Wadsworth, ihodes 

Sugden (1886), 836 Ch. DD. 155, ae Re Knight, 

Knight v. Gardner, [1892] 2 Ch. 368. Refd. Zte New York 

Iexchange Co., [18938] 1 Ch, 371. 

3435. .|—I’e WADSWORTH, 
@ SUGDEN, No. 3379, ante. 

3436. -~— - -|- (1) "Phe primeiple that the 
solr, last employed in an action is entitled to a 
charge for costs under Solicitors Act, 1860 (c. 127), 
s. 28, in priority to his predecessor, is unaffected 
by North v. Stewart, No. 3867, ante. 

(2) Semble: where a receiver of rents has been 
appointed in an action & a new recciver is after- 
wards appointed in his place, the solr. by whom 
such last-mentioned appointment was obtained 
is entitled to priority of lien against any rents 
subsequently received.—PRe Knicntr, KnNicHr v. 
GARDNER, [1892] 2 Ch, 368; 61 L. J. Ch. 399; 66 
L. T. 646; 40 W. R. 460; 36 Sol. Jo. 447. 

3437. Costs in winding up—cCosts paid pari passu 
—-Unless undertaking given.}---In the winding 
up of a co. petitioner's costs are the first charge 
upon the estate, & must be paid in full in priority 
to the costs of the official liquidator. Where the 
official liquidator changes his solrs., & the assets 
are not sufficient to pay the whole of his costs, the 
bills of costs of the successive solrs. will, as a 
general rule, be paid rateably, so far as the assets 
will extend, but where the first solr. gave up 
documents to the second solr. upon an under- 
taking that his costs should be paid out of the 
estate, his costs were paid in full in priority to 


RopoDES 











(1868), 16 W. Rt. 942.—IR. 


a. ——.J—PRITCHARD VU. wenwvae 
WORTH (1870), 18 W. RR. 1200.—-IR, 


bh. Priority of new _ soltcitor.J]— 
The gencral rule is that the solr. who 


f the dismissed 
HasTwooD 
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those of the second solr.—He AuDLEY Han 
CoTron SPINNING Co. (1868), L. R. 6 Eq. 245 ; 37 
L. J. Ch. 904. 

Annotations :—Refd. Re Trueman, Hooke vr. Piper (1872), 

41 L. J. Ch. 585; Re Now York Kxchange Co., [1893] 

1 Ch, 371. 

3438, ——- -|—(1) In the winding up of a 
co., the liquidator changed his solr. The first solr. 
claimed to be paid his costs. The liquidator set 
up in defence that he had, in pursuance of an order 
of the ct., paid away part of the assets in dis- 
charging the costs of an unsuccessful attempt to 
settle an alleged sharcholder on the list of contri- 
butories, & that the only remaining assets 
amounted to £9, which was quite insufficient to 
pay appct., & which he claimed to retain for costs 
out of pocket :—Held: the successful litigant 
whose costs were ordered to be paid by the liqui- 
dator, was entitled to immediate payment of those 
costs in priority to the general costs of liquidation 





Part 1X.——Solicitor’s 


Secr. 1.—ACTION, 
Sun-secT. 1.—IN GENERAL. 

3439. Amount recoverable—Where bond given 
by client.|—-BoOWMAN v. PAYNE (circa 1796), cited 
ind Pnceat p.56; 116. R. 535, 1. C. 

Annotation +—-Refd. Lewes v. Morgan (1817), 5 Price, 42. 

3440. Stay of action—Discretion of court.}— 
Where a judge at chambers in the exercise of his 
discretion, in referring an attorney’s bill for taxa- 
tion, under Solicitors Act, 1863 (c. 73), 8. 37, 
reserves to the chent liberty to question the 
retainer & vestrais the attorney from bringing 
an action upon the bill pending the reference, the 
et. will not. interfere, without strong ground for so 
See ee PyNeE (1848), 5 C. B. 407; 136 EH. R. 
936. 


Annotations :—Apld. Re Thurgood (1854), 19 Beav. 541. 
Refd. /te Jones (1887), 36 Ch. D. 105. 


Action on account stated.]—— See Contract, 
Vol. XIT., pp. 573, 574, Nos. 4774-4778. 

Right to sue in High Court.|—See Part III., 
Sect. 3, sub-sect. 5, ante. 

Action in Ecclestsatical Courts.]|—Sce EcciEst- 
ASTICAL Law, Vol. XIX., p. 321, Nos. 1221-1225. 


conducts the action to a successful 
terinination is entitled to be paid first. 


h. Right of trial fudge to anterfere 
further unth original pudgment J—VItf. 
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including costs of realisation; & the remaining 
assets, amounting to £9, must be apportioned 
equally between the liquidator & appct. 
_ (2) The order giving the costs to the successful 
litigant directed that they should be paid by the 
official liquidator, & that he should be at liberty 
to retain them out of the assets of the co. :-—Held : 
this form of order gave the official liquidator the 
right to repay himself the costs out of the assets 
in priority to all other creditors, - Re DOMINION 
OF CANADA PLUMBAGO Co. (1884), 27 Ch. D. 33; 
53 lL. J. Ch. 702; sub nom. Re DOMINION OF 
CANADA PLUMBAGO Co., Kx p. Bratt, 50 L. T. 
518; 83 W.R. 9, CL A. 
Annotations :-- As to (1) Apld. Jée Blundell, Blundell +. 
Blundell (1890), 44 Ch TD. 1, Re London Metallurgical 
Co., [1895] 1 Ch. 758. As to (2) Refd. e London Metal- 


Inrgical Co., [1895] 1 Ch. 758 Generally, Consd. Ie 
Staffordshire Gas & Coke Co., [1893] 3 Ch. 523, 


Priority of solicitor as against third parties.|— 
See Sect. 3, sub-sect 6, ante. 


Remedies for Costs. 


SUB-SECT. 2.—WHO MAY SUE. 

3441. Solicitor shareholder—Action against pro- 
visional committee.|- -SmiTul v. ARCHIBALD (1849), 
14 L. T. O. S. 174. 

Bankrupt.|—See Bankruvrcy, Vol. V., p. 999, 
No. 8157. 

Partner --Action against firm for work as 
solicitor.|—See PARrNneRsiINP, Vol. XXXVI, p. 
425, No. 936. 

Non-joinder of reputed partner.|] — Sec 
PARTNERSHIP, Vol. XXXVI., pp. 401, 407, Nos. 
748, 769. 





SuB-SECT. 3.—WHO MAY BE SUED. 
A. Person Retaining Solicitor. 

3442. Liability of.])—Assumpsit lies by a sulr. 
against his chent upon a general retainer. 
OSBOURN v. EDEN (1600), Cro. Eliz. 760; 78 H.R. 
992. 

3443. .|}—An attorney or solr. may have 
cither debt or assumpsit for his fees against the 
agent by whom he was retained.—BRADFORD v. 








AYYAR (1904), I. L. R. 27 Mad. 512. 
-—-IND. 


——FORD v. MASON (1893), 15 P. R. 392. 
—CAN. 


Cc. --——,.}-- CLARK v. ECCLES (1871), 
3 Ch. Ch. $24,.—-CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 


d. Right of solicitor to sue— On 
special contract other than for profes- 
sional work,J—SiUARP vt. SOUTHERN, 
(1905) V. L. R. 223.—AUS. 


e. Case not concluded.J— An 
attorney muy sue for his fees in a cause 
which he does not conclude, if he can 
necount satisfactorily for not proceed- 
ing.—Forp v. SPAFFORD (1837), 5 
O. S. 440.—CAN, 

f. For his moicty of costs where 
costs charged on land }— Where an 
administrator has recovered a chattel 
intorest in lands, by a decree declaring 
his costs to be duly charged on tho 
estate, his solr. cannot file a petition 
in his own name to realise his own 
portion of those costs. —Jee M‘ ALLISTER 
(1865), 16 I. Ch. R. 134.—~IR. 


g. Tight to recover under small debdta 
procedure.}—UNION BANK v. STEWART 
& Sir & BrigHaM (1895), 3 Terr. 
L. R. 342.—CAN, 








brought action on a bil of costs for 
services rendered as a barrister & solr, 
On the trial it was ordered that the 
bill of costs be referred to the regis- 
trar of the ct. to be taxed & that pltf. 
recover from deft. the amount due on 
the taxation. The regivtrar refused 
to tax the bill on the ground of lack of 
jurisdiction. On the application of 
pltf. the trial judge then gave jndg- 
ment for the full amount claimed -- 
Held: the judgment must be set aside 
as the trial judgo had already disposed 
of the case & had no jurisdiction to 
interfere further with his original 
judgment.—MuRRAY v. GOLD (1921), 
34 B.C. lt. 489.—CAN. 

k. Necessity for jiling agreement to 
pay out-fees advanced.}—Legal Prac- 
titioners Act does not enact that no 
claim by a pleader for professional 
services rendered or for recovery of 
ont-fees advanced shall be sustain- 
able, unless an agreement in writing 
for the same has been ontered into 
with the client & filed in ct., but only 
that an agreoment, if any, in respect 
thereto, shall be void, unless the same 
has been reduced to writing & filed 
in ct.—SUBBA PILLAI v. RaMAsAMI 


PART IX. SECT. 1, SUB-SECT. 2. 

l. Assignee.}— DOovuGALL vo OCKER- 
MAN (1852), 9 U. C. R. 354.—CAN. 

m. —--.] — DUFF v. CANADIAN 
MutuaL Fire INSURANCE Co. (1882), 
9 P, Lt, 292.—CAN. 

n. ~J—KILLEY v. MODERMOrT 
(Man.), [1919} 1 W. W. Rh. 660.—CAN. 

o. Solicitor acting as Parliamentary 
agent.j—-Where a solr. had obtained 
from the Speaker of the Legislative 
Assembly authority to act in any 
matter as a parliamentary agent, hoe 
can recover the amount due him for 
services, without being obliged to 
observe all the roquirements of the 
English Act.—KENNEDY v. AUSTIN 
(1884), 1 Man. L. lt. 362.—OAN. 

p. Partnership.J—MAcKAY, HANTHY 
& Boyp v. FRASER (Alta.), [1922] 3 
W.W.U. 421; 69 D. L. HK. 348.—CAN., 


PART IX. SECT. 1, SUB-SECT. 3.—A. 

3442 i. Liability of.J—The Comr, for 
Railways retained pltfs. as solra. to 
represent the Railway Department at 
the sittings of a Royal Commission 
appolnted to inquire into the working 
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Sect, 1.—Action: Sub-sect. 3, A., B., C., D., #. 
«& F.) 

WoopuovusE (1619), Cro. Jac. 520; Jenk. 332; 

70 E.R. 445. 


aes :—Refd. Pierson v. Hughes (1672), Freem. 


8444. -|—An attorney may have debt for 
his fees & disbursements against him who retained 
him; but for his bill in a cause for one at the 
request of another, assumpsit only lies.—SANbs8 v. 
TREVILIAN (1630), Cro. Car. 107, 193; 79 E. R. 
695, 769. 

Annotations :—Consd. Ambroso_v. Roe (1684), Skin. 217, 
Distd. Spearman v. Moreland (1708); Holt, K. B. 20. 
Refd. Hart v. Langiitt (1702), 2 Ld. Raym. 841. 

3445. -}|—To an action for fees as a proctor 
or solr., it is no defence that deft. employed a third 
person, who employed pltf., by whom the business 
was done, unless the moncy was actually paid to 
such third person before action brought.—BROwN 
v. Brooks (1795), 1 Hsp. 388 ; 170 E.R. 394, N. P. 

3446. -—-- Action against joint defendants 
Undertaking to pay by one.|—In an action brought 
by an attorney against two defts., to recover the 
amount of his bill of costs, evidence was adduced 
to show that he was employed by both, but that 
one only undertook to pay; & the jury found 
that one only was liable, & accordingly found a 
verdict for the defendants ; the ct. refused to set 
it aside, or grant a new trial.—HELLINGS v. 
GREGORY (1825), 10 Moore, C. P. 337, 3 L. J. 
Oo. 8. C. P. 150. 

3447, Fees of mortgagee’s solicitor——Lia- 
bility as between mortgagor & mortgagor’s 
solicitor.|—-Where B. being desirous of raising a 
sum of money upon mtge., employed an attorney 
for the purpose, who applied to A., an attorney, 
telling him, at the same time, the name of his 
principal, & A. agreed to advance the money 
on behalf of a client, but ultimately the negotia- 
tion failed, from a defect of title :—-Held: <A. 
could not maintain an action against Ik. for his 
fees, although it was proved to be the practice for 
the proposed borrower to pay the expenses of the 
proposed Jender, the course being for the attorncy 
of the latter to send his bill to the attorney of the 
former. who, if the bill were reasonable, recom- 
mended his client to pay it.—Rigury v. DAYKIN 
(1828),2 Y.&J.83; 148 H.R. 84. 

Annotation :—Distd, Webb v. Nhodos (1837), 4 Scott, 497. 
3448. Expenses of deed of appointment— 

Sum appointed settled on marriage.|——-A., on the 

marriage of his daughter with B., executed a deed 

of appointment, under a power contained in his 
own marriage settlement, in favour of his daughter, 
appointing to his daughter a sum of £4,000. This 

b. settled on his marnage. The marriage settle- 

ment of B. & the deed of appointment were both 

prepared by C., who was originally the solr. of A. 














of the Tasmanian State Rallways, In 
an action by oe to recover the 
ammount of their legal charges :--—H/eld : 
the engagement of pitts. as solrs. was 
an act dune by the Comr. within his 
powers under HKailway Management 
Act, 1910, & therefore rendered the 
Comr. for Railways Mable as such on 
the contract. Deft. was therefore 
not entitled to a nonsuit on the ground 
that such engagement waa beyond the 
eoone of his authority as Comr.—Paais 
v. RarLways Comr, (1924), 20 ‘Tas. 
L. R. 65—AUS. 


$442 ii. -.}-——-Exors. employing an 
attorney are personally responsible to 
him for the costs.—-DICKSON v. CROOKS 
(1840), 2 Ont. Dig. 2709.—CAN, 


3442 iii. ./—Where a suit is com- 
monced & carried on under instructions 
from a person who tells the attorney 


156.—CAN. 
3442 Iv. 





payee for 
hose who engage 


terms accor 





that he is agent for pitf, but the at- 
torney takes no trouble to ascertain 
the truth of this, & proceeds without 
any communication with pltf., 
attorney will not be protecte 
costs where a settloment is 
between the partics which has the 
effect of depriving him of his lien, but 
will be left to an action against pltf.— 
SMITH v, THOMPSON (1869), 5 BP. R. 


-+—Where a skilled prac- 
titioner is, by law & the custom of his 
profession, entitled to claim & recover 
his professional work, 
8 services must be 
held to ony oy him upon the usnal 
ing to whic 

are rendered, in the absence of any 
stipulation to the contrary; & where 
the contract of employment is silent 
as to remuneration it must be taken to 


SOLICITORS. 


There was no evidence to show whether A. had 
agreed to give his daughter £4000 or to execute an 
appointment of that sum :—Held: whether A. or 
his daughter was to pay C. the expenses of this 
deed of appointment was not a question of usage, 
but a guestion of contract, & it was for the jury to 
determine upon whose credit the business was 
done.—TTAYWARD v. Frorr (1837), 8 GC. & P. 59; 
173 Ki. R. 398, N. bP. 

3449, Action against sheriff—Proceedings 
for new trial by execution creditor.J|—If in an 
action against the sheriff for taking pltf.’s goods 
on a fi. fa. against a third person, the sheriff fail 
on the trial, & the execution creditor then employ 
an attorney to apply for a new trial, & on obtaining 
a rule for a new trial to act as attorney on the 
second trial, the attorney may recover his bill 
against the execution creditor, although there is no 
Memorandum in writing, as the execution creditor 
is the person primarily liable to him; but if the 
attorney had in the first instance been employed 
by the sheriff, it would be otherwise.—NOEL v. 
TART (1837), 8 C. & P. 230; 173 E.R. 472, N. P. 

8450. Action against highway surveyors-— 
Costs of procuring order for diversion—Resolution 
of parish meeting making third party Hable.|— 
In an action by A. & B. who were attorneys, 
ayainst surveyors of highways of a parish, for 
business done in procuring an order of magistrates 
to divert highways in the parish, & on an appeal 
against that order, it appeared that A. & B. in 
their bill charged for drawing a resolution of a 
parish mecting held before the order was applied 
for, which resolution stated that the order was to 
be applicd for © at the instance and at the expense 
of the B. & G. Ry. Co.” : -Held: A. & B. must be 
considered to have undertaken the business on 
those terms, unless there was an express employ- 
ment of them by defts., & on their credit of which 
there ought to be direct proof.—-SpuRRIER v. 
ALLEN (1845), 2 Car. & Kir. 210. 

3451. — - Retainer of second solicitor by 
solicitor of company—Credit given to company.|— 
A scheme for establishing a railway co. having 
been formed, A., the registered attorney, com- 
municates with B. at W. on the subject. B. 
proposes that he & A. should be appointed joint 
solis., & inquires how the expenses are to be 
provided fur. A., in reply, tells B. that C. is 
already appointed joint solr. with him, & informs 
B. that the expenses are to be provided for out of 
the deposits. After which B. proposes that he 
should be appointed local agent at W. :—Held: 
credit was given by B. to the co., & there was no 
evidence to go to the jury to support an action 
against A. individually by B. for work & labour, 
as local agent.—GILLAM v. ARNOLD (1848), 10 
L. T. O. S. 380, 506, N. P. 








be an implied condition that he is to 
be remuncrated for his services upon 
the same terms upon which they are 


the usually rendered.—R. v. DoOUTRE 
as to his (1884), 51 L. T. 669, P, C.—CAN. 
made $442 v. —--~.]——A railway co. may 


be bound by the act of its managing 
director in employing a solr. at u 
stated yearly salary. Acceptance of 
the services of the solr. by the directors 
is evidence of ratification of the 
original hiring even though the man- 
aging director acted without authority. 
—-ALBERT Ry. Co. vo. PECK (1885), 
26 N. B. R. 191.—CAN. 


$442 vi. —-~—.]--CAMPBELT v. PRIN- 
GLE (1852), 1 W. R. 134.—-SCOT. 

3442 vii. —-—.] — SHAW v. 
(1903),13 C. T. R. 843.—8. AF, 

$442 vill, ——-.]—-STANTON v. AL- 
PORT, [1923] i. D. L. 155.—S. AF. 


th service 
such 8 Fock 


Part 1X.—Souicrror’s 


B. Bankruptcy of Client. 

8452. Liability of assignee—Where no assets.]|— 
Re FRIEDMAN, Ex p. ADAMS (1836), 2 Mont. & A, 
706, Ct. of R. 

3458. Joint retainer by assignee & assignee 
of creditor.|—The official assignee of a bkpt. is 
liable to the costs of defending an action brought 
against him & the creditor’s assignee, if he joined 
in retaining the attorney.—SYDNEY v. BELCHER 
& Isaacs (1840), 2 Mood. & R. 324, N. P. 

3454, ——~.]—A deed of assignment for the bene- 
fit of creditors, assigned the estate & effects of the 
debtor to trustees, upon trust to sell the same, & 
out of the produce thereof, in the first place, to 
pay & satisfy themselves all costs & expenses 
which they should be put to in having the deed 
prepared, & in & about executing the trusts :— 
Held: a trustee, who had signed the deed & sold 
the property under it, was liable for the costs of 
preparing the decd, in an action of indebitatus 
assumpsit by the attorney, though not instructed 
by him, & though his consent to act had not been 
obtained before the preparation of the deed.— 
CAMPION v. Kina (18142), 6 Jur. 35. 

3455. Liability of estate—Bankrupt in partner- 
Ship with infant--Bankrupt having no separate 
estate—-Liability of joint estate..—One of two 
partners filed a liquidation petition, his co-partner 
being an infant. By consent the joint estate was 
administered by the trustee in the liquidation. 
The liquidating debtor had no separate estate :— 
Held: the costs of his solr, up to the date of the 
appointment of the trustee must be paid out of the 
joint estate.—Re MEw, Mx 7. PEARCE (1876), 
2Ch. D. 820; 45 L. J. Bey. 144; 84 L. T. 705; 
24 W. Rk. 808, CL A, 

3456. Liability of debtor —Costs of composition 
proceedings.|—Creditors of a liquidating debtor 
accepted a composition of 208. in the pound, 
payable by instalments, & the debtor executed a 
bill of sale of all his property 1o a trustee, as 
security for the composition, upon trust, in default 
of payment thereof, which happened, to sell, & out 
of the proceeds to pay the costs of & incident to the 
sale, & the costs of the liquidation proceedings, 
& then to pay the creditors. The county ct. 
judge having, on the application of debtor, re- 
stramed an action against him by his solr., for 
payment of his bill of costs :—Held: the solr. was 
entitled to bring such action, but the ct. had power 
to direct his bill of costs to be taxed.—Re Dixon, 
Lx p. SHEPHERD (1876), 2 Ch. D. 4380; 45 L. J. 
Bey. 103; 31 1, 7. 743; 24 W. BR. 93). 

——~—.|—See, also, BANKRupTcy, Vol. V., pp. 
1189, 1190, No. 9606-9608. 


C. Companies. 
Sce COMPANIES, Vol. IX., pp. 549-551, Nos. 
3629-3640. 








D. Infants. 
Liability of next friend.|—-Sce INFANTS, Vol. 
XXVIIL., p. 314, Nos, 1774-1777. 


EE. Lunaties. 
See Lunatics, Vol. XXXIILI., pp. 130, 242, 
244, Nos. 56, 1606, 1646. 


EF, Other Persons. 


3457. Wife—Deceased husband leaving no assets 
~~Costs of recovery property of wife.]—SiARsTon 


PART IX. SECT. 1, SUB-SECT. 3.—B. 


. Liability of assignee.]--KAYSER 
& ‘be BEER v, LIEBENBERG ESTATE, 


11926] App. D. 91.—S. AF 335,—-CAN. 


PART IX. SECT. 1, SUB-SECT. 3.—F. 
r. Executor — Alimony 

Solicitors costs deemed necessaries. |— 

KERR v. Rickarp, § GC. L. I. Occ. 
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v. Hipstey (1716), 2 Hq. Cas. Abr. 132; 4 Vin. 
Abr. 103; 22 BE. R. 113, L. C. 

Agreement to pay entered into by mistake— 
Rescission.]—Sce Misrak®, Vol. XXXV., p. 126, 
No. 269. 

3458. Executor—Deed delivored up to executor 
by solicitor.;—An attorney having delivered up 
deeds to an exor., which he was not obliged to do 
till his bill was paid, & these deeds being of great 
use to the exor. in several suits which were then 
cairying on; this is a sufficient consideration 
to make the exor. hable to the attorney’s whole 
demand, whether there be assets or not.—HAMIL- 
TON (DUCHESS) v. INCLEDON (1719), 4 Bro. Parl. 
Cas. 4; 2 Kq. Cas. Abr. 456; 11 Vin. Abr. 279 ; 
24H. 1. 3, H. I. 

Annotation -—Apld. Re Bentinck, Bontinck v. Bentinck 

(1893), 37 Sol. Jo. 233. 

8459. Members of vestry--Resolution to compel 
repair of road—Employment of solicitor by sur- 
veyor.|—Several inhabitants of a parish, attending 
a special vestry, signed resolutions, by which they 
ordered an indictment, brought against the in- 
habitants, to compel them to repair a road within 
the parish, to be opposed; & that the surveyor 
of the highways should take the necessary steps 
for carrying such order into effect. The sur- 
veyor having accordingly employed an attorney 
for that purpose :—//Zeld : the persons who had 
signed the resolutions were not personally liable 
to the attorney for the charges incurred in resist- 
ing the indictment.— SproTr v. POWELL (1826), 3 
Ting. 478; 4 Dow. & Ry. M. C. 377; Li Moore, 
C. P. 3098; 4m. J. 0.8. C. P. 161; 130 E.R. 
508. 
aceon :—Mentd. Klenck v. Farris (1904), 68 J. P. 


3460. Commissioners for passing private Act — 
Expenses to be paid out of tolls arising under Act-- - 
Necessity for proof of funds in hands of com- 
missioners.|—By a private Act of Parliament, the 
expenses attending its passing were directed to 
be paid out of the tolls raised or levied, or to be 
raised, under it. The attorney who prepared & 
solicited the act, sued the clerk to the comrs. 
named in it, for the amount of his bill :—ZZeld : he 
was bound to show that there were sufficient 
funds in the hands of the comrs., which had been 
raised or levied by tolls or otherwise, to satisfy 
his demand.--ANDREWS v. DALLY (1828), 4 Bing. 
566; 1 Moo. & P. 490; GL. J. 0.8. C. P. 117; 
130 BE. R. 886. 

3461. Solicitor to bankrupt—Promise to pay 
assets to bankrupt’s solicitor by solicitor conducting 
bankruptcy.|—Titf., an attorney, conducting a 
commission of bkpt., having received a debt due 
to bkpt., undertook to pay deft., solr. of the bkpt., 
the surplus of the sum so received, should any 
remain, after defraying certain charges incurred 
by plttf., if deft. would pay pltf. his costs of con- 
ducting the commission :-—I/eld: not a sufficient 
consideration to support an action against deft. 
on his promise to pay pltf.’s costs.—HAsLAM v. 
SHERWOOD (1834), 10 Bing. 540; 4 Moo. & S. 
434; 3L. J.C. P.178; 181 BK. R. 1004. 

3462. Members of committee—Appointed by 
subscribers for obtaining Act of Parllament.|— 
A committee appointed by the inhabitants of M., 
employed pltis., as their solrs., to apply to Parlia- 
ment for an Act for constructing a dock. Tltfs., 
in the course of their employment, paid consider- 








t. ALunicipal corporation.J—A solr. 
who is a member of a municipal 
council! cannot recover from the 
corpn. for services rendorod oe ho 


being a trusteo uncer C. S. UL. GC. ce. 


action — 
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Sect. 1.—Action: Sub-sect. 3, F.; sub-sect. 4, A., 
B. & C.3 sub-sect. 5, A., B. & C. (a)) 


able sums to engineers, witnesses, Parliamentary 
agents, & various other persons, & a large sum 
became due to them for their own costs, & several 
liabilities were existing against them. FPltfs. at 
different timesreceived, through bankers & others, 
various suins on account of what was due to them, 
but were unable to obtain payment of the balance : 
upon which they filed a bill against some of the 
other members of the committee, alleging that, 
of the other members, some were out of the juris- 
diction, & others were dead & their personal 
representatives unknown, & praying that defts. 
night come to an account with them, & pay to 
them the balance which was stated to be 
£3,232 1s. 4d., or such balance as, on taking the 
account, should be found due, & also to indemnify 
them against the existing liabilities. A demurrer 
to the bill was allowed.—ALLISON v. TIERRING 
ees 9 Sim. 583; 8 L. J. Ch. 223; 59 BE. kh. 

3463. Overseer.] — An overseer retaining an 
attorney to conduct parish business at the quarter 
sessions, is not personally liable, unless the retainer 
be it acest worded, & he can neither be sued 
for the costs done in his year of office, or after it. 
—WELBY v. BROWN (1846), 8 L. T. O. S. ] 
J. P. 602. 
Annotation :-—Refd. Mursh v. Davies (1818), 1 Exch. 668. 
nee now, Rating & Valuation Act, 1925 (c. 90), 
8, 62, 
3464. One party where actions consolidated.|— 
Upon a taxation in equity, a question arose as 
to the liability of the client to pay the costs of a 
consolidated action at law. Leave was given to 
the solr. to bring his action to try the question.-— 
Re ANDERSON (1847), 10 Beav. 399 ; 50 HH. Tt. 636. 

Husband.|--—See HUsBanp & Wife, Vol. XXVIL., 
pp. 206-209, Nos. 1787-1819. 

Lessee—Costs of preparing lease.}|——Sce DLANb- 


ry & TENANT, Vol. XXX., p. 450, Nos. 1114- 
1 : 


oo). 


wt gy 
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SuB-sEcT. 4.—TIME ror COMMENCEMENT 
OF ACTION. 
A. ln General. 

3465. Effect of repudiation of retainer.]|—Jlif., 
a solr., employed by deft. a prochein ana in a suit 
in Chancery, sent in his bill before the termination 
of the suit. Deft. contended that he was not 
responsible. The solr. then wrote offering to yo 
on 1f & certain sum was paid him, & if deft. would 
admit that he was personally responsible. Dett. 
not consenting to this:—-Held: the solr. was 
entitled to sue for his costs without waiting for 
the termination of the suit. 

The rule, that a solr. cannot sue for his costs 
till the termination of the suit in which he is 
employed, is subject to an exception where the 
chent comes forward & disclaims his liability (per 
Cor.).— HAWKES v. CoTrRELL (1858), 3 H. & N. 
243; 271. J. Ex. 3693 157 |e. R. 462. 


B. Necessity for Delivery of Bill of Costs. 
See Part VI., Sect. 4, sub-sect. 2, ante. 


of, 6 217.—PETERBOROVUH TOWN *&. 
BURNHAM (1862), 12 C. 1’, 103,—CAN. 


a. Assignee of contract sued on.J}— 
EARLE tv. CONTINENTAL (QUARANTY 
CORPN, OF CANADA, Lip. & LABKLLE 
(B. C.), [1927] 4 D. L. R. 939; [1927] 
3bW. W. lh. 784.—-CAN. 


ings.]-—— MAoREDY 
IR. 


b. Wife—In habeas corpus proceed- 3466 ii. 





7C. L. 256,—IR. 


PART IX. SECT. 1, SUB-SECT. 4.—C. 


3466 i. Th hether tazation condiiton pre- 
cedent.}J—h. v. MCLEOD, Re MILLER Vv. 
MoLrop (1853), 10 U. C. R. 588.—CAN. 


.}/— Where an action was 


SOLICITORS. 


C. Necessity for Taxation. 

3466. Whether taxation condition precedent.|— 
This ct. will not stay proceedings in an action 
on an attorney’s bill, brought subsequent to the 
order of the judge of another ct. for its taxation, 
but previous to that taxation having taken place. 
—STEVENTON v. WATSON (1799), 1 Bos. & P. 
365 ; 126 E.R. 955. 

Annotations :—Dbtd. Shirreff ». Gresloy (1835), 4 Ad. & 
El. 338; Sheriff v. Gresley (1836), 6 Nev. & M. K. B, 446. 
3467. ——— Death of solicitor after order for 

taxatlon—Action by personal representative of 

solicitor.|—Where an order was made for the 
taxation of a solr.’s bill, & for staying all proceed- 
ings at law till after the master’s report, & the 
solr. died pending the taxation, & before any 
report, & no revived order for taxation being 
made, the solr.’s personal representative procecded 
at law against the client :—Held: this was not 

a contempt.—I[ouLpItrcH v. HounprrcH (1818), 

] Wils. Ch. 17; 1 Swan. 58; 37 I. R. 8, L. C. 
3468. -—— Pending petition to allow costs of 

taxation.]—More than one-sixth part of an attor- 

ney's bill having been taken off on taxation, 
deft. presented a petition to the Vice-Chancellor 
to allow the costs of taxation. Pending this 
proceeding, the attorney brought his action for 
the residue of the bil:—Held: the action was 
well brought, 2 Geo. 2, c. 23, s. 23, having only 
prohibited an action being brought pending the 

reference & taxation.—HEwITT v. KELLOTT (1819), 

2B. & Ald. 745; 106 KB. R. 537. 

3469. Cost of taxation not ascertained.|—- 
Injunction granted to restrain an action for the 
amount of a solr.’s bill, which had been taxed 
after the commencement of the action, & more 
than one-sixth had been taken off, but the costs 
of taxation had not been ascertained.—WALTON 
vy. JOUNSON, HESELTON v. JOUNSON (1828), 2 
Sim. 456; 57 Ii. R. 858. 

3470. .|—A solr., whose bill had been taxed 
& more than one-sixth taken off, brought an 
action against his client, before the costs of taxa- 
tion were ascertained, for the amount so taxed ; 
the ct. granted an injunction to restrain the 
action.—BARR v. WIGGINS (1830), 4 Sim. 125 ; 
58 I. R. 48. 

Annotation :-—Retd, Barton v. Pyne (1812), 1 Hare, 493. 
3471. .|—A summons to refer an attorncy’s 

bill for taxation, followed by a judge’s order for 

that purpose, will not prevent the attorney from 
commencing an action on his bill, or operate as 

a stay of proceedings.—WILLIAMS v. Ropers 

(1835), 1 Cr. M. & R. 676: 1 Gale, 56; 5 Tyr. 

421; 4L. J. Ex. 78; 140 H.R. 1252. 

8472. ——-.|—-Whilst proceedings are pending 
on an order to tax an attorney's bil, he cannot 
bring an action for the amount.—SHERIFF v. 
GRESLEY (LADY) (1835), 1 Har. & W. 588; 5 
Nev. & M. K. B. 491; 51. J. K. B. 73 sub nom. 
SHIRREFV uv. GRESLEY (LADY), 4 Ad. & Hi. 333 3 
subsequent proceedings (1836), 6 Nev. & M. K. B. 
446. 

3473. ——--.]—Qu.: whether, when an attorney 
obtains an order for the taxation of his own bill 
of costs, & serves an appointment to tax, he can 
afterwards abandon such order & bring his action, 
—FITZepATRICK v. Ninp (1845), 6 L. T. O. S. 86. 

















v. TAYLOR (1872), brought on an attorney’s bill together 
with another cluim, an order wus made 
referring the bill for taxation & 
reserving the right to raise any dcfence 
to the action, costs to abide the event 
of the taxation, not of the cause.—te 
GREEN (1877), 7 P. R. 89.—CAN. 

3466 ili. ——.]—Ite BURDETT (1883), 
9 BP. Rt. 487.—CAN. 
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3474. -|—-Where an order has been made 
by consent of all parties for taxation of costs, & 
payment to solrs. of a sum to be found due to 
them on such taxation, but the solrs. do nothing 
for a year to forward such taxation; they cannot 
then move to have the sum paid to them on the 
ground that the order was improperly obtained. 
pees v. PLUMMER (1853), 21 L. T. O. S. 
178. 

3475. Action against guarantor.]—It is 
not a condition precedent of a solr.’s right to sue 
a guarantor of costs to be incurred, that the costs 
should have been taxed.—Moorge v. WALTON 
(1884), 1 Cab. & El. 279. 

--—— County Court costs.|—-Sce CouNTYy COURTS, 
Vol. XITI., p. 523, Nos. 735-738. 





SUB-SECT, 5.— DEFENCES. 
A. Plaintiff Not Qualified. 
See Part IT., Sect. 6, sub-sect. 4, B., C., ante. 


B. No Benefit from Services. 

3476. General rule.J—An attorney cannot re- 
cover a charge for conducting a suit in which 
the party charged has not had the benefit of the 
attorncy’s judgment & superintendence. There- 
fore, where, in an action on an attorney’s bill, it 
appeared that pltf. lived at D., five miles from W., 
that deft. lived at II., fourteen miles from W., & 
applied to B., who resided at W., & who had been 
a clerk of pltf.’s, & practised in his name, to carry 
on the swt for which the bill in question was 
meurred ; B. carried on the suit, & it did nov 
appear that deft. ever saw pltf., or had the benefit 
of his judgment; the business done at the office 
at. W. was for B.’s bencfit, except one-third, which 
pltf. recerved for commg over once a week to show 
his face; Pitf.’s name was not on the door at W., 
nor was 1t employed by B. 1n soliciting business ; 
but B. frequently consulted with pltf.; drafts 
Were sometimes cngrossed at) D. for the office at 
W.; the draft of the brief im the suit, which B. 
had carried on for deft., was in the handwriting of 
pltf., as well as some items in B.’s books touching 
that suit; deft., when apphed to, admitted the 
sum claimed, but required to set off a sum due to 
him from B., which was refused :—Held: a non- 
suit, directed by the judge who tried the cause, 
was proper.—-HOPKINSON v. SMITH (1822), 1 Bing. 
13; 7 Moore, C. P. 237; 130 E.R. 6. 

Annotations :-—Distd. Nocl v. Hart (1837), 8 C. & P. 230. 


Refd. Gill ». Lougher (1830), 1 Cr. & J. 170, Armstrong 
v. Lewis (1833), 4 Moo. & 8. 1. 


3477. —---.]--An attorney cannot charge for 
work which is useless towards accomplishing the 
object his client has in view, although performed 
through inadvertence or inexperience, & not with 
the design of imposing on the clhent.—HILL v. 
FEATHERSTONHAUGH (1831), 7 Bing. 569; 5 
Moo. & P. 541; 131 B. R. 220. 

Annotation :—Refd. Shaw v. Arden (1832), 9 Bing. 287. 

3478. ———-.]—In considering an attorney’s bill, 
a charge for work entirely useless may be rejected 
by the jury ; contra, as to a charge for work partly 
useless, or in respect of which there has been any 
negligence ;_ the client’s remedy in that case being 








PART IX. SECT. 1, SUB-SECT. 5.--B. tain whether the 

8476 i, General rule.}—Where the 
defence to an action on an attorncy’s 
biil is that the costs wero incurred in a 
suit which the uttorney had settled 
Without deft.’s authority, it is a 
material question for the jury, in 
determining whether deft. obtained any 
benefit from pitf.'s services, to ascer- 


PART IX. Beth 


3480 ii. 


acttled with his consent.—DIRBLEE v. 

Woop (1872), 1 Pug. 137.—CAN. 

1, SUB-SECT. 5.— 

(a). doubt. or difficulty, he cannot recover ; 
3480 i. Whether a defence.|}—VIDAL?. 

DoNALD (1861), 20 U. C. R. 507.—CAN. 

-——.} - Where 
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by a cross action only.—SHAW v, ARDEN (1832), 9 
Bing. 287; 1 Dowl. 705; 2 Moo. & S. 341; 2 
L. J.C. P.1; 181 EB. R. 623. 

3479. .|—An action by an attorney for his 
charges incurred in selling or mortgaging the pro- 
perty of a party confined in prison for debt, after 
such party has petitioned the insolvent ct. for 
his discharge, cannot be resisted on the ground 
that such sale or mtge. was fraudulent as against 
the creditors of the insolvent. he only ground, 
it would secm, on which such an action can be 
defended is, that the insolvent could derive no 
benefit from pltf.’s skill.—'TABRAM v. WARREN 
(1885), Tyr. & Gr. 153. 

Loss of benefit due to negligence.]——Sec Sub- 
sect. 5, C., post. 





C. Negligence. 
(a) In General. 

3480. Whether a defence.| —Negligence in the 
conduct of a cause cannot be sect up as a defence 
to an action on the attorney’s bill. At least 
unless it was negligence such as to deprive deft. 
of all possible benefit from the cause. Qu.: 
whether even in such case it can be used as a 
defence.——TEMPLER v. M‘LACHLAN (1806), 2 Bos. 
& PLN. R. 136; 127 I. R. 576. 

Annotations :—Distd. Allison v. Rayner (1827), 7 BR. & C, 
441. Red. Gell v. Lougher (1830), 1 ‘I'yr. 1215 Mondel 
v. Steel (1841), 1 Dowl. N.S. 1. 

3481. —-—.|/—It is a good defence to an action 
on an attorney’s bill, that the costs sought to be 
recovered were incurred through inadvertence & 
want of proper caution on the part of the attorney. 
—MOonrxiou v, JEFFIERYS (1825), 2 C. & P. 1138; 
Ry. & M. 317; 172 BK. R. 51, N. P 


Aran :—-Refd. Edwards v. Cooper (1828), 3c. & P. 


3482. —-- -.i--Suaw v. AnviNn, No. 3478, ante. 

3483, —-—.|-—Where there appears to be negh- 
gence in ignorance of law on the part of an attor- 
ney, Which creates unnecessary costs, the et. will 
order those costs to be disallowed on taxation, 
without prejudicing his rights to bring an action 
for them.—CLiFFE v. PROSSER (1833), 2 Dowl. 21. 
sanctatloy :—Apld. Ite Massey & Carey (1884), 26 Ch. D. 

99, 


3484, ———.]—An action having been brought 
against an attorney for negligence, in which action 
the jury gave a verdict for pltf., finding also that 
the attorney had been guilty of gross negligence, 
& then the attorney brought an action for his bill 
of costs, the ct. refused to interfere to stay pro- 
ceedings in the latter action —-Smira v. Rot 
(1833), 2 Dowl. 62. 

3485. —-—.]--In assumpsit on an attorney's 
bill, gu., whether deft., under the plea of non 
assumpsit, may prove that the business done 
became ultimately uscless through pltf.’s negli- 
gence.—SYMES v. Nipper (1840), 12 Ad. & EI. 
377, n.3 118 E.R. 855, 





3486. -- -— .}| Bracky v. CARTER, No. 3494, 
post. 
8487. ——--.|—An attorney agreed to conduct 


a cause, & to charge his client only money out of 
pocket. he client paid money to the attorney 
during the cause, which was cxpended in carrying 
iton. The jury found that the cause subsequently 
failed by the neglect of the attorney :—Held: 


charged for by an attorney were re- 
quired only in consequence of his own 
mistake or neglect, which a carcful 
person would not have heen Jikely to 
fall into, a matter affording room for 


previous suit) was 


& such a defence is availuble under the 
general issue.—-BURNIHAM v BURNS 


services (1862), 21 U. C. R. 349.—CAN, 
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Sect. 1.—Action: Sub-sect. 5, C. (a) & (6), D., FB. 


(1) the attorney was not entitled to recover money 
out of pocket paid by him subsequent to the act 
of negligence, as money paid to deft.’s use ; (2) the 
client was not entitled to set off the money 
advanced & expended previous to such negligence. 
—LEWIsS v. SAMUEL (1846), 8 Q. B. 685; 1 New 
Pract. Cas. 424; 15 L.J.Q. B. 218; 7L. T. 0.8. 
60; 10 Jur. 429; 115 BH. R. 1031. 

3488. -|\—Where a solr. has been retained 
for & has undertaken a particular business, his 
bill of costs for carrying that business through to 
its conclusion is but one bill ; & where the business 
in question is the prosecution of a suit, & the solr. 
has, by his crassa negligentia in the conduct of the 
suit, caused the suit to be lost, he cannot recover 
any portion of his bill. 

In a cause, commenced by information, the 
relators’ solr. intending to cross-examine two defts. 
who had previously been examined in chief on 
behalf of a co. deft., such defts. were, by mistake, 
examined upon interrogatories for the examina- 
tion of witnesses in chief on the part of the 
informant, & by reason of this mistake, the 
information was dismissed. with costs :—I/eld: 
the mistake was crassa negligentia on the part of 
the solr., & disentitled him to recover any portion 
of his bill of costs.—STOKES v. TRUMPER (1855), 2 
K. & J. 232; 25 LT. O. 8S. 1403 83 W. R. 503; 
69 HK. R. 766; on appeal, 25 1. T. O.S, 278, 1. 53. 
Annotations: ~ Refd. Re Cartright (1873), TL. It. 16 Eq. 

469; Re Hall & Barker (1878), 47 L. J. Ch. 621; Le 


Nelson & Hastings (1885), 30 Ch. D. 1, de Romer & 
Haslain, [1893] 2 Q. B. 286. 


What amounts to negligence.]- «See Sub-sect, 
C. (b), post. 





(6) What Amounts to, 


3489. No benefit resulting from  services.| — 
'TEMPLER v. M‘'LACHLAN, No, 3480, ante. 





3490. —--—.|—-Symuss v. NIpPER, No. 3485, ante. 

3491. —--.|—Taytor v. TENNANT (1846), 6 
L. T. O. S, 4138. 

3492. Loss of benefit partly due to accident. | 


-~It is no answer to an action on an attorney’s 
bill for prosecuting a suit for deft., that no benefit 
has been derived by deft., where the failure does 
not result wholly from pltf.’s negligence, but partly 
from accident.—Dax v. Warp (1816), 1 Stark. 
409; 171 BE. RR. 5138, N. P. 

3493. Misrepresentation as to effect of 
bankruptcy.|—It is no defence to an action by a 
solr. against an assignce under a commission 
of bkpt., that the commission was sucd out under 
a& misrepresentation by pltf. that the commission 
would be operative in the Isle of Man, & that it has 
been wholly fruitless ; for the commission cannot 
be treated as a mere nullity.—PAsmMoreE v. BirNnus 
(1817), 2 Stark. 59; 171 EK. R. 572, N.Y. 

3494. Question for jury.|-—If an attorney, 
conducting a suit, commits an act of negligence by 
which all the previous steps become useless in the 
result, he cannot recover for any part of the 
business done. Whether or not, in such a case, the 
work became wholly usless by pltf.’s fault, is a 
question for the jury. Such failure of the work is 
a defence admissible on non assumpait, in an action 
upon the attorney’s bill—Bracky v. CARTER 
(1840), 12 Ad. & EL. 873; 113 KE. BR. 853. 

3495. —--- --—.}-—-In an action by attorneys 
for the costs of a defence, which failed, they having 
been absent on the day of trial, & some of the 
witnesses consequently not being in ct. :—Held: 
they were entitled to recover, notwithstanding 
the verdict had passed against their clients, 








SOLICITORS. 


defts., unless the jury thought that the absence of 
the witnesses had caused the loss of the verdict, 
& so made plitfs.’ services wholly valueless.— 
DUNN v, HALLEN (1861), 2 F. & F. 642, N. P. 

3496. .}—In an action by an attorne 
for the costs of an action to recover a chattel, 
the subject of a specific bequest, but claimed by 
the possessor as a gift from testator, the defence 
being that the action, which had failed, was 
only brought under the advice of the attorney, 
& that it was wholly useless; the proper course 
being to take out an administration summons in 
Chancery, the course it was ultimately found 
necessary to adopt :-~Held: it was nevertheless 
for the jury on the whole case, not whether the 
course was proper, but whether it was so wholly 
useless as that deft. had derived no benefit from 
it; also, attorneys might be called & examined 
as skilled witnesses on that question,—FLETCHER 
v. WINTER (1862), 3 KF. & FF. 138. 

- ~~] -~Compare Nos. 3476-3479, are. 

3497. Failure to inquire as to solicitor’s authority 
-—Arbitration proceedings.]-—-A dispute between A., 
a& married woman, & C. was referred to arbn. 
After the reference had proceeded for some time, 
an additional matter was submitted by the 
attorneys for the parties. C.’s attorney signed 
the submission in his presence, <A.’s attorneys 
signed in the presence of C.’s attorney, but without 
any authority from their client. The award was 
afterwards set aside & C.’s attorney sued him for 
the expenses of the arbn.:—Held: he had not 
been guilty of such negligence, in not requiring 
to see the authority of A.’s attorneys, as would 
prevent his recovering the amount of his bill. — 
KDpWARDS v. COOPER (1828), 3 C. & P. 2773; 172 
K. RK. 419, N. P. 

3498. Ignorance of sessions practice.|—-Where 
an attorney was employed by parish officers to 
conduct an appeal, which failed through the 
attorney’s gross ignorance of sessions practice :-—— 
Held: he could not recover in an action on his 
bill for conducting it.—HUNTLEY v. BULWER 
(1839), 6 Bing. N. GC. [115 8 Scott, 325;3 J. P. 
787; 3 Jur. 1105; 133 E.R. 44. 

3499. Delay in suing out writ.)—If an attorney 
delays to sue a writ, in an action against a con- 
stable, until after the expiration of the time within 
which the action must be brought, or if he omits 
the words ‘‘ by statute ’’ in entering deft.’s plea 
upon the record, in consequence of which omission 
a verdict given for pltf. is subsequently set aside ; 
these are such instances of negligence as will afford 
a good defence to an action brought for the recovery 
of his bill of costs.—ANON. (1845), 4 L. T. O. S. 
454, N. P. 

8500. ——--.] --Pltf. had been retained by deft. 
to bring an action for a false imprisonment against 
a constable & a person who had acted as a 
magistrate. The action was brought against the 
constable only, & not within the time limited by 
the statute. The constable pleaded not guilty, 
by statute, but the record was made up without 
the words ‘‘ by statute’’ being inserted in the 
margin. The then aaa in consequence obtained 
a verdict at the trial, but which was subsequently 
set aside by the ct., as it appeared that the plea 
had contained the words ‘ by statute’’ in the 
margin. Pitf.’s attorney, the now pltf., had there- 
upon consented to a non-suit, & a moicty of the 
costs had been Jevied upon the now deft. 

In an action by the attorncy for his costs in 
that action, it was held, that he was not entitled 
to recover, on the ground of the gross negligence 
a the matter.—SAFFERY v. WRAY (1846), 7 L. 'T. 

.S, 183, 








Part IX.—Souicrror’s Remepies For Costs. 


3501. Plea inaccurately entered.]— ANON, (1845), 
No. 3409, ante. 

3502. -]—SAFFERY v. WRAY, No, 3500, ante. 

3503. Effect of defendant’s knowledge.] — 
HUSBAND v. CATLIN (1850), 14 L. T. O. S. 537. 

8504. Examining in chief instead of cross- 
examining.|—SToKEs v. TRUMPER, No. 3488, ante. 

8505. Action necessitating taking evidence on 
commission—-Commencing action in Court having 
no power to issue commission.]—Deft. instructed 
pltf., an attorney, to take proceedings on his 
behalf to recover a percentage, which he claimed 
to be duc to him from the underwriters on certain 
policies of assurance. From the circumstances 
of the case it was clear that to establish his claim 
it would be neccessary to take the evidence of wit- 
nesses at Calcutta. Pltf. first wrote letters, 
demanding payment from the underwriters, & 
this being refused, he then issued writs against 
them in the Lord Mayor’s Ct., which Ct. he after- 
wards discovered had no power to issue a com- 
mission to examine witnesses, & so the proceedings 
were useless :—Held: pltf. had been guilty of 
such negligence in suing in the Lord Mayor’s Ct. 
without first ascertaining whcther that Ct. had 
power to issue a commission, as to discntitle him 
from recovering his charges in respect of the 
actions; but that he was entitled to recover for 
the letters written before action.—-Cox v. LEECH 
(1857), 1 CV. BL N.S. G17; 26 L. J. C. P. 1253 28 
L. T. O. 8.370; 3 Jur. N.S. 442; 5 W. R199; 
140 KE. R. 254. 

3506. Absence from trial.|—DuNN v. IIALLEN, 
No. 3495, ante. 





D. Illegulity. 

3507. Costs of preparing & enforcing illegal 
agreements.| -In asswupsit by an attorney to 
recover his bill of costs, it cannot be objected under 
a plea of non assumpsil, that the costs were incurred 
in preparing & enforcing agreements which had 
been declared Wegal.-—Porrs v. SrpARROW (1835), 
1 Bing. N. C. 5943; 3 Dowl. 630; 1 Hodg. 135; 
I Scott, 578; 41.3.0. P. 201; 141 BE. R. 1246. 


Annotations -—Mentd. Martin v. Smith (1838), 4 Bing. 
N.C. 4363; Wagptatle «. Sharpe Coe 3M. & W. 521; 
Hemuing tv. Trenery (1839), 9 Ad. & El. 926. 


Maintenance & champerty.|]—See AcTioNn, Vol. 
I., pp. 67, 84-88, Nos, 554, 686-715, Supp. LIT., 
No. 508a. 

Election expenses.|—-—See HLEcTIONS, Vol. XX., 
p. 119, No. 971. 


i, Limitation of Action. 
See LIMITATION OF Actrions, Vol. XXXII, 
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pp. 324, 388-340, 363, 370, 375, 376, 379, 380, 383, 
392, 393, 532, Nos. 98, 99, 222-233, 471, 542, 590, 
624, 659, 729, 743, 1845. 


F. Other Defences. 


3508. Part of bill in respect of proceedings im- 
properly undertaken.]|—Motion to restrain a solr. 
from proceeding to recover the amount of a bill 
of costs refused, although much the greater part 
of the bill consisted of charges in respect of pro- 
ceedings mmproperly taken by the solr. ; some few 
of the items of trifling amount appearing to be due 
from & properly claimed against the client.— 
WIGGINS v. PEPPINS (1838), 2 Jur. 320, L. C.3 
subsequent proceedings (1839), 2 Beav. 403. 

3509. Failure to communicate offer of com- 
promise.|—If an attorney who is conducting a 
cause do not communicate to his client on offer 
of compromise made by the other party, but 
go on with the action to put costs in his own 
pocket he cannot after that charge his client with 
the costs incurred ; but as 1t 1s the duty of an 
attorney to communicate such offer to his client, 
it must be presumed that he did so till the con- 
trary is shown.—SILL v. THOMAS (1839), 8 C. & P. 
762; 173 BH. &R. 707, N. P. 

8510. Payment — Agreement in discharge of 
former action.]—-To an action on an attorney’s 
bill, deft. pleaded that, after the accrual of the 
causes of action, in the declaration mentioned, 
pitf. had entered a plaint against deft. in a county 
ct., & that deft., being an infant at the time of the 
accrual of the cause of action, sued on in the county 
ct., gave notice to defend on the ground of infancy, 
& that thereupon it was agreed between pltf. 
& deft. that pltf. phould accept from deft. £30, 
& his costs of suit in the county ct., in full satis- 
faction & discharge of the cause of action in the 
county ct., & all other causes of action which pltf. 
then had against deft. Issue having been taken 
on this plea the judge at the trial told the jury 
that. the only question was whether the agreement 
was only in respect of the county ct. action, or of 
all causes of action which pltf. then had against 
deft.:—Held: no misdirection; the averment 
in the plea, of infancy at the time of the accrual 
of the cause of action sued on in the county ct., 
being immaterial.—Cooper v. Parker (1853), 14 
C.B. 118; 2C.L. R. 49; 231. 5. 0, P. 435 22 
L. tf. O. 8.88; 2W.R. 16; 139 1. R. 49; affd. 
(1855), 15 C. B. 822, Hx. Ch. 

Annotations .— Refd. Cook » Wright (1861), 1B. & S. 559 ; 

Haywood v. Mower (1862), 7 L. T 562. Foakes v. Beor 

(1884), 8 App Cas. 605. 





PART IX. SECT, 1, SUB-SECT. 5.—F, Legsluture would seem to have been f. Set-off.j--In an action by a firm 
ce. No retainer under seal.jJ--An of the same vupinion, for, in the at- of attorneys for co ee uaee 
ry OnG VU em 


attorney, acting for a municipal torneys’ fees, the 


corpn., cannot recover upon his bill 
of costs against such corpn., unless his 
retaincr wus under seal; an appoint- 
ment by restitution of the council is 
sufficient.- PRESIDENT, ETC. OF SUIRK 


allow counsel fecs 
to be taxed which are taxed for the 
attorney, & cannot be considered in the 
light of honorariums. 
rule, that a barrister cannot maintain 
an action fur remuneration for advice 
or advocacy .In matters of litigation, 


set off au sam paid 
to one of the attorneys for special 
services to be rendered by him, there 
being no mutuality & the payment not 
belng for the general services covered 
by the retainor to the firm.—Mc- 
DOUGALL v. CAMERON, BICKFORD v. 


The English 


OF CoLAG ¥, BUTLER (1879), 5 V. L. . 
(L.) 137.-—-AUS. 

d. Charges not in tariff d& claim 
rendered as barristers ds solicttors.|— 
In an action for an account due pltfs. 
for professional services, as solrs., 
attorneys & barristers, one of the 
grounds of defence was that that claim 
was for services rendered as barristers 
& counsel, that the charges wore not 
in the tariff, &, therefore, not recox- 
nised by law:—Held: if the con- 
tention were sustained, it would revolu- 
tionine professional business in this 

ovince, but English rule in its 
structness is not applicable to the 
circumstances of this Province, whero 
the division between attorney & 
barrister is not recognised; & the 


dves not apply to inatters unconnected 
th & not ancilliary to ltigated 

business.— MOTTON vt, BRENNAN (1881), 

2R.& G. 162; 1C. LL. T. 663. —CAN. 


e. Hzcuses for delay.}—An action b 
solrs. to recover the amount of a Dill 
of costs was begun & deft. appearcd 
in Feb. 1883. No further step was 
taken till Feb. 1892, when pitfs. 
delivered a statement of claim. Pitf.’s 
reason for the delay was that deft. had 
no means to pay during the period of 
delay. Upon motion by deft. to 
dismiss & cross-motion by pltfs. to 
validate the delivery of the statement 
of claim :—J7eld ; the action should be 
allowed to proceed.—FINKLE v. LUTZ 
(1892), 14 2. ht. 446.— CAN, 


CAMERON (1892), 21 8. C. R. 379.— 
CAN. 


g. Lack of instructions.J—LANE v. 
eas (N. 8.) (811), 9 KB. L. R 484.— 


h. Specvul agreenent as to pay- 
ment.jJ--BEVAN v. O’'ORADY & BEVAN 
(1833), 1 Ir. L. Rec. N. S. 30.—IR. 


k. Bil not taxed in Transvaal. }-— 
Au attorney sued on a bill of costs 
incurred in a foreign action & duly 
taxed in the foreign country, the client 
being resldent in the Transvaal :— 
Heid: the fact that the bill had not 
been taxed in the ‘I'ransvaal afforded 
no defence,— BARKER & Co. v. ZWAREN- 
SLTHIN, [1908) T. 8. 1161.—S. AF. 
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Sect. 1.—Action: Sub-sects.6 & 7. Sect. 2.) 


Sus-secT. 6.—EVIDENCE. 

3511. What evidence sufficient.)—In an action 
on an attorney’s bill, it is suflicient to give in 
evidence a judge’s order to tax the bill, deft.’s 
undertaking to pay what should appear to be due 
& the master’s allocatur thereupon.—LEE v. 
JONES (1810), 2 Camp. 496; 170 BH. R. 1230, N. P. 
sl read? , oonad: Baker v. Mery weather (1849), 2 Car. 


8512. What must be proved—-Tender by joint 
defendants—Necessity for proof of subsequent 
demand from both defendants.|—Prrrsz v. BOWLES 
& SPIBLY (1816), 1 Stark. 323 ; 171 K. R. 486, N.P. 

3513. ——— Costs of action by assignee in bank- 
ruptcy—-Necessity for proof of consent of creditors.| 
—1 Geo. 4, c. 119, s. 11, enacts, that no suit in 
law be proceeded in further than an arrest on mesne 
process by any assignee of an insolvent’s estate, 
without the consent of creditors & approbation of 
one of the comrs, of the Insolvent Ct. :—Held: in 
an action brought by an attorney to recover his bill 
of costs incurred in an action at the suit of such 
an assignec, it was incumbent on the attorney 
to prove that the consent of creditors & the 
approbation of one of the comrs. of the Insolvent 
Ct. had been obtained, or at all events that he had 
informed his chent that such consent was necessary. 
—ALLISON vu. RAYNER (1827), 7 I. & C. 441; 1 
Man. & Ry. K. B. 241; 6L. J. O. S. K. B. 85; 
108 Ki. R. 788. 

Annotation :—Distd. Gill v. Lougher (1830), 1 Tyr. 121. 


3514, Defence of negligence—Whether solicitor 
compelled to produce counsel’s opinion.}]—In an 
action on an attorney’s bill to which the defence 
was negligence, the ct. compelled pltfs. to give 
deft. a copy of a case & opinion of counsel which 
had been obtained on his behalf, though it, was 
intended to be used as evidence of their negli- 
gence.—EVANS v. DELEGAL (1835), 4 Dowl. 374; 
5L. J. Ex. 15. 

3515. Order for taxation—Whether evidence 
against defendant.|—-Where an attorney, who is 
suing his client for his bill, obtains an order to 
refer the bill for taxation, that order isno evidence 
para deft.— King v. Kypr (1838), 1 Will, Woll. 
& H. 87, 

3516. — -- —--.}--An order to refer an 
attorney’s bill to taxation, & an allocatur thereon, 
after attendance on the master by the party’s new 
attorney, are sufficient evidence of the business 
having been done, though there be not the usual 
undertaking to pay, in the order.--WILSON v. 
KKNAPPS (1838), 2 Mood. & KH. 160. 

3517. —----- — — Of amount due.|—An attorncy’s 
bill having been taxed on a judye’s order for 
changing the attorney in a cause, an action was 
afterwards commenced for the fees, & the client 
pleaded nungnam indebitatus :—Held: the chent 
could not insist that the master's taxation was 
conclusive as to the amount due.— BECK v. CLEAVER 
(1840), Woll. 70. 

Form of order.|—Sce Part VI., Sect. 5, sub-sect. 
4, ante. 

3518. Questions for jury—-Action on note-- 


PART IX. SECT. 1, SUB-SECT. 6. 

1. What evidence sufficient—Copy of 
bill from plaintiff's books.)—In an 
action by an attorney for his fees, 
Progr by a copy made up from his 
ooks alter dolivery to deft., is suffi- 
clent.—-HALL tv. SHANNON (1838), 
3 Ont. Dig. 6540.—-CAN, 

m. Onus of proof.j}-~-In a claim on 
a taxation for costs by a solr. the onus 
of proof is on pltf.—BowcHER v. 





n. : 
dismissal of 


set up :—Held 


CLARK (Y.T.) (1907), 6 W. L. lt. 433.— 
CAN. 


}-On an appeal from the 
an action brought by o 
solr. to recover an amount alleged to 
be dve him for professional services 
wheroin the defence of payment was 
the appeal should 
be allowed & a new tria 
cause the trial judge had erred in Jaw 
by not holding that the onus of proving 


SOLICITORS. 


Whether note given in satisfaction of bill.|—It 
an action be brought on a note, & for business 
done as an attorney, the note not tallying in its 
amount with the business done at the date of it, 
& no evidence being given as to the consideration 
for it, it will be left to the jury to say whether the 
note was given in satisfaction of the bill for business 
done up to the time of its date, or whether it was 
an entirely distinct transaction. a 

It is very unusual for people to pay their bills 
to attorneys till they are regularly made out ; 
& besides as this pltf. has delivered his bill a month 
before action brought, as he was bound to do, it 
was in the power of deft. to have had it taxed; & 
if it had appeared to the master that this note had 
been given for the fees, he would have deducted 
that amount from the bill (LokpD TENTERDEN, 
C.J.).— KING v. MASTERS (1828), 3 C. & P. 3473 
172 BE. R. 450, N. P. 

3519. Estoppel—-Reasonableness of items—-No 
application for taxation.|—After an attorney’s bill 
has been delivered a month, & no application has 
been made to have it taxed by the master, deft. 
will not: be permitted to question the reasonable- 
ness of the items before a jury. On notice to 
execute a writ of inquiry at a certain hour, the 
party is not tied down to the exact time fixed by 
the notice.—WILLIAMS v. FrirH (1779), 1 Doug. 
K. B. 198; 99 i. R. 129. 


SUB-SECT. 7.—PRACTICE AND PLEADING, 
3520. Security for costs —- When ordered.] — 

Where an attorney sued for his bill of costs, & a 

judge’s order was obtained, part of which required 

him to give security for costs, on the ground that 
he was insolvent & had assigned the debt, the ct. 
refused to set aside such part of the order.— 

GOATLEY v. Emmotr (1854), 15 C. B. 291; 24 

T.. J. ©. P. 38 ; 24 L. T. O. Ss. 96 ; 3 W. &R. 64 ; 

139 BK. OR, 438. 

Annotations -—Consd. Lioyd rv. Wuthorn Station Brick Co. 
(1901), $5 L. T. 158. Reid. Smith v. Saunders (1867), 
16 L. T. 386; Denton «, Ashton (1869), L. QR. 

; Cowell v. Taylor (1885), 31 Ch. D. 343 Reader v 


ahn (1906), 75 L. J. K. B. 660; White v. Butt, [1909] 
kK. B. 50, 


3521. Application under R.S.C., Ord. 14-—-Right 
to sign judgment.]—In an action upon a solr.’s 
untaxed bill of costs, where deft. admits the retainer 
& the work done, & only disputes the propriety 
of the charges, au order giving leave to sign 
final judgment under above Ord., r. 1, may be 
made after appearance & before taxation of the 
bill, provided that the Ord. preserves the right 
of deft. under Solicitors Act, 1843 (c. 73), 5. 37, to 
the costs of taxation of the bill, if more than one- 
sixth is taxed off it. Such an order should direct 
that the bill of costs be taxed pursuant to that 
statute, & that judgment be signed for the amount 
of the master’s allocatur.— SMITH v. HDWARDES 
(1888), 22 Q. B. D. 10; 58 L. J. Q. B. 227; 60 
L. T.10; 37 W.R.112; 57. L. R. 74, C. A. 


Annotations :—Apld. Lumley v. Brooks (1889), 41 Ch, D. 
323. Consd. Re Debenham & Walker (1895), 43 W. R. 
699. Apld. Smith v. Howes, [1922) 1 K. B. 590. Refd. 
Sluter v. Cutheart (1891), 8 T. L. RR. 92. 


payment was upon deft.—BaAanNnron v. 
AMAR CHAND (B. C.), (1922) 1 W. W. RR. 
929.—CAN. 


0. Special ayreement— How proved 
—Admissibuity of parol evidence.j— 
in an action by a law-agent for pay- 
ment of a business account, defender 
admitted the employment of pursuer, 
but averred a special agreement as to 
remuneration in lieu of the ordinary 
professional charges :—Held: it was 


ordered be- 


Part 1X.—Souxicrror’s REMEDIES FoR Costs. 











3522. Form of order.|—SmitH v. EpwanrpDes, 
No. 3521, anie. 
3523. -]—Solrs. brought an action 


against their client for the amount of their bill 
of costs delivered shortly before the commence- 
ment of the action. Deft. denied the retainer, 
alleged negligence, & counterclaimed for damages 
on the ground of negligence. At the trial deft. 
did not appear, & pltfs. proved their case. The 
judge declined to make any other order than an 
order referring the bill for taxation under Solicitors 
Act, 1843 (c. 73), reserving the costs of the action 
& adjourning the further hearing :-—Held: pltfs. 
were entitled to have the counterclaim dismissed 
with costs, & to have judgment for the amount 
to be certified on the taxation, with costs of the 
action up to & including the hearing.-LUMLKY 
v. BROOKS (1889), 41 Ch. D. 323; 58 L. J. Ch. 494 ; 
61 L.T.172; 37 W. 1. 454, C. A. 

Annotation :—Refd. Ite Webster, [1891] 2 Ch. 102, 

Costs—When payable by solicitor.|—Sce Part X., 
Sect. 4, post. 

3524. Pleading.|—It is no ground of demurrer 
to a declaration in an action by an attorncy that 
he seeks to recover for “ materials’ supplied by 
him to his client.— FISHER v. SNow (1834), 3 Dowl. 
2s 

3525. ~ --.]- Asswmpsit for work & labour as 
an attorney. Plea, that, at the time of the 
accruing of the alleged causes of action, plt{. was 
not a solr. of the Ct. of Ch., where the business was 
done, duly admitted & enrolled according to the 
statutes, nor qualified or authorised according to 
Jaw to practise as a solr. therein :-—Held : a bad 
plea; (a) because it did not deny that pltf. was 
duly a solr., ete., When the work was done, 1n which 
case he was entitled to recover; (b) for duplicity, 








competent to prove the special agrec- 
ment by parol evidence, - JACOBS, 
M'MILLAN (1899), 2 EF. (Ct. of Sess.) 
79: 37 Se. L. Kt. 58.—SCOT. 


D ltr. 
r. Lapse 


4306,—CAN. 


NOR Ut MCNAMEE (1823-1900), 3 Ont. 


of month.j-—— Where an 
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the defence that pltf. was not duly qualified or 
authorised letting in matter of defence beyond the 
answer that he was not duly admitted & enrolled. 
Qu. : whether defence that pltf. had not been duly 
admitted & enrolled was also double.—WILLIAMS 
v. JONES (1841), 2 Q. B. 276; 1 Gal. & Dav. 649 ; 
G Jur. 552; 114 BE. R. 108. 

3526. Execution--Failure to pay instalment— 
Necessity for taxation.|—By a cognovit it was 
declared that judgment should not be entered up 
till default should be made in payment of an 
instalment of the debt, with costs, to be taxed by 
the master as between attorney & client :—Held: 
on default in payment of an instalment, pltf. was 
entitled to sign judgment, notwithstanding he 
had not taxed costs. 

It is clear that, under this agreement, pltf. was 
entitled to enter up judgment on deft.’s failing to 
pay any instalment. Before he issues execution, 
he must indeed tax the costs; but this judgment 
isin conformity with the cognovit (TINDAL, C.J.).-— 
BARRETT v. PARTINGTON (1839), 5 Bing. N. C. 
487; 2 Arn. 30; 7 Scott, 505; 182 H.R. 1187. 

Reference to arbitration under Common Law 
Procedure Act, 1854 (c. 125).|—See ARBITRATION, 
Vol. IL, p. 621, Nos. 2500, 2501. 


Src. 2.--PROCEEDINGS ON ALLOCATUR. 

See Solicitors Act, 1843 (c. 73), s. 438. 

3527. Property in allocatur.}-—-An allocatur is 
the property of the person in whose favour it is 
made.—Dor d. King », ROBINSON (1834), 2 Dow]. 
508. 

3528. Whether allocatur capable of registration 
as judgment.|}—-(1) A rule for taxation of costs, 
& an allocatur thereon, do not amount to a “ rule ”’ 


los orginal bill allowed to his eopts of 
aetlon —VARLEY ww COMMONWEALTH 
Trost Co. (Alta.) (1916), 33 W. L. ht. 


PART IX. SECT. 1, SUB-SECT. 7. 


35241. Pleading }— Pleading  non- 
dchvery of a billis not an issuable plea. 
A jylen denying the retainer is 
LccCLES 1. JOHNSON (1878), 1 C. LL. Ch. 
93.—CAN. 

3524 11. ——- |—~ Action for services 
aS attorneys. Plea, that though pltfs. 
did, before smt, to wit, on Sept. 10, 
1851, deliver to deft. a bil, yet that a 
tnonth from such delivery had not 
expired before suit. Replication, that 
a month from the delivery of the bill 
in the plea mentioned had expired 
before this suit :-—-Zeld: replication 
grood.-- DRAPER @ STEN (1852), 8 
ULC. it. 441 ~ CAN. 

3524 ili. J— Russpe_Ly a. Mec. 
DONALD (1895), 40 N.S. ROLL. --CAN. 

3524 iv. -—-—.]—No un action by pltf. 
to recover costs as between attorney & 
cHent, defts. pleaded uiter alia that 
pce had not paid the foes required 
or the years 1893 & 1894, nor when the 
writ against thein was issued .—J/Jeld . 
it was necessary for defts. to aver & 
prove that when the defence was sct 
up pitf. was then actually practising.— 
GOURLEY v. MCALONEY (1897), 29 
N. 8. R. 319.--CAN. 

3524 v. .}] —- TARRINGTON — 1¢. 
PrTERS (1900), 832 N.S. R.461.—CAN. 

p. Itight of solieitor-~T'o examine 
clent as judgment debtor.j-—A_ solr. 
whose costs have beon taxed on the 
application of the client & not paid, a 
jt. fa. having been returned nulla bona, 
18 entitled to an order for the examina- 
tion of his client touching his estate & 
eect eH Buatn, 1 Ch. Ch. 345.— 











q. Whether new tmal granted on 
alleged misdirection by judge.]—O'CON- 


attorney perved his bill on May 20, & 
the placita on the record were instituted 
as of Trinity term, which commenced 
on June 16—not. a lunar month after 
such service but a memorandum was 
added, ‘‘to wit, July 11,” & pltf. 
proved that lis declaration was filed 





‘on that day, but did not produce the 


writ :—Fleld : sufficient, & if the writ 
were issued too soon, deft. should show 
it —McMARTIN v@ SParrorpd (1836), 
4 0. 8S. 332.—CAN. 

t. Costs—-lWhen disallowed tn part )} 
~-Where plitfs., suing as attorneys for 
the amount of a bill of costs, pro- 
cecded by an attorney, & not in 
person by attuchment of privilege, & 
assepscd damages at a sum under £10, 
the ct. refused to wllow them full costs. 
-- STRACHAN oY, BULLOUK (1843), 2 
U. Cc. Re 382.— CAN. 

a. Construction of words “fin sum- 
mary way ?jJ--An action on @ solr.'s 
lill was stayed upon agreoment pro- 
viding for evidence to be given to an 
accountant named, & ‘Sin case of 
dispute, the matters disputed are to be 
referred in a suinmary way to—under 
it. S. O. (1897), c. 174 for decision ” .— 
Held: by ‘*a@ summary way ” the 
parties meant that the reference was 
to be without ceremony or delay, the 
words ** under Rh. 8. O. ¢ 174’ inerely 
introducing the procedure under that 
Act & not to be construed as providing 
for an appeal.—SaLk v. LAKE JORIK & 
YeETRor Ly. Co. (1900), 32 O, KK. 159. 





b. Costs of taratun & of action 
on solicitor’s bill.}—Where a solr. pitf. 
who, on a motion for summary judg- 
ment, is ordered to have his bill taxed ; 
brings in a bill for a much larger 
amount than he has sucd for, he showd 
pay the costs of the taxation, but ho Is 
entitled upon getting the major part of 


421, OW. W. R. 912.— CAN. 

6. Right fo enter judgment — In 
default of defenee.).—When ip ap action 
upon foot of a solr.’s untaxed bill of 
costs deft. does not deliver a defence, 
pltf. Is entitled to enter Judgment for 
the full amount claimed without, a 
reference to tux such bill —-GILSENAN 
v. MSGUVERN (1892), 30 I. dR. dr 300, 


d. --—— Refore costs tared J)—It is 
an improper course to sign judgment 
bv default for the recovery of a solt.’s 
bill of costs before having the costs 
taxed —Hay wv PENErANA Houka 
(1889), 7 N. Z L. R. 575.—N.Z, 

e. When stay of proceedings granted. ] 
- When an action is brought in the Ct. 
of Queen's Beneh by an attorney, 
for tho recovery of his bill of costs, & 
it} appears that there is one taxable 
item in the bill, although that be for 
business doue in some of the other 
cts. of law, & none of the business 
has been done in the Ct. of Queen’s 
Bench: the ect. wil] stay the proceed - 
ings, & refer the bill to be taxed, upon 
an undertaking by deft ’s attorney to 
pay same when taxed & ascertained, 
independent of 7 Geo. 2, ¢. 14, from the 
inherent. Jurisdiction which the ct. 
exercises over its own officors.— 
BASTABLE Y. REARDON (1812),41. 1. R. 
rg on Leg. Rep. 205; Jobb & B. 





PART IX. SECT. 2. 


f£. Production of allocatur — Right 
of client to dispute bill..|—A client, not 
having obtained a regular order for 
taxation before the ttlal, will not be 
allowed, by producing the master’s 
allocatur at the trial, showing wu less 
sum taxed than claimed, to dispute the 
items of the bill._—BrRock v. Bonn 
(1846), 3 U. C. R. 349.——CAN, 
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Sect. 2.—Proceedings on allocatur. Sect. 3. Part 


X. Sects. 1 & 2: Sub-sect. 1.) 


or ‘Corder’ within Judgments Act, 1838 (c. 110), 
s. 18, so as to be capable of being registered as a 
judgment. ‘The rule absolute for payment of the 
costs does not come within the enactment. 

(2) An attorney or solr. has no lien on an estate 
recovered for a client in respect of the costs & 
expenses incurred in recovering it. He has a 
lien only on the papers in his hands.—SHAw v. 
NEALE (1858), 6 H. L. Cas. 581; 27 L. J. Ch. 444; 
31 L. T. 0.8. 190; 4 Jur. N.S. 605; 6 W. R. 635; 
10 BE. R. 1422, H. L. 3 revag. (1855), 20 Beav. 157. 
Annotations :—As to (2) Consd. North v. Stewart (1890), 

15 App. Cas. 452. istd. Lriscoe v. Briscoe, [1892) 3 

Ch. 543; Re Kmght, Knight v. Gardner, [1892] 2 Ch. 

368. Expld. Meguerditchian v. Lightbound, [1917] 2 

K. B. 208. Refd, Turner v. Letts (1855), 20 Beav. 185. 

Generally, Mentd. Beavan v. Oxford (1855), 6 De G. M. 

& G. 492; Hopkinson v. Rolt (1861), 9 H. L. Cas. 511; 
Menzies v. Lightfoot (1871), L. lt. 11 Kq. 459, 

3529. Affidavit—How entitled.|-On a motion 
for judgment under Solicitors Act, 1843 (c. 73), 
s. 43, the affidavit ought to be intituled in the 
matter of the attorney, & not in the name of the 
cause.—Re TIatrrR (1844), 7 Man. & G. 510; 8 
Scott, N. R. 231; 185 HE. BR. 205; sub nom. Re 
HARE, 8 Jur. 577. 

3530. —- »+]/—On an application for an 

order under Solicitors Act, 1848 (c. 73), s. 43, held 
that the affidavit might be intituled in the cause 
as well as in the matter of the attorney, the 
original order for taxation having been so intituled. 
—Re VALLANCE, GREGORY v. BRUNSWICK (DUKE) 
(1844), 7 Man. & G. 511; 8&8 Scott, N. R. 2325 185 
E. R. 205. 
3531. Whether order made—-On common order 
for taxation.]-- Wherein the Ch. Div, the common 
order for the taxation of a solr.’s bill of costs is 
mnade on his own application, the order containing 
no direction for payment by the chent & the taxing 
master certifles that a balance is due from the 
client, the solr. cannot enforce payment of the 
balance by summons but must proceed by action 
against the chent.—Re DeBeNHAM & WALKER, 
[1895] 2 Ch. 480; 611.5. Ch. 850; 73 L. T. 115; 
43 W. R. 609; 13 R. 631. 

3532. .|-- If the solr. delivers a bill of 
costs & the client within one month applies for 
taxation the ct. restrains the solr. from com- 
mencing or prosecuting any action pending the 
reference for taxation, & assumimg the reference 
results in a certificate in favour of the solr. he can 
without issuing a writ apply under Solicitors Act, 
143 (c. 74), 8. 438, for an order for payment 
(COZENS-HARDY, M.R.).—-J?e BrRocCKMAN, [1909] 
2Ch. 170; 78 L. J. Ch. 460; 100 L. T. 8213; 25 
T. 1. R. 505; 53 Sol. Jo. 577, C. A. 

Annotaton ;-~Consd. Re Plummer, [1917] 2 Ch. 432. 

3533. What order may be made—Order for pay- 
ment—Solicitor to abandon right to attachment. ]-— 
By rule of ct., the costs of an attorney against his 
client were referred to taxation by the master, 
on the usual undertaking to pay what should be 
found due. The master having made his allocatur, 
& the money not having been paid, the ct. made an 
order that the client should pay the money, but 
that the attorney should abandon his right to 
move for an attachment ; the purpose of applying 
for such order being that the attorney might 
become a judgment creditor under Judgments Act, 
18387 (c. 110), 5. 18.—NEALE v. POSTLETHWAITE 
(1841), 1 Q. B. 243; 4 Per. & Dav. 623; Woll. 144; 
10 J. J. Q. B. 184; 5 Jur. 747; 113 B. R. 1122. 


Annotations -~-Refd. Hodson v. Patterson (1842), 4 Man. 
& G. 333. Mentd. Wilson r. Foster (1843), 6 Man. & G. 
Doe d. Wood v. Hill (1844), 2. 'T. O. 8. 352; 

,4C. iB. 745, 











149; 
Doe d. Hurrison v. Hampson (1847 


SoLIcrrors. 


Dispute as to retainer.]—Zve 


8534. 
CARPENTER (1847), 9 L. T. O. S, 251. 
3535, —--— Claim against solicitor for negli- 


gence.|—-Re (., Ha p. ForD (1889), 33 Sol. Jo. 155, 
C. A. 





oe -—— Effect of order—Solicitor be- 
POSTLE- 


35386. 
comes judgment creditor.]~-NEALE  v. 
TIUWAITE, No. 3533, ante. 

3537. Condition precedent to 
execution.|—Where an attorney obtains an order 
for the taxation of his bill of costs, under Solicitors 
Act, 1843 (c. 73), 8. 48, he cannot proceed by 
attachment without first obtaining an order for 
payment of the amount certified to be due.—fKe 
WoopHousk (1845), 2 C. B. 290; 135 BE. R. 957, 

3538. ———- —- - -|—-Where an order, 
directing a soJr.’s bill of costs to be taxed, goes on 
to direct payment of what shall be found due 
within twenty-one days from the date of the 
certificate, no further order for payment is 
necessary, & no subpoena for costs need be sucd 
out. It 4s sufficient mm order to found an attach- 
ment to serve a copy of the order properly indorsed, 
& a copy of the taxing master’s certificate on the 
party thereby certified to be liable to pay; & the 
circunistance that the party to receive is a corpn. 
makes no difference if they, under their comunon 
seal, authorise any one to receive. But if the copy 
of the taxing-master’s certificate which is served 
be not a true copy, however slight the error, the 
attachment will be discharged with costs.—-Re 
REYNOLDS (1862), 10 W. Rh. 709. 

3539. ~--- — —--—— Order made without autho- 
rity & in absence of party liable.|--An order was 
made for taxation, nominally on the petition & 
undertaking of A. & others. The certificate was 
made ten years after, & an order was then made on 
A. to pay. A. applied to discharge the order for 
payment, showing that the order had been obtained 
without his authority & during his absence from 
England :—AHeld: while the order for taxation 
stood, the order for payment was regular; but 
qu.: what his remedy might be.—Jte THOMPSON 
& DEBENUAM (1858), 25 Beav. 245; 53 KE. R. 
630. 
3540. —— Enforcement of order-—Whether 
personal service necessary.]—- A. obtained a 
common order for taxation of the costs of his 
former solr. B., the order directing payment. by 
A. to B. of the amount of the taxed costs within 
twenty-one days after the service of the order & 
of the certificate of taxation. The order & 
certificate were served, not on A. personally, but 
on the solr. then acting for him in the taxation. 
A. failed to pay the amount within twenty-one 
days after service of the order & certificate on the 
solr., & B. applied for the issue of a writ of fi. fa. 
against A. for the amount; but the officer of the 
ct. refused to issue the writ, on the ground that 
A. had not been personally served with the order 
& certifleate :—-Held: B. might: have the writ at 
his own risk, without service of the order & certi- 























ficate on A. personally.-—Re —-~-- (1884), 33 W. R. 
131. 
3541. ——- Order for entry up of judgment— 


Dispute as to retainer.) —Under Solicitors Act, 1843 
(c. 73), 8. 48, a judge has no power to order 
judgmentto be entered up on the master’s certificate 
for costs upon taxation, if the retainer is disputed, 
& where the party against whom the application 
was made had previously obtained an order for 
the delivery of the attorney’s bill in all causes, etc. 

in which he was concerned for him,’’ but the 
taxation itself was ordered upon the application 
of the attorney himself :—Held : there was nothing 
in these circumstances to preclude the party from 
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disputing the retainer.— PARKES v. CANDIDATE Oo. 
(DirEcTORS) (1848), 3 New Pract. Cas. 9; 10 
L. T. O.S. 371. 

3542. Agreement to submit 
question of retainer to taxing master.) — Upon 
the application of the client, a judge’s order was 
made referring a bill of costs to be taxed, without. 
prejudice to the client’s disputing the retainer, & 
restraining the attorneys from commencing or 
prosecuting any action or suit touching their 
demand pending such reference. There was no 
undertaking on the part of the client, nor any order 
upon him, to pay what should be found due. At 
the request of both parties, the master entertained 
& decided the question of retainer; & he gave his 
allocatur for the balance due, & for the costs of the 
taxation :—Held: the decision of the master upon 
the question of retainer was conclusive; & the 
attorneys were entitled to have judgment entered 
up for them for the amount, under Solicitors Act, 
1843 (c. 73), 8. 48.—Re LOowLess & SON (1848), 
6 C.B. 128; 3 New Pract. Cas. 146; 17 I. J.C. P. 
a il. T. O. 8.177; 12 Jur. 5814; 1386 EB. R. 

8. 
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3543. —-— Absence of direction to pay.]-— 
Re Low Ess & Son, No. 3542, ante. 

3544, --—- Effect of order.|—A judge's 
order made under Solicitors Act, 1843 (c. 73), a. 435, 
after taxation of an attorney's bill, ordering judg- 
ment to be entered up for the amount found by the 
master’s allocatur, has the same effect as a rule of 
ct. made for payment of money under Judgments 
Act, 1887 (ce. 110), 5s. 18. Accordingly if, after 
such an order, an action is brought for the amount 
of the taxed costs, the costs of the writ, etc., will 
be disallowed.—Grirrirus v. HuGHES (1847), 16 
M. & W. 809; 4 Dow. & L. 719; 2 New Pract. 
Cas, 231; 16 L. J. Ex. 176; 97.1. 0.8.57; 11 
Jur. 313; 153 I. R. 1418, 








Siect. 3.—BANKRUPTCY PROCEEDINGS. 

Right to present petition.|—-See Bankruptcy, 
Vol. 1V., pp. 125, 126, Nos. 1142-1148. 

Right to prove.| See BANKRuprcy, Vol. IV., 
pp. 244, 280, 323, 326, 367, Nos, 2307, 2617, 3030, 
3058, 3405 ; Limira rion or AcTtons, Vol. XXXII, 
p. 384, No. 671. 


Part X.—Solicitors as Officers of the High Court. 


Srcr, 1.—IN GENERAL. 

See, now, Supreme Court of Judicature (Con- 
sohdation) Ac{, 1925 (c. 49), s. 215 (1). 

3545. Solicitors officers of court.]--- BURTON’S 
CASE (1667), 2 Keb, S18; Si i. R. 198. 

3546. -|  Attormey’s person under the 
power of the et.--BEAL’s CAs (1698), 120 Mod. 
Rep. 26135 88 I. Rk. 1301. 

3547, .|-—-Re GREAVES (1827), I Cr. & J. 
374,n.3 sub nom. SENIOR v. Burr, 5 L. J. O. 8S. 
K. B. 136. 


Annotations :-—Consd. KMvans v. Duncombe (1831), 1 Orn & 
J. 372. Apld. f#’e Duterson (1832), 1 Dowl. 468. Re 
Hilliard (1845), 2 Dow. & LL. 919. 





3548, —----.J|—Dor d. PALMER v. Row (1835), 
4 Jowl, 95; 1 Har. & W. 339. 
3549. —--—.|—FRe James (A JiuNnatric) (1814), 


4L.T. O. S. 100, L. 0. 

3550. ej--Re TlaAyNes, frp. 
MERCANTILE BANK, No. 3559, post. 

3551. —---.]|- BATTEN v. WEDaQWwoOoD CoaAL & 
IRON Co., No. 4190, post. 

3552. Solicitor to personal representative — 
Bound by order in administration.]—HAnRRIES v. 
RES, No. 4141, post. 

3553. Duty to bring authorities to notice of 
counsel——-With view of presenting authority to 
court.|——Upon the hearing of an appeal in the 
House of Lords, it is the duty of counsel to bring 
to the attention of the House any authority, 
statutory or other, within their knowledge which 
bears one way or the othcr upon the matters 
under debate, irrespectively of whether or not 
the particular authority assists the case of the 
party who is aware of it. It is likewise the duty 


NATIONAL 





PART X. SECT. 1. 

8545 i. Solrertors officers of the court.) 
—te Currin, GILLRLAND 1. Wans- 
WORTH (1878), 25 Gr. 338.—CAN. 
35465 ii. -]}/—BowcueEr v. CLARK 
(1906), 4 W. L. IR. 292.—CAN. 

8545 iii. —~—.] — Gram v. A.-G., 
(1926] N. I. 218.—-IR, 

8545 iv. --——.]}—MuRRAY 1. SINCLAIR 
(1847), 19 Se. Jur. 500. —SCOT. 





requires.—He 





8554 ii. - 


PART X. SECT. 2, SUB-SECT. 1. 


3564i. Jurisdiction inherent in court.] 
—Tho ct. will investigate a complaint 
made against an attorney by his client, 
& make such order therein as justice 
LUGRIM 
N. B. Dig. 95.—CAN, 
.}—If an barns of this 


ct. is guilty of any misconduct. 
tixing in an inforior ct., this ct. will take 


of those who instruct counscl, if they are aware 
of any such authority, to bring it to the attention 
of counsel, in order that they in turn may bring 
it to the attention of the House.-- GLEBE SUGAR 
REFINING Co., Lp. v. GREENOCK PorT & HAR- 
ROUK 'PRUSTES (1921), as reported in 125 L. T. 
578; 37 T. 1. R. 486; 65 Sol. Jo. 551. VE. Ta. 


SEcT. 2.-—SUMMARY JURISDICTION OF COURT. 
SuB-SECT. 1.-~IN GENERAL. 


3554. Jurisdiction inherent in court.| -— (1) 
dvery ct. possesses inherent authority to pre- 
vent contempt of its proceedings, & exercises cen- 
sorial power over its officers. 

(2) The legal adviser 1s always responsible to 
the ct. for the character of the pleadings,- --]LTAMIL- 
TON v. ANDERSON (1858), 3 Macq. 3643; 6 W. KK. 
737, H. Vs. 

{nnotations .—-Generally, Mentd. Wageard 1. Policier Fréres, 
{1892} A.C. 61; Kverett v. Grithths, [1921] 1 A. C. 631 
3555. Test for determining jurisdiction.]-—The 

test for determining whether the ct. has or has not 

jurisdiction is, whether if the attorney had been 
called as a witness the ct. would or would not 
have held him justified in refusing to answer on 
the ground of privilege.—Re Currs, Iie p. 1BBET- 

KON (1867), 16 1. T. 715. 

3556, Exercise of jurisdiction--By Chancery 
Division.|---If a solr. grossly neglects his client's 
concerns, this ct. will exercise 1ts jurisdiction in 
& summary way by attachment, as at law.— 
Lioyp v. NANGLE (1747), 1 Dick. 129; 21 EF. R. 
217; sub nom, KLoyp vw. NANGLE, 3 Atk. 568. 


cognizance of 16 on & summary applica - 
tlon.—GIULBERT tv. SONEY (1848), 3 
Kerr, 679,.---CAN, 


8554 Hi. ——.]—~—-Re BUNKER’S IRLAND, 
WILKINS 1. GEDDES (1878), 3 RR. & GC. 
367; 35.C. R. 203.—CAN. 


3554 iv. —-—.]J—Thect. has a general 
& inberent power over barristers & 
solra., (& there is no distinction between 
them in Alberta) as officers of the ct.— 


(1825-1897), 


n prac- 
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3557, ——- —— .]—The Ch. Div. will exercise 
the jurisdiction over solicitors conferred on it by 
Jud. Act, 1873 (c. 66), s. 87, according to the 
practice familiar to the Ch. Div., & will not grant 
a rule nisi.—e Corr (1883), 32 W. R, 25. 

_ 3558. —-—- According to equity.|--The jurisdic- 
tion of the ct. over its officers is to be exercised 
according to equity & conscience (LORD TENTER- 
DEN, (.J.).—Re HArrPEerR, Ex p. BAYLEY (1829), 
9B. & C. 691; 4 Man. & Ry. K. B. 603; 109 
EK. RR. 257. 

Annotations. ~ Apld. Re Drake, Ex ». Haden (1838), 2 Jur. 
873; Me p. Kdwards (1881), 8 _Q@. B. D, 262; Ferns v. 
Carr (1885), 28 Ch. D. 409, Refd. Wr p. Bennett (1837), 
Will. Wolk, & Dav. 210; Whincup v. Hughes (1871), 
LL ROC P. 78; Re Holland (1872), L. R. 7 Q. BR. 297. 
3559. Penal in character.|—-Bills of Sale Act, 

[878 (c, 31), 6. 10, though 1t requires that the 

attestation clause shall state that the effect of the 

bill of sale has before its execution been explained 
by the attesting solr. to the grantor, does not 
require that any such explanation should have in 
fact been fiven. Semble: a solr. who stated in 
the attestation clause to a bill of sale that he had 
explained the effect of 1t to the grantor when he 
had not in fact done so, would be Hable to civil 

& penal consequences. 

A solr is an officer of the ct., & is lable to 
serious conscquences if he neglects his duty. He 
is liable to an action by his client, as well as to pro- 
ceedings of a penal character (Jamis, L..J.).— 
Rte HAYNES, Ex p. NATIONAL MERCANTILE BANK 
(1880), 15 Ch. D. 425; 49 L. J. Bey. 623 43 L.'P. 
36; 44 J. P. 780; 28 W. R. 848, C. A, 
Annotations -—Consd. Re Roper, Jor p. Bolland (1882), 21 

Ch. 1D. 513. Refd. Me Parker, Wr p. Charing Cross 

Advance & Deposit Bank (1880), 16 Ch. D. 33; Seal v. 

Claridge (1881), T Q. 8. ). 616, Ie Cowburn, Hx p. 

Firth (1882), 19 Ch. D. 419: Re Chapman, Kir p. Johnson 

(1884), 26 Ch. J). 3383 Barron vo. Potter, Potter v, Berry 

(1914), 84 L. J. K. B. 751.) Mentd. Credit ». Potts (1880), 

6 Q. B.D. 295; Re Rogers, Er p. Challinor (1880), 16 

Ch. D. 260; Hamilton « Chaine (1881), 7 Q. B.D 3193 

dte Spindler, Ne yp. Rolph (1881), 19 Ch. D. 9835) Mhrossell 

v, Marsh (1885), 538 . Tl. 38213 Richardson +. Harris 

(1889), 22 Q. B.D. 2683 Fe Sinith, for p. Varbuck (1894), 

as ne > Parsons v, Equitable Investment Co., {1916} 

y e 52 « 


SUB-SECT. 2.-—-AGAINST Witom Exmrcisen, 

3560. Officers of inferior courts./—ASHLEY v. 
SEAGRAVE (1729), 1 Barn. K. B. 282; 94 E.R, 
192. 

3561. Representatives of solicitor.) -—— Ilrp- 
FEARN v. SOWEKBY, BOLTON v. TATE, No. 2997, 
ante, 

3562. Solicitor not employed in cause.|—The 
ct. will exercise summary Jurisdiction over an 
attorney, as one of its officers, though he was not 
employed in any action or suit.—CRETWELL v. 
FosBROOKE (1837), 1 Jar. 755. 

3563. Party ceasing to be solicitor—When ap- 
plication made.|—Simes v. Gibrs, No. 3670, post. 

3564. Solicitor to assignees in bankruptcy—-Ap- 
plication by some assignees.|——~The ct. will enter- 
tam jurisdiction over the solr. to a fiat, & will, 
upon the appheation of one of two assignees, 
proving misconduct on the part of the solr., re- 
move the proceedings from out of Ins hands, 
although the other assignee is in favour of his 








Re i. (Alta ), 1192272 W.W. RR. 1324 : 
66 D. L. Jt. 399.—CAN., 

g. Iurercise of jurisdiction — Referce 
an chambera.|—The referee in chambers 
has no powcr to exerciso summary 
jurisdiction over solrs — Re L. & M. 
(1873), 6 P WR. 21.—CAN, 


luiconnected 


breach of duty; 


PART X. SECT. 2, SUB~SECT. 3.-—-A. 
3669 i. General rule.|—Where an at- 
torney is Sua in a matter wholly 
wit 
character, the ct. will not entertain a 
summary application against him for 
but, where the pre- 
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continuance.—Re OAKES, Ex p. RANDALL, 
OakEs, Ex p. Beach (1841), 10 L. J. Bey. 29; 
5 Jur. 296. 

3565. Partnership—Liability of all for acts of 
defaulting partner.|—Re Forp & Tuomas, No. 4066, 
post, 
8566. —- - ———.]-~(1) Areceiver, who had been 
appointed for pltf. in a cause, paid large sums of 
money to the solrs. of pltf., who were also the solrs. 
of the receiver. Some of these moneys were mis- 
appropriated by one of the firm, who absconded : 
—Held: tho receiver was a necessary party to 
a motion that the other partners in the firm 
should bring the moneys so misapplied into ct. 

(2) Where one of a firm of solrs. has become a 
defaulter, the other partners cannot be made 
liable for his acts, under the summary jurisdiction 
of the ct. over solrs., provided they have not: been 
guilty of personal misconduct in the matters 
complained of. —CuaTER v. MCLEAN, Re Law- 
RENCE, CRowpy & BowLpy (1855), 3 Eq. Rep. 
375; 25 L.7. 0.8.77; 1 Jur. N.S.175; 3W.R. 
261. 

3567. ---—— Attachment.|—-Where one of 
two partners attorneys in the country, directed 
that a particular rule of ct. should be served on 
the London agent of the firm, it was held that such 
service was not sufficient to bring the other partner 
into contempt, in case of disobedience to the 
rule, though it was sufiicient as to the one who 
wrote the letter.—Re Hormay (1841), 9 Dowl. 
41020, 

3568. Bankrupt solicitor.|}—J’e N., No. 3638, 
post. 





SuB-sicr, 3.~IN What CIRCUMSTANCES 
EXERCISED. 
A. Only When Acting as Officer of Court. 

3569. General rule.|—e Courts, Ex p. IBBeEt- 
SON, No. 3555, ante. 

3570. -——.|]--In a debenture-holder’s action 
against the co. the property comprised in the 
debentures was sold by pltf. & reeeiver under an 
order of the et. which directed that the purchase- 
money should be lodged in ct. The purchase- 
money was in fact reccived by H., the solr. on the 
record acting for pltf. 14 was not paid into ct., 
but found its way into the hands of one J., an un- 
qualified person, who paid it into his own banking 
account. J. was associated in business with E., 
who paid him £1 a week for the use of his offices. 
J. introduced business which was transacted by 
i., J paying out of pocket expenses & par- 
ticipating In the profits of the business introduced 
by him. Among the business so introduced was 
the conduct of the action. All payments & re- 
ceipts passed through J.’s banking account, upon 
which FE. had no authority to draw. Proceedings 
to recover the purchase-money from Ii. having 
failed, pitf. moved before a judge for a seven-day 
order upon J. to lodge it in ct. Upon the hearing 
of the motion it was objected that the ct. had no 
jurisdiction to make a summary order against 
him, 

The judge held that J. had assumed the privi- 
leges of a solr. & carried on legal proceedings 
as an officer of the ct., & was therefore amenable 
to the summary jurisdiction :—Held: on the 


sumption is that he was employed on 
account of his professional character, 
he is liable to the summary jurisdiction 
of the ct.—He OsLER (1877), TZ'emp. 
Wood, 205.—CAN. 

3569 fl. -/—A golr. who has ob- 
tained a transfer of property in fraud 


lus professional 
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evidence, J. had not obtained possession of the 
purchase-money by holding himself out as a solr., 
& the ct. could not therefore treat him as a solr., 
or a person holding himself out as such, & exercise 
their summary jurisdiction against him.—Re 
Hurst & MIDDLETON, LTD., MIDDLETON v, TuE 
Go., [1912] 2 Ch. 520; 82 L. J. Ch. 114; 107 
L. T. 502; 28 T. L. R. 500; 56 Sol. Jo. 652, 


C. A. 

3571. Solicitor acting in private capacity.|— 
Where an attorney has not fulfilled his engage- 
ment with respect to the loan of money, inde- 
pendent of his character of attorney, the ct. will 
not summarily compel him to fulfil—/te CHITTY 
(1833), 2 Dowl. 421. 


8572. ——--.]—The ct. will not deal summarily 
with an attorney, except for misconduct in his 
character of attorney.—Re -—-— (1843), 12 L. J. 


Q. B. 3313; sub nom. Re Cook, Ex p. STRATFORD, 
1L. T. O.S. 3113 7 Jur. 612. 

3573. Trustee.|—The ct. refused to make 
any order on an attorney to dchver up a deed 
which he held as party & trustec.—PEARSON v, 
SuTTon (1814), 5 Taunt. 364; 128 E.R. 730. 

3574. -|—-The ct. will not on motion 
compel a person not a party to the suit, to produce 
for inspection a deed which he holds as a mere 
trustee, where the individual praying the inspec- 
tion is not an executing party to the deed, though 
he claims to be interested in it, & though he may, 
by operation of law, be affected by it. Nor will 
the ct. exercise their authority in this respect over 
an attorney, where the deed has not come into 
his hands by virtue of his professional character. 
—Cocks v. NASH (1833), 9 Bing. 723: 3 Moo. 
& 8.164; 21.5.0. P.129; 131 E.R. 785. 
Annolations —Refd. Doo d. Egremont v. Dato (1842), 11 

L. JQ. B. 220, Re Hawkes, Ackerinan », Lockhart, 

[1898] 2 Ch. 1. Mentd. R. v. Westowe Overseers (1836), 

1 Nev. & P. K. B. 222. 

3575. --- —--.]—The general jurisdiction of 
the Ct. of Ch. over solrs. is exercised in respect of 
acts done by them as solrs., but not of acts done 
by them in a distinct & different character.—Re 
BLANCHARD (1861), 3 De G. EF. & J. 1315 30 
In. J. Ch. 5163; 41. T. 426; 25 7. P. 6615 7 Jur. 
N.S. 505; 9 W. R. 617; 45 EH. R.-828, L. JS. 
Annotations -—Mentd. Re Byrne’s ‘I'rust (1868), 18 L. T. 

631; Bristow v. Booth (1869), L. R.5 C. P 80; Coombes 

1 Brookes (1871), Lb. R.12 My. 613; se Bignold’s Settilmt. 

Trusts (1872), 7 Ch. App. 223; Re Lightbody’s Trusts 

(1881), 52 L. T. 40. 

3576. —-— Undertaking to pay legacy duties.|-—— 

Itc WEBB, No. 4199, post. 
_ 3577. As arbitrator.|——The ct. will exercise 
its summary authority over an attorney only with 
reference to his conduct in a cause.—Re ANON. 
(1849), 19 L. J. Hx. 219. 

3578. Acting in ordinary course with client.) — 
The ct. will only exercise a summary jurisdiction 
over an attorney, when he is acting in the 
character of an officer of the ct., & not in an 
ordinary case between attorney & client.—e 
DIrcuMaN, Hx p. BULL (1833), 3 Deac. & Ch. 116; 
2L. J. Bey. 76. 

3579. -—— Negligence.|-—The ct. will not inter- 
fere summarily to try the question of negligence 
on the part of an attorney towards his client’s 

















aa BRAZIER v. Bryanr (1834), 2 Dowl. 
of the transferor’s creditors will bo  attorne 
ordered to restore it or pay its value receive 


into ct. pueer pein of attachment.— 
AER at Co. v. RossLanD 
NION .c R. 
194,.—CAN, Cee aia 
$5711. Solicitor acting in private 
capactty.)}—The ct. will not attach an 


J.—VOL, XLII, 


the 
U 


for not paying over money 
by him as agent, & not in his 
profossiona] character ; but if from the 
circumstances it appear that he is not 
trustworthy, the ot. would probably 
interfere on a motion to strike him off 
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3580. ——— Directions to obtain probate.] -- 
Directing an attorney to employ a proctor. to 
obtain probate of a will is not such an employ- 
ment of him in the character of an attorney as 
will give the ct. summary jurisdiction over him 
as to money received by him to pay the proctor. 
—Ez p. COWIE (1835), 3 Dowl. 600. 

3581. ---— No cause before court.|-—The ct. 
will not interfere summarily between attorney & 
client, unless there has been a cause in ct. ; 
especially where there is any fact in dispute.— 
fie PHELPS & Dopp (1839), 3 Jur. 479. 

3582. ~-——.]— Where an attorney is guilty 
of misconduct towards his client, which amounts 
to felony, but the matter does not arise in a cause, 
this ct. will not in a summary way call upon him 
to answer the matters upon affidavit.—ANON. 
(1855), 25 lL. T. O. S, 161. 

3583. Misappropriation of money.]|—-Whcere 
an award arising out of an action against a 
attorney was made against him, but he kept out 
of the way & did not pay the sum awarded, being 
money entrusted to him for investment which he 
had appropriated, a summary remedy against 
him was refused.—IJ?e AN ATTORNEY (1856), 4 
W.R. 6417. 

3584. ——-- Excessive charges in bill of costs.|-~- 
Excessive & extortionate charges in a bill of costs 
as between attorney & client, form no ground for 
a summary application against the attorney, in 
the absence of evidence of wilful fraud, the suitor 
being sufficiently protected by the taxation of 
the bill. Nor is it any ground for calling upon 
the attorney to answer the matters, that he is 
unable to pay the amount found due from him 
to his clent on such taxation.—MEvux v. LLoyp 
(1857), 2 C. B. N.S. 409; 140 BE. R. 476. 

3585. Not acting as officer of the court—Dealings 
with third party.|—ANon, (1729), 1 Barn. K. B. 
246; 941. R. 168. 

3586. —_- Failure to deliver up indemnity 








money | v. SMITH (1731), 2 Barn. K. B. 
314; 94 H.R. 338. 
3587. Loss of annuity.] -An attorney can- 





not be called on summarily to make good the 
value of an annuity which he had lost through 
his neglect.—Ex p. ANDERDON (1837), Will. Woll. 
& Dav. 608. 

3588. ——— Accountability to client in money 
account.}|—The mere circumstance that a solr. is 
accountable to a client in a money account is not 
sufficient to subject him to the summary juris- 
diction of the ct., & neither that jurisdiction nor 
the jurisdiction under the Act of Parliament can 
be raised on a summons at chambers, but either 
of them must be the subject of a special applica- 
tion to the ct. 

F., a solr., had acted for a mtgor. & for first & 
second mtgecs. The latter were about to sell the 
property, when G., a third mtgee, arranged to 
pay all that was due in respect of the mtges., & a 
lump sum for costs, the bills not having then been 
made out; & it was agreed that the accounts 
should be thereafter adjusted. The bill subse- 
quently sent in exceeded the sum so paid, & it 
contained items properly chargeable against the 
mtgor. only. G. by summons under Solicitors 
Act, 1843 (c. 73), sought a taxation :—Held: he 
had no remedy upon this application, & as the 


3578 i. Acting in ordinary course with 
client.) — Ke THIBRAUDEAU (1877), 
Temp. Wood, 149.—CAN. 

3578 fi. -}-Where the employ- 
ment of a solr. is so connectod with his 
professional] character as to afford a 





roll—Re O’REIntY (1840), 1 ‘ 
"oO. R. 392: 2 BP. R. 198.—CAN. preumplon that his character formed 


he ground of his employment by the 
Y 
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Sect, 2.—Summary jurisdiction of court: Sub-sect. 
3, A., B. & C. (a).) 


ct. would not exercise its general jurisdiction 
upon summons, « fortiort would it refuse when 
there was an agreement between the parties.- 
Re Forsytu (1865), 2 De G. J. & Sm. 509; 34 
Beav. 140; 12 L. T. 687; 11 Jur. N.S. 615; 
13 W. R. 932; 46 BK. R. 472, L. JJ. 


Annotations :--Consd. Re Foster, Barnato v. Foster, [1920] 
3 K.B 306. Refd. 7te Gold (1871), 24 L. T. 9. 


3589. ——— Misconduct unconnected with pro- 
ceedings.|— Re GREGG, Re PRANCE, No. 3816, post. 

3590. Allegation of indictable offences.]|—'The 
et. will not call upon an attorney summarily to 
answer the matters of an affidavit, charging him 
with an indictable offence, but will leave the 
parties complaining to their prosecution for the 
offence.—Siiort v. PRarT (1822), 1 Bing. 102 ; 
7 Moore, C. P. 424; 1L. J. 0. 8. CG. P. 9; 130 
Ki. R. 42. 
Annotations -— Dt : 502. 

walthaa’ — Cred Bling QBg4) 8 Now Ron, 509 


3591. ——.]—-The ct. will not proceed sum- 
marily against an attorney on an affidavit charging 
him with an indictable offence.—Re KNIGHT 
(1828), 1 Bing. 142; 130 HK. R. 583; previous 
proceedings (1822), 1 Bing. 91. 

3592. —---..—The ct. will not proceed sum- 
marily against an attorney, for matters which 
amount to an indictable offence, where it appears 
that the facts are not exclusively in his own 
knowledge.—ANON. (1838), 2 Jur. 467. 


B. Criminal Contempt. 


See, generally, CONTEMPT OF CouRT, Vol]. XVI., 
pp. 16-38. 

$593. Issuing double process.|—~ANON. (1586), 
Gouldsb. 30; 75 E. R. 974. 

3594. .|\—If an attorney arrest excessively, 
he is liable to the jurisdiction of the ct. as one of 
its officers, though the case be not within 43 Geo. 3, 
c. 46, 5. 3. But semble, the ct. will not exercise 
such jurisdiction where the arrest has been pre- 
ceded by a bill delivered under the statute, a 
month before action, & deft. did not apply for a 
taxation until after action ; at least they will not, 
unless it be a case of gross vexation.—Prick v. 
(1827),5 L. J. O. S. K. B. 221. 

3595. Inference with appointment of jury.]-— 
HANSsON’S Cask (1615), Moore, K. B. 882; 72 
E.R. 972. 

3596. Deception of court.|—In an action, not 
to determine a right or controversy, but to deceive 
the ct. & to raise a prejudice against a third person, 
is unlawful, & punishable as a contempt.—Coxn 
v. Pniniips (1736), Lee temp. Hard. 237; 95 
E. R. 152. 

Annotations :-—Mentd. Da Costa v. Jones (1778), 2 Cowp. 
729; Good ». Kiliott (1790), 3 Term Rep. 693; Gilbert 
v. Sykes (1812), 16 Kast, 150. 

3597. Falsification of case stated.) —A 
special case was stated for the opinion of the ct. 
The greater part of the statement was fictitious. 
The ct. fined the attorney.—Re ELSAM (1824), 3 
B. & C. 597; 5 Dow. & Ry. K. B. 389; 8 L. J. 
O.S. K. B. 75; 107 E.R. 855. 
sen: —Mentd. Gurney v. Gurney (1863), 1 Hem, & 











3598. Scandalous matter in pleadings—Inserted 
without counsel’s consent.]-—-Solr. having inserted 


client, the ct. will oxercise its aummmary 
jurisdiction over him.—Re McBRADY 
& O'CONNOR (1809), 19 P. R. 37.— 
CAN. 

h. Allegation of andictable offences. }— 
A rule will not be granted to compel 
an attorney to answer charges if they 


398.—CAN, 


k. Contempt 
Misconduct 


may be made the subject of an indict- 
ment.— He K. A. (1890), 6 Man. L. RH. 


PART X. SEOT. 2, SUB-SECT. 3.—-B. 


in face of court.] — 
the presence of the ct. 


SOLICITORS. 


scandalous matter in an answer & put counsel’s 

name without authority, committed & ordered 

to pay costs.—BisuHor v. WILLIS (1749), 5 Beav. 

83, n.; 49 E. R. 508. 

3599. Publication of matter relating to cause— 
Wherein solicitor interested.|-Re INGLES (1740), 
Sanders Chancery Orders 552, L. C. 

3600. —-—.]—While a suit was pending 
to restrain the infringement of a patent, in which 
one of the issues raised was as to the novelty of 
pltf.’s invention, a discussion having arisen in a 
newspaper as to the merits of the invention, 
deft.’s solr. wrote, under an assumed name, a 
letter, which was published in the newspaper, 
taking part in the discussion, & stating facts 
tending to disprove the novelty of the invention. 
Pitf. thereupon sent to the editor of the news- 
paper a letter, which the editor refused to insert 
on account of its personal imputations, in which 
he referred to the suit, & suggested that the 
writer of the letter was an interested party. The 
editor, not knowing that the writer was the solr. 
in the suit, but knowing that he was a solr., 
subsequently published a further letter from him 
disputing the novelty of the invention :—Held: 
the solr. had been guilty of a contempt of ct. in 
writing for publication letters tending to influence 
the result of the suit. A motion to commit the 
publisher of the newspaper for contempt of ct. in 
publishing the letters was refused without costs. 
—Daw v. Kumy (1868), L. R. 7 Hq. 493; 38 
L. J. Ch. 118; 33 J. P. 1793; sub nom. Daw v. 
ELEY, Ha p. COLLETTE, 17 W. R. 245. 

Annotations : --Mentd. Re Chellenham & Swansea Ry. 
Carriage & Wagon Co. (1869), L Rk. 8 Kq 580; Vemon 
v. Vernon (1870), 40 L. J. Ch. 118: Brodribb v. Brodribb 
(1886), 11 kb. D. 66; Guilding v. Morel Cobhett (1888), 
4T. L. RR. 198. 

3601. Abuse of or assault on solicitors of opposite 
party—In solicitor’s office.|——An order was made 
in the suit for the inspection of documents at the 
office of C., deft.’s solr. An order was also made 
to stay the proceedings in the suit till security 
was given for the costs. H., plitf.’s solr., called on 
C., offered him a bond as security, & left) with 
him a draft copy of the bond for his perusal. EK. 
then proposed to inspect the documents; (. 
refused to allow him to do so, & also declined to 
accept the security. HK. then left the office, but 
soon after returned, & asked for the draft. bond. 

»% refused to give it up, & used abusive language 
to, & assaulted, K., but afterwards apologised for 
his conduct. On a motion to commit C. for 
contempt :—Held: he had been guilty of a con- 
tempt, within the spirit, if not the letter of the 
above order; & as the motion to commit was 
originally sustainable, he must pay the costs of 
it; but upon appeal this decision was reversed.— 

Re CLEMENTS, Costa Rica REPURLIC v. ERLANGER 

(1877), 46 L. J. Ch. 870; 36 L. T. 332, C. A. 


Annotations :---Refd. Hunt v. Clarke (1889), 58 L. J. Q. B. 
490. Mentd. Robertson v. Labouchere (1878), 42 J. P. 
710; d#te Davies (1888), 21 Q. B. D. 236; Rov. Payno & 
Cooper, [1896] 1 Q B. 577; Re New Gold Coast Explora- 
tion Co., [1901] 1 Ch. 860; Tt. «. Davies, [1906] 1 K. B. 

») 


Vas 











3602. In precincts of court.|—A soir., who 
had attended the hearing of an application before 
a judge at chambers in the Royal Cts. of Justice 
immediately after such hearing & while the 
parties were on their way from the judge’s room 


which shows disrespect of its authority 
& which obstructs & has a tendency to 
interfere with the due administration 
of justice is contempt. The principle 
is not limited to misconduct in the 
jucge ’a presence, the ct. is deemed to 

present in every part of the place 
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to the entrance gate of the building made use 
of grossly abusive expressions & threatening 
gestures to the solr. on the other side in relation 
to such application :—Held: such conduct in 
relation to proceedings before a judge at chambers 
was a contempt of ct. punishable by attachment. 
—Re JOHNSON (1887), 20 Q. B. D. 68; 57 L. J. 
Q. B. 1; 58 L. T. 160; 52 J. P. 230; 86 W. R. 
51; 47. L. BR. 40, C. A. 

3603. -——- -——.]—KKinBy v. WEBB (1887), 3 
T. L. R. 763. 

3604. Threats to litigant.]—The yearly tenant of 
a cottage & land, adjoining a highway & forming 
part of a settled estatc, issued a writ against the 
Jocal authority for an injunction to restrain an 
alleged trespass on his land. The solr. of the 
tenant for life of the estate wrote to the local 
authority with a view to arrange the matter, & 
at the same time wrote to the tenant that the 
tenant for life required him to withdraw the writ, 
& that, if he did not comply, his tenancy would 
be determined. On motion by the tenant to 
commit the solr. for contempt of ct. for sending 
him letters calculated to deter him from prose- 
euting the action & to prevent the administration 
of justice :—Held: the solr. had not committed 
a contempt of Ct.--WEBSTER v. BAKEWELL RURAL 
Districr CouNcIL, [1916] 1 Ch. 300; 85 L. J. Ch. 
326; 1141]. T. 545; 80 J. P. 251; 32 T. L. &. 
306; 60 Sol. Jo. 8307; 14 L. G. R. 547. 

Unauthorised signing of documents.|—See Con- 
TEMPT OF Count, Vol. XVI., pp. 37, 38, Nos. 304 - 
307, 

C. Contempt in Procedure. 
(a) In General. 

See, generally, CONTEMPT OF CouRT, Vol. XVI, 
pp. 38-46, 

3605. Failure to obey order of court.|—The first 
step, when a solr. neglects to obey an order of the 
ct., is to move for his attachment.—- Re A Somt- 
CITOR (1877), 36 L. UT. 118, D.C. 

3606. Abuse of process of court.|-—ANON. (1677), 
1 Vent. 298; 86 H.R. 192, 


3607. ----.] - VARLEY v», Tinnuis, Re AN ATTOR- 
NEY, No. 4572, post. 
3608. - - - Extortion of money.|—-Re A So_t- 


cTTOR (1903), 47 Sol. Jo. 656, D.C. 

3609. Deception of court—Action founded on 
criminal engagement.|—Kvurer ». WILLIAMS 
(1725), cited in [1899] 1 Q. LB. at p. 826; 68 L. J. 
Q. B. at p. 519. 

Annotations :-—-Mentd. Ashurst v. Mason, Ashurst ». Fowler 
(1875), L. R. 20 Mg. 225; Hegarty v. Shine (1878), 14 
Cox, C. C. 1243; Svkes v. Beadon (1879), 11 Ch. D. 1703; 
Thwaites », Coulthwaite, (13896) 1 Ch. 496; Burrows ». 
Rhodes, [1899} | Q. BK 816; La Soc. Anon. des Anciens 
Htabilssemments Panhard ct Levassor v. Panhard Levassor 
Motor Co, [J901] 2 Ch. 513; Jeffrey v. Bamford, [1921] 
2K. B. 351. 

3610. Neglect of duty.]|—Garnern v. LANSON 
(1728), | Barn. K. B. 101; 94 K. R. 70. 

3611. Improperly bringing action.]—An attach- 
ment against an attorney for bringing an action 
in his own name after he was _ forejudged.-- 
COWPER v. SAYER (17385), Cooke, Pr. Cas. 117; 
125 BE. R. 994. 


3612. Making improper affidavit.|—-BURTON v. 
aTAOON (1740), Barn. Ch. 401; 27 I. R. 685, 
Cc 


3613. Refusal to give evidence of attestation— 
On subpeena.|—-If deft.’s attorncy, who is a sub- 
scribing witness to an agreement upon which 
pltf. brings his cjectment, refuses to give evidence 
of his attestation, etc., upon service of a subpcena 
upon him in ct. for that purpose, the ct. out of 
which the record issues will grant an attachment 
against him.—Dor d. Jupp v, ANDREWS (1778), 
2 Cowp. 845; 98 EB. RR. 1303. 

Anno dhon.--Const, Greenough v. Gaskell (1833), 1 My. & 


3614. Refusal to assist medical attendant to 
lunatic—According to directions of court.]—-fe 
JAMES (1844), 4 L. T. O. S. 109, La. C. 

3615. False statements in affidavit of increase 
of costs.|—An attorney who, in his alfidavit of 
increase on taxing costs, represents that he has 
paid money to witnesses in the cause when he 
has not in fact paid it, though he may have taken 
steps for doing so, or who, without proper ground, 
makes statements tending to heighten the costs 
payable to witnesses, with intent to favour such 
witnesses’ or to oppress the opposite party, 
commits an offence for which, on a timely appli- 
cation, he may be punished by the ct.—-Dorn d. 
MENCE v. Hapiry (1851), 17 Q. B. 571; 18 
L. T. O. 8. 98; 117 BK. R. 1400. 

3616. Answering matters of affidavit—Answer of 
increditable nature.|—If an attorney, required to 
answer the matters of an affidavit, swear in his 
exculpation to an incredible story, the ct. will 
grant an attachment against him though he 
positively deny the malpractices imputed to him. 
-—-Re CROSSLEY, CLARKE & BRIERLEY (1796), 6 
Term Rep. 701; TOL KH. R. 780. 

3617. ——-- Failure to answer.|—-An attorney 
not appearing pursuant to a rule calling on him to 
answer the matters of the affidavit, on being called 
three times in open ct., a writ of attachment was 
ordered to be issued against him.-—-MAsTon v. 
NEVILLE (1856), 18 C. B. 518; 139 BE. R. 1484. 
Annotation :-——Folld. Re Solicitor (1877), 36 L. T 113. 

3618. —- -——.]—Where an attorney does not 
appear to show cause against a rule calling on him 
to answer the matters of an affidavit, the ct. will 
grant a rule to answer within a certain time, & 
in default, will issue an attachment & strike him 
off the rolls.—Re WorRMAN (1862), 1 H. & ©. 
636; 1 New Rep. 29; 32 L. J. Mx. 83; 158 
KE. R. 103803; eub nom. KAVON v. WorMAN, Le 
WoRrMAN, 7 lL. T. 2493 11 W. 1. 26. 

3619. -—-— .}—A rule having been obtained 
ordering an attorney to answer the matters in a 
certain affidavit, which charged him with a receipt 
of money of his chent, which he had denied, but. 
had not accounted for, the attorney made, & 
after long delay filed, an affidavit, not denying 
the receipt of the moncy nor that he had denied 
the receipt. of it, & not satisfactory accounting 
for it: —Held: the ct. could not, on this rule 
without some further & substantive application, 
either attach him for not answering or order him 





set apart for its uso & for the use of its 
officers, Jurors, & witnesses & therefore 
misbehaviour in such places is mus- 
eo aduct in , the ay Pienen eee 

AL AG » dt Li. 4 
Calc. 639.—IND. ; 


PART X. one vr ee 3,— 
. (&). 


1. Expenses veratiously incurred.) 
——Where expenses have been vexa- 
tiously incurred in conducting a suit 
by the attorneys on both sides, tho ot., 


to protect the client, will order an 
attachment, though regularly issued, 
to be stayed without costs, upon 
payment of the money due.—-h. ev. 
CAMERON, PLAYTER v. CAMBRON (1817), 
4 U. CG. R. 165.—-CAN. 

m. Suppression of facts.) — PAR- 
SONS ¥. FRRRIBY (1867), 26 U. C. RR. 
380.—CAN. 

n. Making improper affidavit.) —~ 
The ct. will attach an attorney for 
defrauding his cHent, & endeavouring 
to impose upon the et. by making 


an equivocal affidavit.—ANON,. (1801), 
Rowe, 550.—IR. 

o. Contempt in procuring writ of 
replevin.J—An attachment granted 
against an attorney & his clienta for 
contempt in procuring a writ of 
replevin, to be issued by tho then 
sheriff of Antrim, to tako goods lying 
under execution, & in the custody of 
the late sheriff of the same county.— 
MACLAUCHLAN UV. SHED (1828), LIr. L. 
Ree. 1st sor. 483.—-IR. 


p. Afaking use of sham pleas.) — 
y 2 
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Sect, 2.—Summary jurisdiction of court: 
3, C. (a) & (b), D., ., F., G. & HH.) 


to pay the money.—lte EvrEREST (1862), 11 W. R. 
114, 


Sub-sect. 





3620. Failure to notify settlement of action.]-—-— 
PRACTICE Nore, [1919] W. N. 262. 

Bankruptcy offences—Default by rE 
See Bankruptcy, Vol. V., pp. 1029-1032, Nos. 
8414-8434. 

Contempt by one member of partnership— 
Whether attachment lies against all members.]|-~ - 
See No. 3567, ante. 


(6) Default in Payment of Money. 
generally, CONTEMPT OF CoURT, 
XVI., pp. 38-48, Debtors Act, 1869 (c. 
8.4 (4); Debtors Act, 1878 (c. 54), 5. 1. 

8621. Pursuant to consent.|—An attachment 
lies against an attorney who neglects to pay 
money into ct. pursuant to consent.--ELVIs v. 
MERCATO (1702), 7 Mod. Rep. 48; 87 HK. R. 
1086 

3622. Under order of court——Master’s allocatur.] 
—PAYNE v. JOHNSON (1787), 1 Cr. & J. 373, n.; 


Vol. 
62), 


See 9 





148 H. R. 1405. 

8623. —--- —-~.]——ANON. (1821), cited in 10 
Jur. at p. 198. 
Annotation -—Refd. Re (1846), 10 Jur. 198. 

3624. ---- —-—-.] --Tho proper mode of en- 


forcing orders made in the taxing master’s office 
is by an attachment under Consolidated Order 29, 


r. 2.—/?e SAuLI’s Esrare (1864), 3 New Rep. 
701. 
3625. --—  —--—- .}] —Pltf. applied for leave to 


issue a writ of attachment against. deft., a solr., 
for his non-payment of a balance certified by the 
taxing master to be due from him, after deducting 
certain costs due to hin. 

Part of the costs claimed by deft. had been 
disallowed by the taxing master, & deft. intended 
to take out a summons to vary the taxing master’s 
certificate. It was contended on behalf of deft. 
that pending the summons to vary, an attachment 
ought not to be issued :—IWeld: leave to issue 
the writ, but directed that it should le in the 
office for a fortnight.-—/te Fasserr, WELLS v, 
DEARLE Laine 32 Sol. Jo. 120, C. A. 

8626. -——— Demand made only by clerk.]~— 
Attachment tot contempt in not paying money 
pursuant to the master’s allocation cannot be 
supported on an affidavit stating a demand of 
the money by a clerk.—HARTLEY v. BARLOW 
(1819), 1 Chit. 229. 

Annotation: - Distd. Dennett v. Pass (1835), 1 Bing. N.C 638. 

3627. No undertaking to pay.| 
Where in an order to refer an attorney’s bill for 
taxation the usual undertaking to pay the amount 
when taxed 1s omitted, the ct. will not grant an 
attachment for non-payment in pursuance of the 
master’s allocatur.--lv#x p. Warp (1835), 1 Har. 
& W. 212. 

3628. Order requiring client to pay money.]| 
—If a rule of ct. requires a client to pay a certain 
sum of money, an attachment cannot be obtained 
against his attorney for its non-payment.— 
PooLe v. WarkKINS (1835), 4 Dowl. 11. 

3629. ———.]|—Where a sum of money was 
ordered by the ct. to be paid by one party, & his 








The ct. will grant an attachment 
against an attorncy who makes use of 


PART X. saat cs pean 3.— 
- (b). 


SOLICITORS. 


attorney, or one of them, the ct., upon an affidavit 
that the party had not paid it, & that the attorney 
had been applied to, granted an attachment 
against the attorney.—Dop d. HUMPHRIES v. 
ALLEN (1823), 1 L. J. O. S. K. B. 153. 

8630. .|—Where an attorney neglects to 
comply with a judge’s order directing him to pay 
over money, the proper remedy is to apply for an 

( 








attachment against him.— 855), 8 
W. R. 181. 
7 3631. ——-.]—Ex p. DAVIS (1855), 24 L. T. O.S. 
37. 

3632, —-—-.|—THOMPSON v. BARRETT (1885), 29 
Sol. Jo. 707. 

3633. ——-.|\—fte A Sonicrror (1895), 39 Sol. 
Jo. 761. 

3634, ------ Application of Debtors Act, 1869 


(c. 62), s. 4.]—Default by a solr. in payment of 
a bill of costs found on taxation to be due by him 
to another solr. whom he had employed to act 
for him, is ‘‘ default by a solr, in payment of a 
sum of money, when ordered to pay the same in 
his character of an officer of the ct. making the 
order,” within the meaning of the fourth excep- 
tion to above sect., & an attachment may be 
issued against him.—Re BARFIELD (1871), 24 
L. 'T. 248; 19 W. R. 466. 

3635. —— —_-.]—-Re IHIoper, No. 4035, post. 

3636. .|-—A solr., the London agent 
of a country soly., made default in payment of 
a sum ordered to be paid by him in an action for 
an account of his agency :—WHeld: deft. was 
liable to imprisonment under above sect., sub-sect. 
3, as a person acting in a fiduciary capacity, but 
not liable under above sect., sub-sect. 4, as a solr. 
ordered to pay in his capacity of officer of the ct.— 
LITCHFIELD v, JONES (1887), 36 Ch. D. 530; 57 
L. J. Ch. 100; 58 L. T. 203 86 W. R. 397. 
ail ehons --—Refd. 2?c Gent, Gent: Davis v. pares (1888), 

Ch D. 190; Reid v. Burrows, {1892] 2 Ch 

8687. -.}—An order for the eas 
of a solr.’s bill, the amount of which he had re- 
tained out of money belonging to his client 
directed that, in case it should appear that the bill 
was overpaid, the solr. should, within four days 
after service of the order & of the taxing master’s 
certificate, repay to the client the amount certi- 
fied to be overpaid. The costs of the taxation 
were reserved. The taxing master found that the 
bill had been over paid. By a subsequent order 
it was directed that the solr. should pay the taxed 
costs of the taxation of the bill :—Held: the costs 
of the taxation, as well as the amount found due 
from the solr. upon the taxation, were within the 
exception of above scct., sub-sect. 4, as being due 
from him ‘‘in his character of an officer of the ct.,’’ 
& he could be attached for his default in payment 
of both.—He A SoLiciror, [1895] 2 Ch. 66; 64 
L. J. Ch. 467; 43 W. R. 490; 39 Sol. Jo. 809; 
sub nom, Re W., 72 1. 'T. 679. 

Annotation :—Folid. Re N. (1917), 61 Sol. Jo. 445. 

3638. -\--(1) Where a solr. was 
ordered to pay the costs of a taxation of costs of 
an originating summons taken out by his client 
for (a) the solr. to deliver his bill of costs, & 
for (6) an account to be taken of moneys due to 
the client, & on such order both costs & such 
moneys were found due, & the solr. made default 


ad 











—--~ Witness fees where solicitor 
not attend ordered to be ret oe | 


sham pleas (no matter for what 3629 i. U’nder order court.|---Re Re WETMORE (1880), 19 N 

purposo), & of other dilatory proceed- Harris (No. 2) (1398), 3 Torr. L. R. 639.—CAN. 

ings, in order to render abortive the  105.—-CAN. r. Refusal of attachment — Money 
ene ses ea = porous ny 3629 ii, ——-.]—-PRITCHARD ¥. PRIt- inet by accident.]|—An attachment was 
109, -1R oe ey ae CHARD (1889), 18 O. HR. 173, 178. refused to compel an attorney to, pay 


over moncy which had in fact been 
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in payment of the same, & the client moved to 
attach him :—Held: the costs were due from the 
solr. in his character as an officer of the ct., & were 
within exception 4 of above sect., & accordingly 
it was an order for the disobedience of which the 
solr. might be attached. 

(2) The fact that a solr. has been adjudicated 
bkpt. does not interfere with the punitive juris- 
diction of the ct. over him.—Re N. (1917), 61 Sol. 
Jo. 445. 

3639. Pursuant to promise—Previous rule re- 
quiring payment.|—A rule for an attachment 
against an attorney for non-payment of money 
pursuant to his promise cannot be obtained ; 
but a previous rule requiring the payment of the 
moncy must have been made absolute.—TwIss 
v. Fry (1836), 5 Dowl. 157. 

3640. Failure to show cause for non-payment. |— 
If a rule be obtained against an attorney to answer 
matters in affidavits & to show cause why he 
should not pay a sum of money, & he do not 
answer the matters or show cause why he should 
not pay, the ct., on an affidavit of service, wil 
make absolute the rule to pay & grant an attach- 
ment for not answering.—AWe Biuck (1862), 31 
L. J. Q. B. 262, 

Bankruptcy of solicitor.|—See BANKRUPrcy, 
Vol. V., pp. 1029-1032, Nos. 8414-8434. 


D,. Undertakings. 
See Sect. 3, post. 


i’, Liability for Costs. 
See Sect. 4, post. 


F. Liability to Third Persons. 
See Part XI., Sect. 2, sub-sect. 5, post. 


G. Liability to Clients. 
Sec Sect. 5, post. 


HT. Other Cases. 


3641. Procuring disturbance of quiet possession 
Attachment.]—An attachment will not lie in the 
first instance against an attorney for procuring 
one tu be turned out of quiet possession.—oLDER- 
STAFFE v. SAUNDERS (1703), 6 Mod. Rep. 163; 87 
K. R. 780; sub nom. SAUNDERS v. MELIMUISH, 6 
Mod. Rep. 73; Molt, K. B. 136. 

3642. Order to furnish copies of agreement—To 
parties for whom drawn up.|—Semble: an attor- 
ney, who has drawn an agreement between two 
parties, will be ordered, upon motion to the ct., 
to give over to cither of them a copy thereof, to 
the best of his power, when the sainc shall be 
requisite, upon payment of the costs thereof. — 
CLARK v, TERREL (1804), 1 Smith, K. B. 399. 

Delivery up of papers.]—See Sub-sect. 4, post. 

To compel payment of money—To third party.]}--—- 
See Part XI., Sect. 2, sub-sect. 6, B., post. 

—~-- To client.|—-See Sect. 5, sub-sect. 1, post. 
Retention by London agent.|—See No. 4356, 








post. 
3643. To answer matters of affidavit.]—The ct. 
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country agent to answer the matters in an affi- 
davit, unless the conduct complained of be flag- 
rant; the mere fact of not serving a writ sent by 
the London attorney & not returning the writ 
when requested by the London attorney is not 
such misconduct that the ct. will interfere.— 
Rusco v. Poynton (1849), 12 L. T. O. S. 379. 

3644, ——--.] —he ct. will interfere to restrain 
an action at law, the bringing which is against the 
spirit, although not within the letter, of a former 
injunction. A solr. assisting his client in bringing 
such an action may be called upon by the ct. to 
answer the matters of the affidavits.—BRENAN v. 
PRESTON (1853), 1 W. 1k. 172, L. JJ. 

3645. -|—The ct. will not grant a rule 
calling on an attorney to answer the matters in 
an affidavit on the grounds of his having acted 
without authority, when there is any doubt 
whether he may not have done so erroneously, & 
not fraudulently.-—Re- — - (1861), 10 W. BR. 86. 

3646. |—Re Wricut. x p. THOMAS (1862), 


12 C. B. N.S. 705; 142 EK. Qf. 1319. 
Annotations *-—-Folld. hte 1]. (1875), 31 L. 'T. 730: Re J. M., 
Ev p. Fairchild (1875), 23 W. R. 213. Refd. Re Poole 


(1869), 1. Ro 4 C. PL 380 

3647. —--.J—A rule having been obtained 
calling on an attorney to answer the matters con- 
tained in an affidavit, & his answer being un- 
satisfactory, the ct. made the rule absolute that 
he should answer peremptorily on the first day of 
the following term, & pay the costs of the rule 
within a week.—Re J. M., Fa p. FAIRCHILD (1875), 
23 W. R. 218. 

See, now, Solicitors Act, 1919 (c. 56), s. 53 
Statutory Rules & Orders, 1924, No. 1582. 

3648. To enforce statute-barred claim.]—Si'T- 
TINUBOURNE & SHEERNESS Ry. Co. v. LAWSON, 
No. 4096, post. 

3649. Order restraining negotiating bill of ex- 
change-~--Attachment for disobedience.]—An order 
was made in an action restraining deft. from 
negotiating, pledging, or disposing of certain 
bills of exchange payable to his order. At the 
date of the order the bills were unindorsed, & 
were in the possession of deft.’s solr., with whom 
they had been deposited as security for a debt. 
Subsequently deft., at the request of the solr., 
indorsed one of the bills. Upon motion to commut 
deft. & the solr. for contempt of ct. :—Held: 
prior to the time when the bill was indorsed, the 
solr. was neither the “holder” nor ‘ bearer ” 
of the bill within the meaning of Bills of Exchange 
Act, 1882 (c. 61), 5s. 2; until that time the bill 
had not been negotiated ; by indorsing the bill 
deit. converted the solr. from a merc transferee 
into the “ holder ” of the bill, & thereby the bill 
was for the first time negotiated ; deft. & the 
solr. had committed a contempt of ct.; under 
sect. 31 (4) the solr. bad a right to call for an 
indorsement by deft., but that did not justify 
him in violating the order of the ct.—Day v. 
LONGHURST (1893), 62 lL. J. Ch. 334; 68 T. T. 
17; 41 W R. 283; 37 Sol. Jo. 175; 3 R. 234. 
er ce :—Consd. Scaward v. Paterson, [1897] 1 Ch. 

515. 


3650. To prevent breach of trust.}] —fec A Somi- 








will not grant a rule against an attorney as a 


forwardod, but lost by accidont.— 
RaDCurvE v. SMALL (1826), Tay. 308. 





t. Judgment recovered against at- 
tonney by clent.J—The ct. refused to 
proceed summarily against an attornoy 
for not paying over to his cliont moneys 
received by him as such attorney, 
where the cHent had sued him & 
reoovcred judgment for the money 80 
recelved.—Re KERTSON, Ex p. WHITE 
SEWING Macuine Co. (1892), 31 





N. B. R. 237.—-CAN. 


PART X. SECT. 2, SUB-SECT. 3.-—-H. 

a. Indictable offence shown by con- 
tradictory affidavits.J—The ct. will not 
proceed summarily on a complaint 
of matters for which (if the charge 
were true) the attorney might be 
indicted ; especially where the affida- 
vita aro contradictory.—Re PATTERSON 
v. MILLER (1844), 1 U. C. R. 256.--CAN. 

b. Alternative punishments where 


ciTor, Hx p. HALES, No. 3736, post. 


solicitor practises in name of another.)— 
Where an attorney who is not a solr. in 
Chancery, practised in the name of a 
solr., he is guilty of contempt, & also 
Hable; but the ct. will not take notice 
of the contempt, but leave him to be 
Bubject to the penalty. —-LAWRENOE v. 
Siuarp (1824), 1 Hog. 84, 89.—IR. 

c. Whether court will compel per- 
formance of champertous agreement,]— 
Hn . ue (1899), _I3N.Z LL. 7h. 
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Secl. 2.—Summary jurisdiction of court: 
4, A. & B. (a) & (b).J 


SuB-sEcT. 4.—D&ELIVERY UP OF PAPERS. 
A. In General. 

3651. Necessity for demand by person authorised 
to give receipt—After order for delivery.]|—An 
order was made for the delivery of papers after a 
demand had bcen made for them by a person 
duly qualified to give a receipt; delivery of the 
papers was refused; no other regular demand 
being made, an order was pronounced, either for 
the delivery of the papers or commitment; & 
on motion the order for commitment was dis- 
missed with costs.—-Jte Dicas (1831), 9 L. J. O.S. 
Ch. 183. 

3652. ---— Authority must be produced.]—The 
ct. will not issue an attachment against an attorney 
for not delivering up papers pursuant to a rule of 
ct., unless it appear that the demand was by a 
party duly authorised to make it, & that the 
authority of the party making the "demand, was 
shown at the time of making it Dor d. Iftck- 
MAN v. HICKMAN (1840), 8 Dowl. 833; 1 Man. 
& G. 5663 1 Scott, N. R. 398; 4 Jur. 746; 133 
HK. R. 457. 

Annotation :—Apld. Re Cattlin (1849), 7 CB. 136. 
3653. Order made at instance of party Sens 


Sub-sect. 





attorney to deliver up deeds in his possession at 
the instance of the party who deposited them with 
him.—ARe THORNTON (1833), 2 Dow). 156. 

3654. On winding up of company—Necessity for 
notice.]|—An order was made ¢x p. by the master 
that a solr. should, on a day named, deliver up 
certain documents in his possession to the official 
manager :—I//eld : the order should not have been 
made without notice—Re Warwick & Wor- 
CEsSTHR Ry. Co., PEs CASE (1850), 3 De G. & 
Sm. 170; 19 L. J. Ch. 164; 141. T. 0. S. 484 ; 
14 Jur. 428; 64 E.R. 430. 

3655. By unqualified person.|—Re Hurm & 
Lewis, No. 4082, post. 


B. To Client. 
(a) In General. 


8656. Delivery up ordered.]|—-BENSON’S CASE 
(1670), 1 Sid. 452; 82 I. R. 1212. 
36 








57. -|—Attorney ordered to deliver up 
papers.—ANON. (1701), 12 Mod. Rep. 5163; 88 
Ki. R. 1488. 

8658. —~---.]--Attorney ordered by rule to 


deliver writings —StTrona v. Howk (1725), 1 
Stra. 621; 8 Mod. Rep. 339; 93 E. R. 738. 
Annotations - -—-Folld. Russcl’s Case (1754), Say. 125; 
Hughes v. Mayre (1789), 3 Term Rop. 275; iz p. Uxbridge 
ae 6 Ves. 425. Apld. Re Aitkin oe ne & Ald. 
Consd. Cocks v. Nash (1833), . PP. 129; 
Bewhiene v. Hill (1842), 10 M. & W. oR. 
3659. -|—The ct. granted a rule against 
an attorney, that he should show cause for the 
detention of deeds which had been confided to 








his c v. RUSsELL (1754), 1 Keny. 129 ; 
96 KH. R. 940; sub nom. Russeu’s CASE, Say. 
125. 


3660. ——_- On payment of costs due to solicitor.] 
ANON. (1685), Comb. 43; 90 E.R. 333. 

3661. ——- —----.]—The ct. under circumstances 
wil entertain summary jurisdiction over an attor- 
ney of the ct. in obliging him to deliver up deeds, 
etc., on satisfaction of his lien, though they came 
into his hands as steward of a ct., & receiver of 
rents. —HUGH ks 2 vane (1789), 3 Term Rep. 

57 ae 


275; 100 EF. R. 
-{nnotations + Folld. [or p. Uxbridgo (1801), 6 Ves. 425. 
D Re Lowe 


d. Cocks v. Harman (1805), 6 Kast, 404; 
(1807), 8 ee 237. Folld. ex p. Grubb (1813), 5 Taunt. 
206 Apid. . Rawes v. Rawes (1836), 7 Shin. 624. Expld. 
Re Jenn ngs, [1905] 1 Ch. 906. 


SOLICITORS. 








8662. .|--Solr. bound to produce 
papers of his client for him, or in case of his bkpcy. 
for his assignees, though not employed by them, 
in the cause, for the purposes of which he received 
them ; but not bound without payment to deliver 
them up, or produce them in any other business. 
—Ross v. LAvGHTON (1813), 1 Ves. & B. 349; 
35 KE. R. 136, L. C. 


Se eeaary Ad -Consd. Bozon v. Bolland (1839), 4 My. & 
354: Griffiths «. Griffiths Sager 12 L. J. Ch. Fes 

Conga. & Apld. Simmonds v. G. E. Ry. (1868), 3 Ch. 

797. _ Exple, Re Gawkes, Ackerman v. Lockhart, igeei 

Dbtd. Re Rapid Road Transit Co., (1909) 1 Ch. 


38663, -—-- -—-.]—-Though there is no cause 
pending, the ct. will order a solr. to deliver up 
deeds & writings in his possession, the party 
undertaking to pay him the costs justly due to 

m; &, as incident to that jurisdiction, it will 
order the costs to be taxed, though no part of the 
costs relates to suits or actions.—Re MURRAY 
(1826), 1 Russ. 519; 38 E. R. 2003; sub nom. 
Rte —-—, 4 L. J. O. S. Ch. 207, 


Annotations :-—Consd. Re Barker (1834), 6 Sim. 476. 
Re Rice (1837), 2 Keen, 181 


3664. ——— .-|—An attorney, upon receiving 
the amount of his bill. is bound to deliver up to 
his client, not only original deeds, etc., belonging 
to him, but also the drafts & copies.—- Lr p. 
HOoRrsFALL (1827), 7B. & C. 528; 108 BE. R. 820; 
sub nom. Re WorsFALL, 1 Man. & Ry. K. B. 306 ; 
6]. J. O.S. i. B. 48. 
wfnnotaftion - Refd. Gibbon ev. Pease, 11905] 1 IK. 13. 810 

3665. ---— —----.]---Where a solr. refuses to 
deliver up deeds & papers in his possession, except 
upon payment of his bill of costs, the ct. has juris- 
diction to order taxation of such bill, & the de- 
livery up of the deeds & papers, upon payment 
of the taxed costs, though the costs have been 
incurred in respect of conveyancing & other 
general business, & not in respect of the prosecu- 
tion or defence of any suit or action.—Jte Rice 
(1837), 2 Keen, 181; 6 L. J. Ch. 2915 1 Jur. 
351; 48 E.R. 597, 

3666. ——- .|—On payment of a solt.’s bill, 
the client is entitled to the possession of letters 
written to the solr. by third parties, but not to 
copies of letters written by the solr. to third 
parties, unless they are paid for by the client. 

Semble : a solr. is entitled to retain the original 
letters written to him by his client.—Re TiroM- 
SON (1855), 20 Beav. 545; 24 I. J. Ch. 590; 25 
L. T. O. 8. 138; 1 Jur. N.S. 718; 3 W. R. 474; 
62 H.R. 714. 

3667. .|---Where deeds were left: with 
an attorney one day for safe custody until the 
next, & the attorney refused to deliver them up 
until a claim which he had against the party 
leaving them was satisfied, the ct. refused to inter- 
fere summarily.—l’a p. Morris (1856), 27 L. 'T. 
O. S. 111 

3668. ———- No cause before court./—Order, 
without a cause in ct., upon the general jurisdic- 
tion over a solr., that. he shall deliver his bill; for 
the purpose of getting from him title deeds de- 
posited with him for suffering recoveries, ; 
Ha p. eran er (WaRL) (1801), 6 Ves. 425; 31 
H.R. 1126, L. 

Annotationa : ete ker p. Partmdge (1817), 2 Mer. 500. 

Apld. fee Murray (1826). 1 Russ. 519. Consd. Re Barker 


(1834), 8 ere 476. Refd. Re Vines, Hr p. Sbackell 
(1852), 2 De G MLE G,. 842. 


3669. —— a) —Re Murray, No. 8663, ante. 
3670. Mode of proceeding—Summons-—Affidavit 
in support---How intituled.|—One who has been 
an attorney remains liable to the summary juris- 
diction of the ct., for his conduct whilst he was an 
attorney, although he may have taken his name 


Apld. 
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off the roll & ceased to be an attorney; & on an 
application against him for a matter springing 
out of a cause in which he acted as an attorney, 
the affidavits must be intituled in the cause, 
though judgment has been signed & execution 
issued._Simges v. GIBBS (1838), 6 Dowl. 310; 1 
Will. Woll. & H. 40; 2 Jur. 418. 

3671. —— Time for service.]|—By R.S. C., 
Ord. 71, r. 1, an ‘ originating summons ’”’ means 
‘¢ » summons by which proceedings are commenced 
without writ ’’:—Held: this definition means a 
summons by which proceedings which under the 
old practice would have been commenced by bill 
in Chancery or by writ are commenced without 
writ. 

Consequently a summons calling upon a solr. 
to deliver up his client’s papers is not an ‘ origi- 
nating summons” & it is sufficient if it is served 
two clear days before the day appointed for 
hearing & if is not necessary that an appearance 
should be entered to it.—e Hotuoway, Eu p. 
PaLuisTrer, [1894] 2 Q. B. 163; 63 L. J. Q. B. 
672; 70 L. T. 615; 42 W. R. 433; 10 T. L. R. 
411; 38 Sol. Jo. 398; 9 R. 384, C. A. 

3672, - -— Necessity for appearance to.]-— 
Re HoLLoway, Ex p. PALLISTER, No. 3671, ante. 

38673. ~—— Not by special] interrogatory——-During 
taxation.]|—On a reference to the master to tax a 
bill of costs, Jeave to exhibit a special interro- 
gatory to solrs., ‘‘ whether they or either of them 
had or have any & what papers, documents, etc., 
in their or his custody or possession,” will not be 
granted. If they do not deliver up the papers 
their production must be the subject of another 
kind of proceeding.—e Burr, Er p. Nasu (1845), 
51. T. O. 8S. 190. 

3674. Loss of right to order— Successful defence 
to action by solicitor for costs--Retalner repudiated.] 
—If a party successfully resists an action by an 
attorney pltf. for costs, on the ground of his never 
having been employed as his attorney, he cannot 
afterwards summarily compel the attorney to give 
up documents which have come to his possession 
in the course of the busimess, for the doing which 
the action was brought.—Hw p. MAXWELL (1835), 
4 Dowl. 87. 

3675. Application in Chancery — After order 
obtained in King’s Bench.]-—Petition for delivery 
of documents, after an order upon the same sub- 
ject obtained from the ct. of Q. B., dismissed.— 
N&ALE v. POSTLETITWAITE (1838), 2 Jur. 987. 

3676. Time for delivery up.j|—Where the ct. 
made an order upon a solr. to deliver up papers, 
the time for delivering up was fixed at three days 
from the date of the order, & for their return ten 
days after the purpose for which they were de- 
livered up was answered.--WEBSTER v. LE HUNT 
(1861), 25 J. P. 662 ; 9 W. R. 827. 

3677. Condition of documents on delivery up— 
Delivery in reasonable condition.]—It is the duty 
of an attorney or solr., when duly called upon by 
his client to deliver to him the papers of which he 
has the charge, to deliver them in a reasonable 
condition. The question, whether the condition 
in which they are delivered is reasonable, is for the 
jury.—NoktrH WESTERN Ry. Co. v. SHARP (1854), 
10 Exch. 451; 30. L. R. 52; 24 L. J. Hx. 44; 
24 L. T. O. S. 82; 18 Jur. 964; 156 FB. RR. 514; 
sub nom. LONDON & NORTH WESTERN Ry. Co. v. 
SHARP, 3 W. R. 12. 

See Copynoutps, Vol. XIII., pp. 37, 45, Nos. 
400-402, 583-535. 











(b) In respect of What Documents. 
3678. Papers held by solicitor for perusal—For 
preparation of deed—Papers relating to solicitor’s 
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own title.|—The ct. will compel an attorney to 
redeliver writings left with him to peruse though 
they concern himself & his title -—Tyack’s CASE 
(1681), 2 Show. 165; 89 BE. R. 864; sub nom. 
Davy v. TIACK, Skin. 1. 

3679. Papers delivered to solicitor for particular 
purpose—-Purpose fulfilled by solicitor.]|—-The ct. 
will not order an attorney to deliver up deeds 
which he swears were delivered to him for a special 
purpose, which he has fulfilled.—SMITH v, CoT- 
TERELL (1781), 4 Doug. K. B. 205; 99 KH. RR. 842. 

3680. Lease deposited with solicitor for assign- 
ment.|—-The ct. will not. compel an attorney upon 
a summary application to deliver up, on payment 
of his demand, a lease put into his hands for the 
purpose of making an assigument of it; there 
being no cause in ct., nor any criminal conduct 
imputed to him in respect of it.—Re LOWE (1807), 
8 Hast, 237; 103 EK. R. 333, 
sinnotations + - Consd. Re Knight, Br p Hall (1822), 7 Moore, 

CG. 1. 437: We Murray (F820), t Russ 519. Dbtd. Re 


Barker (1834), 6 Sim. 476. Apld. He Phelps & Dodd 
(1839), 3 Jur. 479. 


3681. Deeds held for co-defendants—Settlement 
of action by one.|—Where an attorney has in his 
custody muniments of two co-defts., the ct. will 
not refer it to the prothonotary to ascertain which 
of them he shall deliver over tu one deft., paying 
the debt & costs.—DUNCAN v. RICHMOND (1817), 
7 Taunt. 391; 1 Moore, C. P. 99; 129 1. R. 156. 

3682. Drafts of deeds—As well as originals.|-— 
Hex p. HorsPray, No. 3604, ante. 

3683. Solicitor for several parties in same suit— 
——Change of solicitor by majority of parties—Joint 
papers held by original solicitor.; When the 
majority of several partics who have employed 
the same solr. substitute another solr., they are 
entitled to the custody of the joint papers.-— 
JANSON v. DAVISON (1837), 1 Jur. 352. 

3684. Deed held by solicitor as trustee—Draft of 
marriage settlement.|---A judge at chamber having 
made an order requiring an attorney to deliver up 
to the husband, who had paid for it, the draft of a 
marriage settlement under which he, the attorney, 
was a trustee. The ct. refused to set aside the 
order.—E2z p. HoLpswortH (1838), 4 Bing. N.C. 
386; 6 Scott, 170; 1 Arn. 189; 7L. J.C. P. 225 ; 
132 EB. R. 836. 

3685. Suit to recover annuity-——Papers relating to 
suit in hands of solicitor Solicitor assignee of 
moiety of annuity.}]—-A solr. being employed to 
prosecute a suit for the recovery of an annuity, 
afterwards took an assignment of a moicty thereof. 
Pitf. in the cause employs another solr., & gives 
notice to the former solr. to deliver his bill to be 
taxed, & obtains an order upon payment to deliver 
up books & papers. Objected that the books & 
papers belonged to the solr., the assignee of the 
moiety of the annuity, as much as to pltf.; that 
he could employ & hand them over to another 
solr. to prosecute the suit for his interest, & that 
they could not be given up without his consent :— 
eld: the assignment of the moiety did not assign 
books & papers.—FRASER v. PIPPARD, FRASER v. 
Rupp (1839), 3 Jur. 815. 

3686. Papers retained by solicitor’s executor— 
Executor deceased solicitor’s son—Not adopted as 
solicitor by client of deceased.|—The ct. refused to 
grant a rule, calling upon an attorney to deliver 
up papers, when if appeared that the documents 
had come into his possession as exor. to his father, 
who had been attorney to appct., but where appct. 
did not adopt the son as his professional agent.— 
Ex p. NicHoOLus (1842), 2 Dowl. N. S. 423; 12 
L. J. Q. B. 103; 7 Jur. 374. 

3687. Deed handed to trustees of beneficlary— 
Draft claimed by settlor client—Draft previously 
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Sect. 2.—Summary jurisdiction of court: Sub-sect. 
4, B. (b) & (c), & C.; sub-sect. 5. Sect. 3: 
Sub-sect. 1, A.] 


destroyed by solicitors.|—x p. Simcox (1843), 2 
L. T. O. S. 169. 

3688. Letters—To solicitor from third parties.]— 
Re Tuomson, No. 3666, ante. 

3689. From solicitor to third parties—Coplies 
thereof.]-—Z?e THOMSON, No. 3666, anie. 

3690. From client to solicitor.] — Re 
TIIOMSON, No. 3666, ante. 

3691. —~-~.|—A solr. is entitled to retain 
as his own property letters addressed to him by his 
client & copies in his letter book of his own letters 
to the client, after the client has transferred the 
business to which such letters related to other 
solrs.—Re WHEATCROFT (1877), 6 Ch. D. 97; 46 
L. J. Ch. 669; 26 W. TR. 69. 

3692. Copies of letters—From solicitor to client.] 
-—fte WHEATCROFT, No. 3691, ante. 

3693. Papers held by solicitors of association— 
Claim by member of committee of association.]— 
Solrs. appointed & instructed, by the committee 
of an assocn., to carry on various matters of busi- 
ness for & on behalf of the assocn., having sued & 
recovered judgment against one of the committee, 
for the amount of their bills of costs in respect of the 
said matters, cannot be made to deliver up, to such 
deft., the judgment in the action after it has been 
paid & satistied by deft., or other securities 
connected with the said debt held by them, on 
motion on behalf of deft., cither in virtue of the 
general jurisdiction of the ct. over solrs. as its 
officers, or under Mercantile Law Amendment Act, 
1856 (c. 97), 8. 5, deft. can only proceed by es of 
action.— PHILLIPS v. DICKSON (1860), 8 C. B. N.S. 
391; 201. J.C. P. 223; 2L.T. 185; 6 Jur. N.S. 
401; 8W. KR. 390; 141 E.R. 1217. 
sal aera .—Refd. ‘he Knghshman, he Australia, [1895] 











(c) Attachment for Disobedvence to Order. 

Contempt of court, attachment & committal 
generally, see CONTEMPr OF CouRT, Vol. XYVI., 
pp. 6 et seq. 

3694. Necessity for separate application for at- 
tachment—Not joined with application for delivery. ]| 
—The ct will not grant a rule requiring an attorney 
to deliver up papers, & in the alternative for an 
attachinent in case of anon-delivery,but each branch 
must be made the subject of a separate motion.— 
RoOscoE v. HARDMAN (1836), 5 Dowl. 157; 2 Har. 
& W. 118. 

3695. Disobedience to order-—Deed lost by solici- 
tor.|—Coukr v. GILBERT (1733), 2 Barn. K. B. 
263; 94 E.R. 489. 

3696. - Papers retained by agent of solicitor.] 
-—Re ANDREW, No. 4372, post. 

3697. Order for delivery to new solicitor.|— 
Re Grueea, Re PRANCE, No. 3816, post. 

3698. Service of order—On each partner—Dis- 
obedience by firm.]—-An attachment for disobedi- 
ence of a judge’s order cannot issue against two 
partners, unless each has served with the order. 
An order having been made directing an attorney 
to dchver up certain deeds to a client, the ct. 
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granted an attachment against him, for refusing to 
deliver them up unless the client would pay him 
for a schedule thereof, to be kept by the attorney.— 
Ez p. WILLAND (1851), 11 C. B. 544; 188 E. R. 585. 

8699. ——— Without indorsement — Reservice 
after date for compliance.!|—Re Greaa, Re PRANCE, 
No. 3816, post. 


C. To Third Parties. 

Summary jurisdiction generally.]-—See Part X., 
Sect. 2, ante. 

3700. Whether summary order made-—Own 
marriage settlement prepared by solicitor—-Delivery 
up to trustee.|~-Where an attorney has drawn his 
own marriage settlement, under which he takes 
no interest, but is mentioned in it, & it is deposited 
with him for safety, the ct. will not compel him 
to give it up at the instance of a trustce under it.— 
Ex p. Moxon (1830), 1 Dowl. 6. 
annotation :—Consd. (x p. Clifton (1836), 2 Har. & W. 296. 

3701. Solicitor ordered to deliver bond to 
claimant—Demand by clerk of claimant’s solicitor.] 
—Ivz p. ForTESCUE (1834), 2 Dowl. 448. 
Annotation :-- Consd. Dennett v. Pass (1835), 3 Dowl). 632. 











3702. Will given to solicitor for destruction 
—Claimed by legatee.]|—E'cx p. Crisp (1834), 2 
Dowl. 455. 

3703. Deeds held by solicitor of testator- 


Claim by executors—-Objection by one executor & 
beneficiarles.]---By a deed of settlement estates 
were conveyed to trustees to the use of A. for his 
life, remainder to such uses as he should direct 
by his will, the deed giving the usual powers for 
appointing new trustees in case of death, etc. <A. 
devised all the real estates of which he had power 
to dispose, & all his personalty, to trustees, whoin 
he also made his exors. to sell, & invest the pro- 
duce, & pay the interest to his widow during her 
life, & afterwards to stand possessed of the funds 
in trust for B. & C., share & share alike. A. 
diced, leaving his widow surviving. Two of the 
exors. proved the will. The last surviving trustee 
under the settlement diced, leaving a son, to whom, 
as his heir-at-law, the legal estate in the settled 
property descended, but who never was appointed 
a trustee. Before & after testator’s death, an 
attorney was employed in business relating to the 
settled & devised estates, for which a sum of 
money was due to him; & he held the title deeds. 

After testator’s death, the son of the trustce 
under the scttlement & one of the exors. joined in 
an application to the ct. that the attorney might 
account tor all sums received by him in respect 
of the estates, & deliver up the deeds to the trus- 
tees for the estates,on payment to him of any- 
thing that might appear to be duefrom them. The 
other exor., & all the parties beneficially interested, 
objected to the application. The ct. refused to 
interpose, the rights of the partics not being clear, 
& one exor. not concurring in the motion.—Re 
BunTING (1835), 2 Ad. & El. 467; 111 H.R. 181. 

3704. Deed obtained for execution by client 
—Delivery up to other party to deed.]—The ct. 
refused to order an attorney to deliver up a deed 
which had been given him by one of the parties 
to it to get executed by his chent, who was to be 





PART X. SECT. 2, SUB-SECT. 4.— 
B. (c). 


d. Disobedience to order — Whether 
attachment granted.J—A solr. had been 
paid for preparing a deed, & failed to 
give it up to his clients. He had beon 
ordored by the ct. to give it up, & had 
disobeyed the order. His defence was 
that it was lost, & he had paid counsel’s 
feos for settling it. The ct. granted an 
attachment, with a stay on its issuing 
if within ten days he paid petitioners 


the amount paid hiin less by throc 
guineas.—POPE »v. AMBROSE (1901), 
351. L. T. Jo. 302.—IR. 


PART X. SECT. 2, SUB-SECT. 4,-——C. 

e. Whether summary order made— 
Solicitor claiming lien on documents.] 
—— JAMIESON ?. ALLEN (1863), 2 W. & W. 
(L.) 47.—-AUS. 








: -}—Whenever a client 
is bound to produce a deed, for the 
benefit of a third person, so also is 


his solr., though the latter may have a 
Hen on it for costs against his clicnt.— 
FURLONG v. HOWARD (1804), 2 Sch. & 
Lef. 115.—IR. 

‘ Promissory notes in hands 
of solicitors.}—BUNTIN «tv. WILLIAMS 
(1894), 16 P. RR. 43.—CAN. 

h. -})—Except against the per- 
sonal representative of the solr., the 
ct. has no summary jurisdiction to 
tako the client’s deeds lodged with the 
solr. out of his hands upon an offer to 
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another party.—Ea p. SMART (1835), 1 Har. 
& W. 526. 

3705. ——-- Bond obtained on prosecution of 
obligee—-Delivery up to obligee on acquittal.]/— 
A charge was preferred before a grand jury for 
obtaining a bond under false pretences, & the bill 
was ignored. After this the attorney for the pro- 
secution obtained the bond from the constable, 
who had it to produce before the grand jury on 
giving him anindemnity. The ct. refused to make 
a rule absolute which called on the attorney to 
deliver it up to the obligee.—-La p. Morris (1837), 
Will. Woll. & Dav. 59; 1 Jur. 151. 

3706. Deed obtained from client—Claim for 
copy by party interested.|—lIf an attorney receives 
possession of a deed from A., his client, in which 
B. also is interested, the ct. cannot compel the 
atturney, in an action brought against him by 
B. to give B. a copy of the deed.-—MIERS v. EVANS 
(1839), 3 Jur. 170. 

3707. —— Client’s life insured by solicitor - 
Policy claimed by administratior of client.)——An 
application by a chent for the delivery of his 
attorney’s bill of costs, containing taxable items, 
must be made to a ct. in which some of the business 
was done. 

Where an attorney for the purpose of securing 
payment of a balance due to him from a client, 
effected a policy of insurance on the hfe of the 
client, & charged the premiums to him, & on the 
client’s death received the amount of the policy ; 
the ct. refused to interfere summarily to compel 
the attorney to account with the administrator 
of the client, & dcliver up the policy.—e Canrn- 
Ross (LORD) (1839), 5 M. & W. 545; 7 Dowl. 
861; 0L. J. Mx. 36; 4 Jur. 83 151 E.R. 231. 

3708, ----- - Deeds held as solicitor of cestuis que 
trust--Claim by one trustee—Objection by other 
trustee.]---Where an attorney 1s employed by 
certain cestuis que trusi, the ct. will not compel 
him to deliver up deeds to one of several trustees, 
one of such trustees objecting to the application. 
—Re Greoory & Hrrem (1842), 6 Jur. 282. 

3709. -——— Papers of deceased client—-Dellvery 
up to representatives -On payment of taxed costs. | 
-—-The omission by a chent to fle #@ certificate of 
taxation of a solr.’s bill within the four days 
prescribed by the Order of October 29, 1692. does 
not render the order a nullity, but the client’s 
representatives, after his death, may, notwith- 
standing the omission, obtain an order under the 
summary jurisdiction, for the delivering up of 
the client’s papers on payment of the amount 








pay all costs due: 25 such an order 
can ony be made shor & person with 
whom the ct. may settle. If any other 
person have the deeds, the client must 
file a bill against him.—ASHLEY v. 
BUSTEED (1825), 2 Mol. 489.— IR. 


PART X. SECT. 2, SUB-SECT. 5. was obtained. 


k. Allachment — Costs allowed not 
sanctioned by law.|—Where an attorney 
on the Queen’s Bench practising in an 
luferlor ot. has charged & the judge 
has allowed costs clearly not sunctioned 
hy law, the Queen’s Bench will punish 
by fine or attachment.—R. v. Wurre- 
eae & WakD (1827), Tay. 476.— 


479.—-IR. 


1. --—- Malpractice.}—The ct. will 
not attach on a charge of malprac- 
tice, where the alleged conduct has 
been merely inadvertent, & the party 
complaining has a remedy by action.—- 
fe Stuart (1836), 5 O. S. 70.—CAN. 


m. — Non-payment of _ money 
tunder judgment.}—CaLVERT 1, FORBES 
(No. 5) (1896), 3 Torr. L, It. 353.—CAN. 


n. -}+—Where a solr. made 
default in the payment of a sum of 


401.—IR. 


tachment will 





—LAWDER Ut. 


money which he received on behalf 
of his client, & an order for payment 
within a certain date was obtained froin 
the ct., petitioner undertaking to give 
eredit for any suns due by 
non-payment of the sum, within the 
fined period, an order for attachment 
The solr. not having 
made any affidavit of credits due from 
petitioner was not allowed to treat es. at 
them us a set-off against the sun for 
non-payment of which the attachment 
was sourht.—Ive W, (1874), 22 W. R. tri 


oO. —- Responsibility for payment 
of deposit.}-—-A solr. 
sale, & bids for his client, is respon- 
sible for the payment of the deposit, & 
wil bo attached if it is not paid.— 
HOBHOUSKE v. HAMILTON (1826), 1 Hog. 


p. Using language 

provoke breach of peace.) — at- 
be granted at the 
instance of one solr. against another, 
for using language tending to provoke 
a breach of the peace immediately 
after coming out of the master’s office. 
DEMPSTER (1829), 2 
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of the bill as taxed, & an action by the solr. on tho 
bill, after such taxation, is a contempt, & will be 
restrained by injunction at the instance of the 
representatives.—Re CAMPBELL (1853), 3 De 
G. M. & G. 585; 22 L. J. Ch. 865; 21 L. T. 0.8. 
og iat Jur. 1171; 1 W. R. 204; 43 EB. R. 230, 


SUB-SECT. 5.—ATTACHMIENT AND COMMITYAL. 

Criminal contempt.]—Sce Sub-sect. 3, B., ante. 

content in Procedure.|—See Sub-sect. 3, C., 
ante. 

Enforcing liability for costs.]— See Sect. 4, sub- 
sect. 4, post, 

Procuring disturbance of quiet possession.|— 
Sce No. 3641, ante. 

To compel payment of money—-Improperly de- 
tained.}—Sce No. 4390, post. 

- To client.]|—See Sect. 5, sub-sect. 1, post. 

To compel delivery up of papers.|-—See Nos. 3652, 
3655, ante. 

To client.]—--See Sub-sect. 4, B. (c), ante. 

Disobedience to order restraining negotiation of 
bill of exchange.|-—-Sce No. 3649, ante. 

Practice & procedure in attachment & com- 
mittal.|--See Conrempr oF Counrr, Vol. XVI1., 
pp. 48-88. 

Attachment of unqualified person acting as 
solicitor.|--See Part XV., Sect. 3, sub-sect. 2, C., 
post, 

Against partnership—One partner defaulting.]— 
See No. 3567, ante. 











Sicr. 3.—LIABILITY UPON UNDERTAKINGS. 
Sun-secr. 1.—SuUMMARY ENFORCEMENT, 
A. In General. 


3710. How application made.J—Re Kuriy, Son 
& VERDEN, No. 3783, post. 

3711. Terms must be clear—Damages capable of 
measurement.|—The attorney for deft. in a cause 
in this ct. signed an undertaking, whereby, in 
consideration of pltf.’s agreeing to suspend execu- 
tion on the judgment, he undertook to make an 
arrangement with hitn respecting the payment of 
the debt. & costs, prior to deft.’s being discharged 
from prison on other detainers ; or, in the event 
of pltf.’s not agreeing to the terms offered, to 
inform him in sufficient time of deft.’s intended 
discharge, so that pltf. might not be deprived of 
lus power of lodging a detaincr against him :— 





Ir. L. Hee. 1st ser, 462.—IR. 

q. When econditwnal — order 
granted } -A conditional order for an 
attachinent granted against an attorney 
for not. lodging eae ¢ but not for not 
paying costs, as it did not appear by 
the affidavit that there had been a 
demand for the cosats.—ANON. (1829), 
2 Ir. L. Rec. 1st ser. 481.—IR. 

‘ Intention of contempt de- 
nied.}—When an attorney had been 
subpa@anaed to give evidence on a 
, & excused his absence on the 
ground that he was attending a motion 
in the rolls ct., & denied any intention 
of contempt, the ct. would not grant 
an attachment at the instance of pltf. 
against whom there had been a verdict. 
eon v. GREENE (1840), 3 I. L. R. 


(. 





her, on 


who attends a 


Failure to bring un 
agset3.]—-A sulr., executor of a will, 
who failed to obey an order to bring 
the assots into ct., was attached.— 
Jee T. (1899), 33 I. L. T. 37.—IR. 

a. Contempt — Obstructing Litigation 
— Locus standi of applicant.) — Re 
O’BRIEN (1889), 16 S. C. R. 197; 14 
A. R. 184,—CAN. 


lidcly to 
An 
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Sect. 3.—Liability upon undertakings: Sub-sect. 1, 
A., B. & C. (a) & (b).] 


Held: this was not such an undertaking as the 
ct. could enforce summarily, inasmuch as they 
could not measure the damages sustained by the 
non-performance of it.—THomMPsON v. GORDON 
(1846), 15 M. & W. 610; 15 L. J. Bx. 344; 4 
Dow. & L. 49. 

8712, - Conflict of evidence.|—-Re A SoLI- 
CITOR (1888), 33 Sol. Jo. 76. 

-{nnofation :—Refd. United Mining & Finance Corpn. t 

Recher, [1010] 2 K. B. 296. 

8713. Whole agreement must be before court.]— 
Upon the compromise of a suit, an agreement was 
entered into between the respective solrs. of pltf. 
& defts., from which certain benefits were to be 
derived by defts., & defts.’ solr. undertook to 
pay to pltf.’s solr. the amount of his bill of costs, 
& to indemnify pltf. against the costs of other 
defts. It was not stated by either party whether 
the other parts of the agreement had or had not 
been performed. Upon motion in the cause & 
in the matter of defts.’ solr., he was ordered to 
pay the bill of costs of pltf.’s solr. within two 
days. But upon appeal to the Lord Chancellor 
the order was discharged. 

This is a contract of various parts, entered into 
between two parties, & I can no more carry it 
into effect, as to a particular limb, without know- 
ing what has taken place with respect to others, 
than I could entertain a suit for one provision of 
a complicated contract without being informed of 
the whole. The result is, I think, that the order 
should be discharged, that the ct. may be put in 
possession of the whole grounds of the case, & 
give the other party an opportunity of showing 
that the jurisdiction should not be exercised 
(LORD COTTENHAM, C.).-- GILBERT v. COOPER 
(1848), 17 L. J. Ch. 265; 11 L. T. O. 8. 169, L. ©. 

3714. Client dying after undertaking given.|— 
An attorney who stay proceedmgs upon an under- 
taking to pay costs 1s bound to fulfil his engaye- 
ment, although his client dies before bail is put 
in.—HELLINGS v. JONES (1825), 3 Bing. 70; 10 








Moore, C. P. 360; 3 L. J. O. S.C. P. 1645 1380 
E.R. 440. 
8715. .| —~ Pltf.’s attorneys gave deft.’s 


attorneys an undertaking to pay the costs in the 
event of deft.’s obtaining a verdict. Deft. 
obtained a verdict & died; & judgment was 
entered up within two terms :—ZIleld: plti.’s 
attorneys were liable to pay the costs, although 
no sci. fa. had been sued out by the personal 
representatives.—CHUAUVEL v¥. CHIMELLI (1833), 4 
B. & Ad. 590; 1 Nev. & M. K. B. 731; 110 H.R. 577. 

3716. Performance waived.|] — Where  defts. 
attorney, on their being sued by pltf., undertook, 
by letter, to procure their signature to a cognovit, 
for the payment of debt & costs, which he failed 
to do, but pltf. afterwards said that he would pro- 
ceed with the action :—Held: this was virtually 
a waiver of the attorney’s undertaking, & he could 
not be called on by the ct. to perform it.—MILLER 
v. JAMES (1823), 8 Moore, C. P. 208. 

-lnnotadiion . -Consd. The Borre, [1921] P. 390. 

3717. Discharge from undertaking.|—-Where an 
attorney undertook to pay the sum which should 
be awarded to be paid by his client in a particular 
reference, the arbitrator being to make his award 
by a particular day, but did not do so, & a judge’s 
order for enlarging the time was made by consent, 
the attorney acting on that occasion for his client, 
the ct. held him discharged from his undertaking, 
he not having recognised it after the original time 
for making the award had expired.—STalre v. 
Happon (1841), 9 Dowl. 995. 


SOLICITORS. 


8718. Conditional undertaking—Fulfilment of 
condition requisite.|—Dcft. obtained a judge's 
order in the following terms :—‘‘ It is ordered 
that pltf. do forthwith give security for costs to 
the satisfaction of the master, no stay of pro- 
ceedings in the meantime, the attorney for pltf. 
hereby undertaking to find such security’ :— 
Held: the proper construction of the order was, 
that the attorney should give the security in case 
further proceedings were taken, &, therefore. 
he was not liable to an attachment for not giving 
the security, no further proceedings having been 
taken.—-IHLn v. FuetcHer (1850), 5 Exch. 470 5 
1L.M.& P.518; 19 L. J. Ex. 320; 151. T. 0.8. 
258; 155 E.R. 205. 

$3719. Client instructing solicitor not to perform 
undertaking—Entering appearance to writ.|—He 
KEk.Ly, Son & VurDEN, No. 3783, post. 

3720. Client changing solicitor after undertaking 
given.] —When the ct. makes an order in reference 
to which a solr. gives his personal undertaking, 
the fact that his undertaking is not embodied 
in the order, as subsequently drawn up by_ the 
t‘rown. Office, does not. release him from liability, 
nor is his responsibility altered by the fact that 
since the order of the ct. was made he has ceased 
to act as solr. to the chent.—WILLIAMS uv. WIL 
LIAMS & PARTRIDGE (1910), 54 Sol. Jo. 506, C. A. 


B. Basis of Jurisdiction. 

3721. Maintenance of honesty of officers of 
court—-No misconduct need be suggested.|—The 
ct. has jurisdiction, on the application by a person 
to whoma solr. gives an undertaking in his capacity 
as a solr, to exercise its summary procedure to 
compel the solr. to carry out) the undertaking, 
even though appct. is not the client of the solr. 
& the undertaking was not given in the course 
of legal proceedings, & there is no suggestion of 
dishonourable or discreditable conduct on the 
part of the solr.—Unitep Mintna & FINANCE 
Coren., Ltp. v. Becner, (1910) 2 K. B. 206; 79 
I. J. KK. B. 1006; 108 L. T. 65 3 on appeal, [1911] 
1k. B. 840, C. A. 

3722. Nice points of law disregarded.]— 
Re RoneRTS (1856), 26 L. T. O. 8. 239. 

3723. —--- Undertaking void at law.} — Re 
GREAVES (1827), 1 Cr. & J. 374,n.3; sub nom. 
Senior v. Burr, 5 LJ. O. S. K. B. 136. 
Annotations: Apld. Evans 7. Duncombe (1881), 1. Cr. 

& J. 372 Fold. Re Paterson (1832), 1 Dowl. 468, Apld. 

Re Hilliard (1845), 2 Dow. & L. 919. 

8724, —- -~- - ---.]——Semble: the ct. will compel 
an attorney to perform an undertaking entered 
into by him, notwithstanding it is void by Stat. 
Frauds, & no action can be brought upon it.— 
Evans tv. DUNCOMBE (1831), 1 Cr. & J. 3723; 1 
Tyr. 283; 91. J. O. S. Ex. 82. 

3725. —--—- - -.| —Where an attorney of one 
ct. gives his undertaking as an attorney for a 
debt & costs in an action in another ct., the ct. 
of which he is an attorney will compel him to 
fulfil his undertaking, though void by Stat. Frauds. 
—IRe PATERSON (1832), 1 Dowl. 468. 

3726. -—-— -——.|—-When an attorney, in his 
character of pret gives an undertaking to 
pay the debt of another, the ct. will on motion 
compel the attorney to perform it, notwithstand- 
ing it is void at law ; the object of the interference 
of the ct. being to ensure the honesty of its officers. 
—Re HILLIARD, Ha p. SMITH (1845), 1 New Pract. 
Cas. 185; 2 Dow. & L. 919; 14 L. 5. Q. B. 225; 
5L. 1. 0. S. 58, 59; 9 Jur. 664. 

Annotations -—Consd. oe Mining & Kinance Corpn. v. 


Bechor, [1910] 2 K. B. 296. Refd. Swyny v. Harland, 
{1894} 1 Q. B. 707. 


8727. ——-- Lapse of time no bar.|—It is no 
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answer to a rule, calling upon an attorney to pay 
money pursuant to his undertaking, that muvre 
than two years have elapsed since the undertaking 
was given.—Re SwAN (1846), 15 L. J. Q. B. 402; 
sub nom. TITTERTON v. SHEPPARD, 3 Dow. & L. 
775; 1Saund. & C. 99; 10 Jur. 715. 


C. Conditions Precedent to Summary Enforcement. 
(a) Undertaking Must be Given Personally. 


3728. General rule.|— The solr. of the assignees 
of a bkpt. tenant, upon whosc lands a distress had 
been put by the landlord, gave the following 
written undertaking: ‘‘ We, as solrs. to the 
assignees, undertake to pay to the landlord his 
rent, provided it do not exceed the value of the 
effects distrained ’’ :—Held: they were personally 
liable.—BURRELL v. JONES (1819), 3 B. & Ald. 47; 


106 E. R. 580. 

Annotations -—Apld. Ivexson v. Conington (1823), 1 B. & C. 
160. Consd. Norton v. Herron (1825), 1 GC & P. 648; 
Hall v. Ashurst (1833), 1 Cr. & M. 714. Refd. Spittlo 
v. Lavender (1821), 2 Brod. & Bing. 452: Kennedy v. 
Gouveir (1823), 3 Dow. & Ry. K. B. 503: Gaby v. Driver 
(1828), 2 YY. & J. 549; Dewers v. Pike (1847). Murp. 
& H. 131, Harper v. Williams (1843), 4 Q. B. 219; 

Maybery v. Mansfield (1816), 9 Q. B. 754; Burton v. 

Langhain (1818), 5 C B. 92, Lewis v. Nicholson (1852), 

18 q. B. 503. 


3729. -—~-.|~-Where the attorneys for pltf. & 
deft., in a cause which was ready for trial, entered 
into an agreement whereby they personally under- 
took that the record should be withdrawn, that 
certain things should be done by pltf. & deft... & 
that costs should be taxed for deft. in a certain 
manner :—JIeld: the attorney for pltf. was 
personally bound to pay the costs when taxed in 
the mode specified.—1VESON v. CONINGTON (1823), 
1B. & C. 160; 2 Dow. & Ry. K. B. 307; 1 L. J. 
O.S. K.B. 71; 107 4K. R. 60. 


Annotations --—Consd. Noiton v, Herron (1825), Ry. & M. 
229. D R. ». Colls Cae 8J.1.455. Refd. Harper 
19. 


v. Willlams (1843), 4 Q. B 2 

3730. .|—If the attorneys on both sides, on 
an indictment against a parish for not repairing a 
road, cnter into an agreement, in which one 
“agrees, on the part of the parish to pay the 
costs,” this agreement is personally binding on the 
attorney ; & if it is agreed that A. shall tax the 
costs, it is no answer to an action for the costs, that 
deft. had no notice to attend the taxation ; if he 
did not object to that, when he was first apprised 
of the taxation having taken place in his absence.— 
WATSON v. MURREL (1824), 1 C. & P. 307; 171 
ii. R. 1207, N. P.; subsequent proceedings, 2 
L. J.O.S. K. B. 155. 
aoe *- Consd. Lewis v. Nicholson (1852), 18 Q. B. 

OUD. 





3731 ——.]—The solr. for petitioning creditor, 
on the commission being superseded, writes to 
bkpt., “I am ready, & hereby offer, to allow & 
pay the costs” incurred by bkpt. in petitioning 
for the supersedeas :—Held: the solr. was person- 
ally liable on this undertaking, & bkpt. might 
petition for an order on the solr. to pay these costs, 
notwithstanding a subsequont commission had 
issued against him, under which he had not 
obtained his certificate, his assignees disclaiming 
all interest in the matter.—Re BENTLEY, Ex p. 
7 abeses (1833), 2 Deac. & Ch. 578; 2L. J. Bey. 





3732. ——.|—Hau v. AsHURST, No. 3760, post. 
3733. —-—.|—As to whether an attorney for 
the prosecution was ‘ personally ” liable to pay 
the costs of the day on an agreement to pay the 
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3738 i. Necessity for undertaking to 
be given professionally.|\—GoRMAN %. 


NoRTON (1887), 8 N.S. W. b. RR, ( 
479; 4 N.S. W. W. 

3738ii. ——.]—The ct. will not sum- 
marily compel a solr. to perform an 
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costs of the day not having on it the word person- 
ally.—R. v. Couus (1844), 8 J. P. 455. 

734. .|—Where a cause was referred to 
arbn., & pltf.’s attorney, on taking up the award, 
gave his personal undertaking to the arbitrator to 
pay over to him all moneys which he should 
receive from deit. ; & the attorney having received 
£30, paid over £15 to the arbitrator :—Rule nist 
granted for the attorney to pay over the other £15. 
—BRANDON +. SmiruH (1853), 1 W. R. 130. 

3735. .| —After issuc joined in an action, 
an agreement was signed by pltf.’s attorneys, 
deft.’s attorneys, & deft., which, after providing 
that the record in the action should be withdrawn, 
& that certain things should be done by deft. 
within a specilied time, stipulated that, if these 
things were not. so done by him, his plea should be 
withdrawn by his attorneys, so as to allow judg- 
ment to be signed by pltfs.:—Weld: deft.’s 
attorneys, who had signed the agreement without 
professing to sign on his bebalf, were personally 
liable in respect of the plea not having been 
withdrawn.—LEEDHAM v. BAxTER (1856), 26 
L. T. O.S. 234; 4W.R. 2411. 

3736. —-—-.|—-Where a solr. in the course of legal 
procecdings makes a statement to a person, even 
though not his client, that funds have been put 
into his hands for the purpose of payment to that 
person upon a certain event happening, & that 
upon the happening of the event he will pay the 
money, the personal undertaking of the solr. is 
sullicient to enable the ct. to exercise its summary 
jurisdiction to compel him to carry out the under- 
taking on the application of the person to whom it 
is given, although it is not a personal guarantee 
in the sense that the solr. guarantees the payment 
of the money out of his, the solr.’s, own pocket. 
Further, the ct. will exercise its disciplinary 
jurisdiction to prevent a breach of trust where 
there has been a declaration of trust by a solr. in 
favour of a person even though not his client, 
which induces that person to alter his position. 
The dishonourable conduct .. . in order to give 
the ct. jurisdiction must be dishonourable conduct 
to appct. in the course of legal proceedings (A. T. 
LAWRENCE, J.).—Re A Souiciror, hx p. WALES, 
(1907) 2 Kk. B. 539; 78 L. J. i. B. 931; 97 L. T. 
212; 23 T. L. R. 5733 51 Sol. Jo. 626, D.C. 
Annotation - NUE. Umited Minmng & Finanee Corpn. «, 

Becher, [1910) 2 BK. 3. 206. 

3787. ---- -.| - An undertaking by solrs., defts., 
in these terms: “ In consideration of you, pltf.’s 
solrs., on behalf of your clients, agreeing to the 
proceedings ... being adjourned for onc week 
.. . weon behalf of our clients undertake to apply 
at the opening of the ct.’’ for certain cross- 
summonses ‘' & to pay to you on behalf of your 
chents whatever balance may be adjudged by the 
mayzistrate to be due to your clients,” is a personal 
undertaking by the solrs., for if it were not so the 
undertaking would mean nothing, the clients 
being lable by the order of the maygistrate.—Re 
©. (1908), 53 Sol. Jo. 119, D. C. 











(6) Undertaking AlTust be Given in Professional 
Capacity. 

3738. Necessity for undertaking to be given pro- 
fessionally.|~-The undertaking of an attorney can 
only be enforced by attachment, where he has 
given it for his client.--Wae p. Warts (1832), 1 
Dowl. 512. 


YT, ) agreement or undertaking, merely be- 
N. 129.—AUS. cause he is a solr.; if it was not given 
by him in his profeasional connection 
with the suit or matter, the party to 
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C’. (6); sub-sect, 2, A.) 


3739. .|—Re BATEMAN (1833), 2 Dowl. 161. 
3740. -|—The ct. will not summarily enforce 
an undertaking by an attorney, which is not given 
in his character of attorney.—I?e SAMUEL v. 
all Ez p. SAMUEL v. Isaacs (1838), 2 Jur, 

858. 

3741. In course of legal proceedings.|]— 
An attorney who acted for one of the parties to an 
arbn., & who gave his undertaking to pay a certain 
sum for his client in order to save the expense of a 
formal award, may be called on summarily to per- 
form his undertaking, although no cause was 
depending in the ct.—Ea p. FRYER (1836), 2 Har. 
& W. 204. 

3742. --—— -|—Where an attorney arranged 
terms for the settlement of an action, & in pursu- 
ance thereof drew up a promissory note for the 
amount of the debt & costs which deft. signed ; & 
also gave his own undertaking to guarantee 
the payment of the note with interest :——Held : 
this was an undertaking given in his character of 
attorney; although he was not the attorney in 
the action, & it was sworn by him that he was not 
acting as attorney for deft., & he had not made any 
charge, or been paid anything for his services. 
Re FAIRTHORNE (1846), 3 Dow. & L. 548; 1 New 
Pract. Cas. 391; 1 Saund. & C. 40; 151. J.Q. B. 
131; 6L. T. 0.8. 377; 10 Jur. 287. 

Annotation :-—Apld. United Mining & Finunce Corpm vt. 
Becher, (1910) 2K. 1B 296. 

3743. |—Re A Souicrror, 
Haux“s, No. 3736, ante. 

374. No misconduct suggested.|— 
UNITED MINING & FINANCE CORPN., LID. v. 
BEcHER, No. 3721, ante. 

3745. Undertaking given as agent on behalf of 
client.|—An attorney for & on behalf of his chent 
deft. promises to pay £500 to pltf. ; this being done 
by the authority of the client, the attorney is not 
liable, but only the client. Secs, if the attorney 
had no authonty from his client to make this 
engagement.— JOHNSON v. OGILBY (1734), 3 LP. 
Wins. 277; 24 E.R. 1064, L. ©. 

Annotations : --Refd. Jenking wv. Hutchinson (1849), 18 
L, J. Q. B. 274, Re Willams (1850), 12 Beav 
Mentd. Drage v. [bberson (1798), 2 Esp. 643, ‘ 
Leemau (1846), 9 Q. B. 371; Thol v. Leask (1855), 1 
Jur. N.S. 147. 


3746. -----.} ~-Upon an alleged misjoinder of 
husband & wife as petitioners, counsel], upon the 
instructions of the solr., undertook to amend by 
making it the petition of the wife by her next 
friend :—Held: the solr. was not personally 
responsible for the performance of the undertaking. 
—HRe WILLIAMS (1850), 12 Beav. 510; 19 Tu. J. Ch. 
422; 186L. T. 0.8. 189; 14 Jur. 561; 50 HE. RB. 
1156. 

3747, —-—.|—An undertaking by deft.’s at- 
torney to withdraw pleas is binding on deft., 
even without any formal consent by pltf. or his 
attorney, & ought to be enforced upon an applica- 
tion at chambers. But if such an undertaking be 
not carried out & pltf. in consequence loses the 
benefit of ua subsequent judgment, deft.’s attorney 
is not necessarily liable for pltf.’s debt & costs.— 























ie p. 








SOLICITORS. 


BURNETT v. Proois, Re AN ATTORNEY (1870), 22 
L. T. 548. 

3748. Undertaking given as individual.]—— An 
attorney giving an undertaking for another in a 
cause in which he is not concerned as attorney 
will not be found summarily to fulfil it; but the 
party to whom it is given will be left to his action. 
—WALKER v. ARLETT (1831), 1 Dowl. 61. 

3749. ——--.| --An attorney who is party in a 
cause giving an undertaking to the sheriff in that 
cause 1s not liable to have that undertaking 
summarily enforced by the ct.—NORTHFIELD v. 
ORTON (1832), 1 Dowl. 415. 

3750. ——-.]-—The ct. will not suminarily compel 
an attorney to pay money, pursuant to his under- 
taking to indemnify against. costs, in an action 
where at his instance a party has allowed his name 
to be used as pltf. without any interest in the 
matter.—La p. CLirron (1836), 5 Dowl. 218; 
2 Har. & W. 296. 

3751. -|—When an attorney being employed 
to sue deft. gave his undertaking for the debt 
sought to be recovered to his own client, the ct. 
refused to enforce the fulfillment of that under- 
taking by attachment.—Hr p. Evans (1840), 
9 Dowl. 106; Woll.2; 4 Jur. 991. 

3752. —---..—Where a party, about to borrow 
money to carry on a law suit in an ecclesiastical 
or in an Irish ct., referred the lender to an attorney 
to inform him of the nature of the suit, & the 
latter gave a guarantee of the loan, but one on 
which an action would not lie:—Held: the ct. 
would not interfere summarily to enforce the 
guarantee.—Re KrARNS (1847), 11 Jur. 521. 

3753. -|--Where an attorney of a railway 
co. contracted as such, but managed all the 
concerns of the co., there being no acting com- 
mittee :---Held: the attorney was not personally 
liable under such contracts. 

Deft. was known to be an attorney, & attorncys 
are rarely personally liable. We professed to act 
as such, & if he was really a principal, the burden 
lay on pltf. to prove the fact (WILDE, C.J.).— 
RUSSEL v. REECE (1847), 2 Car. & Kir. 669. 











SuB-sEcT. 2.—WHAT UNDERTAKINGS ENFORCE- 
ABLE. 
A. In General. 


3754. Acceptance of declaration.|—KILBey v. 
WEYBERG (1698), 12 Mod. Rep. 251; 88 E. R. 
1300. 

3755. Procuring consent of client to reference.|— 
Where an attorney, in order to get possession of 
papers belonging to B., in the hands of B.’s former 
attorney, who had a lien upon them for the amount 
of his bill then in dispute, undertook that TB. 
should enter into an unqualified reference, not 
revocable, ete. :—Held : B. having become subse- 
quently bkpt. for the second time, & without 
paying 15s. in the pound, the proof of the debt 
under the commission was not an election by the 
former attorney under 49 Geo. 3, c. 121, 8. 14, so as 
to dispense with the reference, & that the attorney 
was liable, pursuant to his undertaking, to procure 


whom it is given will be left to his 
action.— WILSON v. BEatry, Re Dono- 
AE Morpny (1885), 12 A. R. 252.— 


3748 i. Undertaking given as wvuh- 
vidual.|—An attorney having an exe- 
cution in the sheriff's hands, & the 
sherlff requinng security before seizure, 
the attorney’s partner wrote to the 
sheriff agreeing to indemnify him. 
The sheriff seized, was sued, & judg- 
ment went against him. Upon a 


summary application to enforce the 
undertaking :—Held : the undertaking 
was that of the writer personally.— 
Ite McPHILurrs (1880), 6 Man. L. R 
108.—CAN. 


3748 il. -.}—The attorney for an 
execution creditor, having given an 
indemnity to the sheriff’s officer, sigued 
by himself as attorney, is personall 
liable. Such a guarantee is legal, 
& supported by suffictent considera- 
tion.---FARRELL v. Hicxre= (1857), 30 


L, 'T. O. 8S. 56.—-IR. 
PART X. SECT. 3, SUB-SECT. 2.—~A. 
b. Undertalang by solieitor’s cleric 
—~fo obtain removal of caveat.J—A 
clerk of defts. (a firm of solra.) gnve an 
undertaking to the pltf.’s solrs., on the 
completion of the purchase of certain 
land, in the following form: ‘ In con- 
sideration of settlement of this matter 
to-day we... undertake to satisfy 
the requisitions of the MRegistrar- 
General with regard to the withdrawal 
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B.’s signature to an agreement of reference, & to 
find security for the performance of the award to 
the satisfaction of the master—Hz p. HuGurEs 
(1822), 5 B. & Ald. 482; 106 E. R. 1267. 

3756. Payment of money.]—-BIRCHINSHAW 0. 
JACKSON (1825),3 L. J. O.S. K. B. 253. 

3757. ——— Refund after taxation.]— The ct. will 
not grant an attachment against an attorney for 
not performing his undertaking to refund money, 
upon his bill being taxed. The usual course is, 
to make the order for taxing it a rule of ct.— 
MORLING v. TONGUE (1823), 1 L. J. O. 8S. K. B. 108. 

3758. Into court—Bankruptcy of lunatic 
clent—Proof by solicitor.;—e AyToun, Hz ». 
OFFICIAL SOLICITOR OF SUPREME CouRT (1904), 
20 I. LL. R. 252. 

3759. Verbal undertaking — To pay costs & 
damages.|—The ct. cannot permit an attorney to 
have the benefit of executions issued against a 
client for damages & costs which the former has 
been compelled by a rule to pay in consequence 
of a personal undertaking. Semble: the ct. will 
enforce a verbal undertaking made by an attorney 
on behalf of a client to pay damages & costs, 
where the other party has been thereby induced 
to consent to take a verdict for a certain sum, 
instead of going to the jury.-—KITE v. MILLMAN 
(1833), 2 Moo. & S. G16. 

3760. Payment of expenses of barrister.]—- Deft., 
who was the solr. to the London creditors of a 
bkpt., wrote to pltf., the solr. of the country 
creditors, a letter, wherein he stated, that he was 
willing “on behalf of the London creditors,” to 
bear two-thirds of the expenses of the attendance 
of a barrister to resist a particular claim, & of 
investigating the accounts; concluding with the 
words—‘ I hereby undertake to bear & pay, on 
behalf of these ercditors, two-thirds of the expenses 
incident thereto accordingly.’ A further attend- 
ance of a barrister becoming necessary, he again 
wrote—‘ [ shall have no objection to bear, as 
before, the proportion of expense of the barrister 
attending the meeting stated in your letter’”’: 
—Held: deft. was personally liable to pltf. for 
the two-thirds of the expenses he had so under- 
taken to pay.— Hann v. ASHURST (1833), 1 Cr. & M. 





714; 3 Vyr. 420; 2 L. J. Ex. 295; 149 E.R. 

586. 

alnnolations :- Apld. Re C. (1908), 53 Sol. Jo. 119. Refd. 
Downtman vr. Jones (1845), 5 Le I. O. 8. 775 Lewis 2. 


Nicholwon (1852), 18 Q. B. 503. 


3761. Absolute written undertaking—Parol agree- 
ment as to enforceability.|—The ct. will compel an 
attorney to perform an absolute wntten under- 
taking, notwithstanding a parol agreement that 
it should not be entoreed except upon a con- 
tingency.— HILLS v. WARNER (1833), 1 Dowl. 680 ; 
sub nom. WILLS v. WARNER, 2 L. J. Ex. 174. 

3762. Payment of fees---Commission of lunacy.) 
—Where an attorney, attending a commission of 
lunacy for petitioner, promised the undersheriff 
to pay the fees due to him, the comrs. & the jury, 
on the inquisition being returned, but failed to 
do so on the return & on request, this ct. granted 
a Tule calling upon him to pay such feces, on the 
ground that, when his undertaking was accepted, 
credit was given to him in his professional 
character; & it was held no objection to such 
rule, that the proceedings of which in respect the 
obligation was incurred took place in another ct. 


ee 








of caveat ’’*—which had been lodged 
by the Registrar-Gencral ; this under- 
taking the clerk signed in the name of 
the firm :—Held-: defts. were ersonally 
bound by the undertaking & under 4 
duty to satisfy the Registrar-General’s 
requisitions as to the caveat.— 











382.-—AUS. 


C. 
by the 





HAWKINS v. GADEN, [1926] Argus, lL, Rh. 
109; 37C.L. 2.183; 268.1.N.8. W. 


-}—An attorney held bound 
undertaking of his clerk, 
though he, on the same day, in another 
place, refused to give the same under- 
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—Ez p. BopENHAM (1838), 8 Ad. & El. 959; 112 
E. R. 11065. 
Annotations :-—Distd. Re Webb (1845), 2 Dow. & L. 932. 

Refd. Re Kearns (1847), 11 Jur. 521. 

3763. Payment of debt.]-—Attorneys, assignees 
of a mtge. of lands, brought an action in the name 
of the mtgec. against W., the mtgor., for principal 
& interest; & W. pleaded. The attorneys had 
obtained from E., their client, a loan to W. on 
further mtge. of the same lands, & had brought 
an action, for E., against W. for principal & 
interest due on that mtge.; & W. had pleaded. 
They also obtained a verdict against W., & certi- 
ficate for execution, in an action of debt at their 
own suit. D., an attorney, but not employed as 
such by the mtgor., who was the brother of D.’s 
professional agent, wrote to pltfs., promising that, 
if they would not issue execution for two months, 
the pleas should be withdrawn & judgment suffered 
by default in the first two actions; & further 
undertaking as follows. ‘I shall pay all the 
principal, interest & costs through a friend of mine 
in London, to whom a transfer of all the securities 
you have will have to be made.” ‘* The cash 
will be ready, if the securities will, on the 16th 
instant.” DPltfs. agreed, & forbore issuing exccu- 
tion; but the party referred to by D. did not 
advance the money :—Held: D. was personally 
liable in assumpsit on the above undertaking, 
for the amount claimed by pltfs. in the first two 
actions.—]IARPER v. WILLIAMS (1843), 4 Q. B. 
219; 12 L. J. Q. B. 227; 114 TE. R. 880. 
Annotations -—Refd. Lewis ». Nicholson (1852), 18 Q. B. 

503. Mentd. Jenkins v. Hutchinson (1849), 18 L. J. 


Q. B. 274: Duncombe v. Brighton Club Co. (1875), L. R. 
10 Q. B. 371. 


3764. Undertaking to abide by order of Court of 
Appeal as to costs.|-—I'wo out of four bkpts. 
appealed from the adjudication, & the Ct. of Appeal 
gave them lIcave to try the question in an action, 
upon the undertaking of their solrs. to abide by 
such order as the Ct. of Appeal might make as to 
costs. The adjudication was sustained at law : 
—-Held: the appeal must be dismissed, but with- 
out costs; the solrs. in pursuance of their under- 
taking, to pay the costs of the action.—-Re Cas- 
TELLI, Ma p. CASTELLI (1854), 23 L. J. Bey. 42, 
L. JJ. 

3765. Undertaking not to interfere with witness. ] 
Upon an application to enlarge the time for 
closing evidence in the above cause, deft.’s solr. 
signed an undertaking that, in the event of a 
certain witness being produced for examination, 
no attempt should be made to discover her place 
of residence, or in any way to molest her. On 
motion to commit the solr. to prison for a breach 
of the above undertaking :-—JIeld: the serving 
such witness while before the examiner with a 
copy of a writ of subpona to give evidence in 
another cause, amounted to an act of molestation ; 
& the solr. was ordered personally to pay the 
costs of the motion.—LAWFORD v. SPICER, fe A 
SoLICITOR OF THE CourRT (1856), 27 L. T. O. S. 
75; 2 Jur. N.S. 564; 4 W. R. 497. 

3766. Compromise of action—Undertaking to 
carrying out compromise.) —LEEDHAM v. BAXTER, 
No. 3735, ante. 

3767. Undertaking to withdraw pleas.|—Bur- 
NETT v. Proois, tle AN ATTORNEY, No. 3747, ante. 

3768. Restraint of issue of execution—If payment 
of debt accelerated.|—-A solr. has authority to 


taking to the agent of the person to 
whom his clerk gave the promise.— 
Young v. Powrr (1862), 14 Ir. Jur. 
388.—IR. 

d. Verbal undertaking.) — Sheriffs 
recommended to take precise written 
engagements from attorneys when they 
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enter into an undertaking on behalf of his client, | 
not to issue a writ of fi. fa. against client’s debtor, 
in consideration of the acceleration of payment 
of the debt. 

A breach of such an undertaking, by the issue 
of writs against debtor, was held to be contrary 
to good faith, & the solr. was ordered to pay the 
expenses of issuing such writs, & of an application 
to recover them.—Re COMMONWEALTH LAND, 
Buitpina, Estate & Auction Co., Lrp., Be p. 
HOLLINGTON (1873), 43 L. J. Ch. 99; 29 L. T. 
502; 22 W. BR. 106. 

3769. Undertakings given in court.|—-WALTER 
v. BROWN (1885), 29 Sol. Jo. 435. 

3770. Undertaking to stamp document.|—On 
motions, which were acceded to by the ct., an 
undertaking was given at the bar by counsel for 
resps., a co., on the instructions ot their solrs., 
that unstamped documents tendered in evidence 
on behalf of resps. should be duly stamped, which 
undertaking was not fulfilled. 

The ct. directed the order made on the motions 
to be drawn up without entering the unstamped 
documents, & made a four-day order on the solrs. 
to produce the documents to the registrar duly 
stamped.—Ie CooLGARDIE GoLpFIcLpSs, Lrn., 
Re CANNON, Son & Morven, [1900] 1 Ch. 4753 
sub nom. Ie COOLGARDIN GOLD Frenvs, Lx p. 
FLemMing, 69 L. J. Ch. 215 5 82 1. 1T. 28; 48 W.R. 
461; 16'T. L. R. 1613; 44 Sol. Jo. 2303 previous 
proceedings, |1899| W. N. 128. 

3771. Payment of money into court—Bankruptcy 
of lunatic client~—-Proof by solicitor.|-—Re AyTroun, 
Kz p. OFFICIAL SOLICITOR OF SUPREME COURT 
(1904), 20 T. L. R. 252. 

3772. Undertaking with reference to order of 
court—Not embodied in order.|—-WILLIAMS v. 
WILLIAMS & PARTRIDGE, No. 3720, ante. 


B. Undertakings to Enter Appearance. 


8773. Liability for failure to perform under- 
taking.|—If an attorney undertake to appear, & 
afterwards will not do it, upon summons before 
a judge, he shall be compelled to do it; for that 
an attorney to undertake to appear & not to do it 
after is a contempt of the ct. (ver CUR.).—WI1GG 
v. Rook (1703), 6 Mod. Rep. 86; Cas. Pract. 
K,. B. 36; 87 HB. BR, 843. 

3774. —---.]--Where attorney undertakes to 
appear, the ct. will oblige him to do it in all events. 
-~~LORYMER v. TLOLLISTER (1726), 2 Stra. 693; 93 
E.R 788. 

3775. —----.]|-—BURNFEILD v. JAMES (1732), 2 
Barn. K. B. 232; 94 KB. R. 469. 


3776. ———.|—-DEWIcK v. BAMBER (1649), Sty. 
208; 82 Bb. R. 65]. 
3777. ——--.|—An attorney not entering an 


appearance pursuant to his undertaking by an 
indorsement on the writ, incurs contempt.— 
WILLIAMS v. NASH (1735), Lee temp. Hard. 131; 
95 BE. R. 82. 

3778. --—-.]|—An attorney is liable to an attach- 
ment for not entering an appearance for deft., in 
pursuance of his undertaking.—MOoUuULD v. ROBERTS 
(1824), 4 Dow. & Ry. K. B. 719. 

3779. ----—.]|—When pltf. is improperly delayed 
in his action in consequence of deft.’s attorney not 
fulfilling his undertaking to enter an appearance 


mean to hold them liable in cases they 
havo nothing to do with except pro- 
fessionally, though the ct., where the 
attorney has orally agreed to eae pat 


e. —~. 
if the agreement is admitted, by, Seth. 8. Gt yOrne 


enforce it.—Re Cornetr v. O'REILLY 

(1851), 8 U. C. R. 180.—CAN, 

J}— A parol 

i to give a 
confession enforced ; the undertaking, 
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in due time, the ct. will not compel the latter to 
give security for the debt & costs conditional on 
pltf.’s obtaining a verdict. | 

If there is any remedy it is against the attorney 
on his undertaking (WILLIAMS, J.).—-MORRIS v, 
JAMES (1838), 6 Dowl. 514; 1 Will. Woll. & H. 177. 

8780. ——--.]--Where pltf. moved for an attach- 
ment against an attorney for not entering an 
appearance, pursuant to his undertaking; & it 
appeared that he had not, previous to moving 
the rule, requested the attorney to enter the 
appearance, the ct. discharged the rule.—Jacon 
v. Maanay (1842), 12 L. J. Q. B. 93; 7 Jur. 326. 

8781, —--.|—An attorney who undertakes to 
accept process & appear for deft. may be punished 

by attachment for not performing his undertaking. 
—WILLIAMS v. Roperts (1850), as reported in 
14 Jur. $99. ; 

3782. Reasonable time.|——An undertaking 
to appear, given by an attorney, must be enforced 
within a reasonable time; & therefore a motion, 
made in Michaelmas term, to compel an attorney 
to enter an appearance, pursuant to an under- 
taking given by him on Mar. 8, is too late.— 
BALis v. STRUTT (1837), 7 L. J. ox. 7. 

8783. ——-- Withdrawal of authority by client.]— 
(1) Where, with the authority of deft. in an 
action, his solr. accepts service of the writ on 
his behalf & gives a written undertaking, under 
Qt. S. C., 1883, Ord. 9, r. 1, ‘‘ to enter an appearance 
in due course,” that: undertaking is unconditional 
& must be performed forthwith, &, at the instance 
of pltf., it can be enforced by attachment of the 
solicitor under R. S. C., Ord. 12, r. 18. 

Solrs. to deft. in an action accepted, by his 
authority, service of the writ on his behalf, & at 
the same time gave pltf.’s solr. a written under- 
taking to enter an appearance in due course, but. 
on account of a proposal by deft. for settlement, 
the time for appearance was extended for two 
months. No appearance was ever entered, & no 
step was taken in the action for a further period 
of eighteen months, when pltf. desiring to pro- 
ceed, required deft.’s solrs. to enter appearance 
pursuant to their undertaking, which they declined 
to do. on the ground that their clients, considering 
the action at an end, had directed them not to 
enter appearance. 

Upon an application by pltf., under R. S. C., 
Ord. 12, r. 18, to attach the solrs. for breach of 
their undertaking, the Ct. of Appeal ordered the 
solrs. to enter appearance forthwith, with liberty 
to pif. to renew his application in case of their 
default. 

(2) An application by pltf. under R. 8S. C., 
Ord. 12, r. 18, to enforce by attachment a written 
undertaking by deft.’s solr. to enter an appearance 
to the writ, should be made & intituled, not in 
the action, but in the matter of the solr., by virtue 
of the jurisdiction of the ct. over his officers. 

(3) A written undertaking by a solr. acting on 
the authority of a deft., to enter an appearance to 
the writ, constitutes a contract on the part of deft. 
by the solr. or his agent to enter appearance, & 
differs from an ordinary contract only in that it 
may be enforced against the solr. himself by 
attachment at any time within six years, provided 
the action continues effective (FARWELL, J.).— 
Re Keriy, Son & VERDEN, [1901) 1 Ch. 467; 70 
L. J. Ch. 189; 83 L. T. 699; 49 W. R. 211; 17 
T. L. R. 189; 45 Sol. Jo. 206, C. A. 





having been 

refusal to 
a breach of faith. 
34), 2 Ir. L. Ree, 


although a parol one, 
repeatedly can: & 
comply with it bone 
—KYAN v. Bats (1 
N. 8. 153.—IR. 


undertaking 
lea of 
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3784. -|—Defts.’ solrs. signod, without 
qualification, a notice, under R. 8. C., Ord. 29, 
r. 12, by which they undertook to enter an appear- 
ance & givo bail in a sum not exceeding the value 
of ship, cargo, & freight; but pltfs.—notwith- 
standing the caveat which on the filing of the 
above notice in the registry had been thereupon 
entered—took out, under R. S. C., Ord. 29, r. 18, 
a warrant for the arrest of defts.’ vessel in a salvage 
action :—-Held: defts.’ solrs., by signing the under- 
taking without qualification, rendered themselves 
personally responsible, & pltfs. might have taken 
a reasonable time to make inquiry whether the 
undertaking was satisfactory ; but as, instead of 
doing so, they had insisted upon the security of 
the ship, pltfs. had failed to show ‘“‘ good & suffi- 
cient reason ’’ within R. S. C., Ord. 29, r. 18, for 
arresting the vessel, & must, therefore, be con- 
demned in damages & costs.—THE CRIMDON, 
(1900) P. 171; 601. J.P. 108; 82 1. T. 680; 48 
W.R. 623; 16T. L. R. 403. 

3785. Without authority of client—Breach of 
warranty.}|—Where an authority given to an agent 
has without his knowledge, been determined by 
the death or lunacy of the principal, &, subse- 
quently, the agent has, in the belief that he was 
acting in pursuance thereof, made a contract or 
transacted some business with another person, 
representing that, in so doing, he was acting on 
behalf of the principal, the agent 3s hable, as 
having impliedly warranted the existence of the 
authority which he assumed to cxercise, to that 
other person, in respect of damage occasioned to him 
by reason of the non-existence of that authority. 

Solrs. were instructed by a client to conduct his 
defence to an action which was then threatened 
& was afterwards commenced against him. Before 
the commencement of the action the chent became, 
& was certified as bering, of unsound mind. In 
ignorance of his unsoundness of mind, & of his 
having been so certified, the solrs. entered an 
appearance for him in the action, & delivered a 
defence, to which pltf. replied, & other inter- 
locutory proceedings took place in the action, 
Subsequently, the action not then having come to 
trial, pltf.’s solr. was informed thatthe deft. had 
been certified as being of unsound mind; & an 
application was made on behalf of pltf. al chambers 
for an order that the appearance & al] subsequent 
proceedings in the action should be struck out, 
& that the solrs. who had assumed to act for deft. 
should be ordered personally to pay plif.’s costs 
of the action up to date, on the ground that they 
had so acted without authority. The master made 
an order that the appearance & subsequent pro- 
cecdings in the action should be struck out, but 
refused to make an order for payment of pltf.’s 
costs by the solrs. personally, which refusal was 
on appeal affirmed by the judge at chambers. 
Pitf. having appealed to the Ct. of Appeal: 
Held: (1) the appeal was on a matter of practice 
& procedure within Jud. Act, 1894 (c. 16), &, 
therefore, the appeal lay direct to the Ct. of 
Appeal, & not to the Div. Ct.; (2) the solrs. who 
had taken on themselves to act for deft. in the 
action had thereby impliedly warranted that they 
had authority to do so, & therefore were liable 
personally to pay pltf.’s costs of the action.— 
YONGE v. TOYNBEE, [1910] 1 K. B. 215; 79 L. J. 
K. B. 208; 102 L. T. 57; 26 T. L. R. 211, OC. A. 
Annotations :—As to (1) Refd. Haxby v. Wood Advertising 


( 
Agency (1913), 109 L. T. 946, Ke Wingflelds, [1923] 2 
K. B.112. 48 to (2) Apld. Ze Dunn, Simmons v. Liberal 
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Opinion, [1911] 1 K. B. 966. Refd. Fernée v. Gorlitz 
a a 3 - oe aie Generally, Mentd. Edwards v. Porter, 


3786. ——— J—TneE GERTRUD (1927), 138 
L. T. 230; 44'T. L. R. 1; 17 Asp. M. L. C. 343. 


C. Undertakings to put in 

3787. Personal liability of solicitor—Authority 
subsequently withdrawn.]—\Where in a collision 
action in rem solrs. for defts. accept service of 
the writ & indorse it with the words “ We accept 
service on behalf of defts., the owners of the A., 
& undertake to put in bail in a sum not exceeding 
the value of the said barque A., ‘‘ & in consequence 
of their authority being withdrawn by defts. they 
do not enter an appearance, they do not thereby 
commit a breach of their undertaking so as to 
render themselves liable to attachment. inasmuch 
as they have never expressly undertaken to appear. 
—THE ANNA & BierTua (1891), 64 L. T. 332; 7 
Asp. M. 1. C. 31. 

3788. ——..|—-THK CrIMDON, No. 3784, ante. 

3789. ——— Attempted withdrawal of under- 
taking.|—-On June 22, 1920, defts.’ solrs. gave 
an undertaking to enter an appearance & put in 
bail in respect of a writ in rem claiming damages 
in respect of loss by collision. In consequence 
defts.’ vessel was not arrested. On Feb. 17, 
192], defts.’ solrs. wrote to pltfs.’ solrs. that their 
clients were unable to make arrangements for 
bail, that accordingly the undertaking for bail 
was withdrawn, & that, as the vessel was within 
the jurisdiction of the ct., pltfs. could arrest 
her. Pltfs.’ solrs. arrested the vessel but wrote 
to defts.’ solrs. that they reserved all thei clients’ 
rights under the undertaking for bail. On Mar. 16, 
1921, the vessel was appraised as being at that 
time of a value of £600. Defts. provided bail 
in that sum & the vessel was released. On Apr. 12 
pltfs. applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, pursuant 
to their undertaking. It appeared that in June, 
1920, the value of the vessel was much in excess 
of £600, & pltfs. estimated her value at £4,500: 
—Hield: (1) the undertaking to give bail could 
not be withdrawn by substituting the vessel for 
the bail; (2) pltfs. had not waived their rights 
under the undertaking by arresting the vessel ; 
& (3) defts.’ solrs. must complete their under- 
taking by putting in bail to the value of the 
vessel as on June 22, 1920.—THE Borre, [1921] 
P. 300; 91L. J. P.1; 1251. T. 576; 37 T. 1 RR. 
668 ; 65 Sol. Jo. 715; 15 Asp. M. L. CG. 334. 

3790. —----.} — THE GERrRUD (1927), 138 
L. I. 239; 44 T. 1. R. 13 17 Asp. M. Lb. C. 3438. 


D, Payment of Coats. 


3791. Undertaking to pay costs.]—IVESON v. 
Contnaton, No. 3729, ante. 











3792. .|}—He BrEenTLEY, Ea p. BENTLEY, 
No. 3731, ante. 

3793. .|}—CLARKE v. SMITH (1850), 15 L. T. 
O. S, 68. 


8794. —-——.]---A., an attorney having been 
employed by a former client of B. in consideration 
of the latter handing him over the papers in the 
cause, wrote as follows: ‘‘ Out of any moneys 
which I may receive on this or any other proceed- 
ing on pltf.’s account, I will hand you such balance 
ag may remain due of your bill of costs, as settled 
at £9’ :—Held: A. was bound to pay B. out of 
the first moneys A. received on account of the 
client, & not out of the surplus after deducting 


PART X. SECT. 3, SUB-SECT. 2.—D. 
87911. Undertaking to"pay costs.}—-SARTORI v. MACLEOD (1897), 22 V. L. R. 498.—-AUS. 





3791 il. 


.J}—Re FRAOKELTON v. MCQUEEN, Re A SOLICITOR, [1910] 8. R. Q. 1.—AUS. 
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his own costs.—THARRATT v. TREVOR (1851), 7 
Exch. 161; sub nom. THARRETT v. TREVOR, Re 
UNDERWOOD, 21 L. J. Ex. 59; 18 L. T. O. S. 178. 

3795. -j--A solr. for deft. in an action gave 
to plitfs.’ solrs. an undertaking in writing expressed 
to be given on behalf of his firm, whereby the firm 
agreed to pay to pltfs.’ solrs. an agreed sum for 
costs due from deft. to pltfs.:—Held: the ct. 
before which pltfs.’ action was pending would, 
in exercise of its summary jurisdiction, compel 
the solr.’s firm to pay the amount in accordance 
with the undertaking, together with the costs of 
a motion to enforce the undertaking.—Re Woop- 
re & Wray (1882), 51 L. J. Ch. 427; 30 W. R. 
Annotation :—Refd. Swyny v. Harland, [1894] 1 Q. B. 


3796, -|—Re A Souiciror, Ex p. INcon- 
yOHAZED Law Sociery (1902), 46 Sol. Jo. 340, 





3797. Payment of costs upon undertaking to 
repay if appeal successful.|—Where an order is 
made for a stay of execution pending appeal, 
appct. to pay the taxed costs of the successful 
paity to his solr. on his personal undertaking to 
repay them should the appeal be successful, the 
undertaking given by the solr. may be enforced 
by the ct. in a summary manner.—Swyny v. 
HARLAND, [1894] 1 Q. B. 707; 68 TT. J. Q. BR. 
415; T70L. T. 227; 42 W. R. 297; 10 T. L. R. 
276; 38 Sol. Jo. 256; 9 BR. 210, C. A. 

3798. —-~.] —Ihree suits were brought to ad- 
minister the estate of an intestate which amounted 
to £200,000. The chief clerk certified five persons 
to be the intestate’s next of kin, & two shares 
were sold out. Another person then brought an 
action to establish her right as next of kin, & to 
restrain dealings with the remaining three shares. 
The cts. of first & second instance decided against 
the claim made in this action, the effect being to 
dissolve the mjunction, but the Ct. of Appeal 
stayed the drawing up of the order on being 
informed that an appeal would be presented to 
the House of Lords. On an application to the 
Ct. of Appeal to continue the injunction pending 
the appeal to the House of Lords:—Held: the 
Ct. of Appeal had jurisdiction to make such an 
order. 

On motion to restrain defts. & their solrs. from 
enforcing payment of costs, unless & until such 
solrs. should have given their personal undertaking 
to return to pltf.’s solrs. the amount of any such 
costs which might be paid in case the appeal to 
the House of Lords proved successful. The (€'t. 
of Appeal ordered the usual undertaking to be 


given.—POLINI v. GRAY, STURLA v. FRECCIA 
(1880), 28 W. R. 360, C. A. 
3799. —-—.]—An order dismissing an action 


3801 i. Payment of costs upon under- no means.}~The 


following 
taking ‘‘ on behalf of our client G. we 
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with costs directed the money paid into ct. by the 
plaintiff as security to be paid to deft.’s solrs. 
on account of their costs, they undertaking to 
refund if directed by the Ct. of Appeal. The 
schedule to the order directed payment to deft. 
personally. Deft. changed his solrs., & received 
the money out of ct. by virtue of the schedule. 
The appeal was afterwards allowed with costs, 
but no costs of trial on either side :—Held: the 
solrs. could be ordered upon motion to refund 
the money so received by their late client in pur- 
suance of their undertaking.—DoTEsIO v. Biss 
(1912), 56 Sol. Jo. 736, C. A. 

3800. Court cannot compel undertaking.]—. 
On appeal, a workman recovered judgment & 
costs. ‘The employers applied for a stay, pending 
appeal to the House of Lords, but this was refused, 
& the ct. suggested that some terms might be 
made between the parties. It was then agreed 
to pay the workman certain weekly compensation 
in any event, pending the further appeal, but 
nothing was said as to costs. War was declared 
before costs were paid, & a stay was obtained 
under the Courts (Emergency Powers) Act, 1914 
(c. 78), on the full amount of taxed costs being 
paid into ct. Before these costs were paid out the 
employers apphed to the Ct. of Appeal for an 
order that the workman’s solr, should be made 
personally liable for their return, in the event of 
the further appeal being successful :—Held: the 
ct. could not impose such terms upon the solr., 
but, under the circumstances, the costs were 
ordered to remain in ct., pending the result of the 
further appeal.-—CuitTon v. Bram & Co., Lrp. 
(1914), 8 B. W.C.C. 1. 

3801. --- — No liability unless undertaking given 
—Decision reversed on appeal.|--A solr. who has 
demanded & received payment of costs payable 
to his client under an order of ct., with knowledge 
that an appeal against the order was pending, 
cannot on its reversal be ordered personally to 
repay the costs so paid to him where there has been 
no misconduct & no undertaking to repay.— 
Tloop BARRS v., CROSSMAN & PRICHARD, [1897] 
A.C. 172; 661. J. Q. B. 357; 76 L. T. 297; 45 
W. KR. 465; 41 Sol. Jo. 3473 sub nom. Hoop 
Barres v. CROSSMAN & PRicHARD, Hoop BARRS 
v. Lentor, 13 T. L. BR. 291, H. L. 


EX. Undertakings Apart from Litigation. 

3802. Whether undertaking enforced—-Payment 
of rent due from client.]/-—BuURRELL v. JonEs, No. 
3728, ante. 

3803. —-— To clear title of estate sold.|——The ct. 
will not exercise its summary jurisdiction to compel 
a vendor's solr. to perform an undertaking, given 
by him at the sale, to do certain acts for clearing 
the title to the estate.—PEaRT v. BUSHEL (1827), 
2 Sim. 58; 57 KE. R. 705. 

Annotation :—N.F, United Mining & Finance Corpn, vt. 

Beeher, }1930} 2K. B. 296. 





under- for deft... .& puare neat ere costs 


of sale.’ W. was acting in his official 


taking lo repay if appeal successful-- 
No habiluy unless undertaking given—- 
Decision reversed on appeal. }—BURKF *. 
BEATTY & WHITE, [1928] 1. R. 91.~—IR. 


PART X. SECT. 3, SUB-SECT. 2.-—E. 
f. General rule.) -—- The ct. will 
hot summarily compel a solr. to per- 
form an agreement or undertaking, 
merely because he is a solr. if it was not 
given by him in his professional con- 
nection with the sult or matter, the 
Bey be whorn it is given will be left 
this action.—Witson tv. Beatry, 
Re DOnNovAN & MORPHY (1885), 12 
A. R. 252.—-CAN. 
&. Whether undertaking enforced— 
Personal undertaking—Client man of 


undertake to have the ugreement 
arranged between us executed by 5., 
or some third person acceptable to you 
& to pay you forthwith tho cash pay- 
ment of $300 as arranged. We may 
ndd that S. was in to sign the papers 
to-day, but our Mr. K. being engaged 
in ct. did not look over the agreement,” 
wag an undertaking by the solrs. 

arated & not a mere undertaking 

y the client G., a man of no means.—- 
te SOLic:Tors, [1917] 1 W. W. R. 529; 
23 B.C. It. 442.—-CAN. 


—_ -}~In an action for 
foreclosure of titge. deft. asked for 
sale & the order nisi for sale contained 
the following recital: ‘‘ W. appearing 





capacity as a solr, in the cause for 
deft. :—FIeld: the guarantee of costs was 
a personal guarantee by deft.’s solrs.— 
STANDARD TRUST Co. v. SZLACHETKA 
(Sask.), [1919] 3 W. W. I. 614.—CAN. 

k. —— —---.]—Dores v. Horne & 
Rosk (1842), 4 Dunl. (Ct. of Sess.) 673; 
14 Sc. Jur. 2065.—SCOT. 

I. .J— After a seizure undor 
a fi. fa., deft.’s attorney undertook, 





without any authority, to procure tho 
security of a third person for the 
amount of the execution. Pitf.’s 


attorney received the undertakin 
sayiug, that if his client would no 
consent, the {nsatrument should be 
returnod. While the goods were under 


Part X.—SOLICITORS AS OFFICERS OF THE Hicu Court. 


3804. ——— Payment of balance of purchase- 
money.]—An attorney, who on completing a 
urchase, gives an undertaking to pay over a 
falanco of the purchase-money, cannot be called 
on summarily to perform his undertaking.—S£x p. 

PHILLIPS (1838), 1 Will. Woll. & H. 418. 

3805. Payment of costs of abstract——Mort- 
gage.|—Where an undertaking is given in tho 
character of attorney, the ct. will compel its 
officer to perform it. Where, therefore, the 
attorney of a mtgor. induced the attorney of a 
mtgee. to give up the title deeds, on his under- 
taking to pay the costs of abstract, etc., the ct. 
ordered him to pay the amount, in pursuance of 
his undertaking.—Re GrE (1845), 2 Dow. & L. 
907; 10 Jur. 604. 

Annotations :-—Consd. Re Fuirthorne (1816), 3 Dow. & LL. 
548. Apld. United Mining & Finance Corpn. v. Bechet, 
[1910] 2K. B. 296. 

3806. Payment of debt due from client.}- 
A solr. who guarantees payment of a debt due from 
his client may, on default of payment by the 
client, be ordered by the ct. in a summary way to 
pay the amount himself, without any necessity 
on the part of the creditor to bring an action 
against the solr.—Re Pass (1887), 35 W. It. 410. 
Annotution -—Apld. United Mining & Finaneo Corpn. vo 

Becher, [L910] 21K BB. 296. 

3807. Payment of moneys arising under 
settiement.|——Fre F. C., [1888] W. N. 77. 

3808. -—--- Delivery up of title deeds—On con- 
veyance.]——J?e A Souicrror (1888), 33 Sol. Jo. 








A nnotation :— NB. United Mining & Finance Corpn tv. 
Becher, [1910] 2 K. B. 296, 
3809. --—— Applicant not client of solicitor.}--— 
UniteED MINING & FINANCE CorpNn., Lrp. v. 
Becuer, No. 3721, ante. 


Srecr. 4.--LIABILITY FOR COSTS. 
SUB-SECT. 1.-—IN GENERAL. 

See, now, R.S. C., Ord. 65, ro 11. 

3810. Power of judge to make order—Without 
application from any party.|—The powers given 
by R. S. C., Ord. 65, r. IL, of disallowing costs 
improperly incurred or rendered fruitless by undue 
delay, are not confined to delay, & costs taking 
place & named after the Orders of 1583 came into 
operation, but extend to all costs incurred in an 
action pending when the Orders came into opcera- 
tion which costs had not already been adjudicated 
upon, & these powers may be exercised by the judge 
of his own motion without any request from any of 
the parties. 

The rule extends to cases where in the ordinary 
course the costs are paid out of a fund, & is not 
contined to disallowing costs as between the solr. 
& his client who has to pay them.—BrRowN v. 
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BuRDETrT (1887), 37 Ch. D. 207; 58 L. T. 571; 


36 W. R. 225; 47. L. R. 165, C. A. 


Annotation :-—Consd. Re Scowby, Scowby v. Scowby, [1897] 
1 Ch. 741. 


3811. Application of rule—Costs payable out of 


fund in ordinary course.|—-BROWN v. BURDETT, 
No. 3810, ante. 


SuB-SKCT. 2.—PROCEDURE TO OBTAIN ORDER. 
A. In General. 

See R.S. C., Ord. 65, r. 11. 

3812. When substantive application necessary— 
Misconduct not in character of solicitor.]—If a 
rule for a quo wurranto is discharged on a defect in 
the affidavits in support of 1t, costs may be ad- 
judged to be paid by a deposing party, who from 
the circumstance of his being an attorney, or from 
an affidavit in answer may be presumed to have 
been cognisant of such defect; it is otherwise, if 
the rule is discharged on the affidavits in answer. 

When the conduct objected to in an attorney 
has not been done in his character of attorney, the 
costs should not be granted against him without a 
special application.—R. v. GREENE (1842), 4 
Q. B. 646, 649; 2 Gal. & Dav. 789; 11 L. J. Q. B. 
251; 67. P. 687; 6 Jur. 806; L1lt KE. R. 1043; 
subsequent proceedings (1813), 12 L. J. Q. B. 239. 

3813. Application by respondent against 
appellant’s solicitor.|—An appeal by a married 
woman having been dismissed with costs, resp. 
asked that applt.’s solr. might be ordered to pay 
the costs personally :-—-Held: if the ct. had 
jurisdiction to make the order it must be on a 
substantive application.---TaTum v. Tatum (1888), 
2/1. L. R. 424, C. A. 

3814, What is good service of petition—Leaving 
copy at solicitor’s office.]|—'The ct. refused to make 
an order, that servicc of a petition against an 
attorney, for an order to pay certain costs for 
which he had been declared lable, by leaving a copy 
at his chambers, should be deemed good service.— 
Re SANDYS (1833), 3 Deac. & Ch. 34. 

3815. Necessity for notice to solicitor.])—An 
order upon an attorney of one of the parties to 
pay the costs incurred in proceedings in a cause, he 
not being a party applying to the ct., is bad, if the 
attorney had no notice in the summons that he 
would be called upon to pay such costs.—Roucu 
v. ALBERTY (1863), 3 New Rep. 137; 33 L. J. Q. B. 
127; 12 W. R. 136; sub nom. Roucn v. ALBERII, 
He p. Woon, 9 L. 'T. 420. 

3816. --—.]}—(1) The ct. will not order the 
costs of proceedings to be paid personally by the 
solr. conducting them, on account of any mis- 
conduct, unconnected with those proceedings, or 
upon an application not giving him proper notice 
of the charges against him. 

G., solrs., having been requested by P., another 
golr., on behalf of a client for whom they had 





seizure, he was informed that the terms 
could not be compHed with. No 
further proceeding having been had 
to a sale, the ct. refused to grant an 
attachment for nouperformiance of the 
undertaking. —— WILSON ov. O'NEILL 
(1833), Hayes & Jo. 184.—IR. 


m, -])— Sembdle: deft.’s at- 
torney baving given a written under- 
taking, to pay to pltf., whatever the 
deficit might be, on a sale of the muntged, 
premises, under the decree in a fore- 
closure suit, will be compelled to per- 
form it, notwithstanding the death of 
his client.——BaiLey v. DANIELL (1834), 
Hayes & Jo. 586.—IR. 


n. Registration of title.J—A 
solr. acting for the vendor gave an 
undertaking, signed by him, to a pur- 


J ——-VOl de XILIt. 








chaser of land, already registered in 
accordance with Local Registration of 
Titlo (Ireland) Act, 1891, that, in con- 
sideration of the purchaser paying the 
balance of the purchase-money to bim, 
he would have all the incumbrances 
affecting the propery effectnally 
released & would hand over the original 
docuinents creating the charges & also 
the deeds of release duly registered. 
Tho solr. declined to register the 
releases, on the grounds that it was 
contrary to the Act, & was useless & 
unnecessary :—Held; the solr. was 
bound to comply with his undertaking 
as to registration.—te A SOLIcITroR 
(1918), 63 I. L. T. 51.—IR. 


PART X. SECT. 4, SUB-SECT. 1. 
o. General rule,}—An attorney will 


not. be ordered to pay costs due by 
his chent to the opposite party, unless 
he has positively engaged to do so.— 
oe CALDER (1847), 3 U. C. RR. 180. 


p. Defendant's attorney settling with 
plaintiff-—Afler writ of fieri faras put 
un sheriff’s hand for costs by plaintiff's 
attorney.|—Where deft., an attorney, 
settled with gay after a Me fa. had been 
put in the sherlif’s hands, which deft. 
must have known pltf.’s attorney had 
issued almost wholly for costs, the ct. 
ordered pitf.’s attorney’s costs included 
in the execution to be referred for 
taxation, & deft. to pay the sum to 
pltf.’s attorney, with the costs of the 
ri evi tag Peary v. MEYERS (1850), 
6 U. C. R. 532.—CAN, 


Z 
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Sect. 4.—Liability for costs: Sub-sect. 2, A., B. & 
C.; sub-sect. 8, A. (a) & (b).] 


hitherto acted, to deliver up all deeds belonging 
to the client on the usual terms, sent the deeds to 
a relative of the client who held a power of attorney 
from him, with the bill of costs, the amount of 
which they retained out of moneys in their hands 
belonging to the client, & they then informed P. 
that they had no deeds in their possession, & no 
bill of costs against the client. An order of course 
was then taken out by P., on behalf of the client, 
for taxation & delivery up of deeds & papers, but 
it was not. complied with, & a writ of attachment 
was issued against G. Ona motion to set aside the 
attachment with costs to be paid by P. person- 
ally :—Held: in the circumstances of the case, G. 
were not justified in refusing to deliver up the 
papers, or to give in their bill for taxation ; (2) it 
was no ground of objection to the attachment, that 
in consequence of the indorsement required by 
Consolidated Order 33, r. 10, being omitted in the 
order first served on G., it had been served a second 
time in proper form more than fourteen days 
afterwards.—Re GREGG, Re PRANCE (1869), Iu. R. 
9 Eq. 1387; 39 L. J. Ch. 107; 23 Li T. 234; 34 
J.P. 276; 18 W. R. 589. 


Annotation :-—Generally, Retd. Northumberland tv. 
(1878), 26 W. R. 350. 


3817. Notice of motion—When service on agent 
allowed.|—The ct. will under special circumstances 
allow a rule calling on an attorncy to pay costs to 
be served on his agent.—BuRRELL v. SEATON 
(1837), 5 Dowl. 661; Will. Woll. & Dav. 395. 

8818. When order made to indemnify client— 
Necessity for payment by client—Before application 
made.|—Pltf. who has been made liable to the 
costs of the day by the negligence of his attorney, 
cannot compel the attorney to pay him those costs 
unless he, pltf., has first paid them to deft.— 
LAYTON v. Woon (1889), 3 Jur. 124. 


B. Who Muay Apply. 

3819. Either party.|—If an attorney commence 
an action in the name of a plif. from whom he has 
no retainer nor authority, the proceedings may be 
stayed on application to the ct. by either party, & 
the attorney is liable to the costs of pote 
HUBBART v. PHILLIPS (1845), 2 Dow. & L. 707; 
13 M. & W. 702; 1 New Pract. Cas. 232; 14 
L. J. Hx. 103; 153 EB. KR. 294, Ex. Ch. 

Annotations -—Refd. Bavley v. Buckland (1847), 1 Exeh. 1; 


Reynolds v. Howell (1873), L. R$ Q. BK. 398; Yonge 


v. Toynbee, [1910] 1 K. B. 215. Mentd. Duckett v. Gover 
(1877), 25 W. Wt. 554; ste Mathews, Oates v. Mooney 
(1905), 74 L. J. Ch. 656. 

3820. Adverse party.|—Where an action is 
brought in the name of a person as pitf. without 
his authority & he subsequently repudiates the 
action, defts. on application in the action may 
obtain an order for payment of their costs by the 
solrs. who issued the writ. So held in a case 
where an infant was joined as co-pltf. by solrs. on 
the assumption that he was of full age.—GEILINGER 
vy. Gisss, [1897] 1 Ch. 470; 66 L. J. Ch. 230; 76 
J.T. 1113; 45 W. R. 315; 41 Sol. Jo. 243. 
Annotation -—Refid. Adams v Jondon Motor Tsuflders, 

{1921} 1 K. B. 195, 


Todd 


C. Time for Application. 
3821. Effect of delay in application.}-—The 
names of persons made pltfs. in a bill without their 


PART X. SECT. 4, SUB-SECT. 2.—B. 
q. Sheriff.} — The sheriff can, b 
summary appheation to the c 
on the atturney in the cause to pay 
fees & expenses of execution. Re 
MITCHELL, Hr p Tan SHERIFF (1889), 
WN SW. Ro (haw) t1t. -AUS, 


PART X. mae 4, SUB-SECT. 3.— 
7. a e 


r, Bond executed on verbal autho- 
rity.J}—The ot. refused an order to an t. 
attorney to pay the costs of a suit 
ona bond to the limits, where he had 


SOLICITORS. 


authority, ordered to be struck out with costs to 
be paid ie the solr., their application, after they 
were apprised of the fact, having been made 
without delay. Semble: where persons who have 
been made pltfs. without their consent, have after 
the fact has come to their knowledge acquiesced 
for a considerable period, their names will not, on 
their application be struck out of the bill— 
WILSON v. WILSON (1820), 1 Jac. & W. 457; 37 


BE. R. 442, L. C. 

Annotations -—Refd. Malins v. Greenway, Re Kirk (1847), 
2 New Pract. Cas. 487: Norton v. Cooper, He Manby 
Hawksford, Er p. Bittleaton (1866), 3 Sm. & G. 875. 


8822. ——— Adverse party agreeing to withdrawal 
of juror.|—Where deft. has consented to with- 
draw a juror he cannot afterwards apply to the 
ct. to make pltf.’s attorney pay his costs, on the 
ground that the action was brought without the 
consent or authority of pltf.—HAMMOND  v. 
THORPE (1834), 1 Cr. M. & R. 64; 4 Tyr. 888; 3 
L. J. Wx. 358 ; 149 H.R. 995. 


SuB-secr. 3.—GROUNDS FOR MAKING ORDER. 
A. Acting without Authority. 
(a) In General. 

3823. General rule.|—Upon a revocation by a 
client of the authority under which his solr. acted, 
the solr. is not permitted to take any further 
step, even in an interlocutory proceeding already 
commenced ; & he will be answerable for the costs 
of any such subsequent step, as well as for the 
costs of a» motion on the part of the client to 
restrain the solr. from proceeding.—FREEMAN v. 
FAInuté (1888), 8 lL. J. Ch. 44. 

3824. -——.] —-Re SAVAGE, No. 3867, post. 

3825. Onus of proof of authority—-On solicitor.) 
-- MAKIES v. MARIES, No. 3837, post. 

3826. Consenting to final reference.] —Solrs. as- 
senting to interlocutories may bind but not to final 
reference.—-COLWEL v. CHILD (1660), 1 Cas. in Ch. 
86; 1 Rep. Ch.195: 22 E.R. 707; sub nom. CoLi- 
WELL v. CHILD, Freem. Ch. 154. 

Annotation :—Mentd. Hide v. Petit (1670), Freem. Ch. 133. 

3827. Consenting to supersedeas-—In absence of 
client.]|—If a solr., in the absence of his principal, 
undertake to consent to a supersedeas, the ct. will, 
in the event of the petition for a supersedeas being 
dismissed, make the solr. pay the costs.—He 
Munk, Hx p. Munk (1836), 6 L. J. Bey. 9. 

3828. Consenting to judgment.|—One partner 
has no implied authority to consent to an order for 
a judgment in an action against himself & his co- 
partner. Though the ct. will, in general, where 
deft. is prejudiced by the act of an attorney in 
acting for him without authority Icave him to his 
remedy against the attorney, if solvent ; that rule 
does not apply, where deft. is in custody by reason 
of the unauthorised act, or where pltf. or his 
attorney is party to the wrong.—-HAMBIDGE 2, 
Dr LA CROUEE (1816), 38 .C. B. 7425 4 Dow. & L. 
466; 1 New Pract. Cas. 5612; 16 L. J. ©. P. 85; 
8L. T. O. 8.163; 10 Jur. 10963 136 BK. RR. 297, 

3829. Consenting to settlement.|—Female pltf. 
consulted a counsel residing in the country upon 
the subject of her rights for seduction & breach 
of promise of marriage against deft. The counsel 
himself, then wrote to him, but as terms could not 
be effected the counsel recommended her to an 
attorney to bring the actions, & what was required 





signed the namo of one of the obligors 
& executed the bond on his behalf on 
a mere parol] authority.—LmBONARD vr, 
GGLENDIENNAN (1830), Dra, 244,—CAN. 
Continuing roceedings — After 
revocation of authority. }—TAVLoK or, 
Woop (1892), 14 P. i. 449. CAN. 
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to be done by anattorney was done in his office by 
bis clerks. Pitf. never spoke to the attorney him- 
self. At the assizes where the causes were ready 
for trial female pltf. & her mother, in a conversa- 
tion upon terms of settlement, told the managing 
clerk settle on the best terms he could, the 
counsel who had sent her to the attorney was her 
junior counsel in the case. Terms of settlement 
were come to in ct., when he was present, & these 
terms indorsed on the briefs of the leading counsel 
for pitis. & deft. Afterwards she refused to be 
bound thereby ; & repudiated the terms come to, 
saying she had not authorised them :—Held : there 
must be a new trial under the circumstances, her 
attorney to pay the costs, & of the rule for it. 
If she authorised the terms, then she would pay 
those costs. If she did not, they would properly 
fall upon her then attorney.—Brooxs v. Cox 
(1858), 30 L. T. O. S. 288; 6 W. R. 287. 

3830. Causing arrest.|-—An arrest having been 
made by a person named in the warrant, who did 
it at the request of the attorney, the ct. discharged 
the party out of custody, & ordered the attorney 
to pay the costs.—BRADBURY v. HUNTER (1824), 
21. y. O.S. K. B. 79. 

3831. Continuing proceedings—After revocation 
of authority—Appointment of receiver of lunatic.]— 
B. having become of unsound mind, his family 
applied to S., his agent, to render accounts. S. 
consulted his solrs. M. & P., who in Aug. 1871, 
filed a bill in the name of B. by a next friend, who 
was a stranger to the family, against S. for an 
account. A receiver was appointed, & in Dec 
1871, without notice to the family, the cause was 
heard as a short cause, & a decree made directing 
accounts & inquiries. In Mar. 1872, B. was 
found lunatic, of which M. & P. had full notice. 
On June &, 1872, the chief clerk made his certifi- 
cate, & on June 29, 1872, the cause was heard on 
further consideration, & an order made directing 
the costs of both parties, as between solr. & client 
to be paid out of the moneys in the hands of the 
receiver. In the accounts of the receiver as passed 
were also included considerable sums for his 
poundage & for the employment of an accountant 
to investigate the books. Soine time after the 
order on further consideration a committee was 
uppointed in the lunacy. On petition by the 
lunatic & his committee :—-Held : all the proceed- 
ings in the suit after the appointment of a receiver 
were unauthorised and improper, & all proceedings 
after the finding on the inquisition were irregular 
& void, & M. & P. must make good to the Iunatic’s 
estate the sums paid to the accountant, & the sums 
pew to themselves & deft.’s solrs. for costs, less 
he costs up to the appointment of the receiver, & 
must pay the costs of the petition, both before the 
Vice-Chancellor & the Ct. of Appeal, as between 
solr. & client.—BErALL v, Smitit (1873), 9 Ch. App. 
85; 43 L. J. Ch. 245; 29 L. I. 625; 38 J. P. 72; 
22 W.R. 121, L. JJ. 

Annotations :—Distd. He Armstrong, [1896] 1 Ch. 

eid. Howell v. Lewis (1891), 61 L. J. Ch. 89. 

Halfhide v. Kobinson (1874), 30 L. T. 216; Jones v. 

aoe (1874), L. R. 18 Eq. 265 ; Porter v. Porter (1888), 

37 Ch. D. 420; Farnham v. Milward, [1895] 2 Ch. 730; 


Didiskeim v. London & Westminster Bank, {1800} 2 Ch: 
ee Sane.” York Security & Trust Co. v. Keyser, [1901] 1 


536. 
Mentd. 


PART X. SECT. 4, SUB-SECT. 3.— 
A. (b). 


88341. Whether solicitor ordered to pay 
costa, }—~Where an attorney commonced 
an action of tort on behalf of a supposed 
husband & wife, upon instructions from 


cognisant of such proceedings, struck 
out his name from the writ & all sub- 
seguent proceedings, & ordered pltf.’y 
attorney to pay the costs of such pltf., 
as between attorney & client; & alsa 
ordered pltf.’s attorney to pay deft.’s 
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8832. Applying for ‘‘ usual order ’’ for costs in 
divorce proceedings.]|—The ct. probably has jJuris- 
diction to make an order as to costs even after 
decree absolute, but in the circumstances, no 
application having been made at the trial, as until 
nearly twelve months afterwards, for the ‘‘ usual 
order,” the decree having meanwhile been made 
absolute ; & the co-resp. being out of the juris- 
diction, declined to review the decree 28t.— 
BEETON v. BEETON & ROBERTSON, [1921] P. 417 ; 
90 L. J. P. 851; 126 L. T. 114: 37 T. L. R. 902. 

3833. Discontinuing proceedings.| — PaTENT 
Woop Kxra SynpicaTE, Lrp. v. PEARSE (19086), 
50 Sol. Jo. 650. 





(b) Instituting Proceedings. 


3834. Whether solicitor ordered to pay costs.|— 
Order to dismiss a bill, with costs to be paid by 
plitf.’s solr., the bill having been filed without 
special authority from pltf. A solr. may, in the 
exercise of the general authority given him by his 
client, defend a suit, but cannot institute one with- 
out a special authority for the purpose.—WRIGHT 
v. CASTLE (1817), 3 Mer. 12; 36 E. R. 5, L. C. 


Annotation :-—--Apld. Norton v. Cooper, Re Manby, Ex p. 
BittIeston (1856), 3 Sm. & G. 375. 


3835. .]-—-Where on a motion for judgment 
as in case of a nonsuit, it appeared that the action 
was commenced & carried on in pitf.’s name with- 
out his authority or knowledge; & that the 
attorney could not be found after diligent inquiry : 
—Held: this was no answer to the motion, & 
pitf.’s only remedy was against the attorney : but 
the ct., under the circumstances, enlarged the rule 
to give pltf. time to find the attorney, & granted a 
rule to show cause why the attorney should not 
pay deft.’s costs—Mutupry vr. NewMAN (1834), 
1 Cr. M. & R. 402 34 Tyr, 1023; 3 L. J Ex. 356; 
149 E. R. 1136; sub nom. Mupay v. NEWMAN, 2 
Dowl. 695. 

Annotations :—Consd. Revnolds v. Howell (1873), Le R. 8 
Q. B. 393. Refd. Tho Bellcairn (1886), 54 L. PT. o44. 
3836. J—A solr. taking a proceeding in a 

suit in the name of a person, without his authority, 

is personally liable to pay the costs, charges, & 
expenses occasioned to the other parties thereby, 
and such a proceeding having taken place in the 
master’s office, the ct., on the petition of the parties 
injured, ordered the costs, ctc., to be taxed & paid 

by the solr.—MALINS v. GREENWAY (1847), 10 

Beav. 564; 17 L. J. Ch. 26; 10 L. T. O. 8. 242 ; 

12 Jur. 66; 50 E. RR. 8600; sub nom. MALINS 2. 

GREENWAY, Re Kirk, 2 New Pract. Cas. 487 ; 

affd. (1848), 17%. J.Ch. 831; 11 L. PF. 0.8. 449, LC. 

3887, —----.]——The onus of showing authority to 
institute proceedings or subsequent acquiescence 
lies upon the solr. ; & 1f he fails to do so, a party 
who has been made a pltf. 1s entitled to have his 
name struck out, & to have the costs paid by the 
solr., even although the evidence may be con- 
flicting—Marizs v. MARES (1853), 2 Hy. Rep. 
361; 23 L. J. Ch. 154; 22 L. T. O. S. 184; 2 
W. BR. 685. 

3838. ---— Where client absent.]|—The solr. to 
pay the costs where the party absents_himself.— 
DIGARDINE v. Swirr (1066), 1 Cas. in Ch. 71; 22 
E. BR. 700, L. C. 








against him, placed in his attorney’s 
hands £22, to be applied in part 
payment of the judgment; the attor- 
ney retained the pone & mado an 
application to review the taxation of 
costs, which was refused with costa, 


the wife, without as costs as between party & party.—HILL because deft. had in the meantime 
the husband authorised suok> procend, 0% POWER (1880), 6 V. L. #. (L.) 109. paid the amount of debt, & costa to the 
ings the ct. on aummons by the male AUS. sheriff. The ct. ore $be gear sans 
pitt. who had authorised or been 38841), ——-.]—Deft., aftera verdict to repay deft. the £22, but refuec 
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3839. Authority given by third person.|— 
Bill filed by a solr. on instructions furnished by the 
brother-in-law of pltf., without any communica- 
tion with pltf. himself, being dismissed with costs ; 
the solr. ordered to pay the costs, it appearing that 
pee had absconded before the bill was filed.— 

ALL v. BENNETT (1824), 2 Sim. & St. 78; 57 
E. RR. 275. 
rota et :—-Consd. Malins «. Greenway (1848), 17 L. J. 


3840. - --~.J|—-An action was commenced 
in the name of a married woman by her next 
friend against her husband & the trustee of a 
separate deed to enforce payment of an annuity 
under the deed. Defts. moved that the action 
might be dismissed or that the next friend might 
be ordered to give security for costs. This was 
supported by an affidavit of the husband that he 
believed that his wife had given no authority to 
commence the action. The husband’s  solrs. 
joined in the aflidavit & deposed the facts that the 
next friend was not a householder, & had no visible 
means of paying the costs. ‘The next friend 
replied by affidavit that he had sufficient means 
to pay any costs that he might be ordered to pay, 
but said nothing as to his having authority from 
the married woman to commence the action, & 
did not produce any authority :—Held: the 
action must be dismissed with costs, to be paid by 
the solrs. of the next friend, as he, when challenged 
to show his authority to commence the action did 
not show any.—ScuHyoTrr v. ScusotTr (1881), 19 
th. D. 04; 51 L. J. Ch. 368; 45 L. T. 333; 30 
W. KR. 329, C. A. 

3841, —-— -----.,—YEATMAN v. SNow (1888), 
4'T. L. R. 748. 

3842. - -~ .j—-CUTBUSH v. CUTBUSH (1893), 
37 Sol. Jo. 685. 

3843, Acting on forged power of attorney.]— 
An attorney who takes proceedings on the faith 
of a retainer derived through a power of attorney, 
which turns out to be forged, proceeds at his peril, 
& is liable to pay costs to a party who is affected 














by such proceeding.—DOoE d. DAVIES v. EyYTON 
(1832), 3 B. & Ad. 785; 1L. J. K. B. 253; 110 
L. R. 287. 


Annotations -—Distd. Mudry v. Newman (1834), 1° Cr. 
He & TR. 402. Refd. Collins r. Johnson (1855), 16 C. B. 
Va 
3844. ---—- Naming next friend to infant—As co- 

plaintiff.] —Where a solr. makes use of the name of 

a person as the next friend of an infant co-pltf., 

without authority expressed or implied, & no 

acquiescence is shown, on the part of the next 
friend, in the use of his name, the solr. will be 
ordcred to pay to the next friend the costs of the 
suit, including the costs of the motion to strike out 
the name of the next friend from the bill, & to pay 
also to the several defts. their costs of the applica- 
tion.—Warp v. WARD (1843), 6 Beav. 251; 12 
L. J. Ch. 332; 49 BE. R. 822. 


to compel him to pay the costs of 


dismissing the motion for review of — pltf. 
taxation, not being satisfied deft. had 
instructed him not to take such pro- instructions 


ceedings -—BirTTS v. CHAPMAN (1852), 
2 All. 450.—CAN. 


3834 ili. —-—.]- Where an attorncy 
had used pltf.’s name without his 
consent, he was ordered to repay pltf. 
the costs which he had paid to deft. on 
failure of the suit --HReENDERSON vw. 
ae (1855), 12 U. GC. RR. 288,.~- 


letters written to 


she denied 


-}—-An action, brought 


3834 iv. solr. & 
by solrs. in pltf.’s name, was 


with costs, & judgment. entered against 
The solrs. had acted without any 
written retainer from plitf., or any 
from her 
relying on instructions received from 
pitf.’s husband, which she positively 
denied ever havin 


which was not strictly 
ever hav 
On a motion made therefor by pltf., 
the judgment & all subsequent pro- 
ceedings were set aside, 
ordered to pay pltf.’s costs as between 
client, & deft.’s costs as between 
party & party.—ScRIBNEK v. PARCELLS 


SOLICITORS. 


8845. _ -The mother of an infant 
employed a solr. to prosecute a suit on behalf of 
the infant. The person first named as next friend 
in the cause died; the mother subsequently dis- 
charged the solr., & after such discharge he 
amended the bill, & named a new next friend with- 
out the mother’s sanction. The ct. ordered that, 
on payment by the mother to the next friend of the 
costs incurred by him in the suit, the next friend 
should be removed & another appointed, & that 
the solr. should pay the costs of the application 
& of the new appointment.—LANDER v. INGERSOLL 
(1845), 4 Hare, 596; 5 L. T. O. S. 304; 67 E.R. 
786. 

Annotation —Refd. Woolf v. Pemberton (1877), 6 Ch. D. 

19. 


3846. ——— Action brought in name of company 
—With authority of one director only.}—A bill 
had been filed by one of the directors of an incorpo- 
rated co., in the name of the co., praying an injunc- 
tion against the other alleged directors of the co., 
to restrain them from allotting or pretending to 
allot any shares from affixing their present seal, or 
otherwise acting or pretending to act in the name 
of the directors of the co. On motion to take this 
bill off the file, on the ground that the solr. had not 
the authority of the co., it appearing that one 
director alone had authorised such bill to be filed, 
without the consent of the other directors :— 
Held: such bill should be taken off the file, & the 
costs of the application & of the suit should be 
paid by the solr. filing such bill.—FErRGus NAviaa- 





TION & EMBANKMENT Co. v. KinGpoNn (1861), 4 
L. T. 262. 
3847. ———_ -~--- -}—Delt. & O. were the 


sole directors of & holders of an equal number of 
shares in pltf. co. O. alleged that deft. as a 
director was doing something which was injurious 
to the co., & thereupon an action was brought 
against him in the name of the co., at the instance 
of O., asking jor his remova] from the office of 
director, & in the alternative for an injunction 
restraining him from dealing with or so conducting 
the co.’s business as to injure or jeopardise its 
goodwill, There had been no resolution of the 
co. or directors authorising the bringing of the 
action, & from the constitution of the board it 
was known that no authority could be obtained :— 
Held: the name of the co. should be struck out 
as pitfs., & the action should be stayed, &, further, 
the pltf{s.’ solrs. should be ordered to pay the costs 
of the action.—WeEst END Hore.s SYNDICATE, 
Lrp. v. BAYER (1912), 29 T. L. R. 92. 

3848. Directors not properly ap- 
pointed.|—-The declaration of a chairman of the 
election of directors of a co. is primd fucie evidence 
of the validity of such election. Ina case of fraud, 
however, the ct. would grant relief to the candidates 
against whom the declaration was made. But, 
until the declaration is set aside, such candidates 
have no authority to act as directors, & when they 
caused a bill to be filed in the name of the co. it 
was taken off the file, with costs to be paid by the 








(1890), 20 O. It. 554.—CAN. 

3834 v. -] — HILDEBRAND 1, 
Franck (Sask.), (1922) 3 W. W. RR. 
755; 70D. lL. R. 538.—CAN. 

8834 vi. ——.]—-CARROLL v. JLYAN 
(1828), 2 Ir. L. Ree. ist. ser. 370.—IR. 





personally, 





Ge ine Sanin “of 3834 vii. .}-An attorney who 
‘proved, & which tnakes @ person, even a formal pltf. 


without his express current, is himself 
Hable for the costs incurred by such 
pltf.— PEED v. CUSSEN (1830), TWayes, 
66.— IR. 

3834 viii. A ase solr. who insti- 
tutes unsuccessful proceedings with- 
out authority ia not protected from 


g received :— 


& the solr. 
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solr. who filed it—-WANDSWORTH & PUTNEY GAS 
Lieut & Core Co. v. WRIGHT (1870), 22 L. T. 404; 
18 W. R. 728. 

Annotations :—Refd. Duckett v. Gover (1877), 25 W. R. 











554. Mentd. Harben v. Phillips (1883), 23 Ch. D. 14. 
3849. -|—Motion by defts. 
claiming to be duly elected directors of & in the 


name of pltf. co., asking that all proceedings in the 
action might be stayed on the ground that they 
had been instituted without the authority of the 
co., & that the solrs. by whom the writ was issued 
might be ordered to pay the costs of the action & 
of that application. The co. was formed in 1890, 
under Table A. of Companies Act, 1862 (c. 89). 
No appointment of directors was made, nor did 
the subscribers of the memorandum of association 
act as directors. Seven gentlemen, however, 
constituted themselves directors, & proceeded to 
act as such. Disputes subsequently arose which 
resulted in the present action. Pending the 
disputes the secretary of the co. convened a meeting 
of the subscribers to the memorandum of assocn. for 
the purpose of (inter alia) appointing directors. 
Ten out of the twelve subscribers attended, but 
two protested, & withdrew. The remaining eight 
appointed defts. as directors. The persons who 
had originally constituted themselves directors 
also nade an effort to get themselves duly ap- 
pointed by a document intended to be signed by 
all the subscribers to the memorandum. It was, 
however, in fact signed by seven only :—Held: 
the self-constituted directors had never been 
properly appointed. Article 62 of ‘lable A. only 
applied to continue in office directors who had been 
properly appointed in the first instance, & would 
not apply either to de facto directors or to sub- 
scribers of the memorandum of assocn. The 
subscribers to the memorandum were entrusted 
with the power of appointing directors, & they 
exercised it by appointing defts. The motion 
must therefore succeed, & the solrs. must be ordered 
to pay the costs personally —Joun MoRLEY 
BUILDING Co. v. Barras, [1891] 2 Ch. 386; 60 
L.J.Ch. 496 5 64 L. T. 856 5; 89 W. R. 619. 

3850. - -—- Solicitor unaware that authority 
invalidated—Effect of notice from opposite party.]— 
The rule that proceedings taken by a solr. without 
proper authority will be annulled with costs, to 
be paid by the solr., does not apply unless the solr. 
was aware of the circumstances which invalidated 
his authority ; & notice from the other side is not 
sufficient to fix him with knowledge, if he had good 
reason to suppose that the facts stated in the 
notice were not true.—THOMAS v. FINLAYSON 
(1870), 19 W. R. 255. 

38851. ---- Commencing action against company 
~—Without giving indemnity.|—-An order was made 
on the application of R., in a winding-up, directing 
that he should receive his costs of the application 
out of the assets. H. & co. were his solrs. in this 
application, but had no other connection with the 
co. or its affairs. ‘The costs were not paid, & R. 
became bkpt. Subsequently the Vice-Chancellor 
made an order, on the application of H. & co., that 
they should be at liberty, on giving such indemnity 
as the judge should direct, to institute such pro- 
ceedings as they might be advised against the 
former directors & promoters, to recover certain 
sums from them, appcts. undertaking to pay into 
the bank to the credit of the liquidators whatever 
was recovered, & also to abide by any order the 





liability to pa dett.’s costs by the 
fact that he acted in good faith.— 
MURPHY v,. REEVES WILLIAMS’ 
OFFICIAL ASSIGNEE, [1918] N. Z. L. R. 


189 NZ a. Compan 
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ct. or judge might make as to the costs of such 
proc Unies. H. & co. thereupon commenced 
his action in the name of the co., against the 
former directors & promoters, without having 
taken any steps to have the indemnity fixed by the 
judge. Defts. moved that all further proceedings 
might be stayed, or the suit & all proceedings 
under it set aside, on the ground that the action 
had been commenced without proper authority. 
This application was refused by the Vice-Chancellor, 
who expressed his opinion that the undertaking of 
H. & Co., contained in the order, was a sufficient 
indemnity :—Held: (1) as H. & co. were strangers 
to the co., being neither creditors nor contri- 
butories, & having no charge on the assets, there 
was no jurisdiction to give them leave to sue in the 
name of the co. ; (2) if there had been jurisdiction 
to make such an order, the action would still have 
been commenced without authority, the condition 

recedent of H. & co. giving indemnity not having 

een complied with, therefore, the action must be 
dismissed, as having been instituted without 
authority, & H. & co. must pay the costs of all 
parties, including the official liquidators ; the costs 
of the co. being taxed as between solr. & client, & 
the other costs as between party & party.—CarE 
BRETON Co. v. FENN (1881), 17 Ch. D. 198; 50 
L. J. Ch. 321; 44 L. T. 445; 29 W. R. 386, C. A. 


Annotations.—As to_(2) Apld. Fricker 7. Van Grutten, 
{1896] 2 Ch. 6149. Refd. Geilinger v. Gibbs, {1897} 1 Ch. 
479; Adama v. London Improved Motor Coach Buildera, 
11921] 1 K. B. 495. GQenerally, Mentd. Re Dronfield 
Silkstone Coal Co, (No. 2) (1883), 238 Ch. D. 511; Jee 
London Metallurgical Co., [1895] 1 Ch. 758. 


(c) Defending Procecdings. 


3852. Whether solicitor ordered to pay costs.]— 
C. & D. were trustees of a will, under which the 
funds became divisible on the death of the tenant 
for life in June, 1890. The greater part of the 
trust funds were distributed during the autumn of 
1890. D. died in Dec. 1890, & C. was left sole 
surviving trustee. The trust funds then consisted 
of £3,000 invested on mtge. & a small amount of 
railway shares. The firm of B. & G. of which G. 
was the sole surviving member, had always acted 
for the trustees. Notice had been given to pay 
off the mtge., & C. repeatedly wrote to G., who 
also acted for the mtgor., asking when the mtze. 
money would be paid. G. answered with plausible 
excuse that the mtgor. was selling other property 
to pay off the mtge., & delays had arisen in com- 
pletion. On Oct. 23, 1891, some of the bene- 
ficiaries under the will, who had been constantly 
applying to G. as C.’s solr., for accounts, took out 
an originating summons against C. for an account. 
G. entered an appearance for C. without authority 
& without any communication with C. C. having 
discovered this, moved to set aside the appearance 
& all subsequent proceedings. G. had meanwhile 
absconded, & it was found that he had received 
& retained the mtge. money :—Held: the fact 
that G. had acted as solr. for C. in all matters 
connected with the trust did not authorise him to 
enter an appearance for him as deft., & the 
appearance must be set aside with costs to be paid 
by G.—Re Gray, Gray v. COLES (1891), 65 L. T. 
743. 

Annotation :—Refd. Dillon v. Dillon & Chamberlaine (1020), 

36 T. L. R. 250. 


3853. Where authority revoked—By lunacy 
of client.| YONGE v. TOYNBEE, No. 3785, ante. 





solr. for payment by deft.’s  solrs. 
of his costa of the action on the 
ground that they warranted § thoir 
authority to act for their client, an 
incorporated co. which had never been 
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3854. , SIMMONS v. 
OPINION, Lrp., te DUNN, No. 3874, post. 

3855. ——— Where bona fide bellef in authority.] 
—Circumstances in which a solr. having entered 
an appearance & taken other steps in & litigation 
on behalf of certain defts. for whom he had in 
fact no authority to act, although he bond fide 
believed that he had authority, was ordered to 
pay their costs of setting aside the appearance & 
all subsequent proceedings as between solr. & 
client, & pltf.’s costs of the application as between 
pore i party.— PORTER v. FRASER (1912), 29 
T. IL. R. 91. 


LIBERAL 


3856. ——_—- ——— Instructions given by under- 
writers.|—-TH& NEpruNE, [1919] P. 21, n.: 88 
L. J. P. 96, n. 


(a2) Joining Parties. 

3857. Joining co-plaintiff..} —- TitTeERTON v. 
OSBORNE (1762), 1 Dick. 350; 21 E. RR. 304. 

3858. ———.|—-A bill being dismissed with costs, 
& person who was made a co-pltf. without his 
authority or knowledge is liable for the costs to 
deft. but is entitled to be indemnified by the solr.-— 
WADE v. STANLEY (1820), 1 Jac. & W. 674; 37 
EK. R. 625. 

Annotations :—Folld. Hood v. ee (1842), 6 Beav. 176. 
Apld. Jerdein v. Bright (1862), 6 L. T. 279. Refd. Nurso 
v. Durnford (1879), 13 Ch. D. 764. 

3859. .|—A bill having been filed without 
the authority of one of the co-pltfs., the ct., after 
replication, ordered his name to be struck out as 
co-pltf., & the costs of suit & of the application to 
be paid by the solr. who filed the bill.—TABBERNOR 
v. TABBERNOR (1836), 2 Keen, 679; 6 L. J. Ch. 19; 
48 li. R. 790. 

Annotation :-—Reid. Pinner vr. Knights (1843), 6 Beav. 174. 

860. .|—A bill filed without the authority 
of pltf. was dismissed with costs & pltf. was taken 
under an attachment for non-payment of costs. 

The ct. on motion ordered the solr. to indemnify A., 

but refused to release A. as against the claim of 

defts. :—Held: A. was not on such an application 
to be deprived of his right against the solr. of 
damages for his imprisonment.—Hoop v. PHILLIPS 

(1842), 6 Beav. 176; 49 E. R. 793. 

a ada :—Refd. Nurse v. Durnford (1879), 13 Ch. D. 


3861. J—A bill being filed without the 
written authority of one of several co-pltfs., & the 
evidence being unsatisfactory as to the retainer, his 
nae was struck out. as co-pltf. with costs to be paid 
by the solr.—PINNER v. KNIGHTS (1843), 6 Beav. 
174; 12 J.J. Ch. 230; 49 E.R. 792. 

3862. Where evidence of want of authority 
doubtful.}|—When a solr. makes a person a co-pitf. 
in a suit without a retamer or sufficient authority, 
he docs so at his own peril; but if the evidence of 
want of authority be doubtful. 

On motion on behalf of such co-pltf. to strike out 
his name as co-pltf., & to make the solr. pay the 
costs of the motion :—Held: he was entitled to 
have his name as co-pltf. struck out, but he must 

ay the costs of the motion himself.—Evans v. 
CINSEY (1853), 21 L. T. O. S. 178. 

_ 3863, .|—Semble : where parties have been 
joined as pltfs. without their consent, but merely 
by mistake & bond fide, & without any misconduct 
on the part of the attorney, deft. has no remedy 

















organised & which had no aasets :— 
Held: deft. co. was a legal entity, with 
unused powers, & there was nothing iy) 23 O. W 
to show that deft.'s solrs. had know- 28; 50. L. 
ledge of any defects in its organisation —CAN. 


& therefore the motion must fail.— 
CAMPBELL v. TAXICABS 


R. 141; 


SOLICITORS. 


for his costs against the attorney, even although 
their names are struck out, & the parties re- 
maining on the record are insolvent, or dead, 
or are not to be found. His remedy is only 
against pltfs. on the record ; & the remedy of such 
as have been joined without their consent is againat 
the attorney.—CoLLINS v. JORNSON (1855), 16 
C. B. 688; 3C. L. R. 1285; 241. J.C. P. 231 ; 
139 E. R. 889. 

Se aa :—Mentd. Leggo v. Young (1856), 25 L. J. C. P. 


3864. Effect of delay by client.)—M., a 
member of a firm of two solrs., M. & H., in 1847. 
without any authority given by B., instituted a suit 
in B.’s name, as one of several co-pltfs., & carried 
it on for nine years, when B., on being served with 
a subpoena for payment. of costs of some unsuccess- 
ful exceptions, became for the first time aware of 
the unauthorised use of his name :—Held: upon 
petition by B.in the suit, M. was responsible for the 
costs of the suit from beginning to end; & H., 
though not personally cogmsant of his partner’s 
misconduct, was also liable, at all events, for costs 
incurred up to the time when, upon the dissolution, 
in 1849, of the partnership between himself & M. 
his name ceased to appear on the records of the 
ct. as one of the solrs. for the co-pltfs. in the suit. 
Semble: if B. had during the course of the litiga- 
tion become aware of the use of his name, his 
subsequently omitting to interfere actively to 
prevent its continuance would not per se have been 
sufficient to relieve the solrs. from liability to him 
for the costs.-—-NORTON v. COOPER, Re MANBY 
& HWAWKSFKORD, £xe p. BITTLESTON (1856), 3 Sm. 
& G. 375; 261L. J. Ch. 313; 291. T. 0. S. 378; 
3 Jur. N.S.259; 65 EK. RR. 701. 

3865. -|—Where a debtor is joined as a co- 
pltf. in a suit by a trustee of a creditor’s deed 
under Schedule D. to Bkpcy. Act, 1861 (c. 134), 
he is entitled to have his name struck out, with 
costs against the solr., even though he may have 
given the solr. an authority to take all such steps 
as might be necessary to enforce the contract.— 
FENTON v. QUEEN’S FERRY WIRE Rorge Co. 
(1868), L. R. 7 Eq. 267; 38 L. J. Ch. 136; 20 
L. T. 207; 17 W. RR. 155. 

3866. With authority of other co-plaintiff.] 
—NURSE v. DURNFORD, No. 4029, post. 

3867. .|—A petition for the appointment of 
new trustees & a vesting order was presented in the 
names of several co-petitioners, & an order made. 
Upwards of a year afterwards an application was 
made to the ct. by persons who had been joined as 
co-petitioners that the order might be rescinded 
on the ground that they had only recently heard 
of the petition, which was in no way authorised by 
them :-——Held: the order made could not be re- 
scinded by the ct., but should be amended by 
striking out the names of appcts. as co-petitioners, 
& treating them as not having been served with 
the petition. 

Where a solr. acts without authority, he must, 
as a general rule, pay the costs thereby occasioned. 
—MRe SAVAGE (1880), 15 Ch. D. 557; 29 W. R. 348. 

3868. Effect of discontinuance of action.}— 
A co. named as co-pltfs. in an action served notice 
of motion to strike out their name, & asked that 
the solrs. who had issued the writ might be ordered 
to pay the co.’s costs on the ground that their name 
had been used without their authority. Before 
the motion could be heard the solrs. served a notice 
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88571. Joining co-plainiiff.|-BARRIE 
ane oe (1892),15 P. R. 
vy ° 


VERRALS, LTD. 
6:40. W. N. 
7D. L. R. 91. 
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wholly discontinuing the action:—Held: not- 
withstanding the discontinuance the ct. had juris- 
diction to make the order asked for.—GoLp Rrers 
OF WESTERN AUSTRALIA, Lrp. vy. DAWSON, {1897} 1 
Ch.115; 66L. J. Ch. 147; 751. 7T.575; 45 W. RR. 
285; 41 Sol. Jo. 145. 

8869. Infant.|—GEILINGER v. Gibbs, No. 
$820, ante. 


B. Acting for Non-Ewistent Client. 
8870. Solicitor ordered to pay costs.]|—GyNN v. 
Kirsy (1720), 1 Stra. 402 ; 98 BE. R. 5943; sub nom. 


GLYNN v. KIRBY, Cas. Pract. K. B. 87. 
Annotation :-—Moentd. Johnson v. Birley (1822), 5 B. & Ald. 








540. 
3871. .]|—An attorney, although he need not 
be instructed by a pltf. personally, but may receive 


instructions from any one interested in the action, 
is liable to deft. for costs if it turns out that pltf, is 
a non-existing person.—lHioskINs v. PHTLLIPS 
(1847), 16 L. J. Q. B. 339. 

3872. —-—-.|\—Where an attorney brought an 
action without direct authority, & on inquiry 
there were strong reasons for believing that pltf. 
was fictitious, the ct. made absolute a rule against 
him for payment of deft.’s costs.— Re Crnimt.ey, 
MEETEN v. NICHOLLS (1849), 13 L. T. O. S. 72. 

3873. Non-existent Faia onecel me If a 
bill is ordered to be taken off the file on the ground 
that pltfs. assume to sue in a corporate character 
to which they are not entitled, the costs will be 
ordered to be paid by the town agent of pltfs., 
& not by their solr. in the country. 

(2) Where a country solr. acts by a town agent, 
such agent, & not the principal, is liable for the 
costs of taking a bill off the file for irregularity.— 
RUTHIN CORPN. v. ADAMS (1835), 7 Sim. 345; 
L. J. Ch. 167; 58 KB. R. 870. 

3874. -——..]—A solr. assuming to act for 
one of the parties to an action warrants his 
authority, & is personally liable to the opposing 
party for costs, if it turns out that the client for 
whom he assumed to act is non-existing, or has 
revoked the authority.—Smmons v. LineRAL 
OPINION, Lirp., Fle DuNN, [1911] 1 K. B. 966; 80 
L. J. K. B. 617; 104 L. T. 26143 27 T. L. R. 278; 
55 Sol. Jo. 815, C. A. 








C. Misconduct. 
(a) In General, 

See RS. C., Ord. 65, r. 11. 

3875. General rule.|—Upon a petition charging 
a solr. with improper conduct, costs will be given 
against him, as between solr, & client.—Re 
(1824),2 L. J. O. S. Ch. 177, L. CG. 

38876. Misconduct must be connected with pro- 
ceedings.}—R. 7 Dopson (1889), 9 Ad. & HI. 
704; 535. P. 404; 112 E.R. 1379. 

Annotations :—Mentd. BR. vo. Collins (1852), 16 J. P. 230; 

R. v. Westmeath County JJ (1866), 15 W. It. 59. 


3877. —~—.|---Re Gneaa, Re PRANCE, No. 3816, 
ante. 

3878. Misappropriation of money.|—SEFTON v. 
Hint (1822), 13 C. B. 371, n.; 1388 Bb. R. 1243. 

3879. ———.]—Iic , No, 4009, post. 








(b) In Contentious Matters. 
i. In General. 
See R. 8. C., Ord. 65, r. 11. 
3880. Misconduct must amount to contempt.]— 
Commission of Bkpcy. superseded with costs; the 


PART X. SECT. 4, SUB-SECT. 3.—B. 

8873 i. Solicitor ordered to pay coats 
~——Non-excistent oorporation.J—FLATT v. 
WADDELL, TOWNSEND ». 


cute. }-—--Where 
(1889), 18 O, R. 539,—OAN. 
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b. Fatlure to file warrant to prose- 
roceedings 
stayed until the attorney filed his 
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bond to be assigned; & the proceedings to be 
impounded. The solicitor not charged with the 
costs; unless guilty of such an abuse as amounts 
to a contempt; in which case he might even be 
struck off the roll; but, the charges being denied, 
the creditor must bring an action against him. 
Sone p. HEYwoop (1806), 13 Ves. 67; 33 BH. R. 

3881. Acting on both sides.|—An attorney 
having acted for both parties in a suit, the ct. 
ordered the procecdings to be set aside, & the 
attorney to pay the costs of the cause & of the 
motion.— BERRY v. JENKINS (1826), 3 Bing. 423 ; 
11 Moore, C. P. 308; 4L. J. O. 8S. C. P. 126; 130 
Bh. R. 576. 

3882. Refusing to allow costs to be set off.]|— 
Pitf. obtained judgment against deft. in two 
actions in this ct., & deft. obtained a judgment 
against plifs. in the Ct. of K. B.:—Held: the 
attorney had no hen for his costs upon the judg- 
ments in this ct.; &, he having refused to allow 
them to be set off against the judgment in the 
K. B., the ct. ordered him to pay the costs of the 
application.— BrIDGES v, SMYTH (1831), 8 Bing. 
29; 1 Dowl. 242; 1 Moo. & 8.98; 11.5.0. P. 
33; 131 E. R. 311. : 
Annotations :——Mentd. Green »v Cobden (1837), 4 Scott, 

486; Miles v. Bough (1846), 6 L. T. O. 8. 325. 

3883. Procuring sheriff to make false return.|— 
Pitf.’s attorneys having ceased to act for him, & 
become attorneys for deft., fraudulently procured 
the sheriff to return on a ft. fa. a sum larger than 
that actually levied & accounted for to pltf. The 
ct., at the expense of the attorneys, ordered the 
return to be amended according to the fact.— 
GREEN v. GLASSBROOK (1835), 2 Bing. N. C. 148 ; 
1 Hodg. 198; 2 Scott, 2615; 1382 EB. R. 57. 

3884. Claiming excessive costs—On writ of 
summons.|-—Where the indorsement upon a writ 
of summons claims more for costs than is really 
due, the proper course of deft. is to pay the whole 
& then procure a taxation. Therefore, where a 
deft. paid Jess than the sum indorsed, & in con- 
sequence pltf.’s attorney proceeded in the action. 
although it afterwards turned out that deft. had 
paid more than pltf.’s attorney was actually 
entitled to, the ct. refused to compel pitf.’s attorney 
to pay the costs of deft. subsequent to the date 
of the payment.—-ITOPKINSON v. FINNEY (1846), 7 
LT. O.S. 112. 

3885. Bi .]}--MARTIN v. BARTON, MARTIN 
v. HULLS (1859), 32 L. T. O. S. 301. 

3886. Proceeding on forged writ—Seal forged by 
solicitor’s clerk.]—-Where an attorney’s clerk had 
fraudulently simulated the ct. seal upon a writ 
of summons, the ct. set aside the writ & all pro- 
ceedings thereon, & ordered the attorney, though 
blameless, personally to pay the costs.—DUNKLEY 
v. Farris (1851), 11 C. B. 457; 138 E.R. 551. 

3887. Giving bad advice.|—Re YARDE & LOADER 
(1886), 21 L. J. N.C. 44. 

8888. Defending with knowledge that no defence 
possible.}—-WILKINS v. GREER (1884), 28 Sol. Jo. 
535. 

3889. Failure to deliver bills of costs—Agree- 
ment for payment made under pressure.| MORGAN 
v. HiaGins (1859), 1 Giff. 270; 32 L. T. O. S. 
290; 5 Jur. N.S. 286; 7 W. R. 273; 65 E.R. 
915. 

Annotations :— Refd. Davies v. Parry (1859), 83 L. T. O. 8. 

197; Watson v. Rodwell (1878), 7 Ch. D. 623. 





warrant to prosecute, & the warrant 
was not filed, the attorney was ordered 
to pay deft.’s costa of defence, & of 
staying Ui cgtran “areal iy i TURN- 


d 
ape eB BULL (1852), 1 P. R. 88.—C 
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Sect. 4.——Liability for costa: Sub-sect. 3, C. (b) 4, 
di. de iti.) 

3890. Acting against former client—-Wrongly de- 
fending action—To set aside deeds prepared by 
himself.|-—A suit which had been instituted to set 
aside certain deeds & documents by which pltf. 
had conveyed away the whole of her property, 
& to recover back the property lost by means of 
them, was defended on behalf of the party who 
claimed under the deeds by the solr. who had 
prepared the documents sought to be impeached. 
The bill was then amended by making the solr. 
a party for discovery, & asking that he might be 
ordered to pay the costs of the suit. The amended 
bill also contained charges of improper motives 
against him, which were not sustained :—Held : 
his having defended the suit on behalf of principal 
deft., & endeavoured to support the transactions 
sought to be impeached, in addition to want of 
caution in the preparation of the documents 
themselves, were sufficient reasons for ordering 
him to pay the costs of the suit if the estate sought 
to be made liable were insufficient to pay them, 
notwithstanding that the charges against) him 
were not sustained. Jt was an additional cir- 
cumstance against him, that when he acted as 
solr. in the suit, he knew that the estate sought 
to be made liable would probably not be able to 
pay the costs of the suit.—BAKER v. LOADER 
(1872), L. R. 16 Eq. 49; 42 L. J. Ch. 1133; 21 
W. R. 167. 

Annotations — Consd. Clark +. Girdwood (1877), 7 Ch. D. 


9. Apld. Phosphate Sewage Cu. v. Hartmont (1877), 5 
ror TI). 394. Refd. Welman vr. Welman (1880), 15 Ch D. 


0 . 

3891. Misconduct in bankruptcy proceedings— 
Solicitor of trustee in bankruptcy.|— The right of 
the solr. to a trustee in bkpcy. to be paid Jus costs 
out of the bkpt.’s estate is only the right of his 
client, the trustee ; he has no independent right. 
lf cither the trustee or the solr. has been guilty 
of misconduct, the ct. can refuse to allow the 
solr.’s costs to be paid out of the estate, & this 
notwithstanding that the costs have been taxed 
& an allocatur has been made by the taxing 
master.—e Poo.ey, He p. 
Ch. D. 685; 51 L. J. Ch. 8103; 47 L. T. 177; 30 
W. R. 650, C. A. 

Annotations :—Consd. Re Humphreys, hap. Lioyd-George 
& George, [1298] 1 Q. B. 520. Mentd. fe Raker, ic p. 
Baker (1887), 63 . T. 233. 

3892. -- Acting without authority of official 
rea acai FITZGERALD (Jord) (1914), 3112 

. T. 86, 





ii. LInstituting Improper Proceedings. 


3893. Fraudulent proceedings.] — Bill to set 
[settlement] aside was dismissed with costs, & 
defts. were held entitled to that judgment even 
against pitf. who was made so without authority : 
but his whole expense, & also the whole expense 
above the costs taxed of all defts. except the 
husband, were decreed to be paid by solr. for 
pes the transaction being considered as a com- 

ination between husband, creditors who autho- 
rised the bill, & the solr., to defraud the children. 
—Dunpvas vy. DUTENS (1790), 1 Ves. 196; 2 Cox, 
Eq. Cas. 235; 30 HB. 2. 298, L. C. 

Annotations :—Congsd. Nurse v. Durnford (1879), 13 Ch. D. 

764. Refd. Bligh +. Tredgett (1851), 5 De G. & Sm 


v. Cooper, Ite Manby & Hawksford, Fr p. 


i4, orton 
Bittleaton (1856), 3 Sm. & G. 375; Williams v. Preston 


(1882), 51 L. J. Ch. 927. Mentd. Shaw v. Jakeman 
PART X. SECT. 4, SUB-SECT. 3.- 
eens C. (b) li. 
a. Breach of trust commitied agatnst e. Veralious proceedings—Three 


mortgagor-client.J—MCCANN v. DEMPHEY 
(1857), 6 Gr. 192.— CAN, =: 


HARPER (1882), 20° 


cutions against defendant.)—HENRY 1. 
COMMERCIAL BANK (1860), 17 U. C. R. 


SOLICITORS. 


(1803), 4 East, 201; Randall v. Morgan (1805), 12 Ves. 
67; Rider v. Kidder (1805), 10 Ves. 360; Sims v. Thomas, 
Strachan v. Same (1840), 12 Ad. & El. 536; Lassence v. 
Tierney (1849), 1 Mac. & G. 551; Surcome v. Pinniger 
(1853), 17 Jur. 196; Warden v. Jones (1857), 23 Beav. 
487; Goldicutt v. Townsend (1860), 28 Beav. 445; 
Trowell v. Shenton (1878), 8 Oh. D. 318; Colonial Bank v. 
Whinney (1885), 11 App. Cas. 426; British Mutoscope 
& Biograph Co. v. Homer, [1901] 1 Ch. 671; Re Holland, 
Gregg v. Holland, [1902} 2 Ch. 360. ; 
3894, ———.]—Tenant cannot file a bill of inter- 
peer against his landlord on notice of ejectment 
y a stranger under a title adverse to that of the 
landlord. On suspicion of collusion an inquiry 
into the circumstances was directed ; & the report 
confirming the fraud the bill was dismissed with 
costs to the landlord, as between attorney & 
client, to be paid by pltf. & his solr.; the latter 
to show cause why he should not be struck off 


the roll.—DuNaty v ANGOVE (1794), 2 Ves. 
304; 7 De G. M. & G. 278,n.; 30 EH. R. 644, 
L. C 


‘Annotations :-—~Apld.. Wheatley v. Bastow (1855), 7 Do 
G.M. & G. 261. Refd. Goodwin v. Gosnell (1845), 2 Coll. 
457; Andrews v. Barnes (1888), 39 Ch. D. 133. Mentd. 
Johnson v. Atkinson (1796), 2 Anst. 798; Clarke t. 
Byne (1807), 13 Ves. 383; Bowyer v. Pritchard (1822), 11 
Price, 103; Stephens v. Callanan & Salwey (1823), 12 Price, 
158; Gore v. Bowser (1855), § W. R. 430; Cook v. Rosslyn 
(1859), 1 Giff. 167. 

3895. .|—Commission of bkpcy. superseded 
with costs, for fraud & misconduct. The solr. 
charged with costs ; not as having taken creditor’s 
accounts of the amount of his debt, without 
sufficient inquiry, being pressed by an execution ; 
but as having by a false description obtained the 
docket contrary to the Central Order of Lord 
Rosslyn.—Er p. Conway (1806), 13 Ves. 62; 33 
E.R. 218, 1. C. 

Annotation :—Distd. or p. Heywood (1806), 13 Ves. 67. 
3896. .|—Upon superseding a fraudulent 

commission of bkpcy. the solr. charged with costs 

as well as the other parties ; except as to a criminal 
prosecution, not under a direction in bkpcy. & 

m which he was not deft. No objection, that a 

commission of bkpcy. was taken out for the 

express purpose of defeating an execution.—E-2 p. 

ArkowsMITH (1807), 14 Ves. 209; 33 H.R. 501, 








L. Cc. 
Annotations :— Refd. Clarkson ». Parker (1838), 7 Dowl. 87. 
Mentd. Fax p. Binmer (1816), 1 Madd. 250. 


3897. - -}—-Where an act of bkpcy. was con- 
certed between the solr., petitioning creditor & 
bkpt. for the sole eed Rage of defeating an execu- 
tion creditor & the solr. was the prime mover of 
the plot. The fiat was annulled with costs as 
against the solr., bkpt. & petitioning creditor.— 
Re Harvy, Lr p. BARNETT (184]), 2 Mont. D. & 
De G. 325; 5 Jur. 757, Ct. of R. 

3898. Groundless application.!|—If deft.’s attor- 
ney, without sufficient ground, directs an applica- 
tion under the statute 43 Geo. 3, c. 46, that plftf., 
having held deft. to bail & recovered at trial 
less than £10, shall pay deft.’s costs; the ct., in 
discharging the rule, will direct the costs of the 
motion to be paid by the attorney.—ROLFE v. 
RoGERS, RoGERS v. BuRGEsSS (1811), 4 Taunt. 
191; 128 BE. R. 302. 

3899. Unnecessary proceedings — Petition by 
bankrupt.]—Bkpt. presenting an unnecessary peti- 
tion, his solr. ordered to pay 40s. costs.—Re 
PARKER, Ex p. PARKER (1819), Buck. 313. 

3900. .|—Re CooKE (1889), 6 T. L. R. 407 ; 
33 Sol. Jo. 397, C. A.; revag. 8. C. sub nom. Re 
A Souicitor, 6 T. L. R. 835, D.C. 








104.— CAN. 

f. Nothing involved in appeal except 
question of costs..}—An order for costs 
against a solr. personally will not 
be mado (in the ubsence of proof 


Parr X.—Sonicirors As OFFICERS OF THE Hicn Court. 


3901. Vexatious proceedings.|—The attorney & 
complainant shall pay costs upon the discharging 
of a rule obtained against a justice of the peace 
upon grounds appearing to be frivolous.—l. v. 
FrcLDING (1758), 2 Burr. 654; 97 E. R. 495. 
Annotation :—Mentd. Caddy v. Barlow (1827), 1 Man. & 

Ry. K. B. 275. 


3902. —-— Repeated notices of justifying bail.|— 
The ct. will compel an attorney to pay the costs 
occasioned by his vexatious conduct in giving 
repeated notices of justifying bail at chambers in 
vacation. 

Where deft. had been removed by habeas corpus 
from Lincoln Castle to the K. B. prison, & pltf. 
has been put to the expense of inquiring after 
six sets of bail, as to one of whom a false descrip- 
tion had been given, the ct. ordered deft.’s attorney 
to pay the costs incurred by pltf., although it 
was sworn that he had no personal knowledge of 
the misdescription & insufficiency of the bail.— 
BLUNDELL v. BLUNDELL (1822), 5 B. & Ald. 533; 
1 Dow. & Ry. K. B. 142; 106 H.R. 12386. 

3903. Frivolous & vaxatious action.) — 
Semble: if a bill be dismissed at the hearing with 
costs, & pltf. be then out of the jurisdiction, & 
pltf.’s suit be so frivolous & vexatious that the 
bill could not have been filed bond fide in expecta- 
tion of a favourable decree, or if the solr. of pitf. 
guarantee his chent against the costs of the suit, 
the ct., upon the petition of deft., will compel 
the solr. of pltf. to pay the taxed costs.-—-COCKLE 
v. WINTING (1829), L Russ. & M. 43; Taml. 55; 
39 1. R17. 

nolations.—Refd. fe Jones (1870), 6 Ch. App. 497; 

Seott v. Hitchcock (1904), 20 T. L. R. 759. 

3904. —_-- -—-— Impecunious client.]— Warp 
v. PROCTER (1891), 7 'T. L. R. 2414, D.C. 

3905. Improperly continuing proceedings-—After 
offer to pay.|—Costs imcurred subsequently to an 
offer to plif.’s attorney, to pay the costs of an at- 
tachment for non-payment of costs irregularly 
issued & to waive the attachment, ordered to be 
paid by pltf.’s attorney.—HALTON v. STOCKING 
(1831), 2 Cr. & J. 60; 1 Dowl. 296; 2 Tyr. 
165; 1). 5. Bx. 38; 149 E.R. 25.° 

3906. Improper petition—In_ bankruptcy.] — 
Attorney, under the circumstances, ordered to 
pay the costs of an iniproper petition in bkpcy.— 
Av p, CUTHBERT (1815), 1 Madd. 78; 56K. It. 30. 

3907. —-—.|—Costs of an improper petition, 
ordered to be paid personally by the solr. to 
petitioncr.—Re LLEWELLYN, Ex p. WILLIAMSON 
(1833), 2 L. J. Bey. 48. 

8908. Suing in wrong court—In disobedience to 
client’s instructions.|—Deft. being indebted to 
pltf. in the sum of £4 pltf.’s wife called upon 
an attorney requesting him to write to deft. for 
the amount, & if he did not pay within a certain 
time to sue him in the county ct. Subsequently 
to this the attorney called upon pltf.’s wife to know 
if the amount had been paid, & finding that it 
had not, he desired that the amount should not 
be received unless the sum also of £2 was paid 
for costs, as he had brought an action in the 
Bail Ct. Upon surprise being expressed at this 
course being pursued, he offered to take £2 & say 
nothing more of it. Nothing more was heard of 
the matter until deft. obtained a rule for judgment 
as in case of a nonsuit, which was the first intima- 
tion which pltf. had of any action having been 
commenced in the Bail Ct. :—Held: the attorney 





of misconduct) on the ground that 
nothing was involved in the appeal 
except costs of the ap pal he. v. 
GEROW, Hz p. Grose (1915), 43 N. B. R 
352.—CAN, 
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89181. False plea.}—Where in eject- 
ment deft., by his plea, purports to 
defend for a part of the land claimed 
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must discontinue the action, & pay all costs of 
the action brought in the Superior Ct.—HoLr v. 
a (1851), 18 L. T. O. S. 98, 111; 15 J. P. Jo. 
55. 

3909. High Court instead of county court.| 
—WARD v. PROCTER (1891), 7 T. L. R. 244, D. C. 

3910. Prohibition obtained against proceedings— 
On facts within knowledge of solicitor.]|—Semble : 
the attorney of plitf. in the Mayor’s Ct., against 
whom a prohibition has been obtained upon facts 
within the knowledge of such attorney was per- 
sonally liable for the costs of such prohibition. 
—ROBINSON v. EMANUEL (1874), L. R. 9 C. P. 
414; 43 L. J.C. P. 244; 30 L. T. 500. 
Annotations :-~-Refd. Evans v. Mishotson (18 75), 32 


664. Mentd. Hawes v. Paveley (1876), L. J. 9: 
R. v. County of London JJ. & L.C.C., [1891] 1 Q. B. 


3911. —-—.]—-GoLp v. TuRNER (1874), L. R. 

10 C. P. 149; 23 W. R. 732. 

Annotations -—Refd. Hvans v. Nicholson (1875), 32 L. T. 
664. Mentd. Ells v. Fleming (1876), 1 CG. PB. D. 237° 
Hawes v. Paveley (1876), 46 L. J. Q. BL18, R.v. London 
Corpn. (1892), 61 L. J. Q. B. 329. 

3912. Where no opportunity to solicitor to 
show cause.|—-The order for the costs of prohibi- 
tion will not be made against pltf.’s solr. personally, 
unless the rule has been moved for in that form 
& the solr. has had an opportunity of showing 
cause.—-RoGERS v. LONDON, CHATHAM & DOVER 
Ry. Co. (1877), 26 W. R. 192. 

3913. Unsuccessfully applying for judgment 
under R.S.C., Ord. 14.) WARD v. PROCTER (1891), 
7. L. R. 244, D.C. 

3914. Where no chance of success.|—TAYLOR 
v. LAWRENCE (1892), 27 L. Jo. 422. 

3915. Unreasonable haste.|—Pitf. being bene- 
ficially entitled under a will to a onc-ninth share 
of a suin of £900 expectant on the death of a 
tenant for life, demanded from the trustees of the 
will particulars of the investments of testator’s 
estate. The estate was amply sufficient for pay- 
ment of the legacy. Pitf.’s solr. having shown 
unreasonable haste in commencing lhtigation, the 
application for particulars was granted without 
costs as between the parties, but an order was 
made against the solr. under R. 8S. C., Ord. 65, 
r. 11. he should be disallowed his costs against 
his client.—Re DARTNALL, SAWYER v. GODDARD, 
[1895] 1 Ch. 474; 64 L. J. Ch. 341; 72 L. T. 
404; 43 W.R. 644; 12 R. 237, C. A. 

3916. Proceedings not in client’s interest.|—- 
The solr. of applt. will be ordered to indemnify 
his client agamst the costs of the appeal if it was 
prosecuted not in the interests of the chent, but 
for the purposes of the solr.—HARBIN v. MASTER- 
MAN, [1896] 1 Ch. 351; 65 L. J. Ch. 195; 73 L. T. 
591; 44 W.R. 421; 12 T. L. R. 105, C. A. 


Annotations :-— Mentd. Re Travis, Frost v. Greatorex (1900), 

69 L. J. Ch. 663: Ite Evans & Bottell’s Contract, (1910) 
aoa 438; Re Karle, ‘fucker v. Donne (1923), 131 L. T. 
383. 





L. T. 
B. 18; 
453. 





Speculative actions.|—Sce Part X., Sect. 6, post. 


iii. Improper Pleadings. 

3917. General rule.|—-A declaration reduced 
from four counts to two, & attorney to pay costs.— 
MACKDONNEL v. GUNTER (1736), Cooke, Pr. Cas. 
128; 125 EK. R. 1001; sub nom. MACDONALD v. 
GUNTER, Barnes, 335. 

3918. False plea.] — FERGUSON v. MACRETH 
(1784), 4 Term Rep. 371, n.; 100 EH. R. 1070. 


Annotations :—Mentd. Kepp v. Wisgett (1848), 6 ©. B. 280; 
YTurquand v. Hennet (1849), 7 C, B. 179. 


Itf.'8 writ, but in fact describes a 
pitt. will be entitled] to 
judgment. If such a plea be put in 
with the design of misleading, the 
attorney may be made Hable to pay 


in 
different lot. 
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Sect, 4.—Liabdility for costs: Sub-sect. 3, C. (b) vit. 


3919. -|—Where a sham plea was pleaded, 
calculated to raise issues requiring different modes 
of trial, the ct. suffered pltf. to sign judgment as 
for want of a plea, & made deft. or his attorney 
pay the costs occasioned by the plea, & the costs 
of the rule for correcting the proceedings.— 
THOMAS v. VANDERMOOLEN (1818), 2 B. & Ald. 
197; 106 E. R. 3389. 

Annotation :—Refd. Young v. Gadderer (1823), 1 Bing. 380. 

3920. .]—Sham pleas tendering issues which 
required different modes of trial, & pleaded so as 
to entrap pltf., set aside with costs to be paid by 
the attorney, though he was expressly instructed 
by deft. to plead a dilatory plea.—VINCENT v. 
GROOME (1819), 1 Chit. 182. 

3921. ——-.]|—False plea put in for delay, 
ordered to be taken off the file with costs, to be paid 
by the solr.—AUBREY v. ASPINALL (1822), Jac. 
441; 37 BE. BR. 017, L. C. 


Annotation :—Refd. Ie Commonwealth Land, Building, 
pete & Auction Co., Ex p. Hollington (1873), 29 L. T. 


3922. -|—If a mere sham plea is so 
ingeniously drawn as to render it necessary for 
pitf.’s attorney to consult counsel, & thereb 
cause delay & expense, the ct. will permit pltf. 
to sign judgment as for want of a plea, & make 
deft. or his attorney pay the costs.—SHADBOLT v. 
BERTHOUD (1822), 1 Dow. & Ry. K. B. 446. 
aieniaies kona, Corbett v. Powell (1822), 1 Dow. & lhty. 


3923. .—Declaration by exor. on bond, 
delivered on Feb. 1, sham plea on Feb. 6, of an 
assignment of the bond before the death of testator 
& payment to the assignee ; deft. ruled to abide 
by plea on Feb. 16, replication took issue on the 
payment pleaded, & pltf. entered a simaliter for 
deft. ; similiter struck out by deft., who filed 
demurrer to the replication :—Held: notwith- 
standing pitf.’s delay he might sign judgment as 
for want of a plea, & the ct. ordered pltf.’s attorney 
to pay the costs.—CoRBETT v. POWELL (1822), 1 
Dow. & Ry. K. B. 448. 

SP A Snuth v. Hardy (1832), 1 Moo. & S. 

3924. False allegation in interpleader proceed- 
ings.|-—A bill of interpleader, where the whole 
ground for relief rested on a false allegation of a 
threat & intention by one of defts. to bring an 
action, was dismissed ; & pltf.’s solr. who filed the 
bill, being proved to be aware that the allegation 
was groundless, it was ordered on the petition 
of one of defts., for whom he also acted as solr., 
that all items in his bill of costs in respect of the 
interpleader suit be disallowed.— Re Hook, Cook 
v. ROSSLYN (HARL) (1861), 3 Giff. 175; 5 L. T. 
133; 66 E. R. 371; sub nom. Cook v. Ross_tyn 
(Ear), RossLYN (EARL) v. WALROND, He TiooK, 
7 Jur. N.S. 1070. 

3925. Unreasonable plea of fraud & undue 
influence.|—-Upon an application by pltf., who was 
propounding a will for which the ct. pronounced, 
that deft.’s solr. should be ordered to pay the costs 
upon the ground that charges of undue influence 














the costs out of his own pocket.— 
MCMARSTERS tv. GRAHAM (1859), 2 
Thom. 417.-—CAN, 

3918 ii. -}—HADLY v, SHERMAN 
(1859), 2 Thom. 416 --CAN. 

g. Facts suppressed in petition |— 
Re NEsuITr (1850), 2 Ir. Jur. 252. —IR, 


PART X. SECT. 4, SUB-SECT. 3.— 
C. (b) iv. 





h. General rule.]—- Where a solr. pide Mgt 


adopts a course obviously unreasonable get anide 


& perverse, bo will be ordered to pay 
the costs occasioned thereby.—Bnrie- 
He v. SMITH (1869), 2 Ch. Ch. 462.— 


k. Migleading solicitor for oppo- 
site party.}—An attorne 
ceived a declaration without denying 
that he was deft.’s attorney, & a plea 
having been requested 
he not denying his 
character as attorney for deft., the at. 
lnterlocutory 
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& fraud had been unreasonably placed on the 
record :—Held : as the facts did not show that the 
solr. had made the case his own & was really 
the person fighting the case, he ought not to be 
ordered to pay the costs pabstienye bi In such a 
case there is no difference between the case of pltf. 
& that of deft.—Scotr v. Hircnucock (1904), 20 
T. L. R. 759. 


iv. Improper Conduct During Proceedings. 


2926. Affidavits taken before solicitor in cause.] 
——Affidavits taken before a person who was a solr. 
in the cause cannot bo read. The petition dis- 
missed, & the costs directed to come out of the 
solr.’s pocket who took the affidavits.— Re HoGan 
(1754), 3 Atk. 813; 26 KE. R. 1264, L. C. 


Annotations :—Refd. Foster v. Harvey (1863), 11 W. R. 899 ; 
Ree Gregg, &e Pranco (1869), L. R. 9 an 137; Re Common- 
wealth Land. Building, Estate & Auction Co., Hz yp. 
diolington (1873), 29 L. T. 502; Bourke v. Davis (1889), 

Ch. D. 110. 


8927. Swearing falsely.|—Deft. in putting in 
bail, misinstructed the filazer as to the Christian 
name of one of two pltfs. ;_ pltf.’s attorney there- 
upon swore that there were no bail in that action 
& moved that deft.’s attorney might pay debts 
& costs for superseding deft. The ct. discharged 
the rule with costs, to be paid by the attorney so 
swearing.— CLARKE v. GORMAN (1811), 3 Taunt. 
402; 128 BE. R. 195. 

3928. -~---.! -RIDSDALE v. LAUTOUR (1851), 17 
L. T. O. S. 77. 

3929. Giving wrong evidence —- As to Identity 
of witness.|—PItf.’s attorney, in a cause tried at 
Nisit Prius, contradicted the testimony given by 
one of deft.’s witnesses, who had sworn that he 
never had had any conversation with the former 
on the subject in question—by stating positively 
that he had, & what the conversation was. Deft.’s 
witness was in consequence committed for perjury, 
but was afterwards discharged, on the attorney 
stating the next day that he might have been 
mistaken in the person of the witness for that of 
his brother, who greatly resembled him. An 
application being made for a new trial under these 
circumstances ; & that pltf. or his attorney should. 
be ordered to pay the costs of the former trial ; 
the ct. granted a rule accordingly, which was 
afterwards made absolute, the ct. ordering pltf.’s 
attorney to pay the costs of the former trial.— 
TRUBODY v. BRAIN (1821), 9 Price, 76; 147 HE. R. 26. 

3930. Refusal to disclose name of client.]—PItf. 
in an action on a statute passed for the preserva- 
tion of game, being insolvent, & his attorney 
refusing to tell by whom he was employed, the ct. 
directed the action to be stayed, & ordered the 
attorney to pay the costs that had been incurred. 
unless in ten days he gave security for the payment 
of the costs.-Smiru v. Matson (1824), 2 L. J. 
O. S. K. B. 92. 

3931. Improperly signing judgment.]—-Where 
a plea was delivered after the time for pleading 
had expired, but before judgment actually signed, 
of which pltf.’s attorncy was informed, but 
afterwards, on the ground that the time for plead- 
ing was out, signed judgment, the ct. set aside the 


signed for want of 4& plea, without 
costa, but stated that they would on 
application against the attorney order 
him to pay the costs.—-DOBIE v. 
eae (1834), 2 O. 8. 285.— 
having re- 1. Tender of costa unrearonatily re- 
fused. |---RUTTAN v. ROBERTSON (1845), 
2U.C. R, 3 AN 


from im 
m. Notice of discontinuance served 
twelve months after final j 


udgment 
judgment, entered.|}—Two defta.,, F. & W., not 
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judgment for irregularity, on payment of costs by 

Itf.’s attorney.—. ILL v. SEMPLE (1832), 2 
Br. & J.358 ; 1 Dowl. 316; 2 Tyr. 312; 1L. J. Ex. 
102; 149 E. R. 153. 

39382 .J}—A writ issued in an action intended 
to be brought against one John G., by mistake 
described him as Henry G., & was served upon 
Henry G. The mistake in the service being dis- 
covered, notice was given to Henry G. not to 
appear. A copy of a pluries summons was some 
months afterwards left at the residence of John G., 
the real deft., still describing him as Henry G. 
Deft. gave this copy to Henry G., in whose name 
L., an attorney, entered an appearance, demanded 
a declaration, & afterwards, with full knowledge 
that the dg ee was not appearance in the 
cause, signed judgment of non pros. for want of 
a declaration. The ct. set aside the judgment for 
irregularity, with costs to be paid by the attorney. 
—BELCHER v. GOODERED (1847), 4 C. B. 472; 16 
L. J. ©. P. 1786; 9. T. O. 8.127; 136 EB. R. 591. 

3933. 1I—C. L. P. Act, 1852 (c. 76), s. 25, 
which enables pltf. to make on the writ of summons 
a special indorsement of his claim, with interest, 
is not confined to cases in which interest is payable 
by contract, express or implied. 

But in all cases, except those of bills of exchange 
& promissory notes, if a pitf., by such indorsement 
claims interest where it is not due by contract, 
express or implied, & on default of appearance 
signs judgment for it, the ct. will set aside the 
judgment, & make the attorney pay the costs.-— 

ODWAY v. Lucas (1855), 10 Exch. 667; 3 
C. i. R. 615; 24 1. J. Ex. 155; 24 L. T. O.S. 
277; 1 Jur. N.S. 420; 3 W. R. 212. 

Annotations :-—Reid. Ryley v. Master Sheba Gold Mining 


Co. v. Trubshawe, [1892] 1 Q. B. 674. Mentd. Wilks ». 
Wood, [1892] 1 Q. B. 684. 


3934. Improperly adding word to summons— 
Without leave of judge.|—The word “‘ peremptory ” 
was put upon a summons to attend at chambers 
without the authority of the judge, & the ct. 
inflicted the payment. of costs upon the attorney.— 
FINNERTY v. Sure (1835), £ Bing. N.C. 649; 1 
IIodg. 158; 1 Scott, 743; 131 16. R. 1267. 

3935. Refusal of counsel to admit documents-— 
In breach of agreement to admit—-Solicitor not 
present at trial.|—Where pltf. was non-swiled in 
consequence of a refusal by deft.’s counsel at the 
trial to admit certain documents which had been 
agreed to be admitted by deft.’s attorney's agent, 
the ct. granted a new trial, with costs to be paid 
by deft., but they refused to make deft.’s attorney 
pay the costs, because he was not present at the 
trial when the objection was taken, & had given 
no instructions to counsel to do so.—Dor d. 
TINDAL v. ROE (1836), 5 Dowl. 420. 

3936. Making scandalous statements—In reply 
to interrogatories.|-—The attorney for defts. hav- 
ing been examined as their witness, & having made 
certain scandalous & impertinent statements in 
his depositions in reply to the last interrogatory, 
was compelled to pay the costs of expunging such 
scandalous & impertinent matter—GUDE  »v. 
Mu™MForRD (1837), 2 Y. & C. Ex. 445; 1 Jur. 577; 
160 EK. R. 471. 

Annotations -—~Mentd. Baily v. Boult (1851), 14 Beav. 
595; Pridie vw. Field oe 19 Beav. 497; Banke v. 
Braithwaite (1862), 32 L. J. Oh. 35; te Grant, Nevinson 
5 3] 


- United Kingdom Temperance & General Provident 
Institution (1915), 59 Sol. 
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8937. Improperly applying for special jury— 
Application not proceeded with..—-BLACKBURN v. 
GILLETT (1850), 15 lL. T. O. S. 256. 

3938. Making wilful misrepresentation—Where- 
by amendment refused.|—-Where the judge refused 
an amendment at the trial by reason of the wilful 
misrepresentation of pltf.’s attorney, the ct., in 
making absolute a rule for a new trial on the 
ground that the amendment ought to have been 
made, ordered that the attorney should pay the 
costs of the rule-—WILLIAMS v. JoNES (1855), 26 
L. T. 0.8.93; 4 W. RB. 99. 

3939. Improperly opposing application—To set 
aside attachment for non-payment of purchase- 
money—Where failure to make good title.|— 
Lands having been ordered by the ct. to be sold 
by private contract, an application was made by 
an illiterate person to the vendor’s solr., who had 
the conduct of the sale, to become a purchaser of 
part of the premises ; & a conditional contract was 
entered into, whereby the vendor agreed to sell 
& the purchaser to purchase the premises for £100. 
The purchaser also agreed at his own expenso to 
obtain an order of the ct. confirming the sale, 
& in default that the vendor might obtain such an 
order at his, the purchaser’s, expense. On the 
same day the purchaser gave a written retainer 
to the vendor’s solr. to act as his attorney. The 
purchaser was a marksman, & both the above 
instruments were witnessed by the same solr. 
Afterwards an order was obtained confirming 
the purchase & ordering payment of the money. 
The purchaser, after the contract, finding that a 
good title could not be made to the premises, failed 
to pay the purchase-money, whereupon another 
order was obtained for payment, in default of 
which the purchaser was attached & committed 
to prison. On motion to set aside the attach- 
ment, the vendors & their solr. opposed the applica- 
tion. The ct. ordered the attachment to be set 
aside, & prisoner to be discharged, the agreement 
to be cancelled, & the costs of the prisoner through- 
out the proceedings. & of all parties on the motion, 
to be paid by the solr.—BROMAGE v. DAVIES, 
BroMaGE v. SNEAD, Re Games (1858), 31 L. T. 
O.S. 280; 4 Jur. N.S. 683. 


Annotation: ~—Refd. Re Commonwealth Land, Building, 
Estate & Auction Co., Hx p. Hollington (1873), 29 L. T. 
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3940. Refusal to produce order to registrar—For 
payment of money out of court.|—An order was 
made for the payment out of ct. of a sum of money 
to a married woman for her separate use. The 
solr. who had the charge & carriage of the order 
refused to produce it to the registrar, to enable 
him to countersign the cheque of the Accountant- 
General, except upon condition of his being paid 
thereout a sum of money, which, he alleged, he 
had advanced to the lady, or become security for, 
upon the faith of his being repaid out of the said 
money. Upon motion, he was directed to produce 
the order & to pay the costs of the motion.— 
BENYON v. AMPHLETT, te SIDNEY (1862), 8 Jur. 
N.S. 759. 

8941. Unreasonable insistance on rights—On 
taking accounts in chambers—Adjournment of 
particular Items to judge.|—-Where accounts are 
being taken in chambers before the chief clerk, 
either party has a right to have an item which has 


o. 316. 
defending an interlocutory judgment ing defts. for about a year after final wages vf crew unless funds provided 
was entered against then. otice of judgment entered. Judgment was by crew.)—Re ATTORNEY & OCcTOR 


discontinuance as to remaining defts. 
was filed & final judgment entered 
against F. & W., the names of the other 
defts. having been omitted from the 
final judgment. The notice of dis- 
continuance waa not served on remain- 


to defend. 


set aside & defts. KF. & W. allowed in 

Pltf.’s solr. who entered 

final judgment, to pay costs.—Mac- 

DONALD ¥v. FAIRCHILD Co. 

(1909), 11 W. L. R. 236.—CAN, 
n. Refusal of attorney to claim for 


(1866), 1 Ind. Jur. N. S. 305.-—IND. 
0. Making uxnlful misrepresentation.] 
—Ilf pitf.’s attorney wilfully in the 
bill describe pltf. as rosident within 
the jurisdiction when in fact he is 
resident oyt of the jurisdiction, he 


(Man.) 
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been found against him adjourned before the judge 
without taking out a summons for that purpose ; 
& where a question of principle is involved in a 
particular item it may be necessary to do this. 
But the ordinary practice is to wait till the account 
is completed, & then take the adjournment once 
for all before the judge. If a solr. were to insist 
upon his right to take particular items before the 
Judge in an unreasonable manner, the ct. might 
make him pay the costs personally.—UptTon v. 
Brown (1882), 20 Ch. D. 731; 47 L. T. 289; 
30 W. R. 817, C. A. 


Annotations :-—Mentd. Walker v. Bunkell (1883), 52 L. J. 
Ch. 696; Hewlings v. Graham (1901), 70 L. J. Ch. 568. 


8942. Failure to pay court fees.|—-BAKEWELL 
v. CORNISH (1886), Z'imes, Nov. 24. 

3943. Suppressing facts —- Pending bankruptcy 
proceedings.|—-SCHMETTEN v. FAULKS (189%), 37 
Sol. Jo. 389. 

3944. Pending lunacy petition.]/—-A solr. 
believing his client to be of sound mind, obtained 
an order for her on an ex p. application without 
disclosing the fact that a petition in Lunacy was 
pending against her. She was subsequently found 
to be of unsound mind. Upon an application to 
discharge the order :—Held: the solr. had not 
been guilty of such professional misconduct as 
to make him liable for the costs.— Re ARMSTRONG 





(GEORGE) & Sons, [1896] 1 Ch. 536; 65 L. J. Ch. 
258; 74 LL. T. 184; 44 W. R. 281; 40 Sol. Jo. 
228. 


Annotation :—Mentd. Didisheim v. London & Westminster 
Bank, [1900] 2 Ch. 15. 


3945. Improperly issuing subpena — Without 
authority of master.}—Re SANDERS (1919), 147 
L. T. Jo. 212. 





(c) In Non-Contentious Matters. 


3946. Drawing fraudulent deed—Where acting 
under directions of client.|——An attorney’s saying 
that he only followed directions in drawing deeds 
under fraudulent circumstances, will not excuse 
him from paying costs.—BENNET v. VADE (1742), 
as reported in 2 Atk. 324. 

Annotations :-—Reld. Bellamy v. Sabine (1835), 2 Ph. 425; 
Beadles v. Bunch (1839), 9 L. J. Ch. 57. entd. Middle- 
ton v, Sherburne (1841), 4 Y. & C. Ex. 358; Allen v. 
M‘Pherson (1847), 1 H. L. Cas. 1913; Jones v. Gregory 
(1863), 2 De G. J. & Sm. 83. 

3947. Solicitor taking benefit.| — Deed 
between husband & wife improperly obtained 
from the husband, through the wife’s solr., who 
took a benefit under it, set aside, with costs to 
be paid by such solr.—PRocTror v. ROBINSON 
(1866), 35 Beav. 329; 14 L.T.42; 14 W.R. 381; 
55 E. R. 922; affd., 15 W. BR. 138, L. JJ. 

3948. Improperly advising client to sign docu- 
ment.|——-BRIDGEMAN v. GREEN (1757), as reported 
in Wilm. 58; 97 E. R. 22. 

Annotations :—Apld. Huguenin v. Baseley (1807), 14. Ves. 
273; Baker v. Loader (1872), L. R. 16 Eq. 49. Refd. 
Harrison v. Wiltshire (1834), 4 L. J. Ch. 30; Cockell v. 
Taylor (1852), 15 Beav. 103; Smith v. Kay (1859), 7 
H. L. Cas. 751. Mentd. Dent v. Bennett (1839), 4 My. & 
Cr. 269; Cooke v. Lamotte heyy 15 Beav. 234; Reynell 
v. Sprye, Sprye v. Reynell (1852), 21 L. J. Ch. 633 ; 
Cox t. Bruton (1857), 5 W. R. 544; Lyon v. Home (1868), 
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L. R. 6 Eq. 655; Coultwas v. Swan (1871), 19 W. R. 485; 

Moxon v. Payne (1873), 8 Ch. App. 881; Vane v, Vane 

(reas), 8 Ch. App. 383; Re Yates, Ex p. Brown (1879), 

7 W. R. 651; Alleard v. Skinner (1887), 36 Ch. D. 1453 

Berry » Glazebrook (1891), 7 T. L. R. 574; Re McCallum, 

McCallum vw. McCallum, [1901] 1 Ch. 148 ; Turnbull v. 

Duval, [1902] A. C. 429. 

3949. Assisting client in execution of Illegal con- 
veyance.|——A solr. who assists his client in the 
execution of an illegal conveyance may properly 
be made a party to a suit to set aside the convey- 
ance in question. 

A bill was filed to set aside an illegal conveyance 
prepared by T., a solr. The bill charged fraudu- 
lent contrivance & undue influence against T., & 
prayed that T. might be ordered to pay the costs 
of the suit. These charges not being sub- 
stantiated :—Held: the costs of T. so far as they 
had been occasioned by having to meet these 
charges, must be paid by pltfs.; but otherwise 
T., though not liable to pay costs, was not entitled 
to any costs as against pltfs.—-PHEEP v. AMCOTTS 
(1869), 17 W. R. 703. 

3950. Acting for both sides—In matter of volun- 
tary settlement.|—A solr. acted for both parties 
in the matter of a voluntary settlement, which 
was set aside for undue influence. He was made 
a deft. to the suit, for that purpose. The ct., 
though exonerating him from culpability in the 
matter, made him bear his own costs, because he 
had not acted with proper prudence in the matter. 
—HArnvEY v. Mount (1845), 8 Beav. 439; 14 
L. J. Ch. 233; 9 Jur. 741; 50 E. R. 172. 
Annolations :—Apld. Reynell v. Sprye, Sprye v. Reyna 


(1849), 8 Hare, 222. Consd. Barker v. Loader 72), 
a 16 Iq. 49. Refd. Barnes v. Addy (1873), 21 W. RK. 


3951. In matter of voluntary conveyance. 
—REYNELL v. SPRYE, SPRYE v. REYNELL (1849), 
& Hare, 222; 16 L. T. O. S. 103; 68 E.R. 340; 
affd. (1852), 1 De G. M. & G. 660, L. JJ. 
Annotations :—Refd. Hilton v. Woods (1867), L. R. 4 Eq. 

132; Arkwright v. Newbold (1881), 17 Ch. D. 301; Tees 

vt. De Bernardy, [1896) 2 Ch. 437; Parkinson v. College 

of Ambulance & Harrison, [1925] 2 K. B. 1. Mentd. 

Re Tratt, Ex p. James (1853), 3 De G@. M. & G. 493; 

Parr v. Jewell (1855), 1 K. & J. 671; Parker v. Clarke 

(1861), 7 Jur. N.S. 1267; Traill v. Baring (1864), 4 De 

G. J. & Sm. 338; Hermann v. Charlesworth (1905), 74 

I. J. K. B. 620. 

3952. ——— In matter of sale to company.]— 
In Apr. 1871, D. was the solr. for B.; he was also 
the solr. for the intended co., & for A. Another 
person was solr. for C.:—Held: D. committed a 
great error in acting as solr. for both vendor & 
purchaser, & also for A., .who had an interest 
adverse to the co., & must therefore pay the costs of 
the suit.—PHOSPHATE SEWAGE Co. v. HARTMONT 
(1876), 45 L. J. Ch. 465; 34 L.7T. 154; 24 W. XR. 
530; affd. (1877), 5 Ch. D. 394, C. A. 

Annotations :—Mentd. New Sombrero Phosphate Co. v. 
Erlanger (1876), 35 L. T. 309; Metzler v. Wood (1877), 
47 L. J. Ch. 139; Ze Collie, Hz p. Adamson (187%), 8 
Ch. D. 807; Nant-y-Glo & Blaina Ironworks Co. v. 
ch ae 12 Ch. D. 738; Rees v. De Bernardy, (1896) 





D. Negligence. 
(a) In General. 


See R.S8. C., Ord. 65, r. 5. 
3953. Gross neglect..—Upon the attorney’s or 
solr.’8 appearing to be guilty of a gross neglect, 


will be ordered to pay the costs of the 490.--IR. BOWLES v. STEWART (1803), 1 Sch. & 

motion to stay the proceedings until Lef. 227.—IR. 

security for costs is given.—KNOX v., PART IV. SECT. 4, SUB-SECT. 3.— t. Wrongful description of property 

O'BRIEN (1840), 3 I. Iq. It. 62.——IR. C. (¢). on sale.|—TAYLOR v. GonmaN (1842), 4 
p. Refusal to indorse admiasion of q. Fraudulent misappropriation of fT, Rq. R. 550.—IR. : 


service.}—If the solr. upon whom the 
subpena to hear judgment is served, 
refuses to indorse on the original an 
admission of the service thereof, he 
will be ordered to pay the costs 
rendered necessary by such refusal.— 
Ross v. Woop (1840), 2 Dr. & Wal. 


money.}-—-MCLEAN tv. GRANT (1873), 20 
Gr. 76.—CAN. 

Yr. Assisting in obtaining fraudu- 
lent release.j}—A solr. assisting his 
client in obtaining a fraudulent release, 
properly made a party; & Mable to 
costs if the principal be not solvent.—- 


PART X. ice ‘, pomeers 3.— 
. (a). 

3953 i. Gross negleot.}—-An attorne 
was ordered to pay costa de bonte 
propriis on condition that his client 
did not pay the same within a fortnight 
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the ct. will order him to pa 
v. PRATT (1719), 1 P. Wms. 593; 24 E.R. 531, 

3954. Necessity for clear proof.]—-The ct. 
will not, on a summary application, order an 
attorney to pay the costs of setting aside proceed- 
ings for irregularity, even where he has admitted 
that it was owing to his error, & has promised to 
pay, unless there is clear evidence of the nature of 
the negligence, & that it was gross.— DICKINSON v. 
JacoBs, fle AN ATTORNEY (1862), 5 L. T. 757; 
10 W. RB. 303. 

8955. Delay.}|—Dclay having taken place, the 
solr. was ordered to pay personally the costs of 
a motion to take the carriage of proceedings, 
although the motion was refused, the solr. to have 
his remedy against his client.—Re JACKSON 
(1851), 16 L. T. O. 8. 421. 

3956. In administration proceedings.|— 
Where very considerable delay had occurred in 
proceedings under a decree in an administration 
suit which, in the opinion of the ct., ought to be 
accounted for, the ct., in exercise of the powers 
afforded by R. 8. C., Ord. 65, r. 11, ordered that, 
in the taxation of the costs, the matter be referred 
specially to the taxing master, & he be directed to 
inquire into the cause of the delay, to make such 
disallowance of costs in respect thereof as he might 
think fit, & to call upon the solrs. engaged in the 
conduct of the case to show cause why that dis- 
allowance should not be made.—FURNESS v. 
Davis (1885), 51 L. T. 854; 33 W. R. 320; 1 
T. L. KR. 211. 

3957. .J—An adniinistration action 
was commenced in May, 1875, & in Nov. 1887, 
was heard on second further consideration. It 
then appeared that the costs would probably 
amount to a sum almost. equal to the value of the 
estate. The judge thereupon referred the matter 
to the taxing master under Rh. S. C., Ord. 65, 
r. 11, for inquiry & report as to the delay & the 
costs occasioned thereby, which order was affirmed 
onappeal. The taxing master reported that there 
had been great delay in the suit, which was caused 
by the conduct of the solr. for pltf., & he dis- 
allowed considerable suns of the costs as between 
the various solrs. & their chents:—-Held: the ct. 
will not permit the costs occasioned by improper 
litigation, or by the negligent conduct of adminis: 
tration proceedings, to be paid out of an estate 
under its care; the amount of costs allowed by 
a taxing master as between the chent & his solr. 
is not conclusive of the amount which the ct. will 
allow out of the estate; & therefore the ct. had 
jurisdiction to refuse to allow pltf., a trustec, to 
have the full amount of the costs allowed him in 
taxation paid out of the estate.-—Brown v. Bur- 
DETT (1888), 40 Ch. D. 244; 60 L. T. 520; 37 
W.R. 583; 5 T. L. R. 88, C. A. 


Annotations nn eee Ee Scowby, Scowby v. Scowby (1897), 


discal . 327. Distd. 2e Burn & Berridge (1908), 99 
L. 'T. 606 


3958. Reckless conduct —- Interests of other 
solicitor disregarded.|—Ginnps v. TREDWELL, Jie 
ARMSTRONG (1886), 830 Sol. Jo. 181, C. A. 

3959. Failure to summon commissioners.]— 
The quorum comrs. residing in the country have 
a right to be summoned to attend all meetings 
held under fiats directed to their lists; & the ct. 
will visit the solr., who neglects to summon them, 


the costs.—-Fawkss 














whero the facts showed that his conduct 
was grossly negligent.—KESSACK v. 
reer tar TRUBTER, (1919) W. L. D. 


client of his 
responatility.}—The solr. of a party 
beneficially interested, using the name 
of & mere truatee in litigating a question 


a. Duly to advise 


being guilt 
Burton, Her 


of intorest, is bound to put such mere 
trustee on his guard, as to his responsi- 
bility for damages or costs, 1 
neglecting to do so, may render himself 
responsible in default of his 
without giving any underta 
of any misconduct.-~ Re 
p. SCALLAN; 
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with costs.—Re Baker, Ex p. WILLIAMS (1836), 5 
L. J. Bey. 37. 

3960. Taking insufficient security.) — A solr. 
took an insufficient security for his client, & the 
nature of the transaction was such, as in the 
Opinion of the ct. to create a case of combined 
agency & trust. He was held, under the circum- 
stances, personally responsible for the deficiency, 
& for the costs of suit.—Craia v. WaTson (1845), 
8 Beav. 427; 50 E. R. 167. 

Aisolal one :—Dista. Chapman v. Chapman (1870), L. R. 


q. 276. Consd. British Mutual Investment Co. v. 
Cobbold (1875), L. R. 19 Eq. 627; Dooby v. Watson 
h. D. Refd. Crawford v. Crawford 


(1888), 39 C 
(1867), 16 W. 


Banbury v. Bank of Montreal, 

[1918] A. C, 626. 

3961. Failure to deliver papers..—Where the 
usual papers had not been left with the ct., pltf.’s 
solr. was ordered personally to pay to deft. the 
costs of the day.—SoMERVILLE v. JAMIESON (1853), 
20 L. T. O. S. 205; 1 W. R. 123. 

3962. Negligently preparing deed — Marriage 
settlement.|—-The solr. who had prepared the mar- 
riage settlement, being also a trustee of it, & as 
such a party to the suit, had severed in his defence 
for his co-trustee. The ct. considcring that the 
litigation had been caused by his negligence in 
preparing the settlement, refused to allow him 
his costs in the suit.--BARROW v. Barrow (1854), 
5 De G. M. & G. 782; 3 W. R. 122; 48 EB. R. 
1073; sub nom. Barrow v. WILLIAMS, BARROW 
v. BARnow, 24 L. T. 0. S. 198. 
Annotations :-—Mentd. Re Ford (1863), 

Spirett v. Willows (1865), 3 De G. J. 

Cooke's Trusts (1887) 56 L. 'T. 737. 

3963. Voluntary conveyance.|—-BAKER v. 
LoaprER, No. 3890, ante. 

3964. Voluntary settlement—Omission of 
power of revocation.|—A decree being made for 
setting aside a voluntary settlement, on the ground 
of the omission of a power of revocation :—Held : 
the solr. who prepared the deed, & who was one 
of the trustees named in it, must pay his own 
costs as a penalty for not having called the settlor’s 
attention to the absence of the power.—HENSHALL 
v. FEREDAY (1873), 27 L. T. 743; 21 W. R. 240; 
affd., 29 L. T. 46, L. JJ. 

3965. Mistake.]—In the absence of fraud 
the ct. has no jurisdiction to order a solr. who has 
made a mistake in the preparation of a document 
to pay the costs of a suit for its rectification.— 
CLARK v. GIRDWOOD (1877), 7 Ch. D. 9; 47 L. J. 
Ch. 116; 37 L. T. 614; 26 W. R. 90, C. A. 
Annotation :--—Refd. Lovesy v. Smith (1880), 15 Ch. D. 655. 

3966. Failure to make inquirfes—aAs to provisions 
in settlement—-Solicitor to grantee of annuity.|— 
A married woman having personal property under 
a will for hfe & absolutely, a settlement is made 
of it to her separate use without power of anti- 
cipation, with a power of appointment by deed. 
Without adverting to the clause against anticipa- 
tion, & in alleged ignorance of its existence, she 
& her husband grant an annuity in consideration 
of £215, & an order is made for payment of the 
dividends of her separate property to the grantee 
to secure the annuity, & he receives the dividends 
& hands over the surplus from time to time. 
The clause against anticipation is then discovered, 
& the wife petitions for discharge of the order 
for payment of the dividends to the grantee of 


411; 


2 New ek 319: 
& Sm. 293; Re 











JONES (1827), 1 Mol, 63.—IR. 

b. Employment of Bae Lalas to serve 
process.|-~-A man notoriously guilty 
of perjury, was cmployed by an at- 
torney to make service of process. 
Ho made tho usual affidavit of service 
which was verified by tho attorney. 
The affidavit was taken off the fle, & 


& by 


rincipul 
ig, or 


Er wp. 


350 


Sect. 4,—Liability for costs: Sub-sect. 3, D. (a) & 
“*4., it, tit, wv. &v., & (ce) 7.) 

the annuity, for restitution of the money received, 
& for costs against the grantee & his solr. :—Held: 
the order must be discharged, & the restitution 
not being pressed for, no order made upon that 
part of the petition, but costs given against the 
grantee, his solr., her husband.—ForTY v. 
ReEay (1855), 3 W. R. 317. 





(ob) Before Trial. 
i. In General. 


See R. 8S. C., Ord. 65, r. 5. 

3967. Failure to give security for costs.|_Lapy- 
WELL MINING Co. v. Huaaons, [1885] W. N. 55. 

8968. Omission to make application in time— 
For cause to stand over.|—-SHORTER v. ToD HEATLEY 
(1894), 38 Sol. Jo. 239. 

3969. Failure to ascertain position of defendants 
-~—Dissolution of defendant company before leaving. | 
—Where pltf. had obtained judgment in an action 
against a co. & on proceediny to enforce his judg- 
ment discovered that, after the action had been 
set down for trial, but before the hearing, the co. 
had been dissolved under Companies Act, 1862 
(c. 89), #8. 142, 143, the solrs. who appeared for 
the co., & who at the hearing did not know of the 
actual dissolution of the co., were ordered to pay 
to pltf. his costs as between solr. & client as from 
the date of the hearing only, on the ground that 
they had not at that date used due diligence to 
ascertain whether the co. was dissolved or not. 
—SALTON tv. NEW BEESTON Cycle Co,, [1900] 
1Ch. 43; 691L.J.Ch. 20; 811. T. 437; 48 WLR. 
92; 16 T.L. R. 25; 7 Mans. 74. 

Annotatwn + --Dbtd. Yonge v. Toynbes, [1910] 1 K. B. 285. 

3970. Commencing action in name of infant.|— 
Solr., having commenced action on behalf of an 
infant by her next friend who was also an infant : 
—Held: personally liable, as between solr. & 
client, for costs which defts. had incurred in 
defending action, including costs of application 
to set aside writ, but excluding costs of defts., 
who had put forward the next friend.—FERNiE 
ev. Goritz, [1915] 1 Ch. 177; 84 L. J. Ch. 404; 
112 L. T. 283. 


ii. In respect of Writ. 


3971. Irregularity of writ — Cause of action 
wrongly stated.J—ANon. (1739), 7 Mod. Rep. 299; 
87 EB. R. 1253. 

3972. Name of defendant wrongly stated.|— 
ANON, (1739), 7 Mod. Rep. 299; 87 H. R. 1253. 

3973. Giving false residence of plaintiff.]— 
An attorney who gives a false residence of his 
client [pltf. in the action] without using proper 
means to ascertain whether it is correct or not, 
subjects himself to the costs which may be occa- 
sioned by moving for an attachment against him, 
but he is not liable to pay the costs of the action, 
if he is bond fide unable, after proper inquiry, to 
give his client’s residence.—NEAL v. HOLDEN 
(1835), 3 Dowl. 493; previous proceedings (1834), 
31. J. Ex. 149. 

3974. ——— ——-.]—In a writ of summons it is 








So.LicrTors. 


necessary to state truly the residence of plté.; 
the business address of pltf. is not enough. 

The solr. must take the consequences of his 
wrongful act; he must indemnify deft. against 
the costs of the action & he must pay the costs 
of this application of all parties except the Incor- 
poratee Law Society (HUDDLESTON, B.).—Re A 

OLICITOR, KARPELES v. FRIEDLANDER (1889), 53 
J.P. 264; 5. L. R. 339. 

3975. Failure to return writ with affidavit of 
service—Country solicitor..—HOWELL v. WatTTs 
(1844), 2 L. T. O. S. 350. 


iii. In respect of Pleadings. 

8976. Delivery of incomplete particulars — In 
action for account.|—If an attorney delivers a 
particular containing only the debtor side of the 
account he may be made to pay the costs sub- 
sequently incurred in the action.—ADLINGTON v. 
APPLETON (1810), 2 Camp. 410; 170 BH. R. 1200, 
N 


N. P. 
Annotation -—Refd. Smith v. Eldridge (1835), 4 Ad. & EI, 
64. 


3977. Failure to annex particulars to record.}— 
COULTON v. HANSON (1860), 2 FB. & F. 312, N. P. 

3978. Failure to plead replication —- Whereby 
judgment signed against cllents.|—-On motion, by 
one of two defts., in an action of replevin, in which 
their attorney allowed judgment to be signed 
against them for want of a replication, for costs 
to be paid by the attorney, the ct. refused to inter 
fere, but left the party to his remedy by action. 
—RUSSELL v. BLuck (1828), 6 L. J. O. S.C. P. 
58, 

3979. Omission in petition—Payment out of fund 
in court to wrong person.|—Re DANGAR’S TRUSTS, 
No. 4187, post. 


iv. In respect of Affidavits. 

3980. Irregular affidavit — Whole petition re- 
cited.|—If a whole petition is recited in an affi- 
davit of service, the ct. will make the attorney 
who drew it, pay the costs out of his own pocket. 
—hr p. SmMivri (1742), 1 Atk. 189; 26 KK. R. 90, 


3981. —--- Mistake in Jurat.|—-Where time was 
apphed for to send an affidavit of justification 
into the country, to amend a mistake in the jurat, 
the ct. made the attorney pay the costs of the 
application.—SHILLITOR’S CAsE (1826), 9 Dow. & 
Ry. kK. B. 6. 

8982. Failure to file 
Gates (1805), 72 L. T. 436; 
C. A. 


affidavit.}—TAyYLOR 1. 
39 Sol. Jo. 318, 


v. Failure to Instruct Counsel. 

See R. 8. C., Ord. 65, r. 5. 

3983. Whether solicitor ordered to pay costs.]— 
If a cause which is meant to be defended is called 
on, & tried as an undefended cause in consequence 
of deft.’s attorney neglecting to deliver his briefs, 
the ct. will grant a new trial compelling deft.’s 
attorney to pay the costs as between attorney & 
chent out of his own pocket.—Du Rovurieny v. 
PEALE (1811), S Taunt. 484; 128 E. R. 192. 
atiateon :~—Consd. Watson v. Reeve (1838), 6 Scott, 


the process-server prosecuted to con- 
viction for perjury :—I/eld: the at- 
torney was personally Hable to the 
casts of the prosecutaon.——MOongGgan v,. 
FLEMMING (185)), 3 Ir. Jur. 9.-—-IR, 


PART IV. SECT. 4, SUB-SECT. 3.— 
D. (b) i. 


0. Costs of rectification of mistake 
—~Mistuke in title of cause.} —Order 
being rendered nugatory by mistake 


in the title of the cause, the solr. was 
ordered to pay the costs of motion to 
rectify the mistake.— BLAcK v. CREIGH- 
TON (1828), 2 Mol. 552.—IR. 

; .) -—— Mistake arising 
from negligence of clerk or solr. allowed 
to be reetified, the order on the 
motion to amend, providing that tho 
costs should not be charged against 
the clicnt on faund.—CALEDON (LORD) 
v. Evory (1828), 1 Mol. 224.—IR. 





8. Conduct of attorneys with regard 
to insolrent’s estale—Where acting for 
goruneel Ate CONNKLL (1859), 1 L. T. 


PART X, SECT. 4, SUB-SECT. 3.— 
D. (b) iii. 


f. Copies of documents tneorrectly 
made,j—It is the duty of the aolra. not 
to take office conics without being 
authenticated, & where tho copy of 


Part X.—SOLICITORS AS OFFICERS oF THE HicH Court. 


3984. ———.] —On setting aside a nonsuit, occa- 
sioned by the neglect of an attorriey to deliver 
briefs to counsel, & to procure the attendance of 
witnesses, the ct. will not require the attorney to 
pay costs as between attorney & client, if satisfied 
that he had reasonable ground to suppose that the 
cause would not be called on so early.—PROUD- 
STONE v. TWEMLOW (1832), 1 L. J. Ex. 175. 

3985. .}—~The ct. granted a rule for a new 
trial in an action not properly defended, in con- 
sequence of deft.’s attorney’s neglect in not 
delivering the briefs at a proper time, on condition 
of deft.’s attorney paying the costs of the day as 
between attorney client, & of the application 
as between party & party; the amount of the 
verdict to be paid into ct. to abide the result of 
the new trial.—Coxr v. Howanp (1840), 12 L. T. 
O. S. 401. 





3986. —-—.] -TOWNLEY v. JONES, No. 4004, 
ost, 
3987. —-—.|-—A. bill having been dismissed with 


costs owing to pltf.’s solr. having neglected to 
instruct counsel or deliver papers, the cause was, 
on motion supported by affidavit, under the cir- 
cumstances ordered to be restored upon payment 
of costs by pltf.’s solr.—Bircu v. WILLIAMS (1876), 
24 W. R. 700. 
Annotation :-—Apld. Cockle v. Joyce (1877), 37 L. I. 428. 
3088. -|—Where in a divorce suit which 
had been put in the list earlier than was anti- 
cipated by resp.’s country solr., who, in con- 
sequence, had not instructed counsel or arranged 
for the attendance of resp., co-resp. & witnesses, 
a decree 21st was granted in the absence of those 
parties & witnesses, the ct. made an order for the 
rehearing of the suit on the terms (a) that an 
affidavit should be filed by resp. & co-resp. swear- 
ing that they had not committed adultery; & 
(8) resp.’s country solr. should, as he had offered 
to do, pay petitioner’s costa of the trial which 
had been thrown away, & also the costs of the 
application for the new trial.—HosprEn v. HOLDEN 
& PKARSON (1910), 102 L. T. 398; 26 I. L, BR. 
307; 54 Sol. Jo. 328, D.C. 





(c) At Trial. 
i, In General. 
See R. S. C., Ord. 65, r. 5. 
3989. Failure to procure attendance of witnesses 
— Where reasonable excuse.}] — PROUDSTONE 1, 
TWEMLOW, No. 3984, ante. 

3990. Failure to procure attendance of parties— 
At summons.}—The master having reported, under 
the provisions of Court of Chancery Act, 1852 
(c. 80), that he was unable to proceed with an order 
of reference, by reason of the neglect of the parties 
to attend his sunimmons, & the neglect having been 
occasioned by the solr. of pltf., the ct. directed 
the reference should be proceeded with in 
chambers; &, the client undertaking not to bring an 
auction against the solr. in respect: of the conduct 
of the suit, it also ordered the solr. to pay the costs 
of the master’s certificate, & of the subsequent 
proceedings.— RIDLEY v. TIPLADY (1855), 20 Beav. 
44; 241, J. Ch. 207; 1 Jur. N.S. 249; 52 E.R. 
518; sub nom. Riptey v. TipLapy, 24 L. TO. S. 
206; 3 W. R, 276. 

3991. Delay—Failure to examine witness.]— 
Where a pitf.’s case had been conducted with 
great delay, & ultimately, through the mistake 
of his attorney, publication has passed without his 
examining witness, the attorney was made to pay 
the costs of an application to enlarge publication. 


deposition provce to be very incorrect, 
bul was taken & paid for before it was 


compared or attested, the solr. was 
ordered to pay the costs of the day.—- 
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—WHITRH v. TILLACRE (1838), 3 Y. & C. Hx. 278 ; 
8L. J. Ex. Eq. 65; 160 E. R. 707. 

3992. Giving insufficient bail—Misdescription.|— 
BLUNDELL v. BLUNDELL, No. 3902, ante. 

3993. Making wrong representation to court-— 
Appointment of receiver—Liability of country 
solicitor—Representation by London agent.]—A 
receiver was appointed by the ct., upon the 
representation of pltf.’a solr. that the receiver 
had entered into the usual recognisances, which he 
had not in fact done. A loss occurred, in consc- 
quence of the receiver’s liability being only in the 
nature of a simple contract debt. ‘The solr. was, 
at the instance of a deft., made personally liable 
for the loss occasioned by his neglect :—Held: the 
country solr. was liable, though the representations 
were made by his Londou agents.—Re WARD 
(1862), 31 Beav.1; 54 1. R. 1037. 


Annotations -—Consd. Re Dangar’s Trusts (1889), 41 Ch. D. 
. Distd. Marsh v. Joseph, (1897] 1 Ch. 213. Refd. 
die ecoleardie Goldfields, 2v?e Cannon & Morten, [100] 
th. 475, ; 


3994. Improper notice of motion.]—At a general 
meeting of shareholders, the number of directors, of 
whom deft. was one, were proposed to be reduced 
from ten to six. Deft., being chairman on the 
above occasion, refused to put the resolution. 
Whereupon another person put them, & they were 
carried ; & Y. having been voted to take the chair, 
the common seal was affixed in a lease made to 
another co. An injunction, ex parte, having been 
obtained against deft. & the other directors, from 
entering intu, or setting the seal of the co., to any 
agreement with any person or co:—Hceld: the 
signature of the co.’s solr. to the notice of motion 
was sufticient, wilhout that of any other person ; 
for if it had been improperly given, the ct. might 
hold the solr. liable.—ExETER & CREDITION Ty. 
%o. v. BULLER (1847), as reported in 9 L. T. 0. S. 
194. 

Annotations :—-Mentd. Cooper v. Shropshire Union Ry. & 
Canal Co (1848), 6 Ry. & Can. Caa. 136; Yetta v. Norfolk 
Ry. (1848), 5 Ry. & Can. Cas. 487; Edwards v. Shrews- 
bury & Birmingham Ky. (1849), 2 De G. & Sm. 537; 
Kast Pant Du United Lead Mining Co. v. Merryweoather 
(1864), 4 New Rep. 541. 

3995. —— .|—Where a motion is made on behalf 
of @ married woman, without a next friend being 
nanied, the ct. has jurisdiction to make the solr. 
who gave the instructions for the motion pay the 
costs of it.—PEARSE v. COLE (1852), 19 L. T. O 
21; 16 Jur. 214. 

3996. Failure to ascertain truth of allegation by 
opposite party—-Whereby wrong order made.}— 
Where persons, even without mald fides, make or 
adopt a statement, the contrary of which they 
ought to have known by reasonable diligence to 
be the truth, & a wrongful order 1s made by the 
ct. grounded on such statement, all such persons 
are liable to indemuify the persons who suffer 
through such an order from all the consequences. 

The primary liability in respect of costs falls 
upon the solr., through whose agency the order was 
obtained, & the primary liability as to the fund lost 
through the order falls upon those who wrongfully 
received it.—/te SPENCER (1870), 39 L. J. Ch. 841 ; 
21 L. T. 808; 18 W. R. 240, L. C. 

Annotations :-—Apld. Re Dangar's Trusts (1880), 41 Ch. D. 
178. Distd. Marsh v. Joseph, [1897] 1 Ch. 213. 

3997. Mistake in drawing up decree.|} — In 
drawing up a decree, the word “ inquiry”’ was 
erroneously inserted for the word “sale.” It 
became necessary for deft. to make an application 
to correct the error:—Held: the solr. of deft. 
must bear the costs.—He BoLTron (1846), 9 Beav. 


o hde 


sree v. Row (1848), 12 I. Hq. R. 
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Sect. 4.—Inability for cosis: Sub-sect. 3, D. (c) 4. 
& ti., & (d), H. & Fi; sub-sect. 4.) 
272; 1 New Pract. Cas. 375; 6 L. T. O. S. 451; 


10 Jur. 22; 50 BE. R. 348 
ain s~—Apld. Re Massey & Carcy (1884), 26 Ch. D. 


3998. Failure to furnish copies of judge’s notes— 
On appeal.}]-—-Lewis v. Cory, [1906] W. N. 95, 
C. A. 


ii. Failure to Attend Court. 


See R. 8S. C., Ord. 65, r. 5. 

3999. Refusal to appear—Pursuant to under- 
taking.|—-Solr. ordered to pay all the costs, occa- 
sioned by his refusing to appear for deft. at the 
hearing, pursuant to his undertaking, & the costs 
of the application. Motion to enlarge publica- 
tion in the original cause until answer to the 
cross bill, the original cause being sct down for 
hearing, & the cross bill filed after rules for passing 
publication, refused with costs.—Cook v7. Broom- 
HEAD (1809), 16 Ves. 183; 33 E.R. 034, LC. 

4000. Failure to appear.] —- Miuis v. KING 
(1820), 5 Madd. 21; 56K. R. 802. 

40 .|--An attorney, imagining that the 
two causes above his own would take up some 
time, left the ct. at the assize. On his return, the 
tenant had been called to confess lease, entry, & 
ouster. It was not sworn that counsel had been 
instructed. The ct. granted a trial, on the attorney 
paying the costs out of his own pocket.—DOE vt. 
Ror (1823), 1 L. J. O. S. K. 3. 154. 

4002. .| —- Where pitf. was  nonsuited 
through the neglect of the attorney's clerk to attend 
in ct., the ct. refused to set aside the nonsuit, 
except upon the terms of pltf.’s attorney paying 
the costs occasioned by deft.’s attending to try.-- 
WHITE v. SANDELL (1835), 3 Dowl. 798. 

4003. .|\—A cause was set down for trial at 
the first sittings in Michaelmas Term, & no one 
appearing for deft. was taken at those sittings as 
an undefended cause, & verdict entered for pltf. 
Upon affidavit by deft.’s attorney that he was 
under an impression that the cause would he tried 
at the second sittings in that term, & had made a 
memorandum accordingly in his note book, the 
ct. granted a rule for a new trial on payment of 
costs by the attorney.—NEAVE v. Mins (1854), 
24L. T. O. S. 215. 

4004. |—PItf.’s attorney having without 
reasonable excuse neglected to instruct counsel or 
to appear at the assizes when the cause was called 
on, 1n consequence of which pltf. was nonsuited, 
the ct. granted a new trial only upon the terms of 
the attorney paying the costs of the day out of his 
own pocket.—TOWNLEY v. JonES (1860), 8 
C.B. N.S. 289; 29 L. J.C. P. 299; 6 Jur. N.S. 
1159; 141 HK. R. 1177. 

Annotation -—Refd. Holden v. Holden & Pearson (1910), 

26 'T. L. 1. 307. 

4005. -|—Pitf. brought an action against 
deft., who, being a solr., appeared personally. 
Pitf. did not deliver his statement of claim, & 
deft. took out a summons for the dismissal of the 
action for want of prosecution, but did not attend 
the summons personally, & was represented by his 
clerk. The solr. for pltf. objected that deft. must 
attend personally, & could not be represented by 
his clerk, & that there was no evidence to support 
the summons. The chief clerk overruled the 




















COURTNEY v. 


PART X. SECT. 4, SUB-SECT. 3.— 
D. (0) ii. War. 251.—IR 


40001. Failure to appear.J—PItf.’s 
solr, order to pay the costs of the day, 


in conscquence of his non-attendance 
In et. when the cause was culled on.-- 


STock (1812), 2 Dr & 


PART X. SECT, 4, SUB-SECT. 3.-—F. 
g. Undertaking to 
plaintiff—Failure tu fulfil becquse of 


SOLICITORS. 


objection that the personal attendance of deft. was 
necessary, & adjourned the summons for an affi- 
davit as to the non-delivery of the statement of 
claim, but pltf.’s solr. insisted on the objection 
as to the neceasity for the personal attendance of 
deft., &, at this request, the chief clerk adjourned 


the summons to the judge upon that point. Deft. 
attended in person before the judge, but lti.’s 
solr. did not attend, & the judge dismissed the 


application, with costs, & ordered pltf.’s solr. to 
pay personally the costs of deft.’s attendance. 
On a motion by pltf.’s solr. to vary so much of the 
order as directed him to pay personally the costs 
of deft.’s attendance before the judge :—Held : 
R. S. C., Ord. 65, r. 5, empowered the judge to 
make the order, & the order was right.—BARNARD 
v. SCOLES (1889), 37 W. R. 668. 


(d) After Trial. 

4006. Issuing irregular process.|-—Proceedings 
set aside for irregularity in process, & rule for 
attorney to show cause why he should not pay the 
costs. WHITE v. WASHINGTON (1738), Cooke, 
Pr. Cas. 152; Barnes, 411; 125 E. R. 1017. 

4007. Irregular service of warrant for taxation of 
costs.|—Where a warrant for taxation was irregu- 
larly served on pltf., & the master’s certificate 
irregularly obtained, & pltf. was arrested for non- 
payment of the costs, all the proceedings were, on 
motion, set aside for irregularity, & deft.’s solr. 
ordered to pay the costs thereof.—BRICKNALL v. 
STANFORD (1838), 2 Jur. 1010. 

4008. Serving wrong notice of appeal—On party 
against whom no relief asked.j}—The solr. for 
applt., who was suing in forma pauperis, had 
served resp. with notice of the appeal, although 
the case against that resp. had been abandoned 
at the hearing below, & no relief was asked against 
him on the appeal. On these facts the ct. gave 
leave to move against the solr. before the Ct. of 
Appeal to show cause why he should not be 
personally liable to pay the costs of resp.’s appear- 
ing on the appeal.—MARTINSON v, CLOWES (1885), 
52 L. T. 706; 33 W. BR. 555, C. A. 

Annotations :--Menutd. Farrar v. arrars (1888), 40 Ch 7). 
395; Colson » Williams (1889), 58 L. J. Ch. 5389; Nutt 
», Kaston (1899), 68 L. J. Ch. 367; Hodson v. Deans, 
Peele Ch, 647; Bath v. Standard Land Co., [1911] 1 
“Ae . 

iE. Indemnity Given to Client. 

4009. Whether solicitor ordered to pay costs.|— 
CockLE v. WHITING, No. 3903, ante. 

4010. —---.|—-Where a solr. engages to in- 
demnify pltf. in a suit against the costs of the suit, 
& has the control of the suit, he will be ordered to 
pay to defts. their costs of the suit when dismissed. 
—fRe JONES (1870), 6 Ch. App. 497; sub nom. 
FIELDEN v. NORTHERN Ry. or BUENOS AYRES Co., 
Lrp., Re Jonss, 40 L. J. Ch. 1138; 23 L. T. 655 ; 
sub nom. FIELDEN v. NORTHERN Ry. OF BUENOS 
AYRES Co., LTD., Hx. p. JONES, 19 W. R. 361, L. C. 


Annotations :—Apld. Scott v. Hitchcock (1904), 20 T. L. lt. 
759. eid. Ram Coomar Coondov v. Chunder Canto 


Mookerjce (1878), 2 App. Cas. 186. 


I’, Other Cases. 

4011. Claiming excessive costs—In action against 
client.|—_-An attorney brought his action for his 
bill of costs, & held deft. to bail for a larger sum 
than was afterwards found to be due upon taxa- 
tion, without having any reasonable or probable 


refusal of party to be Fed cas Nad ae 
v. REEVES (1908), 12 O. W. R124; 16 
Oo. L. R. 588.—CAN., 

h. Name of next friend of married 
woman omitied from notice.}-—-When a 


her 
eo invtion is made on behalf of a married 


add 
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cause for so doing :—Held: this was a case within 
43 Geo. 3, c. 46, 8.3; & if not within the Act, still 
the ct., in the exercise of its jurisdiction over its 
officers, would compel an attorney to pay costs 
under such circumstances.—ROBINSON v. ELSAM 
(1822), 5 B. & Ald. 661; 106 EB. R. 1332. 

Annotations :—Distd. Hinton v. Warren (1826), 12 Moore, 

%~2P, 313 Watkins ». O’Gorman Mahon (1836), 2 Gale, 

129; Robinson v. Powell (1839), 9 L. J. Ex.17. Consd. 

Stevons v. Russell (1857), 1 EH. & N. 752. Refd. Keene 

v. Deoble (1824), 3 B. & C. 4913 Hrvsen vr. Simeox (1828), 

oa J.O.8.C. P. 90; Rowe v. Rhodes (1834), 2 Cr. & M. 

4012. —--- Solicitor uncertificated for part 
of time.]—Pltf., an attorney, arrested deft. for 
£100, the amount of a bill of costs delivered & 
served him with a copy of the declaration. Deft. 
pleaded the general issue, on which issuc was 
joined. At the trial, the amount of the bill was, 
by consent of the parties, referred to the protho- 
notary to be taxed, & he found that £60 only was 
duc, as pltf. had neglected to take out his certifi- 
cate, for a part of the time during which the busi- 
ness was done :—Held: deft. was not entitled to 
his costs under the statute.—HINTON v. WARREN 
(1826), 12 Moore, C. P. 313 5L. J. O.S. C0. P. 1. 

4013. --——- On taxation of costs.]|— Where pltf.’s 
attorney, in an arrangement with deft., exacted 
from him the payment of costs as between attorney 
& client; & the bill was reduced on taxation from 
£27 to 49:—Held: it was not a case within 2 
Geo. 2, ¢. 23, in which the attorney could be ordered 
to pay the costs of the taxation. 

Nor would the ct. introduce a precedent by 
exercising their jurisdiction, independent of the 
Act, over the attorney, as one of their own officers. 
eo es v. CLEGG (1830), 8 L. J. O. S. K. B. 

4014. - - Taxation as between party & 
party.|---Semble: if on a party & party taxation, 
where the party taking the taxation pays the costs, 
the solr. whose bill is under taxation delivers an 
extortionate bill with the view of increasing the 
costs of taxation, the taxing master has a dis- 
cretion & can report the circumstances specially, 
& the ct. has authority in such a case not only to 
deprive the solr. of his costs, but also to make him 
pay the costs of taxation._-Re GruNpDy, KERSHAW 
& Co, (1881), 17 Ch. D. 108; 50 L. J. Ch. 467; 44 
L.T. 511; 29 W. R. 581. 

Annotation :-- Refd. fe Cowdell (1883), 52 L. J. Ch. 246. 

4015. ——-- Work charged for not carried out.]— 
Where pltf.’s attorney had charged in his bill, 
& had been paid, for entering satisfaction on the 
roll, but had omitted to do so, the ct., at the 
instance of deft., ordered him to do so at his own 
cost.-—ORAM v. PARKER (1838), 6 Scott, 245; 7 
L J.C. P. 238. 

4016. -—-— Application for  refund.| — An 
attorney who charges in his bill of costs more 
than, according to the established practice of the 
courts, he is entitled to, will be visited with the 
costs of obtaining a rule to refund, though no 
objection has been made to the overcharge.— 





woman, & no person is named in the 
notice as her next friend, her solr. 
will be held responsible for costs if 


decreo for debt, & will be discharged 
from custody on motion to the ct. in 
which the action is pending, & the 
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Crivps v. Frenp (1841), 8 M. & W. 659 10 
L. J. Ex. 422; 5 Jur. 634; 151 E. R. 1203. 

4017. ——— Solicitor charged with false statement 
—Where not known to solicitor personally.|—Upon 
a rule calling upon an attorney to answer matters, 
the charge against him being uae he had recovered 
from deft. an excessive sum for costs, upon a 
false statement that judgment had been signed & 
execution issued, when in fact no judgment had 
been signed, it appearing that the attorney himself 
had no personal knowledge of the matter, the ct. 
discharged the rule, but ordered him to refund 
the overcharge, & pay the costs of the application. 
—fRe Eyre, PALMER v. EVANS (1856), 1 C. B. N.S. 
1513; 28L.7T.0.S.125; 140 E.R. 64. 

4018. Putting in insufficient examination—On 
taxation of costs..—Upon a taxation, a_ solr. 
put in an an insufficient examination. He was 
ordered, on motion, to pay the costs occasioned 
thereby, & of the four day order, & of the applica- 
tion.— Re BAINBRIGGE (1848), 11 Beav. 620; 50 
EB. R. 956. 

4019. Failure to pay money found due on taxa- 
tion.|—A sum of money having on taxation been 
found due from a solr. to his client, the solr. was 
ordered to pay the costs of the application for the 
second order for payment. — Re BAINBRIGGR 
(1851), 14 Beav. 645; 51 K. R. 4382; previous 
proceedings (1850), 13 Beav. 108. 

Anon -— Folld. 7te Dufuur & Blakeney (1852), 16 Beav. 


4020. .!—Solr., from whom a sum was found 
due, ordered to pay all the costs of proceedings to 
compel payment.—J/t?e DUFAUR & BLAKENEY 
(1852), 16 Beav. 113; 51 HE. 1. 720. 

4021. Failure to deliver up papers—In accordance 
with order on taxation.|—By an order for taxation, 
the solr. was ordered, on payment, to deliver over 
the papers. Having made default, he was ordered 
to pay the costs of a motion to compel him, thdugh 
he had delivered them up after the notice of motion 
but before it had been heard.—Re MINTER (1854), 
19 Beav. 33; 52 H.R. 260. 

4022. Breach of arrangement as to payment of 
costs—Special petition for taxation.|—-Where a 
special petition for the taxation of a solr.’s bill of 
costs was occasioned by breach of arrangement on 
his part, he was ordered to pay the costs of the 
petition.—Re CaTrTuin, Ka p. BatLEy (1856), 3 
Jur. N. 8S. 333 affd. (1857), 30 L. T. O. S. 110, 
L. JJ. 





SuB-sEcT. 4.—For WHAT CosTs LIABLE. 

4023. Limited to costs demanded in notice of 
motion.]—A person named as pltf. in a suit moved 
before a Vice-Chancellor to have the bill taken off 
the file, as having been filed by the solr. on the 
record without authority. The notice of motion 
asked that the solr. might be ordered to pay pltf.’s 
costs of the suit & of the motion, & that defts.’ 
costs of the suit might be provided for. Defts. 


favour of deft. It appeared in the 
course of the trial that pltf. waa 
almost without means, & that she had 


awarded against her.-—Cox v. M‘Na- 
MARA (1823), 1 Hog. 78.—IR. 

k. Coats of application of married 
woman nat party to cause.j}—Costs of 
application by married woman not a 
party In the cause in her own name, 
given against the solr. serving the 
notice.—BETaan v. BURKE (1827), 
2 Mol. 384.—IR, 

l. Arrest of person privileged from 
arrest.)—A person subpanaed to at- 
tend as a witness on the trial of an 
action {s priviloged from arrest under a 


J.—VOL. XLII, 


attorney causing her to be arrested may 
be compelicd to pay the costs of the 
motion.-— HAYES v. BAGWELL (1870), 
18 W. RH. 470.—IR. 

m. Appearance entered on behalf af 
infant —Solicdor having no knowledge 
of _wfancy—Solteittor not personally 
liable for costs.).—WaADE t. KEEFE 
(1888), 22 L. R. Ir. 154.— IR. 

n. Specul jury fees -—- Plaintiff 
withaué means.J\—Pltf. in this action 
served notice for, & obtained a special 
jury. The jury found a verdict in 


given u intge. to her solr., upon what- 
ever property she had, to secure her 
solr.’s custs :-~dfeld + the judge had 
junsdiection in the circumstances, to 
order pltf.’s solr, personally to pay tho 
jury fees.—MONSERRATY v. Soort, 
(1899) 2 I. R. 551.—IR. 
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o. Whether solicitor ordered to pay 
costs -~ Entering appcurance without 
authority. |—-Plitf. sued deft. for having 
caused an appearance to be entered 
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were not served with this notice. The Vice- 
Chancellor made an order that pltf. should be at 
liberty to take the bill off the file, & that the solr. 
should pay pltf.’s costs of the suit & of the motion, 
& his charges & expenses properly incurred, which 
were not asked for by the notice of the motion ; 
but the order made no provision for the costs of 
defts. One of defts. subsequently moved before 
the Vice-Chancellor that pltf. might be ordered 
to pay his costs of the suit & of this second motion ; 
& the Vice-Chancellor made an order that the 
solr. should pay those costs. On appeal by the 
solr. from both these orders:—Held: the first 
order ought to have been a peremptory one to 
take the bill off the file; the solr. ought not 
to have been ordered to pay charges & expenses of 
nominal pltf. which were not asked for by his notice 
of motion; as the second motion was rendered 
necessary by omission in the order on the first 
motion to provide for the costs of defts. the solr. 
ought not to have been ordered to pay the costs 
of the second motion; & defts.’ costs of the suit 
must be ordered to be paid by pltf., if not paid by 
the solr.—Davies v. DAavirs, DAVIES v. WILLIAMS 
(1868), 18 L. T. 701, L. JS. 

a :~Consd. Palmer v. Walesaby (1868). 37 L. J. 


4024. Costs of appearance of defendant—Where 
unnecessary.]—If a solr. files a bill without the 
authority of his client, he will, upon motion to 
take the bill off the file, be ordered to pay the costs 
of suit both of pltf. & deft., pltf. paying the costs 
of deft. in the first instance, & having them over 
against the solr. 

But upon such a motion it is not necessary to 
bring deft. before the ct., & the solr. will not be 
ordered to pay the costs of deft. on the motion.-— 
JERDEIN v. BRIGHT (1862), 6 L. T. 279; 260. BP. 
356; 10 W. R. 380. 

4025. Costs of second motion —Where occasioned 
by omission in order on first motion.]—DavIks v. 
DAVIES, DAVIES 2. WILLIAMS, No. 40238, ante. 

4026. Costs of action & of motion to dismiss—As 
between solicitor & client.|—A suit instituted by a 
solr. without authority, dismissed on motion, 
with costs of the suit & of the motion, as between 
solr, & client.—ALLEN v. BONE (1841), 4 Beav. 493 ; 
49 KB, R. 429. 

Annotations :-—Consd. Malings ». Greenway (1847), 17 L. J. 

Ch. 26. Apld. Crossley v. Crowther (1851), 9 Hare, 384; 

Atkinson v, Abbott (1855), 3 Drew. 251. Refd. Pinner 


Knights (1843), 6 Beav. 174; Norton v. Cooper, ke 
Manby, Ex p. Brittleston (1856), 3 Sm. & G. 375. 


4027. —- ~ -|—A suit instituted by a solr., 
without the authority of his client was dismissed. 
on motion, with the costs of the suit & the costs of 
the motion, in each case as between solr. & client.—- 
CROSSLEY v. CROWTHER (1851), 9 Hare, 884; 21 
L. J. Ch. 565 ; 18 L. T. O.S. 181; 68 I. R. 556. 
Annotation : —-Consd. Fe Paine (1912), 28 T. L. RR. 201. 

4028. -—— .|-—~-A solr. obtained a retainer 
to proceed against exors. who had, after a long 
lapse of time, neglected to prove the will, & had 
rendered no account, to compe! probate of the will, 
& to take such other proceedings for obtaining an 
account as might be necessary. He instituted a 
suit to compel probate, & obtained in it an account 
which was insufficient. He took then no other 
steps for three years, & then, without further 
consulting the chent, filed a bill for an account ; 








for defte. in an cjectinent, brought by 
ptf. against them, for land assigned to 
pitf, under process issued in an action 
of dower against this deft., alleging that 
be had done so wilfully, wrongfully, & 


without the consent, knowledge, or 
authority of defts., but not charging 
malice or want of reasonable or pro- 
bable cause :—Held: the declaration 
was bad on this ground.—-FisHEeR v. 


SOLICITORS. 


he had no other authority than that retainer & 
the client denied any parol authority to file a 
bill :—Held : the retainer did not justify the solr., 
& the bill was dismissed with costs, to paid by 
the solr.—ATKINSON v. ABBOTT (1855), 3 Drew. 
251; 251L. T. O.S. 314; 61 E.R. 899. 
Annotation :—Apld. Wray v. Kemp (1884), 26 Ch. D. 169. 
4029. Costs of client as between solicitor & client 
—Costs of adverse party as between party & party.| 
—The pope form of order where an action is 
instituted by solrs. without authority is to direct 
the solrs. to pay all the costs occasioned by their 
commencing the action without such authority ; 
those of pltf. as between solr. & client, & those 
of deft. as between party & party. In such a case 
defts. are not entitled to any order upon pltfs. 
to pay their costs, or to any indemnity from them 
against the same; but on motion to dismiss, the 
solrs. will be ordered to pay deft.’s costs of the 
action. Where solrs. had joined A. as pltf. upon 
the instructions of B., another pltf., who had, in 
fact, no authority for that purpose, & who was since 
dead, & where the solrs. had been ordered to pay 
A.’s & deft.’s costs of the action :—Held : the solrs. 
would be entitled to prove against the estate of B. 
for all the costs so ordered to be paid by them.-— 
Norsk v. DuRNFORD (1879), 13 Ch. D. 764; 49 
I. J. Ch. 229; 41 L. T. 611; 28 W. RR. 145. 
Annotations --—Folld. Cape Breton Co. v. Fenn (1881), £7 
Ch. D. 198. Apprvd. Fricker v. Van Grutten, [1896] 2 
Ch. 649. Refd. Newbiggin-by-the-Sca Gas Co. 1 Arm- 
strong (1879), 49 L. J. Ch. 231; Willanmns v. Preston 
(1882), 30 W. RK. 554; Joyes v. Loe & Pocock (1896), 
Times, Dec. 14; Geilinger v. Gibbs, [1897] 1 Ch. 479; 
Didisheim v¢. London & Westminster Bank (1900), 69 
L. J. Ch. 443. Mentd. Boswell rv. Coaks (1887), 57 L. J. 
Ch. 101. : 
4030. —-— .|—When a solr, has instituted 
proceedings in the name of his client without his 
authority, & an application is made by pltf. for 
an order to make him pay the costs, the practice 
formerly prevailing at common law will, for the 
future, be adopted in preference to the old Chancery 
practice. Notice of the ee will be served 
on deft., & the solr. will be ordered to pay the 
costs, not only of pltf. but also of deft., the costs 
of pltf. as between solr. & client, & those of deft. 
as between party & party.—NEWBIGGIN-BY-THE- 
Sra Gas Go. v. ARMSTRONG (1879), 13 Ch. D. 3105 
49345. Ch. 2313 411. T. 637; 28 W. R. 217, C. A. 
Annotations —Folld. Cape Breton Co. v. Fonn (1881), 17 
Ch. D. 198. Consd. John Morley Building Co. v. Barras, 
{1891} 2 Ch. 386._ d. Fricker v. Van CGrutten, [1896] 2 
Ch 649. Refd. Smith ». Day (1881), 50 1. J. Ch. 333; 
Williams v. Preston (1882), 30 W. R. 555 ; London Scottish 
Permanent Benefit Soc. ». Chorley (1884), 50 L. T. 265 ; 
Joves v. Loe & Pocock (1896), Zimes, Dec. 11; Geilinger 
v. Gibbs, [1897] 1 Ch. 479; Gold Iecfs of Western Aus- 
tralia v. Dawson, (1897] 1 Ch. 115; Didisheim v. London 
& Westminster Bank, [1900] 2 Ch. 15; Yonge v. Toynbee, 
11910} 1 K. B 215; Puddephatt v. Leith (No. 2), LEO16]) 
2 og 168. Mentd. Boswell v. Coaks (1887), 57 L. J. Ch. 
101. 


4031. - 
No. 3851, ante. 

4032. ——- —--—.| --Where a person is made a 
pitf. in an action without proper authority, & 
orders have been, without his knowledge, made 
against him, under which he is liable to pay costs 
to deft., the proper order to make is to stay all 
proceedings in the name of the person in question, 
& all proceedings against him m the action since 
he was added as a pltf., & to direct his name to be 
struck out for the purpose of future proceedings ; 
the solr. who wrong made him a party must pay 
all his costs, & all the costs which he has been 





~--.]--CAPE BRETON Co. v, FENN, 


HOLDEN (1867), 17 GC. PB. 396.- 
CAN. 


v. AUBREY 
(1833), 1 Ir. L. Ree. N.S. 38.—JR. 
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ordered to pay, & also all deft.’s costs, the costs of 
the person wrongly made pltf. as between solr. & 
client, & the costs of the deft. as between party & 
party, & in such costs must be included the costs 
of the application to be relieved from the conse- 
sequences of the misjoinder.—FRICKER v. VAN 
GRUTTEN, [1896] 2 Ch. 649; 65 L. J. Ch. 823; 
75 L. T. 117; 45 W. R. 53; 40 Sol. Jo. 701, C. A. 


Annotations :-—Apld. Gellinger v. Gibbs, [1897] 1 Ch. 479. 
Refd. Yonge v. Toynbee, (1910] 1 K. B. 215, 


Sup-secT. 5.—ENFORCEMENT OF ORDER. 


40383. Whether attachment Issued.] — GyNN 
v. KIRBY (1720), 1 Stra. 402; 93 BE. R. 594; sub 
nom. GLYNN v. Kirsy, Cas Pract. K. B. 37. 

A nnotation :~—Mentd. Johnson v. Birley (1822), 5 B. & Ald. 


9) . 


4034. ——..J]—An action was ordered to be 
stayed, & the costs of defts. to be paid by pltfs.’ 
solr. The order was served by leaving a copy at 
the office of the solr., but was not obeyed. Upon 
the application of defts., the ct. made an order 
for an attachment to issue against the solr., & 
for payment by him of the costs of the application 
& the attachment, as between solr. & client.— 
TILNEY v. STANSFELD (1880), 28 W. R. 582. 

4035. ——— Against solicitor litigant—. Appeal 
from order for taxation.|~-A common order was 
made against a solr. for delivery of his bill of costs 
& taxation. We moved to discharge this order, 
& his application was dismissed with costs. He 
then appealed, & his appeal was also dismissed with 
costs :-—Held : the non-payment of the costs of 
the appeal was not a default in payment of a sum 
of money by a solr. as an officer of the ct. within 
Debtor's Act, 1860 (c. 62), 5. 4; (1) & an attach- 
ment could not be issued against. him.—Re Hopr 
(1872), 7 Ch. App. 523; 41 L. J. Ch. 7907 5 26 L. T. 
814; 20 W. Rh. 694, L. JJ. 3 subsequent procecdings, 
7 Sue App. ile i JJ. 
lnnotations — . Re solicitor, 

Distd. Fte N aria 61 Sob. Jo. vi 

4036. —--— Non-payment of costs after 
undertaking to pay.}|—-FARLEY v. BUCKLER (1893), 
Times, Oct. 30. 

4037. ----- Where doubt whether order made to 
pay in character of solicitor-—Failure to repay costs 
to trustee in bankruptcy.|—~Where a solr. was 
ordered under Bkpcy. Rules, 1886, r. 112, to repay 
to the trustee by reason of the gross proceeds of the 
assets not exceeding £300 a certain sum paid to 


[1895] 2 Ch. 66. 
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him as costs on the higher scale together with the 
costs of the order, & the solr. repaid the amount 
so received by him in excess but failed to pay the 
costs, & application was made for his committal, 
the ct. in the absence of authority refused to make 
an order to commit, being doubtful whether resp. 
had been ordered to pay the money in respect of 
which a committal order was asked for in his 
character of solr.—-Ite APELT, L'a p. BYRNE (1889), 
6 Morr, 102. 

~-_— Bankruptcy of solicitor.] — See Bank- 
Ruptrcy, Vol. V., p. 1030, Nos. 8420-8423. 


SuB-SECT. 6.—APPEAL FROM ORDER. 

4038. Whether leave of court necessary.]—An 
order that the costs of an application at chambers 
on behalf of a client shall be paid by his solr. 
personally cannot be costs left to the discretion of 
the ct. within Jud. Act, 1873 (ce. 66), s. 49, unless 
the solr. has been guilty of misconduct or negli- 
gence, &, therefore, an appeal lies from such order 
without. leave as to whether there has been such 
misconduct or negligence.—te BRADFORD (1883), 
15 Q. B. D. 635; 50 L. T. 170; sub nom. Re 
MILTON & BRADFORD, 53 L. J. Q. B. $53 32 W. R. 
238, C. A. 

Annotation :—Refd. Stevens v. Met. Dist. Ry. (1885), 29 

Ch. D. 60. 


See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49). 

4039. To what court appeal lies—--Refusal to make 
order.|— YONGE v. TOYNBEE, No. 3785, ante. 





Secr. 5.—LIABILITY OF CLIENT. 
SuB-sEcT. 1.— To PAy OVER MONEY. 
A. In General. 
4040. Summary jurisdiction of court.] — Dr 





WOooLFE v. —- ~, No. 4045, post. 
4041. .—Re BEcCKE, No. 4099, post. 
4042, —----.|.—A solr. received froin his client a 


sum of money to pay off a mtge. He did not so 

apply it, but claimed a lien on it for his costs. 

He was summarily ordered to repay the amount 

to his client, but without interest—Re CULLEN 

(1859), 27 Beav. 51, 54 E.R. 20. 

A Hae :—Mentd. Stumore v. Campbell (1891), 66 L. T. 
4043, ——--.J—An attorney to whom a writ has 


punt of the 
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q- dt whose anstance order re- 
scinded.j~—Where w judge in chambers 
has made an order requiring a solr. in 
the cause personally to pay the costs of 
an application, the ct. will not, at the 
merely nominal instance of the cHent 
rescind the order: the solr. must make 
a» substantive motion on his) own 
behalt to discharge it.—HoppLewron 
u. MARSHALL (1862), Mac. 38.—N.Z. 


PART X. SECT. 5, SUB-SECT. 1.---A. 


r. General rule.|-—A. solr. is Hablo 
to account for moneys or securities 
on summary application, although they 
may have come to his hands os an 
agent for the owner, & not strictly as 
Roly. or attorney, or involve any duty 
a8 such in the holding or possession of 
them.—Re Carron (1841), 2 Ch. Ch. 
323.—CAN, 

t. ——~.] — Re Walkin (1868), 2 
Ch. Ch. 324.—-CAN. 

a. Mode of procedure for recovery.) 
-—-The proper proceeding against un 
attorney for mere non-payment of 
money pursuant to a rule of ct., where 
there are no special circumstances 


showing fraud or dishonesty, is| by 
judgment & execution under C. 8S. U. CO. 
ce. 24, 8. 15, & not by motion to strike 
him off the rolls, nor by attachment. 
Under finpcrial Act, 32 & 33 Vict. c. 62, 
s. 4 (4), attorneys ordered to pay 
money in that character are excepted 
from the goneral rulo & may be attached 
as before. There ia no cxception in 
our Act.—-Fe CAMPBELL (1872), 32 
U.C. RR. 441.—CAN. 

b. Jriy to lay moncy out at interest 
— dd right to commisswn thereon.) —— 
A party receiving money as attorney 
of another was bound to lay if ont at 
interest. within six mouths thereafier, 
& was liable in 5 per cent. for wll money 
not 80 laid out; & he was entitled to a 
commission of 24 per cont. ou tho 
money reeeived by him —KBROWN’S 
TRUSLERS 7. BROWN (1830), 4 Wils. & 
8S. 28.-—-SCOT. 

Cc. .}]—-A sum of money _ be- 
longing to a trust estate was lodged for 
some years in the hands of the factors 
& Jaw agents for the trustees adminis- 
tering the estate, & was not invested ; 
during these years certain questions 
regarding tho trust estate were under 
discussion, & the trustees were cogni- 





money remaining un- 
invested. — Held in accounting for 
inoney, the factors were only bound 
to debit. themselves with interest on it 
at the rate of 4 per ecent.—FOoRTUNK’S 
TRUSTEES tv. GrBson-CRAIGS, WARD- 
LAW & DALZIEL (1859), 2 Dunl. (Ct. of 
Sess.) 59.—SCOT. 


ad. Right of set-off for feea againat 
money advanced by echents.} —When a 
client advances a sum of money to a 
tirm of atforneys on account of costa 
in a pending action the contract 
between them is not one of depositum, 
but is a contract whereby the client 
indeimnifies the attorneys againat loss 
owing to the costs of the action to the 
extent of the advance with o@ right in 
them to use the pest & no right in 
himself to reclaim it unless they should, 
on a successful issue of the suit, be 
relinbursed by the opposing party. In 
the event of the suit being successful, 
the attorneys would be entitled to set off 
against the advance any sum duc by 
the clicnt to them for professional wor 
& to retain so much of the advance as 
would suffice to satisfy their olaim.— 
NGANGELIZWK KAMA * Yatra & 
Murray (1902), 17 K. D. C. 60.—8. AF. 
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been sent for service afterwards receiving the 

debt from deft., will be ordered by the ct. at once 

to pay the same.—WALKER v. PEARCE, Re AN 

ATTORNEY (1862), 7 L. T. 285. 


B. Application for Summary Order. 

4044. By whom made—Necessity for application 
by client.|—This ct. will not, in a summary way, 
compel an attorney of the ct. to pay over money 
to a party entitled to it, though the attorney has 
received it from a cliont to be paid to such party, 
if the application is not made on behalf of the 
client.—Re FENTON (1835), 3 Ad. & El. 404; 1 
Har. & W. 310; 5 Nev. & M. K. B. 239; 41. J. 
K. B. 204; 111 E.R. 467. 

Annotation :—Apld. He Cross (1843), 2 L. T. O. S. 227. 

4045. Agent of client.|—A summary appli- 
cation may be supported against an attorney to 
compel him to pay moneys entered by him, though 
he was not employed in any suit; & an agent 
may make the application, though it has no 
authority to receive, & the ct. will compel the 

ayment into ct. for benefit of parties interested.— 

E WOOLFE v. (1822), 2 Chit. 68. 

Aneeighion. Ra. Re Knight, Hc p. Hall (1822), 7 Moore, 


4046. To whom made—-Court—In which action 
prosecuted. |—.An application to compel an attorney 
to pay over to his client money recovered from 
deft. In an action need not be made in the ct. 
in which the action was prosecuted.—Re Gar- 
BETT (18143), 2 L. T. O. S. 169. 

_ 4047, —-— Judge in chambers.]—An applica- 
tion against an attorney to pay over to his client 
a sum of money received by him for such client, 
there being no imputation upon him which he is 
required to answer, should be made at chambers 
ay ae ct.—-STECHER v. KRALICK (1868), 

de . ° 


C. When Summary Order Made. 
(a) In General. 

4048, Necessity for taxation.|—Attachment for 
not paying over surplus money when rule has been 
served for taxing an attorney’s bill, ct. will not 
grant an attachment against attorney for not 
paying the balance due to his client till the costs 
have been taxed, though the balance is admitted 
& though it is agreed to dispense with taxation.— 
v. BARTON (1817), 2 Chit. 66. 

4049. ——.]—-ANON. (1851), 17 L. J. O. S. 79. 

Order against London agent—-Of solicitor of 
client.]—See No. 4356, post. 


(b) Necessity for Relationship of Solicitor and 
Client. 











Liability to third parties.|—See Part XI., Sect. 2, 
sub-sect. 5, C., poat. 

4050. General rule.J}—An attorney cannot be 
compelled to pay over money received by him 
in his character of attorney, to the use of a third 
party, unless he received it as the attorney, & by 
the authority, of such third party.—Re Cross 
(1843), 2 L. T. O. S. 227. 

4051, .|—A. purchased an estate from B., 
& on the completion, one solr. acted for both 
parties, & the purchase-money was paid into his 





PART X. SECT. 5, SUB-SECT. 1.—B. 

6. a whom made —A ssiynee.J—The 
ct. will not compel an attorney, on a 
summary application, to pay over the 
proceeds of w judgment to a person 
claiming as assignee wnless his ht ig 
clear.—MURRAY v. JOHNSON (1850), 


1 All. 697.—CAN. 
PART X. SECT. 5, SUB-SECT. 1.— 
C. (b) 


{. Against two membera of partner- 
ship.J—Upon a summary application 
by a client for an order for payment 


SOLICITORS. 


hands. Afterwards, the purchaser was defeated 
by C., who had a paramount mtge. The pur- 
chaser presented a petition against the solr., 
asking payment by the solr. out of the purchase- 
money of the losses occasioned, or that he might 
indemnify petitioner. The petition was dismissed 
with costs, the ct. holding, first, that it had no 
jurisdiction to award compensation or damages 
in such a case, & secondly, that the money having 
come to the hands of the solr. as agent of the 
vendor, & not of petitioner, it could not interfere. 

I agree that if a client pay a sum of money to 
his solr. in that character, this, like other matters 
arising between them in tho relation of solr. & 
client, can be inquired into summarily in this 
ct. (Rominty, M.R.).—Re Hinton, TYEE v, 
WEBB (1851), 14 Beav. 14; 18 L. T. O. S. 37; 
15 Jur. 1023; 51 KB. R. 192. 

4052. .}—The ct. will not, in the exercise 
of its summary jurisdiction over solrs., call upon 
a solr. to account for moneys received by him, 
where they were received by him not in the 
character of solr. to the person making the appli- 
cation, but of solr. to another person. 

D. was solr. to pltf. in a cause, & also to the 
receiver, & the receiver was in the habit of re- 
mitting the rents to him :—Held: VD. must be 
considered to have received the rents as solr. or 
agent of the receiver, & pltf. could not call upon 
him to account for them under the summary 
jurisdiction.— DIXON v. WILKINSON (1859), 4 De 
G. & J. 508; 4 Drew. 6143; 33 1. T. 0. 8. 321 ; 
Tee N.S. 1063; 7 W. R. 624; 45 BK. R. 198, 

Jd. 


Annotations :—Consd. Re Dangar's Trusts (1889), 41 Ch. D. 
178. Refd. British Mutual Investinent Co. v. Cobbold 


(1875), L. R. 19 Kq. 627 

4053. ——-.]—Where a solr. makes default in 
payment of a sum of money which he has been 
ordered to pay in the character of an officer of 
the ct., he is not the less liable to an order for an 
attachment because in the interval between the 
date of the order & the time fixed for payment 
he has been struck off the roll, & has ceased to 
be a solr. Of the three possible periods for ascer- 
taining whether the person ordered to pay & 
making default held the character of a solr., & 
was as such within the exception of Debtors Act, 
1869 (c. 62), s. 4 (4), viz.—(a) of the act done ; 
(6) of the order made; or (c) of the default com- 
mitted, that to be looked to is, if not the first, 
at the latest tne second period.—Re STRONG (1886), 
32 Ch. D. 342; 55 L. J. Ch. 553; 551. TT. 33 51 
J.P. 6; 34 W. R. 614; 2 T. L. R. 549, C. A. 
Annotation :~-Mentd. Re Gent, Gent-Davis v. Harris (1888), 

40 Ch. D. 190. 

4054. Relationship repudiated by client—Dis- 
claimer of ability for costs..—A. cmployed B. to 
collect the amount due on a bill of exchange. 
B. instructed C., an attorney, to sue upon the bill. 
A. repudiated C. as acting on his account, & dis- 
claimed any liability for costs in the action. C. 
sued, & the amount of the bill was recovered & 
paid over to him:—Held: A. was not entitled 
to the summary interference of this ct., calling 
on CU. to pay over the amount so recovered.—Re 
MARSHALL (1857), 28 L. T. O. S. 231; 5 W. J. 
200. 
4055. Time when relationship exists—Relevant 
time.|—Ite Srrona, No. 4053, ante. 





over by threo solrs. of money of hers 
alleged to be in their hands as a firm, & 
in default for an order striking them 
off the roll:—Jfeld: no professional 
misconduct being suggested against 
two of them, one of whom had loft the 
firm before, & the other of whom was 
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4056. Solicitor struck off the rolis—Between 
order for payment & date of payment.] — fe 
Strona, No. 4053, ante. 

4057. Presumption of relationship—From cha- 
racter of employment.)—te AITKIN, No. 4192, post. 


(c) In respect of What Moneys. 


4058. Money lent to client by solicitor—For bills 
in excess of loan—-Payment of balance.]—-Where 
bills have been deposited with an attorney, & he 
has advanced money on them, & he refuses to 
account, the ct. will not compel him summarily 
to pay over the alleged balance.—Ha p. SCHWAL- 
BANKER (1832), 1 Dowl. 182. 

Annotation :—Consd. Re Cardross (1839), 5 M. & W. 545. 


4059. Money borrowed for client—-When pay- 
ment over ordered.|—The ct. will not summarily 
compel an attorney to pay over money borrowed 
for his client on security, unless the security is 
by deed, perused by the attorney on behalf of his 
client.—Fe (1847), 11 Jur. 396. 

4060. Money borrowed from client—-For pur- 
chase of land by solicitor—Returnable when pur- 
chase uncompleted.|—-A client agreed in writing 
to lend his solr. a sum of money to enable him to 
make a purchase of land, but if the purchase was 
not completed, the money was to be at once re- 
paid. The purchase was not made, & the money 
was not returned. 

The chent applied for an order for repayment, 
under the summary jurisdiction of the ct. :— 
Held: there being no relation of solr. & client 
between the parties in respect of the agreement, 
no order could be made under the summary 
jurisdiction of the ct.—Re Bryant (1884), 50 
L. VT. 450. 

4061. ---- Trust money lent by trustee.] — 
(1) In an administration action it appeared that 
the trustee had lent. moneys of the trust estate 
without security to his solr., who had accepted 
the loan with notice that it was trust moncy. 
The solr. was not a party to the action :—Held : 
the ct., in the exercise of its summary jurisdic- 
tion over its officers, had power on motion in 
the action, to order the solr. to bring the money 
into ct. 

(2) In such a case the notice of motion should 
be entitled in the action, & in the matter of the 
particular solr.— Re CARROLL, BRICE v. CARROLL, 
[1902] 2 Ch. 175; 71 L. J. Ch. 596; 86 L. J. 
862; 50 W. R. 650. 

4062. ---— Jurisdiction of master-—R. S. C., Ord. 
52, r. 25.]--B. had employed Y., a solr., to act 
for him professionally. B. paid Y. £200, & the 
following document was drawn up, recording the 
transaction, & signed by Y.: ‘‘ Three months 
after demand 1 promise to pay Mr. B., or to in- 
vest for him, as he may wish, the sum of £200 
for value received, & in the meantime to pay 
interest after the rate of £5 per centum ... until 
payment or investment ... or so much thereof 
as shall from time to time remain owing.” B. 
applied by summons under R. 8. C., Ord. 52, 
r. 25, for payment of the £200, & interest thereon : 
—Held ; having regard to the terms of the docu- 
ment & to the other evidence, the transaction 
was a loan to the solr., & not a payment to him of 
money for investment, & therefore the master 
had no jurisdiction under R. S. C., Ord. 52, r. 25, 





ignorant of, tho receipt of a Jarge sum 
of money by the third, the summary 
order asked for could not be made 
against the two, although they might 
be Hable in an action.—Re Ro 
CaMmRON & MALLON (1895), 16 P. R. 
482.—CAN. 


PART X. SECT. 5, SUB-SECT. 1.— 
C. (¢). 


g. Moncey recovered under fraudulent 
Judgment. |-—-In an action for money had 
88, & recelved against an attorney, he 
cannot set up as an answer to his 
. client, that the judgment under which 
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to make the order asked for.—Re Y. (1910), 54 
Sol. Jo. 459, D. C. 

4063. Money received during articles.) — The 
ct. will not interfere summarily to compel an 
attorney to pay over or account for money re- 
ceived by him during his clerkship.— Ez p. DEANE 
(1834), 2 Dowl. 533. 

4064. Money received as steward of manor.]— 
The ct. will not on the application of the lord 
grant a rule calling upon an attorney of the ct. 
to produce an account of all fees & fines received 
by him in a ct. of which he is the steward, unless 
the affidavit in support of the application discloses 
improper conduct on his part as an attorney.— 
ANON. (1855). 25 L. T. O. S. 161; sub nom. Re 
AN ATTORNEY, 3 W. KR. 515. 

.|—See, also, COPYHOLDS, Vol. XIII., p. 46, 
No. 539. 

4065. Money received as officer of company— 
Member of special committee.J)—Kesp., a solr., was 
appointed a member of a committee of a co., with 
power to compromise two suits. Ife, with the 
approbation of his co-committee, compromised 
them & reccived the money. A summary applica- 
tion that he might pay over the money or be struck 
off the Rolls was refused with costs.—Re TTARVEY 
(1859), 27 Beav. 380; 54 EK. R. 129, 

4066. Money received by solicitor partner-—-Used 
by firm.]|—-Where money has been paid by a client, 
to one of two attorneys, partners, & which has 
been applied to their own use in account with 
their bankers, the ct. will summarily compel 
them to refund.—Re Forp & THomaAs (1840), 8 
Dowl. 684. 

4067. —-— Without knowledge of other partners.] 
~—Re LAWRENCE, Ea p. BurDoN, No. 4247, post. 

4068. Money paid to firm of solicitors—-Misappro- 
priated by member.]-—-CuaTER v. McLian, Re 
LAWRENCE, Crowvy & BowLpy, No. 3566, ante. 

4069. Money received by investment—Bank- 
ruptcy of solicitor.|—-An attorney, having received 
bills from a firm in India, with instructions as to 
the investment & application of the proceeds, 
neglected those instructions, & when the money 
was required, was unable to furnish it. Ne had 
obtained a certificate under 7 & 8 Vict. c. 70, & 
entered into an arrangement with his creditors 
to pay all his debts by yearly instalments, without 
the knowledge of the remitters of the bills. The 
ct., considering him to have been guilty of fraud 
in obtaining the bills, & misapplication of the 
proceeds, made a rule absolute, calling on him to 
refund the money & to pay the costs of the applica- 
tion.—Re --— (1855), 25 lL. T. O. 8S. 98; 3 W.R. 
422. 

4070. Money invested in joint names of solicitor 
& client—Claim by solicitor for costs.])—-Where an 
exor. & residuary legatee employed a solr. in the 
matter of the exorship, & transferred into the joint 
names of client & solr. a sum of stock to answer 
a legacy, & subsequently employed the same 
solr. in two suits in equity & in an action at law, 
in all of which matters costs were incurred, the 
ct. having, by an order made in both suits, ordered 
the payment of the legacy out of the fund, & the 
costs of the parties to the suits to be paid by 
themselves, refused a motion made on the part 
of the client, pending an action for the balance 
of bills of costs, asking that the solr. might be 
ordered to join in transferring the balance of the 





the money was collected was fraudu- 
lently confessed by doft. in that cause 
to the client.—WiniiamMs tv. KING 
(1831), Dra. 439.—CAN. 

h. Rent of land of deceased client.|— 
W., suing in his individual canacity: 
obtained a judgment against —& 
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fund, after payment of the legacy, into the client’s 
name, on the ground that the proceedings in re- 
spect of which the costs claimed were incurred 
were closely connected with the purposes for which 
the fund was invested, & that the claim was one 
to be settled by a ct. of law.— Re Rostnson (1859), 
5 Jur. N.S. 1021; 34 L. T. O.S. 51. 

4071. Money received from mortgagee.) — 
LEWES v. MORGAN (1817), 5 Price, 42, 148; 146 
E. BR. 530, 565. 

4072. -—Where an attorney has been 
employed to prepare mitge. deeds, & he receives 
the money raised by the mtge., he may be called 
upon summarily to account for it.—Ex p. Crip- 
WELL (1837), 5 Dowl. 689; Will. Woll. & Dav. 
356; sub nom. Re CRETWELI. v. FOSBROOKE, 1 
Jur. 755. : 

4073. Money received from mortgagor—For re- 
comp mon of mortgage.)|—Re CULLEN, No. 4042, 
ante. 

4074. Money received as proceeds of execution— 
Amount levied objected to.|——An attorney has no 
right as against his client to retain money in his 
hands which he has received as attorney for his 
client, even though it should be the proceeds of 
an execution against the goods of a deft. who 
objects to the amount levied & who has a rule 
then pending before the master, calling on pltf. 
or his attorney to refund part of the moncey.— 
SIBLEY v?. LEICESTER (1833), 2 Dowl. 234; 3 
L. J. Ex. 62. 

4075. Money received on cheque payable to 
client.|;—A married woman, to whom a sum of 
money was payable for her separate use, received 
a cheque from the Accountant-General & handed 
it over to her solr. who accompanied her. The 
solr. was on motion ordercd to pay the balance 
to his client, & held, that the onus being on the 
solr. to show cause for not paying it over, he 
could not sct up a voluntary agreement to pay her 
husband’s debt out of it.— Mawnoop v. MIL- 
BANKE (1851), 15 Beav. 36; 5] KE. . 449. 

4076. Money received for probate of will.] — 
Where an attorney received money to pay over to 
a proctor for probate of a will, the ct. refused to 
interfere summarily to make him account for it. 
—Ha p. COHEN (1835), ] Har. & W. 211. 

4077. Money received by solicitor in bankruptcy | 
—A solr. who gets money into his possession in 
character of a receiver, is not entitled to retain 
it as a set-off to a sum owed to him on a private 
account between him & the assignee.-— Re CAN- 
NINGS, He p. WALSH (1832), 2 L. J. Bey. 39. 

4078. Money paid to solicitor’s clerk.] —- The 
managing clerk of pltf.’s attorney called at the 
office of deft.’s attorney, & there received a sum 
of money for debts & costs in settlement of the 
action; he embezzled the amount & other sums. 
Qu.: was that a payment to the attorney so as 
to make him liable to pltf. for the amount.— 
Rte GEOGHEGAN (1859), 32 L. T. O. S. 301. 

4079. ——.J)—-Re A Soxiciror (1878), 22 Sol. 
Jo. 496. ; 

4080. Costs paid to agent of uncertificated 
solicitor.|—Where an attorney being off the roll, 
in consequence of not taking out his certificate, 





deft. (his attorney) after W.’s death 
received the money. W. was the 
administrator of A., & this judgment 
was for rent of A.’s land. W.’s exors. 
having sued deft. for the money #oO 
received, ee interested in A.’s 
estate notified hin not to pay :— Meld, 


having received the money as W.’s hip 


attorney, he could not resist payment 
to his exors.-—CHARTERIS 7. 
(1856), 14 U. C. R. 62.—CAN. 
_ k. Money received in proceedings not 
in court.}—A judge in chambers muy 
interfere summarily against the attor~- 
by ordering him to render an 
account of & pay over such moncys, 
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employed his agent to sue out process, & costs 
were paid in the action to the agent, the ct. would 
not compel either the attorney or his agent to 
refund those costs.—NasH v. GooDE & PARRY 
(1841), 9 Dowl. 929; 6 Jur. 653. 

4081. Money paid to person professing to act as 
solicitor-—Solicitor struck off the rolls.| He STRONG, 
No. 4053, ante. 

4082. -——— Unqualified person.|—-Where an un- 
qualified person had obtained possession of money 
& documents by pretending to be a solr. :— 
Held: the ct. in the exercise of its summary 
jurisdiction could order him to deliver up_ such 
money & documents & upon his disobedience 
could punish him by attachment.—Re Huitm & 
Lewis, [1892] 2 Q. B. 261; 61 L. J. Q. B. 502; 
66 L. T. 683; 8 'T. L. R. 533, D.C. 

Annotation :—Distd. Ke Hurst & Middleton, Middicton +. 

The Co., [1912] 2 Ch. 520. 

4083. Costs overpald.|—An order, on petition, 
having been made for the taxation of a solr.’s 
bill of costs, & on the taxation less than one- 
sixth having been taxed off, there remained in 
the solr.’s hands, on tho balance of accounts, 
after satisfying the solr.’s claims a sum of money 
which the ct. ordered to be paid over to petitioner 
within ten days; the order could not be personally 
served, & substituted service was allowed by the 
ct.; the solr. having failed to comply with the 
order, petitioner moved the ct. to grant him a 
four-day order, but produced an affidavit of non- 
payment made several days previous to the day 
on which the motion was made. The ct. granted 
the order, but required an affidavit of non-pay- 
ment up to the time of application.—Ae NIAs 
(1846), 8 lL. T. O. S. 1538, 

4084. .}|—The order on a solr. for payment 
to his client of a sum found due on taxation, 
requires personal service; but it appearing that 
the solr. absented himself to avoid service, an order 
for substituted service was made.—-le LLoyp 
(1848), 10 Beav. 451; 50 Ih. RR. 655, 

4085. Bill of exchange from client to solici- 
tor—Payment to holder of title..—An attorney’s 
bill having been ordered to be taxed after the 
client had given a bill of exchange for the amount, 
it was found he has been overpaid, & he was 
ordered to refund the overpayment to the client, 
& also by a subsequent order to pay the costs of 
taxation, more than a sixth having been taken off, 

Upon the application of the attorney to be 
allowed to pay these sums to the holder of the 
bill of exchange, which had been dishonoured, 
instcad of his client, he was ordered to do so 
within a week, or, in default, that an attachment 
should issue :-- Held: (1) no demand of these two 
sulns was necessary to ground an attachment, but 
it was his duty to seek the holder of the bill, & 
pay the moncy to tum. 

(2) A personal service of the rule of ct. must 
be made to ground an attachment for nonpayment 
of moncy pursuant to a judge’s order, which is 
afterwards made a rule of ct., & service of the 
order & allocatur are not sufficient nor is service 
of the rule on the London agents of the attorney 
sufficient ; & for this defect an attachment, issued 
at the end of Jan. & executed on Feb. 12 was set 
aside in Trinity term following.—-WOOLLISON v. 
Tlopason (1834), 3 Dowl. 178. 











although there is no litigious 

or suit, in ct. by or in which the money 
wak received.—Re AN ATTORNEY 
(1877), 7 P. R. 174.—-CAN. 

1. Whether client made to bring action.) 
-——Although an attorney, who has col- 
lected money, may be e to account 
therefor in a ofvil action, the ct. will 
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4086. ---— Sum deposited as security for costs— 
Costs not exhausting fund.]—A solr., professionally 
concerned in a transaction for A., received on his 
account in the course of that transaction a sum of 
money. Afterwards it was arranged between A, 
& B. & the solr. that the sum should remain in 
the solr.’s hands as a security for the payment of 
the expenses of certain proceedings taken in 
Parliament by B. to obtain an Act for a divorce. 
The application to Parliament having failed, & 
the costs of it not having exhausted the fund :—- 
Held: under the summary jurisdiction of the ct, 
over the solr. it could order the repayment to A. 
of the balance.—Ha p. WorRTHAM (1851), 4 De 
G. & Sm. 415; 64 HK. R. 8933 affd., 4DeG. & Sm. 
p. 420, L. C. 

4087. Whether interest allowed.|——The ct. will 
not grant an application requiring an attorney to 
pay over the interest of a sum of money which 
has come improperly into his hands.—FENN v. 
WILD (1832), 1 Dowl. 498. 

4088, ——-.|-— Re CULLEN, No. 4042, ante. 

4089. -|—PIltf. instructed deft., his solr., to 
recover a sum of moncy for him. Ile did so, but 
did not pay it to pltf. Subsequently pitf. 
demanded payment of this sum :-—-Held: interest 
on this sum was payable by deft. as froin the date 
of the demand only, & not from the date when 
the money was received by deft.—-BARCLAY v. 
Harris & Cross (1915), 85 L. J. K. 1B. 115; 112 
1. T. 11843 31:17. L. R. 213. 

See Attorney & Solicitors Act, 1870 (c. 28), 
s. 17. 





D. Loss of Right to Summary Order. 


4090. Acceptance of promissory note by client. |—— 
Tf a party in a cause take a promussory note from 
his attorney, for the debt, which his attorney has 
received from the opposite party, he deprives him- 
self of the summary relief by appheation to the 
ct., to make the attorney pay over the moncy.— 
ANON, (1825), BA J. OWS. K. B. 106. 

4091. Bankruptcy of solicitor.|—The ct. will not 
compel an attorney to pay a sum of money he has 
received in his character of attorney ; he having 
after the receipt of the money become bhpt. & 
obtained his certificate. —Ha p. CULLIFORD ¥ 
WARREN (1828), 4B. & C. 220) 61. 3.0.8. Kh. B. 


$29; 108 BH. RK. 1026. 
Annotation —Consd. Re —— (1855), 25 L. 1. O. 8. 98. 
4092. Money fraudulently received.|- 


Where an attorney has received money to the use 
of his client & not accounted for it, & has after- 
wards become bkpt. & obtained his certificate, the 
ct. will not, on motion. order him to repay the 
money so received, the amount being a debt 
barred by the certificate. But if the attorney 
committed fraud in the receiving & not account- 
ing, the ct. in the exercise of its general jurisdiction 
over its officer will enforce such payment, as a 
modification of the punishment which it might 
otherwise inflict for his misconduct. The case 
of fraud, however, ought to be clear, & the attorney 
should have notice by the form of the rule, that 
the application is of a penal nature. It is not 
enough to call upon him to show cause why he 
should not pay over the money.—ifte BONNER 
(1833), 4 B. & Ad. 811; 1 Nev. & M. K. B. 555 ; 
110 KE. R. 661. 

Annotation :—Apld. Re —-— (1855), 25 L. T. O. S. 98. 


compel him to do summary justice a summary 
without putting the client to the neces- 
ety, of b nging an action.—Jérp. KERR = to which ia 
cn (1879), 18 N. B. RR. 625.— 


m. Rightto money dependent on dise ~ Re RoBrRrson, 


contract.)—The ct. will not, on 


application, compel an 
attorney to nt over money the right 

ependent on the existence 
of an agreement between the attorney 
& the client, which the latter disputes. 


Kr ie 
(1908), 38 N. B. RR. 463; 
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4093. Action by client against solicitor.|—If a 
person commences an action against his attorney 
for money owing to him, he cannot make a sum- 
mary application against him to the ct. to make 
him pay the amount, until ho has discontinued 
the action.—ANON. (1841), 5 Jur. 678. 

4094. ——-.|--Where an award arising out of an 
action against an attorney was made against 
him, but he kept out of the way & did not pay 
the sum awarded, being money entrusted to him 
for investment which he had appropriated, a 
summary remedy against him was refused.---Re 
AN ATTORNEY (1856), 4 W. 1. 617. 

4095, ---—.]—-The ct. will not grant a rule 
calling upon an attorney to show cause why he 
should not pay over to his client moneys received 
by him as attorney for such client, when the client 
has issued a writ & recovered judgment for such 
moneys against the attorney.—Re DAVIES (1866), 
15L. T. 161; 15 W. R. 46. 

Annotation :-—N.F, Re Grey, (1892) 2 Q. B. 410. 

4096. - .|—The summary jurisdiction of the 
et. over solrs. will not, except under very special 
circumstances, be exercised to enforce a claim 
which has been barred in an action at law.— 
SITTINGBOURNE & SHEERNESS Ry. Co. v. LAWSON 
(1886), 2 T. 1. R. 605, C. A. 

4097. ----—.|—Where a solr. has committed a 
breach of professional duty in failing to pay over 
money received by him for his client, the fact that 
the client has brought an action against him & 
recovered judgment for the money does not take 
away the disciplinary jurisdiction of the ct. sum- 
marily to order payment of the money to the 
client.- Ie Grey, [1892] 2 Q. B. 440; 61 1. J. 
Q. B. 795; 57 J. P. 24865 41 W. R23; 8 TT. RR. 
604, C. A. 
sUiiehie ald. Re A Solicitor, Hr p. Hales, [1907] 2 

. 2 OOD. 

4098. Right dependent on special agreement— 
Agreement disputed by solicitor.}—The ct. will not 
interfere to compel an attorney to pay over moncy, 
the right to which is dependent on the existence 
of a special agreement between the client & the 
attorney which the latter disputes.—HOpDsoN v, 
TrERRALL (1833), 2 Dowl. 264. 

4099. Money claimed by third party.|--—(1) A 
solr. who has recerved & has in his hands the 
moncy of his client, will be summarily ordered to 
pay over the amount. 

(2) A solr. received moneys for his client, an 
administratrix :—Held: he could not set) up 
yroceedings by the next of kin, of whose rights he 
1ad notice, as a defence for not paying the ad- 
ministratrix.—Re Brckt (1854), 18 Beav. 462 ; 
52 Kk. R. 182. 

Delay.}]— See LimirTaTION OF ACTIONS, Vol. 
XXXIL., pp. 326, 482, 540, Nos. 124, 1450, 1923. 














Kk. Attachment for Disobedience to Order. 


Contempt of court, attachment & committal 
generally.|—See CONTEMPT OF CouRT, Vol. XVI, 
pp. 6 et seg. 

4100. Balance found due on taxation—Appli- 
cation of Debtors Act, 1869 ic. 62).]—Default 
by a solr. in payment of a balance found due 
from him to his client upon taxation of his bill 
of costs under the common order to tax is ‘ de- 
fault by a solr. in payment of a sum of money, 


389.-—-CAN. 


PART X. SECT. 5, SUB-SECT. 1.—E. 

n. Who may be attached —- Queen’s 
Bench uttorney practising in adratriet 
courl.J)—An attorney of the Queen’s 
Bench practising in a district ct., may 


KIERSTEAD 
5 K. I. jt. 
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Sect, 5.—Liability of client: Sub-sect. 1, E.; sub- 
sect, 2. Sect, 6.) 


when ordered to pay the same in his character of an 
officer of the ct. making the order ’’ within above 
Act, s. 4, & an attachment may be issued against 
him.—-Re WuireE (1870), 23 L. T. 387; 19 W. R. 
3a, 

nae Gn s—Apld. ?¢ Barfleld & Rush (1871), 19 W. NR. 


4101, —-- - —_-.|—Default by a solr. in pay- 
ment of a balance found due from him upon taxa- 
tion of his bill of costs under the common order 
for that purpose, is default in payment of a sum 
of money ordered to be paid by the solr. in his 
character of an officer of the ct. within above Act, 
s. 4 (4), & an attachment may be issued against 
him.—#te RusH (1870), L. Rh. 9 Eg. 147; 21 L. T. 
692; 18 W. KR. 3313 subsequent proceedings, 
L. R. 10 Hq. 442. 

Annotation :— Distd. Re Hope (1872), 7 Ch. App. 523. 


4102, ——-- —-—-.]—Re A Solicitor, No. 3637, 
ante, 

4103. —-—~.|—-Re BLAKe (1816), 9 Beav. 209; 
71.T.O.8. 1083 10 Jur. 168: 50 B. R. 323. 

4104. —----.J~-A solr. may be imprisoned for 


default in payment of a balance ordered to be paid 
on a common order to tax his bill of costs. ~Re 
A. B. (1870), 39 L. J. Ch. £59. 

4105. —--.J—An attorney having failed to 
obey a rule of ct. by which he was ordered to pay 
over a sum of money received by him in his 
character of attorney, the ct. refused to order an 
attachment upon the common affidavit. Where 
the client has elected to take his remedy by a civil 
proceeding, he must have recourse to an execution 
under Judgments Act, 1888 (c. 110), s. 18, or an 
application under Debtors Act, 1869 (c. 62).—Re 
Baru (1873), L. Ro 8 C. PL 1043 42 0.5.0. PL. 104. 
Annotations ;— Distd., de Dudley (1883), 12 Q. LB. UD. 44. 

Consd. I’ve Grey, (1892) 2 Q. B. 440. 

4106. — -.J—Under an order to tax made in 
1878, a balance was found due from a solr. in 
respect of moneys received by him, & ought to 
have been paid within twenty-one days from Aug. 
21, 1875:—Held: the case was governed by 
R.S. C. 1875, Ord. 44, rn. 2, & an attachment for 
non-payment could not be issued without notice to 
the solr.—Re A Souierror (1875), 1 Ch. D. 445; 
24 W. R. 1033 3 Char. Pr. Cas. 369. 

Annotation :—Reld. Dallas +. Glyn (1876), 3 Ch. D. 190. 

4107. -|—A. solr. received on behalf of ao 
client a sum of £339, which he paid into his account 
with his own bankers & dealt with as his own 
money. He afterwards forwarded to his client a 
sum of £100, & refused to pay the balance, on the 
ground that he had a claim against an agent 
whom his chent had employed to communicate 
with him. Application having been made to the 
Q. B. Div. to compel the solr. to pay the money, the 
matter was referred to a master, who reported 
that the balance was due from the solr. to his client. 
An order was made by the Q. B. Div., & also a subse- 
quent order was made at chambers, that the solr. 
should pay the balance claimed to his client. 
These orders not having been complied with, an 
order for the attachment of the solr. was made by 
a judge at chambers :—Held: the orders for the 
payment of the balance claimed were not merely 
in the nature of civil process, but were orders 
made against the solr. as an officer of the ct., & 
the attachment was properly granted.—-e DUDLEY 
(18583), 12 Q. B. D. 44; 49 L. T. 737; sub nom. 





he attached for not. paying over mouey 
received for his client.—CaRRUTHERS 
v (1825), Tay. 2413.—CAN, 

0. To repay money improperly with= ct. 





draun from court.j—An attorney had 
heen ordered to pay into ct. @ sum 
improperly withdrawn by him from 
After a hearing, the ct. directed 


SoOLiIcrTors. 


Re Dupiey, Ex p. Monet, 53 L. J. Q. B. 16; 
32 W. R. 264; 28 Sol. Jo. 71, C. A. Be ote ats 
fons : . Re Wray. (1887), 36 Ch. D. 189; 

“Me Gest, Gont Dts Harris (i bene Wilde. vou rt 
Be yy Reha: ie Strong (1886), 32 Gh. D. sig ; God- 
froy v. G. (1805), 78 L. T. 599. 

4108. Bankruptcy of solicitor—Effect of dis- 
charge.]—By the master’s allocatur an attorney 
was ordered on May 12 to pay over to his client a 
sum of £15; on June 20 the attorney became 
bkpt., & afterwards obtained his certificate :— 
Held: it was then too late to move for an attach- 
ment for not paying the money pursuant to the 
master’s allocatur.—BARON v. MARTELL (1827), 9 
Dow. & Ry. K. B. 390. 

Annotation :-~—-Refd. Re Newbery (1835), 4 Ad. & KL 100. 
4109. ---—-,] —An attorney, in custody under 

an attachment for non-payment of money pur- 

suant to a rule of ct., is entitled to be discharged 
from custody on having become bkpt., & obtained 
his certificate, even though he received the money 
in the course of his employment as attorney.— 

R. v. Epwarps (1829), 9 B. & C. 652; 7 L. J. 

O.S. KK. B. 841; 109 BE. R. 242. 

Annotations :—Refd, Re — - (1855), 25 L. TT. O. S. 98, 
Mentd. 2c Helsby (1832), § L. J. Bey. 6; Lees vo. Newton 
(1866), L. R.1 C. BP. 658. 
~--—.]— See, further, BANKRUPTCY, Vol. V., pp. 

1029-1032, Nos. 8414-8434. 

4110. Order for payment—Defect—-Misnomer. |— 
An attachment ordered absolutely in the first 
instance against an attorney for non-payment of 
money, pursuant to an order, to another attorney 
of the party, for whom the former had_ been 
changed by order of the ct., & that although in the 
orders for changing the attorney, & for payment 
of the money, he had been called John, whereas 
his name was James, but he had attended several 
summonses taken out as against John, & had 
consented to some of them without objecting the 
misnomer, which the ct. thought, under the 
circumstances, cured the mistake.—STEVENSON v. 
POWER (1821), 9 Price, 3884; 147 E. i, 326. 

4111. —~- Vagueness & uncertainty.|—— 
An order was made directing that applt. should 
be ordered *‘ to deliver to appct. a cash account 
showing the moneys received by him for & on 
account of appct., & to pay the moneys due from 
him to appet., & such further order as to the taking 
of any account or production of any papers as 
might seem fit.” The order was not complied 
with, & the judge in chambers made an order under 
which applt. was committed to prison :—ILHeld: 
the order directing the payment of money “ duc 
from applt., to the appcet.” was too uncertain & 
vague, & therefore both the order for attachment 
& the writ) must be set aside as being irregular & 
bad.—He WEATHERLEY (1918), 88 L. J. K. B. 482 ; 
120 L. TV. 431; 63 Sol. Jo. 100, C. A. 

4112, Service on solicitor—Necessity for.}~— 
WOoOoLLIson v. Hopason, No. 4085, ante. 

4113. Notice of motion to solicitor—Necessity - 
for.|—e A So1uicitor, No. 4106, ante, 

4114, Whether attachment absolute in first 
instance.|—A rule to show cause why an attorney 
should not pay his client a sum of money, having 
been referred to the master, who found a certain 
sum duc, & made his allocatur accordingly, where- 
upon the rule was made absolute :—Held: a rule 
for an attachment for the non-payment was not 
absolute in the first instance.—RtYAN v, FARNELL 
(1836), 1 Har. & W. 641. 











attachment to issue for appct.’s 
wilful disobedionce.— Re MILLER (N. 8.) 
(1909), 7 HK. I R. 12.—CAN. 

p. Refusal to pay to English attorney 


Part X.—SOLICITORS as OFFICERS OF THE HiaH Court. 


4115. -|—Where money has been wrong- 
fully detained by an attorney from his client, & a 
rule requiring him to pay that money over has been 
made absolute against him, it being clearly shown 
that he was aware of what the rule required him 
io do, the ct. granted a rule for an attachment 
absolute in the first instance, he not having 
complied with the rule.—He p. Buraein (1841), 
1 Dowl. N.S. 292. 

4116, .}—A rule nisi, requiring an attorney 
to show cause why he should not pay a sum of 
money, was enlarged at his request, but no cause 
being shown, & the rule being made absolute, this 
ct. granted an attachment absolute in the first 
instance.—£r p. BRIGHTMORE (1841), 6 Jur. 15. 

4117. Whether right to attachment waived— 
Acceptance of part payment.J—An order made 
against A., a solr., under Debtors Act, 1869 (c. 12), 
for payment of money by a certain day, with notice 
that in default his property would be liable to 
sequestration & himself to be arrested & com- 
mitted to prison, was followed by the issue of a 
fi. fa., under which the sheriffs took possession. 
An arrangement was then made by which the 
sheriffs withdrew from possession, upon an engage- 
ment by A. to pay the amount, costs, charges, & 
interest, by monthly instalments, & in default 
that they should re-enter under the original order 
& proceed with the execution of the warrant as if 
they had not withdrawn from possession. De- 
fault having been made in payment of the instal- 
ments :---Held: after the arrangement for with- 
drawing from possession & payment by instal- 
ments, A. could not be attached for default.—- 
HARVEY v. HALL (1878), L. R. 16 Eq. 38243 43 
L. J. Ch. 95; 28 1. T. 734. 

Annotation :-—Distd. Re Fereday, [1895] 2 Ch. 437. 

4118. -| ~After a writ of attachment 
had been issued at the instance of clients against 
w solr. for his non-payment of a sum of £78 which 
he had been ordered to pay, the clients, at the 
request. of the solr., agreed to suspend procecdings 
upon the writ for fourteen days upon the solr. 
paying £25 on account. This was done, but the 
solr. did not make any further payment within the 
extended time, & he was arrested. Upon a motion 
by the solr. for his discharge from custody :— 
Held: by giving time & accepting part payment, 
the clients had not waived their mght to enforce 
the writ of attachment.—Re Frrepay, [1895] 
2 Ch. 437; 73 L. T. 56; 18 R. 689; sub nom. 
fie A Sonuictror, 64 L. J. Ch. 894 5 89 Sol. Jo. 601. 

4119, Civil proceedings against solicitor.]— 
Re Batu, No. 4105, ante. 

















SubB-secT. 2.—To DELIVER Ur PAPERS. 
See Sect. 2, sub-sect. 4, B., ante. 


Sect. 6.—SPECULATIVE ACTIONS. 


4120. Right to bring speculative action.| — 
Observations as to the circumstances in which a 


received wn acting as ayent.}—- 
An Irish attorney, employed by an 
Kinglish attorney to recover a debt 
due in Ireland to an Iinglish client, 


ct. to 


received the amount but did not pay 
it over, &, having been ordered by the 
ay it & the costs of the order, 
did not obey the order :—J/eld : he was 
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solr. see take up a speculative case on behalf of 
& poor client, & as to the terms on which he may 
= foray geen’ v. Lavy (1928), 44 T. L. R. 721, 

4121, ——.]—-Lapp v. LONDON RoaApD Car Co. 
(1900), 110 L. 'T. Jo. 80 
Annotations :—Apprvd. Rich v. Cook (1900), 110 L. T. Jo. 

94. Refd. Wiggins v. Lavy (1928), 44 T. L. R. 721. 

4122. ——.|—Ricu v. Cook (1900), 110 L. T. 
Jo, 94, C. A. 

Annotation :—Reld. Wiggins v. Lavy (1928), 44 T. L. R. 721. 

4128. Liability to pay costs personally—Where 
bona fide cause of action.|——Ricn ». Cook (1900), 
110 L.. T. Jo. 94, C. A. 

4124. -|-—In a speculative action 
brought to recover damages for personal injury 
the evidence at the trial showed that the action 
was wholly unwarrantable. <As pltf. was a man 
of straw, defts., judgment with costs having been 
entered for them, moved that the solr. for pltf. 
should be ordered personally to pay their taxed 
costs :--Held: although the solr.’s clerk who had 
taken instructions & prepared the brief had been 
guilty of reprehensible conduct, there was no 
absolute, proof that the solr. had not acted boné 
fide in the matter. There was nothing wrong or 
illegal in taking up a speculative action so long as 
the solr. took reasonable care to assure himsclf{ 
that pltf. had a case fit to be brought into ct. In 
the present case the solr. deposed that he had 
given the matter his consideration, & had decided 
on the documents that pltf. had a fair chance of 
succeeding. Tle was therefore entitled to the 
benefit of the doubt, & it would not be fair to order 
him to personally pay defts.’ costs. At the same 
time, defts. ought not to pay more than their 
own costs of the motion, which for the reason 
above stated was dismissed.—WARREN v. LONDON 
RoaD CAR Co. (1907), 52 Sol. Jo. 13. 

4125. —-~- INegal agreement between solicitor & 
client.]|—A. solr. acting for a client in reference to 
a claim ayainst a bank wrote to the client as 
follows: ‘ Inasmuch as you have agreed to pay 
me 25 per cent. of whatever you may succeed in 
recovering ... I agree that such percentage shall 
cover all my costs & expenses in any action... 
taken in respect of your claim, & in the event of 
your failing to recover anything I undertake to 
make no claim against you for my costs or charges.” 
A writ was issued against the bank, but from a very 
early period in the action the solr. knew that there 
was no substance in the claim. Eventually the 
chent. withdrew her claim & judgment was entered 
for the bank, with costs. The costs not being 
paid by the client, the bank sought to make the 
solr. personally liable :—Held: the agreement 
between the solr. & the client was champertous 
& illegal; the solr had been guilty of misconduct 
asa solr.; & he must pay the bank’s costs in the 
action inasmuch as these would not have been 
incurred but for his conduct.—DANZEY v. METRO- 
POUITAN BANK OF ENGLAND & WALES (1912), 
28 'T. L. R. 327. 

——.]—See Sect. 4, ante. 








guilty of misconduct as an officer of the 
ct., within Debtors (Ireland) Act, 1872, 
8. 5(4), & an attachmont should issue.— 
Re B—-— (1876), I. R.10 C. L. 439.-—-IR. 
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SOLICITORS. 


Part X!.-—Solicitors and Third Persons. 


Srcr. 1.—IN GENERAL. 

4126. Necessity for proof of employment.] — 
Defender M. was trustee under a marriage contract, 
by which the wife’s property was settled on herself 
for life, excluding the jus mariti; &, in case she 
survived her husband, to herin fee; but, should she 
predecease her husband, to him for life or until his 
second marriage; & lastly, in the event of her 
predeceasing her husband, to her children in fee, 
after her husband’s decease or second marriage. 
Defender M. & the husband & wife, who were also 
trustees, lent this trust fund on the security of 
unfinished houses in course of erection under a 
building speculation. The only valuation the 
trustees had before them was ono by an architect, 
which had been obtained by the borrower, but 
they consulted defender H1., who was their law 
agent, & were informed by him that there was no 
object to the investment. The deed contained an 
immunity clause exonerating the trustees from 
** omissions or neglect of diligence, or the insuffici- 
ency of securities, insolvency of debtors, or depre- 
ciation in the value of purchases.’’ Pursuers, the 
children of the marriage, while both spouses were 
alive, brought an action for a declarator that 
defender M. & the law agent were jointly & 
severally liable to restore the fund, which had 
been lost by the failure of the speculation :—Held : 
the Jaw agent was not liable, for there was no 
evidence to prove that he had been employed by 
pursuers or any person on their behalf.—RAE v. 
MEEK (1889), 14 App. Cas. 558, H. L. 

Annotations —Apld. Brinsden v. Williams, (1894] 3 Ch. 
185. Refd. Mara v. Browne, (1896] 1 Ch. 199. Mentd. 
Wyman v. Paterson, (1900) A. C. 271. 

4127. Duty of solicitor—-On making arrangement 
with opposite party.|—-The prudent course for 
attorneys, when they enter into any arrangement. 
with an opposite party, is to draw up a memo- 
randum of the terms agreed upon & read it over to 
the party, & let him sign it.—-GREENWooD 1. 
ELDRIDGE (1833), 6 C. & P. 1283 172 FE. RR. 1175. 

4128. Communication with opposite party—- 
In absence of opposite party’s solicitor.|—R AsPE- 
son v. PECK (1849), 138 L. T. O. S. 163. 

4129. Solicitor acting for trustee client— 
Duty as against cestuil que trust.|—It is improper 
conduct in a solr. acting for a trustee to attempt 
to protect: his client against the just demands 
of a cestui que trust by throwing formal difficulties 
in the way of the latter, which the solr. would not 
otherwise have insisted on as necessary for the 
protection of his client.—AYLMER v. WINTER- 
BOTTOM (1857), 4 Jur. N.S. 19. 

4130. On acquiring interest in land— Not in 
character of solicitor.|—Where a solr. acquires by 
contract a different interest beyond what his 
character of solr. confers, such as an equitable 
mtge., it is incumbent on him immediately to give 
clear & distinct notice of such interest to all persons 
in the visible ownership of the estate, & such a case 
is not within the ee of the cases in which 
a purchaser of land has been held bound to inquire 
of the tenant in possession the nature of his 
interest.—Bozon v, WILLIAMS (1829), 3 Y. & J. 
150; 148 EK. R. 1131. 

A nnotadron :~—Refd. Small v. Attwood (1834), 1 Y. & C. Ex. 











PART XI. SECT. 2, SUB-SECT. 1. 

4133 i. Sheriff's fees.|— An attorney is 
liable to the sheriff for fees on exeouting 
Writs, & for services rendered for him 


in causes of his clionts, without any 
special undertaking.—-JaARVIS v. WASH- — CAN. 
BURN (1830), Dra. 163.—CAN. 


q. Acting without authority.)--MORAN 


Sect. 2.—LIABILITY TO THIRD PERSONS. 
Sos-sEcT. 1.—-IN GENERAL. 

4181. Non-disclosure of incumbrance—Sale of 
land.]|—- Attorney on sale of an estate not disclosing 
to the buyer an incumbrance, & leading him to 
suppose the title would be a good one, held liable 
to make satisfaction in default of the vendor.— 
ARNOT v. BISCOE (1748), 1 Ves. Sen. 95; 27 BH. R. 
914, L. ¢. 


Annotations :—Distd. Evans v. Bicknell (1801), 6 Ves. 174. 
Refd. Slim r. Croucher (1860), 8 W. R. 347. Menta. 
Downing vr. Townsend (1753), Amb. 592; Seddon ». 


Conne)) (1840), 10 Sim. 58. 

4132, —-- -—-——.]—Re Intron, TYLEE v. WEBB, 
No. 4051, ante. 

4133. Sheriff’s fees.|—-A_ sheriff’s officer can 
recover caption fees, by an action against the 
pitf.’s attorney, who caused the warrants from the 
sheriff's office to be directed to him, it being proved 
that the master will allow the caption fee in taxing 
costs, & that it is always paid by pltf.’s attorney, 
notwithstanding 23 Hen. 6, c. 9.—TOWNSEND v. 
CARPENTER (1825),2 C. & P. 118; Ry. & M. 314 ; 
172 Ki. R. 64, N. P. 

Annotations :—Folld. Newton v. Chambers (1844), 1 Dow 
& L. 869. Apld. Walbank v. Quarterman (1846), 3 C. B. 94. 
4134. Evidence of usage.| — A sheriff’s 

officer may maintain an action against the attorney 
of pltf. in the original suit for caption fees & 
conduct money, on proof of an employment by 
the attorney, & that it is the usual course of busi- 
ness for the attorney to be charged with & to pay 
such fees. 

Proof of the usage of business is admissible in 
evidence to establish the hability of the attorncy. 
—NEWTON v. CHAMBERS (1844), 1 Dow. & 1. 8869 ; 
13 L. J. Q. B. 141; 21. T. OWS. 351; 8 Jur. 244. 
|—See KxecuTion, Vol. XXI., pp. 14, 
615, Nos. 2025-2035. 

4135. Costs—Refunding costs—Paid by defen- 
dant to solicitor—Solicitor acting without authority 
of client.|—If an attorney sue out a writ against 
A., at the suit of B., without any authority, express 
or implied, from B. for so doing, & A. pay the costs 
of such writ to the attorney, A. may recover back 
the amount of those costs, by bringing an action 
for money had & received against the attorney ; 
but if the attorney had any authority, either ex- 
press or implied, from B. to sue out the writ, such 
action for money had & reccived will not lie against, 
the attorney, even though B. had no cause of 
action against. A.—DUPEN v. KEELING (1829), 4 
C.& P. 102; 172 E.R. 626, NLP. 

4136. ——— -- — Paid for client by third person— 
After taxation on third person’s application.|— 
If a party taxes the bill of an attorney for costs 
due from a third person & pays the bill, he cannot 
afterwards recover the amount without showing 
the payment to have been made through ignorance 
or misrepresentation; & if an action be brought, 
the ct. will stay proceedings.—KENDALL v. ALKEN 
(1834), 10 Bing. 438; 2 Dowl. 783; 4 Moo. & S. 
319; 131 EH. R. 974. 

——— Claim by trustee in bankruptcy.]/— 

See Bankruptcy, Vol. V., pp. 641, 642, Nos. 

5764-5773. 

Liability to pay costs.|—See Part X., 

Sect. 4, ante. 

















vw, SCHERMERHORN (1858), 2 P. TR. 261. 
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r, --—~-. MORRIS v. CONFEDERATION 
LIFE ASSOCN. (1894), 17 P. R. 24.—CAN, 
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4187. Expenses of witnesses—Where express 
promise to pay—Compensation for loss of time.|— 
A promise by an attorney after trial to pay a 
witness a compensation for his loss of time cannot, 
it seems. be enforced either by action or attach- 
ment.— BATES v. STURGES (1832), 2 Moo. & S. 172. 

4138. Money received from opposite 
party.|—A., an attorney, caused B. to be sub- 
poensed as a witness in a cause in which A. was 
attorney, & B., before he went to the Assizes, asked 
A. who was to pay him, & A. said he would do so. 
After the Assizes, at which B. attended, & was 
examined. A.’s clerk, by the direction of A., gave 
B. an 1.0.U. for the amount of B.’s expenses & loss 
of time, which amount A. received from the oppo- 
site party after the costs in the cause had been 
taxed :—Held: B. might recover the amount from 
A. on a declaration containing counts for money 
had & received, & on an account stated.—Evans 
v. PAILLPOTYs (1840), 9 C. & P. 270; 173 E.R. 831. 
-I—See EVIDENCE, Vol. XXII., p. 486, 
Nos. 4530, 4531. 

4139. Money received in bankruptcy proceeding 
—Solicitor acting for creditor—Without authority.]| 
— Assignees, on the representation of the solr. to 
the commission that he is authorised to receive 
it as agent, pay over a dividend to such solr. 
It turns out he had no such authority. Upon 
petition of creditor for payment to him of the 
dividend, charging that no authority was given 
to that: solr,, held, that being solr. to the commis- 
sion he might be made resp. as well as the assignee, 
& that a joint order might be made against them 
all for its payment.—-Re JouNnson, Hx p. SToryY 
(1834), 4 Deac. & Ch. 5043 2 Mont. & A. 54; 4 
ju. J. Bey. 11, Ct. of R. 

4140. Expenses of commissioner for examining 
witnesses.]—On a petition by the comr. appointed 
to examine witnesses in the cause, the solr. for 
defts. was ordered to pay the comr.’s expenses 
in attending the commission, & the costs of this 
petition, although he had given no personal 
guarantee for the payment of such expenses.-— 
PARSONS v. BENN (1850), 19 T. J. Ch. 264. 

4141. Application of trust money—Received 
under administration order.|—(1) Although the 
fact that. solrs. have, in the administration of a 
deceased person, received trust moneys with know- 
ledge of the trust, & paid them over to their 
client, the personal representative, by whom they 
have been wasted, will not render them personally 
liable to the cestuis que trust, yet when there was 
a decree directing the representative to pay into 
ct. what he should receive, & subsequently to that 
decree portions of the estate came into the hands 
of the solrs., from which they discharged them- 
selves, partly by taking credit. for their ante- 
cedent bills of costs, & partly by payments to their 
client shortly before his bkpct., in a suit by the 
cestuis que trust: ~--Held: the solrs. were bound 
to see that the decree of the ct. was obeyed ; they 
were not entitled themselves to receive, or to 
appropriate any part of the estate in a manner 
a variance with the order, & they must be charged 
with the amounts in question, & interest from the 
time when they received the principal. 

(2) As to moneys forming part of the estate 
which, at a period anterior to the decree, the 
solrs., acting for the personal representative, had 
lent upon certain bonds, & the bonds were, after 
the decree, paid off to the solrs.:—Held: inaas- 
much as these were never bonds of testator, & 
as in a prior administration suit, the investment 
upon them had been disallowed, these moneys 
must be regarded as having been throughout in 
the hands of the representatives, & the solrs. 
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were not liable to the cestuis que trust in respect 
of them.—-Harrigs v. REEs (1867), 37 L. J. Ch. 
102; 17 L. 1.418; 16 W. R. OF, 1. IS 


Annotation :—Generally, Refd. Re Blundell, 
Blundell (1888), 40 Ch. D, 370. 


4142, --— Received from client — To defray 
client’s costs.|—-Semble : a solr. who receives from 
his client for the purpose of his or her defence a 
sum of money which A. alleges was trust money 
in the client’s hands is under no duty to preserve 
the money as such trust money or to refuse to 
apply it in accordance with the client’s directions. 
—LA ROCHE v. ARMSTRONG, [1922] 1 K. B. 485; 
91 L. J. K. B. 342; 126 1. T. 690; 38 T. L. R. 
347; 66 Sol. Jo. 351. 

4143. Fees for entering appeal at sessions—— 
Liability to clerk of peace.|—The solr., & not the 
client, is liable to the clerk of the peace for fees 
connected with the entering, ctc.. of an appeal 
at the sessions.-—LANGRIDGE v. LYNCH (1876), 34 
L. T. 695; 40 J. P. 631. 

4144. False Instructions to counsel.|—An agree- 
ment had been come to between A. & B. The 
agreement was by B.. &, as the claim alleged, the 
breach was accompanied by false instructions to 
counsel yviven by a solr., & by the solr.’s false 
statements upon oath :—Held: on an action for 
injunction consequent upon the breach by B., 
on the claim as alleged, there was no right of 
action against the solr. for costs.-- BLACKBURN 
UNION v. BROOKS (1877), as reported in 26 W. R. 
57. 

4145. Withholding information.] -— DAvIs_ »v. 
OHRLY (L898), 14 T. La. RK. 260, 

Counsel’s fees.|—See BARRISTERS, Vol. IJ., pp. 
332, 333, Nos. 212-214, 221-229. 

Liability to trustee in bankruptcy.|—See BANK- 
Ruptcy, Vol. V., pp. 641, 642, 987, Nos. 5761- 
5773, S080. 

Money deposited with solicitor of vendor—Non- 
completion of sale — Liability to refund.| — See 
AaEncy, Vol. I., pp. 667, 668, Nos. 2808-2813 ; 
Auctton, Vol. III., p. 24, No. 168. 

Liability of partnership——For acts of partner.|— 
See Part: XIT., Sect. 4, sub-sect. 4, post. 


‘Blundell tv. 


SuRB-SECT. 2.—IN CONTRACT. 


4146. No priority between client & _ third 
persons.]— A person instructs an attorney to bring 
an action; who employs his own stationer, 
generally employed by him. The client has 
nothing to do with the stationer, if the attorney 
becomes insolvent. The client pays the attorney. 
The stationer therefore has no remedy against the 
client (LoRD Erskine, C.).—ka p. HARtTOorP 
(1806), 12 Ves. 349; 33 KB. R. 132, L. C. 

4147. Express contract—Not entered into as 
solicitor.|——An attorney who signs an instrument 
agreeing to give up certain bills of exchange, on 
certain things being done, is personally liable, 
unless he enters into the agreement as the attorney 
or agent, & it is so specified on the instrument. 
—KENDRAY v. LIODGSON (1805), 5 Esp. 228; 170 
BK. R. 794, N. P. 

4148. ——_— —-— Purchase of freehold in own 
name—Specific performance.|—A solr. contracted, 
in his own name, to purchase a freehold; he re- 
sisted the performance of it on the ground, that 
he had acted as the mere agent of a client, & that, 
being a case of hardship, damages at law would 
be an adequate remedy to the vendor :—Held : 
he was bound to perform the contract.—Saxon 
v. BLAKE (1861), 29 Beav. 438; 54 H. R. 697. 

4149. Entered into as agent—Indorsing 
bill of exchange.}|—Where a solr., acting in getting 





364 


Sect. 2.— Liability to third persons: Sub-sects. 2 & 
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in debts due to the estate of an intestate, under 
the authority of & as local agent to the adminis- 
trator, another person being the immediate & 
general agent of the administrator, under whose 
directions the solr. acts, has received money in 
the course of his agency, which it is his duty 
according to his instructions to remit to the general 
agent ; if in order to effect the object of remittance 
more conveniently he procure a banker’s bill for 
that purpose which is accidentally drawn in his 
favour, so that it becomes necessary that he should 
indorse it, & he does so, a ct. of equity will restrain 
an action commenced against him on such in- 
dorsement, whether brought by the indorsee, the 
principal agent, or by a banker with whom the 
bill has been deposited for the purposes of being 
presented for acceptance & payment by the 
drawee although the banker may have given 
credit for the amount, if the latter can be shown 
to have had any knowledge or information of the 
circumstances attending the transaction & of the 
relative situation of the parties.—Kipson v. 
Ditwortu & WELCH (1818), 5 Price, 564; 146 
E. R. 695, 


Annotation :-—Mentd. Castrique v. Buttigieg (1855), 10 
Moo, PB. C. C. 94. 


4150. ——- —--- Where no authority.|—-Semble : 
if an attorney enters into an agreement: professing 
to bind others, but which is inoperative by reason 
of the want of authority, he renders himself per- 
sonally lable thereon.—WESTMINSTER IMPROVE- 
not Comrks. 1. FULLER (1849), 18 L. T. O. S. 
264, 

4151. --— —--- — —.]—A contract having been 
entered into by a firm of solrs. acting on behalf 
of their client, to pay pltf. certain sums of money, 
pltf. filed his bill against the client & solrs., alleging 
that the client was bound by the contract, but that 
the client denied that he was so bound on the 
ground that the solrs. had no authority to enter 
into such contract; & the bill prayed specific 
performance by the client; or otherwise if it 
should appear that the solrs. were not authorised, 
then that the solrs. themselves might be declared 
personally liable to perform the same. <A _ de- 
murrer to the bill by the solrs. was allowed on the 
ground that pltf. did not himself allege that the 
client was not bound, &, also, that alternative 
relief could not be prayed against one deft. in case 
relief could not be obtained against another deft. 
—CLARK 1. RIVERS (LORD) (1867), L. R. 5 Kq. 
91; 37 L. J. Ch. 70; 171. T. 166; 32 J.P. 71; 
16 W. R. 123. 

4152. Implied contract—-Expenses of messenger 
under commission of bankrupt.] —- Petitioning 
creditor, & not the solr., is liable to the messenger 
under a commission of bkpt., for the costs & ex- 
penses attending it. The solr. is an agent merely, 
& is not to be regarded as a principal) as respects 
the messenger; &, although he make _ himself 
responsible to the messenger, petitioning creditor 
will not therefore be exonerated, without the 
express consent of the messenger to discharge 
him.—-HART v. WHITE (1816), Holt, N. P. 376; 
171 E.R. 277, N. P. 

4153. —--— Refreshments supplied to witnesses. | 
~—An attorney who takes witnesses to an inn, is 
prima facie liable to the innkeeper for the expenses 
Incurred.—-CARISS v, RICHARDSON (1822), 1 L. J. 
O.S. K. B. 11. 

4154, —-—- --—-.|—The mere circumstance of 
a party being the attorney in the cause will not 
make him responsible for refreshments supplied 
by a coffce house keeper to the witnesses while 
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attending the trial. But the fact of his being 
found in communication with the witnesses at 
the coffee house, is some evidence to go to the 
jury, that the supplies were sanctioned by him. 
—FENDALL v. NOKES (1839), 7 Scott, 647; 3 


Jur. 726. 
Annotation :—Refd. Lee v. Everest (1857), 2 WH. & N. 285. 
4155. ——- Employment of surveyor—Solicitor 


acting for abortive railway company.|—The solr. 
of an abortive railway co. is not liable for the 
employment of a surveyor.—REECE v. JACKSON 
(1848), 10 L. T.. O. S. 327. 

4156, ——— —--— As expert witness.]—An attor- 
ney, being in the position of an agent for his 
client, is not liable for the charges or expenses of 
a skilled witness retained by him, in pursuance 
of his general instructions to make surveys, re- 
searches, calculations or experiments, with a view 
to examination as a witness in his client’s cause. 
—Lre v. EVEREST (1857), 2 H. & N. 285; 26 
L. J. Ex. $84; 29 1L. T. O. S. 263; 22 J. P. 55; 
5W. R. 759. 
arene :—Expld. Sollery v. Flewker (1857), 27 I. J. 

ix. 1h. 


4157. Repairs done to client’s houses- 
Account received by solicitor without objection.|- 
The attorney for the owner of houses was held 
liable for repairs, having ordered the work to be 
done, & received, without objection, an account 
made out to himself, although the owner had given 
bills on which pltf. had recovered judgment 
against him.—JONES v. Wint (1858), 1 F. & ¥F. 
261, N. P. 

4158. --—- Employment of shorthand writer— 
Liability for fees.|—Where a solr. employs a short- 
hand writer to take shorthand notes of a case in 
which the solr. is acting for a client, in the absence 
of a special arrangement the solr. is personally 
hable to the shorthand writer for the costs of the 
notes.—Cocks v BRUCE, SEARL & Goop (1904), 
21 T. lL. R. 623 sub nom. Cocks v. B.S. & G., 49 
Sol. Jo. 69. 

Annotation :---Distd. Wakefield v. Duckworth (1914), 84 

L. J. K. B. 335. 


4159. ——— Employment of photographer—Lia- 
bility for photographs supplied for use in court.|—- 
A member of a firm of solrs. ordered certain photo- 
graphs from pitf.,a photographer, for the purpose 
of litigation in which the solrs. were acting for a 
client. VPitf., who knew that the solrs. were so 
acting & that the photographs were required for 
the purpose of litigation, debited the solrs. with 
the price of the photographs in his books. In 
an action brought by pltf. to recover the price of 
the photographs from the solrs.:—Held: the 
solrs. were not hable inasmuch as they were primd 
facie agents acting on behalf of a principal, & the 
transaction was not a cash transaction in the 
sense that the solrs. had no authority to pledge 
the credit of the client, nor had any custom been 
proved that a solr. who makes a contract of this 
nature is personally liable.-—WAKEFIELD v. DUCK- 
wortH & Co., {1915} 1 K. B. 218; 84 L. J. K. B. 
335; 112 L. T. 130; 31 °'T. LR. 40; 59 Sol. Jo. 
91, C. A. 

4160. Business done by other solicitor.]-— 
SCRACE v. WILITTINGTON, No. 4363, post. 





Sub-sEcT. 3.—In Torr. 
A. In General. 

4161. Wrongful payment of money—After bank- 
ruptcy of client—Liability to assignees of bankrupt.] 
—A party being arrested gave a bail bond, but in 
consequence of his not perfecting special bail, 
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the sheriff was fixed. Plitf. having sued on the 
bail bond, a summons was taken out on behalf of 
the bail, & a judge ordered the proceedings to be 
stayed, on payment of debt & costs to the attorney 
for the original pltfs., by the attorneys of the 
original deft., who had in the meantime become 
bkpt., but had, before his bkpcy., supplied them 
with a sum of money towards paying the debt 
& costs ; the money having been paid over accord- 
ingly :—Held: this payment under the judge’s 
order was payment under process of law, & <A.’s 
assignees could not recover it from original pltfs., 
to whom it was so paid. 

Semble: their remedy was against bkpt.'s 
attorneys, who paid over the money after the 
bkpcy.— BELCHER v, MILLS (1835), 2 Cr. M. & R. 
150; 1 Gale, 142; 5 Tyr. 715; 41L. J. Ex. 160; 
150 KB. R. 64. 

Annotation :—Refd. Reynolds ». Wedd (1838), 4 Bing. 

N. CU. 6914. 


4162. ---— Proceeds of bill of exchange— Liability 
to indorsee.|—A., the acceptor of a bill, had agreed 
with his creditors to pay a composition partly in 
money & partly in notes. The bill having become 
due the drawer was unable to take it up, but the 
indorsce entrusted it to the drawer to get the 
composition in money & notes for him. The 
drawer handed it to his attorney with other bills 
accepted by A., to get the composition for him, 
& at the same time obtained an advance of £200 
from the attorney. The attorney obtained the 
composition in money & repaid hinself the £200 
& carried the balance to the account of the drawer. 
Kor the composition in notes he took one note for 
the aggregate amount of the composition on the 
several bills handed to him :—Held: the attorney 
was not liable to the indorsee either in trover for 
the bill, or for the money kept back by him to 
repay the advance to his chent, the drawer.— 
SYMONDS v. ATKINSON (1856), 1 H. & N. 1463; 25 
L. J. Ex. 313; 27L. T.0.8.160; 156 E.R. 1153. 
Aion Rel, Junes * Waring & Gillow, [1925] 2 

sy * . 


4163. Retaining proceeds of bill of exchange—In 
repayment of advance-—Liabillty to indorsee.]— 
SYMONDs v. ATKINSON, No. 4162, anle. 

4164. Improperly concealing settlement—Mort- 
gage of settled property—Liability for repayment to 
mortgagee.|——B., being in pecuniary difficulties, 
consulted her solr. as to the best means of raising 
money. He suggested that certain leasehold 
property which had been settled by her upon trust 
for herself for life with remainder to her children, 
might be treated as belonging to her absolutely 
& be mortgaged. The trustees of the settlement 
declined to join in raising money, but, knowing 
all the circumstances of the case, retired from the 
trust conditionally on other trustees being 
appointed. This was done & money raised by 
the new trustees, the existence of the settlement 
being concealed from the mtgees. On a bill filed 
by the mtgee. against B., her solr., & the old & 
new trustees, nine years after the discovery of 
the fraud, praying for a declaration that all & 
each were liable to make good the moneys ad- 
vanced by the mtgee.:—Held: all defts. were 
liable as prayed.—CLARK v. HOSKINS (1867), 36 
L. J. Ch. 689; 16 L. T. 730; 15 W. RR. 1161; 
varied on appeal (1808), 37 L. J. Ch. 561; 19 L. T. 
331; 160 W. R. 1159, L. JJ. 

Annotation :-—Consd. Head v. Gould, [1898] 2 Ch. 250. 

4165. Improperly concealing agreement—Action 
to rescind purchase—Liablility to company as pur- 
chasers-— Where no fraudulent intent.}] — Pitfs. 


365 


were a joint stock co., which was formed for the 
purpose of purchasing & working a colliery & 
ironworks formerly the property of J. B., deceased. 
Before the co. was formed J. B.'s trustees entered 
into negotiations with R., a financial agent, to get 
up a co for the purchase of the property for about 
£300,000. KR. applied to C., & C. made an arrange- 
ment with G.,upon the terms stated below. Two 
contemporaneous agreements were signed, by one 
of which the trustees agreed to sell the property 
to a trustee for the co. for £300,000; & by the 
other which was called in the pleadings the secret 
agreement, the trustees agreed with C., that he 
should bring out the co. or forfeit £20,000; & 
that they should pay £85,000 for commussion & 
risk. On the same day C. agreed with G. that 
G. should take the whole risk of bringing out the 
co. & should receive £60,000 & C. £25,000 of this 
bonus. D. & co., the vendors’ solrs., were to 
receive £1,500 from the tenant for life of the pro- 
perty if the purchase was completed. The co. 
was established, the first directors being found by 
R.; & D. & co. became the solrs. of the new co. 
The prospectus & articles referred to the agreement 
for the purchase of the property, but made no 
mention of the agreement between the vendors 
& C. or of any of the arrangements relating to it. 
The purchase-money was paid to the vendors, 
who paid out of it £85,000 to C.,of which he gave 
£60,000 to G. & £10,000 to R. The directors 
were not informed by D. & co. or any other person, 
of the agreement between the vendors & C.; 
but some time afterwards they discovered it, & 
thereupon called a general meeting of the co. to 
consider the subject. The result was that a bill 
was filed by the co. against the vendors & against 
R., U., G., & D. & co. praying that the purchase 
might be rescinded or that defts. might be held 
liable to repay all profits which they had made 
by the transaction; pltfs. offering to allow ex- 
penses properly incurred & a fair commission. 
Before the cause came to a hearing pltfs. coin- 
promised the suit with the vendors, receiving from 
them £31,000 as the price of not insisting on the 
purchase being rescinded :—Held: although D 
& co. had acted improperly in concealing from the 
co. the agreement between the vendors & C., they 
ought to have been dismissed from the suit when 
plifs. elected not to rescind the purchase; & 
inasmuch as D. & co. had acted in the matter 
with no fraudulent intent the ct. dismissed the 
suit against them without costs up to the time of 
the compromise & with costs as to all subsequent 
proceedings.—BAGNALL v, CARLTON (1877), 6 
Ch. D. 371; 47 L. J. Ch. 30; 37 L. T. 4815 26 
W. KR. 248, C. A. 


Annotations :—~Refd. Re Liberator Permanent Benefit 
Bldg. Soc. (1894), 10 T. L. R. 537. entd. Evans v. 
Davis (1878), 10 Ch. D. 7417; Nant-y-glo & Blaina 
Tronworks Co. v. Grave (1878), 12 Ch. D. 738; KMmma 
Silver Mining Co. v. Grant (1879), 11 Ch. DD. 918; Emina 
Silver Minmeg Co. v. Lewls (1879), 4 C. UV. D. 3965 Lyduey 
& Wigpool Iron Ore Co, v. Bird (1886), 33 Ch. D. 85; 
Capel +. Sim’s Ships Compositions Co. (1888), 57 L. J. 
Ch. 713; Re Fauvre Electric Accumulator Co. (1888), 
40 Ch. ID. 1415 Salford Corpu. v. Lever, 1891] 1 ne B. 
168; Edwards v. Hood-Barrs, (L905] 1 Ch. 20; Jubilee 
Cotton Mills 7. Lewis, [1924] A. C. 958. 


4166. Malicious prosecution—Improperly pro- 
curing order for arrest.|—-In an action against a 
builder, his attorney, & his attorney’s clerk, for 
maliciously & without reasonable or probable 
cause procuring an order for the arrest of the 
now plitf. in an action of debt, it appeared that 
pitf., a Roman Catholic priest, had entered into 
a contract with the builder for the erection of a 


PART XI. SECT. 2, SUB-SECT. 3.—A. 
t. False imprisunment—Necessity for malice.}—JOHNSTON v. ROBERTSON (1907), 42 N.S. It. 84.—CAN. 
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church, the contract containing the usual con- 
dition for payment only on architect’s certifi- 
cates; & all the money originally due upon it 
having been paid, & a further claim made by the 
builder for extras, which the architect had refused 
to allow, thereupon the builder consulted his 
attorney, the co-deft., who sent his clerk, the other 
co-deft., to serve the now pltf., & see what he 
would say; & on the clerk’s statement as to what 
he said, the attorney, viz. that pltf. had said he 
was going abroad at some time, the precise words 
being in dispute caused his clerk to make an 
affidavit thereof, & his client. to make an affidavit 
of debt, & of belief that pltf. was going abroad ; 
upon which a judge made the order; the affidavit 
not making mention of the contract, & its con- 
dition, or of the architect’s refusal to certify, or 
of pltf.’s permanent office :-—Held: there was no 
reasonable or probable cause for the proceeding, 
as there was no reason to suppose that plitf. was 
going abroad for any lengthened time, or to avoid 
the action; if the proceeding was for any im- 
proper purpose, as to coerce pltf. into more speedy 
payment, it would be malicious; in such case 
the attorney would be liable ; but its merely being 
an improper proceeding, & without reasonable 
cause, was not per se evidence of malicc, assuming 
bona fides.—MELIA v. NEATE (1863), 3 FL & F. 
757, N. P. 

4167. ——— Prosecuting bankruptcy petition with- 
out reasonable cause.|—-S., an attorney, having 
been instructed by H. to make J. bkpt., obtained 
a debtor’s summons under Bankruptcy Act, 1869 
(c. 71), s. 7, & served it on J.. who thereupon 
applied to the registrar of the county ct. to dismiss 
the summons. Having heard both parties, the 
registrar made an order on Apr. 12, that J. should 
within seven days enter into a bond, with two 
such sufficient sureties as the ct. should approve, 
to pay such sum as should be recovered by I. in 
any proceeding taken for the recovery of the 
debt due to him from J., together with costs; 
& that all proceedings on the summons should 
be stayed until the ct. in which such proceedings 
for the recovery of the debt should be taken had 
come to a decision thereon. S. drew up the order, 
which was the first of the kind made by the county 
ct. in pursuance of the statute. During the seven 
days a correspondence took place as to the pro- 

osed sureties, who were objected to by S. on 

half of H., & no bond having been executed in 
consequence, a petition in bkpcy. was, by the 
express order of H., presented by S. on Apr. 21, 
under sect. 8, & on the same day a receiver was 
appointed under sect. 13, the act of bkpcy. alleged 
being that the petitioning creditor had served on 
J. a debtor’s summons, & that he being a trader 
had for seven days neglected to pay the debt. 
alleged to be due, or to secure or compound for 
the same. J. objected to the petition; & after 
several hearings under sect. 8, the county ct. 
judge on May 8 adjudged J. to be bkpt. :—Held: 
upon these facts an action was maintainable by 
J. against S. for maliciously & without reasonable 
& probable cause presenting the petition & causing 
him to be adjudicated a bkpt.—JonmNson vv. 
KMERSON & SPARROW (1871), L. R. 6 Exch. 329; 
401. J. Ex. 201; 25 L. 'T. 337. 


-{nnotation :-- Consd. Quartz Hill Consolidated Gold Mining 
Co. v. Eyre (1883), 11 Q. B. D. 674, 


B. Misrepresentation. 


4168. Consent of client—To postponement of 
execution.|—Deft.’s attorney requested pltf.’s 
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attorney to forbear charging deft. in execution 
until next term, & falsely represented to pltf.’s 
attorney that he had the authority of de t. to 
consent that he should not be charged in execu- 
tion until the next term; & deft.’s attorney gave 
a consent in writing to that effect, which omitted 
to state that the proceedings were stayed at the 
request of deft., according to the rule Hil., 1786. 
Pltf.’s attorney forbore to charge deft. in execu- 
tion until the next term, & deft. was discharged 
for want of having been so charged, on the ground 
that the consent did not. state that the proceedings 
were stayed at the request of deft. In an action 
brought by pltf. against deft.’s attorney for the 
false representation, as having occasioned the 
damage :—Held: the action was not maintain- 
able.—HEwItT v. MELTON (1834), 1 Cr. M. & Rk. 
2323 4 Tyr. 1008; 3 L. J. Mx. 228; 149 E. R. 1066. 

4169. Identity of person in custody—-Liability to 
sheriff.|——A sheriff declared in case, for that, 
defts. being attorneys of P. who had sued out a 
ea. sa. against W., & the sheriff having in custody, 
under another ca. sa. another W., who was entitled 
to his discharge, defts., well knowing the pre- 
mises, falsely represented to the sheriff that the 
last mentioned W. was the W. against whom P.’s 
writ had issued ; by means whereof defts. caused 
the sheriff to detain the W., who was in his custody ; 
for which the last mentioned W. sued the sheriff, 
& he paid money by way of compromise. The 
attorneys pleading not. guilty, evidence was given, 
for the sheriff, that his officer delivered a note 
to defts.” managing clerk in P.’s action describing 
the W. who was in custody, & inquired if that 
was the W. whom they had sued on behalf of P. ; 
& that the clerk took the letter into the office 
where defts. were, & afterwards returned & told 
the officer that that was the W.; neither defts. 
nor the clerk at that time knowing the contrary : 
--Held: a plea alleging that defts. had good & 
probable reason to believe, & did with good faith 
believe, the representation to be true, was an 
answer to the action.—EvANs v. CoLLins (1841), 
5 Q. B. 801; Dav. & Mer. 669; 13 7. J. Q. B. 
180; 27. T. O. S. 425; 8 Jur. 3415; 114 BK. R. 
1453, Iix. Ch. 3 ae 

Se et. Wooler (1859), 2 E. & EB. 
atolaeg Bead sti Nal US LE 

Thom ». Biglhand (1853), 8 Exeb. 725; Leather +. Simpson 

(1871), 40 L. J. Ch. 177; Richardson r, Silvester (1873), 

L. R.9Q. B 343 Derry v. Peek (1889), 14 App. Cas. 337, 

Sheffield Corpn. +, Barclay, [1905] A. C. 392.  Mentd. 

Barley v. Walford (1846), 9 “ B. 197: Kvans v EKdmonds 

(1853), 1 CO. L. R. 653; Collen «. Wright (1858), 4 Jur. 

N.S 357: Bamfield ». Goole & Shefteld Transport Co , 

{1910} 2 K. B. 94. 

4170. Solvency of client.|—-Distinction between 
misrepresentations giving a legal & those giving 
an equitable remedy. The ct., assuming that 
pltfs. had lent B. money, on the security, first, 
of a leasehold, secondly, of a policy, & thirdly, 
of the written representation of bis solr. as to his 
solvency, held, that pltfs. could not make the 
solr. liabte for misrepresentation, without showing 
that they had taken proper steps to make the other 
securities available. oo, 

Pitfs. lent B. money on mtge. on the application 
of his solr., who assured them, in writing, that in 
his opinion he would be able to pay the amount. 
Pitfs., alleging this to be a false & fraudulent 
misrepresentation, instituted a suit in equity to 
make the solr. personally liable :—Held: their 
remedy, if any, was at law.—WHUITMORE v. 
MACKESON (1852), 16 Beav. 126; 51 KE. R. 725. 
Annotation :—Retd. Clelland v. Leech (1856), 27 L. T. 0.8. 58. 

4171. Authority to contract.| —-OXENHAM v. 
Suyrur (1860), 2 F. & F. 220, N. P.; subsequent 
proceedings (1861), 6 H. & N. 690. 
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4172, Representation to court—On appointment 
of receiver— Liability of dota solicitor for repre~ 
sentation of London agent.|—te WARD, No. 3993, 
ante. 


C. Wrongful Execution. 


4178. General rule—Not Hable unless duty 
exceeded.|—This action cannot be maintained 
against the attorneys, unless it can be proved that 
they had gone beyond the line of their duty, by 
which pltf. had suffered. It would be a case of 
infinite hardship, if an attorney, who was in- 
structed to use the most effectual means to secure 
parties suspected, should be subject to actions 
of trespass, in the fair discharge of their duty 
(LORD KENYON),—-SEDLEY v. SUTHERLAND (1800), 
3 Esp. 202; 170 E. R. 588, N. P. 


Sth --—Distd. Codrington v. Lioyd (1838), 3 New. 
.K. B. 442. btd. Green v. Elgie (1843), 56_Q. 
ea “Expld. Rundle v. Little (1844), 6 Q. De aie: Monta: 
Howard v. Newton (1843), 2 Mood. & RK. 


4174, Illegal arrest.|—Where a Sab. ‘of capias 
ad respondendwyn has been set aside for irregularity, 
the attorney who sued it out is lable in trespass. 
---CODRINGTON v. LLOYD (3838), 8 Ad. & EI. 
449; 8 Nev. & P. K. B. 442; 71.3. Q. B. 106; 
2 Jur. 508; 112 1. R. 9003 sub nom. CoDppRING- 
TON ». Luoyp, 1 Will. Woll. & IT, 358. 
Annotations :-- Consd. Trundle v. Little au). 6 Q. 

Collett uv. Foster (1857), 26 L. J. ex. 412. 

, Hlgto (1843), 3,2 B. 99. 

(1846), 3, 

4175. —--— i. Tn an action of trespass against 
petitioner’s attorney for falsely & maliciously 
imprisoning pltf.; plea not guilty; pltf. proved 
that deft. had indorsed his name & address on the 
warrant sued out for petitioner, on which pltf. 
was committed :—Held: sufficient evidence to 
support a verdict for pltf. on such plea. 

An attorney, who deliberately directs the execu- 
tion of a warrant, is liable in trespass if it prove 





LB. 174; 
Retd. Green 
Mentd. Gregory v. Brunswick 


bad.— GREEN v,. ELGig (1843), 5 Q. B. 993 Dav. 
& Mer. 199; 14 1. J. Q. B. 162; 8 J. P. 138; 
S Jur, 1875 114 WW. R. 1186, 


6 Q. 


Annotahions : - Refd. Rundle «. Little (184 
Men 44), De G, 55, 


Re Martin, dee a. Van Sandan (18 
Pew Fermandez (1861), 7 Jur. N oS. 571. 


4176. -'—An action of trespass 
maintainable against pltf. in an action, or his 
aftorney, for suing out an execution, & causing 
deft. to be arrested under it, deft. having at the 
time an order for protection from arrest under 
5 & 6 Vict.c. 116. 8. 4, of which pltf. had no notice. 
—YEARSLEY a HEANE (1845), 14 M. & W. 3223 
3 Dow. & LL. 265, n.; 153 E. R. 499. 


aan OnS ~—-Refd. wart. ones Ga i M. & W. 
7743; Phillips v. Naylor (1858), 3 -&N 
the 


4177. ——-.] —- lif noe condncGne 
business of a fiat in bkpcy. take out a summons 
to attend before a comr. under 6 Geo. 4, c. 16, 
s. 383, which is disobeyed, & they afterwards 
obtain a warrant of the comr. to arrest & bring 
before him for examination the party so sum- 
moned, which warrant proves invalid, the attor- 
neys are not liable in trespass, if they have taken 
no steps in the execution of the warrant, except 
ordering it to be prepared by an agent, who, 
when it was ready, gave the messenger notice to 
take it. 

Although the attorneys, in applying for the 
warrant, used urgency, &, being told by the 
comr. that they must take it at their peril, said 
they would do so.—CoorrER v. TIARDING (1845), 
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41741. Tegal arrest.|-—Cook v. WAL- 
LACE & WILSON (1889), 16 i (Ct. of 
Sess.) §65.—SCOT. 


(1859), 15 UL. R 
~-Powk 


B. 174. 


is not 


Excessive diatress.\—Rein v. BULL 
R. 568.—CAN. 


b. rile out wrong goods toa sheriff.) 
(1870), Nina R “4, L. 404.—IR. 
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7 Q. B. 928; 53. T. 0.8. 306; 9 Jur. 777; 
E. R. 737. 


Annotations :— Refd. Re Thin & Flett’s Trust Deed, Ae p. 
Alexander (1863), 1 De G. J. & Sm. 311; Williams v. 
Smith (1863), 14 C. B. N.S. 596; Johnson v. Emerson 
(1871), L. R. 6 Exch. 329. 


4178. —-—.|—The distinction between a war- 
rant granted by a justice, & process dirccted to 
the sheriff, cannot be made available for his pro- 
tection by attorney, who not only applics to a 
justice for a warrant, which turns out to be bad, 
but personally takes a part in instigating the pro- 
ceedings resulting in the warrant, & in executing 
the warrant itself.—HaGinGTON o. LICHFIELD 
Coren. (1855), 5 KE. & B. 100; 241. 5. Q. B. 360; 
26 L.T.O.8. 27; 193.2. 819; 1 Jur. N.S. 908 ; 
119 E. R. 418. 

Annotation :— Mentd. Flood v. Jackson, [1895] 2 Q. B. 21. 

4179. —-—.|—Deft., who is taken in execution 
under a writ of ca. sa. issued on a judgment for 
less than £20, without the order of the judge who 
tried the Cause, way maintain an action of trespass 
against the pltf. & his attorney, although the writ 
has not been set aside.—BRookKs v. WODGKINSON 
Saree 4H.&N. 712; 29 1L. J. Ex. 93; 331. 7. 
0. S. 227; 7W. RR. 735 3 157 KW. R 1021. 
Annolubions :—-Refd. Sniuith v. Svdney (1870), ay a a Q. B. 

144; Cronmire v. MacColla (1893), 9 T. L. RR. 

4180. Effect of ratification by “alent: 
A. placed money in the hands of his attorney to 
invest for him, giving the attorney an unlinuted 
discretion to do what was best: the attorney 
advanced the money to B. on mtge . but discover- 
ing that the security was bad, the attorney sued 
out a bailable writ in A.’s name, against the 
borrower, for the amount, without A.’s knowledge : 
—Held: B. could maintain no action against the 
attorney for arresting him without the authority 
of A. if the attorney acted bond fide, & A. after- 
wards approved of what he had done.—-ANDER- 
SON v. WATSON (1827), 3 C. & BP. 211; 172 BE. R. 
302, N. P. 
nado .—Refd. Davies v. Jenkins (1843), 12 L. J. Kx. 

--.|— See Execution, Vol. XXL, pp. 467, 
168, Nos. 485, 487, 493. 

Illegal execution on abtrore sea EXECUTION, 
Vol. X XT, DD. = 98, 465, 551, 677, Nos. 394, 453, 
1249- 1254, 


SUB-SECT. 4.- -FUND IN COURT WRONGFULLY 
APPLIED. 

4181. Payment out obtained by fraud—-Lfability 
of firm—Knowledge of one member.]—A. tenant 
for life of settled estates obtained an <Act of 
Parliament, for selling the estates & investing the 
proceeds, under the direction of the ct. in the 
purchase of other lands to be settled to the same 
uses. After the estates had been sold & the 
money paid into ct., the tenant for life fraudu- 
lently obtained an order, under which part of the 
money was paid out to him. B., G. & C., solrs. 
& co-partners, acted as the solrs. of the tenant for 
life, in obtaining the orders & in every other pro- 
ceeding under the Act. B. was aware of the 
fraud ; but G. & C. were wholly ignorant of it :— 
Held: nevertheless, in a suit instituted by the 
remainderman after the death of the tenant for 
life, G. & C., as well as B., & the estate of the 
tenant for life, & all the other parties to the trans- 


o. illegal distress. wae es SMITH 
(1886), 15 N. Z. L. 318.—N.Z, 


d. Wrongful use of dilivence: }—SMITH 


FLEMING & O'DONNELL eo Co. v. TAYLOR (1883), 10 R. (Ct. of 


Seas.) 291; 20 Sc. L. R. 216.—8CorT, 
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action, were jointly & severally liable to make good 

the money.—BRyYDGES v. BRANFILL (1842), 12 

Sim. 369; 11 L. J. Ch. 249; 6 Jur. 310; 59 E.R. 

1174, 

Annotations :— Distd. Marsh v. Joseph, [1897] 1 Ch. 213, 
Refd. Norris v. Wright (1851), 14 Beav. 291; Phosphate 
Sewage Co. v. Hartmont (1877), 5 Ch. D. 394. entd. 
Brooke v. Mostyn (1864), 33 Beav. 457; Howard v. 
Shrewsbury (1866), L. R. 3 Eq. 218; Fadelle v. Bernard 
(1871), 19 W. RR. 555. 


4182. ——- ——— ~-—— Unauthorised use of 
solicitor’s name.|—-MarsH v. JOSEPH, No. 4276, 
post. 


4183. —-—.]—Liability of a party acting as a 
solr. in a proceeding in which funds are wrongfully 
obtained out of ct. 

If a solr. knowing that money in ct. belongs to 
one person, presents a petition & obtains payment 
to another, he is personally responsible. The 
principle applies if he has merely a knowledge of 
circumstances which, if duly considered, would 
lead to a knowledge of the tact.—Ezart v. Lisriur, 
EZART v, GOODILL (1842), 5 Beav. 585; 12 L. J. 
Ch. 10; 49 HB. R. 705. 

AISI -—~Corsd. Re Dangar’s Trusts (1889), 41 Ch. D. 


4184. Fraud of managing clerk-—Adminis- 
tration action -— Forgery of affidavit.|; —In an 
administration action a fund belonging to the 
children of R. who should attain twenty-one or 
marry was carried over to ‘the account of the 
issue or children of R., deceased.’’ The fund in 
Jan. 1884, consisted of £4,387 10s. 3d. Consols & 
£195 19s. 4d. cash. B., managing clerk of the firm of 
solrs. conducting the action; knew that R. died 
leaving one daughter, who would attain twenty- 
one in Dec. 1886. He retained L. as solr. on behalf 
of the daughter to get the fund out, saying he had 
authority. A summons was taken out in chambers, 
& B. having produced an affidavit that the 
daughter was of age, an order was made by the 
chief clerk on Jan. 28, 1884, for transfer & pay- 
ment to the daughter. B. got the usual form of 
power of attorney from the Paymaster General, & 
it was apparently executed by the daughter of R. 
in favour of I, but in reality it was forged. L. 
obtained payment, & after deducting one-half of 
one-sixth of the fund & other expenscs, pursuant 
to an agreement between him & B., paid the 
remainder to B. on an authority apparently signed 
by the daughter of R. but really forged. IL. never 
saw the daughter of R. & had no communication 
with her. The daughter of R. never saw B. & 
never gave any authority to HK. B. absconded. 
In Dec. 1886, when the daughter of R. attained 
twenty-one, she presented a petition to the Lord 
Chancellor under Court of Chancery Funds Act, 
1872 (c. 44), 5. 5, for a certificate under that sect., 
in order that the fund might be replaced out of 
the Consolidated Fund. Upon the hearing of this 
petition on Dec. 14, 1887, counsel for the Treasury 
contended that the application should not go until 
petitioner had herself obtained a proper order 
from the ct. for payment out of the fund to her, & 
the Paymaster General had failed to comply with 
such order. This was a petition to discharge the 
order of Jan. 28, 1884, & for payment out of the 
sums above-mentioned, & the interest & dividends. 
The pctition was served on the Comrs. of Her 
Majesty’s Treasury, & the Paymaster General & 
upon L. :—Held: (1) the order of Jan. 28, 1884, 
must be discharged, & an order now be made that 
the sums of £4,387 10s. 3d. Consols & £195 10s. 4d. 
cash, & such further sums as would have been 
standing to the credit of the account, if the order 
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of Jan. 28, 1884, had not been made, should be 
respectively transferred & paid to petitioner, & 
L. should within two months from the date of the 

resent order pay into ct. to the account of the 
-aymaster General the sum of £4,387 108. 3d. 
Consols & £195 19s. 4d. cash, & such other sums 
as should be payable to petitioner under the 
present order ; (2) such costs of petitioner as would 
necessarily have been incurred if petitioner had 
been applying for payment to her of the funds 
which would have been standing to the credit 
of the account if the order of Jan. 28, 1884, had 
not been made, must come out of the fund, or be 
paid by petitioner, & L. would be ordered to pay 
all the other costs of the proceedings, including 
the costs of the requisite application to the Lord 
Chancellor under Court: of Chancery Funds Act, 
1872 (c. 44), s. 5.—SLATER v. SLATER (1888), 
[1897] 1 Ch. 222, n.; 581. T. 149. 


Annotations .—-As to a Apia. Re Dangar’s Trusts (1889), 
41 Ch 1). 178. Distd. Marsh v. Joseph, []897] 1 Ch. 
213. Refd. Re Williams’ S. E., [1910} 2 Ch. 481. 


4185. Wrong distribution through solicitor’s 
negligence-—Creditors’ suit.|—Where a fund, paid 
into ct. in creditors’ suit, has been distributed 
by mistake among spccialty & simple contract 
creditors, to the exclusion of a mtge., this ct. holds 
such creditors liable to repay, not in solido but 
pro rata; & no creditor will be fixed with liability 
in respect of the rateable part which the mtgee. 
may fail to recover from creditor, who, since 
sharing in the fund, has become insolvent, or 
cannot now be found. Pursuant to a decree in 
creditors’ suit, real estate was sold, & the purchase- 
money paid into ct. In consideration of such 
payment, a mtgee., who was not a party to the 
suit, but whose mtge. was noticed in the conditions 
of sale, executed the conveyance, but the fund was 
distributed among the other creditors without 
any payment being made to the mtgee. Upon 
bill filed by his personal representative :—Held 
(1) the latter was entitled to recover (a) from defts. 
who had been paid simple contract debts, the 
several sums paid to them, the total amount of 
such sums being less than pltf.’s claim ; (6) from 
the only specialty creditor, so much as might be 
necessary to satisfy what might remain duc to 
pltf. for principal moneys & interest, after deduct- 
ing the total amount of the moneys paid to the 
simple contract. creditors, whether parties to this 
suit or not ; (¢) from the solr. of pltf. in creditors’ 
suit, whatever might be necessary to make good 
any deficiency arising by reason of some of credi- 
tors becoming insolvent, or of others not being 
to be found, or the like ; it being the duty of such 
solrs. to sce that the purchase-money paid into 
ct. was properly applied ; (d) although, under the 
circumstances, the mtgee.’s solr. was chargeable, 
as between his client & himself, with gross negli- 
gence in not placing a stop order on the fund in 
the original suit, his duties were dehors that suit, 
in which the primary duty lay with the solrs. of 
pltf., who had the distribution of the fund, & in 
this suit he could not be made responsible.— 
Topp v. STUDHOLME (1857), 3 K. & J. 324; 26 
L. J. Ch. 271; 29. T. O.S. 243 65 W. R. 277; 
69 E.R. 1132. 


Annotations :—As to(1) Consd. Re Dangar’s Trusts (1889), 
41 Ch. D. 178. Distd. Marsh v. Josoph, [1897] 1 Ch. 
3 


4186. ——-.]—-Ne SPENCER, No. 3996, ante. 

4187. .|—Trustees paid into ct., under the 
Trustee Relief Act, a legacy of £500 bequeathed 
to D., an infant, to the credit of an account in the 
matter of the trusts of the will of testator. Two 
years afterwards they transferred into ct. to the 
same account a sum of Consols, representing a 
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legacy of £7,000 bequeathed to M., & after her 
death to her children, & on both occasions the 
trustees in the petitions stated that the office of 
N., their solr., was to be the place for the service 
of any notice in reference to the funds. <A year 
after the transfer to the Consols a petition was 
presented by M., by her next friend, a solr., & 
by the trustees, for the purpose of dealing with 
the Consols, & the solrs. on the record for petitioners 
were the firm of whom N. was a member, & the 
office of N. was to be the place where any notice 
was to be served relating to the trust fund. The 
petition set forth what had been done in respect of 
the Consols & other matters. An order was made 
in reference to the Consols & dividends ; but in 
drawing it up an error occurred by including in it 
the whole of the fund standing to the credit of the 
account, & the future dividends were, as ordered, 
paid to M. during her life. D. had suffered loss by 
payments wrongly made to M., now deceased, & 
she, on attaining majority, presented a petition 
asking that the estate of M. might be made primarily 
liable for the loss which she had suffered, & that 
N. might be made liable for any deficiency : 
Held: N., as officer of the ct., had been guilty of 
negligence in not seeing that all the facts relating 
to the funds were brought before the et. when 
the order was made, & he must, after D. had 
exhausted the estate of M., make good any defi- 
ciency, & pay the costs of the petition.—Re 
DANGARS TRUSTS (1889), 41 Ch. D. 178; 58 
lL. J. Ch. 8315; 60 L. T. 4915 37 W. RR. 6513 5 
T. LL. R. 266, 

Annotations ‘—Distd. Marsh v. Joseph, [1897] 1 Ch. 2138. 

Consd. Fe Williams’ S. K., [1910] 2 Ch 481. 

4188. Money taken out & paid to client— Judg- 
ment for less sum —Liability to refund to opposite 
party.|—In an action for wrongful dismissal, 
claiming a year's salary in leu of notice, deft. 
pleaded that pitf. was only entitled to one month’s 
notice; or, in the alternative, three months’ ; 
that before action deft. made tender of three 
month’s salary. which pitt. refused; that deft. 
had paid the amount into ct., & that it was enough 
to satisfy pltf.’s claim. 
in ct. contained a statement that the money was 
paid in with a defence setting up tender.—PIltf.’s 
solr., without obtaining an order, but on the written 
authority of pltf., took the money out of ct., & 
pltf. proceeded with the action. At the trial 
judgment was given for deft. on the ground that 
pitf. was only entitled to one month’s salary. 
Deft. applied for an order against the solr. to refund 
so much of the money taken out of ct., as repre- 
sented the difference between one month’s & 
three months’ salary. The solr. had acted bond fide 
in taking the money out of ct., & had paid it over 
to pltf. before the application to make him refund 
it was made :—//eld: although pltf. ought not to 
have had the money out of ct., because a defence 
of tender of the sum paid in could not be pleaded 
to a claim for unliquidated damages, yet under the 
circumstances the solr. ought not to be ordered to 
refund it.—Davys v. RichwarDson (1888), 21 
Q. B. D. 202; 57 L. J. Q. B. 409; 59 L. T. 765 ; 
36 W. R. 728; 47. L. RR. 608, OC. A. 

Annotation :—Mentd. The Mona (1804), 6 Th. 707. 





SuB-sEcT. 5.—UNbDrER SUMMARY JURISDICTION 
OF COURT. 
A. In General. 

4189. Whether summary order made—To ac- 
count for rents of estate of lunatic—Solicitor of 
committee of estate.|—-A lunatic was found by the 

J.—VOL. XLII, 


The request tor lodgment ! 
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ct. to be seized in fee of certain real estate, & certain 
persons were found to be his heirs. On his death 
intestate :—Held: the ct. could not, under its 
general jurisdiction, order a solr. to account for 
rents so accrued & received by him as solr. for the 
committee of the estate.—Re BuTLER (1866), 1 
Ch. App. 607, L.JJ. 


Annolaiwns .—Consd. Carrow _r Ferrior, Dunn +. Ferrior 
(1868), 3 Ch. App. 719. Refd. Re Ferrior, Carrow v. 
Ferrior, Dunn v. Ferrior (1867), 3 Ch. App, 175. 


4190. To make good loss of interest— 
Solicitors having conduct of sale—Failure to give 
instructions to invest purchase-money.|}—(1) An 
order was obtained by the solr. for pltf. that the 
purchaser of property, sold under an order of the 
ct. in an action, should pay his purchase-money 
into ct., & that the money when paid in should be 
invested in Consols. Litf. had the conduct of 
the sale. The money was paid into ct. by the 
purchaser, but pltf.’s solr. omitted to leave with 
the Paymaster the necessary request for its invest- 
ment & consequently the investment was not 
made. On the further consideration of the action 
it was ordered that the balance of the purchase- 
money after the payment of certain costs, should 
be paid to the receiver in the action, in part satis- 
faction of a balance due to him. The carriage 
of the order was given to the receiver, & he then 
discovered that the purchase-moncy had not been 
invested. THe took out a summons, asking that 
pitf.’s solr. might be ordered to pay to him the 
amount of interest lost by the non-investment 
of the purchase-money :—Held: the solr., as the 
officer of the ct. having the conduct of the sale, was 
responsible not only to his client, but to the ct. 
for the due discharge of his duty, & he must make 
good to the person entitled the losg of interest, but 
he was entitled to a set-off in respect of a gain 
which had resulted from a fall in the price of 
Consols between the time when the investment 
ought to have been made, & the date of the order 
on further consideration ; this lability could be 
enforced by sunimons in the action. 

(2) On allowing the set-off, it appeared that the 
amount to be paid by the solr. would be only 
£5 8s. 6d. :—Held: the solr. must pay the costs 
of the summons.-—BATTEN v. WEDGWOOD COAL & 
Tron Co. (1886), 31 Ch. D. 346; 55 L. J. Ch. 396 ; 
547. T. 245; 34 W.R. 228; 2T. LR. 236. 
Annotations :—-As to (1) Consd. MacDougall v. Knight, 

[387] W.N. 68, Re Dangar’s Trusts (1889), 41 Ch. D. 

(5. 


4191. -——- - ——.]—~-MACDOUGALL v. 


KNIGHT, [1887] W. N. 68, C. A. 
Annotation .—Consd. 7c Dangar’s Trusts (1889), 41 Ch. D. 
178, 








B. Delivery up of Documents. 
Sce Part X., Sect. 2, sub-sect. 4 C., ante. 


C. Payment of Moncy. 

Summary jurisdiction generally.|—See Part X., 
Sect. 2, ante. 

Liability to client.|—Scee Part X., Sect. 5, sub- 
sect. 1 C. (b), ante. 

4192. Whether summary order to pay made— 
Payment to executors of client-—— Money collected 
as solicitor of deceased administrator.|—Where 
the employment of an attorney is so connected 
with his professional character as to afford a pre- 
sumption that his employment was in consequence 
of that character, the ct. will interfere in a sum- 
mary way to compel him faithfully to execute the 
trust reposed in him; & therefore, where an 
attorney was employed by A. to collect & get 
in the effects due to him as administrator of 
another person, the ct. compelled the attorney to 


BB 
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Sect, 2.— Liability lo third persons: Sub-sect. 5, C. 
&D. Part XII. Sects. 1 & 2.) 


ane tle a 


render an account to the exors. of A. of the moneys, 

etc., received by him, although he had never been 

employed by A. or his exors. to conduct any suit 
in law or equity on his or their behalf.— Re AITKIN 

(1820), 4 B. & Ald. 47; 106 EF. R. 855. 

Annotations :—Consd. Re Murray (1826), 1 519. 
Apld. Re (1826), 4 L. J. O. S. Ch. 207; Re Barker 
(B94), 6 Sim. 476; Re Bunting (1835), 2 Ad. & El. 467. 

istd. Re Marris (1835), 2 Ad. & Kl. 582. Consd. Ex p. 

Smart (1835), 1 Har. & W. 526; Kx p. Yeatman (1835), 

4 Dow!. 304; Fic p. Clifton (1836), 5 Dowl. 218; Tur- 

quand v. Knight (1836), 2 Gale, 192. Apld. Ez p. Fryer 

(1836), 2 Har. & W. 294; er p. Cripwell (1837), 5 Dow]. 

689. Consd. Re Knox, Lr p. Baker (1837), 1 Jur. 895; 

Clarkson v. Parkes (1838), 7 Dowl. 87. Apl . Re Jephson, 

Er p. Bodenham (1838), 8 Ad. & El. 959. Congd. Re 

Cardross (1839), 5 M. & W. 545; Ie Webb (1845), 2 Dow. 

& L. 982; Jte An Attorney (1854), 3 W. R. 515: Re 

Strong (1885), 53_L. T. 694. Refd. #te Knight, Kc p. 

Hall (1822), 7 Moore, OC. BP. 437; Coopor v. Ewart 

1847), 2 Ph. 362; Warde v. Warde (1851), 3 Mac. & G. 

365; te Blanchard (1861), 3 De G. F. & J.131. Mentd. 

Cocks v. Nash (1833), 9 Bing. 723. 

4193, —--~- -———.]—Re BURBIDGE (1837), 1 Jur. 
238. 

4194. ——— Money held by solicitor of testator— 
Claim by executors—-Objection by one executor 
& benefictaries.|—J?e BUNTING, No. 3703, ante. 

4195, —-—— CHent’s life insured by solicitor 
Policy money claimed by administrator.|—fe 
CaRDROSS (LORD), No. 3707. ante. 

4196, ——~- Money received for purposes of suit.] 
—This ct. will not call upon an attorney to repay 
money or to account before the master on the 
grounds mercly that the attorney obtained such 
money from his chent as if for the purposes of a 
suit, but that his bill is said not to account satis- 
factorily for the obtaining & application of such 
money, that the amount obtained seems im- 
moderate & that the client states a case of fraud. 
—Ite MARRIS (1835), 2 Ad. & EE). 582; 11] BL R. 
224. 
4197. —— -- Money paid to London agent—Not for 
purposes of any suit.|—Where a town agent 
received moneys, not in any cause, belonging to 
B. the client of a country attorney under @ power 
of attorney from BK. & placed them to the credit: of 
the country attorney, the ct. refused a sale on the 
application of B. to compel the agent to pay over 
the moneys to him as the receipt of them did not 
establish the relation of attorney & client between 
the agent & B.— £2 p, BAKER (1837), Will. Woll. & 
Dav. 591; sub nom. Re Knox, Er p. BAKER, 1 


Jur. 894. 


Russ. 








SOLICITORS. 


4198. —-——- Money paid under compromise of 
execution proceedings—In excess of amount charge- 
able.|—In Jan. 1836, deft. was charged in exe- 
cution for £61 14s. On Oct. 1, 1838, Judgments 
Act, 1837 (c. 110), came into operation. Pltf. 
having afterwards died, & his widow having taken 
out administration, A., who had acted as attorney 
for pltf., commenced proceedings in the insolvent 
ct. to obtain a vesting order upon deft.’s estate, 
under sect. 36. Deft. sent B., an attorney, to A. 
to endeavour to effect a compromise. A. claimed 
£85 5s. 2d. including a claim for interest at 4 per 
cent. upon the judgment, from the time it was 
entered up, under sect. 17. It was ultimately 
agreed between A. & B., that deft. should be dis- 
charged upon payment of £80, which agreement 
was carried into effect. The ct. refused to compel 
A. to refund the sum of £18 6s., the excess beyond 
the sum for which deft. was taken in execution, 
it having been paid under a compromisc.—HAIGH 
v, JONES (1843), 5 Man. & G. 634; 1 Dow. & Tu. 81 ; 
6 Scott, N. R. 696; 134 EB. R. 713. 

4199. --—— Refund of money given for payment 
of legacies—Employment not necessarily in pro- 
fessional character.|— Where an attorney was in- 
trusted by exors. with a sum of money, for the 
purpose of paying legacy duty, & failed so to apply 
it, the ct. refused to interfere summarily to compel 
him to refund the money, as it did not appear that. 
this employment was necessary in his professional 
character, or that he had on other occasions ever 
acted as attorney for the parties —Re WrEBR 
(1845), 2 Dow. & L. 932; 14 L. J. Q. B. 2414 5 sub 
nom. Hx p. WEBB, 1 New Pract. Cas. 218; 5 
L.T. 0.8.59; 9 Jur. 538. 

4200. —-— Money received from personal repre-~ 
sentatives.|—A large balance was found due from 
the legal personal representatives, but it appeared 
that the amount had been received, under orders, 
in another suit, by their solr, who retained it to 
satisfy large claims he had against his clients. 
The cause coming on for further consideration, & 
on a petition of pltf., the solr. was ordered to pay 
the amount into ct.—BibByY 7. THOMPSON (No. 2) 
(1868), 32 Beav. 647; 55 Jd. R. 254. 

4201. Admission of possession of money 
amounting to declaration of trust—Inducing third 
party to alter his position.|— Re A So.tciTor, Hx p. 
Haus, No. 3736, ante. 





D. Payment of Costs. 
See Part. X., Sect. 4, ante. 


Part XIl.—Partnership between Solicitors. 


Sect. 1.—IN GENERAL. 

Partnership generally, see PARTNERSHIP, 
XXXVI., pp. 310 e¢ seq. 

4202. Agreement to pay share of profits—To 
person not solicitor—-Whether legal.|—Semble : 
aun agreement by an attorney to pay a share of the 
profits of his business to another person who is 
not an attorney 16 not illegal. 

It is no uncommon thing for gentlemen leaving 
the profession to stipulate for an annuity payable 
out of the future profits. I have thought that, 


Jol. 


PART XI. SECT. 2, SUB-SEOCT. 5.—-C. 

e. Refund of amount overpaid. |-—An 
attorney may be ordered to return 
moneys which he has retained beyond 
the amount of his bill as taxed to the 
person at whose instance the taxation 


SPRINGER 
C. P, 419.—OAN, 


has taken place, mone 
be @ third party who fxs 
& has paid the bill to the attorney or 
party entitled thereto.—Re Grass & 
& MAcvdonatp (1863), 13 


consistently with the policy of the law, agreements 

could net be made by which they contract to 

recommend those who succeed them (LORD 

ELDON, C.).---CANDLER v. CANDLER (1821), Jac. 

225; 371. R. 834, L. C. 

Annotations :-~Apld. Aubin v. Holt (1855), 2 K. & J. 66. 
Refd. Whittaker v. Howe (1811), 3 Beav. 383: Scott v. 
Miller (1859), John. 220; Fddison v. Rothery (1864), 
WL. T. 134, 

4203. --—- Annuity to retiring partner—Retiring 

partner to recommend successor.}|—CANDLER 1. 


CANDLER, No. 4202, ante. 


PART XII. SECT. 1. 

{. Signature of one partner—Notice 
of procecdings.]——-Whore two attorneys 
in partnership appear in a suit, a 
subsequent notice of a proceoding in 
the suil signed in the namo of one of 


such person 
liable to pay 


Part XI].—PARTNERSHIP BETWEEN SOLICITORS. 


4204. ——- Annuity payable to widow of de- 
ceased partner—Husband dying insolvent—Widow 
entitled to annuity.|—Articles of partnership be- 
tween two solrs. provided that the partnership 
should be for the term of ten years from May 1, 
1875, if both the partners should so long live. 
The partnership was also made determinable by 
notice. ‘Chere was a further provision that from 
the determination of the partnership the retiring 
partner, his exors. or administrators, or the 
exors. or administrators of the deceased partner, 
should be entitled to receive out of the net profits 
of the partnership business, during so much, if 
any, of the term of five years from May 1, 1880, 
as should remain after the determination of the 
partnership, the yearly sum of £350, & during so 
much, if any, of the term of five years from May 1, 
1885, as cither the retiring partner, or a widow of 
the retiring or deceased partner, should be living, 
the yearly sum of £250, any sum which might under 
this provision for the time being become payable 
to the exors. or administrators of a deceased 
partner to be applied in such manncr as such 
partner should by deed or will direct for the benefit 
of his widow & children, & in default of such direc- 
tion to be paid to such widow, if living, for her own 
benefit. It was further provided that the annuity 
should, so far as legally might be, be constituted a 
charge on the net profits of the business. One of 
the partners died in 18838, leaving a widow, but 
without having given any direction as to the 
application of the annuity. By his will he 
appointed his widow his universal legatee & sole 
extrix. Te died insolvent, & an action was 
brought by a creditor to administer his estate :— 
Held: the annuity did not. form part. of testator’s 
estate, but that by the articles a trust of it was 
created in favour of the widow, & she was entitled 
to it free from the claims of testator’s creditors.— 
Re FLAVELL, MURRAY tv. FLAVELL (1883), 25 Ch. D. 
89; 53L. 5. Ch. 185; 19 L. 1. 690; 32 W. BR. 102, 
(", A. 
afnnotations :-— Mentd. Re Davies, Davies vr. Davies, [1892] 

3 Ch. 633 Mhrinann v. KMhrmann (1891), 72 L. T. 17. 

4205. Legal proceedings by partners—Right to 
sue jointly—For professional services of one.|— 
Where a party has employed two attorncys, 
partners, to manage a cause for him in the Palace 
Ot., an action in the common form lies against him 
at the suit of both, for the bill of costs, though 
one only was an attorney of the ct., & actually did 
the business there. Although the client gave a 
written retainer to the latter attorney only, & 
he only was mentioned in the rule for taxing costs, 
these facts were held not conclusive, there being 
evidence, aliunde, of a contract with both.— 
ARDEN v. TUCKER (1833), 4 B. & Ad. $15; 1 Nev. 
& M.K.B. 759; 21.73. K.B. 137; 110 E.R. 663. 

4206. Employment of one solicitor by another 
to do particular business—-On equal division of 
profits—Whether amounting to  partnership.|— 
BEVAN v. BAYNTON (1850), 15 1... T. O. S. 3085 14 
Jur. 846. 

4207. Employment of partner—By partner acting 
as liquidator—Employment in winding-up—Partner 
employed must act without remuneration.|—-The 
rule that a liquidator who is a solr. shall not 
employ his partner as his solr. in the winding-up, 
will only be departed from where the partner 1s 


them is sufficient; the act of one 
partner in such & matter being tho aot 
of both-—Dokr v. TAYLOR (1857), 3 
All. 437.—CAN., 

g- Indorsement of notes.j--In 
an action against B. & ¥., ao firm of 
nolts., on notes indorsed by B. in tho 
name of tho firm, it was proved that 


clent evidence 


McKinstry, 





on other occasions 8S. had so indorsed 
in the same manner:—-Held : 
to go to the jury 
of a mutual authority.— WORKMAN v. 
BuRTON & 
(1862), 21 U. C. R. 623.—CAN. 

h. Occupation of common office & 
employment of joint clerks.|}—MOoRRISON 


37] 


willing to act as such solr. without any remunera- 
tion.—-Re UNIVERSAL PRIVATE TELEGRAPH Co. 
(1870), 23 L. T. 884; 19 W. R. 297. 

4208. Rescission of partnership contract-— 
Grounds for—Delay in furnishing further capital— 
According to articles.|— BREWER v. YORKE, YORKE 
v. BREWER, No. 4299, post. 

4209. Profits of partnership—How ascertained— 
Balance of receipts over expenditure in each year—— 
Time when work done immaterial.|—In ascer- 
taining the “ profits’? of a partnership, in the 
absence of special agreement to the contrary, the 
net profits of cach year must be ascertained upon 
the footing of the moneys actually received & paid 
in that year without reference to when the work is 
done in respect. of which the moneys are received.—- 
BADHAM v. WILLIAMS (1902), 86 1. TL 19], 


Sect. 2.—VALIDITY OF PARTNERSHIP 
AGREEMENT. 

4210. Whether partners must be qualified solici- 
tors.}|——Crow v. COLUMBINE (1843), 1 1. T. O. S. 
107. 

4211. At time of making agreement.|-— 
By memorandum, dated Nov. 1822, <A., an at- 
torney, agreed with B., for a valuable considera- 
tion, to take C., the son of B., into partnership, as 
attorneys & svirs. for ten years, & to allow him a 
moiety of the profits. The memorandum did not 
state when the partnership was to commence. 
C. was not admitted an attorney until Apr. 1823, 
but. he conducted the busmess in the name of A. 
from Jan. J823. In an action by A. against Bb. 
for part of the considcration money :— Held: (1) 
the agreement, though legal on the face of it, upon 
proof of C. not being admitted an attorney till 
after its execution, became illegal, within 22 Geo. 
2,¢. 46,8. 11, & void; (2) such proof was properly 
admuittcd on the part of deft; (3) proof on the part 
of pltf. that the agreement was to be kept as an 
escrow & not acted upon till after C.’s admission 
was inadmissible & properly rejected.— WILLIAMS 
v. JONES (1826),5 B. & C. 108 ; 7 Dow. & Ry. K. B. 
548; 108 BE. RR. 40. 


Annotations :—As to (1) Refd. Cusse v. Corfe (1828), 6 L. J. 
oO. S. K. B. 140; Armstrong v. Lewis (1834), 2 Cr. & M. 





274. Js to (2) Apld. Bissell v. Beard (1873), 28 1. 7. 
4212. ----,.]—An agreement of partner- 





ship was made between two solrs., one of whom 
could only practise in a superior, the other only in 
an inferior ct. Both undertook to divide the 
profits of their general business, & cach stipulated 
to recommend the other to his clients, & to keep 
the partnership a secret from all the world :— 
Held: such an agreement was void, for a ct. 
cannot suffer statements to be made & papers 
presented to it by parties who are neither parties 
to the cause, nor their lawfully authorised agents, 
& who are consequently not properly responsible 
to the ct. for their conduct. 

The parties could not enter legally into this 
contract, one of the partics not being qualified to 
practise in the ct. from whence the emoluments 
arose (LORD BrovuGHAM, C.).—GILFILLAN v. 
WENDERSON (1833), 2 Cl. & Fin. 1; 6 EB. R. 1057, 
H. LL. 


vw. SERVICE (1879), 6 R. (Ct. of Seas.) 


suffi- 1158; 16 Sc. L. R. 686.—S8COT. 


PART XII. SECT. 2. 


4210 i. Whether partners must be quali- 
fied solicitors.}—JONES wv. MILLIKEN 
(1882), 22 N. B. R. 315,—CAN. 
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Sect. 2.—Validity of partnership agreement. Sects. 


3&4: Sub-secis. 1,2 & 3, A.]} 


4213. Admissibility of evidence—That person not 
qualified.|—-WiILLIAMS v. JONES, No. 4211, ante. 

4214. ~ As to commencement of agreement.| 
-——WILLIAMS v. JONES, No. 4211], ante. 

4215. One partner receiving fixed sum out of 
profits—-Without liability for losses.|—A. & B. 
carried on business together as solrs, in partner- 
ship, & held themselves out) as such, & deft. 
employed them in that capacity. By the agree- 
ment under which A. & B. entered into business 
together, B. was to reccive annually out of the 
profits the sum of £300, but he was not to be in 
any manner liable to the losses of the business, & 
was to have a lien on the profits for any losses he 
might sustain by reason of his liability as a partner : 
—Held: A. & B were properly joined as pltfs. in 
an action for work & labour, as the money, when 
recovered, would be the joint. property of both 
until the accounts were ascertained & the division 
took place.—Bonp & Warts v. Pitrarp (1838), 
3M. & W. 357; 1 Horn & 11.82; 71. J. Ex. 78; 
2 Jur. 183; 150 E.R. 1182. 

Annotations :-~ Refd. Rawlinson 1. Clarke (1846),.15 1, J. 
Ex. 171; Cox v Hickman (1860), 8 H. L. Cas. 268; 
Wheateroft v. Hickman (1860), 9 C. B. N. 8.47; Jetirey 
vr. Bamford, [1921] 2K B 351. ; 
4216. Partnership in respect of business for par- 

ticular company—To commence on admission of 
intending partner—Business done for different com~ 
pany—Intending partner not practising.|—Tltf., in 
1844, then preparing to be a solr., entered into an 
agreement with defts., who were solrs., that defts. 
should be solely interested as _solrs., for the pro- 
visional committee of the D. N. Ry. co. until pltf. 
was admitted a solr.; & that for three years from 
that time the profit of all business that might be 
transacted by the parties for the railway should be 
divided bet ween them in equal shares : in the event 
of the business being conducted by defts. with the 
aid of their establishment to a greater extent than 
by pltf. & his establishment, a percentage to be 
paid to defts. before any division of profits; the 
foregoing arrangements to be applied to any 
collateral lines & undertakings that might emanate 
from the D. N. Ry. co. 

The D. N. Ry. co. Bill was afterwards with- 
drawn, & the co.in 1816 amalgamated with another, 
the two forming together the G. N. Ry. co., of 
which defts. became part solrs. 

_Pitf. was admitted a solr.in June, 1847. The 
bill was filed in May, 1818, & prayed for specific 
performance of the agreement, & for an account. 
—Held: as this was a mere money demand on the 
footing of an account, where there was no mutu- 
ality between the parties, & a want of considcra- 
tion moving from pltf., he was not entitled to a 
decree for specific performance of the agreement. 

Moreover, inasmuch as looking at the agreement 
as a contract for partnership, it appeared that no 
partnership had ever taken placc, & that the claim 
was in respect of business done, not for the D. N. 
Ry. co., but for another co., the bill was dismissed, 
but without costs; defts. not asking for them.— 
Ord v. JOUNSTON (1855), 26 L. T. O. S. 68; 1 
Jur. N.S. 10633 4 W. 3. 37. 

Compare Sect. 3, post. 








SEcT. 3..-SOLICITOR UNDERTAKING BUSINESS 
pies JOINTLY. 

- Presumption of partnership as to particular 
matter— Division of profits.|—Issues directed on 


SOLICITORS. 


the questions whether the solrs. of a railway co. 
were partners in the business done by them for 
the co.; &, if partners, whether in equal shares.— 
McGREGOR 2. BAINBRIGGE (1848), 7 Hare, 164, n. ; 


68 KB. R. 67. 
Annotation -—Folld. Robinson ». Anderson (1855), 20 Boav. 
98. 


4218. -.-—-.]—Where two separate solrs. 
are retained by the same clients in the same busi- 
ness, the presumption of law is, that as their 
liability is joint, the profits are to be equally 
divided, & this presumption is not removed by 
the delivery of separate bills of costs where the 
solrs. have conducted different parts of the 
business. Where, therefore, the evidence in favour 
of an agreement for a different division was not 
stronger than that against it, the ct. decided in 
favour of equality. 

Where the contrary [that they were not partners 
in this matter] is alleged, the burden of proof is on 
him alleging it.— Robinson v. ANDERSON (1855), 
20 Beav. 98; 7De0G.M. & G.239; 44 KB. R. 04. 

4219. -- ~------ Effect of release by one solicitor.] 
—At a meeting held in 1852, between pltf. & deft., 
two solrs., it was agrecd that the professional 
business connected with the formation of a new 
line of railway should be apportioned between 
them; that they should co-operate as solrs., in 
getting up the co. & obtaining the Act of DParlia- 
ment at their own risk ; that cach should provide 
the cash for his own disbursements, such disburse- 
ments to be repaid in the first instance, & then that 
any profits should be equally divided between 
them. The co. was formed & the Act obtained ; 
& at a meeting of the co. in Mar. 1855. a proposal 
in writing was made by pltf. & deft., & confirmed 
by the co., that pltf. & deft. should be allowed 
£1,500, in paid up shares, in addition to thew 
disbursements, such £1.500 to be received in full 
professional business up to the then present 
time, but to be subject to revision in case the 
line should be completed. In 1856 part of the 
line was commenced, but the works were stopped 
for the want of funds. These funds were after- 
wards supphed by deft., & others, pltf. not being 
able to contribute. In 1858 a small part of the 
line was completed, & pltf., early in 1859, pressed 
the co. for payment on account of his costs. In 
May, 1859, the co. paid pltf. £150 in cash & £740 
in paid up shares, & took from him a_ general 
release of all claims. From that time pltf. ccased 
to act as solr. to co. Deft. said that some time in 
1858 he told pltf. when he was pressing the co., 
that he, deft... should henceforth decline under- 
taking any fresh business of the co. in co-operation 
with him; & alleged that since the date of the 
release he had had nothing whatever to do with 
ptf. He admitted pltf.’s right to have the profits 
attending the obtaining of the Act of Parliament ; 
but insisted that the memorandum of Mar. 1855, 
& the payments and release of May, 1859, settled 
all questions between the pltf. & himself. Ie 
denied that any partnership was ever constituted 
between pltf. & himself :—ZTeld: the release did 
not put an end to the agreement between the 
parties, & pltf. was entitled to a decree for an 
account down to Apr., 1859.—ITANSLIP v, KITTON 
(1862), 7L. T. 2913 8 Jur. N.S. 1113, L. C. 

4220. -.- Irrespective of work done.]-— 
Two sets of parties having projected a railway 
on a similar line, agreed to consolidate the project, 
& appointed as solrs. of the proposed co. pith. & 
deft., whom they had respectively consulted prior 
to the consolidation. The two solrs. accepted the 








recewing fixed sum out it profits— Without liability for losses.|-- RAGHUNANDAN NANU ?. HORMASJEE 


26), 1. L. IR. 31 Bom. 342.—IN 
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appointment without making any definite arrange- 
ment as to the division of the business, or of the 
emoluments of the office, & a much larger portion 
of the work was done by deft. than by pltf. Ina 
conversation between them about six months after 
the appointment, & before the principal part of 
the business was transacted, pltf. stated, as the 
result of his inquiries into the practice in like cases, 
that the allowance for office expenses & personal 
trouble in such limited partnerships between solrs. 
was made by each party retaining, besides his 
expenses & disbursements, from ten to twenty-five 
per cent. on the amount of the net charges for the 
business done, & which principle he considered 
satisfactory; & deft., in reply, observed that 
there could be no misunderstanding about it be- 
tween honourable men. Upon a bill by pltf. 
claiming an account & division of the profits of 
the business done by the co., upon the footing of 
an equal co-partnership, & offering to allow 
twenty-five per cent.upon the work done separately 
to the partner who did it, the ct. in the circum- 
stances, made a decree accordingly.—WEBSTER v. 
Bray (1849), 7 Hare, 159; 68 KB. R. 65. 


_tnnotation :~ Folld. Robinson v. Anderson (1855), 20 Beav. 
g&, 


4221. ——-- Rebuttal of presumption --Onus of 
proof.]|—RoOBINSON v. ANDERSON, No. 4218, ante. 

4222. Delivery of separate bills of 
costs.|—RoBINSON v. ANDERSON, No. 4218, antle. 

4223. Payment of sum to one solicitor—-To meet 
liabilities of client—Right of other solicitor as 
against sum paid—Account.|—-ltfs. were, jointly 
with dett., the solrs. of an abortive railway scheme 
under an arrangement to divide the profits between 
thein in moieties; on the failure of the project 
certain of the directors subsembed £680, & de- 
posited it with deft. to meet the habilities of the 
co. Large sums being due to pltfs. in respect of 
costs, they requested deft. to apply the £680 for 
that purpose, but he refused, stating that the 
money was deposited with him conditionally. 
Pitis. then resolved to bring actions against the 
directors who would not contribute; deft., who 
refused to take any part therein abandoning to 
pltfs. all claims on the costs to be recovered, & 
being indemnified against all risk. Actions were 
successfully brought, & a large sum recovered, but 
was reduced on taxation to a small sum, the 
directors declaring that the £680 were applicable 
to the payment of costs. Pitfs. filed thew claims 
for an account of partnership transactions, & to 
recover the £680 from deft., which he had repre- 
sented as not applicable to the costs. The clam 
was dismissed as to the £680, & the usual accounts 
were ordered.— OVERBURY Uv. ‘PEALE (1852), 20 
L. T, O.S. 107; 1 W. R. 27. 








Secr. 4.—-LIABILITY FOR ACTS OF PARTNER. 
Sub-sEcT. 1.—IN GUNERAL. 
Liability to summary jurisdiction of court.}— 
See Nos. 3505-3567, ante. 


SuB-SECT. 2.-—-LIABILITY INTER SE. 


4224, Promissory note in name of firm—Security 
for money advanced to one partner.}|—SMITH vr. 
COLEMAN, No. 4270, post. 


PART XII. SECT. 3. 


42211. Presumption of partnership as 
to particular matler--Rebuttal of pre- 
suniption—Onus of pruof.J-—-MARTIN 
v. SubRRY, (1905) 2 I. R. 62.—IR. 


PART XII. SECT. 4, SUB-SECT. 2. 


k. Laability of partner entering firi 
after wrongful act.) — When a solr., 
represonting that money of a clicnt 
has been invested, injsappropriates it, 
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4225, Implied authority to make loans.|— 
EARLE v. ORFORD (1885), Times, Dec. 10. GC. A. 


Sce, generally, PARTNERSHIP, Vol. XXXVI.. pp. 
419 et seq. 


SUB-SECT, 3.—-LIABILITY TO CLIENT. 
A. Transactions within Scope of Business. 

4226. Liability for fraud.]—Q. sells an estate 
under a power contained in a mtge. deed, & out 
of the proceeds of the sale prior incumbrances are 
paid off, & retaining the amount of his mtge. debt, 
hands the surplus of the moneys arising from the 
sale to S., one of the firm of R., 8S. & S. who acted 
for him as his solr., & who were also solrs. of H., 
the mtgor., with injunctions to apply it in payment 
of subsequent incumbrances, according to their 
priorities. At the time of the sale L. claimed as 
a creditor next in priority a len on the estate by 
virtue of a judgment obtamed against Tt. & duly 
registered. H.. 8. & S. were not only aware of Ju.’s 
judgment, but had taken proceedings on the part 
of LH. to set it aside, in which they failed. They 
then obtained the opinions of two counsel on the 
question whether Q. could safely and over the 
surplus to H. One of the counsel advised that he 
could, & the other that he could not, the latter 
opinion 8. concealed from Q. & the money was paid 
toH. Q. shortly afterwards died, & after his death 
L. filed a bill against his representatives to make 
good to hita the amount of his charge, & obtained 
a decree in his favour. SS. dicd, & upon a bill by 
Q.’s representatives against R. & S., his surviving 
paitners & his exors., to make good the amount so 
paid by them, on the ground of fraudulent conceal- 
ment of the adverse opinion & improper conduct in 
the matter :—/feld : RK. & S. as surviving partners 
of S$. were hable to make good the amount to Q.’s 
estate. together with costs, & fraud & misrepre- 
sentation of one partner entitled the chent to 
relief in equity against the surviving partners, & 
that notwithstanding the case was one in which the 
chent might have recovered in an action of law. — 
Rew v. LANE (1856), 28 L. TT. O. S. 1845 3 Jur. 
N.S. 125; 5 W.R. 110. 

4227. -— -.}—PItf. apphed to RK. a member of a 
firm of solrs., to obtain for him a loan on the mtge. 
of his freehold estate. TR. obtained the loan from 
some chents of the tirm, but informed pltf. that the 
mtgees. required collateral security as well; & 
that pltf. accordingly deposited with R. certain 
share warrants payable to bearer. .A mtge. deed 
of the freehold estate was then prepared by I., & 
executed by pltf. in which, however, no mention 
was nade of the deposit of the share warrants or of 
any collateral security. The mtgees. had not in 
fact required collateral security, & neither they 
nor R.’s partners had any knowledge of the deposit 
of the share warrants. JR. afterwards sold the 
shares & appropriated the proceeds to his own use 
& absconded. On two previous occasions pltf. 
had deposited the same securities with R. to 
enable him to raise temporary loans, notice of 
which transactions appeared in the books of the 
firm; & it appeared that the firm were in the habit 
of holding securities payable to bearer, & also 
sums of money, for their clients. In an action 
by pltf. to redeem the mtge. & to make the mtgees. 
& the partners of R. liable for the loss of the shares : 
—IHeld : (1) it was within the scope of the apparent 





& afterwards takes a partner, payment 
of interest by the firm docs not estab- 
lish such negligence or misconduct on 
the part of the incoming partner as 
to muke hin i.cepoensible for the ante- 
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authority of Rt. to take the custody of the share 
warrants payable to bearer, & his partners were 
liable for his misappropriation of them ; (2) as the 
mtgees. had given no instructions to RK. to obtain 
collateral security, & were ignorant of the deposit 
of the share warrants he was not their agent in 
receiving them, & they were not responsible for 
their Joss. RHODES v. MOULES, [1895] 1 Ch. 236 ; 
64 L. J. Ch. 122; 71 L. T. 699; 43 W. R. 99; 
117. L. R. 33; 39 Sol. Jo. 44; 12 R. 6, C. A. 

Annotations :—As to (1) Consd. Mara v. Browne, {1895} 2 

Ch. 69. Generally, Refd. Marsh v. Joseph, [1897] 1 Ch. 
213; Powell». Brodhurst (1901), 84 L. T. 620. 

4228. —-—— Client electing to deal with defaulting 
partner.|—Where A. has a contract with B. & B. 
takes ©. into partnership & gives A. notice, A. has 
an option whether he will abide by his contract 
with B. alone or accept the liability of the partner- 
ship. If he elect to abide by his contract with B., 
C. is not hable for a fraud committed by B. against 
A. in respect of the contract, though B. was acting 
within the scope of the partnership business. 
Pitfs. appointed B. their solr, & instructed him 
to act for them in a mite. transaction. While the 
business was pending, L. took deft. into partner- 
ship, & gave plit{s. notice in writing. DPltfs. paid 
no attention to the notice, continued to correspond 
with B. in his own name, & finally sent him the 
money to advance on the mtge. by cheque made 
payable to his order, & accepted his receipt in his 
own name. B. paid the money into his own 
account & misappropriated it :—Held: pltfs. had 
elected to continue to employ B. alone, & deft. 
was not hable for B.’s fraud.—BrRITISsH JIOMEs 
ASSURANCE CORPN., Lrp. v. PATERSON, [1902] 
2 Ch. 404; 71 1. J. Ch. 8725 86 1. T. 826; 50 
W.R. 612; 18 "PR. LL. RR. 676. 

4229. Liability for misconduct—Solicitor on 
record.|—NORTON v. COOPER, Re MANBY & HAWK8- 
FORD, La p. BITYLEsTon, No. 3864, ante. 

4230. Liability for negligence—Partner appearing 
insufficiently instructed.|—CLaRkE v. COUCHMAN 
(1885), 20 L. Jo. 318. 

4231. ——-.]-—In 1869, P., a member of a firm 
of solrs., by his advice induced pltf. to invest 
moneys upon the security of an equitable mt ge. of a 
lease which he represented as renewable, & which 
had previously been renewed by custom every 
fourteen years but the future renewal whereof was 
prohibited by statute passed in 1868. In 1875, P. 
fraudulently, & without the knowledge of his 
partners, gave a legal] mtge. of the lease to a third 
party without notice of pltf.’s mtge. The security 
proved insufficient, & DP. having absconded, pltf. 
sought to make P.’s firm liable for the loss sus- 
tained by him :—Held: since the transaction of 
1869, was within the ordinary limits of the partner- 
ship business, the firm was liable for negligence in 
respect thereof, but the remedy against them was 
barred by Stat. Limitations; P.’s fraud of 1875 
not being committed in the ordinary course of the 
business, the firm was not liable in respect thereof. 
~—-HvuGHES v. TWISDEN (1886), 55 I. J. Ch. 481; 
54 7. 5703 34 W. R. 408; 2 T. L. R. 482. 

4232. -|—In 1877 W., the senior partner of 
a firm of solrs., invested moneys belonging to his 





cedent fraud —ARDEN v. Toy (1883), | UNION BANK or AU 
1 —N.Z. (1893), 1 3 
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client upon a mtge. security which he recom- 
mended, & of which his client approved. W. died 
in 1879. The security having afterwards proved 
insufficient, the client brought an action in 1886 
against J., as the surviving partner of the firm, & 
also executor of W., claiming that he should make 
good the deficiency :—Held : no relation of trustee 
& cestui que trust existed between the solr. & his 
client; & Stat. Limitations was a bar to any 
action for negligence.—DooBy v. WATSON (1888), 
39 Ch. D. 178; 57 L. J. Ch. 865; 58 L. T. 043 ; 
36 W.R. 764; 4 T. L. R. 584. 

aren :—Refd. Hackney vr. Knight (1891), 7 T. L. Te. 

54, 


B. Transactions Not within Scope of Business. 


Sce Partnership Act, 1890 (c. 39), s. 7. 

4233. Partners not Hable.|-HuaGues v. TWISDEN, 
No, 4231, ante. 

4234. Necessity for express authority——Promis- 
sory note or bill of exchange. |—The implied autho- 
rity of one partner to bind another by promissory 
note or bill of exchange is confined to partnerships 
for the purpose of trade. One of two attorneys 
in partnership has no imphed authority to bind 
his partner by a note in the name of the firm, 
though given for their debt. As, for money 
handed to the firm by a client to be laid out on 
mtge. Declaration on a promissory note, with a 
count on an account stated ; particular of demand, 
specifying that the action is brought to recover 
£555 due on the note set forth in the first count, 
with interest from, etc. to the day of payment; 
& that pltf., for recovery thereof, will avail herself 
of the whole or any part of the declaration :— 
Held: the note, being invalid, was not, by the 
particular, made admissible evidence of the 
account stated.---HEDLEY v. BAINBRIDGE (1842), 
3 Q. B. 316; 2 Gal. & Dav. 483; 111. J. Q. B. 
293; 6 Jur. 853; Ll4 I. R. 527. 

Annotation :—Consd. Gailand v. Jacomb (1873), L. RR. 8 

Hach. 216. 

4235. Safe custody of negotiable securities. | 
CLEATHER v. TWISDEN, No. 4253, post. 

4236. Acts done in private capacity—Fraud as 
trustee.]|—Under a will £2,010 stock was vested in 
testator’s three unmarried nieces, who were his 
extrices., in trust for themselves for life, then 
for children, with ulterior trusts. Their con- 
fidential solrs. were a firm of two persons, of whom 
the senior, under his own advice, was associated 
as their co-trustee, & a declaration of trust, pre- 
pared by the firm, was executed by the four 
persons in 1822. Subsequently, on the advice 
of the senior solr., the fund was sold out, & paid 
to him alone; but he, on the same day, paid the 
precise amount to the credit of the banking account 
of the firm. In 1824 the senior partner untruly 
represented that the money had been laid out on 
specified freehold security ; but, in 1825, a suffi- 
cient freehold mtge. was taken by the senior 
partner to himself alone, & was treated by him 
as the security for the trust fund, less a very 
small balance, which was divided among the 
three ladies. The interest was duly paid to the 
ladies until 1828, when the senior partner realised 
that security without their privity, & again 
untruly alleged that he had laid out the amount 


partner or partuers.-—ALCIHIN 
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one die, it will be assumed that the 
retaincr continucs toe the 
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A. R. 175.—CAN. 
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on another specified security. ‘The firm dissolved 

partnership in 1834, & each partner practised 

separately ; the senior partner continued regular! 
to pay sums as the interest to the ladies until 

1844, when he became bkpt., & afterwards died 

abroad uncertificated. In a suit by the three 

ladies against the junior partner, charging him as 
liable to make good the amount :—Held: a sufli- 
cient investinent having been made in the name 
of the senior partner, & communicated to the 
parties, & adopted, the duty of the firm was dis- 
charged, & the subsequent loss was a breach of 
duty by the senior partner alone, & not by the 
partnership, & the suit was dismissed, with costs. 

COOMER v. BROMLEY (1852), 5 De G. & Sm. 

582; 20 L. T. O. S. 21; 16 Jur. 609; 64 E.R. 

1230. 

Annotations :—Consd. St. Aubyn v. Smart (1867), L. R. 5 
Kq. 183. Refd. fe Partridge & Kdwurds, Hix p. Bollainy 
(1862), 6 L. T. 696. 

4237. ---- —-—.] —-G., a partner in the firm of 
J. & G., solrs., was secretary to a co. The co. 
purchased property, & for their own convenience 
had it conveyed to G. in his own name without 
any declaration of trust in the conveyance. The 
transaction was carried through & the conveyance 
settled by the firm of J. & GQ. as the co.’s solrs. 
The conveyance, the only title deed handed over, 
was retained by G. G. fraudulently raised money 
by deposit of the conveyance, & afterwards 
executed a legal mtge. to the equitable mitgee. 
J. had no notice that the conveyance had been 
made to G. alone, or of any part of the transaction, 
except such notice as was implied by his firm 
having acted for the co. The partnership deed 
made the secretaryship a part. of the partnership 
business :— /Teld: G. having a legal right as trustee 
to the possession of the deed, it was no part of 
the duty of the firm to see that he did not obtain 
it without the direction of his cestui que trust, 
the co. Assuming that the firm would have 
been liable for any negligence of G. in his duty as 
secretary, it was no part of such duty to act as 
trustee of the co.’s property. J. was therefore 
not liable for his partner's fraud.—~TENDRING 
HUNDRED WATERWORKS Co, v. JONES, [1903] 2 
Ch. 615; 73 L. J. Ch. 413 562 W. RK. 61; 19 
T. L. RR. 720. 
sae :—Refd, Lloyd v Grace, Snuth, [1911] 2 K. B. 





4238. -~-- ——---.]—A solr. whose firm acted as 
solr. to the trustees of a marriage settlement, 
was appointed a trustee of the trust, & after his 
appointment a sum of money came into his hands 
to invest under the terms of the settlement. 
£600, part of this sum, it was agreed he should 
retain himself as a loan on the mtge. of his own 
house. The mitge. in fact was never executed, 
although he paid interest to the cestui que trust 
as if it had been. After some years the solr. got 
into difficulties. His house was sold, & the co- 
trustee brought an action against the solr.’s 
solvent partner, allegmg that) he was liable :— 
Held: deft. was not liable for the default of his 
partner which caused the loss, as the loss was due 
to wrongful acts qua trustee & not qua solr.— 
PALMER v. S. (1907), 51 Sol. Jo. 652, 

4239. —-— Fraud as administrator.] —Cu1LToNn 
v. COOKE (1879), Times, July 2, C. A. 
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4240 i. All nartners lable.|—REID v. 
ae {1906} V. L. R. 126.— 


artner — 
yo firm.) - 


Oo. dwurd ayainst one 
Although misappropriated 


WALLACE 
C. (a). N.S. 2. (2 G. & O.) 83.—CAN 

p. Inaocent partner not responsible | 
—Where one momber of a firm of 
altormeys reccives money for invest- 
ment, & misappropriates it without ! z ] 
the knowledge or consent of the other, to BY money.—Jér p. FLOOD (1883), 
it ought to be clearly shown that the 23 N. 
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C. Misappropriation. 
(a) Moneys and Securities received in Ordinary 
Course of Business. 

4240. All partners liable.]—A bill of exchange 
received by a partner in a solr.’s firm from a 
client is, primd facie, to be deemed to be received 
on behalf of the firm, & if the solrs. allege the 
contrary, they are bound to pire it by clear 
evidence.—MOoRE v. SmirH (1851), 14 Beav. 393 ; 
51 E. R. 338. 

4241, -——.]—Where one of a firm of solrs. 
received from a clicnt a sum of money for which 
a receipt was given in the name of the firm stating 
that part of the money was in payment of certain 
costs due to the firm, & that the residue was to 
make arrangements with the client’s creditors, & 
the solr. misappropriated the money :—Held: the 
transaction with the client was within the scope 
of the partnership business; & the partners in 
the firm were jointly & severally liable to make 
good the amount.—-ATKINSON v. MACKRETH (1866), 
L. R. 2 Eq. 670; 35 L. J. Ch. 624; 14 1. T. 722; 
14 W. R. $83. 


Annotations :-- Consd. Plumer v. Gregory (1874), L. R. 18 
Eq. GH. Refd. St. Aubyn v. Smart (1867), L. R. 5 lq. 
183. 


4242. .|—Money received by one member 
of a firm of solrs. In the course of the manage- 
ment & settlement of the affairs of a client of the 
firm, is money paid to the firm in the course of 
their professional business; &, consequently, the 
members of the firm are liable to make good any 
loss occasioned by the negligence or dishonesty 
of their partner by whom such money was re- 
celved..—DUNDONALD (EARL) vv. MASTERMAN 
(1869), 1. R. 7 Eq. 504; 38 L. J. Ch. 350; 20 
L.T. 2713; 33 J. P. 691; 17 W. R. 548. 
Annotations .—-Consd. Plumer v. Gregory (1871), L. R18 

Eq. 621; Cleather 7. Twisden (1884), 28 Ch. 1D. 340. 

Refd. Biggs v. Bree (1881), 51 L. J. Ch. 64. Mentd. Re 

Collic, Hx p. Adarnson (1878), 8 Ch. 1D. 807. 


4243, .j—In an administration action real 
estate was sold under an order of the ct., & the 
purchaser’s deposit) was paid by cheque drawn 
payable to the auctioneer or his order. Before 
the result of the sale had been certified, B., a 
member of the firm of solrs. who had the conduct 
of the sale, wrote in the name of his firm, & 
obtained from the auctioneer the cheque with an 
indorsemnent over to the firm in order that the 
money might be paid into ct. B., unknown to 
lus partners, cashed the cheque & absconded :— 
Held: it was fairly within the scope of a solr.’s 
authority to apply to the auctioneer for the 
amount of the deposit for the purpose of paying 
it into ct., even before the result of the sale had 
been certified; &&, therefore, B.’s co-partners 
were liable to make good the defalcation.— 
Biues v. BREE (1882), 51 L. J. Ch. 263; 46 L. T. 
8; 30 W. R. 278, C. A. 
annotations :—Tnstd. Re Mitchell, Mitchell +. Mitchell 

(1884), 54 L. J Ch. 342. Apld. Brown v. Farebrother 


(1888), 58 Ls J. Gh. 3. 
4244, ----—.J]—-RENESON  v. (1885), 1 
T. L. R. 419. 








CoE 


(b) Money and Securities received for Safe Custody 
or on Deposit till Investment. 


4245. Innocent partner not  responsible.]—In 
Mar. 1832, defts. B. & C., who were then in 


latter was 
duct, or al least, of neglect of duty ax 
a member of the firm, In consequence 
of the imfconduct of his partner, 
before the ct. will interfere on a 
summary application to compel him 


(1870), 8 ulty of personal miscon- 


B. R. 86.—CAN. 
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C. (b) & (c).] 

partnership as solrs., were employed by A. to lay 
out £500 on mtge. They lent the money to L. 
on the mtge. of certain premises, & retained 
possession of the mtge. deed. The premises were 
afterwards sold subject to the mtge., & the pur- 
chaser paid C. the £500 & interest, but without 
the knowledge of B., & the deed was given up to 
the purchaser by C., but no receipt was indorsed 
thereon, nor was any reconveyance or receipt 
executed or signed by A., who was not informed 
that the money had been paid. In Dec. 1832, 
C., without the knowledge of B., returned to the 
purchaser £300, & received back the mtge. deed, 
& no part of the £500 was paid to A. Interest, 
at first on the £500, & then upon the £300, was 
paid to C. by the purchaser; & entrics were made 
in the books of defts., giving credit to A. for interest. 
on the £500, & debiting him with interest paid 
to his agent. In July, 1838, defts. dissolved 
partnership. Up to the dissolution, interest) on 
the £500 was regularly paid to the agent of A. 
by C., by cheques drawn by defts. on their bankers ; 
&, after the dissolution, it was paid by (., some- 
times in cash & sometimes by cheques on his own 
banker. In some of the receipts the money was 
described as interest upon a mtge. <A. died in 
May, 1840. In Dec. 1846, the purchaser paid C. 
the £300 & interest, & received from him the 
mtge. deed. B. was ignorant of the receipts & 
payments subsequent to the investment of the 
£500, until 1849. In 1848, pitfs.. the exors. of 
A., first discovered that the mtge. money had been 
repaid :-- Held: no action would lie against B., 
inasmuch as the subsequent receipt of the mtge. 
money by ©. was wholly unauthorised, & not 
within the scope of the partnership business.-— 
Sims v. Brutrron (1850), 5 Exch. 802; 20 L. J. 
Ex. 413; 16L. T. O.S.178; 155 E.R. 35t. 

Annotations :—Refd. Gordon rv. James (1885), 53 TL. T. 641. 

Mentd. Re Somerset, Somerset ¢ Poulett, [1894] 1 Ch. 231. 

4246. —— -.]}—HARMAN tv. JOHNSON, No. 4256, 
post. 

4247, -— -.;—-(1) Where a chent had corre- 
sponded & dealt exclusively with one only out of 
a partnership of three solrs., & remitted a sum of 
money to that one alone, although desired by him 
to remit the money to the firm, a motion against 
all three partners, under the summary jurisdic- 
tion of the ct., to compel them to pay the money, 
refused as to the two partners who had thus been 
excluded from the fair means of the knowledge of 
the remittance. 

The summary jurisdiction of the ct. over its 
officers extends to relief only in cases of personal 
misconduct & neglect of duty. 

(2) A solr., who allows his name to be used by 
others conducting in his name the business of solrs., 
incurs the peril of personal responsihility.—Re 
LAWRENCE, Ex p. Burpon (1854), 2 Sm. & G. 
367; 2 Eq. Rep. 9381; 283 L. J. Ch. 791; 2% 
L. 'T. O. S. 267; 18 Jur. 742; 2 W. R. 680; 05 
E. R. 439, 

Annotation —-.1% to (1) Distd. Norton «. Cooper (1856), 3 

Sm & G. 375. 

4248, ~— .|—-It is well settled that it is not 
within the ordinary business of a solr. to receive 
purchase-money belonging to his client, or money 
due to him on mtge., nur to receive money from 
him for the purpose of investment generally, & 
one partner is not liable for the misapplication of 
money sv received by another without his privity. 
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Secus: where the moncy is received for the pur- 
pose of being invested on a particular security. 
—BouURDILLON v. RocuE (1858), 27 L. J. Ch. 681 ; 
31 L. T. O. S. 264; 6 W. R. 618. 

Annotations :—Consd. Eager «. Barnos & Bridger (1862), 7 
L. T. 408. Distd, St. Aubyn v. Smart (1868), 3 Ch. App. 
646. Apld. Plumer v. Gregory (1874), L. R. 18 Eq. 621. 
Refd. Biges v. Bree (1881), 51 L. J. Ch. 64. 

4249. .J|--Pitf. a married woman, & her 
husband were clients of J. & W., a father & son, 
who carried on business together in partnership 
as solrs. In 1859 pltf. became possessed to her 
separate use of a sum of £38,000, which, in con- 
sequence of her husband’s pecuniary difficulties, 
she was advised by the solrs. to invest without 
his concurrence. On the suggestion of J. & W. 
she advanced to them £1,300, part of the £3,000, 
which they required for another client to complete 
a purchase of an advowson, on the security of a 
written undertaking signed by both to execute 
a legal mtge. of the advowson to her when the 
transaction was completed. Pltf. subsequently 
handed the remaining £1,700 to W., on the repre- 
sentation by him alone that it would be invested 
on mtge. of the real estate of another client. In 
Jan. 1865, J. died, having retired from the business 
in 1862 & in May, 1865, pltf. was fraudulently 
induced by W. to execute a deed constituting 
him the sole trustee of the £83,000 & empowering 
him to invest it as he thought proper, without 
being answerable for any loss. No legal mtge. 
of the £1,300 was ever effected, & in 1868 it was 
paid off to W. under the authority of the deed of 
1865, & it & the £1,700, which had never been 
invested were spent by W. He continued to pay 
pitf. interest on these funds till Nov. 1871, & died 
insolvent in Mar. 1872. On bill against the 
exors. of J. & W.:—IJleld: (1) J.’s estate was 
liable to make good the loss of the £1,300; (2) in 
consequence of the regular payment of interest, 
by W., laches was not attributable to pltf. for not, 
enforcing her rights sooner; (3) the dealing with 
the £1,700 was not part of the regular business 
of J. & W. as solrs., & the receipt of it by one 
partner alone did not) make the other partner 
liable, & J.’s estate was not liable to replace this 
fund. 

(1) During part of these fransactions C. was 
also a partner with J. & W.. but he was not a 
party to the frauds, & no guilty knowledge was 
attributed to him :—Held: pltf. might) proceed 
against any or all of the partics jointly & severally 
liable, & C. was not a necessary party to the suit. 
-—~PLUMER v. GREGORY (1874), I. R. 18 Hq. 621 ; 
43.L. J. Ch. 803; 31 1. T. 80. 

Annotations :-—18 to (3) Refd. Phosphate Sewage Co. v. 
Hartmont (1877), 5 Ch I) 3943;  BKirgs vr Bree (1881), 
51 oL. J Ch. 64. Generally, Refd. Cleather 7. Swisden 
eeaaes Ch. D. 731; Hughes v Twisden (1886), 55 L. J. 
4250. -—--- Unless authorising receipt.\—A. & 

B., having for many years been partners in busi- 

ness as solrs., dissolved their partnership in 1834, 

& the business continued to be carried on by A. 

alone, until 1841, when he became bkpt., & it 

was then discovered that a sum of money which 
had been paid by a client into the joint account 
of the firm at their banker’s in 1829, for the purpose 
of investment, & which A. had shortly afterwards 
represented to have been invested accordingly, 

& on which he had regularly paid interest on the 

footing, had, instead of being invested, been 

appropriated by him to his own use. Upon a bill 
filed by the client against B.to make him liable 
for the money :—Held: even assuming deft. to 
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have been, as he alleged he was, personally ignorant 
of the whole transaction, & to have derived no 
benefit from the fraud, still he was bound by the 
representation of his partner; such representa- 
tion relating to a matter within the limits of the 
partnership business, & amounting therefore to 

a guarantee by the firm to the parties concerned, 

that they should be placed in the same situation 

as if the fact represented were true.—-BLaIR v. 

BROMLEY (1847), 2 Ph. 354; 16 L. J. Ch. 495; 

11 Jur. 617: 41 BH. KR. 979, L. C. 

Annotations :-—Distd..Coomer v. Bromley (1852), 5 Ne G. 
& Sm. 532. Consd. Kager rv. Barnos & Bridger (1862), 
71. TT. 408 Apld. St. Aubyn v. Smart (1868), 3 Ch. 
App. 646. Distd. Hughes v. Twisden (1886), 55 L. J. 
Ch 481, Apld. Moore v Knight, (1891) 1 Ch. 547. 
Refd. Bourdillon v. Roche (1858), 27 L. J. Ch. 681; 
Kasell v. Hayward (1860), 24 J. P. 819; Slim v. Croucher 
(1860), 3 W. RR. 347; Alllanco Bank v. Tucker (1867), 
i7 L. T. 18; Sawyer v. Goodwin (1867), 36 L. J. Ch. 
578; Plomer v. Gregory (1874), Le. 1. 18 Eq. 621; 
Phosphate Sewage Co. v. Hartmont (1877), 5 Ch. D. 394, 
Biggs vo. Bree (t88f), 41 L. J. Ch. 64; Thorne v. Heard, 
[1894] 1 Ch 599; Betjemann v, Betjemann (1895), 73 
1. T.2. Marav. Browne, |1895}] 2 Ch. 69; Re Fountaine, 
Fountaine «. Amherst (1909), 78 L. J. Ch 648. Mentd. 
Jnugram vo. Thovp (1848), 7 Hare, 67; Wilson v. Short 
(1848), 6 Hare, 366; Bishop vo Jetney (1854), 2 Drew. 
143: Imperial Gas Light & Coke Co. ¢. London Gas 
fasbt Co. (1854), 10 Exch. 39; Hunter vr. Gibbons (1856), 
1TH &N 4593 Re Cameron’s Coalbrouok, ete. Co., lar p. 
Tlunt (1863), 2 New Rep 50, Ramehire v. Bolton (1869), 
lh. RN. My. 204, Leclesastical Comrs. for England v. 
NF Rv (1877), d Ch. D. 845: Gibbs v. Guild (1882), 
9Q. BoD 59; Re Mutual Aid Permanent Benefit Bldg. 
Soc., fxr p. James (18839), 49 L. T. 530; Whitwam vw. 
Wathin (1898), 78 L. TT. 188. 

4251, —— --— .}| PH. being entitled to a 
fund in ct., gave the firmn of solrs. who had acted 
for him in the mattcr a joint & several power of 
attorney to reeeive the money from the 
Accountant-General. PIL. sent the power to B., 
one of the partners, who recerved the money, & 
signed the receipt in his own natne. 3B. paid the 
money into his own private banking account, & 
shortly afterwards absconded with it. The letters 
on the subject of the power of attorney, & the 
cost. of stamping it, were charged for in the bill of 
costs of the firm. Upon a bill seeking to make 
S., the other partner, hable to repay the money, 
but not praying for an account :-- Held: (1) the 
money must be treated as having come into the 
hands of the firm in the course of their business 
as solrs.; & S. was hahble for its repayment with 
interest; (2) the ct. had jurisdiction to give 
relief, though the bill did not pray for an account, 
both under its gencral jurisdiction over solrs. & 
because BK. had been guilty of fraud.—Str. AUBYN 
tv. SMART (1868), 3 Ch. App. 646; 19 L. T. 192; 
16 W. R. 1095, La Jd. 

Annotations, .is to (1) Consd. Dundonald +. Masterman 
(1869), I It. 7 Ky. 504. Distd. Hughes +. Twisden 
(1886), 55 L. J. Ch. 481. Consd. Thorne rv. Heard, [1894] 
1 Ch. 599. Refd. Plhimer vr. Gregory (1874). L. Tt. 18 Eq. 


621; Phosphate Sewage Co. vt. Hartinont (1877), 4 Ch. D. 
394; Marat. Browne, [1895] 2 Ch 69.) Generally, Refd. 


sigys wv. Bree (1881), 51 L. J. Ch. 64. Mentd. Ramshire 


v Holton (1860), L. R. 8 Eq. 294. 

4252, -——- -- -—.]—H., who had been a partner 
in a firm of solrs., & had during that time attended 
to the management of a certain trust, continued 
to act in relation to a change of investiment of 
part of the trust funds after he had retired from 
the firm as if he were still a partner, & wrote to 
the trustees from the oftice of the firm saying that 
he had obtained a power of attorney authorising 
“our brokers’ to sell the stock, & asked them to 
sign it, & send it to the office of the firm. The 
trustees did as requested, & the stock was sold, 
& the money received by IJ.’s late partners, who 
misapplied it, & it was lost to the trust. It 
appeared that the tenant for life was aware at 
this time that Il. had retired from the firm, but 
the trustees were not :—Held: II. was liable to 
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make good to the trust the capital sum lost, & 
interest from the last day on which any was paid. 
—SLACK v. PARKER (1886), 54 L. T. 212. 

4253. ——~— Or ratifying receipt.]—Trustee 
under a will deposited certain bonds payable to 
bearer with P., a member of the firm of solrs. 
who were acting for the estate. His partners 
had no knowledge of this, but letters referring to 
the bonds were copied in the letter book of the firm 
& were charged for in the bill of costs of the firm, 
& the bonds were included in a statement of 
account which the firm made out for the trustees. 
P. paid some of the intcrest of the bonds by cheques 
of the firm, but on each occasion recouped the 
firm by a cheque for the same amount on his 
private account. P. misappropriated the bonds: 
—Held: the cheques, letters, & entries were too 
ambiguous to affect the other partners with 
acyulescence in P., having the custody of the bonds 
as part of the partnership business, & they could 
not be held hable for their misappropriation. 

We must inquire, first, whether they gave him 
express authority to take charge of the bonds ; 
secondly, if not, whether they ratified what he 
did; &, thirdly, if they neither expressly autho- 
rised nor ratified his act, whether they consented 
that he should have general authority to act with- 
out their knowing what he did (BowrEN, L.J.). 
—CLEATHER v. TWISDEN (1884), 28 Ch. D. 340 
541. J. Ch. 408; 52 L. T. 830; 33 W. RR 485 
1 T. L. R. 175, CG. A. 
afvnotation ~--Distd. Khodes ». Moules, [1895] t Ch. 236. 





(c) Money received for Investment on Specific 
Security. 

4254. Liability of innocent partner.|—If two 
are partners, as attorneys & conveyancers, & one 
receive money to be laid out on mtge., the other 
is hable for the amount, though his partner gave 
a separate receipt for it.—-WILLET v. CHAMBERS 
(1778), 2 Cowp. 814; 98 Id. R. 1377. 
nneotanan :—Mentd. Coleman v. Lichen (1855), 24 LL. J. 


> 125. 
4255, ——-.] Blair v. BROMLEY, No. 4250, ante. 
4256. -—---.|—-The receipt of money by one of 


a firm of attorneys from a clicnt, professedly on 
behalf of the firm, for the gencral purpose of in- 
vesting it, as soon as he can meet with a good 
security, is not an act within the scope of the 
ordinary business of an attorney, so as, without 
further proof of authority from Ins partners, to 
render them hable to account for the money so 
deposited ; such a transaction being part of the 
business of a scrivencr, & attorneys, as such, not 
necessarily being scriveners, But, 1f money be 
so deposited with one partner for the purpose of 
its being invested on a particular security, the 
other partners are liable to account for it, such a 
transaction coming within the ordinary business 
of an attorney.-—-IYARMAN v. JOHNSON (1853), 2 
H.& B.61; 221. 75.Q.B. 297; 21 L. T. O.S. 89; 
17 Jur. 1096; 1 W. R. 326; 118 E.R. 691. 

Annotations :—Consd. Bourdillon vr. Roche (1858), 27 L. J. 

Ch. 681. Apld. St. Aubyn vr. Smart (1868), 3 Ch. App. 

646. Consd Dundonald tv. Masterman (1869), L. R. 7 Eq. 

504; Phamer v. Gregory (1874), lL. R. 18 Eg. 621; 

Cleather v. Twisden (1884), 28 Ch. D. 340. . Distd. Ithodes 

r. Moules (1894), 61 L. J. Ch. 122. Refd. Kdgelow v. 

Maclilwee, [1918] 1K. B. 205. 

4257. ——-.; -A. & B., solrs. in partnership 
together, jointly attended to the management of 
certain settlement trust funds, of which A. & K. 
were trustees, who had executed the settlement. 
EK. was the chent of A., who represented to F. 
that he had a good mtge. security on which to 
invest a portion of the trust moneys; & E., 
accordingly, assented to his making such invest- 
ment. <A. did not, however, invest the money 
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on the mtge., but paid it into the bank of his firm, 
to their partnership account there; the proceeds 
being applied, with the knowledge of B., to the use 
of the firm. <A. died in insolvent circumstances, 
leaving B. him surviving :-—Held: RB. was per- 
sonally liable to E. for the money; & K. was pro 
tanto a specialty creditor of A.’s estate.—EAGER 
v. BARNES (1862), 31 Beav. 579; 7 L. T. 408; 54 
E.R. 1263. 

Anan :—Consd. Alliance Bank v. Tucker (1867), 17 


a ———.] --PLUMER v. GREGORY, No. 4249, 
ante. 

4259. ——..]--The decision in Blair v. Bromley, 
No. 4250, ante, does not proceed on any principle 
or rule of equity specially applicable to trustees, 
but rests upon principles of the law relating to 
representation & partnership, & is unaffected by 
Trustee Act, 1888 (c. 59), s. 8. 

Between the years 1867 & 1874, pitf. deposited 
divers sums of money with M., G. & B., a firm of 
solrs., for the purpose of investment. Repre- 
sentations were from time to time made to pltf., on 
behalf of the firm, that her money had been duly 
invested, & interest was paid to her by M., G. & B. 
down to the death of G., in 1877, & by the surviving 
members of the firm down to 1886, In 1886 it was 
discovered that pltf.’s moneys had never, except 
as to one small sum, been invested, but had, in 
fact, been embezzled by a clerk of the firm. 

In an action brought by pltf., after the death of 
all the partners, for the recovery of her money, 
G.’s exors. pleaded Stat. Limitations & Trustee 
Act, 1888 (c. 59), 8. 8; & contended that the Act 
of 1888 had rendered the decision in Blair v. 
Bromley, No. 4250, ante, no longer applicable :-— 
Held: the decision in Blair v. Bromley No. 4250, 
ante, was unaffected by Trustee Act, 1888 (c. 59), 
& pitf. was entitled to be repaid the swns unin- 
vested, with interest from 1886, out of the joint 
estate of the firm of M., G., & B.; & if such estate 
was not sufficient, then to recover the balance out 
of the separate estates of M., G., & B.—Moork v. 
KNIGHT, [1891] 1 Ch. 547; 60 L. J. Ch. 271; 
63 L. T. 831 5; 30 W. Tl. 312. 

Annotations .—Reld. Thorne +. Heard, [1894] 1 Ch 599; 

Mara v. Browne, |1895} 2 Ch. 69; Palmer v. S. (1905), 

51 Sol. Jo. 653; Re Fountuine, Fountaine vr. Amherst 


(1909), 78 L. Jd. Ch. 648. Mentd. Whitwam 7. Watkin 
(1898), 78 L. T. 188. 


D. Dealings with Trust Funds. 

4260. General rule—One partner constructive 
trustee—-Innocent partner not affected.]—JIt is 
not within the scope of the implied authority ot a 
solr. carrying on business in partnership to consti- 
tute himself a constructive trustee, & thereby to 
subject his partner to liability in that character, 
the partner being ignorant of the dealings by which 
the constructive trust ig established. It having 
been held by the judge that a solr. had constituted 
himself a constructive trustee, & that both he & 
his partner in business were liable to make good a 
loss which had resulted from improper investments 
of the trust funds :—Held: upon the evidence in 
the matters in question the solr. had acted only in 
the character of solr. to the trustees, & that 
consequently neither he nor his partner were 
liable as constructive trustees.- MARA v. BROWNE, 
[1896] J] Ch. 199; 65 L. J. Ch. 225; 73.1. LT. 638 ; 
ti Ne Lt. 330; 12 0. L. RB. 111; 40 Sol. Jo. 1381, 
-{nnotalions — Refd. Plusk _E a T. 

ee ME Ha BARR BeBe 


He Stanley’s Scttlement, ; : 
2 Ch. 50. v eut, Maddochs v. Andrews, [1916] 
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4261. Investment of trust moneys on mortgage 
of insufficient security—Liability of all partners.]— 
Funds, subject to the trusts of a settlement, were 
invested in Exchequer bills, on the sale of which 
the proceeds were paid to the account of a firm 
of solrs., F., S., & F., at their bankers. The 
funds were afterwards advanced on a mtge. of 
house property in a new neighbourhood, & of 
inadequate value. At that date there were no 
trustees of the settlement, & the mtge. was taken 
in the names of S. & two other persons who were 
then proposed, & shortly afterwards appointed 
new trustees, & never repudiated the transaction. 
S. was the member of his firm who acted for them 
in all the matters, & for the work which he did the 
firm, by arrangement, received, at the time when 
the money was advanced, payment for their bill of 
costs out of the funds. The mtge. proved to be 
an insufficient security, & in an action against the 
trustecs if was held that they were jointly & 
severally liable to make good the loss sustained. The 
property not having been sold, or the trust funds 
replaced, beneficiaries sought to make the firm of 
solrs. liable for the loss of the funds on the ground 
of negligence, though S.’s partners had not had 
any personal knowledge of the property at the 
time when the mtge. transaction was completed :— 
Held: (1) in all that S. had donc in the matter of 
the mtge., he acted within the scope of his autho- 
rity as a partner, his firm must be taken to have 
had knowledge that. the security was, for trustees, 
improper, & consequently, they were implicated in 
& jointly & severally liable for the breach of trust ; 
&, further, the judgment which had been recovered 
against S., as one of the trustees, had not dis- 
charged his partners from liability ; (2) though 
there had not been an express retainer, the relation 
of solr. & chent might be inferred from the acts of 
the parties ; it subsisted between the firm & the 
trustees, & the firm were liable in damages for the 
neghgence of S. for failure in discharge of the duty 
which had been undertaken to the clients ; (3) the 
liability extended to the estate of a member of 
the firm since deceased.—BLYTH v. FLADGATE, 
Morgan v. BLYTH, SmMiry v. Buyvrir, | 1891] 1 Ch. 
337; 60 L. J. Ch. 66; 631. 'T. 546 3 39 W. BR. 422 ; 
77. L. BR. 29. 


Annotations _-—.15s to (1) Consd. Mara v. Browne, [1895] 2 
th 69. Refd. Re Turner, Burker v Ivimey, [1897] 1 
Ch. 536, 

SUB-SECT. 4.—LIABILItTY TO THIRD VARTIES. 


wl. Transactions within Scope of Business. 

4262. Fraud.]—BRYDGES v. BRANFILL, No. 4181, 
ante. 

4263, —-—-.]—-A firm of country solrs. entrusted 
W.., one of their partners, with the management of 
their business in London. In the course of this 
branch of the business certain persons for the pur- 
poses of investment advanced money to W. which 
were misapplied by him & Jost. Subsequently all 
of the members of the firm with the exception of 
G. became insolvent. G. afterwards died, & on 
his estate being administered a claim for the first 
time was made against him in respect of the 
moneys misapplied by W. :—Held: the claim was 
good as against G.’s estate. —SAwWYER v. GOODWIN, 
Missinqa’s CasE (1867), 16 L. 'T. 614. 

4264. .}—On the occasion of a mtge. a firm 
of solrs. acted for the mtgor. One of the partners 
conducted the matter, & delivered an abstract 
of title, suppressing all reference to prior mtges. 
within his knowledge affecting part of the proposed 
security. ‘he other partner having died, the 
security appearing to be deficient. In a suit to 
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administer the assets of the deceased partner :— 
Held: his estate was liable to a claim on the part 
of the transferees of the mtge., inasmuch as the loss 
accrued by the default of the surviving partner 
within the scope of the partnership business.— 
SAWYER v. GOODWIN (1867), 36 L. J. Ch. 578; 
16 L. T. 622 ; 15 W. R. 1008. 


_tnnotation :-—Refd. Blyth v. Fladgate, Morgan + 
Smith v. Blyth, [1891] 1 Ch. 337. 


4265, Misconduct—Solicitor on record.|—Nor- 
ron v. COOPER, Re MANBY & HAWKSFORD, /’x p. 
BITTLESTON, No. 3864, ante. 

4266. Upon undertaking or guarantee.|—T. & 
M. were in partnership as attorneys & solrs., & 
by one of the partnership articles, of which pltfs. 
were ignorant, it was provided that one partner 
should not, without the consent of the other, 
contract any debt on account of the partnership, 
except in the regular course of business, nor become 
bound for any third person. S. being indebted 
to pltfs.. had deposited with them as security the 
lease of a house, which he was now desirous of 
selling ; he was a client of the partnership, but T. 
conducted all his business; ‘I’. arranged with 
pltfs. for the surrender of the lease, & on their 
domg so gave them the following undertaking, of 
which M. was ignorant: ‘‘ We undertake, in con- 
sideration of your handing to us the deeds, etc., 
so as to cnable us to complete the assignment of 
the lease, to pay you £200 on the day after the 
completion of the assignment, & the further sum 
of £250 on or before Sept. 3 next. (Signed) 
T&M.” The purchase-money of the house was 
received by 'T., & paid into the partnership 
account :—AHeld: the undertaking, though M. 
Was ignorant of it, was not a guarantee given by 
one partner without the knowledge of the other, 
unconnected with the business of the firm, but was 
an agreement to appropriate money which was 
expected to come into the hands of the firm in the 
course of the partnership business, & was therefore 
binding on M.—ALLIANCE BANK, Lrv. v. TUCKER 
(1867), 17 lL. T. 18; 15 WLR. 992. 

4267. .|--~MAYFIELD v. SANKEY 
OT. J. WR. 185. : 

4268 Breach of trust.J—-BLyru v. FLADGATE, 
MORGAN v. BLYTH, SMITH v. BLYTH, No. 4261, ante. 


Blyth, 


(1890), 





B. Transaclhions Not within Scope of 

Sec Partnership Act, 1890 (c. 39), s. 7. 

4289. Promissory note or bill of exchange.}— 
If a hill of exchange or promissory note be drawn, 
accepted, or indorsed, by one of two persons who 
are partners in a business which is not a trade. 
eg. as attorneys, in the name of the firm, & the 
partner, who did not write the names of the firm, 
by his plea deny the drawing, acceptance, or 
indorsement respectively, pltf. must give evidence 
of the authority of the other partner to draw, 
except, or indorse in the name of the firm; but 
in the case of a commercial firm this is not neces- 
sary, as there is a general authority. 

P. & R., who were in partnership as attorneys, 
were sued as the indorsers of a promissory note 
indorsed by P. in the name of the firm. P. suffered 
judgment by default, & I. pleaded that he did not 
indorse :—Held : (1) in order to show an authority 
in P. to indorse notes in the name of the firm, parol 
evidence could not be given of other bills & notes 
drawn, accepted, or indorsed in a similar manner 
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4269 {. Promissory nole or bill of 
exchanye.-~-Pltf., knowing that defts. 
were @ firm of solis., advanced to ane 
A. money upon a joint note signed by 


name, without 


him & by eve of Atma in the firm’s 
1e 
cousent of his partner. 
general mutual authority to sign notes 
in the name of the firm was 
& it was admitted that pitf. 
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& paid by the firm, as showing a course of dealing ; 
but each bill & note must be produced or accounted 
for; & such of the bills or notes as had been given 
up to the defts. when paid, might be called for 
under a notice to produce, &, if not produced, 
secondary evidence might be given of their 
contents ; (2) evidence might be given of bills & 
notes, which were produced, which had been drawn, 
accepted, or indorsed by R. in the name of the firm, 

& which were afterwards paid by the firm, as this 

was evidence of a mutual authority for each 

partner to draw, accept, & indorse notes & bills 

in the name of the firm.—LEvy v. Pynn (1842), 

Car. & M. 453, N. P. 

4270. - —-—.|—L., a partner in a firm carrying 
on the business of solrs., gave, without the know- 
ledge of his partners, a promissory note in the joint 
name of the firmn, as security for a sum of money 
advanced to him by (., & apphed the money to 
his own private use. The partners filed their bill 
against C. & I. for the dehvery up of the note, & 
on L. becoming bkpt., brought his assignees 
before the ct. by supplemental bill. The assignees 
by their answer submitted thew interest in the 
suit, to the judgment of the ct.: —Held: under 
the circumstances of the case, the note was not 
binding on the partners, either as between them 
& L., or as between them & C.- SMITH v. COLEMAN 
(1843), 11... T. O. S. 252; 7 Jur. 1053. 

4271. -----.| —lf two attorneys be partners, one 
of them cannot bind his partner by making a 
promissory note in the name of the firm, unless it 
be shown that that was within the scope of his 
authority ; & evidence that since the making 
of this note each partner had accepted bills or 
made notes in the name of the firm, is not sufficient 
for this purpose, nor would the fact of their 
indorsing of bills sent payable to the firm by 
country correspondents be sufficient.—HARMAN v. 
JOHNSON (1853), 3 Car. & Kir. 272 ; 20 L. T. OVS. 
314, N. P.; subsequent proceedings, 2 I. & B. 61. 

4272. -—-—-.}—B., a member of the firm of 
W. & B., attorneys & solrs., drew & indorsed for 
value to pltf. in the partnership name, a bill of 
exchange payable to the order of W. & B., which 
deft. accepted without consideration. The in- 
dorsement was in respect of an entirely private 
matter of business between B. & pltf., unconnected 
with partnership purposes; B. had no authority 
from W. either to draw or indorse the bill. Jn an 
action by the indorsee against the acceptor, deft. 
having traversed the indorsement :-—-Held: deft. 
was not estopped from showing that there had been 
no indorsement in fact by the firm.—GARLAND v. 
JACOMB (1873), L. R. 8 Exch. 216; 28 L. T. 877; 
21 W. R. 868, Ex. Ch. 

4273. Post-dated cheque.|—A member of a firm 
of attorneys has no implied authority to bind his 
co-partners by a post-dated cheque drawn in the 
name of the firm.—-FoRSTER v. MACKRETH (1867), 
Il. R.2 Exch. 163; 361. J. Ex. 04; 16 L. T. 28; 
15 W. R. 747. 

Annotations :—-Mentd. Bull vr. O'Sullivan (1871), L. R. 6 
Q. B. 209; Hutley v. Peacock (1913), 30 T. L. RR. 42. 
4274. Guarantee.|—One of a firm of attorneys 

has no general authority to bind the firm by a 

guarantee given to pay debt & costs, in considera- 

tion of pltf. discharging his debtor out of custody. 

There is no evidence to show that the guarantee 
was given according to any usual practice of defts., 


knowledge of the transactions relied 
upon to show such authority :—Held : 
pltf. could not recover against both 
defts., but deft. who signed the note 
was Hable.— WILSON vr. BROWN (1881), 
G A. R. 411.—CAN, 


hnowlcdge or 
No usage or 


roved, 
ad no 
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& it certainly is not according to the usual practice 
of attorneys generally (PAaTTESON, J.).—HASLE- 
HAM v. YOUNG (1844), 5 Q. B. 833; Dav. & Mer. 
700; 13 L. J. Q. B. 205; 3L. T. O.S. 84; 8 Jur. 
338; 114 BE. R. 1463. 

4275. .|-—MAYFIELD v. SANKEY (1890), 6 
T. L. R. 185. 

4276. Permitting stranger to use firm name.|— 
Without the knowledge or authority of X., a solr., 
B., another solicitor, used X.’s name in proceedings 
wherein by acts of fraud & forgery B. obtained an 
order for the payment out of a fund in ct., & was 
thereby enabled to get the fund paid out by a 
cheque from the Paymaster General, with which he 
opened a fictitious account at a bank. Two days 
later, & after the account had been partially 
drawn upon, X. was told by B. that his name had 
been made use of for a formal party. X. repm- 
manded B. for this, but, without inquiring into 
the nature of the business, accompanied B. to the 
Paymaster General’s Office, & received a cheque 
for £15 for costs; over £10 of this he paid to B. 
for out-of-pocket expenses, & the balance of 
£4 5s. 6d. he handed to his partner Y., who entered 
it to the credit of the firm in their books without. 
knowing anything of the circunistances under 
which the money had been paid. A large portion 
of the fund formerly in ct. having been lost :—- 
Held: (1) even if X. had previously authorised the 
use of his name for a formal party, he would not 
have been responsible for the acts of fraud & 
forgery committed by his supposed agent for that 
agent’s own fraudulent purposes; (2) under the 
circumstaneres, X. had not condoned or ratified the 
use of his name by B., & was not liable for the 
whole of the loss sustained, but only for the 
amount of the £15 cheque which he took; (3) Y. 
was hable only for the £4 5s. 6d. recerved by him 
for the partnership.—Marsi v. JOSEPH, [1897| 
1 Ch. 213; 667. J. Ch. 128; 75 L. T. 558; 45 
W.R. 209; 13'T. L. R. 136; 41 Sol. Jo. 171, C. A. 


annotations *-—Generally, Mentd. Hambro +r. Burnard, 
ae 2K. B. 399, Fte Williams’ S. KE, [1910] 2 Ch. 





Srecr. 5.—PROFITS OF OFFICES. 

4277. Profits of offices held by individual partners 
——Whether treated as profits of partnership.] — 
Prima facie, the emoluments derived from offices 
of the character of a clerkship to the guardians of 
a union, do not fall within the ordinary description 
of profits of an attorney. 

The profits of the offices of clerkship to poor law 

guardians, of supermtendent registrar of births, 
etc., treasurer of turnpike trust, stewardship of a 
manor, treasurership of a charity & receivership 
of tithes, at a fixed salary, held to form part of a 
partnership between solrs. 
_ In the absence of any evidence, the presumption 
is, that partners are equally entitled to the profits 
& equally hable to bear the losses of the business. 
-—-COLLINS v, JACKSON, JACKSON v. COLLINS 
(1862), 31 Beav. 645; 54 H.R. 1289. 

4278, —---- -]}—-Metropolis Toll Bridge Act, 
1877 (c. xcix), s. 20, provided that compensation 
should be paid to certam officers, including clerks, 
but not including solrs. of the private cos. or 
corpns. whose bridges were taken over by the 
Metropolitan Board of Works under the Act. upon 
a scale to be calculated on the basis of the emolu- 
ments actually received by them in the two years 
previous to the passing of the Act. The Deptford 
Creek Bridge was taken over by the board, & thereby 
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plt£., who was a partner in a firm of solrs. & clerk 
to the bridge company, lost his office. He had 
received a salary as clerk, & also payments for 
legal business done by him as solr. for the company, 
& commission on the rents of the co.’s property 
which he received. ‘The bridge co. had by their 
Act power to appoint a solr. & receiver as well as a 
clerk ; they had never appointed such officers, & 
the legal business of the co. had always been done, 
& the rents received, by the clerk who had always 
been a solr. :—Held: by the practice of the co. 
these dutics had been attached to the office of 
clerk, & pltf. was entitled to compensation in 
respect of the payments recerved for discharging 
them as part of the emoluments of his office ; but, 
as to the payments for legal business done by him, 
only in respect of his proportion as partner in the 
firm of solrs. of the net profits after deducting 
all office expenses necessarily incurred in earning 
the money.—DreEw v. METROPOLITAN BOARD OF 
Works (1883), 50 L. T. 138, C. A. 

4279. —— Office purchased with partner- 
ship funds.}—Where a personal office or employ- 
ment is purchased with the partnership funds for 
the benetit of the partnership, the partner in whose 
name it is purchased 1s not necessarily a trustee 
of the profits of the office for the other partners, 
after the term of the partnership has expired.— 
CLARKE v. RICHARDS (1835), 1 VY. & C. Kx. 3841; 
41, J. Ex. Bq. 49; 160 E.R. 143. 

4280. ---— — --- Provision in partnership articles 
-—— Legality of.]|——A., anattorney, holding the offices 
of clerk of the peace, clerk to the magistrates, Clerk 
to the comrs. of land & assessed taxes, clerk 
to the comrs. of sewers, clerk to the deputy- 
lieutenants, steward of certain manors, coroner for 
a liberty, secretary to a Conservative Assocn., 
& secretary to a polling district assoen., entered 
into articles of partnership with B., by which, 
after reciting that A. carricd on the business of an 
attorney at, ctc., & held many offices, clerkships, 
& stewardships of manors & that st had been 
agreed that B. should enter into partnership 
with A. ‘in the said business, & in the emolu- 
ments of the offices, clerkships, & stewardships,”’ 
upon the terms thereinafter expressed, if was 
agreed that they should enter mto partnership 
for twenty years & that “ all the profits & emolu- 
ments arising from the offices, clerkships, & 
stewardships, held by A., as also all such offices, 
clerkships, & stewardships as should be held by 
either of them A. & B. during the partnership, 
should be considered as partnerslap property, & 
be distributable accordingly ’:; & the articles 
contained this further provision, “that Wo A. 
should die during the terin, then, if & during such 
period or periods as, it should happen that no son 
of A. should be a partner in the business, B. should 
be interested in one moiety of the partnership 
business, & the exors. or administrators of A. 
should be entitled to the profits of the remaining 
moiety thereof, to be applied by them as part of 
his personal estate ’ :---Held: the contract was 
not void, as being a contract for the sale of an 
office. either within Sale of Offices Acts, 1551 
(c. 16), or 1809 (c. 126), & the latter clause was no 
violation of 22 Geo. 2, c. 46, 8. 11.—STERRY v. 
CLIFTON (1850), 9 C. B. 110; 4 New Mag. Cas. 
114; 191.9. C. P. 237; 14 L. T. OLS. 875, 488 ; 
14 J.P. 2743 14 Jur. 312; 137 16. R. 834. 
.{nnotation :—Mentd. Pugh v. Carttar (1451), 17 L. 1. O.8.107. 





4281. —--- —- — —---- Office to be procured for 
partnership.|—-SMITH v. MULEs, No. 4308, post. 
4282, -——- -—--— Valuation of office in 





taking partnership accounts.|—Smirn v. MUL«@s, 


No. 4308, post. 
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4283. Office in nature personal.| 
-Where one of two partners, holds an office 
personal in its nature, the emoluments of which 
are by the terms of the partnership to be equally 
divided between the partners, a debt incurred in 
respect of such office is not a partnership but a 
private debt.—ALSTON v, SIMS (1855), 3 Inq. Rep. 
$34; 24 L. J. Ch. 5538; 25 L. T. O. 8S, 139; 1 
Jur. N.S. 488; 3 W. R. 4381. 
Annotation :—Refd. Collins v. Jackson, Jackson ¢ Collins 

(1862), 31 Beav. 645. 

4284. Pay received by partner as 
army he partnership deed made in 1909 
between pltf. & deft., who were solrs., provided 
that ‘‘the salary or other benefit dernved by 
either partner from any office which he may hold 
during the continuance of the partnership shall 
be treated as forming part of the profits,” & that 
after five years pitf. should not be obliged to attend 
to the business any further than he thought proper. 
In 1914 pltf. jomed the Army with the rank of 
major, & in 1918 he was demobilised. The 
partnership was dissolved in 1921:—Held: the 
word ‘ office’? in the deed included the position 
of an officer in the Army, & on the taking of 
accounts the pay received by pltf. as an officer 
was to be treated as profits of the partnership.— 
CARLYON-BriTton v. LUMB (1922), 38 T. L. I. 
298, 














Srcr. 6.-—GOODWILL. 

4285. Whether goodwill in partnership business.] 
--SPICER v. JAMES (1830), cited in 3 De G. & 
Sm. at p. 718; 64 BE. R. 673. 

4286. —---- Necessity for express contract.|~—- 
In 1877 the three partners in a firm of solrs. agreed 
that the partnership should be dissolved, that 
two of them should continue to carry on the 
partnership business, & should employ the third 
as a Clerk at a salary, & that all the books. papers, 
& other property of the firm should vest in & be 
the property of the two continuing partners. The 
third partner died shortly afterwards, & in an action 
by his adininistratrix against the two continuing 
partners, an order was made directing the partner- 
ship accounts to be taken as from Jan. 1874. In 
taking the accounts, pltf. claimed that a sum 
should be allowed in respect of the interest of the 
deceased partner in the ‘ goodwill” of the partner- 
ship business, which was put at £10,000, being 
five years’ purchase of the estamated annual profits 
of the business :—J/Ield : under the circumstances 
no sums could be allowed in respect of the alleged 
* goodwill ’’ of the business. 

As a general rule, & in the absence of express 
contract, there is not, in a partnership between 
solrs., any partnership asset which is capable of 
being sold or valued as the “ goodwill” of the 
partnership business.—ARUNDELL v. BELL (1883), 
52L. J. Ch. 637; 49 L. T. 845 5 31 W. RR. 477, CL A. 
on Benes Re Barficld, Goodman v. Child (1901), 

810. T. 28. 


4287. —_— Articles containing provision for 
goodwill on death or retirement—Subsequent 
articles containing no provision.|—F., II. & 3. 
were in partnership as solrs. until 1839, when F. 
retired & A. was introduced into the business, & 
it was then agreed that F. should be at liberty 
at any future time to introduce T. into the firm. 
In 1846 the partners entered into new articles, 
by which it was agreed that the partnership should 
continue for seven years; that on the death or 
retirement of any partner his interest & goodwill 
in the business should be paid for; & it was also 
provided that these articles should be subject to 
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the agreement as to the introduction of T. into the 
business as already stated. In 1848 H. died, & 
in accordance with the above agreement a sum 
of inoney was paid to his widow for his interest 
& goodwill m the business. In 1849 T. was 
admitted into the firm, & in the articles of partner- 
ship it was agreed that he should receive one 

fifth of the profits until Sept. 1, 1853, after which 
date he was to share equally with the other 
partners. In case of the death or retirement of 
either of the two senior partners in the meantime, 
his two-fifths were to be divided into thirds, the 
remaining senior partner to take two-thirds & 
T. one-third. On Aug. 29, 1853. two days before 
the expiration of the partnership of 1846, A. gave 
notice of his retirement & claimed to be paid for 
Ins share of the goodwill of the business according 
to the clause in the articles of 1846 :—Held: pltf.’s 
share must be confined within the limits of the 
partnership which terminated two days after he 
gave notice, & he was not entitled to any supposed 
value beyond it. 

The ‘ goodwill’’ of a business is the sum of 
money which any person would be wilhng to give 
for the chance of being able to keep the trade 
connected with the place where it has been carried 
on. But. the term “ goodwill” is wholly inapplic- 
able to the profession of a solr., which has no 
local existence, but is entirely personal.—AUSTEN 
v. Boys (18538), 2 De G. & I. 626; 27L. 0. Ch. 714; 
311.7. O.8. 2763 4 Jur. N.S. 71935 6 W.R. 729 ; 
41 BB. R. 11383, 1. ¢. 
Annotations -—Refd. Clark vr. Leach (1863), 1 De G.I. & 

Sm £99. Reynolds rv. Bullock (1878), 47 L. 3. Ch. 773: 

Corbin v Stewart (1911), 28 T. LR. 99. 

4288. Use of firm name—Agreement by retiring 
partner to permit use—Validity of agreement.|}— 
A contract entered into by a practising attorney 
to relinquish his business & recommend his clients 
to two other attorneys fora valuable consideration, 
& that he would not himself practise in such busi- 
ness within certain limits, & would permit them to 
make use of his name in their firm for a certain 
time, but without his interference, cte., was holden 
to be valid in law.—BUNN 7. Guy (1808), 4 East, 
190; ] Smith, k. B. 1; 102 E. R. 803, L. ¢. 
Annotations :—Dastd. Bozon v. Furlow (1816), 1 Mer. 459, 

Hughes v. Statham (1825), 6 Dow. & Ry. K. B. 219. 

Dbtd. Thornbury v. Bevill (2842), 1 Y. & C. Ch. Cas. 554, 

Refd. Candler vr. Oandler (1821), Jac. 225; Hornor v. 

Graves (1831),9 LE J. OLS. C. P2192; Hitcheock v. Coker 

(1837), 6 Ad. & El. 438; Whittaker v. Howe (1811), 3 

Beav. 383: Mallan v. May (1843), 11 M. & W. 653, Aubin 

ve. Holt (1855), 2 K. & J. 66. 

(18140), 2 Scott. NR. 289; Green «. Priee (18416), 9 Jur. 

857; Mumford vw. Gething (1859), 7 C. BL N.S. 8053 

Nordenfelt v7. Maxim Nordenfelt Guns & Ammuuition 

Co., [1894] A. CL 535. 

4289. -.| —Notwithstanding t 1: 
case of Bunn v. Guy, No. 4288, ante, from which 
I do not mean to express dissent, decided as it was 
by judges of high authority, [ am not prepared to 
say that it is fit that a ct. of equity should enforce 
an agreement between two solrs., that one on 
retiring from the business shall permit the other 
to carry on the business in his name. Whether 
such agreement be or be not within the strict 
policy of the law it may be doubtful whether the 
ct. ought to assist it (KNIGHT Brucr, V.-C.).— 
THORNBURY v. BEviILT (1842), 1 Y. & C. Ch. Cas. 
554; 6 Jur. 407; 62 H.R. 1014. 

Annotation : --Distd. Aubin vr. Holt (1855), 2 K. & J. 66. 

4290. ---- -———— Agreement in consideration 
of annuity.|—An agreement between two solrs. 
in partnership together, that one of them should 
continue to carry on the business under their 
joint names, & should be entitled to all the profits 
thereof, & should grant to the other partner an 
annuity of £300, during the life of his mother, & 





Mentd. Proctor v. Sargent 
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Sect. 6.—Goodwill. Sect. 7.] 


in the event of his dying in the lifetime of his 
mother, should pay to his widow an annuity of 
£100 during the remainder of his mother’s life, 
& should indemnify him against all liability in 
respect of his name hang used, & that the partner- 
ship should cease on the death of the mother of 
the retiring partner :-—JIeld: not to be void as 
against public policy, but to be a valid & binding 
agreement; the agreement must be considered 
to mean, that an annuity was to be granted by 
deed, & that the retiring partner was entitled to 
enforce specific performance of such agreement ; 
as incidental to such relief, the ct. would decree 
an account & payment of the arrears of the 
annuity, & would not direct the deed to be ante- 
dated, so as to cover them, & leave pltf. to recover 
at law upon the deed.— AUBIN v. Hout (1855), 2 
K. & J. 66; 25 L. J. Ch. 36; 4 W. R. 1123; 69 
HK. R. 696. 

4291. --—- --—- Specific performance. ]|—THORN- 


BURY v. BEVILL, No. 4289, ante. 
——.|—-AURIN v. Hot, No. 








4290, ante. 

4293. Dissolution of partnership—-Goodwill 
not disposed of—No risk of Hability to other 
partners.|—-A firm of solrs., consisting of three 
partners, carried on business under the style of 
‘* Chappell, Son, & Griffith.” The senior partner 
having died, the business was continued by the 
son & the junior partner under the same style for 
upwards of three years. The partnership was then 
dissolved, an agreement being executed providing 
for the dissolution, but containing no reference to 
the goodwill of the business or the sale or disposal 
thereof. 

After the dissolution the business of a solr. was 
carried on by Chappell, the son, on the premises 
held by the original firm, under the style of 
i cherpes & Son.” Griffith, having taken offices 
a few doors off, also carmed on the business of a 
solr., under the style of ‘‘ Chappell & Griffith.” 
To this Chappell objected, & having commenced 
an action to restrain Griffith from carrying on 
business under the style referred to, moved for 
an interim injunction. 

It was proved that, immediately before the dis- 
solution of the partnership, Griffith had written 
to Chappell stating that he intended to carry on 
business under the style of ‘‘ Chappell & Griffith ” 
& making suggestions as to the style which Chappell 
should adopt. 

Circulars were also forwarded by Griffith to all 
the clients of the old firm, informing them that he 
proposed to carry on the business of a solr. by 
himself, & stating the style he intended to adopt : 
——Held: the primé facie right of deft. was to use 
the name of the old firm, no arrangement having 
been made as to goodwill of the business ; from the 
nature of the business, & from the fact that the 
style of the original firm had been used with a 
variation, there was practically no risk that pltf. 
would be exposed to injury by what deft. was 
doing; & therefore no case had been made for 
the intermediate interference of the ct.—CHAPPELL 
vy. GRIFFITH (1885), 53 L. T. 459; 50 J. P. 86; 2 
T. li. R. 58. 

Annotation :—Apld. Burchell v. Wilde, [1900] 1 Ch. 551. 
-]—Upon the dis- 
solution of a partnership, without any sale or 
assignment of the goodwill of the business, & 
without any provision as to the use of the firm 
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4293 1. Use of firm 
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name, each of the partners is entitled to carry 

on business under that name, provided that he 

does not by so doing expose his former partners 
to any risk of liability. 

Whether there will be any such risk is a matter 
to be determined, having regard to the circum- 
stances of each case. - 

In 1882 a partnership of solrs. was constituted, 
the partners being William Burchell the elder, 
William Burchell the younger, deft. W. G. Wilde, 
& plitfs., J. W. Burchell & C. T. D. Burchell, & 
they carried on business under the style of 
‘* Burchell & co.” 

In June, 1893, William Burchell the elder having 
died & William Burchell the younger having 
retired, pltfs. & deft. W. CG. Wilde agreed to 
continue in partnership under the style of 
‘* Burchell & co.” 

In the year 1899 the partnership was dissolved 
by consent, there being no sale of the goodwill 
or assets & no provision as to the use of the firm 
name. 

Plitfs. then proceeded to carry on business at 
the old office as ‘‘ Burchells & co.,”’ & deft. W. G. 
Wilde & his son, whom he had taken into partner- 
ship, at new offices as ‘‘ Burchell & co.” 

Pltfs. claimed the exclusive right to use the name 
“ Burchell’ or ‘‘ Burchells,” & to restrain defts. 
from using either of those names in any way as 

art of the firm name. The judge held on motion 
or an injunction, that the right to the injunction 
depended upon plitfs.’ establishing thab any use 
of the word ‘ Burchell” as part of the name of 
defts.’ firm would expose pltfs. to risk of lability, 

&, the ct. not being satisfied that cither of pltfs. 

would be under any tangible risk of liability if 

defts. were, as they said they were, willing to do 
to practise as ‘‘ Burchell, Wilde & co.,” especially 
if pltfs. were to use a style carrying their initials, 
or were to take the name of ‘ Burchells & 
Burchell,” made no order on the motion :—Held: 
subject to the above limitation, defts. were entitled 
to use the name “ Burchell & co.,’? though it 
would be more satisfactory if they would undertake 
to continue to use, as they had done since the 
hearing, the name ‘“ Burchell, Wilde & co.”’—~ 

BURCHELL. v. WILDE, [1900] 1 Ch. 551; 69 L. J. Ch. 

314; 82 1. T. 576; 48 W. R. 491; 16 T. L. RR. 

257, C. A. 

Annotations :—Relfd. Townsend v. Jarman, [1900] 2 Ch. 
698; Rosher v. Young (1901), 17 T. EL, RR. 347. Mentd. 
Walter v. Ashton, [1902] 2 Ch. 282. 
Agreement not to practise within certain 

limits.]|—See TRADE & TRADE UNIONS. 


Sect. 7.—DISSOLUTION OF PARTNERSHIP. 


Dissolution of partnership generally.]—Sce 
PARTNERSHIP, Vol. XXXVI., pp. 497-520. 

4295. Right to dissolve as against client.|— 
Solrs. in partnership cannot dissolve their partner- 
ship, as against their client, without his consent, so 
as to enable the retiring partner, as discharged, 
to act against him. 

Practice of solrs., partners, dividing their busi- 
ness, considering one ony. as agent to the other, 
disallowed; the client being entitled to their 
united exertions.—CHOLMONDELEY (MARQUIS) 1. 
CLINTON (LORD) (1815), 19 Ves. 261; Coop. G. 
80; 34 EB. R. 515, L. C. 


Annotations :—Distd. Bricheno v. Thorp eat Jac. 300. 
Consd. Beer v. Ward, Ward v. Beer (1821), Jac. 77; 


SECT. 6. 


ne z 
SMITH v. GREER (1904), 24 C. L. T. 226; 7 0. L. R. 332; 30. W. R11 
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Johnson v. Marriott (1833), 2 Cr. & M. 183; Griffiths v. 
Griffiths (1843), 2 Hare, 587, Distd. Hutchinson »v. 
Newark (1850), 3 De G. & Sm. 727, He Holmes, He 
Electric Power Co. (1877), 25 W. R. 603. Consd. Little v. 
Kingswood Collieries Co. (1882), 20 Ch. D. 733. Expld. 
Rakusen v. Ellis, Munday & Clarke, [1912] 1 Ch. 831. 
Refd. Dietrichsen 7. Cabburn (1846), 1 Coop. temp. Cott. 
72; Pearse v. Pearse (1846), 1 De G. & Sm. 12; VParratt, 
vy. Parratt (1848), 2 De G. & Sm. 258; Manser v, Dix 
(1855), 1 K. & J.451; Horsley v. Cox (1869), L. R. 7 Eq. 
464. Mentd. Baylis v. Grout (1835), 2 My. & K. 316; 
Turquand v. Knight (1836), 2M. & W. 98; Campbell rt. 
AG. (1867), 2 Ch. App. 571. 


4296. Return of premium—Dissolution due to 
pankruptcy of partner paying premium—Petition 
by partner receiving premium.|—A., being an 
attorney, prevails upon B. to enter into partnership 
with him for the term of five years, for which he 
is to pay £1,050, but. before fourteen months are 
expired A. sucs out a commission of bkpt. against 
B. which puts an end to the partnership :—Held : 
a fraud on the part of A., & he was decreed to repay 
part of the premium which had already been 
advanced, & to deliver up a bond given by B. for 
securing the remainder.—HAMIL v. STOKES (1817), 
Dan. 20; 4 Price, 161; Wils. Ex. 39; 146 K. R. 
426, Ex. Ch. 

Annotation :—Consd. Frocland v. Stansfield (1854), 2 Sm. 

& G. 479. 

4297. Partnership for certain term——Return 
of part proportionate to unexpired portion.]|—PItf. 
& deft. entered into partnership as solrs. for a 
term of seven years, pltf. paying a premium of 
£800. Deft. before entering into the partnership, 
knew that pltf. was inexperienced & incompetent 
in his profession, & assigned that reason for requir- 
mg the amount of hoe which was paid. 
After the expiration of two years deft. complained 
that pltf.’s incompetence was injurious to the 
business, & called on him to dissolve the partner- 
ship; & pltf. thereupon filed a bill praying for 
a dissolution, & for a return of a proportionate 
part of the premium :—Held: pltf. was entitled 
to the return of a part of the premuum proportionate 
to the unexpired portion of the term.—ATWOOD 
v. Maupe (1868), 3 Ch. App. 369; sub nom. 
Arrwoop v. MAUDE, 16 W. Rt. 665, L. C. & L. J. 


Annotations :—Apld. Rooke v. Nisbet (1881), 50 L. J. Ch. 
588. Refd. Whincup v. Wughes (1871), L. R.6C. PL 78, 
Wilson v. Johnstone (1873), L. KR. 16 Eq. 606; Belfield 
a. Bourne, {1894} 1 Ch. 521. 


4298, J—Pltf & deft. entcred 
into partnership as solrs. for a term of twelve years, 
‘the partnership to be determinable at the option 
of any partner’’ by giving three months’ notice ; 
& pitf. to have the option of increasing his share 
in the profits of the business upon payment to 
deft. of £600. Vltf. paid the premium of £600. 
Afterwards deft. dissolved the partnership by 
giving a notice as provided by the articles :— 
Held: pltf. was entitled to the return of a pro- 
portionate part of the premium.—RKook! v. 
NIsBet (1881), 50 L. J. Ch. 588 ; sub nom. Daw v. 
Rooke, RooOKE v. Nisbet, 20 W. R. 842. 

299. ——— Grounds for refusing return—-Incom- 
petence of partner.|——(1) Mere delay by one 
partner in furnishing further capital according to 
articles of partnership is not a ground for rescind- 
ing the partnership contract, or, in case of dis- 
sclntion: for depriving the partner of the right to 
a return of the premium paid by him on entcring 
into partnership. 

(2) Where one partner, who has paid a premium 
on entering into partnership, commenced an 
action for dissolution, & the other partner 
immediately afterwards commenced a cross-action 
for dissolution, & the first partner then filed 
affidavits in his action containing imputations of 
misconduct against the other partner, which he 
did not sustain, & one decree for dissolution was 














383 


made in both actions, which were practically one 
litigation :—Held: the making of ihe imputations 
was not such misconduct as to disentitle the party 
making them to a return of his premium. 

(3) Mere incompetence in a partner, however 
great, is not a bar to the return of any part of the 
premium paid by him, unless such incompetence 
has caused damage or injury, when it may be 
taken into account in determining how much of 
the premium shall be returned. 

(4) Where a man with a business has taken a 
person into partnership with him, & has taken a 
less premium from him in the belief that he will 
be of material service in the partnership, & the 
new partner turns out utterly incompentent, 
such incompetence may possibly be a good reason 
for not allowing the return of the whole premium. 

(5) Where an inguiry was directed to be made 
in chambers as to the amount of premium to be 
returned to one partner on a dissolution of partner- 
ship, & a certain amount was certified by the chicf 
clerk, whose certificate was afterwards confirmed 
by the judge & the Ct. of Appeal, interest on the 
amount was directed to be paid from the date of 
the certificate BREWER v. YORKE, YORKE v,. 
BREWER (1882), 46 L. T’. 289, C. A. 

4300. ——-- Misconduct — Unsustained 
charge of misconduct against other partner.) — 
BREWER v. YORKE, YORKE v. BREWER, No. 4299, 
ante, 

4301. -—_— Delay in furnishing further 
capital—In accordance with articles.|— BREWER 
v. YORKE, YORKE v. BREWER, No. 4299, ante. 

4302. - —- Inquiry as to amount returnable— 
Interest on amount certified—From date of certi- 
ficate.|--BREWER v. YORKE, YORKE v. BREWER, 
No. 4299, ante. 

-——— On discharge of articles.|—Sce Part IT., 
Sect. 2, sub-sect. 9, B., ante. 

4303. Winding up—Authority of partner to give 
credit in account—No direction to appropriate.}— 
P. & D., in the year 1814, commenced a partner- 
ship as solrs. W. was a client of the firm, & 
employed PD. as his private agent to receive his 
rents. The partnership was dissolved in 1817, 
when W. was indebted to the firm for a bill of costs 
in a sum of £867; & D., upon a settlement of the 
partnership accounts between him & P., was found 
indebted to P. in a sum of £750, for which he gave 
security, & agreed to assign to P. the outstanding 
partnership debts. Of this settlement, debt, & 
agreement notice was given to W.in 1821. During 
the partnership & afterwards D. had received 
moneys on account of W. beyond the amount of 
the bill of costs: there was no evidence of any 
direction given by W. to D. to apply the moneys 
received by J). on his account to the payment of 
the bill of costs, nor of any settlement of accounts 
between W. & D., but it was in evidence, that upon 
one occasion W. said to VD. that he had better 
keep some money of W. which he had in his hands, 
as he might want it. 

A bill in equity filed by P., stating these facts, 
& that D. had possession of the partnership books, 
to which P. had no access; that D. had refused 
to concur with him in suing W. at law or to permit 
the use of his name for that purpose; & that 
by collusion between W. & D., the moneys of W. 
received by LD. had, as they pretended, been 
applied to payment of the partnership debt, & 
praying an account & payment of the debt, was 
dismissed by the Master of the Rolls; but on 
appeal to the Lord Chancellor, this order was 
reversed, & a decree for account & payment made 
against the exors. of W., & this decreo was 
affirmed on appeal.—NoTTIDG@E v. PRICHARD 
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Sect. 7.—Dissolution of partnership. Part XIII. 
Sect. 1.] 

(1834), 8 Bi. N. S. 493; 2 Cl. & Fin. 379; 5 

BK. R. 1026, H. L. 3 affy. 8. C. sub nom. PRITCHARD 

v. DRAPER (1831), 1 Russ. & M. 191, L. C. 

Annotations +—Refd. Parker v. Morrell (1848), 2 Ph. 453, 

Piercy v. Fynney (1871), L. R. 12 Kq. 69. 

4304. Order previously obtained by one partner 
—Petition for discharge by client & other partner— 
Misjoinder of parties.}|—(1) Two solrs. in partner- 
ship: the one partner obtains an order in the 
name of a client ; the partnership is then dissolved, 
& the client & the other partner come as co- 
petitioners to discharge the order, & for other 
relief :— Held : on the whole scope of the petition it 
was a misjoinder for such other partner to unite in it. 

(2) Covenant on dissolution of partnership 
between solrs., that various debts & costs should 
only be received by them jointly. In a suit, in 
which costs the subject of such covenant are due, 
a stop order only may be obtained. Further relief 
against breach of the covenant as regards those 
costs must be sought by bill.—SANGAR v. GARDINER 
(1838), Coop. Pr. Cas. 119; 47 E. R. 428. 

4305. Covenant providing for joint receipt of 
debts & costs—-Stop order in respect of costs due— 
Further relief against breach of covenant by bill.|— 
SANGAR v. GARDINER, No. 4304, ante. 

4306. Exclusion of partner-——Restraint by in- 
junction—Pending inquiry as to facts justifying 
exclusion.|~—Where solrs. had entered into partner- 
ship upon the terms that either party might dis- 
solve the partnership in the event of inattention 
to business or other misconduct on the part of the 
other partner, & one of them having availed him- 
self of such provision, & excluded the other from 
the office :—Held: on a bill filed by the excluded 
partner, an issue was properly directed to try 
the fact of inattention to business, & in the mean- 
time the continuing partner ought to be restrained 
by injunction from excluding his co-partner from 
the business.—-MINGAYE v. WILKINS (1848), 11 
L. T. O. 8. 41,71. C. 

4307. ——- - --— Pending winding up.]— Where 
A. & HK. have carried on business as solv. in partner- 
ship, the ct. will not allow A. to give notice of dis- 
solution, & exclude B. from the office until the 
concern is finally wound up, even though it be a 
partnership at will, & the business is carmed on in 
the offices Lelonging to A. with a right of user by 
the partnership only during the existence of the 
partnership. 

There must be an injunction to restrain deft. 
from excluding pltf. from the Jaw offices of the 
dissolved partnership, lately subsisting between 
pitf. & deft.. & from preventing pltf. from having 
us free & unrestrained access thereto as deft. had, 
& from permitting deft.’s sole name to remain on 
the offices as carrying on business therein, or 
affixing thereon any name or inscription denoting 
that he was carrying on business in such oflices 
on his sole account (Woop, V.-C.).—-ROBERTS v. 
KBERHARDT (1853), as reported in 2 Eq. Rep. 
780; 23 i. J. Ch. 201; 22 L. T. 0. S. 253; 2 
W. R. 125; 69 EF. R. 63. 

Annotations . --Refd. Marsden v. Kaye (1857), 30 L. T. O. S. 

197; Medwin v. Ditcham (1882), 47 L. T. 250. 

4308. Notice of dissolution—Notice by one 
partner—Necessity for joining co-partner.|—By 
wticles of partnership between three solrs., A., 
B., & ©., it was provided that in case either of the 
partners should do or omit to do certain acts, or 
misconduct himself as there mentioned, or neglect 
diligently & faithfully to carry out the partnership 
practice, or if two of the partners, naming them, 
should unduly absent themselves, then the other 
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partners or partner might give notice declaring 
the partnership dissolved. By another clause it 
was provided that each of the three partners was 
to employ all his time in the partnership business, 
& was to communicate to the others or other of 
them, on request, all instructions in anywise 
relating to the partnership practice. By another 
clause if was provided that C. should be a sub- 
partner only, should perform & attend to all the 
duties of certain offices held by the firm as partner- 
ship property, & should, in lieu of all his share in 
the profits of the partnership, take the emolu- 
ments of those offices. Shortly after the forma- 
of the partnership, A., being in difficulties, 
absconded. Disputes arose between B. & C., & 
B. gave notice to C., & served it at A.’s place of 
residence, for a dissolution, in terms of the articles. 
The bill was taken pro confcsso as against A. :—- 
Held: (1) it was not a suflicient cause of dissolu- 
tion to show that C. had neglected other parts 
of the partnership practice ; it must be shown that 
he had neglected the part. peculiarly confided to his 
charge; (2) neglect to communicate instructions, 
etc., was a cause of dissolution only if such neglect. 
continued after a request to have the instructions, 
ete., communicated ; (3) B. had no right, under the 
articles, to dissolve by himself alone against A., 
without joining C. in the notice of dissolution given 
to or served on A., but the notice operated as a 
general dissolution of partnership, but without 
the consequences following a dissolution under the 
articles. 

Under the circumstances of the present case, the 
offices in question were directed to be valued by 
the master, & deft. C., in whose name they were 
granted, was to be charged with the value in taking 
the partnership accounts.— SMITH v. MULES (1852), 
9 Hare, 556; 21 L. J. Ch. 8085 19 1. T. 0. 8. 26 5 
16 Jur. 261; 68 K. R. 6383; varied, 9 are, 578, 
L. JJ. 

4309. Grounds for dissolution — Neglect of 
partnership duties-~Duties confided to partner’s 
charge.}|—SMiti v. MULES, No. 4308, ante. 

4310. Failure to communicate In- 
structions — After request to communicate.| — 
SmitTH v. MULES, No. 4308, ante. 

4311. Impossibility of carrying on partner- 
ship without mutual loss—By change of circum- 
stances—Or conduct of parties.|—(1) This ct. will 
dissolve a partnership before the expiration of the 
term, where the circumstances have so changed, 
& the conduct of the parties is such, as to render it 
impossible to carry it on without injury to all the 
partners. 

The ct. dissolved a partnership entered into for 
a term of years, when, without any breach of the 
partnership articles, circumstances had so altered 
that it could not be carried on upon the footing 
originally contemplated, & the confidence mutually 
reposed having ceased, & given place to mistrust, 
so that it was apparent that the partnership could 
not go on without mutual injury. 

(2) A. & B., who had been partners for some time, 
entered into a new partnership with C. At the 
same time B. took all the assets of the old firm, 
& convenanted to indemnify A. from the liabilities. 
The ct. held, that the partnership between the 
three might be determined by the ct., for due 
cause, without setting aside the deed of indemnity, 
which might be the subject of another suit.— 
HARRISON v. TENNANT (1856), 21 Beav. 482; 52 
BK. R. 945. 

Annotation :-—Generally, Refd. Leary v. Shout (1864), 33 

Beav. 582. 

4312. ——— Slight breach of articles—Provision 
against giving guarantees without consent—One 
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guarantee for small amount over long period.]— 
This ct. will not dissolve a partnership on the 
ground of a small infraction of the articles of co- 
partnership. 

Articles of partnership provided, that if either 
of the partners should give guarantees without 
consent, the other might dissolve on giving notice. 
One of the partners, in the course of eight years, 
gave a guarantee for £52, & the other gave notice 
to dissolve :—Held : this alone was not, in equity, 
a sufficient ground for a dissolution.—ANDERSON 
v. ANDERSON (1857), 25 Beav. 190; 53 BK. BR. 609. 

4313. Partner misapplying trust funds.]— 
A partnership between two solrs. for their joint 
lives may be dissolved instanter, if one of the parties 
fraudulently sells out trust funds & applies the 
produce to his own use.—EssELL v. HAYWARD 
(1860), 30 Beav. 158; 29 L. J. Ch. 806; 2 L. T. 
500; 24J.P.819; 6Jur. N.S. 690; 8 W. BR. 593; 
54 I. R. 849. 

4314. Admission of third person to partnership— 
One partner taking over assets & indemnifying new 
partner—Dissolution of old partnership—iIndem- 
nity not set aside.|—ITarrison v. TENNANT, No. 
4311, ante. 

4315. Re-opening of settled accounts.]—Where 
an account is impeached, if a single important error 
is established, the ct. will not, except in the case 
of fraud, order the whole account to be opened, but 
will make a decree that pltf. nay be at liberty to 
surcharge & falsify. 

In a partnership action, where one error of £950 
was established in an account Jong settled :-— 
Held: on taking the accounts plitis. should be 
at liberty to surcharge & falsify, & such hberty 
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should not be limited to errors appearing from the 

books.—GETHING v. KEIGHLEY (1878), 9 Ch. D. 

547; 48 L. J. Ch. 45; 27 W. R. 283. 

Annotations :-—Consd. Ward v. Sharp (1884), 53 L._J. Ch. 
313. Refd. Re Webb, Lambert v. Still, f1894) 1 Ch. 73; 
Yourell ». Hibernian Bank, [1918] A. C. 372. 


4316. Partner receiving assets on account of 
himself & partners—Not person acting in fiduciary 
capacity—Debtors Act, 1869 (c. 62), sect. 4 (3).]— 
One partner receiving assets of the partnership on 
account of himself & his co-partners, is not liable 
to imprisonment under above sub-sect. as a person 
acting in a fiduciary capacity.—PIDDOCKE v. BurRT, 
{1894} 1 Ch. 343; O38 L. J. Ch. 246; 70 L. T. 553; 
42 W. R. 248; 38 Sol. Jo. 141; 8 BR. 104. 


Annotations :—Consd. Gordon tv. Holland, Tolland 2w. 
Gordon (1913), 82 L. J. P. 81. Refd. Lodriguez +. 
Speyer, [1919] A. C. 59. 


4317. Rights & duties of partners—No duty to 
assist in making out bills—Partnership books in 
hands of receiver.|—In an action for dissolution 
of partnership between solrs. a receiver was 
appointed to get in outstanding costs due from 
clients, & the books of the firm were placed in his 
hands. The entries of attendances made by R., 
one of the partners, were not sufficiently detailed 
to enable the receiver to make out proper bills. 
R. refused to settle the bills unless remunerated by 
5 per cent. on the amount thereof. The other 
partner thereupon took out a summons for an order 
that R. should be directed to settle the bills within 
one week :—Held : the suunmons must be refused. 
ree v. Frowrr Ennis (1912), 56 Sol. Jo. 724, 
» A, 

Use of firm name on sale of goodwill.}—See 
Nos. 4293, 4294, ante. 
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Srcr. 1.—IN GENERAL. 

4318. Authority of country solicitor to counter- 
mand notice of trial—Though agent solicitor on 
record.|—Countermand of notice of- trial, in a 
country cause, may be given by the country 
attorney, although the agent in town is the 
attorney on the record.—CHESLYN v. PEARCE 
(1836), 1M. & W.56; 4 Dowl. 693; 1 Gale, 423; 
Tyr, & Gr. 238; 6 L, J. Ex. 106; 150 F. R. 344. 
Annotation :-—Mentd. Tt. v. Groone (1843), 4 Q. B. 646. 

4319. Creation of agency —- Employment of 
country solicitor by solicitor of Government de- 
partment.]—-An attorney in the country employed 
by the solr. of one of the departments of the 
Govt. (e.g. the Post Office) in carrying on a Govt. 
prosecution, is an agent to such solr. & his bill of 
costs is not therefore taxable under Solicitors Act, 
1843 (c. 73), 8. 37. 

If a prosecutor employs P. to conduct a prosecu- 
tion, in the course of which work is done, & if P., 
residing in London, & doing himself such part of 
the work as could be performed in London, 
delegates to S., residing in the country, such part 
as could be performed there, because he does not 
choose to leave London to perform it himself. 
P. must be considered as the principal, & by 
consequence, becomes P.’s agent (COLERIDGE, J.). 
—Srmuons v. Peacock, Re Simons (1845), 3 Dow. 
&L. 156; 141. 5. Q. B. 296; 5 L. T. O. S. 390; 
9 Jur. 711. 

Annotation :—Consd. Smith v. Dimes (1849), 4 Exch. 32, 
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4320. Agreement to charge costs on agency 
terms—Solicitor executor appointing another— 
Suit for administration of estate—Solicitor executor 
beneficially interested.|—S., solrs., promised, by 
letter, to conduct the professional business in 
which F. might be concerned “ personally or other- 
wise,” upon the terms of receiving agency charges. 
F. was a solr., but he had omitted to take out his 
certificate ; at that time he was interested in a 
suit which he had procured to be instituted against 
himself, for the purpose of administering the estate 
of testratrix, whose exor. he was, & in whose estate 
he was beneficially interested. Upon the com- 
pletion of this business, S. obtained the whole of 
the money belonging to F. out of ct.; they 
repudiated the letter, & insisted upon their right 
to costs as between solr. & client; they also refused 
all accounts, & never delivered any bills of costs. 
Upon a bill by F. :—Held: the letter was a valid 
agreement; S. were not entitled to higher charges 
because F. was uncertificated ; his being uncerti- 
ficated was immaterial, as such an agreement was 
legal if made with any client ; the transaction was 
such that it could not be taxed under the common 
order; & it was necessary to file a bill & abandon 
the common order which had been obtained for 
taxation; & a reference was directed to the taxing 
master to tax the bill of costs as between principal 
& agent.—FoLey v. Smiru (1851), 20 L. J. Ch 
621; 17L. T. 0.8. 273. 

4321, ——— Solicitor trustee appointing another— 


SECT. 1. 


Delegation of authority.}—AOHESON v. Massry (1827), 1 Ir. L. Ree. Ist ser. 36, 185.—IR. 
Employment to receive costs, )}-—STACKPOOLE v. STACKPOOLE (1830), 3 Ir. L. Rec. 1st ser. 304.—IR. 


co 
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Sect. 1.—In general. Sects. 2 & 8: Sub-seel. 1.] 


Advantage for benefit of trust estate—Taxation 
between principal & agent.)—A solr., one of three 
trustees, appuinting another solr. to act for him 
on agency terms, does so for the benefit of the trust, 
although it be done with the consent of his co- 
trustees; & any advantage which may arise to 
him by the contract is for the benefit of the trust 
estate :—Held: a taxation of the solr.’s costs was 
roperly made as between principal & agent, 
instead of solr. & client.—Re Taytor (1854), 18 
Beav. 165; 23 L. J. Ch. 857; 23 L. T. O. S. 72; 
18 Jur. 666; 2 W. R. 249; 52 B. RB. 65. 
Annotations :— Distd. Re Donaldson (1884), 27 Ch. 1D. 544. 
nsd. Re Doody, Fisher ». Doody, Hibbert vr. Lloyd, 


1893] 1 Ch. 129. Refd. Stedman v. Collett (1854), 17 
eav. 608. 


43822. —— Solicitor conducting defence of 
another.}—A solr. agreed to undertake the defence 
of another solr. upon agency charges. On special 
petition, a taxation of his bill was ordered, ‘‘ having 
regard to the agreement.” : 

A solr. agreed to conduct the defence of another 
solr. upon agency terms, in case of the defence 
being unsuccessful. On entering into the agrec- 
ment, the latter suppressed from the former the 
existence of a material correspondence, which was 
the principal ground of a decree being nade against 
him. But the solr., after the discovery, still con- 
tinued the defence without objection :—Held: 
he was not released from the contract.—Re 
GEDYE (1857), 23 Beav. 347; 53 E. R. 186. 
Annotations :-—Distd. Ward v. Lawson (1872), 8 Ch. App. 

65. Refd. Fe Philp (1860), 2 Giff. 35. ; 

4323. —-— Revocation of agreement-—Death of 
solicitor employing agent.] — Harris v. NUNN 
(1886), 21 L. Jo. 440. 

4324. Authority of solicitor to employ agent.]— 
A country solr. who is authorised to institute a suit, 
is justified in employing a London agent for that 
purpose, in whose naine, as agent, the bill may be 
filed.—SoLiry v. Woop (1852), 16 Beav. 870; 51 
E. R. 821. 

4325. Agreement to share costs on agency 
terms.]——A. employed L.., a writer to the signet, as 
his law agent in Scotland; & on the recom- 
mendation of B., he employed C. as his solr. in 
England. By a private agreement between B. 
& C., the latter arranged to allow the former half 
the profits of the business transacted by him for 
A. Upon a taxation of C.’s bill, A. presented a 
petition claiming the benefit of the agreement 
between B. & C.; but it was dismissed with costs. 
—GORDON v. DALZELL (1852), 15 Beav. 351; 21 
L. J. Ch. 206; 18 L. T. O. S. 250; 16 Jur. 186; 
51 EB. R. 578. 

4326. 
Sol. Jo. 469, 

4327. Employment of agent for certain period— 
Order for change of agent obtained in suit—Agree- 
ment suppressed-——Discharge of order.]-——A country 
solr. agreed to employ a town agent for fifteen 
years. Before the expiration of the term, he 
obtained an order of course, in a suit, to change the 
agent, suppressing the existence of the special 
contract. The order was discharged for irre- 
gularity, with costs.—RICHARDS v. SCARBOROUGH 
MARKET Co. (1853), 17 Beav. 83; 22 L. J. Ch. 759 ; 
21 L. T.O.8.17; 17 Jur. 291; 1 W. R. 260; 61 
E. R. 963. 

4328. Employment of agent by solicitor as own 
solicitor.|—Where a country solr. is a deft., it is 
competent to him to act as solr. for his co-deft., 
& employ his town agent to be his own solr., & 
two distinct sets of costs may thus be charged 


against pltf.—— Batnpricar v. N 
Jur. N.S. 107, v. Moss (1856), 3 





-}—Mourray v. Honey (1900), 44 
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4329. Employment of one agent by Joint solici- 
a iE a v. THOMPSON (1868), L. R. 6 Eq. 

3; 37 L. J. Ch. 751. 

4330. Right to agency charges—Country solicitor 
having office in London—Agency charges on letters 
from one office to another.]-—Semble, a solr. 
having an office in the country & another in London 
is not entitled to agency charges for letters written 
from one office to another on client’s business.— 
Re HARLE (1868), 19 1. T. 305; 17 W. R. 21. 

4331. London agents for country solicitors 
—Partners common to both firms—Fees on taxa- 
tion.|—It is a settled rule in the taxing master’s 
office that where a London firm of solrs. & a 
country firm have a common partner, the London 
firm cannot be treated as agent for the country 
firm so as to be entitled to agency fees, but will be 
considered as transacting the business on its own 
account. 

Where, therefore, in winding-up proceedings, 
a London firm acted for a country firm, each firm 
consisting of three partners, two of whom were the 
same in both firms :—Held: close copies & term 
fees could not be allowed on taxation, 

As regards close copies, held, that) the rule in 
Appendix N. as to close copies did not give the 
taxing master a discretion as to allowing them, 
for that the rule only applied in cases of agency.-— 
Re BorRovuaH COMMERCIAL & BUILDING SOCIETY, 
[1894] 1 Ch. 289; 638 L. J. Ch. 365; 70 1. T. 51; 
42 W. R. 161; 10 T. L. R. 142; 7 KR. 75, C. A. 

4332. London solicitor obtaining order restrain- 
ing sale—Under execution in country—-Necessity 
for employment of country solicitor—To give notice 
of order.]—A London solr., who obtains an order 
from the Ct. of Bkpcy. in London restraining a 
sale under an executaon in the country, ought, 
instead of telegraphing the order to the sheriff's 
officer, to telegraph it to a solr. at the place, as 
his agent, asking him to give notice of it to the 
persons affected.—Re Bisuop, Ea p. TiANGLEY, 
Ex p. Smitrn (1879), 13 Ch. D. 110; 49 L. J. Bey. 
1; 41 L. T. 388; 28 W. I. 174, C. A. 

4333. Auctioneer employed by solicitor—Costs 
received by agent—Action by auctioneer against 
agent—Privity of contract.)—H. had been employed 
in a foreclosure action by D. & B.. a country firm 
of solrs., as auctioneer, & when the costs came 
to be taxed by the London agent S. he received a 
voucher from H. for his fees. S. thereupon took 
the money out of ct. after taxation, which included 
this item of H.’s fees. Before he received this 
money it came to his knowledge that IT. had not 
been paid. Inanaction by H. against S. to recover 
these fees as money had & received :—Held : 
there was no privity of contract) between them, 
& the action therefore failed..-HANNAFORD v. 
Sys (1898), 79 L. T. 30; 14 T. L. R. 530. 








Sect. 2.—SCOPE OF COUNTRY CERTIFICATE. 


4334. Attending taxation in London—Whether 
amounting to ‘‘ acting or practising ’’ in London.]— 
A solr., with a country certificate, & whose offices 
were at Birmingham, came up on a retainer & 
attended the taxation of a bill of costs within the 
ten miles radius :—Held: he did not, by this 
one transaction, act or practise in London within 
33 & 34 Vict. (c. 07), 8. 59.—Re Horton (1881), 8 
Q. B. D. 434; 514 7. Q. B. 809; 45 1. T. 541; 
46 J. P. 293; 30 W. R. 102, D. C. 

Annie :—Apld. Woodward v. Lowe (1884), 19 L. Jo. 


43385. Notice of appeal from order of district 
registrar.|—A notice of appeal signed by the 
country solr. is a good notice (Fieip, J.).— 


Part XIIT.- Lonpon and oTHER LeGaL AGENTS. 


ROTHERHAM CORPN. v. PEACH, [1883] W. N. 216 ; 
Bitt. Rep. in Ch. 14. 

4336. Delivery of statement of claim In London 
district.|—WoopDwarp v. LOwrE (1884), 19 L. Jo. 
324; Bitt. Rep. in Ch. 15, n., D.C. 


Sect. 3.—RELATIONS BETWEEN AGENT AND 
LAY CLIENT. 
SuB-sEcT. 1.—IN GENERAL. 

4337. Taxation of costs—Whether bill taxable— 
On application of client.|——The bill of costs of an 
attorney, agent to the attorney employed by the 
party in respect of whose business the agency 
charges have been incurred, will not be ordered to 
be referred to a master to be taxed on the applica- 
tion of the client.—WILDRORE v. BRYAN (1820), 
8 Price, 677; 146 E. R. 1338. 

Annotation :—Refd. Cardale v. Bull (1843), 4 Q. B. 611. 

4338. —--— On application of agent.|--- 
In 1903 R., a solr., as clerk to the H. district 
council, instructed B. L. & co. to take certain 
proceedings in London in pursuance of a resolution 
of the council. The proceedings were accordingly 
taken, & conducted by B. L. & co., as the London 
agents of R. B. L. & co.’s bill of costs was taxed 
& paid on that footing. Upon a subsequent arbn. 
in the sane matter B., as the successor of B. L. & 
co., acted as solrs. upon R.’s instructions without 
any fresh retainer. TR. became financially embar- 
rassed. 3B. sent in his bill direct to the council. 
They, by a letter dated Oct. 30, 1906, instructed 
B. to send in his bill to the clerk of the council 
to be taxed, but after nine months refused to pay 
the bill, on the ground that B.’s claim was against 
R., to whom the council were liable :—J7eld : the 
council were not estopped by their Ietter of 
Oct. 30, 1906, not did this letter amount to a con- 
tract, or ratitication of any contract, to pay, & 
in the absence of any evidence of retainer by the 
council of B. as their solr., they were not liable 
to have his bill taxed as against themselves.— 
Fle BAKER (1907), 52 Sol. Jo. 173. 

- In agency business’ generally.} -— See 
Part VI., Sect. 5, sub-sect.. 1, ©. (a), ante. 

4339. Authority of agent-—-To bind client.]— 
Pltf. is hound by the acts of his attorney's agent. 
in town.— GRIFFITHS tv. WILLIAMS (1787), 1 Term 





Rep. 710 99 E.R. 1335. 

Annotation -Mentd. Stevenson v Yorke (1790), 1 Term 
Rop. 10. 
4340. - ~~ To institute proceedings—As solicitor 


for client. —A town agent of a solr. in the country 
cannot, on an authority given to the solr. fur a 
particular purpose, take proceedings on behalf 
of the client not specially authorised.— MATINS 
v. GREENWAY (1848), 17 Tu J. Ch. 331; 11 TL. 7. 
O.S. 449; 12 Jur. 318, L. C. 








4341. ——--,.|-—SOLLEY v. Woop, No. 
4324, ante. 
4342. .]—-A retainer to a country 











solr. does not operate as a retainer to his London 
agents. Therefore, where a retainer had been 
given by a client to a country solr., & his London 
agents had issued a writ joining such client as pitt. 
& indorsed with their names as solrs. & not with the 
name of the country solr., pltf., was held to be 
entitled to have her name struck out as pltf.— 
WRAY v. Kemp (1884), 26 Ch. D. 169; 531. J. Ch. 


1020; 501. T. 552; 32 W. R. 334. 
Annotations :-—Folld. Re Scholes (1886), 34 W. §. 
Apld. Re Becket, Purnell v. Paine, [1918] 2 Ch. 72. 


515. 


PART XIII. SECT. 3, SUB-SECT. 1. 


a. Negligence.}] — Tho agent, un at- 
torney, in the country of a Dublin 


attorney is liable to be made answer- 
able, on a summary application by 
Itf., for negligence or 
he discharge of a duty undertaken 
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4343, -—— -~|—M., having been 
appointed trustee of a will jointly with C., the 
continuing trustee desired to change the solrs. S. 
& Son, who had acted for the trust, & to have the 
deeds in their hands delivered up. S. & Son 
refused to deliver up the deeds without payment 
of their costs, & presented a bill for work done 
before M. was appointed. M., with the consent 
as he alleged of C., instructed another firm of solrs., 
S. & T., to have S. & Son’s bill taxed. S. & T. 
instructed their London agents to present the 
usual petition for taxation in the names of M. & C. 
On an objection of the registrar that the work had 
been done before M. was appointed, his name was 
struck out, & the petition presented in C.’s name 
alone. The London agents of 8S. & T. indorsed the 
petition with their own names as solrs. for C. 
instead of as agents for S. & T. his solrs. Tho 
usual order was made for taxation. C. moved 
to discharge it on the ground that he had never 
authorised the petition :—Held: C. had in fact 
authorised the presentation of the petition, but, 
on the authority of Wray v. Kemp, No. 4342, ante, 
the petition was bad because the London agents’ 
name was put upon it as if they were the principal 
solrs., & the motion allowed, but without costs.— 
Re ScHoues & Sons (1886), 32 Ch. D. 245; 55 
L. J. Ch. 626; 54 L. I. 466; 34 W.R. 515; 2 
I. L. R. 476. 

4344, —--—- - -—— Costs of motion to have 
name struck out from record.|-—NuURSE v. DURN- 
rorD, No. 4029, ante. 

4345. —-— ---— Petition in lunacy.} — The 
London agent of a country solr. is not. competent 
to sign a notice under rule 59 of the Lunacy 
Orders, 1883, unless he has authority to sign him- 
self as petitioner’s solr.-- Re SUMMERVILLE (1885), 
381 Ch. D. 160; 55 L, J. Ch. 367; 64 L. T. 148; 
34 W. R. 185, C. A. 

4346. To accept payment of sum sued for.] 
-—-Where an agent who received money for a 
party pays it to another agent of that party, he 
is bound to pay it in cash, & not merely sottle it 
in an account between that agent & himself; 
unless he can show an authority from lus prin- 
cipal & that there was an account between the 
principal & that agent with a balance in favour 
of the agent. 

Payment made by a deft. to the London agent 
of pltf.’s attorney is a payment to plitf. 

S., the London agent of W., attorney to plftf. 
in a suit between A. & B., received the sum sued 
for from deft., & at the request of W. set it off 
against advances in an account: between them : 
the ct. compelled S. to pay plitf. de novo, he not 
showing that there was an account between pltf. 
& W., with a balance in favour of the latter.— 
HANLEY v7. CAsSsSAM (1847), 2 New Pract. Cas. 
431; 10 L. T. O. S. 1895 11 Jur. 1088. 


Annotations :—Distd. Robbins v. Fennell (1847), 11 Q. B. 
248, Consd. Robbins vr. Heath (1848), 2 New Pract. Cas. 
433. Folld. Mr ». Edwards (1881), 8 Q. B.D. 262. 


4347. To sign judgment & tax costs —Agent 
solicitor on record— Death of solicitor.) —- The 
London agent, the attorney on the record, after 
the death of the country attorney, wrote to the 
client for authority to sign judgment & tax costs, 
&, not receiving any answer, procceded & signed 
judgment & taxed costs. This ct. refused to set 
aside the judgment & taxation upon the client’s 
application.—Davigs v. BOWEN (1863), 1 New 
Rep. 312; 7 1L. T. 789; 11 W. BR. 282. 

4348. ——— To compromise action.|—The solr. 








by him in hts professional capacity, 
even though he act gratuitously.— Re 
DENNEHY v. HAMILTON (18586), 27 
L. T. O. &. 47.— IR. 


sconduct in 


cc2 
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Sect. 3.—Relations between agent and lay client: 
Sub-sects. 1, 2 & 3.] 


on the record, whether in London as agent for a 
country solr, or in a district registry as agent for 
a London solr., has a general authority to com- 
 aeiortd an action on behalf of his client, provided 

e acts bond fide & reasonably, & not in deflance 
of his direct & positive instructions; & in either 
case the lay client will be bound although there 
is no privity between him & the agent on the 
record. 

Trustees issued an originating summons in the 
Liverpool District Registry for directions in cer- 
tain matters relating to the trust estate. An 
appearance was entered in the district registry 
by Liverpool solrs. as agents for London solrs., 
who were the principal solrs. of defts., the bene- 
ficiaries under the trust. Defts. objected to the 
application as unnecessary, & on their behalf a 
summons was taken out to transfer the proceed- 
ings to London. Prior to the hearing of the two 
summonses the London solrs. wrote their Liverpool 
agents, “ Failing an order dismissing pltfs.’ appli- 
cation with costs, & giving costs on our applica- 
tion, you will please adjourn the matter to the 
judge.”” When the two summonses were heard 
by the registrar, the Liverpool agents, after some 
discussion, agreed that no order should be made 
except that the costs of all parties should be paid 
out of the estate. On motion by defts. to dis- 
charge this order :—-Held: on the evidence, it 
was a consent order; the Ictter did not prohibit 
a compromise; & defts. were bound by the act 
of the liverpool agents.—Re NEWEN, CarR- 
RUTHERS v. NeEwrnN, [1903] 1 Ch. 812; 72 Ju. J. 
Ch. 856; 88 LT’. 261; 51 W. R. 297; 19 T. LR. 
24735 AT Sol. Jo. 300. 

Annotation .—Refd. Welbh vr Roe (1918), 87 lL. J. K. B. 520. 

4349. Delivery of bill of costs to client—-Dis- 
charge of order.|—An order directing a London 
agent to deliver a bill of costs to his country 
client will not be discharged on the ground that 
it is contrary to the practice of the Ch. Div. to 
grant a country client such an order on a petition 
of course.—I?e A SoLiciTorR (1909), 54 Sol. Jo. 67. 


SUB-SECT. 2.— RELATION IN CONTRACT. 


4350. Whether privity of contract between agent 
& lay client.)—-ASQuiITH v. ASQUITH, [1885] W. N. 
31. 





4351. .|—Where a country solr. empioys a 
London agent he ought to incorporate in his bill 
of costs the details of the charges of the London 
agent, & until the details of such charges are stated, 
either in the original or a supplemental bill, there 
is no complete bill capable of taxation so as to 
entitle the solr. to rely upon its delivery for twelve 
months as a ground for refusing taxation. 

It. is well settled that between the client & the 
London agent of the county solr. there is no priority. 
The relationship of solr. & client docs not exist 
between the client & the London agent (STIRLING, 
J.).—Z2e Pomeroy & TANNER, [1807] 1 Ch. 284 ; 
661. J.Ch. 158; 75. 7.525; 45 W. R. 2455 41 
Sol. Jo, 212. 

4352. ---- To support application under sum- 
mary jurisdiction.|—If the agent of an attorney 
does wrong, the client cannot make a summary 
application against the agent.—Fxr p. JONES 
(1883), 2 Dowl. 161. 


PART XIII. SECT. 8, SUB-SECT. 2. 
4350 i. Whether privity of contract 


between agent d- lay client.|--Ttoss ¢ of Sess.) 448; 


Fiton (1880), 6 A. R. 7.—CAN. 
4350 ii. ——.] — ChaRK & Mac- 
DONALD v. SCHULZE (1902), 4 F. (Ct. 
39 Se. LE. R. 318; 9 


SOLICITORS. 


4353, —— .—A country attorney em- 
ployed his London agent to receive some money 
under a power of attorney from his client :— 
Held: the latter could not compel the London 
agent, by means of a summary application, to 

ay him over the money.—F#2 p. BAKER (1837), 
Will. Woll. & Dav. 501; sub nom. Re Knox, 
Ex p. BAKER, 1 Jur. 894. 

4354, ——— -——— For payment of money in hands 
of agent—Proceeds received without authority.]— 
Where a country attorney, who is employed in a 
cause, employs a London agent, there is not, in 
general, such privity between the client & the 
London agent as entitles the client to recover, 
for moncy had & received, against the agent, in 
respect of proceeds of the cause which the agent 
has received in the ordinary course of his busi- 
ness. But, if it appear that such proceeds have 
been received by the agent without authority, 
either from the client or the country attorney, 
the ct. will, if the agent be an attorney of the ct. 
compel him, upon application, to pay over the 
proceeds to the client. Though the country 
attorney be indebted to the London agent in a 
greater sum on other accounts.—ROBBINS vv. 
FENNELL (1847), J1 Q. B. 248; 2 New Pract. 
Cas. 426; 17 L. J. Q. B. 77; 12 Jur. 157; 116 
E. R. 468; sub nom. Rornins v. FENNELL, 10 
L. T. O. S. 246. 

Annotations :-—Consd. Robbins v. Heath (1848), 2 New 

Pract. Cas. 433. Distd. Collins v. Brook (1860), 5 H. & N. 


700. Refd. Hobart vv. Butler (1859), 33 L. T. O..S. 62; 
Er p. Edwards (1881), 7 Q. B. D. 155. Mentd. New 
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Zealand & Australian Land Co. v. Ruston (1880), 5 

Q. B.D. 474. 

4355. ——— ——— ~—-—~— Proceeds coming acci- 
dentally to agent’s hand.J]—F., the London agent 
of 8., attorney to plitf. in an action received the 
sum recovercd in that action from the under- 
sheriff out of the ordinary course of business ; 
& informing S. thereof, inquired what he was to 
do with it. Upon application by pltf., the ct. 
compelled F. to pay the money to pltf., F. not 
showing any authority from 8. to retain the 
money, or apply it to the balance accounts between 
them. Qu.: whether an action for money had 
& received would not he against F.—ROBBINS v. 
Heat (1848), 11 Q. B. 257; 2 New Pract. Cas. 
433; 101L.'T. O.S. 371; 12 Jur.158; 116 E.R. 472. 
Annotation :—Folld. Ec np. Kdwards (1881), 45 L. IT. 578. 

4356. Agent wrongfully claiming 
lien.—The town agent of the solr. of pltf., in an 
action in which judgment had been recovered. for 
a debt, refused to pay over to pltf. the amount 
of the debt which had been received by him from 
the sheriff under a writ of fi. fa., on the ground 
that he was entitled to retain such amount for a 
debt due to him from the country solr. of equal 
amount. ‘The country solr. had no lien on such 
amount against his client, pltf.:—//leld: the ct. 
in the exercise of its summary jurisdiction over 
its own officers would order the town agent to pay 
over the amount of the dcbt to pltf. In such a 
case the ct. will exercise its summary jurisdiction, 
although there be no fraud imputed to the town 
agent.—£a p. Epwakps (1881), 8 Q. B. D. 262; 
45 L. T. 578; aeub. nom. Ke JOHNSON, Ea p. 
Iepwarps, 51 L. J. Q. B. 108, C. A. 

4357, ----— To support action for money had & 
Pir acrid v. NORTHWOOD (1843), 1 L. T. 
O. S. 291. 














4358, — — ---—-.]—A., being deft. in an action 
brought by B., paid the debt & costs to his own 


S. L. T. 388.—800T. 


4850 lil. ——-.]-——-MARrTIN v. RoBEen- 
SON (1007), 24 8, C. 149.—S. AF. 


Part XIIIT.—Lonpon anp OTHER LEGAL AGENTS. 


country attorney for transmission to B. The 
attorney sent a cheque, exceeding the amount, to 
his own town agent, directing him to pay the 
debt & costs out of it. The agent acknowledged 
the receipt by letter to the country attorney, & 
therein promised to apply the money as directed ; 
but he retained it in reduction of a debt due to 
him from the attorney :—Held: thero was no 
sufficient privity to support an action for money 
had & received by A. against the 5 ak Rta 
v. BEcKE (1845), 6 Q. B. 930; 14 L. J. Q. B. 
108; 4 L. T. O. S. 394; 9 Jur. 430; 115 E.R. 
eee :—Folld. Robbins v. Fennoll (1847), 11 Q. B. 
948  Refd. Hobart ». Butler (1859), 33 L. T..O. S. 62; 
Collins v. Brook (1860), 5 H. & N. 700. Mentd. Colonial 
Bank v. Exchange Bank of Yarmouth (1885), 54 L. T. 
256. 
4359. ———- ———-.]—-ROBBINS v. FENNELL, No. 


4354, ante. 

4360. -.|—ROBBINS v. Hratu, No. 
4355, ante. 

4361. —- Agents becoming solicitors in 





cause.|— Agents of country attorneys who finally 
become attorneys in a cause, & in such character 
receive the costs, cannot retain a certain portion 
above their demand upon the client, on the ground 
that the country attorneys were not satisticd as 
to their claims, & that they received the money 
as stakeholders for them, no demands being inade 
by the country attorneys themselves. 

The fact of the agents being attorneys in that 
stage of the cause when they receive the money, 
1s sufficient to establish that privity which is 
necessary to enable the chent to maintain an 
action for money had & received.—QUARRINGTON 
v. WHITE (1837), 6 L. J.C. P. 258. 

4362, To enable agent to sue client for 
costs.]—-ANON. (1784), 2 Dick. 802; 21 I. R. 4838. 

4363, —-—— -~--~.]—Where one attorney in the 
country requests another attorney to do some 
business for the benefit of his client, the credit 
may be given to the attorney who is bound to pay 
the bill of costs, unless he expressly says, that 
his client alone shall be liable: & the mere cir- 
cumstance of the client signing his name to some 
part of the proceeding, & thus becoming known 
to the attorney employed, 1s not sufficient to 
compel him to look to that client for a remunera- 
tion for his trouble.—Scrace v. WHITTINGTON 
(1823), 2 B. & C. 11; 3 Dow. & Ry. K. B. 195; 
1L.J.0.8. K. B. 221; 107 EF. R. 287. 

Annotations --——Expld. Hall v. Ashurst (1833), 1 Cr. & M. 


714. Refd. Robina v. Bridge (1837), 6 Dowl. 140; 
Harper v, Williams (1843), 4 Q. B. 219. 


4364. Irish agent of English solicitor. ]— 
HYNbDMAN v. Warp (1899), 15 T. L. R. 1825 48 
Sol, Jo. 246, D.C. 








SUn-sEcr. 3.—-AGEN?’s LIEN AS AGAINST 
Lay CLIEN'’. 

4365, Whether lien attaches—Lien on client’s 
papers For costs in particular matter.] — A 
country client employs an attorney or solr. in 
the country in a cause in chancery, the solr. 
employs a clerk in chancery, the client in the 
country pays his solr., but the clerk in chancery 
is unpaid. The client not bound to pay the clerk 
In chancery; but if the latter has any papers in 
his hands, he may retain them.—lFAREWELL v. 
CoKER (1728), 2 P. Wms. 460; 24 EB. R. 814. 


Annotations :—Consd. Bray v. Hine & Fox (1818), 6 Price, 
203; Potter v. Hyatt (1836), 2 Y. & C. Ex. 112; Waller 
v. Holmes (1860), 1 John. & H. 239. 
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4366. jJ—Ilien of the agent in 
town upon the papers in his hands for what was 
due to him, as agent in the cause, from the solr. 
in the country.—WARD v. [LEPPLE (1808), 15 Ves. 
297; 33 E.R. 767, L. C. 

Annotations .—Consd. Bray r. Wine & Fox (1818), 6 Price, 
20%. Distd. Moody v. Spencer (1822), 2 Dow. & Ry. 
K. B. 6. Apld. Waller ». Holmes (1860), 1 John. & H. 
239. Consd. Lawrence vr. Fletcher (1879), 12, Ch. D. 
848; Re Jones & Roberts, [1905] 2 Ch. 219. Refd. Peat- 
ficld v. Barlow (1869), L. ht. 8 Eq. 61. 

4367. - .|— Where the town agents 
of a country solr., smce a bkpt., had received 
papers from him belonging to his client for the 
purposes of the chent’s business, they have a lien 
on them as against the clhent for the amount of 
money due from him to the solr. & from the solr. 
to them on account of business done in the cause ; 
& where the chent had, after the solr.’s bkpcy. 
paid the agent so much money to obtain such 
papers although an action had been previously 
brought against him by the assignees for the 
recovery ot it, the ct. granted & continued an 
injunction against the action, on the ground of 
the agent’s hen.--Bray v. Twe & Fox (1818), 6 
Price, 208; 146 Ik. R. 786. 
aration :~—Apld. Lawience v. Fletcher (1879), 12 Ch. D. 

58. 

4368, --—-- ——— - -}—(1) The town agent of 
an attorney has a lien upon the money received 
in the particular cause, & upon the papers in the 
particular cause, for the amount due to him by 
the attorney for the agency bill in that particular 
cause only, & he has this lien against all the world ; 
& if he has had no payment made to him spcei- 
fically on account of this cause, he is entitled to 
this len until his agency bil in the particular 
cause ts satisfied. 

An attorney has a licn upon all papers of his 
client which are im his hands for his bill for all 
business of that chent. ... The agent has only 
alien upon the money recovered, & upon the papers 
in his hands, in the particular cause, for the 
amount due to him by the attorney in that par- 
ticular cause only (LITTLEDALE, J.). 

(2) If the agent has parted with the possession 
of the papers by his own act, though by mistake, 
his hen is at an end; but if the papers did not 
get lawfully out of his possession, his licen con- 
tinues, & he may maintain trover for them.-— 
Dicas v. STOCKLEY (1836), 7 C, & P. 587; 173 
id. R. 258, N. P. 

4369. Agent obtaining order for 
taxing solicitor’s costs—Order for payment of 
costs.]|—When a clerk in ct. obtains an order for 
taxing the costs of the solr. who employed him, 
& afterwards obtains another order for payment of 
the costs incurred by such taxation, how far he 
shall not be allowed to detain the papers of the 
solr.’s client till the costs incurred by such taxation 
are paid him.—CoOCKIsSREL v. (1740), Barn. 
Ch. 264; 27 E.R. 630, L. ©. 

4370. Agent parting with possession 
by own act—Extinguishment of Hien.]—Dicas v. 
STOCKLEY, No. 4368, ante. 

4371. -—— — Where nothing due from client 
to solicitor.|—Where a client has paid the bill 
of his country solr. before receiving notice of 
anything remaining due from the solr. to the 
London agent, the latter has no lien on documents 
which have come into his hands in the course of 
the suit. 

It makes no difference whether the bill has been 
paid in cash or by set-off in account, if, at the 
































PART XIII. SECT. 3, SUB-SECT. 3. 
4365 i. Whether lien attachesa—Lien on clrent’s papers—FHor costs in particular nuiler.}—KiEMpP t. YOUNGS, AYTOUN 
UTHERFORD (1838), 16 Sh. (Ot. of Sess.) 500; 13 Fac. Coll, 344.—SCOT. 
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Sect. 3.—Relations between agent and lay client: 
Sub-sect. 3. Sect. 4: Sub-sects. 1 & 2.] 


time of the lien claimed, nothing remains due to 
the country solr.—WALLER v. HonmMeEs (1860), 1 
John. & H. 239; 80 L. J. Ch. 24; 25 J. P. 488; 
G Jur. N. 8S. 13867; 9 W. R. 32; 70 BH. R. 735; 
sub nom. WALLER v. HotmEs, Re Muab & Dau- 
BENY, 3 L. T. 289. 


Annotations :-—Refd. Peatiicld v. Barlow (1869), L. R. 8 
Eq. 61; Lawrence v. Fletcher (1879), 12 Ch. D. 858; 
te Jones & Roberts (1905), 74 L. J. Ch. 458. 


4372. ——.|—(1) An attorney can- 
not set up the lien of his London agent on the 
papers of his client against the claim of that 
client, the client having paid his attorney’s bill 
of costs. 

(2) The ct. will grant an attachment against 
the attorney for disobeying an order of the ct., 
for delivery of such papers to his client, notwith- 
standing those papers are detained by the London 
agent against the will of the attornecy.— 
eee (1861), 7H. & N. 87; 30 L. J. Ex. 

4373. Lien for genera] balance due— 
Payment of solicitor by client without notice.]— 
A client paid her country solr. his ball of costs 
before receiving any notice that the town agent 
of the solr. claimed a lien upon the documents 1n 
his possession for a balance alleged to be due to 
him from the country solr. on accounts stated 
between them :--Held : the town agent’s lien did 
not attach, & he must deliver up all the docu- 
ments in his possession.— VYsE v. FOSTER (1875), 
321. T. 2193 affd., 23 W. R. 418, L. JJ. 

4374. —-— Lien on client’s moneys—Costs in 
particular matter.|—A town agent has no lien for 
the general balance due to him from a country 
attorney, upon the money of a client, of the 
latter, coming to his hands in a cause in which 
he acts as the town agent. But, qgu.: whether 
he has not a lien for his agency in recovering the 
money in the particular cause.-—Moopy  v. 
SPENCER (1822), 2 Dow. & Ry. K. B. 6; 1 LJ. 
O. 8S. K. B. 1. 


Annotations :—Distd. Re Knox, lc p. Buker (1837), 1 Jur 
894; Cobb v. Becke (1845), 6 Q B. 930. _ N.F. Robbins 
v. Fennell (1847), 11 Q. B. 248. Consd. Peatheld c. 
pee pee. 20 L. T. 217. Refd. Re Andrew (1861), 


4375. -J-—-Held: where pltf.’s 
attorney was indebted to pltf. in a sum greater 
than the attorney’s costs in the cause, the ayent, 
to whom pltf.’s attorney was indebted on a general 
account in a sum greater {han the amount of the 
attorney’s costs, could not, as against pltf., retain 
out of the sum recovered by pltf. more than the 
charge for agency in that particular cause.— 
WitTE v. Rovaw EXCHANGE ASSURANCE (1822), 
1 Bing. 20; 7 Moore, C. P. 249; 130 E. R. 9. 

Sh aia :--Thstd. Fe Knox, Ez p. Baker (1837), 1 Jur. 


4376. —— ——-.]—-LAWRENCE v. FLET- 
CHER, No, 4401, post. 

4377. ~—--— Lien for general balance due.|— 
Moopy v. SPENCER, No. 4374, ante. 

4378, .J---DICcAsS v. STOCKLEY, 
No. 4868, avite. 
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b. Authority of agent.) — An attor- 
ney having taxed costes & signed 
Judginent withont notice to the 
opposite attorney, contrary to an 
agreement made by his agent that 
notice should be given, & which was 
communicated to him:--Meld: he 
was bound by the agreement of his 
reine & the estate was irregular. 

SONNICK 4%, LISON (1845), 3 
110 —CAN. Spe are 


another attorney.—ONTARIO 
lismEr (1866), 4 DP. R. 22.—-OAN 

e. —~—.}—Service 
Toronto agent for au outside solr. is 
not good unless accompanicd with a 


SOLICITORS. 


4379, ——— Order directing payment out of 
court of costs to agent—Right of client to set off 
debt due from solicitor.|—-By a decree in this 
suit the costs of deft. were ordered to be paid to 
the London agents of the country solr. employed 
by deft. ‘he country solr. had in his hands a 
sum of money belonging to deft., carrying interest, 
which exceeded the amount of costs, &, sub- 
sequently to the decree, he executed a deed, under 
Bkpcy. Act. Upon petition by deft. :—Held: 
the amount due for costs to the country solr. by 
deft. must be deemed to be satisfied by the money 
in his hands, & the costs so ordered to be paid 
to the London agent must be paid over to deft. 
himself.—PEATFIELD v. BARLOW (1869), L. R. 8 
Eq. 61; 38 L. J. Ch. 310; 20 L. T. 217; 17 
W. RR. 516. 

AN :—Apld. Cockayne v. Harrison (1873), L. R. 15 

nq. 208, 

4380. —--- - -- -—--- Mortgage of solicitors’ 
lien.] — Defts., pressed for payment of costs by 
their solrs., borrowed moncy of RK. & C., which was 
handed over to the solrs. in part discharge of 
what was due to them, & as a security to R. & O. 
for repayment of the advance, covenanted with 
R. & C. to repay it, while the solrs., as a further 
security, assigned the benefit of their lien. An 
order made in the suit directed the costs of defts. 
to be paid out of a fund in ct. to the London 
agents of the solrs. 

On petition by the defendants that, notwith- 
standing the order, the costs might be paid to 
R. & C.:---Held: BR. & C. were entitled as against 
the London agents to be repaid the amount of 
their advances, without interest, out of the costs, 
& the London agents would be entitled to a lien 
on the surplus, 1f any, for the amount of their 
charges. — COCKAYNE ©, HIARRISON (1873), lL. R. 
15 Eg. 298; 42 L. J. Ch. 660; 21 W. BR. 520. 

4381. Right of agent to charging order.|— 
MACFARLANE v. Lis'rer, No, 3316, ante. 

Agent wrongfully claiming lien---Order for repay- 
ment under summary jurisdiction.|—See No. 4356, 
ante. 








Srecr. 4.—RELATIONS BETWEEN AGENT AND 
SOLICITOR. 
SuB-SECT. ].—IN GENERAL, 

4382. Nature of relationship— Whether relation- 
ship of solicitor & client.)—Warp v. Hyrer, No. 
4404, post. 

4383. --—- ~-.] —Country solrs. held to be 
clients of their London agent within the meaning 
of a covenant by an articled clerk not to transact 
business with persons who should be clients of his 
master’s firm during the period of the articles.— 
Rew v. Burrows, [1892] 2 Ch. 413; 6) L. J. Ch. 
448; 671. T.183; 40 W. R. 620; 8 T.L. R. 588 ; 
36 Sol. Jo. 490. 

4384. Authority of agent --Extension of time for 


pleading.| — WALLACE v. WILLINGTON (1737), 
Barnes, 256; 94 EF. R. 903. 
4385. ------ Revocation of authority—Death of 


solicitor pending suit.]|—(J) An agent for a pltf. 


ce. Service.}--Service on the agent in | statement of the name of the solr. for 
the cause, though not the general agent, 
fs good.—CROOKSB st. 
5 0. S. 141.—CAN. 

d. - —-.}—-A summons cannot be 
taken out by agent for one attorney 
& scrved on himrelf as agent for 


whom the agent is served.--~PRITTIE 
v. LINDNER (1886), 11 P. lt. 313.—-CAN. 

f. Service of papers on a 
solr. as agent for another solr. is not 
guod service unless the solr, served js 
the booked agent of the other even 
though he has acted as agent in the 
same sut.—-ROBINSON 1. JROBINSON 
(1889), 13 P. lt. 51.-—CAN. 

g. ———-}—Where a solr. has not 
entered the name of his agent in a 


DAVIS (1836), 





BANK v. 


of papers on & 
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attorney, dying intestate & insolvent, pending a 
suit, has a lien for his costs upon a postea, of which 
the former has obtained possession after the death 
of the intestate. 

(2) Death of a principal attorney, pending a 
suit, does not revoke his agent’s authority to obtain 
possession of a postea, after verdict found for the 
former.—TAUNTON v. GOFORTH (1825), 6 Dow. & 
Ry. K. B. 384; sub nom. Ha p. TAUNTON’S 
ADMINISTRATORS Uv. JEYES, TAUNTON v. GOFORTH, 
3L. J. 0.8. K. B. 229. 

4386. Delivery of briefs to counsel by 
agent—-Revocation of authority to pay fees.| — 
A country solr. instructed London solrs. to act as 
his agents in an appeal in which he was acting as 
solr. The agents briefed counsel in the usual way. 
After the delivery of briefs the country solr. 
revoked his authority to the London agents to pay 
the fees on the briefs, but, nevertheless, the agents 
paid them, recouping themselves out of moneys of 
the country solr. in their hands. In an action by 
the latter to recover the moneys so retained : 
Held: the country solr. in these circumstances had 
no power to revoke his authority.~ RHODES v. 
FIELDER, JONES & HARRISON (1919), 89 L. J. K. B. 
15; 148 L. I’. Jo. 158, D.C. 

4387. Settlement of action against agent for 
negligence—Verdict in arbitration proceedings in 
favour of solicitor—Whether bar to second action.| 
—Pitf., an attorney in the country, sued his agent 
in town for negligence 1n conducting pltf.’s busi- 
ness, & alleged in his declaration that he had 
thereby, become Hable to pay certain sums, & had 
lost the employment of divers clients. The cause 
was referred under an order of Nisi Prius, by 
which pltf. consented not to bring any action or 
sult concerning the premises referred. The order 
was afterwards made a rule of ct., & the arbitrator 
directed a verdict to be entered for pltt., who 
afterwards commenced a second action against 
deft., alleging in the declaration that pltf. had 
paid certain sums to persons who had threatened 
him with actions, & Jost the employinent of divers 
other clients, fron: the negligence of deft. The 
ct. refused to stay the proceedings in the second 
action on motion, but intimated an opinion that 
the recovery in the former action might be pleaded 
in bar to the latter.—Duicas v. Jay (1830), 6 Bing. 
519; 4 Moo. & P. 285; 8L. J. O.8S. C. P. 210; 
130 I. R. 1381. 

4388. Bill for account—-Account obtainable 
under order for taxation—BIll dismissed.|—A_ bill 
was filed by a country solr., against his town agents, 
for an account of cash transactions between them : 
~-Held : as the account might have been obtained 
under the common order for taxation the bill must 
be dismissed.—-HARVEY v. Mayuiw (1853), 2 
W. R. 128. 

4389. Order of court for payment of money— 
Default by agent—‘‘ Person acting in fiduciary 
capacity ’’—Debtors Act, 1869 (c. 62), s. 4 (3).|— 
LITCHFIELD v. JONES, No. 8636, ante. 











county town, service of papers in an 


action where the proceedings are being registrar or 


of the ect. authorising eithor 
w solr. to 
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4390. Non-payment of money paid out of court— 
Attachment of agent.])—- Re Farman, Ex p. 
TRUMAN (1897), 14'T. L. R. 20, D.C... 


SUB-SECT. 2.—SoLiciTtor’s JAABILITY FOR ACTS 
OF AGENT. 


4391. Liability to client—Negligence of agent.]— 
cues v. GRIFFIN (1734), Barnes, 37; 04 EH. KR. 
704, 

Annotation :— Refd. Re Joncs (1819), 1 Chit. 651. 

4392. Agent receiving money improperly.] 
—Ilf a London agent receives money improperly, 
the remedy of the client is not against him, but 
against his attorney.—Cnray v. Kirby (1834), 2 
Dowl. 601. 

4393. ——— Appointment of receiver—False repre- 
sentation by agent that recognisances completed—- 
Loss to estate.|—/ic WARD, No. 3993, ante. 

4394. Misappropriation by agent.) — 
Asquiru v. ASQUITH, [1885] W.N. 31. 

4395. Agent consenting to order of court—Con- 
sent binding on solicitor.|—Under a fi. fa., at the 
suit of P., lodged with the sheriff of Hants, the 
goods of execution debtor EF’. were seized on Mar. 
22. Before the return of the writ P. issued a 
cu. sa., under which debtor was arrested in Middle- 
sex. Theattorney of P. thereon, by letter, directed 
the sheriff of Tants to withdraw the fi. fa. Another 
fu. fa. against F., at the suit of W., the attorney of 
J*., bad been lodged with the same sheriff on Apr. 14; 
& under this fi. fa. ". had executed a bill of sale of 
the goods seized to W. No directions were in fact 
given to the bailiff in possession to withdraw, & 
he continued in possession, holding both warrants. 
On May 3, the London agents of W., acting as 
attorneys for I., took out a suinmons for F.’s 
discharge from custody, on the ground that the 
ca. sa. had been irregularly issued ; & an order was 
thereon made by consent. on May 4, that on pay- 
ment of the debt & costs no ra. sa. should be 
issued, but that P. should be at. hberty to proceed 
on the ft. fa. already issued, & “ under which the 
sheriff of Hants is in possession.”’ W. did not at 
the time know of or consent to this order. But 
though he was soon afterwards acquainted with it, 
he did not make any objection to it for many 
months. On an interpleader issue to try whether 
W.’s title to the goods under the bill of sale was 
valid as against P.’s fi. fa. :—Held: W. was pre- 
cluded from disputing the fact that the sheriff of 
Hants was in possession under the fi. Ja. as the 
order of May 4, recited it ; he, as attorney of F., 
was bound by the act of his J4aondon agents, in 
assenting to it; & if he, W, as a private individual, 
had felt aggrieved by that order, as prejudicial 
to his interest, he ought immediately to have 
applied to have it rescinded, & not have lain by 
in silence for so long a period.—WITHERS v. 
PARKER (1860), 5 H. & N. 725; 29 L. J. Ex. 320 ; 











the m. --—-Micuau & D& VILLIERS 
enter tho v RovusskAG & Rousseau, [1913} 


curried on in such county town cannot 
be effected upon him by posting up 
copies in the office of the Joeal registrar 
there, if he has the name of a Toronto 
agent duly entered.— Essery v0. GRAND 
oak Ry. Co. (1889), 138 P. R. 221. 


h. Attorney employed at  weehly 
salury—Hmployment as counsel imn- 
cluded. J—QORDON v. ADAMS (1878), 
43 U J KR. 203.— CAN. 

k Entry of agent’s name-—In agent's 
book.]—~ Written authority should 
be filed in the office of the registrar 


name of the agent In the agent's book, 
when the principal does not enter the 
name himself.—WaALLACE v. BURKNER 
(1883), Cuss. Dig. 2nd ed. 669.—-CAN. 


l. Liability for  costs.j—Solrs. in 
British Columbia who on behalf of a 
cHent had obtained a judgment there 
for costs, & who instructed a suir. in 
Alberta to proceed to collect on the 
Judgment were held personally Hable 
to the latter for his costs of proceedings 
taken by him.—Gow v. MACINNES & 
ARNOLD (B. C.), [1923] 4 D. L. RR. 
1012; {1923} 3 W. W. R. 828.—CAN. 


C. P. D. 146.—S. AF. 
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4391 1. Laability to cluent—Negligence 
of agent.J}—-A solr. who” employs 
reputable solrs. as his agents in another 

rovince in which he is not entitled 
o practice is not responsible to his 
client for such agents’ negligence, & 1t 
is, therefore, not a defence to the 
solr.’s action to recover the amount 
of his bill—Prrry vr. HORNBY (B. C.), 
11925] 1 PD. L. R. 1133; (1925) 1 
Ww. W. RR. 761.—CAN. 
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secis. 2,3,4 &5. Sect. 5.) 


2L. T. 602; 6 Jur. N. 8S. 1033; 8 W. R. 550, 

Ex. Ch. 

Annotation :—Extd. Ze Nowen, Carruthers v. Newen, [1903] 
1 Ch. 812. 


SUB-SECT. 3.—AGENT’S LIEN AS AGAINST 
SOLICITOR. 

4396. Lien on papers in hands—Against trustee 
in bankruptcy of solicitor.|—-Lx p. STEELE (1809), 
16 Ves. 161; 33 E.R. 045, L. C. 

Annotation i—Apld. Bray, etc. v. Hine & Fox (1818), 6 Price, 


4397. Lien for general charges. ]— 
The trustee in bkpcy. of a country solr. delivered 
to a client a bill of costs which included agency 
charges & disbursements made by the London 
agents by whom the business of the client had been 
transacted. Tho client, acting through the London 
agents, obtained an order for taxation. Upon a 
motion by the trustee for an order upon the London 
agents to produce before the taxing Master all 
documents in the possession relating to the 
matters referred for taxation :—Held : the London 
agents were entitled to insist upon their lien, not 
only for their costs included in the particular bill, 
but for all costs due to them from the country 
solr. in respect of agency business & disbursements 
generally, & they had not waived their right to 
hen by acting for the lay client on the apphcation 
for taxation.— te JonES & RopeErts, [1905] 2 Ch. 
219; 741. J. Ch. 458; 92 L. T. 562; 53 W. R. 
4445 21'T. L. R. 352 5 49 Sol. Jo. 367; on appeal, 
54 W. R. 22, C. A. 

4398. -—— Death of solicitor before papers 
obtained—Lien as against solicitor’s administrator.] 
—TAUNTON v. GoFrorTH, No. 4385, ante. 

4399. Waiver of lien—Agent acting for lay 
client on application for taxation.|—Re Jones & 
RosBerts, No. 4397, ante. 

4400. Lien on money recovered in action—Lien 
for general costs—-Solicitors Act, 1860 (c. 127), 
8s. 28.]—-Where a sum is due for costs in a suit to 
a London agent of a country solr., whose costs in 
the suit have been ordered to be paid out of a fund 
in ct., the ct. will under above sect. order the costs 
of the London agent to be paid out of the fund in 
ct. to the extent of the country solr.’s interest 
therein.— TARDREW v. ILOWELL (1861), 3 Giff. 381 ; 
66 HE. R. 458; sub nom. TARDREW v. HOWELL, 
ParRRY v. HOWELL, 31 L. J. Ch. 57; 5 la T. 276; 
7 Jur. N.S. 1120; 10 W. R. 382. 

4401. ---— -|\—(1) A London solr. acting 
as agent for a country solr. has a general lien 
against the country solr. upon any money recovered 
in an action, for all costs for agency business & 
disbursements due from the country solr., whether 
in the particular action or in any other proceedings. 

(2) As between the town agent & the client, the 
lien of the former extends only to the costs of the 
particular action in which he is engaged.—Law- 
RENCE tv. FLETCHER (1879), 12 Ch. D. 858; 41 
L. T. 207 ; 27 W. R. 037. 


Annotations .— As to (1) Refd. He Johnson & Weatherall 
ae 37 Ch. D. 433, Re Jones & Roberts, {1905] 2 Ch. 
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n. Lien on papers we hands.J—The 
agent of o »svlr. bas a Hen on the 
pe pers, or on a fund reecovercd, against 
us principal, & to the same extent 
against the tert Pee cHent, & such 
cient is Justified in paying the agent 
4H BS oe Pon arBe. such ne & ubtain 

& papers.—Re Cross (1872), . 
Ch. 11.— CAN. : as 


qa. - 
127.—CAN, 


0. ——-.}+—He AN ATYORNEY (1878), 
7 P. R. 311.—CAN. 

p. Lien on money recovered in action.} 
ean Cross (1872), 4 Ch. Ch. 11.— 


-.}—-Re RYAN (1885), 11 P. R. 


xr. Agent for solicitor appearing 7¢ 
person.}—Ross v. McoLay (1877), 7 


SOLICITORS. 


4402. Moneys subject to express agree- 
ment.]—H. by agreement with J. became solr. on 
the record in certain suits, & an arrangement was 
made that moneys received by him as such solr. 
should be applied to meet some fees to counsel due 
from J. The moneys were so received & applied 
after J.’s death. J.’s estate was insolvent, & a 
summons was taken out by J.’s exor. for payment 
of these sums :—Held: as Ti. had received these 
moneys as solr. on the record & by express agree- 
ment with J., he was entitled to retain them, 
subject only to an account.—JEYES v. JEYES 
(1876), 45 L. J. Ch. 245; 34 L. T. 167. 


SUB-SECT. 4..-REMUNERATION OF AGENT. 

4403. Usual terms-—-Repayment of disburse- 
ments.!—W. was the country solr. of the Sitting- 
bourne & Sheerness Railway co. I. agreed to act 
as his London agent in the co.’s business on the 
usual agency terms, except that L. should not call 
on W. to pay any of his agency bills until W. had 
obtained payment of his bill of costs from the co. 
There was difficulty in obtaining payment from the 
co., but ultimately, by means of a litigation which 
lasted eleven years, W. obtained payment from the 
co. of the amount of his bill of costs, with a con- 
siderable sum for interest:—Held: the usual 
agency terms being that the agent should be repaid 
his disbursements, & receive, not half the profits, 
but half the profit charges whether they were paid 
by the client or not, he was entitled to nothing 
more, & could not claim to participate in the in- 
terest; for although his suspending his right to 
payment would have made a stipulation for interest 
reasonable, the ct. could not import such a stipula- 
tion from the mere fact of his agreeing not to claim 

ayment till W. had received the amount of his 
x1.— Warp v. LAwson (1890), 43 Ch. D. 353; 
02 L. 7. 158; 6T. L. R. 156; sub nom. WARD v. 
Lawson, LAWson v. Warp, 59 L. J. Ch. 323; 38 
W. RB. 300, C. A. 

4404. —----- Interest on disbursements not 
allowed.|—-Notwithstanding the definition of the 
word ‘client’? in Attorneys & Solicitors Act, 
1870 (c. 28), s. 3, that Act does not apply to 
accounts between country solrs. & their town 
agents. he Act is not retrospective, & therefore 
interest cannot. be allowed under sect. 17 on dis- 
bursements made prior to the passing of the Act. 
In May, 1872, a country solr. commenced a suit 
against his London agent, claiming an account 
& taxation of the bills of costs between them. 
Deft. filed his answer in Oct. 1872, & thereby 
alleged a large balance due to him & claimed 
interest thereon. He had also, in 1869, furnished 
pitf. with an account which contained items for 
interest. In 1875, a copy of the account was 
inclosed in a letter which referred to the account, 
but made no formal demand of payment, & which 
was signed by a firm of solrs. as his agents :—Held: 
neither the answer nor the letter enclosing the 
account was a sufficient demand in writing or 
notice within Civil Procedure Act, 1883 (c. 42), 
8. 








8. 
Attorneys & Solicitors Act, 1870 (c. 28), which 


b. R. 97.—CAN. 
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t. Recovery of costs.|}—The personal 
Yability of an English solr, at 
whose instance an Irish solr. under- 
takes professional work in Ireland for 
an English client, depends in each 
n caso upon whether there is a contract 
express or implied that the Irish solr. 
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says that interest may be allowed on disburse- 

ments . . . seems to me to deal entirely with cases 

arising between solrs. & their clients, & not those 
between country solrs. & their London agents 

(James, L.J.). 

I think the relation between these partics was 
not the common relation of a solr. to an ordinary 
client, but the relation of a London agent & a 
country solr. (JAmMEes, L.J.).—WaARD v. EYRE 
(1880), 15 Ch. D. 180; 49 L. J. Ch. 657; 43 L. T. 
525; 28 W. KR. 712, C. A. 

Annotations :—Oonsd. Ward v. Lawson (1890), 43 Ch. D. 
353. Expld. Reid v. Burrows, [1892] 2 Ch. 413. Distd. 
Re Wilde, [1910] 1 Ch. 100. entd. Sheba Gold Maning 
Co. v. Trubshawo, Ryley v. Master (1892), 61 L. J. Q. B. 
219: Tautz v. Archdule (1895), 11 T. L. R. 452. 

4405. Half profit charges—Whether paid 
by client or not.|—Warp v. Lawson, No. 4403, ante. 

06. No right to share of interest received 
by solicitor— In absence of stipulation.}|—Warp 

v. LAWSON, No. 4403, ante. 

4407. Recovery of costs—-Agent need not deliver 
signed bill.|—-An agent to a country attorney is 
not obliged to deliver a bill signed. — BRIDGES v. 
Francis (1790), Peake, 1; 170 E.R. 57, N. P. 

4408. —~— -}—In an action by one attorney 
against another for agency business, a bill need 
not be dehvered signed, under 2 Geo. 2, c. 23.— 
NELSON v. GARFORTU (1794), 1 Esp. 220; 170 EF. 1. 
335, N. P. 











SUB-SECT. 5.—TAXATION OF CosrTs. 
Sce Part VI., Sect. 5, sub-sect. 1, C. (d), ante. 


v.. “RELATIONS BETWEEN AGENT AND 
OPPOSITE PARTIES. 


4409. Personal Mability of agent—Flling of 
irregular document-—Scandalous affidavit—Costs of 
taking off file.|——Where an affidavit is reported to 
be scandalous, the agent in London who files the 
wlidavit, is responsible for the costs as between 
attorney & chent, notwithstanding the country 
altorney may himself have drawn the affidavit. 

It would be very hard that the injured party 
should be made to pay the costs of taking the 
aflidavit off the file, which is found to be relevant 
®& scandalous (HRSKINE, J.).—/te BooTu, Ex p. 
WAKE (1833), 3 Deac. & Ch. 246; Mont. & B. 
209; 2L. J. Bey. 38, C. of R. 

4410. J-—-RurHIN Coren. v. ADAMS, 
mere ante. 

1 











Costs of taxation.]—In an action 
for an attorney's bill of costs, the town agent. of 
deft.’s attorney obtains an order for taxing the 
bill. Pitf. cannot call upon such agent to take up 
the master’s allocatur & pay the fees. So, where 
part of the business is done in the House of Lords, 
& the certificate of the officer of the house is neces- 
sary for the purpose of enabling the taxing master 
to complete his allocatur, the ct will not compel 
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v. CATTELL (1841), 8 Man. & G. 480; 4 Scott, 
N.R, 246; 11L. J.C. P. 49; 133 E. R. 1232. 

4412. Service of notices & summonses.] — 
Service of a rule on the Londonagent of a country 
firm is good service, so as to found a motion for a 
contempt against a partner who allows it, but it is 
not sufficient as regards the other partner.—R° 
HALLIDAY (1841), 5 Jur. 532. 

4413. Notice of motion for attachment.]— 
Re BRADLEY (1845), 6 L. T. O. S. 132. 

4414, ——-— Affidavits in support—Agent 
proper person to be served.]|—The notice of motion 
for a writ of attachment was served on the London 
agents of deft.’s country solr. ‘he office of the 
London agents was deft.’s address for service. 
The affidavits in support of the notice of motion 
were not scrved therewith, but were served on the 
same day on deft.’s country solr. Deft. did not 
appear at the hearing of the motion & an order 
for attachment was made in his absence :—Held : 
according to R. 8. C., Ord. 52, r. 4, the affidavits 
ought to have been served together with & in the 
same way as the notice of motion, & ought not to 
have been served on the country sulr.; the order 
made on the motion was consequently voidable 
under R.S. C., Ord. 70, r. 13 the ct. had power to 
deal with it; and that in the exercise of such 
discretion, it would order deft. to be discharged 
from custody.—PETTY v. DANIEL (1886), 34 Ch. D. 
172; 56 L. J. Ch. 192; 55 L. T. 745; 35 W. RB. 
151. 

Annotations : -~Refd. Re Evans, Evans v Noton, [1893] 1 

Ch. 252; Taylorv. Roc (1893), 68 L. I’. 213 ; Jt¢e Weather- 
ley (1918), 88 L. J. K. B. 482. Mentd. Re Martin & 
yr ieee), 43 W. R. 247; Smythe v. Wiles, (1921) 








4415, ——— Appeal from county court—Whether 
service on London agent sufficient—Respondent’s 
solicitor practising in country.|—-Semble: in the 
case of an appeal from a county ct. where the solr. 
to resp. carries on business in the country, service 
of the notice of motion upon the London agent of 
the solr. is not sufficient service to satisfy B.S. C., 
Ord. 59, r. 12.—POWELL v. THomas, [1891] 1 
Q. B. 97; 68 LL. T. 812; 30 W. R. 224, D.C. 

4416. —-—.!—-In the case of an 
appeal from a county ct. where the solr. to resp. 
carries on business in the country, service of the 
notice of motion upon the London agent of the solr. 
is not sufficient service to satisfy R. S. C., Ord. 59, 
r. 12.—JACKSON 7. MARGRETT (1893), 68 L. T. 














91; 41 W. R. 267; 37 Sol. Jo. 195; 5 R. 181, 
b. Cc. 
4417, —-—- -— — High Court action remitted 


to county court.]—Notice of appeal from a county 
ct. in the case of an action remitted from the High 
Ct. should be served upon the local solr. whose 
name & address for service are given upon the 
particulars filed in the county ct. 

Service upon the London agent whose name & 
address for service appeared upon the original 
writ in the High Ct. is not suflicient service to 
satisfy Rh. S. C., Ord. 59, r. 12.—MALLEY v. SHEPLEY 
(1892), 62 L. JI. Q. B. 31; 68 L. T, 204; 41 W. KR. 
63, 302; 9 T. L. R. 41; 37 Sol. Jo. 29; 5 R. 78, 


deft.’s agent to take up such certificate—BrEcKE D.C 

cael v8 sae re ue recover his costs PART XIII. SECT. 5. aia bee on sen pune :—Held A 
rom e Knglsh solr.—PorrER v. .s t ul N--- u ees & sbursements, excep 
KIRTLAN, [1917] 2 I. R. 138.—IR. Sty it ek Sait ~ oueaiicd a instructions, had been properly allowed 


PuRDOM 
21 KR. (Ct. of Sess.) 


LIVESEY vt. 


a, ———,] — 
& Sons (iso4); action for libel, 


verdict for dainages & costs in an 
in which, aifhough 
another solr. appeared as acting for 
him in all the pleadi 
in the suit, he actually di 


to him, & his actin 
solr. whose name appeared in the 
proceedings as bis solr. did not affect 

s right.—Kinu v., MOYER (1883). 
9 P. R. 514.—CAN, 


g€ as agent for the 


& proceedings 
the work, 
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SOLICITORS. 


Part XIV.—Discipline and Removal from Roll. 


1.—ENFORCEMENT OF DISCIPLINE. 
SuB-SEcT. 1.—ATTACHMENT. 
See Part X., Sect. 2, sub-sect. 5, ante. 


SECT. 


2.—STRIKING SOLICITOR OFF THE 
ROLL. 


A. In General. 


4418. Duty of court.]—-Solr. struck off the rolls 
io fraudulently abusing the confidence of his 
client. 

It is the duty of the ct. to protect solrs. in the 
fair discharge of their difficult & delicate dutics, 
but when a solr. is found to have availed himself 
of his honourable & confidentia] position, for the 
purpose of taking advantage of & defrauding his 
clients, it is not less the duty of the ct. to with- 
draw from him those privileges, & that certificate 
of character, which are afforded by his being 
permitted to remain on the roll of solrs.—Re 
MARTIN (1843), 6 Beav. 337; 1 L. T. O. S. 227; 
49 IX. R. 856. 

4419. Solicitor guilty of indictable offence— 
Effect on proceedings for striking off.}|~—The Ct. of 
K. B. will not grant a rule calling on an attorney 
to show cause why he should not be struck off the 
roll, if the affidavits in support of the rule state 
an offence for which he would be liable to indict- 
ment,-- [te (1834), 5 B. & Ad. 1088; 110 
E. R. 1095. 


Annotalions .—Consd. Stephens v. Til) (1812), 10 M. & W. 
28; Lup. Hine (1864), 3 New Rep, 002. 


4420. —-—— -—-.|—-(1) Where an attorney has 
been guilty of misconduct in the course of a 
cause, the ct. will grant a rule calling on him to 
show cause why his name should not be struck 
off the roll, even, although the matter complained 
of may amount to an indictable offence ; but the 
ct. will not under such circumstances call upon 
him to answer the matters of an affidavit. 

(2) The affidavits to groand an application to 
strike an attorney off the roll for misconduct in 
a cause may be entitled in the cause, though 
judgment has been obtained in it. 

(3) It is a suflicient ground for striking an 
attorney off the rol! that he procured a witness 
of the adverse party to keep out of the way at 
the trial.—-STEPHENS v. HULL (1842), 10 M. & W. 
28; ] Dowl. N.S. 660; 11 L. J. Ex. 329; 6 Jur. 
585; 152 BK. R. oie 
alnnotations '—A8 to ( 


502. Refd. ite Take (1860), 3 Kk. i. 
(1885), 53 L. T. 6 


4421. An attorney cannot be called 
upon to answer matters of an affidavit where the 
charges against him are indictable, unless they 
arise immediately out of a cause then depending 
in the ct.—He HUMPAGE, PARNELL v. WILLIAMS 
(1846), 8 L. VT. O. S. 171. 


SUB-SECT. 





) Consd. ler p. Hue oe 3 New Rep. 
34; He Strong 











4422. -- ---—.]—-Re B. (1851), 16 L. T. O. S. 
368. 

4423. -—~-- -—— .j;— ATWELL v. ENGLISH (1856), 
28 LL. T. O. 8. 106 

4424. ——---  .|—-On a motion upon affidavit 


apeaching the conduct of an attorney, & imputing 


PART XIV. SECT. 1, SUB-SECT. 2.--—A. 


Where alrcady struck off roll of 
atlorneys.}—he J. B. (1889), 6 Man. Moncrron (£837), L Moo. 
L Rh. 19.--CAN, , 455; 12 E.R. 

R. A, 11 


d.-—— ---]~ Ke 
C. L. fT. Occ. N 208.—CAN. 


PART XIV. PEG 


c. Striking off roll of barristers -- » (a) 
44291 Summary jurisdiction. i He 


Pe ,» SUB-SECT. 2. 


887.—CAN. 
e. Jurisdiction of LUwyh Court 
Bengal,.J—There is no special authority 


perjury & matter involving a criminal charge, the 
form of the rule is to cal] on him to show cause 
‘‘ why he should not be struck off the roll, or be 
suspended from practice for such time as the ct. 
shall think fit.”’ 

Qu.: whether, if such rule be discharged, the 
party on whose application it was granted would 
be liable to pay the costs of it, where his applica- 
tion was made fairly, honestly, & without malice. 


—Re AN ATTORNEY (1863), 7 L. T. 716; 11 
W. R. 268. 
4425. .|-——Upon a motion for a rule 








calling onan atttorney toshow cause why he should 
not answer the matters in certain affidavits, which 
affidavits in fact charge the attorney with the 
commission of an indictable offence, the ct. will 
not grant the rule prayed for, but will grant a 
rule calling on the attorney to show cause why he 
should not be struck off the rolls.—xr p. HINE 
(1864), 3 New Rep. 502; sub nom. Re AN ATTOR- 
NEY, 12 W. Rh. 311. 

4426. Solicitor in contempt — Necessity for 
attachment before striking off.|—Where an attor- 
ney is in contempt by disobeying a rule of ct., the 
proper course of procecding against him is by 
moving for an attachment, & not by applying to 
strike him off the roll.—£a p. TOWNLEY (1834), 
3 Dowl. 39. 

Annolation :—Expld. Ex p. Grant (1835), 3 Dowl. 320. 

4.427. .|—-Where an attorney disobeys 
a rude of ct. requiring him to do a particular act, 
an appheation cannot in the first instance be made 
to strike him off the roll, but a rule nisi for an 
attachmcnt may be obtained.—Lu p. GRANT 
(1835), 3 Dowl. 320. 

4428. Whether taking out certificate condition 
precedent to striking off.|—In an application to 
strike an attorncy off the rolls, it is no answer to 
say, that he has not taken out his certificate for 
the current year, & therefore, that it 1s unneces- 
sary.—fx p. CHAMP (1843), 2 L. J’. O. S. 168. 

Effect of order for striking off—On Hability to be 
struck off roll of notaries.]|—See Noranités, Vol. 
XXXVI, p. 148, Nos. 51, 52. 











B. Jurisdiction. 
(a) Jurisdiction of Court. 
See, now, Solicitors Act, 1919 (c. 56). 
4429, Summary jurisdiction. | —ANON, 
Mod. Rep. 187; 87 HK. R. 942. 


(1704), G6 


4430, ---—. Ite BLAKE (1860), 3 KE. & WW. 34 ; 
30 LJ. Q. B. 323; 2.1L. T. 429; 6 Jur. N.S. 1242 ; 
121] K. R. 357. 


Annotations : Gato, Re PLC AS6e) lL. R.3 Q. 8. 543. Consd. 
Re Strong ae 5) 63 L. Refd. Re A Solicitor 
(1890), ae oo) 3. DD, 17. Ment, “inane v. Stevena (1864). 





4k. & 

4431, -~--~.|--Ha p. Briaus (1872), L. R. 8 
Cc. 6 

4432. —-—-.}|— Re MARTIN (1875), 24 W. R. 111, 

4433. -Re WHITEHEAD (1885), 28 Ch. D. 
614; 54 1. J. Ch. 706; 52 L. T. 703; 33 W. R. 
G01, C. A. 

4434. .|—ve WEARE, [1803] 2 Q. B. 439; 


62 L. J. Q. B. 596; 58 J. P. 6; sub nom. Re A 


vestod in the High Ct. to strike a solr. 
off the rolls when such a step would 
not be sanctioned by the practice 
PG of the ct. In England.—Re Srewarr 
(1868), 16 W. HK. 1000, P. C. —IND, 


f. Discretion of court.) —- SHANKAR 


of 
GANESH DaBIR v. SEORETARY OF STATE 


Part XIV.—DIscretiInE AND REMOVAL FROM ROLL. 


Soxticrror, Ha p. INCORPORATED Law SOcIEty, 
69 L. T. 622; 9 T. L. R. 595; 37 Sol. Jo. 671, 
C. A. 

, — . Rv. 30G., 5 
Angaiations «ADM Be XsaelBe BD, Lae Soca 8) 

(1911), 27 T. L. R. 535. 

4435. Effect of order of colonial court striking 
solicitor off.}—-On the hearing of an application 
to strike the name of a solicitor off the Roll of 
solrs. of the Supreme Ct., it was proved that an 
order had been made by the Supreme Court of a 
colony to strike the name of the solr. off the roll 
of solrs. of that ct. for misconduct, but no direct 
evidence of the facts constituting the alleged 
misconduct was produced before the Div. Ct.: 
—-Held: in the absence of legal evidence of the 
alleged misconduct, the ct. could not act on the 
order of the colonial ct. alone, & the application 
must be refused.—Re A Souicitor, Hae p. INCOR- 
PORATED LAW SOcIETY, [1898] 1 Q. B. 3813 46 
W. RR. 303; 14 T. L. R. 159; 42 Sol. Jo. 200; sub 
nom. Ha p. INCORPORATED LAW Sociery, 67 
L. J. Q. B. 245; sub nom. Re M., Exe p. INCOR- 
PORATED LAW SoctEry, 77 L. T. 661, D.C. 

4436. Duty to order investigation by law society.| 
—-Re ATKINSON, L'a p. ATKINSON (1892), 9 Morr. 
1983 sub nom. Re A., Be p. A., 36 Sol. Jo. 542, 
C.. A 
winnotations -—Mentd. Re Otway, Ec p. Otwav, [1895] 1 

Q B. 812, Re Bebro, [1900] 2.Q. TB. 316; Re ILay (1913), 

110 L. fT. 473 Ze Debtor, [1928] Ch. 199, 

4437. Misconduct disclosed in actlion-—Whether 
application to strike off a further proceeding in 
action.| ~An application for the ct. to exercise 
its jurisdiction over a solr, on account of conduct 
disclosed in an action may be made in the action, 
& therefore is a further proceeding within R.S. C., 
Ord. SI, ry. 1 (a).--Re CAVE, CAVE v, CAVE (1880), 
49 1. J. Ch, 656; 28 W. R. 7643 sub nom. CAVE 
e. CAVE, Re A Sonimcrvor, 43 L. T. 157. 


(b) Jurisdiction of Law Sociely. 
See Solicitors Act, 1919 (c. 56), 5. 5. 


C. Grounds for. 
(a) In General, 

See Solicitors Act, 1843 (¢. 78), s. 29. 

4438. Defect In articles—-What amounts to defect 
~-Fraudulent admission to roll.|— An attorney 
admitted fraudulently, struck off the roll; & an 
attachment, against the master.—Aa p. HILL & 
etal ah (1775), 2 Win. BI. 991; 96 BE. HR. 
582, 

4439, —---- ------ Failure to pay proper fee.|— 
Under 9 Geo, 4, c. 49, s. 1, & Stamp Act, 1814 
(c. 184), Sched., Part I., Title Articles of Clurkship, 
an attorney who has paid £60 stamp duty on his 
articles in order to be admitted to the Ct. of 
Common Pleas at Lancaster must, in order to lus 
adinission to the Cts. at Westminster, pay an 
additional duty of £120. When an attorney, 
under such circumstances, had been admitted to 
this ct. on payment of an additional £60 only, 
the ct. on motion made within a year of such 
admission, but more than a year after his admission 
to the Ct. of Common Pleas at Lancaster, ordered 
him to be struck off the rojl unless he paid an 
additional £60 in a month: though, before paying 
the second duty, he had been informed at the 
Stamp Office that £60 was sulllcient.—Re Myrus 





voR INDIA (1922), 49 L. A. 
319.--IND, 


PART Xiv., gar SUB-SECT. 2.-~- 
(a 
4438 1. Defect in 


Tnd. App. 


‘articles —~ What 


amounts to defect—Fraudulent admis- 
sion to roll.J}—Anu attorney was struck 
off the rolls, where it was shown on 
aftidavit that during the entire period 
be was under articles he was a salaried 
clerk attending a public offlce.—Re 
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(1846), 8 Q. B. 615; 115 E. R. 969; sub nom. 
Re Myers, 15 1. J. Q. B. 209; 6L. T. O. S. 368 ; 
10 Jur. 563. 

4440. Time for making application.|— 
After an attorney has been admitted more than 
two years, it is too late to make an application to 
strike him off the rolls on the ground that he has 
not. bond fide served under articles of clerkship. 
—-ANON. (1831), 9 L. J. O. S. K. B, 321. 

Bene ——~-—— --—.]—R. v. WALSH (1837), 1 Jur. 

4442. .]|—An application to strike an 
attorney off the roll, made under Solicitors Act, 
1843 (ce. 73), s. 29, is not too late if made on the 
same day a twelvemonth after his admission. 

The ct. has a discretion in granting a rule under 
the foregoing section. 

An articled clerk, whilst serving under his 
articles, was appointed to & voluntarily served 
the office of churchwarden, & on an application 
after his admission to strike him off the roll for 
the above cause, the ct. in its discretion, refused 
the rule.—Re Lry (1849), 138 L. T. O. S. 262. 

4443. Verdict against solicitor in civil suit— 
Libel.’—The ct. will not strike an attorney off the 
roll, on the ground that a verdict in a civil suit 
has been found against him for a libel.—Ewy p. 
-, (1833), 2 Dowl. 110; sub nom. Re Dicas, 2 
Iu. J. Kx. 267. 

















(b) Acting as Agent for Unqualified Person. 

See Solicitors Act, 1843 (c. 73), 8. 32. 

4444, Liability of solicitor to be struck off— 
Whether power of court discretionary.|—-(1) Solici- 
tors Act, 1843 (c. 73), s. 32, cnacts that, 1f a solr. 
shall wilfully & knowingly act as agent in any 
action or suit. for an unqualified person, or permit 
his name to be used in any action or suit for the 
profit of an unqualified person, then such solr. 
“shall & may be struck off the roll, & for ever after 
disabled from practismgy as an attorney or solr. : 
—Held: the ct., instead of striking off the rolls 
a Bolr. Who has brought himself within this sect., 
has a discretion, under its general authority over 
solrs., to infbect a minor punishment, such as 
suspension from practice, notwithstanding the 
words in the sect., that such solr. “‘ shal] & may be 
struck off the roll.” 

(2) A solr. made a verbal agreement with a debt 
collector, who had started a trade protection 
society for the recovery of debts, to act for the 
debt collector as his solr. in all county ct. matters, 
upon the terms that when the solr. recovered a 
debt & costs he should bring the debt collector 
the whole amount, & the debt collector should 
return half the costs to the solr., retaming one- 
half of the costs for himself, but taking the solr.’s 
receipts for the whole, & when no costs were 
recovered no division of costs should take place. 
This bargain was acted upon in many cases, & 
wherever the full debt & costs were recovered the 
solr. divided the costs with the debt collector, 
but| when no costs were recovered no division of 
costs took place, & the solr. received no costs :— 
Held: the solr. had brought himself within 
Solicitors Act, 1843 (c. 73), s. 32, as constituting 
himself, within that sect., the agent of the debt 
collector, an unqualified person, &, in the circum- 
stances of the case, he ought to be suspended from 
practice for one year.—Re A Souiciror, #r p. 


Ripowr (1839), 3 Out. Dig. 6524.—CAN, 

g. Necessity for misconduct.) — To 
justify an order Lo strike a solr. off 
the rolls there must be personal mis- 
conduct. Re McCatgurEy & Walsu 
(1883), 3 O. R. 425.—CAN, 
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Sect. 1.—Enforeement of discipline: Sub-sect, 2, C. 
(6), (c), (d) de (e) 4] 


a teeta Law Society (1890), 63 L. T.. 350, 


Annotation :---Asto (1) Expld. Re Burton & Blinkhorn, {1903] 
2K. B, 300. 


4445. What amounts to acting as agent.]—Re 
A Souiciror, Zz p. INCORPORATED Law SOCIETY, 
No. 4444, ante. 

Agreements between qualified & unqualified 
persons.]—See Part XV., Sect. 4, post, 


(c) Employment of Person Struck Off Roll. 
See Solicitors Act, 1928 (c. 22). 


(d) Permitting Use of Name by Unqualified 
Person. 

See Solicitors Act, 1843 (c. 73), s. 32. 

4446. Liability of solicitor to be struck off.]— 
The ct. struck two attorneys off the roll for know- 
ingly permitting an unqualified person to practise 
as an attorney in their names, for his own profit, 
contrary to 22 Geo. 2, c. 46, & sentenced the un- 
qualified person to be imprisoned for three months 
in the prison of the ct. The latter being previously 
a prisoner for debt, was ordered by the ct. to be 
brought up without a day rule, on a suggestion 
that he was unable to pay the expense of the day 
rule.—e CLARK (1823), 3 Dow. & Ry. K. B. 260. 
Annotation :—Apld. Z2e Palmer (1835), 4 L. J. K. B. 110. 


4447, -——-.]—-Re WuirmarsH (1883), 27 Sol. 
Jo. 8683, D.C. 

4448, ———.|—-Re A Souiciror, Re SIMMONS 
(1886), 21 L. Jo. 462, D. C. 

4449, ———.|—-Re A Soniciror, Ex p. INcoR- 


PORATED Law Society (1896), 12 'T. L. R. 341; 
40 Sol. Jo. 440, D.C. 
4450. —---.|.—e A Souiciror, Lx p. INCcOR- 
PORATED LAW Society (1900), 44 Sol. Jo. 676, D.C. 
4451. -|—Re OsBorNE & JONES & SMITH 
(1905), 49 Sol. Jo. 597, D. C. 

4452. -—— Whether power of court discre- 
tlonary.j|— A superior ct. is bound, upon sum- 
mary application under 22 Geo. 2, c. 46, 5. 11, to 
order an attorney who is shown to have allowed an 
unqualified person to practise in his name in such 
ct. to be struck off the roll. But that ct. only 
from which the abused process issues, can, upon 
summMary application under this enactment, order 
the attorney to be struck off the roll. 

Where, upon such an application under this 
statute, the ct. referred it to the master to say 
whether in any instance the unqualified person 
had, with the permission of the attorney, practised 
in that ct., the rule can be made absolute only upon 
its appearing by the master’s report that the case 
is within the statute, not upon the ground of a 
general jurisdiction of the ct. over its officers.— 
te PALMER (1835), 2 Ad. & El. 686; 4 Nev. & 
M. K.B. 529; 1 Har. & W.55; 4L.J.K.B.110; 
111 E.R. 263. 

Annotation :-—Refd. Fe Stewart (1868), L. R. 2 P. C. 88. 

4453, —~-— ——- .J—Re Hicks & AbBortr (1883), 
28 Sol. Jo. 90, D. C. 

Annotation :—Refd. Re Kelly (1894), 43 W. I. 191. 

4454, -|—Ite A SoxniciTor, Re WALL 
(1888), 4 T. lL. R. 749; sub nom. Re GRAYSYTON, 
tie Watt, 32 Sol. Jo. 680, D. C.; on appeal, 
4'T. L. R. 772, C. A. 


Annotations :—Expld. He Burton & Blinkhorn, 
K. B. 30u. Retd. ke Kelly (1894), 43 W. R. 19 
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SOLICITORS. 


4455. ete upon an applica- 
tion to strike a solr. off the rolls for an offence 
under Solicitors Act, 1843 (c. 73), s. 82, such as 
allowing an unqualified person to practise in his 
name, the ct. may have a discretionary power to 
inflict a punishment short of striking him off the 
rolls, yet, if the ct. does make an order striking 
him off, it has no power afterwards to re-instate 
him, the direction in the sect. being absolute that, 
as the consequence of such an order, he shall for 
ever thereafter be disabled from practising as a 
solr.—Re Lams (1889), 23 Q. B. D. 477; 58 
L. J. Q. B. 450; 61 L. T. 374; 37 W. R. 665; 5 
T. L. R. 619, C. A. 

Annotations :—Consd. Re Kelly, [1895] 1 Q. B. 180; Re 

Burton & Blinkhorn, [1903} 2 K. B. 300. 

4456. .]|—Solicitors Act, 1843 (c. 73), 
s. 32, which enacts that a solr. ‘ shall & may be ”’ 
struck off the roll for certain specifled offences, 
does not give the ct. a discretion to inflict upon the 
offending solr. any less punishment than that of 
striking him off the roll.—Re KEl.y, [1895] 
1Q. B. 180; 43 W. R. 1913; sub nom. Re KELLY, 
Ew p. INCORPORATED Law Soctary, 64 L. J. Q. B. 
129; 71L. T. 843; 89 Sol. Jo. 115; 15 R. 106; 
sub nom. Re A. SouiciTror, 11 T. L. R. 102, D.C. 
Annotations :—Folld. Re Burton. & Blinkhorn, [1903] 2 

K. B. 300; Re A Solicitor, Re Jones, Hz p. Same (1903), 

47 Sol. Jo. 711. 

4457. 
s. 32, which enacts that a solr. “ shall & may be 
struck off the roll for certain specified offences, 
does not give the ct. a discretion to inflict upon the 
offending solr. any less punishment than that 
of striking him off the roll.— Re BURTON & BLINK- 
HORN, [1903] 2 K. B. 300; 72 L. J. K. B. 752; 
89 L. T. 549; sub nom. Re BURTON & BLINKHORN, 
Ex p. INCORPORATED Law Society, 51 W. fh. 
668; 19 T. L. R. 5813; sub nom. Re A SOLICITOR, 
Re BLINKHORN, Ea p. SAME, 47 Sol. Jo. 711, D. C. 

4458, —— .|—J?e A Souiciror, Re JONEs, 
Ex p. SAME (1903), 47 Sol. Jo. 711, D.C. 

445 Nhere a solr. knowingly 
permits an unqualifled person to use his name 
contrary to Solicitors Act, 1843 (c. 73), 5. 32, the 
ct. has no discretion to inflict a less punishment on 
the solicitor than that of striking him off the roll. 
But where on appeal the solr. denies that he in 
fact knew what was being done by the unqualified 
person, the inference to be drawn from the solr.’s 
conduct to the contrary gives the ct. a discretion, 
ay, the proceedings against the solr. being of a 
quasi-criminal character, such a charge cannot 
be held to be established on suspicion or sup- 
position, & the ct. in that case has discretion to 
punish the offence by suspension.—_-Re 'T'wo 
Soxticirors, La p. INCORPORATED LAW SOCIETY 
(1909), 53 Sol. Jo. 342, C. A. 

4460. What amounts to permission—Object of 
Solicitors Act, 1843 (c. 73).|—-The mischief agaist 
which Solicitors Act, 1843 (c. 73), s. 32, was 
directed is the practice of acting as an attorney 
or solr. without being duly qualified. The offence 
prohibited by that section is not the mere per- 
mitting your name as an attorney or solr. to be 
made use of in an action or suit, ‘upon the 
account or for the profit of an unqualified person, 
but doing it in such a manner as ‘ thereby to 
enable such unqualified person to appear, act or 
practise in any suit at law or in equity.”’—Scotr 
v. MILLER (1859), John. 220; 28 L. J. Ch. 584 ; 














.J—Solicitors Act, 1843 (c. 78), 


’ 
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: PART XIV. SECT. 1, SUB-SECT. 2.—C. (b). 
4445 i. [hal amounts to acting us agent. |—INCORPORATED LAW SOCIETY v. VEKSFELD, [1909] T. 8. 309.—S. AF. 


PART XIV. SECT. 1, SUB-SECT. 2.—C. (d). 


N. 


i. Liabilit Bolicitok t : 7 ‘ 
i Wee he nun” o be struck off.}—-Ite RAWLINGS & LEVIEN, Hz p. CaRD (1889), 10 N. 8. W.L. R. 48; 5 


Part XIV.—DIscIPLINE AND REMOVAL FROM ROLL. 


33 L. T. O. S. 270; 5 Jur. N. S. 858; 7 W. RB. 
470; 70 E. R. 404. 

4461. ——.]—Re Jackson & Woon, No. 4762, 

st. 
POqAG2. ---—.]—-The ct. refused to strike an 
attorney off the roll on an affidavit which stated 
that a person who had lately been his clerk & who 
lived at a town eight miles distant from the 
residence of the attorney, & carried on business at 
an office, over the door of which was written the 
attorney’s name, but that he only attended on 
market days, & then transacted all his business 
at an inner, on the ground that it should have been 
shown that such person cither participated in the 
profits or carried on business on his own account.— 
Re GARBUTT (1824), 2 Bing. 74; 9 Moore, C. P, 
167; 180 E.R. 233. 


Annotations :—Folld. Re King (1834), 1 Ad. & El. 560. 
Refd. Re Palmer (1835), 2 Ad. & El. 686. 


4463. -|—In affidavits filed to support an 
application to strike an attorney off the roll for 
suffering an unprofessional person to carry on 
business for him as his clerk, contrary to 22 Geo. 2, 
c. 46, s. 11, it is not sufficient to state facts from 
which the ct. may infer that the parties shared 
the profits; the prosecutors must state their 
belicf that such was the case, unless the facts are 
such as cannot lead to any other conclusion. The 
mere fact of the attorney having employed an 
unprofessional person to carry on business for him 
as his clerk, at a place ninety miles distant from 
the attorney’s own residence, is not sufficient 
ground for such an application.—Re KIn@ (1834), 








1 Ad. & El. 560; 8 Nev. & M. K. B. 716; 110 
HK. R. 1321. 
44.64. .] —~Re PALMER, No. 4452, ante. 
4465. ——.|—-Re A Souiciror, Re SIMMONS 
(1886), 21 L. Jo. 462, D.C. 
66. }—Re A Sowiciror, Bx p. Ixcor- 





PORATED Law Society, Jie HWATTERSLEY, Lr p. 
INCORPORATED LAw Society (1890), Times, Aug. 7, 
\ 


eo MS 

4467. .|—A solr. purported to act for, & 
subsequently to employ, unqualified persons. He 
allowed them to carry on a business in his name, 
in the course of which they solicited money 
from the friends of prisoners, & obtained permission 
to see prisoners awaiting trial, with offers of legal 
assistance. The solr. exercised no supervision 
over them, but received various sums as his share 
of profits :—Held: the solr. was guilty of pro- 
fessional misconduct.—Re D., Ka p. Law SociEty 
(1911), 56 Sol. Jo. 93, D.C. 

4468. Who is an unqualified person—Solicitor 
failing to take out certificate.|\—Re Hopason & 
Ross, No. 4763, post. 

Agreements between qualified & unqualified per- 
sons.|-—See Part XV., Sect. 4, post. 





(e) Conviction of Crime. 
i, In General. 

4469. In respect of what proceedings—Offence 
not committed qua solicitor.|—Upon an applica- 
tion by the Incorporated Law Society to strike 
the name of a solr. off the roll, it appeared that he 
had been summarily convicted of allowing houses, 
of which he was the landlord, to be used by the 
tenants as brothels:—Held: a solr. may be 
struck off the roll for an offence which has no 
relation to his character as a solr., the question 
being whether it is such an offence as makes a 
person guilty of it unfit to remain a member of 
the profession. Conviction for a criminal offence 
prima facie makes a solr. unfit to continue on the 
roll; but the ct. has a discretion, & will inquire 
into the nature of the crime, & will not as a matter 
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of course strike him off because he has been con- 
victed: & the ct. considered that in the present 
case the nature of the offence was such that the 
solr. ought to be struck off the roll._—Re WEARE, 
[1893] 2 Q. B. 489; 62 L. J. Q. B. 596; 68 J.P. 
6; sub nom. Re A Soricitor, Fx p. INCORPORATED 
Law Society, 69 L. T. 522; 9 T. L. R. 595; 37 
Sol. Jo. 67], C. A. 


Annotations -—Consd. fe A Solicitor, Hxe p. Law Soc. 
(No. 25) (1911), 27 T. L. R. 535. Refd, R. v. Incorporated 
Law Soc., [1895] 2 Q. B. 456. 


4470. Offence not of pecuniary character.]— 
Where a solr. has been convicted of a crime which 
is not in itself a pecuniary offence, the ct. will, 
if the crime is of such a character that it is 
expedient for the protection of the public & the 
profession that the solr. should be struck off the 
roll, order that he be struck off accordingly. 
Therefore, where a solr. had lent large sums of 
moncy belonging to clients to a third person for 
speculative purposes, & in consequence of the 
money having been lost became so depressed that 
he attempted to murder his wife & afterwards 
to commit suicide, & he had been sentenced to 
penal servitude, the ct. ordered him to be struck 
off the roll.—e Cooper (1898), 67 L. J. Q. B. 
276, D.C. 

4471. —-— Felony.|—An attorney convicted of 
felony was struck off the roll, though he had been 
burnt in the hand & suffered imprisonment pur- 
suant to his sentence, five years before, & no mus- 
conduct imputed to him since. He 1s an unfit 
person to practise as an attorney.—lx p. BROUN- 
SALL (1778), 2 Cowp. 829; 98 KB. R. 1385. 
Annotations :-—Apld. Stephens v. Hill (1842), 10 M. & W. 


28; Re Weare, [1893] 2 Q. B. 439. Refd. Re King (1845), 
8 Q. L.129; Re Dillet (1887), 12 App. Cas. 459. 


-—— Particular offences.!—-See Sub-sect. 2, 
C. (€), post. 

4472. When Ilability arises—-On conviction— 
Although reversed on technical grounds.|—An 
attorney of this ct. was convicted & received 
Judgment on an indictment charging a conspiracy 
to defraud parties of goods, & that, in pursuance 
thereof, one conspirator obtained the goods on 
credit, & the attorney seized them by a collusive 
execution which he sucd out against such con- 
spirator. Judgment was reversed for mnsufficency 
of the indictment :—AHeld: a sufficient ground 
for striking him off the roll, though no affidavit 
was nade that he had comnutted the offence, but 
only that he had been convicted; & though he 
deposed that the moncy produced by the execution 
was justly due to him from such alleged con- 
spirator, & denied that he had been ‘ a party or 
privy to such criminal conduct,” as was stated in 
the indictment, or that it contained any offence 
punishable by law; the affidavit not specifically 
denying the conspiracy, or that the act charged 
was done in pursuance of it.—Re KING (1845), 8 
Q. B. 129; 1 New Pract. Cas. 331; 15 L. J. Q. B 
2; 6L.T.0.8. 149; 10 Jur.7; 115 E.R. 823, 


Annotations :--—Retd. Re Hill (1868), 9 B. & S. 481; Re 
Dillet (1887), 12 App. Cas. 459. 


4473. Discretion of court—Solicitor pre- 
viously suspended for same offence.|—It is not 
an inflexible rule that a solr. who has been con- 
victed of felony will as a matter of course be 
struck off the rolls. Therefore, where a solr., 
having been employed as clerk by a firm of solrs., 
& having embezzled money belonging to thom, 
for which he was suspended by the ct. from practice 
for eighteen months, was subsequently convicted, 
on precisely the same facts, of embezzlement, & 
sentenced to imprisonment :—Held: as all the 
facts which were now before the ct. were before 
the ct. when the solr. was suspended, except 
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Sect. 1.—Enforcement of discipline: Sub-sect. 2, C. 
(e) 4. &2.,(f) &(g), &.; sub-sects. 3, 4 & 5. 
2: Sub-sect. 1.] 


the fact of his subsequent conviction for the 
felony, it would be unfair to punish him again for 
the same offence by striking him off the rolls.— 
Re A Soutcrror, Lx p. INCORPORATED Law 
Society (1889),37 W. R. 598 ; 5 T. L. R. 486, 6. A, 
Annotation :—Refd. Re Wearo, [1893] 2 Q. B. 439, 

4474, —— Liability dependent on nature 
of offence.|—Re WEARE, No. 4469, ante. 

4475. —— ——-- Striking off expedient for 
protection of public & profession.]|—-Re Coorrer, 
No. 4470, ante. 

4476. -—-—— As to postponement of striking 
se eS ct. granted an application by a solr. 
undergoing imprisonment, consequent, on a con- 
viction for receiving stolen goods, that he should 
be struck off the rolls until he had been liberated 
& had an opportunity of contesting his con- 
Mey onir He A Souicrtor (1891), 7 T. L. R. 420, 

4477. .|-—Re A Soricrror, 2x p. 
INCORPORATED LAW Society (1896), 40 Sol. Jo. 889. 
































4478. -- |—fRe JELLICOE, Hr p. 
INCORPORATED LAW Society (1898). 43 Sol. Jo. 
192, DD. C. 

4479, ---— ~--—— |—Re Warts, x p. 








INCORPORATED LAW Society (1899), 43 Sol. Jo. 
192, D. ¢. 
n. Particular Offences, 
4480. Obtaining money by threats.]-—R. ». 
SOUTHERTON (1805), 6 Fast, 126; 102 K. R. 1235. 


Annotations :—Distd. Er p. Warren (1835), 1 Har. & W. 113. 
Apld. Re Weare, [1893] 2 Q. B. 439. Refd. Re Blake 
1860), 3 EK. & i. 34; Re Strong (1885), 53 L. T. 694. 

entd. R. v. Crisp (1818), 1 B. & Ald. 282; R. vv. Smith 
(1849), 2 Car. & Kir. 882. 


4481. Conspiracy.|—A conviction of conspiracy 
is not of itself a sufficient ground for striking an 





attorney off tho roll—Re --——-- (1832), 1 Dowl. 

174 

Annotahon -—Distd. Re King (1845), 6 L. T. O. S, 149. 
4482. .}—Re -- --~ (1813), 2 L. T. O. S. 126. 
4483. -.|—Re KKina, No. 4472, ante. 





4484. Perjury.;—The ct. will not strike an 
attorney off the rolls, on an affidavit alleging a 
distinct case of perjury, unless enough appear on 
his own admission to render the interposition 
of a jury unnecessary.—fe --— (18388), 1 Will. 
Woll. & H. 355; 3 Nev. & P. K. B. 389. 

4485, ——.]|—Re Garner, No. 4688, post. 

4486. Obtaining money by false pretences.] 

~--— (1843), 2 L. T. O. S. 126. 

4487. |—Re Situ (1852), 20 L. T. O. S. 
72: 16J.P. Jo, 774. 

_ 4488. ———.]—-Re PATTISON (1854), 22 L. T. O. S. 
259, 


4489. --—- .]-—Re Exton (1897), 13 T. L. BR. 











SOLICITORS. 


INCORPORATED Law Society (1896), 18 T. L. R. 

135, ID. C. 

4490. J—Re Jeruicot, Ex p. INCORPOR- 

ATED LAw Society (1898), 43 Sol. Jo. 192, D. C. 
4491, ——-.]-—Re Warts, Ha p. INCORPORATED 

Law Sociery (1899), 43 Sol. Jo. 192, D. C. 

4492. Forgery.|—Re Waker (1844), 3 L. T. 

O.S. 105. y 
4493. Embezzlement.|—-te RICHARDS — (1857), 

29 L. T. O. S. 162; previous proceedings, 29 

L. T. O. S. 108. 
4494, ——~.]-—Where an attorney was convicted 

of embezzlement, & sentenced to seven years 

penal servitude, in July, 1861, an application to 
strike him off the roll was held not to be too late 
in Michaelmas Term, 1862. The rule for that 
purpose may be served upon prisoner.—Re 

THOMPSON (1862), 13 C. B. N.S. 288; 7 1 T. 

327; 143 KH. R. 115. 

4495. Permitting use of premises as brothel.|—- 

Re WEARE, No. 4469, ante. 
4496. Unnatural offences..—The difficulty is 

that there are cases unconnected with fraud, but 

so disgraceful in their nature, e.g. if a solr. were 
convicted of an unnatural offence, that the ct. 
would undoubtedly interfere. That is true, but 
this is not such a case (WILLS, J.).--Re A Sout- 

CLTOR (1893), as reported in 37 Sol. Jo. 405, D.C. ; 

subsequent procecdings, sub nom. Ite WEARE, [1893] 

2Q. B. 439, C. A. 

Annotations :—Mentd. R. v. Incorporated Law Soc., [1895] 
2Q. B. 456; Re A Solicitor, Hr p. Law Soe. (No. 25) 
(1911), 27 T. L. TR. 535. 

4497. Attempt to murder.]—Re Coover, No. 

4470, ante. 

4498. Attempt to commit suicide.]|—-Re CoorEn, 

No. 4470, ante. 


(f) Professional Misconduct. 

4499. General rule.|—Where a solr. is guilty of 
malpractices, he may be degraded by applying 
to strike him out of the Roll of solrs.—ANON. 
(1741), 2 Atk. 178; 26 HK. 1h. 508. 

What amounts to.}|—Sce Sect. 2, post. 


(g) Corrupt Practices at Elections. 

See Corrupt & THegal Practices Prevention Act, 
1883 (c. 51), 8. 88 (7); Municipal Elections, Cor- 
rupt & Iegal Practices Act, 1884 (c. 70), 8. 28. 

What are corrupt practices.]|—See HLECTIONS, 
Vo]. XX., pp. 71-103. 


D. Procedure. 
See Sect. 3, post. 





SUB-SECT. 3.—PAYMENT OF COSTS 1N LIEU 
OF STRIKING OFF. 

See, now, Solicitors Act, 1919 (c. 56), s. 5. 

4500. When ordered.]—An attorney who had 


392, C. A.3 affg. S. C. sub nom. Ite HLton, Hx p. . taken out his certificate for the current year, but 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (e) i. 


44741. When hability arises — Dis- 
cretion of court—Liabiluty dependent on 
nature of offence.|\—Re CiaND!t CHARAN 
MILLER, GLEADER (1920), 24 C. W. N. 
755.—IND. 

4474 ii. —-— - —--.--The mero 
fact, that an attorney has been con- 
victed of a crime is not In itself con- 
clusive that his name wil] be removed 
from the roll of practitioners. The ct. 
must consider whether taking tho 
nature & circumstances of the crime 
into consideration the attorney con- 
cerned is a fit & proper person to be 
an officer of the ct.—INcoRPORATED 

{1918] 


h. -.J]— T'wo attorneys baving 
been convicted of crimes, struck off 
the rolls at the instance of the Law 
Nano: (1831), Glaseock, 55. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (e) ii. 


4492i. Forgery.|- An attorney con- 
victed of forgerv will be struck off the 
roll, & the ct will act upon the verdict, 
if satisfied of its correctness.—ANON. 
(1834), Hayes & Jo. 583.—IR. 

4402 ii. —--—.]— Re SMYTHIES (1871), 
Mac. 702.—-N.Z, 

4493 i. Embeszelement.|—-SOcIknTyY OF 
SOLICITORS IN THE SUPREME COURTS 
OF SCOTLAND v. PENNELL, [1927] S. C. 
280.— SCOT. 


PART XIV. SECT. 1, SUB-SECT. 3. 
4500 §. When ordered.|—-Re WLiTou- 


tarps (1916), 16S. R. N.S. W. 13 33 


W. W. N. 6.—AUS 


4500 ii. ———.]--I?e AN ATTORNEY 
(1873), 34 U. C. R. 246.—CAN. 

4500 iii. ——--.]— Re KNow.es (189+) 
16 P. R. 408.—CAN. 

4500 iv. ———.}—Fte HK. (1893), 12 
N. Z% L. RR. 26.—N.Z. 

4500 v. -. }—INCORPORATED LAW 


Society v. VAN NIEKERK (1908), 25 
S. C. 809.—S. AF. 

4500 vi. -}—Where an attorney 
had, in giving evidence, admitted 
receiving payment from deft. while 
acting for pltf., the ct., in view 





Part XIV.—DIscirPLINE AND REMOVAL FROM ROLL. 


had neglected to do so for two years preceding, 
sued by attachment of privilege without being 
re-admitted. ule to strike him off the rolls was 
discharged, on payment of costs to deft.—CooKE 
vy. LEGGATT (1825), 3 L. J. O. 8S. BK. B. 134. 

4501. J—On a reference to the protho- 
notary of a rule for striking an attorney off the 
roll, on a charge of having hired sham bail in error, 
the officer reported that the attorney did not 
actually hire the bail, but was aware that they 
were hired. The ct. discharged the rule on the 
terms of the attorney paying all the costs of & 
occasioned by the Sa nage oat elt v. WARNE 
(1834), 4 Moo. & 8. 470; subsequent proceedings 
(1835), 1 Scott, 537. 








4502. .]|—CLEMENTSON v. AMOS (1848), 10 
L. T. O. S. 429. 
45038. ——-.]—Re SOLIciror (1883), 27 Sol. Jo. 


683, D. C. 

Annotation :—Refd. Sadd v. Griffin, [1908] 2 K. B. 510. 
4504. .]|—Ae A Soricrror (1891), 8 T. L. R. 

75; 36 Sol. Jo. 80, D.C. 











4505. .|—Re A Soniciror, Ex p. INCOR- 
PORATED LAW SOCIETY (1897), 41 Sol. Jo. 726. 

4506. ——-.]—Re A Soniciror, Ex p. INCoR- 
PORATED LAW SOCIETY (1898), 42 Sol. Jo. 397. 

4507. ——--.]--Re A SoLtcrror (1902), 46 Sol. Jo. 
531. 

4508. Jj-~Re A Soxicrror, Ka p. INcCOR- 
PORATED LAW Society (1905). 50 Sol. Jo. 45. 

4509. ——-.|—A client agreed with a solr. to 


conduct legal proceedings on his behalf for the 
lump sum of £70. On Nov. 12, 1907, counsel 
was instructed to appear in the matter, & lus brief 
was marked three guineas & one guinea. The 
client paid the solr. £50 on Apr. 19, 1907, & the 
remaining £20 on Nov. 15, 1907.) The barrister'’s 
clerk applied on a number of occasions for the 
yayment of the fees marked on the brief, but on 

ay 1, 1910, the fees had not been paid. The 
matter having been brought before the Law 
Society by the Bar Council, the solr. on May 25, 
1910, paid the fees in full, stating in a Iectter by 
the solr. to the Bar Council that he had distin- 
guished the case from one in which a payment had 
been received from a client on account of counsel’s 
fees, or where the fees had been set out in a bill of 
costs, & the bill paid, & also pleading poverty. 
It appeared that the matter in respect of which 
the lump sum had been paid was an action in the 
igh Ct., in which the client was a party :---Held: 
the solr. had committed professional misconduct 
within Solicitors’ Act, 1888 (c. 65), & the order 
was made that the solr. should pay the costs of 
the inquiry before the Law Society, & of the 
application to the ct.—-Re A Soniciror, La p. 
Law Socrety (1910), 55 Sol. Jo. 49. 

4510. }—The Law Society found that 
resp. by his interest in & connection with a debt 
collecting assocn. had been guilty of professional 
wisconduct :—Held: this finding was right, but 
as respt., on becoming aware that his connection 
with the assocn. was unprofessional, at once 
severed his connection with it, it was sufficient to 
order him to pay the costs of the proceedings.— 
Re A Soniciror, Fx p. Law Society (1913), 29 
T. L. R. 354. 





of mitigating circumstances, mercly 
ordered the attorney to pay the costs 
of the application to have his name 


—Re DREW (1920 


), 20 8S. 
463: 37 N.S. W. W.N. 1 
———.J—SMYTHIES v. MACAS- 
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SUB-SECT. 4.—SUSPENSION. 
See, now, Solicitors Act, 1919 (c. 56), 8. 5. 
4511. Discretionary power of court.]—Re BLAKE, 
No. 4519, post. 
one ——--.]---Re CARLYLE (1891), 36 Sol. Jo. 


——-~- Solicitor acting as agent for unqualified 
person.]—See Part XV., Sect. 6, post. 
Solicitor permitting use of name by un- 
qualified person.|—See Part. XV., Sect. 5, post. 

4513. Option as to date of suspension—Effect of 
exercise of option.|—Re A Sonicrror (1898), 42 
Sol. Jo. 718. 

Grounds for.]—-See Sect. 2, post. 

Procedure.}— See Sect. 3, post. 








Svun-SEctT. 5.—OTHER METHODS OF ENFORCEMENT. 

4514. Restraint of renewal of certificate—With- 
out leave.]—-From the evidence given by a solr. in 
an action in the Ct. of the County Palatine of 
Lancaster he appeared to have been guilty of 
gross misconduct in his character of solr. as to 
one of the mtges. to which the action rclated. 
Pitfs. in the action having appealed, the conduct 
of the sulr. came under the consideration of the 
Ct. of Appeal, who directed the official solr. to take 
proceedings. The official solr. accordingly moved 
in the Ct. of Appeal for an order calling on the solr. 
to explain his conduct or that he might be struck 
off the roll. The solr. had not taken out his 
certificate for several years & did not take any 
notice of the application. The ct., under the 
special circumstances of the case, did not think 
fit to strike him off the roll or suspend him, but 
made an order restraining him froin applying to 
renew his certificate without the leave of the ct.— 
Re WHITEHEAD (1885), 28 Ch. D. 614 ; 641. J. Ch. 
796; 521. T. 703; 33 W. BR. 601, C. A. 


Srecr. 2.—WHAT AMOUNTS TO PROFESSIONAL 
MISCONDUCT. 
SuUB-SECT. 1.—IN GENERAL. 


4515. Standard of conduct required from solici- 
tors—Standard of solicitors of good repute & com- 
petency.]—If it is shown that a solr.,in the pursuit 
of his profession, has done something with regard 
to it which would be reasonably regarded as dis- 
graceful or dishonourable by his professional 
brethren of good repute & competency, the Law 
Society will be justified in finding that he has 
been guilty of misconduct within Solicitors Act. 
1888 (c. 65), 8s. 13, & the standard of professional 
conduct adopted by the society will be that of 
the ct. 

I do not think I need attempt to add anything 
to the definition which was given in Allison v. 
General Council of Medical Kducation & Registra- 
tion, [1894] 1 Q. B. 750 (Daruine, J.).—Re A 
Souiciror, Ha p. Law Society, [1912] 1 K. B. 
302; 8L TI. J. K. B. 245; 105 L. T. 874; 28 
T. L. R. 50; sub nom. Re G., Bx p. Law Socirry, 
56 Sol. Jo. 92, D.C. 

Annotation :—Apprvd. Re A Solicitor (No. 2) (1924), 93 

L. J. K. B. 761. 


R. N. 8. W 


3. W. 612.—S. AF. 
60.—AUS. 


PART XIV. SECT. 2, SUB-SECT. 1, 








4511 il. 
struck off the roll.—-INCORPORATED apy (1883),1.N.Z.L. R.C. A. 203.— —,, ABLS A: Standard of conduct required 
cay SocrETY v. COETZEE (1919), N.Z. of good repute. d> comp 1 Be 
- P. D. 19.—8, AF. 4511 iil, ——.]—-Re H. P. (1884), 2 RR, Fe A——-, [1927] S. A. 8. R. 
N. Z L. R. 0. A. 97.—N.Z. 58.—AUS. 


PART XIV. SECT. 1, SUB-SECT. 4. 


45111. Discretionary power of court.) Socrery v. 


k. Champerty. ]—INCORPORATED LAW 
Reip (1908), 25 S. Cc. 


4515 ii. ——- ——-.]—~ke Brann, 
{1918] N. ZL. R. 202.--N.Z. 
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Sect. 2.—What amounts to professional misconduct: 
Sub-sects. 1 & 2, A. & B.] 


4516. Whether misconduct must be in relation 
to professional business.1——A verdict having been 
obtained against an attorney in an action for 
publishing a libel of a very aggravated nature, but 
in which the jury only gave 1s. damages, the ct. 
refused to strike him off the roll onthe mere 
ground of the publication of the libel. Semble : 
the ct. will not strike an attorney off the roll, 
unless for some misconduct in his business of 
attorney, or when criminal proceedings have been 
taken against him.—Ez p. (1883), 2 Dowl. 
110; sub nom. Re Dicas, 2 L. J. Ex. 267. 

4517. |The ct. will not entertain a 
motion to strike an attorney off the rolls, on the 
application of a party who has been his client, on 
the suggestion of gambling frauds committed 
since the termination of the business which the 
attorney conducted for him; there being also 
proceedings pending in equity in respect. of the 
same frauds.——Re ~—— (1843), 12 L. J. Q. B. 331; 
sub nom. Re Cook, Lx p. STRATFORD, 1 L. T. O. S. 
311; 7 Jur. 512. 

4518, ——-—.]— An attorney cannot be called upon 
to answer an affidavit, the effect of which is to 
charge him with fraud or conspiracy in matters 
in which he has been engaged wholly unconnected 
with his business as an attorney. For such mis- 
conduct he should be indicted.—Re -~ — (1855), 
24 L. T. O. S. 287; 8 W. R. 181 (b). 

4519. -}—The summary jurisdiction of the 
ct. over its attorneys is not limited to cases in 
which they have been guilty of misconduct such 
as amounts to an indictable offence, or arises in the 
ordinary course of their professional practice ; 
but extends to all cases of gross misconduct, on 
their part, in any matter in which they may, 
from its nature, fairly be presumed to have been 
employed in consequence of their professional 
character. B.lent money to an attorney, whom he 
had previously known & employed as such, on the 
security of the attorney's promissory note for the 
amount, & of the deposit by the attorney of a deed 
of assignment to him of a intge. on an estate in 
Ireland, by which a greater amount than H.’s 
loan was secured to the attorney. Theo estate 
getting into the Irish Incumbered Estates (t., 
the attorney borrowed the deed of B. for the 
purpose, as he alleged to B., of supporting his 
claim in that ct., but in reality in order to obtain 
from that ct. payment of the amount secured to 
him by the deed. Having, by production of the 
deed to the ct., established his right to that pay- 
ment, he returned the deed to B., & afterwards 
received out of ct. the whole of the amount. which 
he claimed. He never informed B. of this, but 
appropriated the whole amount to his own pur- 
poses, & continued for several years afterwards 
to pay B. interest on his loan. He then became 
insolvent, & B. in consequence lost the whole of 
the money advanced by him. Upon these facts 
the ct., holding that the attorney had been guilty 
of gross misconduct, suspended him from prac- 
tising for two years.—_Re BLAKE (1860), 3 BE. & E. 
$4; 301. J. Q. B. 32; 21. T. 420; 6 Jur. N.S. 
1242; 121 3K. R. 357. 

Annotations :—Apld. Re Hill (1868), L. lt. 3 Q. B. 543; 











45161, Whether misconduct must be 
in relation to professional business. }— 
die WALLACE (1866), L. R. 1 P. CO. 
283.—CAN. 

4516 ii, ——. 
29 Man. L. R, 3 

4516 iil. ——.)—Re PLEADER (1900), 


Lewelad BRaTry (1919), 
8.—CAN. 


I. lL. R. 24 Mad. 17.—IND. 


4516 iv. —-—.]}—Ite A SECOND-GRADE 
ee (1918), I. L. RR. 42 Mad, 111. 


4516 v. ---—.]—Ite BAILLIE (1915), 
34.N, ZL. R. 705.—N.Z. 


SOLIcIToRS. 


Re Strong (1885), 53 lL. T. 694. Consd, Re A Solicitor 

(1890), 25 Q. B. D. 17. 

4520. .J—A solr. is amenable to the sum- 
mary jurisdiction of this ct. although the mis- 
conduct of which he has been guilty did not arise 
in a matter strictly between solr. & client, but in 
a loan transaction, if the circumstances are such 
as to afford a fair presumption that, but for his 
character of solr., the matter complained of would 
not have been entered into.—He Strone (1885), 
538 L. T. 694; 505. 2.148; subsequent proceedings, 
31 Ch. D. 278, C. A. 

4521. —-—~- Misconduct sufficient to constitute bar 
to admission.}——Misconduct which would form an 
absolute or temporary bar to the admission of 
appcet. to practise as an attorney, is a sufficient 
ground for the exercise, after admission, by the 
ct. of its summary jurisdiction in striking him off 
the rolls or suspending him for a time. ; 

}l., an admitted attorney, being engaged in the 
employ of a firm of attorneys as managing clerk, 
embezzled two sums of money, one amounting to 
£85, & the other to about £8, having received the 
fommer from a client of the firm for the settlement 
of a purchase, & the latter for costs in a county ct. 
action. The embezzlement was not discovered 
until upwards of three years after it had been 
committed. On the -fraud being discovered, H. 
confessed the facts & repaid the money. On 
motion to strike H. off the roll of attorneys :— 
Held; it was not necessary, in order to render 
him answerable to the summary jurisdiction of 
the ct., that the misconduct of which he had been 
guilty should be misconduct in his character of 
attorney.—J?e lLLL (1868), L. R. 3 Q. B. 5435; 9 
B.& 8. 481; 87 L. J. Q. B. 205° «18 L. T. 564 ; 


16 W. R. 1001. 
Iee A Solicitor, Ex p. Incorporated 


Annotations :— Consd. 
Law Soc. (1889), 61 L. T. 842; Ie A Sohcitor (1890), 25 


: . ey 93] 2 Q. B. 439. Refd. 

Pg eral Soe Sok you anileltors (1891), 7 

T.L. R. 6723 Re A Solicitor, Hx p. Law Soc. (No. 25) 

(1911), 27 1. 1. BR, 535. 

4522. Misconduct must be since admission.|— 
The ct. refused to strike an attorney off the rolls 
on the ground that he had not served a regular 
clerkship, & had misconducted himself previously 
to admission.~--/te Pace (1823), 1 Bing, 160; 7 
Moore, ©. P. 572; 11. 3. 0.8. CG. P. 453; 130 
KH. R, 65. 

4523. --— —.] -A motion to strike an attorney 
off the roll on the ground of misconduct, & the 
want of regular service, in his clerkship, comes too 
late when the party has been three years & a half 
admitted.—Re —— (1831), 2 LB. & Ad. 768; 109 
HK. i. 1829. 

Annotations :— Distd. Re Swan (1846), 15 L. J. Q. B. 402; 

Re Thompson (1862), 13 C. B. N.S. 288. 

4524. —-—- Solicitor no longer in practice.}— 
The ct. struck the name of a solr. off the rolls upon 
the ground that he had carried on the business of 
a bookmaker since 1902, & that he distributed 
circulars in connection therewith, which, in the 
opinion of the ct., might get into the hands of 
minors & married women, the solr. having ceased 
to practise as a solr. since 1898, & not having since 
that time taken out a certificate.—Re A SOLICITOR, 
Ex p. Law Sociery (1905), 03 L. T. 838; 22 
T. L. KR. 127; 50 Sol. Jo. 113. 








4516 vi. ——.J—Dk&  VILLIERS  v». 
MoINnTyngE, [1921] App. D. 425.—8. AF. 
l. —-- Negligence.J-—Fe SOLIcrIror, 
Re FITZPaTRIoOK, (1924) 1 D. L. RR. 

981; 540. L. R. 3.—CAN. 
VaAXKIL 


m.—— ——.]— Re A 
(1925), 1. L. R. 49 Mad. 523.—IND. 


Part XIV.—DIscIPLINE AND REMOVAL FROM ROLL. 


4525. Criminal misconduct—-Effect of acquittal.] 
—Re BRowN (1882), 17 L. Jo. 165, D. C. 


SUB-SECT. 2.—IN RELATION TO CLIENT. 
A. In General. 


4526. Extent of duty to client./—Re CooKE 
(1889), 5 T. L. R. 4073 33 Sol. Jo. 397, C. A.; 
revsg. s. C. sub nom. Re A SOLICITOR, 5 T. L, RB. 
335, 

4527. Attempt to communicate client’s secrets.}|—— 
CHOLMONDELEY (MARQUIS) v. CLINTON (LORD) 
(1815), 19 Ves. 261; Coop. G, 80; 34 EF, BR. 515, 
L. C. 

Annotations ¢ -—Consd. Beer v Ward, Ward rv. Beer (1821). 
Jac. 77. Expld. Bricheno v. Thorp (1821), Jac. 300, 
soon v. Marnott (1833), 2 Cr. & M. 183. | Distd. 
ae v. Parratt (1848), 2 De G. & Sm. 258; Hutchinson 

Nowark (1850), 3 Doe G. & Stn. 727; 2 Holmes, Jee 

Hlectrle Power Co. (1877), 25 W. ht. 603. Consd. Little v. 

Kingswood Collicries Co. (1882), 20 Ch. D. 733. Ex ld. 

Rakusen v. lis, Munday & Clarke, [1912] 1 Ch. 

Refd. Turquand v. Knight (18 36), 2M. & W. 98; Gumus 

v. Griffiths (1813), 2 Hare, 587; Pearse v. {Pearse (1846), 

1De@. & Sm. 12; Manser v. Dix (1855), 1K.& J. 451; 

Horsley «. Cox, (1869), L. R. 7 Eq. 464. Mentd. Baylis vr. 

Grout, (1835), 2 My. & K, 316: Dictrichsen v. Cabburn 

(1846), 1 Cour. Lome: ate. 723; Campbell] +, A.-G (1867), 

2 Ch. App. 

4528. Cheating client at gaming.|--—Re --- , 
No. 4517, ave. 

4529. Acting without authority—--Obtaining pay- 
ment out of court.}] —A solr. having, without 
authority from his client, given a brief to counsel 
to consent to the payment of the client’s money 
out of ct., after cause shown, was ordered to be 
struck off the roll.—-Re COLLINS, WHEATLEY v. 
Bastow (1855), 7 De G. M. & G.558 5 24 1. J. Ch. 
732; 20L. fT. OS. 253 44 BE. R. 2183 sub nom. 
WHEATLEY v. BASTOW, COLLINS'S CAsk, 3 Hy. Rep. 
$65; 1 Jur. N.S. 1125, L.JJ. 

4530. Failure to make proper inquiries.]|——Re A 
SoLiciTorR (1801), 8 T. IL. R. 753 36 Sol, Jo. 80, 
D.C. 

4531. Acting for both parties in purchase.) --- 
The ct. held on the facts that no charge of pro- 
fessional 1nisconduct such as to warrant the ct. in 
exercising its punitive jurisdiction had been made 
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out.—Re INcorPporaten LAw Society & Four 
Sonicirors {1891), 7 T. L. R. 672, D. C. 


Annotation :—Refd. Re A Solicitor, Ex yp. Law Soc. (No. 25) 
(1911), 27 T. L. R. 535. 


4532. Recommending improper investments.]— 
Re Crownpy, Ex p. INCORPORATED LAW Society 
(1895), 11 T. LL. R. 406; sub nom. Re A SoLictTor, 
Hz p. INCORPORATED LAW SocreTry, 39 Sol. Jo. 
486, D.C. 

Annotation :-—Refd. Re Davies (1898), 14 T. L. R. 161. 

4533. Failure to advise client.]-—Re A SOLICITOR, 
Ea p. INCORPORATED Law Society (1895), 39 
Sol. Jo. 219, D.C. 


B. Pecuniary Transactions. 

4534. Taking client’s money.]|—IFAWNE’S CASE 
(circa 1632), Let. 29; 124 EB. R. 317. 

4535. Fraud — Effect of repayment.] — 
Where an attorney has fraudulently obtained & 
withheld his chent’s moncy, the repayment of the 
money is not a purgation of the offence.—Ite H. 
(1875), 31 L. T. 730; sub nom. Re Homes, 19 
Sol. Jo. 218. 

4536. Refusal to refund money—Pursuant to 
allocatur.|—ANON. (1821), citedin 10 Jur. at p. 198. 

4537. Misappropriation.]|—Re Martin, No. 4418, 
anle. 

4538. 





—--—.|—SEFTON v. Hint (1822), 13 C. B. 


371, n.; 1388 H.R. 1243. 
4539. ———.]—-Re RoBIns (1859), 33 L. T. 0. S, 90. 
4540. ——--.]—-Re BLaxt, No. 4519, ante. 
4541, ——--.J—Awon. (1890), 88 L. T. 
Dee: 
4542, ——-.}--Re Hopper (1890), 34 
068, (. A. 
4543. - .]-—Re CHAMBERLAINE (1891), 36 Sol. 
Jo. 40 oe € 
4544. --—--- By solicitor’s clerk— Negligence of 


solicitor.]—-Re A SoLiciTor, Hx p. INCORPORATED 
Law Society (No. 1) (1893), 38 Sol. Jo. 28, D.C. 
4545. —---.|—-Re Burien, Ex p. INCORPORATED 
LAW Socrety (1898), 42 Sol. Jo. 416, D. C. 
——- Failure to pay counsel’s fees.]—Sce NOs. 
4610 4616, post. 
—__-- Breach of trust.]-- See Sub-sect. 3, post. 
4546. Retaining client’s money.|-—The mere non- 


45251 Criminal miscauluct—Effect of 
acquiltalL | —STATE ATTORNEY vt. LL. 
(1895), 2 O. KR. 214.---S, AF, 

n -———.]—Re ——, [1918] 
L. RR. 160.—AUS. 

0. Action settled —- Attorney de- 
Sounding motion to sct aside.J—MORAN v, 
GALLGHER (18148), 1 ALl, 24.—-CAN. 

p. Vreating unth onpposile party--In 
absence of — solicitor.) — BANK or 
MONTREAL UV. WILSON (1867), 2 Ch. 
Ch. 117.——CAN. 


qa. Using nume of clerk—As nominal 
plaintiff. J—-DIcKSON ov. = McMAHON 
(1869), 14 C. P. 521.—CAN., 

yr. County court judge -—— Acting as 
atlorney for Brot }/- ALLEN v. JARVIS 
(1871), 32 U. C. RR. 56.—CAN. 

t Persuading ao to leave other 
solicdor. }—As an absolute proposition, 
il cannot be questioned that a solr, 
ought not to detach a client from 
another solr. during the period of his 
retainer.—F?e AN ATTORNEY (1925), 
I. L. lt. 52 Cale. 795.— IND. 


PART XIV. SECT. 2, SUB-SECT. 2.-—-A. 

4526 i. Eictent of duty to client.l—le 
ee 258. R.N.S.W. 174; 
42N W.N. 44.—AUS. 

4526 iil, —-— -]—Tho important con- 
sideration is the solr.’s fitness. ‘The 
duties of a solr. are such that he must 
necessarily be entrusted with his client's 
Property & secrets, The ct.’s concern, 
thorefore, must be to see that he is a 


J.—VOn, XL. 


S. A. 


person of such character that the con- 
tidence which nrust be reposed in bin 
will not likely be betrayed.— He a 
(19d), 29 W. L. R. 13 20D. LR. 
516, 7 Alta. L. R. 409.—CAN., 

4527 i. Aftempttocommunicale client's 
secrets.] — DAMODAR VENKATESH 1. 
BHAVANIAHANKAR MANGESH (1902), 
JT bh hh. 26 Bom. 423.-—IND. 

4527 11 -----.]—RORBINSON v. VAN 
HULsreyn, FELTHAM & ForRpD, [1925] 





App. D. 12.-—S. AF. 

a. Aeling wehout authority.) — 
SamMPLic 7. MCLAUGHLIN (1897), 17 
Pp. le 490. -CAN, 


PART XIV. SECT. 2, SUB-SECT. 2.—B. 


45461 Retaining client’s money) — 
Tee FLETCHER (1881), 28 Gr. £13.--CAN. 

4546 ii. ——.]-——An attorney will not 
be struck off the rolls for nun-payment 
of ey merely.—He J. B. (1889), 
6 Man. tL. RR. 19.—CAN. 

4546 J—Re Forbes (No. 3) 
(1897), 2 ‘Pore a. JR. 447,-—CAN. 

4546 iv. ——.]—Re BLAKE (1898), 6 
B. pes ne 276, —CAN. 





—TOBIN v. GANNON 


(gun), 3h N. 8. It. 9.—CAN. 


4546 vi. ——.]-—It ee 
Alta. LL. Ne 287; 13 W. 
CAN. 

4546 vii. ——-.]—A solr. who is sus- 


pended for a certain period of time for 
noe accounting for & paying over money 


held for a client. cannot merely by settle- 
urent with said client gain complete 
absolution from the term of suspension. 
—Re A SOLiciror (1914), 29 W. L. R 
392, 7 W. W. R. 87.—CAN. 


4546 viii. —---.] —- The disciplinary 
sects. of Legal Profession Act, Sask , 
were not merely passed for the purpose 
enforcing payment over by solrs., of 
money collected by them for their 
clicnts, but that in every case the con- 
duct of the solr. in the premises is a 
proper subject for the consideration of 
the ct.—Re A SoOLIctror (Sask.) Lee 
32 W.1. &. 60; 23D. L. R. 887.—-CAN 


4546 ix. —--.]—A solr. 18 not eulity 
of unprofessional conduct, or miscon- 
duct as a barrister, solr. or attorney of 
thect. In retaiming moneys placed in his 
hands by a person to whom, through 
mental & physical incapacity a curator 
Was subsequently appointed, the solr. 
having guarantecd to a doctor & land- 
lady the payment of sums of money for 
care of the mentally afflicted persons.— 
Re Law Socrety Act & Huagarp 
(Man.), [1917] 2 W. W. BR. 91; 36 
D. fa ms 239.—CAN. 


——-.}—He PURNA CHANDRA 
pure ‘Toon, I. L. R. 31 Cale. 44.— 





4546 xi. —- —.]—He M. (1878),1L. R. 
Ir. 188.—IR. 

4546 xii. -| -~ INCORPORATED 
LAW SOCIETY v. SIME, (1913) T. PLD. 
165.—S. AF. 
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Sect. 2.—Whai amounts tu professional misconduct: 
Sub-sect. 2, B.; sub-sects. 3, 4 & 6.] 


payment of money by an attorney, pursuant to 
an order & rule of ct., is no ground for strikin 
him off the roll.—GuiLrorp v. Sims (1853), 1 13 
C. B. 370; 188 E.R. 1242. 

4547, Subsequent bankruptcy of solicitor.] 
—The ct. will not strike an attorney off the rolls, 
where he has become bkpt. having moneys of a 
client in his hands which ought to have been paid 
over, unless a clear case of fradulent misappro- 
priation be made out against him.—-Re Sparks 
(1864), 17 C. B. N.S. 727; 144 B. R. 291. 

4548, -—_—- —---.]- —Re Flurcurnus (1887), 22 
Notes of Cases, 174. 

-.| ~d/te A SoOLIcrIToR (1884), 19 L. Jo. 





500, D. C 

4550. — -.!-~I?e BARNES (1887), 4 T. L. R. 26, 
D.C. 

4551. —- -.] ~He Horrer (1890), 34 Sol. Jo. 
568, C. A. 

4552. -|—Re A Sonicrror, Ex p. INCOR- 
PORATED LAW Sociery (1892), 37 Sol. Jo. 380, D.C. 

4558. --- ~-./—-Re A Somiciror, Fic p. INcor- 
PORATED LAW SOCIETY (No. 2) (1893), 38 Sol. Jo. 
28, D.C. 

4554, ——.]—-~He A SoLiciTor (1895), 11 T. UL. R. 


169; 39 Sol. Jo. 202, D. C. 

dnoliioe: :—Refd. Re Solicitor, Hz p. Incorporated Law Soc. 

(1905), 49 Sol. Jo. 51 

4555. Borrowing ae from client.]——-Rte HInn, 
Kx p. Eo Law Soctery (1893), 10 
T. L. R. 33, D. 

4556. o- Where a report of the statutory 
committee of the Incorporated Law Socicty found 
that a solr. had been guilty of professional mis- 
conduct in accepting large sums of money by way 
of loan from a client who has just attained the age 
of twenty-one, & in keeping no proper account or 
record of the transactions :- Held: inasmuch as 
the client had suffered a loss from the fact of the 
solr. having combined the two characters of pro- 
fessional adviser & borrower, the case was one 
calling for punishment, & the solr, be suspended 
from practice for a period of two years.—-Ite A 
Sontcrrok, Ha p. INCORPORATED LAW SOCIETY, 
[1894] 1 Q. B. 254; 63 L. J. Q. B. 31383; 70 L. T. 
27; 42 W. R. 237 ; 10 T. L. R. 121; 38 Sol. Jo. 
100; 10 R. 34. 

4557. Obtaining loan for client—Sharing com- 
mission with moneylender.|—fte HiLi, Hx p. 
INCORPORATED LAW SoOctiETY (1893), 10 T. L. FR. 
33, D.C. 

4558. Obtaining money from {illiterate client— 
By misrepresentation.|—In a country which is 
only partially civilised it is necessary to induce the 
inhabitants to resort to the cts. for the settlement 
of their disputes rather than to personal violence ; 
with that object 1t 1s essential that they should be 
brought to feel the greatest respect not only for the 
unpartiality & independence of the tribunals, but 
also for the honesty & fairness of those who 
practise before them. 

Applt., an enrolled barrister & solr. of the 
Supreme Ct. of Sierra Leone, obtained by way of 
professional remuneration from a native chief, 
who was entirely literate & unfamiliar with legal 
proceedings, the sum of £135 by professionally 
irregular conduct & £50, part of a larger demand, 
by misrepresentation. The Chicf Justice, who by 
Ordinance had power, for reasonable cause, 
temporarily to suspend any barrister or solr., 
or to order his name to be struck off the roll of the 





SOLICITORS. 


ct., ordered applt.’s name to be struck off :—Held : 
the order should be affirmed, a mitigation of the 
penalty to a suspension from practice being refused, 
upon the ground that the authority of the Chief 
Justice in the matter should not be interfered 
with, having regard to the considerations above 
stated.— MACAULEY v. STERRA LEONE SUPREME 
Court JupGEs, [1928] A. C. 344; 97 L. J. P. C. 
60; 1389 L. T. 314, P.C. 

4559. Mixing client’s money with own.]—Re 
Sontcitor, He p. INCORPORATED Law SOocitETY 
(1893), 38 Sol. Jo. 82. 





4560. .|-—-Re Soxicitror, Ea p. INcor- 
PORATED LAW SocieTy (1905), 49 Sol. Jo. 516, 
D.C. 

4561. ——-.]| — Re Souicirorn, Exe p. LAw 


Socrety (1911), 28 T. L. R. 59, D.C. 
Misconduct in relation to costs.|—See Sub-sect. 
7, post. 


SUB-SECT. 3.—BREACH OF TRUST. 

See, generally, Trusts & 'TRUSTEES., 

4562. Advising breach of trust—Improper sale 
of trust f'und—Fund replaced pursuant to order of 
court.|-—On a bill filed by parties interested under 
a will against the sole acting trustee & exor., & 
against his solr. under whose advice the trust 
property had been improperly sold out by the 
trustee & applied principally to the solr.’s use, 
praying that the stock might be replaced, the ct. 
at the hearing, after directing certain inquiries, 
ordered that the solr. should show cause why, 
having regard to his answer & the evidence in the 
cause, his name should not be struck off the roll 
of solrs. of the Ct. of Ch. 

A solr. having advised his client, a person in an 
humble station of life, to commit a breach of trust. 
by selling out stock of which the client was a 
trustee & having himself profited by the breach 
of trust, was ordered to be struck off the roll, 
unless he showed good cause to the contrary ; 
but havmeg in obedience to the decree in the cause 
replaced the stock & paid the costs of the suit 
the ct., taking into consideration his youth 
& other circumstances, abstained from further 
proceedings in the matter, upon his undertaking 
to pay to the other parties to the suit their costs, 
charges & expenses.-- GOODWIN v. GOSNELL (1846), 
2 Coll. 457; 7 L. P.O. S. 26, 156; 10 Jur. 259 ; 
63 HK. R. 8133; sub nom. Goopwin v. GOSNELL, 
hr p. Hin, 10 Jur. 422, 

4563. .|--A., a solr., who was the only 
person who acted professionally in the trust, 
induced his co-trustee, who was his client, 
improperly to sell out the trust fund, which was 
received by A. & applied to his own use. On the 
application of one of the cestuis que trust, the 
solr. was struck off the Rolls.—2e CHANDLER 
(1856), 22 Beav. 2583; 25 L. J. Ch. 896; 27 L. T. 
O.S. 61; 2 Jur. N.S. 366; 52 H.R. 1105. 

4564. Committing breach of trust—-Faflure to 
invest trust fund.|--A reversionary fund was 
assigned to trustees upon the trusts of a settlement 
for a wife, husband, & children. Onc of the 
trustees died, & a solr. was appointed in his place. 
The fund fell into possession, & was paid to the 
trustees, who both joined in a receipt. The solr. 
trustee did not invest the money according to the 
trusts of the settlement, but lent it upon security, 
which was insufficient, & the fund was lost. The 
solr. trustee was discharged, under the Act for 
the Relief of Insolvent Debtors, & in his schedule 





PART XIV. SECT. 2, SUB-SECT. 38. 
4564 i. Comniutting breach of trust- Failure to tneest trust fund.}-—-Re Bruaks (1907), 26 N. Z. L. BR. 541.- -N.Z. 


Part XIV.—DIscIPLINE AND REMOVAL FROM ROLL. 


the amount of the trust fund was inserted. The 
cestui que trust for life from time to time received 
small interest for the lost money from the solr. 
trustee both before & after the insolvency. She 
filed a bill against both the trustees, & the Master 
of the Rolls made a decree against the solvent 
trustee to replace the fund :—Held: the decree 
was correct, for the discharge under the insolvency 
was a complete discharge from the debt, though 
the co-trustee had liberty to go in under the 
insolvency & prove against the estate of the solr, 
trustee. The ct. ex mero motu ordered the solr. 
trustee to show cause why he should not be 

struck off the roll_—THOMPSON ». FINCH (1856), 

%$DeG. M. & G. 560; 22 Beav. 316; 25 L. J. Ch. 

681; 27 L. T. O. 8S. 3380; 44 EB. R. 506, L. JS. ; 

subsequent proceedings (1857), 28 L. T. O. 8S. 279, 

L. JJ. 

Annotations :—Consd. Bahin vt. Hughes (1886), 31 Ch. D. 
390. Reid. Ae Partington, Partington ». Allen (1887), 
57 L. T. 654; Re Turner, Barker v. lvimey, [1897] 1 Ch. 
ue Mentd. Chillingworth v. Chambers, [1896] 1 Ch. 


4565. .]—A solr. who, being one of the 
trustees of a settlement, had been guilty of fraudu- 
lent misapplication of, & misrepresentation as to, 
a part of the trust fund, was ordered to be struck 
off the rolls upon the petition of his co-trustees. 
In such a case, the fact. that the delinquent was not, 
at the time of committing the fraud in question, 
acting as the solr. of the defrauded cestuis que trust 
is immaternal.— Re Hai, DOUuLoOND v. JOUNSON 
(1856), 27 L. T. O. S. 280; 2 Jur. N.S. 633; 4 
W. R. 686. 

Annotution :—Reld. Re A Solicitor (1890), 25 Q. B. D. 17. 
4566. -_-— Misrepresentation as to trust fund.] — 

Re HALL, DOLLOND v. JOHNSON, No. 4565, ante. 
4567. —-- Misappropriation of trust fund.!- - 

THORNDIKE v. Hunr, Browne v. Burren (1859), 

as reported im 28 L. J. Ch. 417; 382 L. T. OVS. 

316; 5 Jur. N. S. 879; sub nom. Re Hunt, 

THORNDIKE v. Hunt, Brown v. Burrer, 33 

lL. T.O.8. 99, L. JS. 

Annotations :-—Refd. Case vr. James (1861), 30 1. J. Ch. 749 
Harpham v. Shacklock (1881), 30 W. It. 49, Taylor v. 
Blakelock (1886), 32 Ch. D. 560: Taylor 7. London & 
County Banking Co., London & County Banking Co. v. 
Nixon, (1903) 2 Ch. 231. Mentd. Thompson v. Tomkins 
oe 2 Drew. & Sm. 8; Cloutte v. Storey, [1911] 1 Ch. 











SUB-SECT. 4.-—WRONGEULLY INSTITUTING 
PROCEEDINGS, 

4568. Civil proceedings —- Collusive action.) — 
DUNGEY v. ANGOVE, No. 3894, unte. 

4569. ——— Commenced without authority.]— 
A solr., who had filed a bill for specitic perform- 
ance in the name of the assignee of a bkpt. 
without, having obtained his consent or retainer, 
& who had also allowed his client to make an 
affidavit containing a statement which he knew 
to be false, was sentenced to be suspended for the 
space of ten years from practising as an attorney 
or solr.—Re Gray, Ex p. INCORPORATED LAW 
SOCIETY (1869), 20 L. T. 730. 

4570. ——— Qui tam actions—For purpose of 
revenge.|—-It is no cause for striking an attorney 
off the rolls that he has commenced several qut 
tam actions for the purpose of revenge.—bw p. 
WARREN (1835), 1 Har. & W. 1138. 

4571. Offer to compromise.}—-Where 
an attorney brings several qui tam actions, & after 








or PROCURATORS OF GLASGOW 2. 
(1893), 20 HR. (Ct. of Sess.) 1106; 30 
: 18. L. tT. 152.—SCOT. 
: ——~,}-—-SoclgETY OF WRITERS 
To H.M. SrenetT », Mackersy, [1924] 


PART XIV. SECT. 2, SUB-SECT. 4. 


_ b. Civil proceedingsa—Duty to make 
inquiries as to genuineness of action.) C.) 
—SOCIETY OF SOLICITORS BEFORE 
SUPREME CoUKTS v. OFFICER, FAOULTY 


Se. L. R. 926 





Ss. C. 776.—SCOT. 
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their commencement makes an offer to deft. to 

compromise them, it is no ground for striking him 

ou the roll.—SmirH v. GILLETT (1835), 3 Dowl. 

Annotation :—Apld. Varley v. Ellis, Re An Attorney (1870), 
23 L. T. 18. 


4572. Action in name of third party— 
For purpose of avoiding Hability for costs.|-Upon 
a rule calling upon an attorney to answer matters 
alleged in aflidavits, it appeared that he had 
brought four actions against a newspaper for 
ponartics under 25 Geo. 2, c. 36, in the names of 
iis Clerk, & a relation of his clerk as pltfs., persons 
without any means of paying costs; & it was 
stated that the actions were for his benefit, & that 
he made these people plitfs. in order that he might 
avoid liability for deft.’s costs in case the actions 
should be unsuccessful. In answer the attorney 
& the two plitfs. made a joint allidavit asserting 
that the actions were not for the attorney's benefit, 
& that he was acting bond fide as attorney for 
pitfs.:—Held: although the case stated agaist 
the attorney if established would have justified 
the interference of the ct., yet the rule ought 
not to be made absolute upon the statements 
sworn to on the attorney’s behalf.—VARLEY v. 
ELus, Re AN ATTORNEY (1870), 23 L. 'T. 18. 

4573. Criminal proceedings—Commenced with- 
out authority.;—He DavikEs (1853), Bail Ct. Cas. 
207; 221. T. O.S. 923; 17 J. P. 793; sub nom. 
Re — --, 2 W. BR. 58. 

4574. -- For purpose of extorting money.]— 
Re A Soniciror & Re SOLicirors Act (1892), 27 
L. Jo. L214. 











SuB-SECT. 5.—D&eFEATING COURSE OF 
JUSTICK, 

4575. Wilfully misleading court—Plea of pending 
action—Action discontinued.|—If an attorney dis- 
continue an action after having pleaded it as 
depending, or assign infancy for error when the 
party is adult, he shall be struck off the roll.— 
ASToN’sS CASE (1670), 1 Mod. Rep. 41; 86 EH. R. 
716. 

4576. —-— Plea of infancy—Party adult.) 
ASTON’S CASE, No. 4575, ane. 

4577. —-— False representation that injunction 
granted.|—Solr., falsely representing, that an 
injunction was granted, Hable to damages, an 
indictment, & to be struck off the roll.— KIMPTON 
v. Evie (1813), 2 Ves. & B. 349; 35 Ie. R. 352, L. C. 

4578. False affidavit as to existence of 
next of kin.]---kIDSDALE v. LAUTOUR (1851), 17 
L. T. O. S. 77. 

4579. -—— Permitting client to make false 
affidavit..—Re Gray, Ex p. INCORPORATED LAW 
Sociury, No. 4569, ante. 








4580. -—— - ——.]|—Fe DaAviks (1898), 14 T. L. R. 
332, C. A. 
4581. —--— Failure to inform court of true date 


of deed.]—Where the ct. having nghtly acquitted 
a barrister & solr. of fraudulent intent in having 
antedated a mtge. deed which he had drawn for 
the mtgor., & in having inserted in it the sum of 
£250 for £150, nevertheless removed his name 
from the roll for having put the mtge. in evidence 
on behalf of the mtgee. in an interpleader suit 
without informing the ct. that the date was 
false :—J/eld: the second charge fell with the 


PART XIV. SECT. 2, SUB-SEOCT. 5. 


4579 1. Wolfully misleading courit— 
Permitting client to make false uffidavit.] 
Pati ao (1918), 18 8S. R. 8. W. 
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Sect, 2.—Whal amounts to professional misconduct : 
Sub-sects. 5, 6, 7, 8 & 9.) 


first, there being no evidence that applt. had any 
reason to believe that the mtgee. had not, as he 
stated in evidence, advanced the consideration 
mentioned in the deed at or before the date it 
bore; & it also appearing that it was immaterial 
to the question at issue on the interpleader whether 
the deed was antedated or not.—£a p. RENNER, 
[1897] A.C. 218; 66L. 3. P.C. 49, P. C. 
Annoiation :— Refd. Re Iles (1922), 66 Sol. Jo. 297. 

4582. -|—-Tte COOKE (1889), 5 T. L. R. 407 ; 
33 Sol. Jo. 397, C. A.3 revsg. S. C. sub nom. Re 
A Souriciror, 5 T. L. R. 335, D.C. 

4588. Obtaining release of prisoner by bribe.|— 
An attorney fined £500 & imprisoned for taking 
£200 of one charged with forgery to Ict him out 
of the custody of a tipstaff.—R. v. VAUGHAN 
(1743), 1 Wils. 22; 95 1. R. 470. 

4584. Keeping witness out of the way.]— 
STEPHENS v. HILL, No. 4420, ante. 

4585. Attempted subornation of perjury.|—An 
attorney ordered to be struck off the rolls for con- 
duct in the nature of subornation of perjury in 
tampering with a witness.—ive MAcEY, Woop v. 
PORTARLINGTON (LORD) (1847), 9 L. T. O. S. 245. 
dnnotation :-—Refd. Me Wood, Ex p. Randall (1848), 11 

L.T. 0.8 247. 

4586. -~—.j|—-te Macey (1817), 10 L. T. O. S. 
202. 

Annotation .-- Reid. uc p. Gray (1847), 10 lL. T. O. S. 191. 

4587. Assisting criminal to escape from country.] 

VALLANCE (1889), 24 Ls. Jo. 638, D.C. 





SuB-skcT. 6.—AS TO DOCUMENTS. 

4588. Falsification — Writ.} —If an attorney 
falety or forge a writ he shall be struck off the roll 
& fined.—OsBASsTON’s CASE (1588), cited in Cro. 
Car. at p. 74; 79 E.R. 665. 





4589. ——— Deed.|—-Re Parry (1895), Times, 
Feb, 15, CG. A, 
4590. ~-— Evasion of stamp duty.J—A 


solr. in Trinidad altered, some fifteen years ago, 
the date of a deed, after its execution with the 
alleged intention of evading the payment of 15s. 
stamp duty. Ue was struck off the Rolls by the 
Supreme Ct. of Trinidad :—Held: applt. had not 
received harder measure than he deserved.—/te 
ILiEs (1922), 66 Sol. Jo. 297, PB. C. 

4591. Forgery—Writ.|—Ospaston’s Case, No. 
4588, ante. 

4592. --—- Demurrer.] — Smiru v. 
(1824), 4 Dow. & Ry. K. B. 788. 

4593. Suppression—Assisting client to suppress.] 
—Je DAVIES (1898), 14 T. L. R. 332, C. A. 

4594. Improper indorsement of summons.}—It 
is Inghly irregular & improper for attorneys to 
indorse a summons as if it has been attended before 
the judge, when in fact it has not, & there has been 
only a consent to an order. An attorncy, who had 
served what purported to be a copy of an order, 
which he had not had drawn up, though he had 
obtained consent for a similar order on somewhat 
different teruas, was suspended from practice in 
this ct. for three years, & fined £100.—Re Dx 


MATHAM 


4582 i. —.J—Re A VaAkIL (1920), 
I, L. Lt. 42 All. 450.—IND. 


4582 ii, ——.]—Ite A VAKIL (1925), 
].L. R. 47 All. 377.— IND, 


ad. Atlempted subornation of jury.] ~ 
Re Titus (1884), 5 O. RR, 87 GAN” 


6 Assating fraudulent discharge in 


insolvency.J—lt.. v. POLAND & MAGEE 
(1828), Rowe, 585,—1 


f. Conducting case after perjury of 
client.}J—A practitioner who continucs 
the conduct of a case 
that his client hag committed perjury 
ig not thereby guilt 
misconduct, provid 


SOLICITORS. 


MEDINA (1862), 10 W. R. 627; subsequent pro- 
ceedings, 6 L. T. 636. 
Annotation :—Refd. Re An Attorney (1863), 7 L. T. 716. 

4595. Misstatement of consideration in deed.]|— 
By an Order of the High Ct. of Judicature in 
Bengal an attorney & proctor of that ct. was struck 
off the rolls for inserting in a deed of conveyance 
a false recital as to the consideration money, 
knowing the same to be false, & for attesting the 
execution of the decd, & signing his name as a 
witness to the receipt of the consideration money, 
knowing that no such consideration had passed, 
or was intended to pass. Such order, on appeal, 
discharged, the Judicial Committec being of 
opinion, that although the preparation of such a 
deed, & the knowledge of such facts, would be 
circumstances of great weight against an attorney 
cognisant of them in the event of such a deed, 
upon or soon after its execution, being used as 
an instrument of fraud, yet, as the circumstances 
of its preparation were capable of being explained, 
& no fraudulent use of the instruinent had been 
made or attempted, no fraudulent motive alleged, 
& no injury directly or indirectly occasioned by 
it, the misstatement upon the face of such a deed 
could not be considered sufficient in itself to war- 
rant the strikng an attorney off the Rolls of the 
Ct.—Re Stewart (1868), L. R. 2 P. CO. 883; 5 
Moo. P. C. C. N.S. 187; 37 L. J.P. C. 25; 16 
W. R. 1000; 16 B. R. 486, P. C. 

4596. Misdescription in writ.]-—Jte A SOLIcrror, 
KARPELES v. FRIEDLANDER (1889), 53 J. P. 264 3 
5 T. L, R. 339, D.C, 


Sup-sect. 7,--As To Costs, 

4597. False affidavit of increase.] —The ct. will 
cause an attorney to be struck off the rolls for using 
an affidavit on taxation of costs, false to his own 
knowledge, that certain payments had been made 
to witnesses which had not been made in fact, 
for the purpose of obtaining an excessive allowance 
of costs.— HARCOURT v. Dickson (1849), 14 L. 'T. 
O. 8S. 310; 15 J.P. 611. 

4598. ———.|—-te FLEWKER, POWELL v. SHAW 
(1851), 17 Q. B. 572, n.3 117 E.R. 1400. 
ear Gene :—Refd. Doc d. Menco v. Hadley (1851), 17 


1. 571 
4599. --- —.]|- -Re VAUGHAN (1855), 24 L. T. 
O. 8. 256. 
4600. —~-——.]- -Re AN ATTORNEY (1857), 21 J.P. 
Jo. 69. 
4601. —.]—A fine of £100 & suspension from 


practice for three years imposed upon an attorney 
of this ct. for having made a false affidavit of 
increase in the taxation of a bill of costs.—Re 
Mant (1861), 5 L. T. 254. 
Annotation '—Refd. Re Au Attorney (1863), 7 L. T. 716. 
48602. Excessive charges.|—A bull of costs of an 
attorney was reduced, on taxation, from £1,100 
to £370, & £374, part of the bill, sworn to have been 
paid to witnesses, was reduced to £47. The ct. 
refused a rule to strike him off the rolls, on the 
ground that the charge could be established by 
witnesses only, & was therefore proper for the 
consideration of a jury.—ZJte (1838), 1 Will. 
Woll, & H. 355; 3 Nev. & P. K. B. 38o. 





to deceiving the ct. & makes no use of 
R. the evidence which he knows to be false. 
— INOORPORATED LAW SoctktTy v. 
BrvAN, [1908] T. S. 724.—S. AF. 
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5; Fabrication of deed.J}—HKe PALLAS 
(1844), 4 L. T. O. S. 181.—IR. 


r he is aware 


of professional 
he is no party 
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4603. -.]—Re Rawson (1887), 3 T. L. R. 
663, D.C. 
4604. —--.]—Re Hitu & HILL (1887), 4 


T. L. R. 64, D.C. 

4605. Wrongfully running up costs—Wrong 
steps.|—Re CooKE (1889), 5 T. L. R. 407; 33 
Sol. Jo. 397, C. A.; revag. S. C. sub nom. Re A 
Souicrron, 5 T. L. R. 335, D. C. 

4606. —-—— Unnecessary steps.]— Re CooKE 
(1889), 5 T. L. R. 407; 33 Sol. Jo. 397, C. A.; 
reveg. 8. C. sub nom. Re A Souiciror, 5 T. L. RB. 
335, D. C. 

4607. Fraudulent charges by solicitor’s trustee.|— 
Re Coaks, Lx p. INCORPORATED LAW Socrrery 
(1896), 40 Sol. Jo. 717, D. C. 

4608. Agreement to share profit costs—Between 
solicitors representing conflicting interests.]—It is 
an improper practice for solrs., acting for parties 
in an administration action, to share the profit 
costs of other solrs. introduced by them to act 
for other parties in the action whose intcrests 
conflict with those of the introducers’ clients, 
& all the solrs. who engage in such a transaction 
are guilty of misconduct punishable by the ct.— 
Re Four Soxrtevrors, Ew p. INCORPORATED LAW 
Sociery, [1901] 1 K. B. 187; 83 L. T. 484; 49 
W. BR. 2193 45 Sol. Jo. 62 5; sub nom. Re LYDALL, 
Bua p. INCORPORATED LAW Society, 70 L. J. Q. B. 
Bel TT, di Re TS. D.C, 

4609. Accepting payment of bill—Alleged dis- 
bursements not in fact made.|-—It 1s equally clear 
that a solr. cannot properly accept payment of 
the bul unless he has paid the alleged disburse- 
ments; & if he did so, he would run considerable 
risk of being struck off the rolls (FARWELL, J..J.). 
--SADD v. GRIFFIN, [1908] 2 K. 2B. 5103 77 L. J. 
Ka Be Vis “OY La 502% 24 Ea RFS ¢ b2 
Sol. Jo. 567, C. A, 
vtnnotal ong .—Refd. Re Massey (1909), 101 L. T. 517; Re 

Hildeshelm, {1914] 3 K. B 8415 Re Kden, Watkins v. 

ee [1920] 2k. B. 3333; Smith v. Howes, [1922] 1K. B. 

re) . 


SUB-SECT. 8.--FAILURE TO PAY COUNSE.’S 
FEES. 

4610. Funds provided for payment.]—Re Far- 
MAN (1883), 18 L. Jo. $52, D.C. 

4611. — jJ—Re Sonircirror, Le p. INcorR- 
PORATED LAW Soctury (1593), 37 Sol. Jo. 562, 
D.C. 

4612. - ----.]-—A solr. who has obtained payment 
of the disbursements in his bill of costs, including 
fees to counsel, & unproperly neglects to pay 
those fees to counsel, is guilty of professional 
misconduct, although he may not have received 
the full amount of lus bill of costs.—/te SOLICITOR, 
He p. INCORPORATED LAW Sociery (1894), 63 
L. J. Q. B. 397; 10 R. 576, D.C. 

4613. --~-.)--Re A Sonicrvror, Lx p. INcor- 
PORATED Law Socirry (1901), Zumes, Nov. 5, 
D.C, 





4614. ——.J--PRe A Sonicirorn, Ae p. Law 
SociETY (1909), Tumes, Jan. 27, 28, D.C, 

4615. --——.J--Re A Sontciron, Me p. Law 
Socrery, No. 4509, ante. 

4616. ----—.]--Re A Sontciror, Le p. LAW 


Society, [1914] W. N. 148, D.C. 
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SuB-sEcT. 9.—OTHER ACTS AND OMISSIONS. 


4617. Keeping out of the way—To avoid service 
of allocatur.]—Personal service of an attachment 
for not paying money pursuant to the master’s 
allocatur cannot be dispensed with; but qu.: 
whether an attorney, who keeps out of the way 
to avoid service of the allocatur, is eligible to 
remain any longer on the roll.—Re -—-— (1822), 
1 Dow. & Ry. K. B. 529. 

4618. Disobeying order of court—Order to refund 
money.|—Where an attorney, who has been 
directed by the master of the ct. to refund a sum 
of money, disobeys the direction, & keeps out 
of the way, the ct. will order him to be struck 
off the roll.—--Re ——- (1846), 10 Jur. 198. 

4619. Failure to answer interrogatories.| —U pon 
a report by the master that the matters contained 
in interrogatories were not answered by an attorney 
of this ct., the ct. may order that he be struck off 
the roll.—I?e HOLMES (1848), 12 Jur. 657. 

4620. Embezzlement by managing clerk.|—Re 
Huu, No. 4521, ante. 

4621. —--—-.]—-Re DEAKIN (1888), 5 T. LL. R. 
163, D. C.- 

4622. Failure to explain bill of sale by attesting 
solicitor.|— Re HAYNES, ir p. NatTioNAL MER- 
CANTILE BANK, No. 3559, ante. 

4623. Use of judicial process for improper pur- 
poses. |——/’e PULBROOK (1892), 36 Sol. Jo. $67, D.C. 

4624. Solicitor carrying on business of book- 
maker.|—fe A Sontcrror, Ha p. LAW Socrery, 
No. 4695, post. 

4625. Assisting in simoniacal transaction.]|— 
te SoLictTror, fx p. INCORPORATED LAW SoOctrry 
(1905), 49 Sol. Jo. 686, D.C. 

4626. Aiding & abetting moneylender.]—Jie A 
SoLictron (1906), 40 Sol. Jo. 481, D.C. 

4627. Soliciting debt collecting business.|—Upon 
the report of the comnuttee of the Law Society 
it was found that a solr. had been cognisant of 
& party to the formation of a deht-collecting co., 
that he financed the co. & controlled its affairs 
with a view to its being made an adjunet or instru- 
ment for the collection of business for him as a 
solr., & that through the agency of the co. he 
systematically solicited debt-collecting business ; 
& that in all cases where legal proceedings 
would have to be taken he was to receive as a 
commission a fixed percentage on the amount 
recovered, the percentage varying with the amount 
recovered, & in addition to such commussion he 
also tried to obtain costs from defts. in the actions 
so brought. The committee having found these 
facts to be proved, & that the solr. was guilty of 
professional misconduct : --Held: there was sufli- 
cient evidence to support the findings of the com- 
mittee, & upon the facts so found the solr. was 
guilty of professional misconduct, &, further, 
that as the solr. was to receive, did receive, a 
commission upon the amount of the debts re- 
covered by him, he was guilty of champerty.— 
Re A Somictror, Hx p, LAW Soctery, [L912] 1 
K. B. 802; 81 L. J. KR. 1B. 215; 105 L. T. 874 | 
28 T. L. R. 50; sub nom. Re G., Bu p. Law 
Soctery, 56 Sol. Jo. 92, 1. C. 
arnclaan eld: Ite A Solicitor (No. 2) (1924), 93 L. J. 


PART XIV. SECT. 2, SUB-SECT. 7. 


4608 i. Agreement to share profit costs —- 
Between solicitors representing conflicting 
anterests.J-—It ig misconduct eeu a 
able by the ct. for a solr. acting for 
partios In an adininistration action to 
share the profit costs of other svlrs. 
introduced by him to act for other 
parties in the action, whose interests 
conflict with those of the introducer’s 
clents.—Re Heypon (1901), 1 5. KR. 


N.S. W. (LL) 81.—AUS. 

h. Evcessive charges.|—1 
(1890), 8 N. Z. L. R. 617.—N.Z. 

k. ——-.] — Ie LUNDON, 
N. 24. L. RR, 193.—N.Z. 

1. ——.] — INcoRPORATED LAW 
Soctery v. FicuaT, [1910] C. P. Dp. 
209.—S. AF. 

m. Becoming security for costs.}—1t 
is irregular fora solr. to become security 


11918] 


for costs for his client.—BEcKITr v. 
Wraaa (1856), 1 Ch. Ch. 5.—CAN. 

n. Undertaking to repay costs in cer- 
tain event — Whether court acts sum- 
marily,J—Ite Harris (No. 2) (1898), 
3 Terr. L. R. 105.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 9. 
4627 i. Soliciting debt collecting bust- 
neas.}-~—INCORPORATED LAW SOCIETY v. 

Hervurser, (1913) T. P. D. 801.—S. AF. 
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Sect. 2.—What amounts to professional misconduct : 
Sub-sect. 9. Seet. 3: Sub-sect. 1, A., B.C. k 
D.3; sub-sects, 2,3 & 4, A.J 


4628. ——-.|—-’e A Souiciror, Ex p. Law 
Sociery, No. 4510, ante. 

4629. Bribery.]|—A solr. who endeavours to 
obtain information as to unclaimed stocks & 
dividends of aco., by an offer to remunerate a sub- 
ordinate servant of that co., in return for the 
information desired, is guilty of professional mis- 
conduct.—He C., Ha p. Law Soctetry (1911), 56 
Sol. Jo. 98, D. C. 

4630. Deception of public—Concoction of false 
letter purporting to be written by condemned 
prisoner.]|—The Statutory Committce of the Law 
Society found that resp. had, on Nov. 2], 1910, 
in the capacity of legal adviser to C., been per- 
mitted to visit him when a convict detained in 
his Majesty's prison, Pentonville, under sentence 
of death, & in abuse of the privilege thus extended 
to him, aided & abetted B., the editor of John Bull, 
to disseminate in that publication false information 
in the form of a letter purporting to have been 
written by C. from prison, although, as resp. 
well knew, no such letter in fact existed, & had 
further published, or permitted. to be published, 
through the medinm of John Bull & the Daily 
Chronicle, other false statements relating to the 
same matter, well knowing them to be false, 
whereby the pubhe might be deceived :—Held : 
on these findings, with which the ct. agreed, resp. 
had been guilty of professional misconduct within 
Solicitors Act, 1888 (c. 65).—Re Sonicrror, Ha p. 
LAW Society (No. 25) (1911), 27 T. L. R. 535; 
55 Sol. Jo. 670. D.C. 

4631. Obtaining retainer by fraud.]-——A solr. was 
reported by a committee of the Law Society tor 
professional misconduct, consisting m inducing 
a man, who called upon him for the purpose of 
being sworn to documents for obtaining Ictters of 
administration, to give him a retainer without 
informing him what it was, in keeping all the 
papers, & using them, with altered particulars & 
substituted sureties, to obtain a grant of admuinis- 
tration. The charges having been proved, the 
Div. Ct. struck him off the rolls. 

The Ct. of Appeal held the punishment was exces- 
sive, & reduced it to suspension for a period of five 
years.—/te JENNENS (1918), 62 Sol. Jo. 351, . A. 

4632. Obtaining administration by fraud.] —/’c 
JENNENS, No. 4631, ante. 


SOLICITORS. 


Srecr. 3.—PROCEDURE TO ENFORCE DISCIPLINE. 
Sup-secr. J.—THE APPLICATION, 
A. In General. 

See Solicitors Acts, 1888 (c. 65), s. 12; 1919 
ic. 56); Statutory Rules & Orders, 1924, No. 
1582. 

4633. Partner charged with misconduct—Ap- 
plication by other partner to be struck off—lIn order 
to go to the bar—Postponement of application.]|— 
Where there is a motion pending for the taxation 
of a bill of two attorneys, partners, & one of them 
is charged with having appropriated some money 
to his own use improperly, the ct. postponed an 
appheation on behalf of the other partner to be 
struck off the rolls for the purpose of going to the 
bar.—Re MARSHALL (1845), 6 L. T. O. S. 170. 

4634. Application by solicitor—-Whether with- 
drawal allowed.]—Where a rule had been granted 
to strike an attorney off the roll at his own request, 
but it was not acted upon, & nothing was done 
beyond obtaining it, it was allowed to be rescinded. 
—LKHx p. (1857), 5 W. R. 687. 

4635. —--— -~~—.]--- Er p. Tlooper (1857), 29 
L. T. O. S. 201. 

4636. Whether exhibits must be delivered with 
aMidavits.|—Ac Hutcuines, Jie SANDERS, VEALE 
v. WiLLCOCKS, [1887] W. N. 254. 

Annotation :—Consd. Carter v. Roberts, [1903] 2 Ch. 312. 

Absolute privilege of statements in affidavit.]-— 
Sve LIBEL & SLANDER, Vol. XXXIT., p. 109, No. 
1106. 





B. Who Alay Apply. 

4637. Any person alleging misconduct—-Not con- 
fined to client or person injured.|—-(1) Under 
Solicitors Act, 1888 (c. 65), 8. 18, & rules, the right 
to apply to the Committee of the Council of the 
Tneorporated Law Society in respect of the mis- 
conduct of a solr. is not confined to clients or 
persons injured by such misconduct, but may be 
exercised by any person who alleges that 1t has 
taken place. 

(2) On an applieation under Solicitors Act, 
1888 (c. 65), s. 18, against a solr. who has been 
adjudicated bkpt., the notes of his public examina- 
tion in bkpcy. signed by him may, by virtue of 
Bkpcy. Act, 1888 (ce. 52), 5. 17 (8), be used in 
evidence against him.—Re A Sorictror (1890), 
25 Q. B.D. 17; sub nom. Re SaAnkry, 59 Ta. J. 
Q. B. 2388; 6 T. I. R. 88835 sub nom. Re A 
Sonicritor, fax p. INCORPORATED Law Socirry, 62 


4631 i. Obtaining retainer by fraud.j}— 
Re SHORTLAND (1893), 12 N. 4. L. Ft. 
137.—N.Z. 

Oo. Threatening cruminal proccedings. | 
—Re GENT ONE, Re A BARRISTER 
(W920), 21 S KR. N.S. W. 32; = 37 
N.S. W, W.N. 271.—AUS. 

p. : INCORPORATED LAW 
SOCIETY ». MicHau (1902), 19 S.C. 
355.~- 8S. AF. 

q. Insulting the court.)}—Re HERVEY 
(1811), 3 Ont. Dig. 6615,—CAN. 

r.- - - J— Re WaLuack (1866), C. 1. 
5 A.C. 109, —CAN. 

t. Attempting to secure preference as 
creditor, J—Re AN ATYORNEY (1876), 39 
U. C. R. 171.—CAN. 

a, Ignoring communication from Law 
Sorvety. )—— te HARRIS (1906), 3 W. L. lh. 
167,—CAN. 








b. -F—-It is reprebensible con- 
duct for o solr. to ignore letters writ~ 
ten to him by the Law Soctety with 
respect to complaints of cHents & to 
treat with contempt proccedings by 
the Law Society begun as a result of 
auch complaints ---Re X, (1920), 16 
Alta, I, Tt) 542,.—CAN, 


6. Failure to abide by guarantiee.]—-Re 


es (1900), 45 Sol. Jo. 104.— 


d. Use of testimonials to obtain busi- 
ness. j—IHte A SoniciTor, {1915} IL. R. 
152.—I1R. 

e. Sharing feces with unqualified 
person.j)—hr p. VAN WONDENBERG, 
(1910) IT. P. D. 616.—S8. AF. 

f. Afoney-lending ]—It is not un- 
professional conduct for an &tturncy 
to carry on a business of money lending 
m coujanetion with that of his pro- 
fossion, —-INCORPOKATED LAW SOCIETY 
vr, Rossouw, (1921) T. 1’. Db. 25.—S. AF. 


PART XIV. SECT. 3, SUB-SECT. 1. —A. 


g. Necessity for affidavit |—An apptIn. 
to strike an attorney off the roll for 
misconduct must be founded on an 
affidavit adduced on the motion.— 
Kx ip. PALMER (1849), 2 AU. 533.—CAN. 

h. Procedure on applicatron.] -- A 
certificate of the cletk of the ct., on 
which an na abr a under the rule 
of ct. In made to have the attorney 
struck off the rulis in another ct., should 
show the ground on which he was 
struck off. The application should 
also be for a rule to show cause, & 
should not be made on tho last day of 


term.—te TREMAYNE (1864), 14 C. P. 
257.—CAN, 

k, Delay.--A delay of six months is 
not a bar to a motion to striko off 
the rolls, where an unsuccessful motion 
for an order to compel the attorney 
to answer had tucanwhile been made.— 
Sone A. (1890), 6 Man. L. ht. 601.-- 


1. Vo whom made )—-Where a client 
apphes to strike the name of a solr. 
off the roll for misconduct in neglect- 
ing to pay over the clicnt’s money 
in his hands as solr., the first appli- 
cation should be made to a judge in et. 
-—J?e BRIDGMAN (1894), 16 DP. 1. 232. 
—-CAN. 

m. Time for anpeal.}—EMBERSON 2. 
NEWFOUNDLAND JUDGES (1854), 8 Moo. 
PLC, C. 157, 14 i. R. 60.—NFLD. 


PART XIV. SECT. 3, SUB-SECT. 1.-—B. 

4687 1. Any nerson alleging misconduct 
~—Not confined to client or person 
injured.)~Ite A Souicrror (1910), 
13 W. L. &. 727.~—CAN. 

4637 ti. -—- —--—— ]—Ite AN ATTOR- 
NEY (1913), I. L. R, 41 Cale. 113.—IND. 

n, Client.) — Ite Harnnis & BuRNr 
(1897), 3 Terr. L. Rh. 70.—CAN, 


Part XLV.-—DisctepninE AND REMOVAL FROM Rout. 


L. T. 567; sub nom. Re A Souicitor, Hx p. 
OFFICIAL RECEIVER, 88 W. R. 533, C. A. 
Annotation -—Mentd. Re Atherton, [1912] 2 K. B. 251. 


C. What Affidavit must State. 

See Statutory Rules & Orders, 1924, No. 1582. 

4638. Direct assertion of misconduct—Not facts 
from which misconduct inferred.|—Re Kina, No. 
4463. ante. 

D. No Case for Solicitor to Answer. 

See, now, Statutory Rules & Orders, 1924, No. 
1582. 

4639. Discretion of Law Society to refuse to hear 
application.|—-(1) Where an application is made to 
the commitice of the council of Incorporated Law 
Society under Solicitors Act, 1888 (c. 65), s. 13, 
to require a solr. to answer allegations contained 
in an affidavit, & the cominittee are of opinion 
that no primd facie case of misconduct 18 made out 
upon the affidavit, the committee has a diserction, 
notwithstanding the provision of the sect. that the 
application ‘“‘ shall be heard by the committee,” 
to refuse to take any further proceedings in the 
matter. 

(2) As Solicitors Act, 1888 (c. 65), s. 13, preserves 
the right to apply to the et. where the committee 
are of opinion that no primd facie case of mis- 
conduct is made out, & sect. 19 preserves to the 
ct. the right to exercise the same jurisdiction as 
before the Act, a writ of mandamus will not be 
granted directing the committec to hear such an 
application unless il can be shown that the remedy 
by application to the ct. is not. equally convenient. 

-R. ov. INcokvoRATED Law Soctery, [1895] 
2Q. B. 456; 6tT. J. Q. B. 7973 73 LL. TR. 187; 
43 W. RR. 6875 TET. TL. RR. 5573 89 Sol. Jo. 892 5 
sub nom, Rom INCORPORATED LAW Soclery, dap. 
CHAPMAN, 15 2. 597, D.C. 3 subsequent procecd- 
igs, (| LR9G] 1 Q. BL. 3827, CO. A. 

4640. Mandamus to compe! hearing of applica- 
tion—-Discretion of court.|—-R. vo. INCORPORATED 
LAW Society, No. 4639, ante. 

Costs.|-—_See Nos. 48071, 1675, post. 


SuB-sEcT. 2.—NOTICE OF PROCEEDINGS. 

See, now, Statutory Rules & Orders, 1924, No. 
1582. 

4641. Service of notice—When solicitor not 
resident in this country—-At last place of residence.] 
—Where it was sworn that an attorney had no 
place of residence in this country, an order nisi 
for his being struck off the roll was permitted to be 
served at his last place of residence.—J?e Mark 
(1834), 4 Deac. & Ch. 28. 

4642. —-- - Personal service.}-—-A rule nisi to 
strike an attorney off the roll after he has been 
struck off the volls of the other cts. must be served 
personally.—Re --— (1858), 23 T.. J. ax. 24. 


Sus-sectT. 3.—--THE HEARING. 
See Solicitors Act, 1888 (c. 65), s. 123 &, now, 
Solicitors Act, 1919 (¢. 56); Statutory Rules & 
Orders, 1924, No. 1582. 


PART XIV. SECT. 8, SUB-SECT. 2. 
486421. Service of notice—Iersonal ser- 


was unnecessary.—fRe C. 
W. A. L. RR. 107.—AUS. 
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4643. Composition of committee—Quorum reé- 
eee A Soxtcrror (1902), 46 Sol. Jo. 466, 
4644. Procedure of committee—Previous pro- 
coe adopted.]—Pracrick Norm (1921), 66 Sol. 
o. 158. 

4645. —-— Findings & orders pronounced in 
open court.]—-Pracrick Norr (1921), 66 Sol. Jo. 

we, 

4646. - —-- Solicitor’s name mentioned—When 
order made for striking off or suspension.] — 
PRACTICE NOTE (1921), 66 Sol. Jo. 158. 

4647. Private compromise of charges of miscon- 
duct —- Whether permissible.] —-Where serious 
charges of misconduct against an attorney arc 
brought before the et. of which he is a member, 
the et. will not permnit any private arrangement of 
it to be made between the parties, but will require 
that such misconduct be fully explained to the 
satisfaction of the ct.—Re (1863), 9 L. T. 299. 

4648. Postponement of hearing—For solicitor to 
answer.|—/'2 p. INCORPORATED JAW SoOctrETy 
(1888), Times, Oct. 27, D. O. 

4649. - --- Pending appearance before justices.} 
—A solr. was charged before justices & remanded, 
& he applied to the Div. Ct. that the report of the 
Statutory Committee on a charge of professional 
misconduct might stand out of their lordship’s 
list, on the ground that a decision might prejudice 
his fair trial: —/Teld: the application should be 
granted, on the solr. giving an undertaking in 
writing not to practise until the report had been 
dealt with by the ct.—Re Soniciror, £a p. LAW 
Society (1907), 51 Sol. Jo. 212, D.C, 

4650. Evidence — Bankrupt solicitor —- Admis- 
Sions made on public examination.]--Re A Sori- 
ciITOR, No. 4637, ante. 

4651. ——— Right of committee to documents 
impounded by court.|—Re A Souicitor (1891), 
SP ta Be, DAS 








SuB-sECT. 4.—APPEALS. 
A. To Divisional Court. 
See, now, Solicitors Act, 1919 (c. 56), s. 8; 
Statutory Rules & Orders, 1924, No. 329. 
4652. Attitude of court towards findings of com- 
mittee— Whether court bound.) — Re Crowpy, 
Kr p. INCORPORATED LAW Society (1895), 11 


TS. RR. 406, D.C. 
Annotation :—Refd. Re Davies (1898), 14 T. . R. 161. 





4653. ~ -- .|— Re Davies (1598), 14 
T. L. R. 382, C. A, 
4654, Great weight attached to findings.]|— 





Re DAVIES (1898), 14 T. L. R. 382, C. A, 

4655, --—-- —- -.]-—-(1) A. claim was made 
before the committee of the Law Society against 
applt., who was a solr., that he had made pay- 
ments to a clerk in the employment of resp., the 
Public trustee, as an inducement & reward for the 
introduction of clients to applt., & that in making 
such payments applt. was acting detrimentally 
to the public service. The committee suspended 
applt. from practice for two years & applt. ap- 


(1918), 20 v. NEWFOUNDLAND JUDGES (1854), 


8 Moo. P. C. C. 157; 14 BE. R. 60.— 


vice.J—A complaint of unprofessional 
conduct was made against a practitioner 
under Legal Practitioners Act, 1893, 
& notice of such complaint was duly 
served on the practitioner, but he did 
not appear on the hearing of tho 
auuby by the Barristers’ Board. An 
order was made for substituted service 
of the notice of motion to striko off 
the practitioner’s name from the roll 
under sect. 25 of the Act :—Held: 
personal service of the notice of motion 


o. Neecessity for.j—Re ABDUL RASHID 
(1923), I. i. RR. 4 Lah. .271.-—IND. 

p. Four clear days.|}—Before a motion 
eau be made to compel a solr., or othor 
officer, to answer a potition complain- 
ing of his conduct, he must be four days 
served with it.—PitcaIrRn  ». Woob- 
ROFFE (1824), 2 Mol. 353.—IR. 


PART XIV. SECT. 8, SUB-SECT. 3. 
q. Postponement of hearing.|}—EMER- 


NFLD. 

r. Misconduct consisting of conviction 
of offence-—Conviction cannot be question- 
ed.}-——In disciplinary Pp eee dione taken 
against a member of the legal profes- 
sion on account of his being convicted 
of some offence it is not open to the 
person against whom such proceedings 
are taken to question the propriety 
of his conviction. — Re Tasappuq 
AHMAD KHAN SHERWANI(1922),1L 1. R. 
44 All, 352.—IND, 


408 


Sect. 3.—Procedure to enforce discipline: Sub-sect. 
4,A.& B.; sub-scect. 5. Sect. 4.] 


pealed to a Div. Ct. under Solicitors Act, 1919 
(c. 56), s. 8 :—Held: although the sect. gave an 
appeal which under the rules was in tho nature 
of a rehearing, there was nothing to entitle the ct. 
to interfere with the decision of the committee. 

(2) It is right that this ct. should pay the 
greatest attention not only to the findings of the 
committee under this Act, but also & not least, 
to the mode in wluch that experienced body has 
exercised its discretion (LORD HEWART, C.J.).— 
fe A Souicrror (No. 2) (1924), 93 L. J. K. B. 761 ; 
ort T. 155; 40 T. L. R. 685; 68 Sol. Jo. 756, 
D.C. 

4656. ——- Exercise of discretion by committee.] 
—te A Soniciror (No. 2), No. 4655, ante. 

4657. Whether appeal Hes—-No prim& facie case 
made out before committee.|—lIf the affidavit 
discloses no primd facie case there is no need that, 
the committee should take any other step. This 
docs not preclude an appeal to the ct. ; for appct. 
is at liberty to apply to the ct., although the 
committee are of opinion that there is no prond 
facie case of misconduct made out, on which point 
they are the sole judges (LorD EsHrer, M.R.).— 
LR. v. INCORPORATED LAW SOCIETY, [1896] 1 Q. B. 
327; 65 L. JI.Q. B. 326; 74 L. T. 67; 44 We OR. 
307; 12 T. L. R. 1913 40 Sol. Jo. 261, C. A. 

4658. Nature of the appeal—Under Solicitors Act, 
1919 (c. 56)—Re-hearing.]—-?te A SoLiciTor (No. 
2), No. 4655, ante. 

46598. Stay of publication of effect of order in 
London Gazette—Pending appeal—Jurisdiction of 
court.|—The ct. has jurisdiction to direct a stay, 
pending appeal, of the publication in the London 
Gazette, required by Solicitors Act, 1919 (c. 56), 
s. 7 (2) of the effect of an order made by the 
committce of the Law Socicty suspending a solr, 
from practice. 

Wherever practicable, an application for such a 
stay should in the first instance, be made to the 
committee.—-Re A Souicrror, [1924] 1 kK. B. 699 ; 
93 1. J. K. B. 478; 131 L. T. 1386; 40 TL RR. 
420. 

4660. -——-- Application to be made to com- 
mittee in first instance—Where practicable.]—/Jve 
A SOLICITOR, No. 4659, ante. 


B. To Court of Appeal. 

See, now, Solicitors Act, 1919 (c. 56), 3. 
Statutory Kules & Orders, 1923, No. 329. 

4661. Not an appeal in ‘‘ criminal cause or 
matter.’’?]—When the IIigh Ct. makes an order 
ordering a solr. to be struck off the rolls for muis- 
conduct, if does so in exercise of a disciplinary 
jurisdiction over its own officers & not of a juris- 
diction in any criminal cause or matter within 
Jud. Act, 1873 (c. 66), 8 47, & thercfore an appeal 
lics from such order to the Ct. of Appeal.-— 
fle HARDWICK (1883), 12 Q. B. D. 148; 53 L. J. 
Q. B. 64; 49 L. 1. 5845 32 W. 1.191, C. A. 
Annotations —-Apld. Re Bradford (1883),15 Q. BD. 635. 

Distd. Re Grayston, Re Wall (1888), 4 T. L. 1.772. Apld. 


Godfrey v George, |1896) 1 Q. B. 48, Seldon v. Wilde, 
(1911) 1 K. B. 701 


4662. —--.]—By Attorneys & Solicitors Act, 
1843 (c. 73), s. 82 a solr., who (inter alia) permits 





8; 











PART XIV. SECT. 8, SUB-SECT. 4.—B. 


t. Reluctance to interfere with lou er 
court’s deciston.|—Re Quarry (1879), 


Counci] from an 


IAMCHANDRA 


J. L. R. 2 All. 511; 1. It 7 Ind.  A8800N. (PRESIDENT) 
App. 6.—IND. Mapras (1915), I. L 
a. Whether appeal allowcd.|]— Dis- —IND. 


SU a proceeding under clause 10 
of Letter Patent are not appealable 
under clause 39 & High Ct. had nu 
power to give leave to appeul to Privy 


exercise of such jurisdiction.—K. QR. 
AYYAR tv. 


. R. 39 Mad, 128. 


PART XIV. SECT. 3, SUB-SECT. 5. 


b. Costs in favour of - solicitor 
Where sulicitor exonerated.)—-If com- 


SOLICITORS. 


his name to be used in any action upon the account 
or for the profit of an unqualifled person may upon 
complaint made be struck off the roll, & the 
unqualified person may be committed to prison for 
any term not cxceeding one year. An order 
having been made by a Div. Ct. under the above 
sect. striking a solr. off the roll:—Held: the 
order was not made in a “criminal cause or 
matter’? within Jud. Act, 1873 (c. 66), 5. 47, & 
the Ct. of Appeal had therefore jurisdiction to 
entertain an appeal by the solr. from the order.— 
Re Eve (1890), 25 Q. B. D. 228; 59 L. J. Q. B. 
378; 6 T. L. R. 349; sub nom. Re KEDE, Ea p. 
Davy, 38 W. R. 683, C. A. 

4668. When security for costs to be given— 
Appeal against order striking solicitor off rolls.]|— 
A solr. who appealed from an order striking him 
off the roll, & directing an account & payment of 
moneys due from him to clients of his who obtained 
the order, was directed tu give security for costs, 
it being shown that he was in insolvent circum- 
stances. 

Qu.: whether security for costs would have 
been required if the solr. had appealed only against 
an order striking him off the roll.—Re Srrona 
(1885). $l Ch. D. 273; 55 L. J. Ch. 506; 54 L. 7. 
219; 34 W. RR. 420, C. A. 

Aral CI Ot :~—Relfd. Hood Barrs 7. Herlot, [1896] 2 Q. B. 
sd. 

4664. ——-~— & against order directing 
account & refund of money.]—/?e Srrona, No. 
4663, anle. 

4665. When appeal lies—Fresh evidence ap- 
pearing —Not before committee.}—Re A SoLicyror, 





Ex p. INcoRPORATED Law Socrery (1901), 45 
Sol]. Jo. 640, C. A. 
SUB-SECT. 5.—Costs, 
Sec, now, Statutory Rules & Orders, 1924, 


No. 1582. 

4666. Costs of proceedings—-Where solicitor 
exonerated -—- Application made bona fide.|—-Al- 
though a rule calling on an attorney to answer the 
matters of an affidavit is discharged ; vet, if there 
were reasonable & probable grounds for moving 
for it, the ct. will not give costs to the attorney.--- 
Dor d. THwarres v. ROE (1823), 38 Dow. & Ry. 


K. B. 226; 11. 5.0.8. K. 3. 245. 

4667, -—-- --—-~ ~-—--.] —Me AN ATTORNEY, 
No. 4424, ante. 

4668. --— -—--- —~--.]— Fe NEALE, Fup. 


NEALE, SAME v. SAME (1893), 10 T. I. R. 18 3 sub 
nom. Re N., Iie p. N., 38 Sol. Jo. 28, D.C. 

4669. -- -- -——.] -Re Moonn, Bae pp. INCOR- 
PORATED LAW Sociery or LIVERPOOL (18841), 29 
Sol. Jo, 50, 1D). C. 

4670. ~-~--,]-—-R. made charges of pro- 
fessional misconduct against T.., a solr., to the 
Incorporated Law Society. The statutory com- 
mittee, created by Solicitors Act, 1888 (c. 65), 
s. 12, investigated the matter, & found that the 
charges had not been made out. The report 
embodying the finding was duly filed, & the 
society took no further step. I. applied to the 
ct. for an order against R. for the costs of his 
defence :—Held: there was jurisdiction to make 





plaints of unprofessional conduct are 
made against an attorney {it is the duty 
of the Law Society carefully to investi- 
gate such complaints before bringiug 
them into ct. 

Where a Law Society without suffi- 
client investigation brought charges 
against attorneys which it failed to 
prove the ct. ordered the Society to 
pay the costa of the action.— Law 


order passed in 


VAKILS’ 


HiecH Cowurt, 


Part XIV.—DIscIPLINE AND REMOVAL FROM ROLL. 


the order.—Re L., Hz p. R. (1892), 40 W. R. 321; 
36 Sol. Jo. 296, C. A. 

4671. -|—By Solicitors Act, 1888 
(c. 65), 8. 13, an application to strike the name of a 
solr. off the roll or to require him to answer allega- 
tions in an affidavit is to be heard by a committee 
of the Incorporated Taw Society, who are to 
embody their finding in a report to the High Ct., 
& the report is to have the same effect & to be 
treated by the ct. in the same manner as a report 
of a master of the ct., & the ct. may make such 
order thereon as to the ct. may seem {it. 

Upon an application against a solr. under s. 13, 
founded on charges of misconduct, the committee 
of the Incorporated Law Society, after hearing 
the case, made a report to the Ct. exoncrating the 
golr. from the charges affecting him :—HTeld: the 
ct. had jurisdiction to order appct. to pay the 
solr. bis costs of the inquiry before the committee. 
—Re Linney, [1892] 1 Q. B. 759; 611. J. Q. B. 
S11; sub nom. Re Linuny, Hx p. Roney, 66 L. T. 
270; 8T. LL. R. 377, C. A. 

Annotation :-—-Refd. Re A Solicitor, Ex p. Incorporated Law 

Soe. (1903), 19 T. La. 1. 368. 

4672. ——— .|—Re Neate, Er p. NEALE, 
SAME v. SAME (1893), 10 T. L. R. 183 sub nom. 
ReN., Ex p. N., 38 Sol. Jo. 28, D. C. 

4673. —-— - —-.]--Re A Sonicrror (1898), 42 
Sol. Jo. 689. 

4674. —-— No prima facle case made out.|— 
Re W., Bap. W. (1892), 37 Sol. Jo. 68, D. C. 

















4675. —-~- --—-~j—Jte L., Ha p. R., No. 
1670, ante. 
4676. --—- --—— How application for costs made 


-—To Divisional Court.]~-Where a solr. has been 
exonerated from charges brought against him on 
an inquiry before the Committee of the Incor- 
porated Law Socicty, under Sohcitors Act, 1888 
(c. 65), 8. 13, an application by him for the costs 
of the inquiry must be made to the Div. Ct., & 
not to a judge at chambers.—/e DAvipson, La p. 
DAvVipson, [1899]2 Q. B. 103; 68 L. J. Q. B. S86 ; 
81 L. T. 182, D.C. 

4677, -—-- —-~—- - Whether to judge in 
chambers.] —Re DAVIDSON, Lx p. DAVIDSON, No. 
4676, ante. 

4678. ~-—-— Where solicitor struck off rolls.]/— 
Re S., Ke p. INCORPORATED LAW Society (18986), 
40 Sol. Jo. 390, D.C. 

4679. Where solicitor suspended—Although 
appeal against suspension allowed.}—/te HALL- 
WricuTt (1911), 55 Sol. Jo. 238, C. A. 

4680. Action on order to pay costs—Not- 
withstanding unsuccessful application to attach 
solicitor for disobeying order—-Application by per- 
son to whom costs awarded.|/—An action will lie 
upon an order of the ct. by which a solr. is ordered 
to pay the costs of an application to strike him 
off the rolls, notwithstanding the fact that an 
unsuccessful application to attach him for dis- 
obedience to the order has been made by the 











Socinry OF CAPE or Goon Horr v. 4691 fli. 


FRANK & Warsaw, [192)] C. Pp. DD. Law 
169.—S. AF. W. W. KR. 558: 23] 
o. Costs against solictor.J—Re Hor- 1202; 33 Man. 1, 2. 298.— CAN. 
LAND (1842), 6 O. S. 441.—CAN. 4691 iv. ——— - 
VaRLBY, [1924] 


PART XIV. SECT. 4. 





SOCIETY “Act 
[1923] 4 D. L. RR. 


3 WwW. 2: 
(1924) 4D. L. R 852; 20 Alta. L. R, laid before the ct. facts whic 
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person to whom he was ordered to pay the costs.— 
GODFREY v. GrorGE, [1896] 1 Q. B. 48; 65 
L. J. Q. B. 249; 731. T. 599; 44 W. BR. 245; 40 


Sol. Jo. 117, C. A. 

Annotations :-—Consd. Seldon 7. Wilde, [1911] 1 K. B. 701. 
Refd. Pritchett ». english & Colonial Syndicate, [1899} 
2Q. B. 428; KFurber v. Taylor, [1900] 2 Q. B. 719; Ivimey 
eves, 11ouR 2K. B. 260; Savill v. Dalton, [1915] 

. . it. 


Sect. 4.—RE-ADMISSION. 

4681. Dependent on grounds for striking off— 
Grounds must be disclosed to court.])—Fx p. 
BARROW (1882), 17 L. Jo. 49, D. C. 

4682. ——-- Conviction for indictable offence.]— 
A. conviction for a conspiracy to extort money by 
means of libel is a sufficient ground for not per- 
mitting an attorney to be readmitted.—Re Haw- 
DONE (1841), 9 Dowl. 9703; 5 Jur. 508. 


4683. ---- ----..—Re A Sontcrror (1881), 70 
L. T. Jo. 370, D.C. 

4684. --—- -- -.] -Re A Soxtcrror (1882), 73 
L. T. Jo. 216. 
Pa --- + ———,]--Re ABINGER (1914), 49 L. Jo. 

4686. —--- --—— Subsequent pardon—lInex- 


perienced solicitor.\—-Attorney who had _ been 
struck off the rolls on conviction for seditious 
practices, & was afterwards pardoned, not allowed 
to be restored to the roll on ground of want of 
experience.—xr p. Frost (1815), 1 Chit. 558, n. 

Annotations :-—Apld. ker p. Billings (1836), 5 Dowl. 395, 

inc p. Rudge (1843), 7 Jur. 581. 

4687. .|—BarsBer’s Casé (1855), 
cited in 60 L. J. Q. B. at p. 502 ; 64 L. 'T. at p. 740. 
wlnnotation + Folld. Re Brandreth (1891), 60 L. J. Q. B. 501. 

4688. ——— Subsequent good conduct.|— 
In the year 1847, A. was found guilty of forgery, 
but judgment was respited on the ground that the 
judge had received evidence which was inad- 
missible, viz. admissions which prisoner had been 
compelled to make when under examination as a 
witness in an action in the Ct. of Q. B.; & he in 
consequence received a free pardon. In 1849, A. 
was struck off the roll for perjury in an affidavit of 
increase. The ct. refused in 1856 to re-admit him 
to the roll, although he produced very strong 
affidavits & testimonials as to Jis conduct since 
1849.--Re GARBETT (1856), 18 C. B. 403; 1389 
i. R. 1425. 

4689. —-- --- -—~-~.]-—-The ct. has powcr, even 
when it is proved that a conviction for an offence 
against the criminal law has taken place, but. 
where the atonement of a long period of good con- 
duct has been offered, to restore a solr. to the roll. 
—Re BrRanpreru (1891), 60 L. J. Q. B. 501; 64 
L. TV. 739; 39 W. R. 687, D.C, 

4690. -- — Misconduct—Effect of lapse of time.} 
~~ Re HALLEY (1844), 3 I. T. O. S. 102. 

















4691. moe Subsequent good conduct.] 
~Re  ~--- (1845), 6 L. T. O.S. 170. 

— se —--.]—Re must elapse before the ct. will rein- 

& B, [1923] 3 state him. After a lapse of three & 


a half years an attorney whose name 
had been removed from the roll for 
the above reason applied for reinstate- 
ment. The Law Society opposed, & 


"KED « 
W. RR. 55 tonded 


46821. Dependent on grounds for  585.~- CAN. to show tbat the attorney had been 
airing o —Conviction for indictable AQOL VS See, Ree: guilty of further improper a be 
Gene te Pea) ORL Re eel “cAlrad), 12 F 5 Oe ee ee ee ee ae ae ea 
; 4601 i et Oitecnnaial = Effect of 4D. L. R. 873.—CAN. tion must be refused.—-LAMBERT v. 
lapse of time—Subsequent good conduct.) A601 vi. As a ee ee INCORPORATED Law Sociery, [1910] 
—Er p. MRaQuer (1920), 20 8S. R.  Lonpon, [1926] N. Z. L. R. 656.—N.Z T, P. D. 77.—S. AF. 


N.S. W. 245; 37 N.S. W.W.N. 74, 
-—AUS, 
4601 fi ~---- --- 


-- =: «~~ J~ Re 
MacNaMARA (1883),9P. R 497.—CAN. — struck o 


4691 vii. —---- ---- -—— 
Where an attorncy has been convicted 
of misappropriating trust funds & been 
tho roll w considerable period —S, AF 


4691 vill. -——- -——- —— ——..]}— 
BADENHORST v. Law SOCIETY OF CaPE 
oF Goon Hops, [1918] C. bP. D. 224. 





-|-~ 
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Sect. 4.—-Re-admission. Sect. 5: Sub-sects. 1,2 & 
3. Part XV. Sects, 1 & 2: Sub-sect. 1.) 


4692. — — ~—-—.]— A solr. who had 
been struck off the roll for misconduct, restored, 
after a lapse of ten years, during which, amidst 
great privation & suffering, he had maintained an 
irreproachable character, the application being 
supported by a memorial signed by a very large 
number of solrs. & not opposed by the Law 
Institution, though opposed by one individual 
ae only.— ANON. (1853), 17 Beav. 475; 51H. R. 

4693. ——.j—An_ attorney 
having been struck off the roll in Easter Term, 
1859, for misappropriating to his own use money 
received from a client for a particular purpose, the 
ct., in Hilary Term, 1865, allowed his name to 
be restored to the roll, on affidavits of numerous 
attorneys to his good character & conduct in the 
interval. Re Rowins (1805), 34 L. J. Q. B. 1213 
11 Jur. N.S. 504. 

4694. —-— - Efforts to make restitution. ]/— 
Where an attorney has been struck off the roll for 
a fraudulent misappropriation of moneys of a 
client intrusted to him tor investment, it is a 
condition precedent to his being restored that he 
should have made full restatution, or, at least. all 
the restitution in his power.—Re Poot (1869), 
L. R. 4 ©. P. 350, 17 W. BR. 785 3 sub nom. Ker p. 
POOLE, 88 L. J.C. P. 216. 

4695. —-—- ----~- Abandonment of unprofessional 
occupation.}— Resp., a solr., who had ceased to 
practice in 1898 & had not since taken out a 
certificate, carried on the business of a book- 
maker, & in the course of his business had sent 
circulars to a minor, & married woman, & a bank 
manager :—IlTeld : resp. had been guilty of con- 
duct unworthy of a member of the profession, & 
must be struck off the rolls, but it would be open 
to him if he bond fide abandoned the business to 
apply to the master of the Rolls for reinstatement. 
—-Le A Soniciror, Ax p. LAW Socirry (1905), 98 
L. 'T. 838; 22 3. L. R. 127; 50 Sol Jo. 118. 

4696. —---- Offence under Solicitors Act, 1843 
(c. 78), 8. 82.) —Re Lamp, No. 4455, ante. 

4697. Contempt of court—Insulting judge 
—Necessity for apology in court.| — PARKER’S 
CASE (1678), 1 Vent. 331; 86 FB. R. 214. 

Annotation :— Refd, It. v. York Corpn. (1442), 3 Q. B 550. 

—-+~ Striking off at own request.;—See Part ITI., 
Sect. 5, ante. 











5.—STRIKING OFF ROLL AT OWN 
REQUEST. 
Sus-secr. 1.—IN GENERA. 


4698. Attorney may be struck off.}] — An 
attorney may, at his own request, be struck off the 
roll—KIDWELL's8 CASE (17836), Lee temp. Ward. 


SEctT. 


232; 05 E.R. 149. 

4699. ———.]- Itc 'TOMLINS (1852), 20 L. T. O.S. 
69. 

4700. -—-- .}—Re CLEMENT DALE (1856), 27 
L. T. O. S. 187. 

4701, - —-.]—Re James (1856), 27 L.. T. O. S 
173. 

4702. —--—--.|—Er p. HiGeins (1858), 31 L. T. 0.8. 
180. 

4694 i iefforts to make 


G71; 
108 ; 


The name of appcet., 
which was in June, 1911, struck off 
the rolls of barristers & solrs., for mis 
conduet, was restored less than three 
vears later, upon evidence of his good 
conduct & of his having made restitu- 


tion of moneys Improperly used by 4694 iii. 


him.— Re Tlarnis (1914), 28 W. LL. R. 
7 Alta. L. 1. 2 
6 W. W. KR. 628.-- CAN. 


4694 ii 
(183, IN. ZU. RG. A. 362,—N, 


SOLICITORS. 


47038. Grounds for striking off—-Intention of call 
to the bar.|}—Re TouLtmMan, Re Simpson (1844), 
21L. T. O. 8. 309. 


4704, ——- —-—.]--Fka p. Smirny (1844), 4 
L. T. O. S. 100. 

4705. -—-—- -- ---.]— Re -—— (1849), 12 L. T. 0.8. 
403. 

4706. - —.|-—Re ——— (1849), 13 L. T. 
O. S. 97. 

4707. —--- Appointment as Chancery master.]— 


Ee p. PHitpors (1845), 41. T. 0.8. 319. 
4708. |—Re Hume (1852), 
O. S. 70. 
4709. Postponement of application—Pending pro- 
ceedings against partner for misappropriation. |—— 
Re MARSHALL, No. 4633, ante. 


20 I. T. 





SuB-sEcT. 2.—Wuat APPLICANT MUST SHOW. 

Sce Statutory Rules & Orders, 1924, No. 1582 

4710. No other reason for application.|—--The 
ct. will not strike a solr. off the roll at his own 
request without an affidavit, that there is no other 
reason for the application.—Fae p. Owren (1801), 


6 Ves. 11: 31 E.R. 9138, TL. CC. 
Annotation -- Refd. Ive Strong (1886), 55 L. T. 3. 
4711. -—-—.|—A solr. not to be struck off the 


roll at his own request without an affidavit, that 
there is no other reason for the application.— 
Ex p. FoiBy (1802), 8 Ves. 33 3; 32 E.R. 262, L.C. 

4712. No proceedings pending against him.]--- 
Attorney cannot be struck off the roll on his own 
motion, though he has never practised, without an 
alfidavil that no proceedings are pending against 
him for miseonduct.~ ~-ANON. (1815), 1 Chit. 557, n. 

4713. —---.}—If an attorney wish to take his 
name off the rolls of the et., he must swear not 
only that no proceedings are depending against 
him for misconduct, but also that he does not 
expect that any are hea A be instituted.— 
He p. JONES (1824), 2 L. J. O. S. WB. B. 151. 

4714. i —-Where an ae ney applies to be 
struck off the roll at his own request, he must not 
only swear that no proceedings are pending against 
him but also that he expects none.—a p. GRAY 
(1841), 9 Dowl. 336, 

Annotation -—-Refd. Re Strong (1286), 55 L. TT. 3. 

4715. No proceedings expected apainel him.]— 
Be p. Jones, No. 4713. ante. 

4716. ---- .]—-Fyw p. Gray, No. 4714, anle. 

4717. —It is necessary that the affidavit 
made on a motion to strike off an attorney at his 
own request, should state that he does not expect 
any proceedings to be taken against him.— 
ANON. (1841), 5 Jur. 25. 

4718. - - .}~-Upon an application by an 
attorney to be struck off the roll, the affidavit 
must state his belief that no application is likely 
to be made against him.—lHr yp. SHOOBRIDGE 
(1856), 27 L. T. O. 8. 83; 4 W. R. 526, 

4719. Whether reason must be stated.]|—When 
an attorney applies to be struck off the roll, he 
should state his reason for so doing.—Ex p. 
MISSING (1837), Will. Woll. & Dav. 73. 

4720. —--—.|--ANON. (1837), ] Jur. 104. 

4721, -—--—.]-—The object an attorney has for 
being struck off the roll need not be stated on the 
affidavit in support of his application for that 


Wircocks, (1920) T. DP. D. 243.— 8. AF. 


PART XIV. SECT. 5, SUB-SECT. 1. 
d. Necessil we for grounds.|] — Some 
reason should be given for striking an 
attorney off the roll, even on his own 
rid Sire ame p. MCCULLEY (1842), 
CIT, 521.—CAN, 


272: 17 DLT. RR 
-——Re STATIN 
Z. 


—.j-Ex p. 


Part XV.—UnQua.iFiep PERSONS. 


purpose.— -ka p. CHARNOCK (1839), 1 Will. Woll. 
& H.548 3 Jur. 23. 

4722, - -.|— On an application by an 
attorney to have himself struck off the rolls, the 
affidavit need not state the ground on which he 
applies.— Lx p. BURRELL (1847), 11 Jur. 1062. 

4723. That certificate has been taken out— 
Affidavit stating that solicitor has been duly ad- 
mitted—& that no proceedings pending or expected 
against him.]|—Where an attorney, desirous of 
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being struck off the roll at his own request, states 
in his affidavit that he has been duly admitted, 
& that proceedings had neither been commenced 
nor were pending against him, it is not necessary 
to state that he has also taken out his certificate.— 
Ev p. PARTRIDAR (1840), 4 Jur. 681. 


SUB-sECT, 3.—Rr-ADMISSION. 
See Part. IT., Sect. 5, ante. 


Part XV.—Unqualified Persons. 


Srecr. 1.—IN GENERAL. 

Sce Solicitors Act, 1843 (c. 73). 8. 2. 

4724. Who is unqualified person——Person regu- 
larly admitted who neglects to take out certificate.| 
—Re Hopason & Ross, No. 4783, post. 

4725. ——--.|--An attorney who practices 
in the county ct. after having omitted for a year 
to take out his certificate is not liable to penalties 
under 12 Geo. 2, ¢. 13, 8. 7, as a person practising 
in the county ct. without having been legally 
admitted according to 2 Geo. 2, c. 23.-- HoDKINSON 
v. MAYER (1837), 6 Ad. & El. 194; 1 Nev. & 
P. K. B. 397; 112 K. RR. 783) sub nom. HonpGKIN- 
SON v. MAYER, Will. Woll. & Dav. 15; 67. J. 
kK. B.. 13 1S. Ps 185. 

4726. Qualified person carrying on business in 
name of unqualified person-—Right to recover 
ee v. VERE (1894), 10 T. L. R. 

4727. Prosecution of unqualified person by Law 
Society—Disqualification of registrar-— Magistrate a 
member of Law Society.|}—On the hearing of a 
summons for falsely pretending to be a solr. 
contrary to Attorneys & Solicitors Act, 1871 
(c. 68), 8. 12, a magistrate who was a practising 
solr. & an ordinary member of the Incorporated 
Law Society sat & adjudicated. The proceedings 
were taken by the council of the Incorporated 
Law Society who alone had power to direct pro- 
secutions, ordinary members having no control 
over the proceedings of the society. On the 
argument of an order nist for a certiorari to quash 
the eonviction :—Ield: the circumstances did 
not show any probability of bias on the part of 
the magistrate, he was not disqualified by his 
membership of the Incorporated Law Society 
either as having a pecuniary interest in the pro- 
ceedings or as being a prosecutor & therefore he 
was justified in adjudicating.—R. v. BuRTON, 
Ea p. YOUNG, [1897] 2 Q. B. 468; 66 L. J. Q. B. 
8313 771. T. 364; 61 5. P. 727; 48 W. RK. 127 ; 
13 T. L. R. 5873 41 Sol. Jo. 748; 18 Cox, C. C. 
647, D.C, 





PART XV. SECT. 1. 
e. Right to lien on documents.}—An 
agent, not being an attorney, con- 


over sojrs. is not confined to those who 
are de jure such, but extonds also to 
those who assume to act as solrs. with- 
out having the necessar 


Solicitor struck off roll -— Failure to disclose 
disqualification to solicitor employer.] — See 
Solicitors Act, 1928, (c. 22), 8. 2 (1). 


Sect. 2..—WHAT ACTS PROHIBITED. 
Sus-srcr. 1.—IN GENERAT.. 

4728. General rule—Actual acting as sollcitor.|-— 
Re Cook (1846), 61. T. O. S. 343. 

4729. —~--.]-——S., who carried on the busi- 
ness of an accountant, was instructed to collect 
adebt. Failing to recover the money he issued a 
writ which purported to be issued by Smale, a 
solr., but it was not signed by or on behalf of a 
solr. as required by R. S. C., Ord. 5, r. 7, & the 
address for service given upon the writ was the 
address of S. 

After the writ was served, & after the summons 
had been taken out to stay proceedings on the 
ground that Ord. 5, r. 7, had not been complied 
with, S. telegraphed to Smale, who was in London, 
asking for a reply that the writ was issued with 
his authority & privity. Smale replied that it 
was issued with his authority & privity, being 
under the impression that S. was acting as clerk 
to a solr., in whose service S. had formerly been, 
& with whom he had previously had transactions 
as his agent. 

The Incorporated Law Society obtained a rule 
calling upon S., to show cause why a writ of attach- 
ment should not issue against him for contempt 
of ct. for having acted as a solr. contrary to 
Solicitors Act, 1813 (c. 73), s. 2, & Solicitors Act. 
1860 (c. 127), s. 26:—Held: there was not sulfi- 
cient evidence to show that S. had put himself 
forward as actually acting as asolr., & on that ground 
alone the rule would be discharged upon 8. paying 
all the costs.—DOCKINGS v. VICKERY, Ne SYMONS 
(1882), 46 L. T. 139, D.C. 

4730. Acting in own name as qualified solicitor.] 
—Re Stmmons, No. 4741, post. 

4731. Threatening proceedings under Solicitors 





mont to charge a fee for drawing up 
an agreement for the sale of the 
furniture & goodwill of a hotel, by 


quatifica- which also the person, a hotel keeper 


ducting an appeal to the Comrs. of 
Land ‘Tax, has not a Ifen upon doru- 
ments of his principal coming into his 
hands, for his charges in respect of 
such appeal.— WATSON v. CLINCH, 
SAME v. SAME (1879), 5 V. L. BR. Ch.) 
278.—AUS. 

{. Right to practise in Supreme Court 
— Land agent.}—-A land agont, not 
being a barrister or solr, has no 
eae to practise in the Suprome Ct., 
whether under Land Registry Act, o: 
otherwise.-—-Re JOHNSTONE (1888), 1 
B.C. R. pt. 2, 334.---CAN. 


g. Summary jurisdiction of court.J}— 
The summary jurigdiction of the ct. 





tions.— Re HaGeL (1912), 21 W. L. R. 
450; 22 Man. L. R. 746; 3D. L. WR. 
706.—-CAN., 


PART XV. SECT. 2, SUB-SECT. 1. 


h. Attorneys Act, s. 13-—I¢ffect of.] 
— The above acct. is iIntonded to 
prevent persons from setting them- 
sclves up as attorneys, not_ from 
drawing agrocments incidentally in 
the course of their ordinary busincss. 
-~Re Hasuinanpen, He p. MANnBY 
(1877), Knox, 416.--AUS. 

k. What amounts to breach of.) 
—Jt is no breach of above enact- 





& an attorney, drawing it. purported, 
as agent for the owner of the premises, 
to let the premises to the purchaser.— 
Re oe (1879), 5 V. L. R. (L.) 389. 


lI. - -.) —It is an offence under 
above Act. for an unauthorised person 
in expectation of a fee, to draw a bkpcy. 
petition & statement of atfairs.-—- Re 
RATCLIFFE (1892), 18 N. 8S. W.L. l. 
194,--AUS, 


m. Unqualified person drawing deed 
for another unqualified person.}] — An 
unqualified person, who draws a legal 
instrument for or in expectation of 
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Sect. 2.— What acts prohibited: Sub-sects. 
& 4. Sect. 3: Sub-secits. 1 & 2, A.J 


Acts.]—S., a partner in a firm of coal merchants; 
wrote to A., who owed the firm for coals, a notice, 
signed by himself, headed, ‘‘ Final notice before 
proceeding in county ct. Unless you pay the 
sum of 22s. 6d. to the firm of, etc., I shall proceed 
against you under the above Act.”’ :—Held: the 
justices were wrong in convicting S. of pretending 
to be a solr. contrary to Solicitors Act, 1875 
(c. 68), s. 12.—SyYMONDS v. INCORPORATED LAW 
SociETy (1884), 49 J. P. 212, D.C. 

4782. -|—B., an agent, who used to issue 
county ct. summonses for people, was authorised 
by V. to write to a debtor of V. for payment. B. 
sent a notice, signed by himself, in these words: 
‘‘County cts. Unless the sum of £1 15s. 6d. due 
to V. is paid, I shall proceed against you under the 
above Acts.” The real debt due to V. was only 
£1 6s. B. being summoned under Solicitors Act, 
1875 (c. 68), s. 12:—Held: the magistrate was 
right in dismissing the summons, as there was no 
evidence that B. pretended, etc., to act as a solr. 
—INCORPORATED Law Society +. BEDFORD 


1, 2, 3 





(1885), 49 J. P. 215; 1 T. L. R. 358, D.C. 
4733. Issuing writ..—Re INcorroraten Law 


oo APPLICATION (1885), 1 T. L. R. 354, 
4734. Entering appearance in action.] — fe 
Hatt, Ex p. INCORPORATED LAW Society, No. 
4769, post. 

4735. Giving notice of appearance to writ.]|— 
An unqualified person who gives, as agent for 
deft in an action, the notice of appearance to the 
writ required by R.S. C., Ord. 12, r. 9, to be given 
by deft. to pltf. or his solr. is thereby acting in 
contravention of Solicitors Act, 18413 (c. 73), s. 2, 
which prohibits any unqualified person from 
‘acting as a solr.”’ or “‘ carrying on any procecd- 
ing’’ in the superior cts.—Re AINSWORTH, Ex p. 
Law Socirtry, [1905] 2 K. B. 103; 92 L. T. 652 ; 
sub nom. Re AINSWORTH, Ex p. INCORPORATED 
Law Society, 74 L. J. K. B. 462; 53 W. R 
533; 49 Sol. Jo. 403, D.C. 

Annotation ;—Retd. Kinnell v. Harding, Wace, [1918] 1 


4736. Applying for decree absolute.|— DAVIES 
v. DAVIES, te Watts, No. 4772, post. 

4737. Agent employed by company to institute 
proceedings in county court.]—A co., incorporated 
under Companies (Consolidation) Act, 1908 (c. 69), 
may lawfully employ an agent, who is not a solr., 
to institute proceedings in the county ct. & file 
the necessary preccipe on its behalf &, with the 
leave of the judge, to represent it in ct. 

The ancient rule that a corpn. can only act by 
attorney, which involved an appointment under 
the seal of the corpn. does not extend to prevent 
joint stock cos. from issuing process in the county 
ct. as ordinary individuals can do, seeing that 
they are liable to comply with all the provisions 
of the county ct. rules, & without appointing any 
attorney under their common seal to do these 
acts for them.—KINNELL (CHARLES IP.) & Co. v. 
HARDING, WACE & Co., [1918] 1 K. B. 405; 87 


a fee or reward to be paid to another 
a a age person, is not punishable 
er Legal Practitioners Act, 189%, as 


in ita operation to sumething akin in 
its nature to what is commonly known 
conveyancing.— Le 


SOLICITORS. 


L. J. K. B. 342; 118 L. T. 420; 34 T. L. RR. 217; 
62 Sol. Jo. 267, C, A. 


SuB-sEcT. 2.—ACTING IN NAME OF QUALIFIED 
PERSON. 
4738. Prohibition against acting in name of 
qualified solicitor.'_I?e JAQUES, No. 4774, post. 


4739. a eerte JACKSON & WooD, No. 4762, 
post, 

4740. —--..—Re WHITMARSH (1883), 27 Sol. 
Jo. 683, D.C. 

4741, - —-.]--Every person who acts as a solr. 


contrary to Solicitors Act, 1843 (c. 73), s. 2, is 
liable to attachment for contempt of ct. under 
Sohcitors Act, 1860 (c. 127), s. 26, whether he so 
acts in the name of any other person or in his 
own name, unless such person be duly qualificd. 
Although the ct. will generally adopt the findings 
of the master as to such conduct, his report is 
not conclusive.—Re SIMMONS (1885), 15 Q. B. D. 
3848; 53 7T. T. 147; 49 J. P. 740; 33 W. R. 706, 
DC. 


Annotation ~ Refd. Re Incorporated Law Soc. 
Solicitors (1891), 7 I. L. R. 672. 





& Your 





4742. .|—Jte A Soxicrror, Re WALL (1888), 
4 eT. L. BR. 7493; sub nom. Re GRAYSTON, Te 


WALL, 32 Sol. Jo. 680, D.C. 3 on appeal, 4'T. LR. 

772, C. A, 

Annotations :—Refd. Ite Kelly es ° W. 
Burton & Rilinkhorn, [1903] 2 K. B. 


4743. .]|—IRVIN v. GnGan: No. 4756, post. 
4744. Re Braip, La p,. INCORPORATED 
LAW SucIETY (1899), 43 Sol. Jo. 192, D. C. 


Rt. 191, Le 











4745. With his consent.]-—AHERCROMBIE 
v, JORDAN, le HUNT, No. 4767, post. 

4746. ——-- Solicitor dead—Alleged Ignorance of 
death.|—Re WEBBER (1892), Z'smes, Dec. 20, 
p.c, 

SuB-SECT. 3.—ACTING IN EMPLOYMENT OF SOLI- 


CITOR. 

See, now, Solicitors Act, 1928 (c. 22). 

4747. Solicitor charged for work done.]— Law 
stationers, not qualitied as sols. or proctors, were 
accustomed upon the instruction & m the names 
of London or country solrs. tu take to the Registry 
of the Probate Div. original wills & the engross- 
ments thereof, with the proper affidavits, & if 
these were in order, to fetch away the probate ; 
if any question arose as to the sutficiency of the 
documents the stationers communicated it to the 
solrs. All the charges between solr. & client were 
made by the solrs. & the stationers charged the 
solrs. for their clerk’s time only :—-leld: the 
stationers had not acted as solrs. or proctors, & 
were not liable to the penalties imposed by 
Solicitors Act, 1860 (c. 127), s. 26. 

A qualified solicitor may act per alium & is not 
bound necessarily to act per se (LORD SEL- 
BORNE, C.).—Law Socrery v. WATERLOW, SAME 
v. SKINNER (1883), 8 App. Cas. 407; 52 L. J. Q. B. 


674: 49 L. T. 141; 31 W. R. 754, . L. 3: affg 
name of another attorney, withowt 
any authority to do so, & the debt 


SIMPSON «& for which the action was brought was 


ME 40,—Jee CROWLEY (1899), 20 N.S. W. FrickE, Fe p. RoBiInson, [1910] lost; the ct. on a petition presented 
L. R. 150; 15 N. 8. W. W.N, 263.—~ V. L. R.177.—AUS. by plitf. in that action, against H., 
AUS. ordered him to pay the amount of 


n. Supreme Court Act, 1890, 8. 261 
-—Conatruction of. J—The above sect. 
prohibiting uuqualified persons from 
drawing or picparing or any fee, 
gain, or reward ‘‘ any conveyance or 
other deed or instrument in writing 
relating to any real estate,” is confined 


another 


PART XV. SECT. 2, SUB-SECT. 2. 


o. Attorney without praciising certi- 
Jicute signing consent in 
attorney.) —- Where H., 
attorney who had ceased practising, 
signed to a consent for judgment the 


such debt, costs & interest, & also tho 
costs of the petition as between 
attorney & cliont, with Hberty, how- 
mame of ever, to procoed against the o al 
an debtor for the amount of the debt so 
io sae by ae. —PaTON v. HARTE (1859), 

3L . 8. 292.—TR, 


Part XV.—UNQUALIFIED PERSONS. 


S.C. sub nom. Law Society v. SHAW, SAME v. 
WATERLOW (1882), 9 Q. B. D. 1, C. A. 
Annotation :-—Apld. Re Panton, [1901] P. 239. 

4748. .|—A person employed by a solr. 
as a process server, who settles the affidavits of 
persons in his employment relating to service 
of process, does not by so doing act as a solr. 
within Solicitors Act, 1843 (c. 73), s. 2,80 as to 
be Hable to attachment for contempt of ct. under 
Solicitors Act, 1860 (c. 127), s. 26.—/te Louis, 
Exp. INCORPORATED LAW Society, [1891] 1 Q. B. 
649; 60 L. J. Q. B. 500; 64 L. T. 565 5 30 W. R. 
511; 77. L. BR. 420, D.C, 

4749. Stationers taking wills for probate.]— 
LAW Society v. WATERLOW, SAME v. SKINNER, 
No. 4747, ante. 

4750. Process server settling affidavits—Affidavit 
relating to service of process.|—~-Ac Louis, Er p. 
INCORPORATED Law Society, No. 4748, ante. 

4751. Lodging caveat.}—Any persun may enter 
a caveat on behalf of a country solr., & in domg 
so it is not necessary for him to give a London 
address. Entering a caveat is a ministerial act 
only, & a lay person who does so on behalf of 
another is not lable to attachment as an unquali- 
fied person under Solicitors Act, 1860 (c¢. 127), s. 26. 
—Re PANTON, [1901] P. 239; 70 Ju J.P. 953; 84 
L. f. 725; 45 Sol. Jo. 523. 








SUB-SECT. 4.—ACCOUNTANTS DISCHARGING 
DUTIES OF SOLICITOR. 


4752. Accountant acting as solicitor prohibited.] 
—ANON, (1888), 23 L. Jo. 205. 

4753. - -—~ Application for liquor license.]——/’e 
REVELL, INCORPORATED Law Socisry’s APPli- 
CATION (1888), 4 'T. L. R. 538, D.C. 


SECT. 3.—EFFECT OF DOING PROHIBITED ACTS. 
Sun-secr. 1—IN GENERAL. 

See Solicitors Acts, 1843 (c¢. 73), s. 26; 1860 
(c. 127), 8. 263 Attorneys & Solieitors Act, 1874 
(c. 68), 8s. 12; Stamp Act, 1801 (c. 39), 5s. 43 (1). 

4754. Liability for negligence.} -- Bkown  v. 
ToLLEy, No. 4778, post. 

4755. Whether costs & disbursements recover- 
able.]|——A person not a solr. sued for the amount of 
ct. fees paid by him on commencing a county ct. 
action on behalf of deft., & as a preluminary to the 
hearing of it, & for remuneration for services 
rendered init out of ct. :--Held : the claim was, by 
Solicitors Act, 1874 (c. 68), s. 12, not maintainable. 
—VERLANDER v. EDDOLLS (1881), 51 TL. J. Q. B. 
55; 46 L. T. 543; 46 J. P. 229; 380 W. R. 104, 
D.C. 





4755 iv. 


-.}—A law agent. being 
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4758. .|—The successful party in an action 
cannot, where the person employed by him as 
solr. is a person unqualified to act as a solr., 
recover his costs & disbursements from the oppo- 
site party, since Attorney & Solicitors Act, 1874 
(c. 68), s. 12, enacts that “ no costs . . . in relation 
to any act or proceeding done or taken by any 
person who acts as attorney or solr. without being 
duly qualhtied ... shall be recoverable ... by 
any person or persons whomsoever.”’ 

The statute applies, although the solr. on the 
record is duly qualified, if the proceedings are in 
fact taken by a person who is not a solr.—- IRVIN v. 
SANGER (1888), 58 L. J. Q. B. 64; 59 L. T. 894; 
: ae R. 113, D.C. 3 affd. (1889), 5 1. L. R. 171, 
4757. ~—.|— WILLIAMS v. 
T. L. R. 477. 

- Practising without certificate.|]-—-Sce Part LL, 
Sect. 6, sub-sect. 4, B., ante. 

4758. Order to deliver up money into court— 
Disobedience to order attachment for contempt.]— 
Re HuuM & Lewis, No. 4082, ante. 

4759. — Person intervening in business of 
solicitor —- No representation as solicitor.} — Ke 
Flursr & Mipp.Letron, Lrp., MIDDLETON v. Tite 
Co., No. 3570, ante. 

Effect of practising without certificate.]|—See 
Part I1., Sect. 6, sub-sect. 4, ante. 





VERE (1894), 10 








Sub-sect. 2.—PENALTIES. 
A. In General. 

See Solicitors Act, 1860 (c. 127), s. 26 ; Attorneys 
& Solicitors Act, 1874 (c. 68), s. 12. 

4760. Indictment for misdemeanour.] — Soli- 
citors Act, 1843 (c. 73), s. 2, prohibits, generally, 
persons from acting as attorneys in any ct. of 
civil or criminal jurisdiction, unless previously 
admitted, enrolled & otherwise duly qualified. 
Sects. 35, 36, enact that, in case any person shall 
so act, he shall be incapable of recovering his fees, 
& such offence shall be deemed a contempt of ct., 
& be punished accordingly :—Held: an unquali- 
fied person so acting as an attorney may be indicted 
under the substantive prohibitory clause, sect. 2, 
for a inisdemeanour, & sects. 35, 36. do not limit 
the punishment for the offence to the particular 
incapacity & punishment there specified.—It. v. 
BUCHANAN (1846),8 Q. B. 883; 15 L. J. Q. B. 227; 
7L. T. O. 8S. 83; 10 J. P. 615; 10 Jur. 736; 2 
Cox, C. C. 363; 115 E. RR. 1107. 

Annotations :—Refd. Osborne ». Milmau (1886), 17 Q. B.D. 
514. Mentd. R. v. Hall, [1801] 1 Q. B. 747, Stevens v. 
Chown, Stevens v Clark, [1901] 1 Ch. 894, 

4761. —-—-- —-—- .} —ANON. (1890), 88 L. T. Jo. 


315. 


of 22 Geo. 2, c. 46, fol suing out 


PART XV. SECT. 3, SUB-SECT. 1. 


4755 i. Whether costs & disbursements 
recoverable. |--No sulr.’s fees should be 
allowed on the taxation as against 
pitt. of the costs of the successful 
defence of an action against one 
momber of a legal tirm for whom the 
firm ucts as solrs. when = § another 
member is not a solr.—WRIGHT Vv. 
EuLaoTr (1911), 21 Man. L. KR. 337.-— 
CAN. 





4755 li. —-——.]-—_STEPHENBON tv, H1e- 
GINSON (1847), 2 1. Le KR. 458; affd. 
(1851), 3 H. L. Cas. 638.—IR. 


4756 iii. -J—Anuplicenced agent 
acting as agent in his own cause, & 
who has got a decree for expenses, 
cannot recover more than his outlavs. 
—STEWART v. A. B. (1827), 5 Sh. (Ct. 
of Sess.) 658; 2 Fac. Coll. 476.— 


trustee under oa trust deed, in which 
he had a porsonal interest, having, as 
agent, conducted processes on behalf 
of the trust estate:—-Held: not 
entitled to eredit for his charges & 
disbursements a8 agent, while he had 
no attorney’s  certificate.— JOHNSON 
v. MSQUEEN (1834), 12 Sh. (Ct. of Sess.) 
770..—_SCOT. 


PART XV. SECT. 8, SUB-SECT. 2.—A. 
p. Fine—At instance of Law Society.) 
—Re Kina, Er pp. INCORPORATED 
LAW INSTITUTE OF N. S. W. (1887), 8 
N.S. W. LL. RR. (li) 395.—AUS. 

q: ~.J—- WAKELY v. SULLIVAN 
(1896), 30 1. L. T. Jo. 185.—IR. 

r. Duly to convict attorney allow- 
ing his name to be used—Before sub- 
jecting unauthorised person to penaly 
-—-To subject a person to the penalty 





process, ete., the attorney allowing his 
name to be used must first be con- 
victed.— TI. v. BIDWELL (1827), ‘Tay. 
487.—-CAN. 

t. Land agent liable to nenalty 
Jor acting as solicitor an Irish Land 
Commission Court.) — INCORPORATED 
Law Socrery v. Lorrre (1905), 39 
I. L. T. Jo. 192.—IR. 

a. Whether indicluent lies.}—Upon 
demurrer to an_ indictment  oharg- 
ing deft. with having practised as 
a barrister & solr. contiary to Law 
Practitioners Act (Amendment) Act, 
1866, 8. 3:—Held: as the clause 
creating the offence annexed a penalty 
to it, & as there was no other statutory 
prover expressly providing a remedy 

y indictment in such case, deft. was 
entitled to Judgment.—R. v. SMyYTHTES 
(1872), Mac. 939.—N.Z. 
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Sect. 3.—Effect of doing prohibited acts: Sub-sect. 
2,2.& C.; sub-sect. 8. Sect. 4.] 


B. Imprisonment. 


See Solicitors Act, 1843 (c. 73), 8. 32. 

4762. Liability to imprisonment.|—An attorney 
engaged a certificated conveyancer to conduct his 
business, & agreed to allow him a moiety of the 
profit instead of a salary. The names of both 
were painted on the office door, & bills for business 
were made out & delivered in their joint names :— 
Held: this was a case within 22 Geo. 2, c. 46, 
s. 11, inasmuch as the attorney had allowed his 
name to be used for & on account of an unqualified 
person: & the ct. ordered the attorney to be 
struck off the roll, & the clerk to be committed to 
prison for a month.—Jte Jackson & Woop (1823), 
1B. & C. 270; 3 Dow. & Ry. K. B. 268,n.; 1 
lL. J.O.S. K.B.115; 107 BE. R. 101. 


Annotations :—Apld. Re Palmer (1835), 1 Har. & W. 55. 
Consd. Sterry v. Clifton (1850), 19 L. J. C. P. 237. 


4763. ———.|—Where the London agents of an 
attorney residing in the country omitted for more 
than a year to take out a certificate for him, but 
afterwards a certificate was taken out) but he was 
not re-admitted, & he continued to practise, & 
employed another person ignorant of the omission 
regarding the certificate, as his London agent, 
but upon notice of the facts, & of his legal liability, 
ceased to act as an attorney, & in the next suc- 
ceeding term applied to be re-admitted, & was 
re-admitted accordingly :—Held: (1) the new 
agent was not liable under the 22 Geo. 2, c. 46, 
to be struck off the rolls for permitting an un- 
qualified person to practise in his name; for 
though under 37 Geo. 3, c. 2], s. 31, the omission 
by an attorney for a year to take out his certificate 
makes his admission null & void, it does not 
render him an unqualified person within the 
meaning of the 22 Geo. 2, c. 46; (2) the country 
attorney was not, under the circumstances, hable 
to be imprisoned under that Statute.—ARe llopa- 
SON & Ross (1835), 3 Ad. & El. 224; 1 Har. & W. 
265; 111 H.R. 3083 sub nom. Re Ross & Hopa- 
son, 4 Nev. & M. K. B. 763; 41. J. K. B. 264. 
Annotation :-—As to (1) Apld. Hodkinson v. Maycr (1837), 

6 Ad. & El. 194. 


‘ 


4764. —-—- .|— Re WHITMARSH (1883), 27 Sol. Jo. 
683 D.C. 
4765. .|---Re A Soxicrrorn, Hie WALL (1888), 





4T. L. R. 749; sub nom. Re GRayYston, de WALL, 

82 Sol. Jo. 680, D. C.5 on appeal, 4 T. L. BR. 

772, C. A. 

Annotations .—Consd. Re Burton & Blinkhorn, [1903] 2 
K. B. 300. Refd. Re Kelly (1894), 43 W. R. 191. 


4766. Whether prisoner treated as first class 
misdemeanant.| — A person committed to prison 
under Solicitors Act, 1843 (c. 73), s. 32, for acting 
as a solr. though not duly qualificd is a ‘* criminal 
prisoner” within Prison Act, 1865 (c. 126), 8. 4. 
Such a person is not entitled to be treated as a 
first class misdemcanant by Prison Act, 1877 (c. 21), 


SOLICITORS. 


471; 56L. J. Q. B. 263; 56 L. T. 808; 51 J. P. 
437; 35 W. R. 307; 3 T. L. R. 452, C. A. 


Annotations :-—Apld. Re Grayston, Re Wall (1888), 4 T. L. R. 
772. WMentd. 1 v. Nat Bell Liquors, (1922] 2 A. C. 128. 


C. Attachment and Committal. 


See Solicitors Act, 1860 (c. 127), s. 28. 

4767. Whether writ issued.|—An unqualified 
person who acts as a solr. commits an offence 
against Solicitors Act, 1843 (c. 73), s. 2, though 
he acts in the name & with the consent of a duly 
qualified solr. I., who had carried on the business 
of an accountant, arranged with C., who had been 
admutted as a solr., that he should use H.’s offices, 
& any business LH. had he was to allow C. to attend 
to, H. to share in the profits, but in what proportion 
was not settled, or, according to H.’s version of 
the arrangement, H. was to be paid, as a com- 
mission, one half-share of profits after deducting 
all expenses, including rent of offices, & was to 
find money & clerk to carry on the business. 
Pursuant to this arrangement, lI., sometimes 
with C., & sometimes alone, transacted various 
matters which it was alone competent to a solr. 
to transact, generally using the name of C. & co., 
but sometimes not, & not always with the know- 
ledge or express sanction of C.:—Held: ITI. had 
been guilty of a contempt of ct., & an attachment 
must issue against him.— ABERCROMBIE v. JORDAN, 
Re liunt (1881), 8 Q. B. D. 187; 30 W. R. 810, 
C. A. 

4768. ———.]|—Re WEBBER (1802), Times, Dec. 
20, D.C, 

4769. ———.]--Every unqualified person acting 
as a solr., contrary to Solicitors Act, 1848 (c. 73), 
8. 2, is liable to attachment for contempt of court 
under Solicitors Act, 1860 (c. 127), 8. 26. An 
unqualified person, who described himself as an 
architect & surveyor, was employed as agent to 
negotiate about the lease of a house. He sent mn 
a bill of costs to the person who employed him, 
in which the folowing item appeared: ‘ At your 
request attending Law Cts. & paying the necessary 
ct. fees incidental to putting in a personal appear- 
ance to the action. Bringing forms to you & 
obtaining your signature, & depositing same in 
accordance with standing orders. Obtaining & 
paying for copies in duphcate & forwarding same 
to Messrs. C. & Sons requesting statement of 
claun’”’:—-Held: although the Act had been 
transgressed by the unqualified person, no order 
would be made against. him except he be ordered 
to pay the costs of the application.—Ne HAt., 
ka p. INCORPORATED LAW Society (1893), 69 
L. T. 385; 9 T. L. R. 4625 5 R. 525, D.C. 

4770. —-—-.|—te BERRIMAN (1896), 40 Sol. Jo. 
377, D.C. 

4771. ——-.]— Re Brain, Fz p. INCORPORATED 
Law SOcIETY (1809), 43 Sol. Jo. 192, D.C. 

4772. .}]-~Where an unqualified person acted 
in obtaining a decree nisi for divorce made absolute, 





8. 41.—OSKORNE v. MILMAN (1887), 18 Q. B. D. | & asked for & obtained from petitioner a larger 


PART XV. SECT. 3, SUB-SECT. 2.—C. 

47671. Whether wrt rasued.J—If a 
person does a thing usually done by a 
#Oir., & does it in such a way aa to 
lead to the reasonable inference that 
he isasolr. If he combines professmge 
to be wu solr. with action usually taken 
by a solr. the person so conducting 
himself ucts as & solr. within Imperia] 
Acts Application Act, 1922, 5. 87, & 
ww liable to punikhment as for @ con- 
tempt of ct.—He SANDERSON, fu p. 
LAW INsrrrurvE oF VicroRia, [1927] 
V.-L. R. 304, 408 ALL. TT. 33> [1927] 
Argus, L. . 229.—AUS. 

4767 ii. ——-.]—-He C—-~-- (1897), 5 
B.C. i. 530.--CAN. 





4767 iii. .}—An attorney who had 
been struck off the loll of attorncys, 
notarics & conveyancers, issued a 
circular to the offect that he was 
* prepared to undertake all matters 
in conncction with the putting through 
of transfers & bonds & the conduct of 
civil cases in the lower cta.”’ :—Held: 
the circular amountod to a representa- 
tion that resp. was a qualified convey- 
ancer & a qualified practitioner in the 
Magistrate’s Ct., an order for 
committal for contempt of ct. should 
be made against resp.— INCORPORATED 
LAW SOCIETY v. BUKES, [1910] T. P. D. 
150.—-S, AF. e 


b. Conditional order for attachment 


made.jJ—An attorney resi the 
greater portion of hia time the 
country. & seldom coming to Dublin, 
employed a nonprofessional agent to 
transact his business, with instructions 
that whenever a plain & simple case 
cume into his hands he might com- 
monce proceedings, & sue out writes 
of summons without communicating 
with his principal, & also that he 
should procure for him all the business 
he could. It did not appear that the 
agent had received instructions to 
inform his omployer what was done 
in the conduct of such suits as ht 
be commenced without the knowledge 
of the latter. <A conditional ordor for 


Part XV.—UNQUALIFIED PERSONS. 


sum than was really payable as the necessary fee, 
the ct., holding that he had been guilty of con- 
tempt of ct., made an order that he should be com- 
mitted to prison for six weeks, & pay the costs of 
the proceedings against him for attachment.— 
DAVIES v. DAVIES, Re Watts (1913), 29 T. L. R. 
513: 57 Sol. Jo. 534. 

4773. Plea of ignorance.]—-ANON. 
23 L. Jo. 265. 

4774. Examination of witnesses in support of 
charge—Examination viva voce.]—-By 22 Geo. 2, 
c, 46, 8. ll, it is enacted, “that if any sworn 
attorney or solr. shall suffer his name to be used 
by an unqualified person, to enable him to practice 
as an attorney, or solr., & complaint shall be made 
thereof in a summary way, & proof made thereof 
on oath to the satisfaction of the ct., such attorney 
or solr. shall be struck off the roll’?; & by the 
same sect. it is enacted, ‘‘ that in that case, & 
upon such complaint, & proof made as aforesaid, 
it shall be lawful for the ct. to commit such un- 
qualificd person so acting or practising, as afore- 
said to the prison of the said ct. for any time not 
excecding one year’ :—Held: a person brought 
within the latter branch of the sect. upon affidavit 
of his offence, was not entitled to have the witnesses 
in support of the charge examined vivd voce. 

After the matter had been referred in such case 
by consent of counsel, to the master of the Crown 
Office, who reported the party in contempt, the 
ct. allowed the latter to bring the whole of the 
case under their own consideration, when brought 
up to be committed.—Re Jaques (1822), 2 Dow. 
& Ry. K. B. 643 sub nom. Ha p. JAcQurs, 1 L. J. 
O.S. K. B. 5. 

Annotation -—Refd. Williams v. Jones (1825), 7 Dow. & 

Ry. K. B. 548. 


4775. Whether appeal lies to Court of Appeal.]— 
No appeal hes from an order of the High Ct. of 
Justice for the ioprisonment of an unqualified 
person for acting as a solr.—He GRAYSTON, Re 
WALL (1888), 4 'T. di R. 772, C. Al; on appeal 
‘rom 8. ©, sub nom. fe A Soxurerror, Ae WALL, 
1. L. R. 749, D.C. 


dnrnotations .—Refid. Re Kelly (1894), 43 W. RR 
Burton & Blinkhorn, [1903] 2 K. B. 300. 





(1888), 


191; Ite 


SuB-SECT. 3.-—-IFFECT ON PROCEEDINGS. 

4776. Whether proceedings void.|——Where a 
declaration was delivered by pltf., in the name of 
I’. as his attorney, & it appeared that F.’s name 
was not on the roll, or entered in the books of this 
ct., & that he had not taken out any certificate : - 
Held: it could not be treated as a nullity.-— 
BAYLEY v. THOMPSON (1834), 2 Cr. & M. 673; 3 
L. J. Wx. 216; 149 BK. R. 9381; sub nom. BAZLEY 
y. THOMPSON, 4 Tyr. 955. 


was valid.—SkELYH v. Buiss (1877), 


415 


4777, --- -.|—A motion to set aside an inter- 
locutory judgment for irregularity, which was 
signed because a plea was pleaded in the name of 
&® person who was not an attorney :—Held:; in 
time, on May 23, the day of executing the writ of 
inquiry, though the notice of executing the inquiry 
was served on May 15. Pltf. cannot treat such a 
pe as nullity.—HILuL v. MILis (1834), 2 Dowl. 


4778. -|—Proceedings taken by an un- 
certificated attorney, are not, as affects his client, 
deemed void or irregular. 

If an unprofessional man undertake to conduct 
legal proceedings for another, he is liable to that 
other for neghgence, although he may have 
employed an attorney to do part of the work. 

B., being in dilliculties, employed deft. to take 
him through the county ct. 1m bkpcy. for reward. 
A petition for liquidation, signed by an uncerti- 
ficated attorney, was filed, & pltf. was appointed 
trustee ; deft. partly employing an attorney in 
the matter. 

The necessary notices for the meeting of creditors 
not having been inserted in the Gazette, the registrar 
refused to register the proceedings, which became 
inoperative, so that B. was forced to pay debts 
which would otherwise have been barred :—Held : 
deft. was hable to pltf.—BRowN v. ‘TOLLEY 
(1874), 31 L. T. 485; 305. P. 214. 

Effect of practising without certificate.}|—Sce 
Part II., Sect. 6, sub-sect. 4, H., ante. 





Sect. 4.—VALIDITY OF AGREEMENTS BETWEEN 
SOLICITORS AND UNQUALIFIED PERSONS. 
See, now, Solicitors Act, 1928 (c. 22), 

4779. Bond given by solicitor—To secure part 
profits of suits for benefit of unqualified person. |— 
A bond given by an attorney, conditioned for 
securing a part of the profits from sits, for the 
benefit of an unqualified person, 1s legal. But 
where the condition is composed, partly of such 
illegal provision, & partly of another, for securing 
to the same unqualified person a share of profits 
in the business, besides those to be derived from 
suits, the condition may stand good for the latter ; 
& the bond may be enforced.—Cusse v. CORFE 
(1828), 6 L. J. O. S. K. B. 140. 

4780. Solicitor permitting unqualified person to 
use his name.]—Scorr v. MILLER, No. 4460, ante. 

4781, -—-— --—There is nothing illegal in the 
employment by a solr. of an unqualified person 
upon the terms that he shall receive a share of 
the profits of business introduced by him to the 
solr. 

By the first clause of an agreement entered into 


behalf of granter, who was unable 


in attachment against the attorney 
y agont was mado absolute, upon the 
‘rouuds that such a practice wus & 
folation of 13 & t4 Geo. 3, ¢c. 238.— 
VispoM v. KeeLy (1854), 7 Ir. Jur. 


lator 


PART XV. SECT. 3, SUB-SECT. 3. 
4776 i. Whelher proceedings vord.J\—A 


vrit issued by an  uncertificated 
iwtorney, & all proceedings taken 
hereunder, will be set  asido.— 


DESBRISAY v. MACKEY (1869), 1 Han. 
138.-—CAN. 


4776 il. -~—.]—Where a writ was 
nade out & tested on June 11, & 
wmainod in the attorney's office until 
oth, when he served it on deft. :-- 
feild: it was not issued untill 25th, & 
he attorney having taken out his 
ertificate before that day, though 
ftor the writ was nade out, the writ 


LP. & B. 53.-—CAN. 

4776 iii. -]—~Procecdings by an 
attorncy who has not paid the feo 
required by C. S. N. LB. a. 34, 8. 4, are 
void, & the right to sct aside the 
proceedings is not waived by the 
opposite party contesting the suit to 
judgment. - R. uv. Sisk, Sisk v. FoLtey 
(1901), 35 N. B. RR. 560.-—CAN, 

c. Notuwe of action gwen by un- 
authorised person—Whether acts may 
be ratifieed.J—A notice of action given 
by an unauthorised solr. is not ratified 
by an authority to the solr, to sue, 
nor by commencing the action.-—SHAW, 
SAVILL, & ALBION Co., LTb. v. TIMARU 
TIARBOUR BOARD (1888), 6 N. Z. L. R. 
456.—N 

d. Falidity of execution of trust-dis- 
position d> settlement.|—A trust disposi- 
tion & sottlement was signed on 





Le 


to write, by a law agent, who had 
passed the necessary oxanidnation, 
paid tho oy of £55, & been duly 
ebprolled as a law agent, but who had 
not taken out the annual certificate 
uuthorising him = to hare pe in an 
action for reduction of the deed on the 
ground of invalidity of execution :— 
Hleld: the deed had been validly 
executed, in respect that the person 
signing for the granter possessed the 
qualification & status of a law agent 
within Conveyancing (Scotland) Act, 
1924, gs. 18 (1).—STHKPHEN v. Scort, 
[1927] Ss. C. 85.—SCOT, 


PART XV. SECT. 4. 

6. Sharing of fees.) — An attorney 
agreed with u clerk to take him into 
partnership at the expiration of his 
articles, & that his share in the profits 
should commence from the date of 
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Sect. 4.—Validity of agreements between solicitors 
and unqualified persons. Sects. 5, 6 & 7, 
Paris XV1., XVII. & XVIII.) 


between a solr. & an unqualified person the solr. 
agreed to engage the unqualified person as his 
managing clerk, & to pay him a salary of £3 10s. 
per weck, & in addition a bonus of 25 per cent. on 
all gross costs & other profits, exclusive of all 
disbursements, received by the solr. on all business 
introduced by the unqualified person either 
directly or indirectly. 

Clause 3 provided that in the event of the deter- 
mination of the engagement the bonus of 25 per 
cent. was to be continued to he paid, notwith- 
standing such determination, less £3 10s. per 
week :—Held: although the agreement would 
have been valid if it had contained the first clause 
only, it was rendered invalid by reason of the 
third clause inasmuch as that clause showed that 
the business which was the subject of the agrec- 
ment was the business of the clerk which was to 
be carried on in the name of the svlr. for the 
clerk’s profit, & the agreement was therefore 
iNegal under the words in Solicitors Act. 1813 
(c. 73), 8. 32, which prohibit a solr. from permitting 
his name to be used in any matter for the profit 
of an unqualified person.— HARPER v. }YJOLFSSON, 
[1914] 2 K.18. 411; 881. J. K. 2B. 7743110 L. T. 
540; 30 T. I. R. 246, C. A. 


Annotation -—-Refd, Lake v. Bartlett & Gluckstein (1921) 
37 TT. I. R. 316. 


4782. Agreement between client & solicitor— 
Solicitor to be paid salary—-Surplus of receipts to 
be paid to employer—Solicitor not to transact pro- 
fessional business for any other client.] -—-An agree- 
ment between a client & a solr. that the solr. shall 
be paid a fixed yearly salary, to be clear of all 


Part XVI.---The 


See Official Solicitor Act, 1919 (c. 30); R.S.C.. 
Ord. 33, r. 9; Ord. 65, r. 13. 

4785. Official solicitor as solicitor to person 
suing in forma pauperis.|—It is no part of the 
duties of the official solr. as such to act as solr. to 
pltf. suing in formd pauperis who does not suggest 
the name of any other solr. to be assigned to 
him. 

In the absence of special circumstances the 
official solr. will not. be assigned as solr. to pltf. 
suing in forma pauperis.—Moutrit v. MITCHELL, 
{1901] 1 K. B. 596; 70L. J. 8. BB. 401; 84 L. 7. 
187; 49 W. RR. 274; 17 T. L. RR. 258; sub nom. 
MONTRIE v. MITCHELL, 45 Sol. Jo. 275, C. A. 

Official solicitor as guardian ad litem—-Infants.] 


jus articles. The evidence did not 
show that the clerk had been admitted. 
A separation took place, & an action 
wus brought for compensation for 
services :—-Held : the casc came within CAN, 


22 Geo. 2, c. 46, which is in ferce bere, 
allhough repealed in Hnugland, & the 
action was not. maintainablo.— DUNNE 
vy O'REILLY (1862), 11 C6. P. 404. 


SOLICITORS. 


expenses of his office, & to include all emoluments, 
he paying to the client any surplus which may 
arise of receipts over payments, is not opposed 
to the provisions of the Attorneys & Solicitors 
Acts, nor to the policy of the law, where it is also 
a term of the agreement that the solr. is not to 
transact professional business for any other client. 
—GALLOWAY v. LONDON CORPN. (1867), L. Th. 4 
Eq. 90; 36 L. J. Ch. 978; 161.1. 407; 15 W. 1. 
1032. 

4783. Agreement to remunerate unqualified 
person for work introduced.|—There is nothing 
illegal in a bargain between a solr. & an unqualifted 
person that the solr. will pay remuncration to the 
unqualified person in respect of business done by 
the solr. for clients introduced by the unqualified 
person.-—-LAKE v. BARTLETT & GLUCKSTEIN (1921), 
37 T. Ta. R. 316. 

4784, ———.]—IIarpen v. Eysonrsson, No. 4781, 
ante. 


Srcr. 5.—-SOLICITOR PERMITTING USE OF NAME 
BY UNQUALIFIED PERSON. 
Sce Part XIV., Sect. 1, sub-sect. 2, C. (d), ante. 


SEcr. 6.—SOLICITOR ACTING AS AGENT FOR 
UNQUALIFIED PERSON. 
See Part XIV., Sect. 1, sub-sect. 2, C. (b), ante. 


Sect. 7.—SOLICITOR EMPLOYING PERSON 
STRUCK OFF ROLL. 
Sce Solicitors Act, 1928 (c. 22). 


Official Solicitor. 


See INFANTS, Vol. XXVIIT., pp. $03, 319, 428, 
Nos. 1619, 1840-1843, 1964, 1065. 
Lunatics.|—-See LuNATics, Vol. XXXIII., 
p. 232, Nos. 1457-1461. 

4786. Instructions to official solicitor--To be 
reduced to writing.|—Where the ct. refers a matter 
to the official solr.. the instructions, if not inserted 
in the order, ought to be embodied in some docu- 
ment, or at least be reduced into writing.—Re 
CATON, VINCENT 1. VATCHER (1911), 55 Sol. Jo. 
313. 

4787. Undue delay in proceedings-—Summons 
taken out by official solicitor.|—Re CornisH TIN 
LANDS, Lirp., BASTARD v. THE Co., (1918), 63 
Sol. Jo. 166. 





f. - } Jt is not lawful for an 
attorney & notury to share his fees 
with ao law agent or other Seat 
LIvd: 


person.—Moorrn . Havurr, 


C. P. D. 1036.-—S, AF. 


Part XVII.—-ComMMISSIONERS FOR OATHS. 
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Part XVIIl—Commissioners for Oaths. 


Sect. 1.—APPOINTMENT AND REMOVAL OF 
COMMISSIONERS. 


See Commissioners for Oaths Act, 1889 (c. 10), 
ss. 1, 2, 6, 11; Solicitors Act, 1860 (c. 127), 5. 30; 
Supreme Court of Judicature Act, 1925 (c. 59), 
ss. 110, 114. 


4788. Duration of commission—Untlil revoked 
by Lord Chancellor.]—In 1875, prior to the coming 
into operation of Jud. Acts, a solr., whilst in 
practice as such, was appointed a comr. to 
administer oaths by the Ct. of Exch. under 22 
Vict. c. 16. In 1883 he was struck off the rolls, 
but continued to act asacomr. Upon an applica- 
tion to remove an affidavit sworn before him in 
1891, upon the ground that it was not sworn 
before a comr. or a person duly appointed to 
administer oaths :—Held: the period of duration 
of the commission was the pleasure of the Ct. of 
Exch. ; in order to put an end to the commission, 
it must be revoked by the Lord Chancellor, in 
whom the power of revocation formerly possessed 
by that ct. is now vested by Commissioners for 
Oaths Act, 1889 (c. 10), 5. 1; & as that had not 
been done, the application must be refused.—_-WARD 
”. GAMGER (1891), 65 L. T. 610; 40 W. R. 395 7 
T. L. R. 762. 








4789. -- —~.]—-SHRAPNEL v. GAMGEE (1891), 
BD Tie, Ue Dy 
4790. — --- Whether after solicitor struck off 


rolls.) —WARD v. GAMGREE, No. 4788, ante. 


4791. --—- — -.]---SHRAPNEL v. GAMGER (1891), 
8T. L. R. Y, D.C. 


Srcr. 2.—WHO MAY TAKE AFFIDAVITS. 

See Commissioners for Oaths Act, 1889 (c. 10), 
ser 2,11; 1891 (c. 50),s.1; R.S. C., Ord. 88, 
r. 16. 

Solicitor in cause.]|—See, generally, EVIDENCE, 
Vol. XXII., pp. 556-558, Nos. 6004-6042. 

4792. Solicitor who has not taken out practising 
certificate.|—ANON. (1909), 73 J. P. Jo. 136. 

Officials & commissioners.]—WSee, generally, Evi- 
DENCE, Vol. XXII., pp. 555, 556, Nos. 5097-60038. 

Persons out of the jarladiction.| See: generally, 
TAN ae Vol. XXII., pp. 558-562, Nos. 6043- 
6 ; 


SEcT. 3.—DUTIES OF COMMISSIONERS. 

4793. To certify exhibit referred to in affidavit.]— 
A comr. before whom an affidavit is sworn, ought 
to certify that any exhibit annexed is the docu- 
ment referred to in the aflidavit.—Re ALLISON 
(1854), as-reported in 10 Exch. 561; 18 J. P. 
7146; 3W.R. 62; 156 1. R. 561. 

4794. To see that witness understands what he Is 
swearing.|—The comr.’s duty before he administers 
the oath is to satisfy himself that the witness does 
thoroughly understand what he is going to swear 
to; & he should not be satisfied on this point by 
any one but the witness himself (Kay, J.).— 
Bourke v. DAvis (1889), 44 Ch. D. 110; 62 L. T. 
34; 33 W. 1.167; 67.7. BR. 87. 

Annotations —Mentd. Edwards v. Jenkins, [1896] 1 Ch. 308 ; 

A.-G. & London Property Investment Trust v. Richmond 

Corpn. & Gosling (1903), 89 L. T. 700; A.-G. v. Antrobus, 


[1905] 2 Ch. 1883; A.-G. v. Sewell (1918), 88 1. J. K. B 
425, Moser v. Ambicside U. 1D. C. (1925), 89 J. P. 118. 


Part XVII|.—Scriveners. 


4795. What constitutes 
(undated), Mont. 82, n. 

4796. --—-.]—-A scrivener is a person entrusted 
with the money of his employer, & who finds a 
borrower.—J?e BURMAN, Fa p. Batu (1830), 
Mont. 82. 
Annotation :—Apld. Lott v. Melville (1841), 3 Man. & G. 40. 

4797. .|—A transaction in which an attor- 
ney calls in & receives the money of a client, & 
retains the money in his possession, paying interest 
to that client upon the amount, is not trading as 
a@ money scrivener.—LoTT v. MELVILLE (1841), 3 


scrivening.] — ANON. 





PART XVII. SECT. 1. 
Who is ‘* Commissioner appoint- 


ue peny (1850), 16 L. ‘TI’. O. S. 132. 


Man. & G. 40; 9 Dowl. 882; 3 Scott, N. R. 346 ; 
10 L. J. C. P. 2793 5 Jur. 436; 133 In. RR. 1049. 
Annotations :—Retd. Re Gibbs (1815), 5 L. 'T. O. S. 475; 

Fic Visher (1850), 15 L. 'T. O. S. 504. 

4798. -]—(1) A partner in a firm of two 
solrs. received moneys belonging to the sister of 
the other for the purpose of investment, & in a 
few instances without any specific security having 
been arranged. The usual charges of an attorney 
or solr. were alone made upon the transactions : 
—RHeld: this did not amount to trading as a 
scrivencr. 





pro tune.—Re Born (1861), 13) Ir. 
Jur. 284.—IR. 


k. Enrolment of commission.) -- 


cd by the court,’’|-—A comr. for taking 
aflidavits, ete., who is in practice, 
& retibicas | recognised by the ct. as 
an officer legally exercising a function 
80 important, is within 1869 Act, c. 16, 
8. 123, ‘a comr. appointed by the ct.” 
—LANG v. FOREMAN (1872), 8 N.S. FR. 
(2 G. & O.) 546.— CAN, 


h. When English solicitor appointed.) 
—The Lord Chancellor of Ireland 
will not es a an English solr. a 
Master Extraordinary for taking aftii- 
davits for this ct. unless it appears 
that such appointment is required by 
the want of such an officcr in the 
district, or that those already appointed 
negloct to attend to their dutles.—Re 


J —V OF. XUIT. 


When a comr. was appointed for taking 
affidavits in tho Common Law Cts. in 
1851, & enrolled his commission in the 
Ct. of Q B. only, & afterwards took 
affidavits for the other cts.; upon 
objections by the officers of the other 
cts. that his commission was not 
enrolled in their respective cte., tho 
Ct. of Exchequer allowed the comr. to 
enrol his commission nune pro tunc.— 
ANON, (1859), 11 Ir. Jur. 245.— IR. 

1. -}/—When oa comr. for taking 
afidavits neglected to enrol his 
commission in the Ct. of Common 
Pleas, though it had been duly en- 
rolled in the Cts. of Q. B. & Exch., 
the ct. allowed it to be onrolled nunc 





PART XVII. SECT. 2. 

m. Whether magistrates.})—There is 
a strong dictum in one of the lato 
editions of ‘* Burn’s Justice” that a 
magistrate taking an affidavit without 
authority is guilty of misdemeanour.— 
JACKSON ¥. KASSEL (1867), 26 U. C. R. 
341.—CAN, 


PART XVIIL 

n. Scrivener’s business part of solici- 
tor’s ordinary business.}—Semble : in 
this Province the business which is 
called ‘‘ serivener’s business ’’ is pert 
of the ordinary business of a solr.— 
THOMPSON v. ROBINSON (1888), 15 
O. R. 682.—CAN., 


EE 
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(2) Uncontradicted general evidence of a course 
of dealing amounting to scrivening is sufficient 
to warrant an adjudication without proof of 
specific acts.— Re DUFAUR, Fax p. DUFAUR (1852), 
2DeG.M. & GC. 246; 21L. J. Bey. 38; 20 L. T. 
O. 8.186; 42 E. R. 867, L. JJ. 

Annotations -—<Aa to (1) Refd. Bourdillon v. Roche (1858), 
27 L. J. Ch. 681. 48 to (2) Refd. Re X. Y., Ev p. Haws, 
{1902) 1 K. B. 98. 

4799. -|—CHUBB ov. 
T. L. R. 580. 

4800. Evidence of scrivening—Course of dealing.] 
—-lve DuFauR, Ex p. DuFauR, No. 4798, ante. 

4801. —--— ——..]—Curunp v. Burton (1894), 10 
YT. L. R. 580. 


4802. Agreement by scrivener on behalf of client 
—-To compound client’s debt-—Whether scrivener 
bound.]——Where an agreement. made by a scrivener 
on behalf of his client, to compound his client’s 
debt, shall bind the scrivener, though not the 


BuTTon (1894), 10 
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client.—Parror v. WELLS (1690), 2 Vern. 127; 

23 E. R. 69). 

4803. Whether client bound.] — 
PARROT v. WELLS, No. 4802, ante. 

4804. Duty to lend money received.]—-Scrivener, 
etc., bound to place out money received, for which 
he gives a note, & is not discharged from interest, 
unless the security & interest are accepted by the 
employer.— BARWELL v. PARKER (1751), 2 Ves. 
Sen. 368 ; 28 KE. R. 238. 

Annotations :—Refd. Blair v. Bromicy (1847). 2 Ph. 354; 
Moore v. Knight (1890), 63 1. T. 831. entd. Pcarce 
v. Slocombe (1838), 3 ¥. & C. Ex. 84; Re German Mining 
Co., Hz p. Chippendale (1854), 4 De G. M. & G. 19. 
4805. Liability to pay interest.)—BARWELL v. 

PARKER, No. 4804, ante. 

4806. Solicitor acting as solicitor & scrivener— 
Propriety—Acting in both capacities in same 
matter.|--GRADWELL v. AITCHISON (1893), 10 
T. L. R. 20, D. C. 
unclalien: :-—Distd. Chubb v. Button (1894), 10 T L. BR. 





SOVEREIGN. 


Sce CONSTITUTIONAL Law. 


SOVEREIGNS AND STATES. 


See Action; Conriicr or Laws ; 


CONSTITUTIONAL LAW. 


SPARKS. 


See Hicguways, STREETS, AND BripGes; RalLbways AND CANALS. 


SPEAKER IN THE HOUSES OF PARLIAMENT. 


Sce PARLIAMENT. 


SPECIAL CONSTABLE. 


See Pouice. 
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SPECIAL DAMAGE. 


See DAMAGES. 


SPECIAL GRANTS OF ADMINISTRATION. 


See EXECUTORS AND ADMINISTRATORS. 


SPECIAL JURY. 


See JURIES. 


SPECIAL LICENCE TO MARRY. 


Sce HusBanp AND WIFE. 


SPECIAL OCCUPANT. 


See DESCENT AND DISTRIBUTVION ; Rrra PRoPERTY AND CHATTELS REAL. 


SPECIAL RESOLUTION. 


See COMPANIES. 


SPECIAL VERDICT. 


See CRIMINAL LAW AND PROCEDURE; JURIES. 


SPECIALTY DEBTS. 


See Bonps; Contract; EXxEcurors AND ADMINISTRATORS; LimiTaTION oF ACTIONS. 
ERE2 
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SPECIFIG DELIVERY OF CHATTELS. 


See SPECIFIC PERFORMANCE; TROVER AND DETINUE. 


SPECIFIC DEVISE. 


See IXXECUTORS AND ADMINISTRATORS; WILLIS. 


SPECIFIC GOODS. 


See SALE OF GOODS. 


SPECIFIC LEGACY. 


See EXECUTORS AND ADMINISTRATORS ; WILLS. 
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SPECIFIC PERFORMANCE. 


PART I, DISCRETION OF THH COURT 


PART II. LIMITS OF JURISDICTION 
Sect. 1. HEXECUTORY CONTRACTS . 5 ‘ : : . 
Secr. 2. CONTRACTS CAPABLE OF PARTIAL KNFORCEMENT ONLY 
Srecr. 3. VOLUNTARY CONTRACTS . . ; 
Srcr. 4. CONTRACTS REQUIRING SUPERVISION 
Sus-sEcT. 1. IN GENERAL , 
SuB-SECT. 2. PARTICULAR INSTANCES ; 
Secr, 5, CONTRACTS OF PERSONAL WORK OR SERVICE 
Sup-sEctT. 1. IN GENIcRAL ; : : , : 


SuBp-secr, 2. CONTRACTS OF Gievornes AND CONTRACTS FOR CONTINUOUS SERVICES . 


Secr. 6. CONTRACTS LACKING MUTUALITY 
SuB-sEcT. 1]. IN GENERAL ‘ é 
SuB-SECT. 2. ‘MIME WHEN no ARiNe oitnier 
SUB-SECT. 38. APPLICATION OF RULE 
Sus-sect. 4. EXcePTIONS TO RULE 
A. In General . , 2 
3. Waiver of Objection by Conduct of Party , 
C. Memorandum to satisfy Statute of Frauds signed iy One Paty Only 
SEcr. 7. AGREEMENTS ANCILLARY TO UNENFORCEABLE PRINCIPAL CONTRACT 
Sror. 8. IxisreNncke OF ADEQUATE REMEDY AT LAW 
Sub-secr. 1. IN GENERAL , : ; : : ‘ ‘ 


SUB-SECT. 2. CONTRACTS IN RESPECT OF rene AND CHOSES IN ACTION 
A. Chattels ; 
B. Choses in Action. : 


SUB-sECT. 3. STOCKS AND SHARES . 
SuB-sEcr. 4. SALE oF LAND ‘ 


SUB-SECT. 5. AGREEMENT FOR LEASE ‘ : , 
Sup-sEct, 6, GRANT OR SALE OF ANNUITIES OR RENTCHARGES ; 
SUB-SECT. 7. IEXPRESS PROVISION FoR PAYMENT OF PENALTY OR DAMAGES 
Secr, 9. WHERE PERFORMANCE OF CONTRACT VALUELESS ; 
Secr. 10. DEFENDANT NOT PERSONALLY SUBJECT TO JURISDICTION 


PART III. DEFENCES TO CLAIM FOR SPECIFIC PERFORMANCE . 
Secr, 1. Contract Nor CoNcLupDED 
Sub-sEcT. 1. IN GENERAL : 
Sunenor: 2. PARTICULAR INSTANCES 
Srecr. 2, Contract Nor SUFFICIENTLY CERTAIN 
SuB-sEcT, 1. IN GENERAL ; : 


SUB-SECT, 2. UNCERTAINTY AS TO Genie 
A. In General . , : : : 
B. Particular Terms 2 s 2 
SuB-secT, 3. UNCERTAINTY AS 'TO aes cT- MATTER 
A. In General . 3 ‘ 
B. Particular Instances . : 
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SUB-SEcT. 4. UNCERTAINTY AS TO PRICE 
SuB-sEcT. 5. UNCERTAINTY AS TO PARTIES 
SuB-sEcT. 6. USE oF “ ETC.” : 
SuUB-SEcT. 7. MATERIAL TERMS OMITTED 
Suns-sEcT. 8. EFFECT OF PART PERFORMANCE . 
SuB-sEctT, 9. EFFECT OF FRAUD 


SrecT. 3. NON-COMPLIANCE WITH STATUTE OF FRAUDS 
SuB-sEcT. 1. IN GENERAL 
SuB-SECT. 2, NECESSITY FOR re ei ; . 
SuB-sEcT. 3. EXrrecr of AGREEMENT TO PUT CONTRACT INTO WRITING 
SuB-SECT. 4. Errect or FRAUD ‘ 
Sus-srect. 5. Errect or Part PERFORMANCE . 
A. In General. 
B. To What Contracts Applicable 
C. Actsof What Party . 
D, Acts Must be Unequivocal snd Referable to Contract 
EK. What Acts amount to Part Performance s 
(a) Possession 
(6) Payment of Pur iss Money or Re nt 
(c) Expenditure of Money . : 
(d) Other Cases . 
SUB-SECT. 6. IEFFECT OF Aaeane igninndanee 


Sect. 4. ILLEGALITY OF CONTRACT 
Sus-sEecr., J]. IN GENERAL ‘ 

Sub-secr. 2. PARTICULAR INSTANCES 

SecT. 5. CONTRACT INVOLVING BREACH OF TRUST 

SEcT. 6. OPPRESSIVENESS OF CONTRACT 
SUB-SECT. 1. UNFAIRNESS 

A. In General . 
B. What Amounts es Untale ness 
SUB-SECT. 2. LIARDSHIP 
A. In General . 
3B. What Hardship Sufficient 
(a) In General . 
(6) Hardship Arising Subsequent to Contract 
C. Specific Performance Granted on Terms . 
Sub-secr., 3. INJuRY To Tuirp PARTY . 
Sub-sEcT. 4. INADEQUATE OR EXCESSIVE CONSIDERATION 
A. In General . 
B. Contract for Sale “at Tana 
C. Consideration Fixed by Third Persobs 
Suct. 7. MISREPRESENTATION, FRAUD AND MISTAKE 
SuB-SECT. 1. MISREPRESENTATION AND FRAUD 
A. In General . ; 
B. Material Misrepresentation 
SUB-SECT. 2. MISTAKE 
A. Mistake which excludes Gonemnt 
(a) In General . 
(b) Error of Defendant Aided by ‘Plaintiff ‘ 
(c) ie of Defendant Not Aided by Plaintiff 
. No Excuse for Mistake : 
ii. Excusable Mistake . 
B. Mistake in Expression of Consent . 

Sect. 8. Derect IN SuBJEcT-MATTER OF CONTRACT 
Sub-secr. 1. IN GeneRAL : 
SUB-SECT. 2. Wuat AMOUNTS TO Abu iicene CT . 

SEcT. 9. MISDESURLPTION 
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SPECIFIC PERFORMANCE. 


Srctr, 10. Non-PERFORMANCE OF CONDITIONS AND ESSENTIAL TERMS 


SuB-SEcT. 1. IN GENERAL  . ? : : : 
SuB-SEcT. 2. PARTICULAR INSTANCES . 


A. Vendor's Title-—Defective or Doubtful Title ag Giounil for Relief 


(a) In General . : : : ; 
(b) Effect of Decision ‘of Court : : , ‘ 
(c) Production of Documents of Title . ; : 
(a) Title Defective in Part . ; 
(e) Necessity for Concurrence of Third Party 
(f) Non-Disclosure. s 
(g) Title Depending on Count ieuon of Doeuuente 
i. In General . : : 


ii, Wills. 
(kh) Condition that Ti tle be ‘Ac cepted 
(j) Defect Rectified. , ; 
(k) Other Cases 
B. Agreements in respect of Teascholds: 
C. Compulsory Purchase of Land ; 


PD. Time of Performance . . r 
E. Representations as to Future Acts. 
F. Other Cases : ; ‘ : 


SubB-SEctT. 3. EFFECT OF BANKRUPTCY OR iieonmnes 
Sus-sect. 4. Errect oF SUBSEQUENT IMPOSSIBILITY 


SuB-secr. 5. WAIVER . ; d P : 
Smecr, 11. DrLay IN P&RFORMANCE OF CONTRACT . ‘ 
SuB-sEcr. 1. IN GENERAL ‘ : : : . : 


SUB-SECT. 2, WHEN ‘IME THE ESSENCE OF THE CONTRACT 
SuB-SEcT. 3. WHEN Time Not rHEeE ESSENCE OF THY CONTRACT 


Sun-sEcr. 4. DELAY AMOUNTING TO ABANDONMENT 
Sup-secr. 56. WAIVER OF DELAY 
SEcT, 12. REPUDIATION BY PLAINTIFF . , ; ; 
Seer. 13. Acts By PLAINTIFF INCONSISTENT WITH CONTRACT 
Sup-sect, 1, IN GHNERAL ‘ ‘ ‘ 
SUB-sECT, 2, PARTICULAR INSTANCES . ‘ 
Sect. 14. PERSONAL INCAPACITY OF DEFENDANT 
Seer. 15. IMposstpthiry OF PERFORMANCE 


SuB-sEcT. 1. IN GENERAL ; d ; ‘ 
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Damages DAMAGES. 


Frauduleni and Innocent 


Misrepresentation . Sce MISREPRESENTATION 
Injunction, Condilions of 
Relief by . . 5, INJUNCTION. 


Part |.—Discretion of the Court. 





1. General rule.J—VarkeER v. PLUMMER (1662), 
Freem. Ch. 167; 22 BE. R. 1134, L. ©. 

2. ———.|—EILy (DEAN & CHAPTER) v. STEWARD 
eee as reported in Barn. Ch. 170; 27 BE. R. 600, 


AnililiGh oe Raid Ra ninge: Dales Sine Aaa a 
Ch. D. 798. on v. Duleep Singh (1879), 


8. -- —.]—-I think it must always upon a bill 
for specific performance be in the discretion of the 
ct. to decree it or leave it at law (EyRE, LORD 
JOMMISSIONER).—COOPER v. DENNE, DENNE 2. 
CooPER (1792), 1 Ves. 565; 4 Bro. C. C. 80; 30 
E. R. 491. 

Annotations :—Consd. Pyrke v. Waddingham (1852), 10 
Hare, 1. Refd. Robinson v. Milner (1842), 1 Mure, 578, n. 
4. .|~- ALLEY v. DESCHAMPS, No. 752, post. 
5. —-~ .|-—Specific performance of an agreement 

the subject: of discretion; refused therefore, in 

the case of mistake ; though no fraud.—MASON vt. 

ARMITAGE (1806), 13 Ves. 25; 33 BE. 2. 204, L. C. 


Annotations -— Apld. Day v. Wells (1861), 30 Beav. 220, 
Mentd. Hughes v. Chester & Holyhead Ry. (1861), 1 
Drew. & Sin. 524, 


6. .|-~ WEpa@woop t. Anas, No. 364, post. 

7. .|—(1I) A party contending for specific 
performance must show that his conduct has been 
fair. If he has made material misrepresentations 
to deft. it is no answer to say that deft. might have 
found out that there were misrepresentations. 

(2) Specific performance is not of course because 
there is a contract, but a relief in the nature of 
indulgence peculiar to the jurisdiction of equity.— 
Cox v. MIDDLETON (1854), 2 Drew 209; 2 Eq. 
Rep. 631; 23 L. J. Ch. 618; 23 L. T. O.S. 6; 
2W. RK. 284; 61 FE. R. 699. 























Aun anOD args Mentd. Dolling v. Evans (1867), 
8. -|—Where_ pltf. proved by unques- 


tionable evidence that there was a mistake in 


essential parts of a written agreement :—Held: he 
was entitled to have it set aside. 

To sanction the right to set aside an agreement 
on the grounds of fraud, mistake or surprise, parol 
evidence is in most cases essential; but whero 
specific performance is asked the ct. has a discre- 
tion which is not permitted when it is called to set 
aside an instrument on any of those grounds.- 
PRICE v. Ley (1863), 4 Giff. 235 ; 32 L. J. Ch. 530 
7L. T. 845; 9 Jur. N.S, 205; 11 W. R. 390; 66 
E. R. 692; affd., 32 L. J. Ch. p. 5384; 11 W. R. 
475, L. JJ. 

9. |\—(1) A decree for specific per- 
formance of a contract cannot be accompanied by 
directing an inquiry whether a matter which was a 
consideration for entering into the contract has 
been, or can be, properly performed. Where a suit 
is instituted for specific performance of a contract, 
& the defence set up is, that the contract was made 
in consideration of certain promises which pltf. 
had not fulfilled, a delay to defeat that defence 
must be such as amounts to an acquiescence in the 
non-fulfilment of the alleged promises. Where the 
subject of the contract was an agreement to take 
the lease of a house, & the proposed tenant went 
into possession at once, & occupied for two years 
but, while continuing 1n occupation, from time to 
time called on the landlord to fulfil promises which 
the tenant alleged to have been the inducement for 
the contract, & paid rent, but always paid 1t under 
protest :—Held: these circumstances did not 
amount to such acquiescence as to prevent the 
tenant from ultimately refusing to perform the 
contract, but that the payments were to be treated 
as merely made in respect of the actual use & 
occupation, & in no other character. 

(2) The exercise of the jurisdiction of equity as 
to enforcing specific performance of agreements, 








PART I. ange relief, ed on ae on in ne eroueNy (1923), I. L. R. 48 Bom. 
1i. General rule.}—'The origin both ct. to be exercisec accordance with 59.— . 
of the action for specitle performance fixed rules & pat ae ee v. 1 vi. .}+The discretion of the 


BREWSTER (1 


98), 1 N. B. 


Hq. Rep. ct. in granting or refusing a specitic 


& of the action for relief against 
re-entry for non-payment of rent is 
in the equitable jurisdiction of the 
ct.; the compelling performance in 
the one & the granting relief in the 
other is in the judicial discretion of the 
ct.; & in each the ct. has regard to 
the conduct of the party sceking to 
compel such performance or to obtain 
such rehef.—CovEntry v. MCLEAN 


1 fii, ——.]— The exercise of the 
Jurisdiction of Equity as to enforcing 
speciiic performance of agreements is 
not a matter of right in the party 


529.—-CAN. 

Liii. 
VESTMENT Co. 
830; 10 D. L. R. 765; 
88.—CAN. 


.]—FRITH v. ALLIANCE IN- 
(1913), 23 W. L. ht. 
4 WwW. W. XR. 





1 iv. _— Relief by way of 
specific performance is in the discretion 
of the ct.—Goopgr v. Buro (1913), 
24 W. L. R. 569; 4 W. W. RK. 1008; 12 
D, Ls. lt. 263; 6 Sask. L. RR. 92.—CAN. 

Tv. }—The jurisdiction to de- 
cree specific performance of a con- 
tract is discretionary, & the ct. is not 
bound to grant such relief.—KaArR- 

KALIDAS GHIA v. CHHOTALAL 





execution, is reguluted by established 
Dele RUVELL v. Hussey (1813), 

Ball & B. 280, 287.—IR. 

1 vii. A ct. of equity in the 
exercise of an enlarged discretion may 
decree, or refuse to decree specific 
performance of a contract, but it 

ossesses no power to make one, or 

o add to the terms & cunditions of 
that made.—BRIDGMAND »v.  KLLIS 
(1859), 4 Nfld. L. RR. 325.—NFLD. 

a. When exercised — Agreement by 
member to deliver produce to company.) 
—By the arts, of assocu. of a co. whose 
business was, among other things, to 





Part I.—DiscreTION OF THE CouRT. 


is not a matter of right in the party seeking relief, 
but of discretion in the ct. (LORD CHELMSFORD).— 
LAMARE v. DrIxon (1878), L. R. 6 H. L. 4143 438 
L. J. Ch. 2038; 22 W. R. 49, H. 1. ; restg. 8. C. sub 
nom. DIXON v. LAMARE (1871), 19 W. R. 942. 


Annotations :—As to Q) Consd. Jones v. Joseph (1918), 87 
L. J. K. B. 510. Refd. Hombrow v. Talbot (1802), 36 
Sol. Jo. 712; Abram 8.8. Oo. v. Westville Shipping Co., 
[1923] A. C. 773. 


10. Foundation of doctrine.|—A  pur- 
chaser bought property under a strict condition 
of sale that he should not make any objection as 
to the intermediate title between a certain lease 
A the assignment of it, but should assume that the 
assignment vested a good title in the assignees. 
It was afterwards discovered by the purchaser 
that there was a vital defect in the intermediate 
title, & that the assignees had no title to the pro- 
perty :—Held: (1) as the vendor could not give 
a holding title to the purchaser, the ct. would, 
in the exercise of its discretion, refuse to decree 
specific performance of the contract, & would 
leave the parties to their remedies at law. 

(2) The extraordinary remedy by specific per- 
formance is always more or less open to discretion 
(LINDLEY, I..J.). 

From the very first, when specific performance 
was introduced it has been treated as a question 
of discretion whether it is better to interfere & give 
a remedy which the common law knows nothing 
at all about, or to leave the partics to their rights 
inact. of law. The foundation of the doctrine of 
specific performance was this, that land has quite 
a character of ils own, that the real meaning 
between the partics to a contract for sale of land 
was not that there should be a contract with legal 
remedies only, & that the purchaser should get, the 
land, & should not be put off in an ordinary case by 
offering hin. damages (RiGny, J.J.).—Re Scorr & 
ALVAREZ’S CONTRACT, Scotrr v. ALVAREZ, [1805] 
2 Ch. 6038; 64 L. J. Ch. 821; 73 L. T. 43; 43 
W. R. 694; 11 T. L. R. 471; 39 Sol. Jo. 621; 12 
Rt. 474, C. A. 


Annotations :—<As to (1) Reid. Re Calcott & Elvin’s Contract 
(1898), 67 L. J. Ch. 327; de Wallis & Barnard’s Contract, 
J 899] “Ch. 515; Fe Hughos & Ashley’s Contract, [1900] 
2 Ch. 595. Re Wells, Boyer rv. McLean (1903), 72 L. J. Ch. 
513, Beytus v. Lodge, [1925] 1 Ch. 350. Generally, Mentd. 
Toon v, Stanbury-Hardley (1906), 22 T. L. R. 536; 
Simpson v, Gilley (1922), 92 L. J. Ch. 194. , 
11. How exercised—-Not arbitrarily.]|—Though 
discretionary in the ct. whether they will decree 
a specific execution, yet it is s0 on certain grounds, 
& not arbitrary, but governed by rules of equity.— 
ae v. NASH (1744), 3 Atk, 186; 26 E. R. 909, 
de +e 
Annotations :—Retd, Ustcourt 7. Estcourt (1760), 1 Cox, E 
Sie 20. Mentd. Stephens ». Trnoman (1747), 1 Ves. Son, 
3; Ramsden v. Hylton (1751), 2 Ves. Son. 304 3 Daven- 
pare v. gauss (1846), 1 Ph. 698; Kokewich ». Manning 
oh 1), 1 De | -M.& G.176; Barham v. Clarendon (1852), 
Haro, 126; Cramer v. Moore (1855), 25 L. T. O. S. 31. 
12, —-— —--.]—-(1)_ Specific performance 
matter of discretion, not arbitrary, but judicial. 
(2) I am inclined to say that a sale by auction, 
no fraud, surprise, etc., cannot be set aside for 
we inadequacy of price (LORD ELpoN, C.).— 
Ne tr DAMON (1802), 7 Ves. 30, 34; 32 H.R. 
’ ° * 
Annotations :—- As to (1) Refd. Haywood v. Co 58), 25 
: F . pe (1858), 25 
ee 140; Sw eET v. Challis (1859), 27 Beav. 175; Dur- 
_ bam v. Legard (1865), 34 Beav. 611; Price v. Salusbury 








market tho fruit. grown by its members those terms was 
a was provided that cach member 
should deliver to the co. at one of its 
ie & sheds 95 per cent. of his fruit 
qmediately aftcr cach varicty thereof 
sould ha pages Hea ee & ft for 
eeseue cking, but not later 
a certain date in cach yoar :— 


* assuming that an obligation in Argus 


imposed on cach 
member of the co., it was not one in 
respect of which the ct. should, in the 
exercise of its discretion, at the instance 
of the co. grant specific performance 
or an injunction.—PAKENHAM UPPER 
Frurr Co., urp. v. Crosrny (1924), 35 
Cc. I. R. 386; (19251 V. L. RR. 27; 3t d 
L, lt. 13.—AUS. 
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(1866), 14 L. T. 110; Hopkinson v. Exeter (1867), L. R. 
5 Eq. 63; Us Blanche v. Rangel (1867), L. R. 2 P. C. 38. 
As to (2) Refd. Mortlock v. Bullor (1804), 10 Ves. 292 ; 
White v. Cuddon (1842), 8 Cl. & Fin. 766; Borellv. Dann 
(1843), 2 Hare, 440; Faloke v. Gray (1859), 4 Drow. 651. 
_ 18. —-—.]—It is true that equity does not 
in every case, lend its aid to carry a contract for a 
purchase into execution; but it does not arbi- 
trarily execute any contract, & refuse to execute 
another. Some ground must be laid to prevent the 
party from obtaining in his case, the assistance 
which the ct. usually gives to cases of the same 
general description (GRANT, M.R.).—BUCKLE v. 
MITCHELL (1812), 18 Ves. 100; 34 K. R. 255. 


Annotations :-—Refd. Butterfield v. Heath (1852), 15 Beav. 
408. Mentd. Doc d. Baverstock v. Rolfe (1838), 8 Ad. & 
H1. 650; Lister v. Turner (1846), 5 Hare, 281; Rosher v. 
Williams (1875), L. R. 20 Eq. 210. 








14, —— - .|}—BENNETT v. Smuiry, No. 996, 
post. 
15. ——-- — --.|—(1) A person contracting for 


the lease of a mine cannot resist its performance, 
on the ground of his ignorance of mining matters, 
& of the mine turning out worthless. 

Pitf. had worked the coal under his estate, but 
abandoned it as unprofitable. 

Twenty years afterwards deft. cleared the pit & 
examined the coal in the shaft with other persons, 
& subsequently contracted for a lease. The 
colliery turned out to be worthless :—Held: deft. 
could not resist a specific performance, on the 
ground of pltf. not having communicated the fact 
of his having worked the mine & found it 
unprofitable. 

(2) Specific performance is a matter of discre- 
tion, to be exercised, however, according to fixed 
& settled rules, & the mere inadequacy of con- 
sideration is not a ground for exercising such 
discretion by refusing a speciflc performance. 

The ct. cannot cxercise its discretion as to 
granting or refusing specific performance of an 
agreement, by the consideration whether it has 
turned out favourably or unfavourably to the 
party against whom specific performance is sought. 
HWaywoop v. Cove (1858), 25 Beav. 140; 27 L. J. 
Ch. 468; 31 1. T. O. 8S. 48; 4 Jur. N.S. 227; 6 
W. R. 304; 53 EK. R. 589. 

16. To accomplish justice.|—POWELL v. 
Luoyp, No. 734, post. 

17. -- — Not according to principles applicable 
to construction of contracts.]—Certain heredita- 
ments were put up for sale in lots by auction subject 
to certain conditions of sale. The following 
conditions of sale were material :— 

‘“‘ (a) Hach lot is believed & shall be taken to be 
correctly described as to quantity and otherwise 
... and the respective purchasers . .. shall be 
deemed to buy with full knowledge of the state 
and condition of the property as to repairs & other- 
wise, & no error, misstatement or misdescription 
shall annul the sale, nor shall any compensation 
be allowed in respect thereof. 

‘*(b) Each purchaser shall send his objections 
& requisitions, if any, to or in respect of the title, 
& of all matters appearing upon the abstract or 
the particulars or conditions of sale, to... the 
vendor’s solrs.”’ within a limited time. 

‘“(c) If any purchaser shall insist upon any 
objection or requisition which the respective 
vendors shall be unable, or on the ground of 


b. —-— Agreement not clear & un- 
ambiguous.|—-STEWARY v. LEES, Cass. 
Dig. 2ud ed. 93.—CAN. 





0, ---~—- —-~-~-.]—-GERTZBEIN 1. BELL 
(1913), 23 O. W. It. 958: 4 O. W. N. 
716; 9D). L RR, 8$33.—CAN. 

‘ Vendor selling land to third 
party after agreement to sell.}-—~—The fact 
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expense or otherwise unwilling to answer, comply 
with, or remove, the respective vendors may . . 
at any time, & notwithstanding any intermediate 
or pending negotiations, proceedings, or litigation, 
annul the sale.” 

Lot 3 consisted of buildings & land, & was stated 
in the particulars of sale to contain 4 acres 3 roods 
37 poles, & to be let at annual rents amounting to 
£27. At the auction lot 3 was sold, & a deposit 
was paid. The abstract of title having been 
delivered, the purchaser by his requisitions 
objected that lot 3 was much smaller in extent 
than was stated in the particulars, the deficiency 
amounting to an acre & a half, & the true acreage 
being 3 acres 1 rood 37 poles. ‘The misstatement 
in the particulars of sale as to the acreage was 
inserted innocently, & the rentals of the property 
comprised in lot 3 were correctly stated. The 
purchaser claimed that the contract should be 
carried out with compensation; the vendor 
refused any compensation, but offered to annul the 
sale. The purchaser having refused to withdraw 
his requisition or to consent to the annulment of 
the sale, the vendor gave notice that in pursuance 
of condition (c) she annulled the sale. The pur- 
chaser having taken out a summons under Vendor 
& Purchaser Act, 1874 (c. 78), for specific per- 
formance with compensation :—Held: (1) the 
vendor might lawfully annul the sale by virtue 
of condition (c) for the requisition as the deficiency 
in the quantity was a requisition as to a matter 
appearing upon the particulars or conditions of 
sale within the meaning of condition (b); (2) even 
without conditions (b) & (c) the purchaser would 
have been prevented by condition (a) from 
obtaining specific performance with compensation. 

(3) Now in all actions for specific performance, 
& in all applications to the ct. involving the 
exercise of that discretion which the ct. invariably 
does exercise in ordering or refusing specific per- 
formance, it is necessary not to confound the 
principles or rules by which contracts are inter- 
preted with the principles or rules which guide the 
ct. in enforcing or declining to enforce specific 
performance. .. . 

“It was contended that such conditions as 
condition (a) in this case only apphed to com- 
paratively trivial & unimportant errors, mis- 
statements & misdescriptions, & several cases were 
referred to in support of that proposition. But 
when those cases are carefully loohed at they will 
not be found to warrant so general a statement. 
The proposition is only true in certain classes of 
cases. It certainly would be surprising if any 
authorities were found which required the ct. to 
construe conditions of sale differently from other 
contracts, or to hold that they do not mean what 
their words, taken in their ordinary sense, would 
convey to the mind of an intelligent person. 
Conditions of sale like all other contracts, must be 
construed with reference to the subject-matter 
to which they relate, & upon the assumption that 
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Contract (1886), 32 Ch, D. 14; 54 L. T. 353; 34 
W. R. 379; 27. L. R. 327; sub nom. Terry to 


Wuitt, 55 L. J. Ch, 345, C. A. . 
‘ons :—As to (1) Refd. Re Aspinall & Powell’s Con- 
ae (1889), re 1 | . 446; Vowles vy. Bristol, etc., Bldg. 
Soe, (1900), 44 Sol. Jo. 592. Aa fo (2) Refd. Re Faweot,, 
& Fiotmes" Contract (1889), 42 Ch. D. 150. dato (3) Consd. 
Jacobs tv. Revell, [1900] 2 Ch. 858. Generally, Mentd. 
Holliwell v. Seacombe, [1906] 1 Ch. 426. 
18. When specific performance granted as of 


course.]—-HALL v. WARREN, No. 267, post. 
19. .}—(1) The ct. is not bound to decree 


a specific performance in every case, where it will 
not set aside the contract ; nor to set aside every 
contract, that it will not specifically perform. 
Under circumstances, that would have amounted 
to a breach of trust, inadequacy of consideration, 
arising from gross negligence of the agent, & a want 
of due authority, the bill was dismissed ; though 
pltf. was unimpeached ; without prejudice to his 


remedy at law. 

(2) If the vendee chooses to take as much as he 
can have, he has aright to that, & to an abatement ; 
& the ct. will not hear the objection by the vendor, 
that the purchaser cannot have the whole. But 
that always turns upon this; that it is, & is 
intended to be, the contract of the vendor (LORD 
E.pon, C.).—MorRTLOCK v. BULLER (1804), 10 Ves. 
202; 32 EB. 1. 857, L. C. 

Annotations :-—As to (1) Apprvd. Merediths v. Saunders 
(1814), 2 Dow, 514. Apld. White v. Cuddon (1842), 8 
Cl. & Fin. 766: Wedgwood v. Adams (1844), 8 Beav. 
» 105. Distd. Salamon v. Sopwith (1876), 35 IL. I. 463. 

efd. Hill v. Buckley (1811), 17 Ves. 394; Baylies wv. 

Jaylios (1844), 1 Coll, 537; Bellringer v. Blagrave (1847), 

I De G. & Sm. 63; Marshall v. Sladden (1849), 7 Hare, 

428: Millican v. Vanderplank (1853), 11 Hare, 136; 

Eastern Counties Ry. v. Hawkes (1855), 5 H. L. Cas. 331; 

Sneesby v. Thorne (1855), 7 De G. M. & G. 399; Wilson 

v. Willfams (1857), 3 Jur. N.S. 810; Re Rolling Stock Co. 

of Jreland, Clack’s Case (1866), 14 W. I. 086; Noble v. 

Edwardes, Edwardes v. Noble (1877), 5 Ch. D. 378 ; Thomas 

v. Williams (1883), 24 Ch. D. 558; Sun Bldg. Soc. v. 

Western Suburban Bldg. Soc., [1921] 2 Ch. 83. As to 

(2) Apld. Burrow v. Scammell (1881), 19 Ch. D. 175. 

Distd. Hoperat v. Hoperaft (1897), 76 L. T. 341. Consd. 

Rudd vz, Lascelles, [1900} 1 Ch. 815. Refd. Williams vr. 

Kdwards (1827), 2 Sim. 78; Thomas v. Dering (1837), 

1 Keen, 729; Keol. Comrs. v. Pinney, (1899) 2 Ch. 729. 

Generally, Refd. Shrewsbury & Birmingham Ry. v. L. & 

N.W. Ry., L. & N. W. Ry. v. Shrewsbury & Birmingham 

Ry. (1853), 4 De G. M. & G. 115; Wollaston v. Osborn 

(1853), 20 L. 'T. O. 8. 274, Mentd. Wheate v. Hall (1809), 

17 Ves. 80; 2te Gundry, lex p. Grylls, Jor p. Batten (1832), 

2 Deac. & Ch. 290; Robinson v. Briggs (1853), 1 Sm. & G,. 

188; Wolley v. Jenkins (1857), 28 L. T. O. 8. 362. 


20. -In all cases where a ct. of equity has 
jurisdiction to enforce the specific performance of 
contracts, & persons voluntarily, without any 
fraud, accident, or mistake, enter into contracts, 
the jurisdiction should be exercised (JESSEL, M.J.). 
—-LEECH v. SCHWEDER (1874), 9 Ch. App. 465, n. ; 
43 L. J. Ch. 488, n.; reved. on other grounds, 9 
Ch. App. 463, L. JJ. 


Annotations :~ Mentd. Loader v. Moody (1875), L. BR. 20 
Kq. 145; Manners v. Johnson (1874), 1 Ch. D. 673; 
Pennington v. Brinsop Hall Coal Co. (1877), 5 Ch. D. 769; 
Bayley v. G. W. Ry. (1884), 26 Ch. D. 434; Warren v, 
Brown, {1900} 2 Q. B. 722; G. N. Ry. v. I. R. Comrs., 
11901) 1K. B. 416: Brigg v. Thornton (1903) 73 L. J. Ch. 





a contract. of purchase & sale 


the parties to them are dealing fairly with each 301: Davis v. Town Properties Investment Corpn., 

1903] 1 Ch. 797; Colls v. Home & Colonial Stores, [1904 

other (Linpiey, L.J.)—Re Terry & Ware's WOU YIg™ 77 . eae 

that, subsequently to, & im breach parties, does not affect’ the question 8. oe ——.] — Specific perform- 
ance 0 


of, his contract to sell, the vendor has 
sold the same Jand tu third parties 
having notice of the contract, & that, 
if relief ix refused to pltf., the land may 


remain in possession of such third JI. L, 


as to the propriety of the exercise by 
the ct. of its discretionary power to 
enforce the contract.—GURUSAMI SAs- 
TRIAL v, GANAPATHIA 
R. 5 Mad. 337.—IND. 


will not. be granted where the subject- 
matter has been disposed of to a 
bona fide purchaser.—SNAKINOVSKY v. 


PILLAI (1882), 
ND Lawson, (1904) T. S. 326.—S,. AF. 
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Part 11.—Limits of Jurisdiction. 


SEcT. 1.—EXECUTORY CONTRACTS. 

91. General rule—Contract must be executory.] 
_A ct. of equity will not entertain a bill for the 
specific performance of an agreement to pay in a 
certain event, which has happened, an annual sum 
by quarterly instalments. 

The remedy of pltf. is by an action at law 
(LEaAcH, M.R.).—BRovGH v. ODDY (1829), 1 Russ. 
& M. 55; Tamil. 215; 8 L. J. O. S. Ch. 23; 39 
d 22. 

Pecerneee :—Refd. Rogers v. Challis (1859), 27 Beav. 175. 
Mentd. Hughes-Hallett v. Indian Mammoth Gold Mines 
Co. (1882), 22 Ch. D. 561. 

22. .|}—(1) The common expression 
‘“ specific performance,” as applied to suits known 
by that name, presupposes an executory as 
distinct from an executed agreement, something 
remaining to be done, such as the execution of 
a deed or conveyance, in order to put the partics 
in the position relative to each other in which by 
the preliminary agreement they were intended to 
be placed (lord SELBORNE, C.). 

(2) There is a considerable class of contracts, 
such as ordinary agreements for work & labour to 
be performed, hiring, & service . . . which are not 
in the proper sense of the words cascs for ‘‘ specific 
performance ” (LORD SELRORNE, C.).—WOLVER- 
HAMPTON & WALSALL Ry. Co. v. LONDON & NortTu 
WESTERN Ry. Co. (1873), L. K. 16 Iq. 483; 438 
lJ. Ch. 131, L. C. 


Annotations .—.18 to 








1) Apld. Ke Cary-Elwes’ Contract, 
$1906} 2 Ch. 143. efd. Donnell v. Bennett (1883), 22 
Ch. DD. $85: Ballby v. Official Receiver (1888), 128 
App. Cas, 623. As to (2) Refd. Ryan v. Mutual Tontine 
Westminster Chambers <Assoen., [1892] 1 Ch. 427; 
Metropolitan Electric Supply Co. v. Ginder, [1901] 2 Ch. 
799; Prosperity v. Lloyds Bank (1923), 39 T. L. Ht. 372. 
Generally, Reid. Piperno v. Harmston (1886), 3 'T. L. R. 
219; Jord Strathcona 8.8. Co. v. Dominion Coal Cu., 
{1926] A.C. 108. Mentd. Halesowen Ry. v. G. W. Ry. & 
Mid. Ry. (1883), 4 4 &é& Can. Tr. Cas. 224; Ju., C. & D. 
Ry.v. 8. K. Ry. (1888), 40 Ch. D. 100 , Whitwood Chemica} 
Co. v. Wardman, [1891] 2 Ch. 416; Silver v. Gatti (1893), 
37 Sol. Jo. 776; Davis ». Foreman (1894), 8 R. 7253 R. 
v. England & Wales Charity Comrs. (1897), 76 L. 'I'. 199; 
London Electric Supply Corpn. v. estminster Electric 
Supply Corpn. (1913), 11 L. G. R. 1046; Mortimer v. 
Beekett, [1920] 1 Ch. 571. 

- would be 


23. ———.] —- Confusion .. 
caused by transferring considerations applicable to 
suits for specific performance ... to cases of 
equitable assignment or specific lien where nothing 
remains to be done in order to define the rights of 
the parties, but the ct. is merely asked to protect 
rights completely defined as between the parties 
to the contract (LORD MACNAGHTEN).—TAILBY v, 
OFFICIAL RECEIVER (1888), 13 App. Cas. 523; 58 
L. J. Q. B. 75; 60 L. T. 162; 37 W. R. 513; 4 
T. L. R. 726, H. L. 3 revag. 8. C. sub nom. OFFICIAL 
RECEIVER v. TAILBY (1886), 18 Q. B. D. 25, C. A. 


Annotations :— Consd. Re Turcan (1888), 40 Ch. D. 5. Refd. 
Re Clarke, Coombe v. Carter (1887), 36 Ch. D. 348; Westorn 
Wagon & Property Co. v. West, [1892] 1 Ch. 271: Re 
Reis, Ex p. Clough, [1904] 2 K. B. 769; Re Land, 
Industrials Finance Syndicate v. Lind, [1915] 2 Ch. 345; 
Re Walt, [1927] 1 Ch. 606. Mentd. Rc ze Works (1890), 
44 Ch. D. 534; Re Keleey, Tyson v. Keloey, [1899] 2 Ch. 





530; Re Ellenborough, Towry Law v. Burne, [1903] 1 Ch. 
697; Nelson v. Faber, [1903] 2 K. B. 367; He Yorkshire 
Woolcombers Assocn., Houldsworth v. Yorkshire Wool- 
combers Assocn., [1903] 2 Ch. 284; Re Dallas, [1904] 2 
Ch. 385; Re Fitzgerald, Surman »v. Fitzgerald, [1904] 1 Ch. 
573; Ward, Lock v. Long, [1906] 2 Ch. 550; Giese V. 
Bromley, {1912} 3 K. B. 474: Imporial Paper Mills of 
Canada v. Quebec Bank (1913), 83 L. J. P. C. 67; He 
Cop , Marshall v. Cope (1914), 110 L. T. 905 ; British Union 
& National Insce. v. Rawson, [1916] 2 Ch. 476; National 
Provincial Bank of England v. United Electric Theatres, 
{1916] 1 Ch. 132; Horwood v. Millar’s Timber & Trading 
Co., [1917] 1 K. B. 305; London County & Westminster 
Bank v. Tompkins (1918), 87 L. J. K. B. 662; Performing 
Right Soc. v. London Theatre of Varieties, [1924] A. C. 1; 
Kursell v. Timber Operators & Contractors, [1927] 1 K. B. 
298; Re Smith, Franklin v. Smith, [1928] Ch. 10. 
Application of rule—Contract to elect as directors 
nominees of outside body.|—-See COMPANIES, Vol. 


IX., p. 488, Nos. 2845, 2816. 


Sect. 2.—CONTRACTS CAPABLE OF PARTIAL 
ENFORCEMENT ONLY. 

24. General rule—Partial relief not given.]-— 
Cts. of equity cannot decree the performance of 
one part of an agreement, leaving the other parts 
unperformed.—Woop v. ROWE (1820), 2 Bli. 
595; 4 KH. R. 459, TT. La. 

Annotation :-~ Refd. Askew ». Millington (1851), 9 Hare, 65. 

25. .}—A demises a house to B. for 
aterm of years at a certain rent; & the lease con- 
tains a proviso that B. shall, at any time during the 
term, be enabled, upon giving a certain notice, to 
purchase the house at. a price to be fixed by two 
surveyors to be named, the one by A., & the other 
by B., his exors., administrators, or assigns; <A. 
sells iis reversion to C., who buys it with notice of 
the proviso, & the lessee gives notice to C., that 
he is ready to purchase according to the proviso, 
& names a surveyor; C., however, refuses to sell, 
or to name a surveyor on his part :—Held: B. 
cannot maintain a bill against C. for the specific 
performance of the agreement in the proviso. 

The ct. will not interfere in cases of specific 
performance, unless it can give complete, & not 
merely a partial relief.—AGAR v. MACKLEW (1825), 
2Sim. & St. 418; 4L. 3.0.8. Ch. 16; 57 E.R. 405. 
en --- Refd. Richardson tv. Smith (1870), 6 Ch. App. 

v, ee 

26. ——— - ---.]—The ct. will not give any assist- 
ance to a party secking to enforce a bad bargain. 

The ct. will no doubt perform a negative con- 
tract; but as it cannot enforce the performance 
of the whole, 1t will not a part (SHADWELL, V.-C.). 
—KIMBERLEY v. YEO, KIMBERLEY v. JENNINGS 
(1836), Donnelly, 11; 6Sim. 340; 51. J. Ch. 115 ; 
47 H.R. 186. 

Annotations :—Apprvd. Dietrichsen v. Cabburn (1846), 2 Ph. 

52. Consd. Lumley v. Wagner (1852), 1 De G. M. & G. 

604. Refd. Pickering v. Kly (3p.) pee tee 12L. J. Ch. 271; 


Dageett «. Ryman (1868), 16 W. R. 302; Cornwall v. 
Hawkins (1872), 41 L. J. Ch. 435. 


27. .|—If the contract is to proceed, 
it is obviously of a nature over which this ct. 














PART II, SECT. 1. 


211. General rule—Contract muat be 
executory.}—According to the principles 
upon which a ct. of equity acts in 
enforcing such contracts & agree- 
jones as are properly the subject of 
ts jurisdiction, it wil always execute 
the whole or such parts of the ee- 
Ment as remain executory ; but, if the 
parties have bofore action carried out 
any of the terms of the contract, such 


executed portions will not be disturbed. 
—PEcK COLEMAN % POWELL, 
COLEMAN & BrReEtTr (Ont.) (1885), 
11 8. C, R. 494.—CAN., 


f. Contract must be capable of per- 
formance.) —— Where a purchaser, in 
consequence of the resale, filed a bill 
for specific performance before his 
contract was ripe for execution, the ct. 
on that ground dismissed the bill 
without costs, prefacing the order of 


such dismissal with a declaration of 
the rights of the parties.—TOWERS t. 
CHRISTIE (1857), 6 Gr. 159.—OAN, 


PART II. SECT. 2. 

g. Contract interdenendent — Speci- 
jie performance not granted.|—TRHEAD- 
GOLD vv. Rost (Y. TT.) (1912), 22 
W.L. R. 300; 7D. L. R. 741.—CAN, 

h. Exceptions to rule-—Conduct of 
defendant preventing the execution of 


430 


Sect. 2.—Contracis capable of partial enforcement 
only. Sect. 3.] 


cannot have jurisdiction, by way of directing a 
specific performance ; & not having that jurisdic- 
tion over the entire contract, the ct. will not assume 
it over a particular part of the contract (Lorp 
COTTENHAM, C.).—RANGER v. GREAT WESTERN 
Ry. Co. (1838), 1 Ry. & Can. Cas. 1, L. C. 
Annotations :—Retd. Kirk v. Bromley Union Grdns. (1846), 

11 Jur. 49; Waring v. M., S., & Y. Ty. (1849), 7 Hare, 

482; South Walos aie v. Wythes reed 1K. & J. 186; 

Foster & Dicksec v. Hastings Corpn. (1903), 87 L. T. 736. 

28, -.|—-Pltf., one of the shareholders 
of the Southampton & Dorchester Ry. co., filed 
his bill on behalf of himself & all other shareholders, 
etc., against the L. & S. W. Ry. co. & the South- 
ampton & Dorchester Ry. co., on the ground that, 
in violation of the agreement, the L. & S. W. Ry. 
co. had purchased additional shares in the South- 
ampton & Dorchester Ry. co., to assign them to 
nominees for the purpose of giving the former co. 
an undue influence in the clection of the directors 
of the Southampton & Dorchester Ry. co., whereby 
the independence of the Southampton & Dor- 
chester Ry. co. would be ruined ; & prayed, among 
other things, for an injunction to restrain the L. & 
S. W. Ry. co., their officers & trustees, from apply- 
ing for the registration of the transfer or assign- 
ment of any shares purchased by the L. & S. W. 
Ry. co., & from voting in the election of any direc- 
tor, etc. :—Held: (1) as the bill ought to have 
gone to the relief upon the agreement which bound 
all the three cos., the G. W. Ry. co. ought to have 
been made parties; (2) the London shareholders 
who had agreed to sell to the L. & S. W. Ry. co. 
were also neccssary parties. 

As to the question whether part, only, of an 
agreement can be enforced without seeking relicf 
in respect of the whole. 

The bill was filed. not for the direct & avowed 
purpose of having the agreement which compre- 
hended the three cos. specifically performed ; but 
to have the auxiliary agreement as between the 
Southampton & Dorchester Ry. co., & the I. & 
S. W. Ry. co. carried mto effect. As this was to 
be considered a part only, of the principal agree- 
ment, which bound all tho three cos., it could not 
be carried into effect; for unless the bill sought 
to have relief in respect of the whole agreement, it 
could not have tho aid of the ct.as to part only 
(per CUR.).—GREATHED v. SOUTH WESTERN & 
SOUTHAMPTON & DorcirEsTER Ry. Cos. (1846), 4 
Ry. & Can. Cas. 213: 8 L. T. O. S. 65; 10 Jur. 


343, 

29. —~— -|—-A. mortgaged his own estate 
for £5,000 for the benefit of B., & B., pursuant to 
an agreement to that effect with A., conveyed his 
estate, not only as an indemnity to A., but also 
to uses for the benefit of his own, B.’s, children & 
their issue :— Held : this ct. would have specifically 
enforced the whole agreement at the suit of A. 

It is fully settled that a contract cannot be 
specifically performed in part. It must be wholly 
performed, or not at all.—ForpD v. STUART (1852}, 
15 Beav. 493; 21 L. J. Ch. 514; 51 E. R. 629. 
Annotations :-—Mentd. Kelson v. Kelson (18538), 10 Hare, 

385; Clarke v. Wright (1861), 7 Jur. N. S. 1032. 

30, -|~--Ordinarily this ct. will not 
enforce specific performance of part of an agree- 
ment, nor consequently of part of an award.— 
NICKELS v. HaNcocK (1855), 7 De G. M. & G. 300; 











part j}—Tho principle that the ct. will 
not perform part of a contract if it 
cannot perform it all dves not apply 
to cases where the impossibillty of 
carrying a part into execution is duo 


to the default of deft., who scts up thia 
defence.--KINHUA CHANDRA Diy vt. 
Guan (1923), I. L. Wt. 50 Cale. 700. 


k. —— Partial enforcement allowed 
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3 Eq. Rep. 689; 1 Jur. N. 8.1149; 41 BH. R. 117. 

L. JJ. 

Annalee :- Refd. Blackett v. Batos (1865), 2 Hem. & M. 
10. 


31, — — —-~.]—The ct. will not decree the 
specific performance of a contract unless it can 
enforce the whole; but the difficulty seems to be 
removed where the part which it is impossible to 
enforce had already been performed.—HOPE v. 
Hope (1856), 22 Beav. 351; 27 L. T. O. 8S. 227; 
4 W. R. 583; 52 BE. R. 1143; on appeal, 22 
Beav. 366, L. JJ.; subsequent proceedings (1857), 
8 De G. M. & G. 731, L. JJ. 

Annotations :--Refd. Walrond ». Walrond (1858), John. 18 ; 

Hart v. Hart (1881), 50 L. J. Ch. 697. 

32, ---— .|—An agreement was entered 
into between F. & O. that F. should grant to O. a 
lease of a coal wharf at a certain rent, & should be 
employed throughout the tenancy at a salary of 
£200 a year, & a commission on the coal sold at 
the wharf. Disputes having arisen, O. filed a bill 
against F., for specific performance of the agree- 
ment to grant the lease :—-Held : specific perform- 
ance could not be decreed, inasmuch as that part 
of the agreement of which the ct. could decree 
specific performance was inseparably connected 
with stipulations which the ct. could not enforce.— 
OGDEN v. Fossick (1862), 4 De G. F. & J. 426; 1 
New Rep. 143; 32 L. J. Ch. 73; 71. T. 515; 9 
ue N. S. 288; 11 W. RR. 128; 45 E.R. 1249, 
ficdale 
Annotationds :—Consd. Peto ». Brighton, Uckfield & Tun- 

bridge Wells Ry. (1863), 1 Hem. & M.468._ Distd. Blackett 

v. Bates (1865), 2 Hem. & M. 270. Consd. Frith v, Frith, 

{1906] A. C. 254. Refd. Firth v. Ridley (1864), 33 Reavy. 

516; Wilkinson v. Clements (1872), 8 Ch. App. 102, n.; 

Measures v. Measures (1910), 79 LL. J. Ch. 707. 


33. —~—-~,]—In an action of ejectment the 
jury found that applit. was in possession under a 
power of attorney for which he had given considcra- 
tion other than & additional to that mentioned 
therein, viz., a personal guarantee to a migee. of 
the estate in suit that he would pay the mtge. 
debt on the day of redemption :—Held: assuming 
it to be irrevocable, he had not a good equitable 
defence to ejectment, since the contract with him 
was entire, & an inseparable part of it related to 
personal service. Applt. could not obtain specific 
performance thereof.—Fritu v. Frits, [1906] 
A. C, 254; 75 1.5. P. 0. 50; 94 L. T. 383: 54 
W. RR. 618; 22 7. L. R. 388, P. C. 

Annotation :-—Refd. Prosperity v. Lloyds Bank (19238), 39 

Delos, ts BID: 








34. Exeeptions to rule—Unenforceable part 
already performed.|—IoreE v. Hopg, No. 31, ante. 

35 Unenforceable part not affecting sub- 
stance of agreement.]—~Where certain provisions 
of an agreement not affecting its substance age 
such as the ct. cannot decree to be specifically per- 
formed, the ct. will decree specific performance of 
the agreement, & direct an inquiry as to damages 
in respect of the non-performance of such pro- 
visions, in case they should not be performed by 
deft.— MIDDLETON v. GREENWOOD (1864), 2 De 
G. J. & Sm. 142; 8 New Rep. 684; 10 L. T. 149; 
10 Jur. N.S. 850; 46 Jd. R. 329, L. JJ. 
Annolaion :—Refd. Elmore v. Pirrie (1887), 57 L. T. 333. 

36. Piecemeal performance of agreement 
contemplated.|—An action was brought by a co. 
for the specific performance by deft. of an agrce- 
ment which he had entered into to take 2,000 £10 
shares in the co., & pay for them in such numbers 
& at such times as should be required for the pur- 








tf justice results.) —The ct. will not 
specifically enforce part of a contract 
except where that pet can be sepa- 
rately enforced without any posaible 
injustice to deft.—-KInava CHANDRA 


Part IJ.—Limits 


poses of the co. His name had been placed on the 
register of shareholders, & a call had been made 
upon him which he refused to pay. Contemporane- 
ously with the agreement to take the shares, the 
board of directors had agreed with deft. to pay 
him £4,000 in consideration of services rendered 
by him to the co. This sum was to have been paid 
twelve months after the shares should have been 
paid for in full. The directors afterwards called 
on deft. to pay up the full amount of 1,000 of his 
shares, which he refused to do. Deft. alleged that 
the two agreements formed really only one con- 
tract for the issue of the shares at a discount; that 
he had not rendered any services to the co., & that 
the contract was divided into two parts for the 
express purpose of evading a provision of the 
co.’s arts. of assocn., which prohibited the directors 
from issuing shares at a price below par without 
the consent of a gencral meeting. No such consent 
had been given to the contract with deft :—Held: 
as the parties had contemplated a piccemeal per- 
formance of the one agreement, the ct. could 
compel the performance of a part.—ODEssA TRAM- 
ways Co. v. MENDEL (1878), 8 Ch. D. 235; 47 
L. J. Ch. 505; 38 L. T. 731; 26 W. R. 887, C. A. 

Principal contract unenforceable.|—-Sce Part II, 
Sect. 7, post. 

Contract for settlement.|—See SETTLEMENTS, 
Vol. XL., p. 491, Nos. 390, 391. 


Suct. 3.—VOLUNTARY CONTRACTS. 

37. General rule—Not specifically enforceable.|— 
ALEXANDER v, CRESHELD (1631), Toth. 21; 21 
HK. R. 111. 

38. --—.|—-A ct. of equity will not inter- 
pose in voluntary agreements, where they have 
been entered into without fraud.— Morris vt. 
Burrovens (17387), 1 Atk. 399; West temp. 
Hard. 242; 2 Eq. Cas. Abr. 272; 26 E.R. 253, 
Ae C.; subsequent proceedings (1743), 2 Atk. 627, 
om OP 

39 ——- —~—-.] ~The ct. never decrees specifi- 
cally without a consideration; but this is not 
without consideration ; for though nothing valu- 
able is given on the face of the artieles as a con- 
sideration, the settling boundaries, & peace & 
quict, as a mutual consideration on each side; & 
in al] cases make a consideration to support a 
suit in this ct. for performance of the agreement 
for settling the boundaries (LORD HaRDWICKE, 
C.).—-PENN v. BALTIMORE (LORD) (1750), 1 Ves. 
Sen. 444; 27 BE. R. 1132, 1. C. 


Annotations :—Refd. parley. v. Nawards (1792), 3 Swan. 703 ; 
Portarlington v. Soulby (1884), 3 My. & K. 104; Re 
Gourtney, itz np. Pollard (1840), 4 Deaec. 27; He Holmes 
(1861), 2 Jobn. & H. 527; Cookney v. Anderson (1962), 31 
Beay. 452; Sichel v. Raphael (1864), 3 New Rep. 662; 
Ewing v. Orr Ewing (1883), 9 App. Cas. 34; I. R. Comrs. 
v, Angus, Same v. Lewis (1889), 23 Q. B. D. 579; Com- 
panhia de Mocambique v. British South Africa Go., De 
Sousa v. Same, [1892] 2 % B. 358; Black Point Syndicate 
v. Eastern Concessions (1898), 79 L. '. 658; Dudor v. 
Amaeterdamech Trustees Kantoor, [ eae 2 Ch. 132; 
A.-G. v. Johnson, [1907] 2 K. B. 886. entd. Piko v. 





Dey v. GRATIAM (1923), I. L. It. 60 
Calc, 700.-—IND. 





which, however, never took place, & A 
the son afterwards married another 
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Hoare (1763), Amb. 428; Bedreechund v. Elphinstone 

(1831), 2 State Tr. N. S. 379; Houlditch v. Donegal 

1834), 8 BU. N. 8. 301; Norris v. Chambres (1861), 29 

eav. 246; Douglas v. Douglas, Douglas v. Wobster 

(1871), L. R. 12 Eq. 617 ; Mercantile Investment & General 

Trost Co. v. River Plate Trust. Loan & Agency Co, (1892), 

61 L. J. Oh. 473; British South Africa Co. v. De Boers 

ConsoHdated Mines, [1910] 1 Ch. 364; British Controlled 

Oilfields ». Stagg (1921), 127 L. T. 209; Re Boundary 

between Canada & Newfoundland in Labrador Peninsula 

(1927), 137 L. T. 187. 

40. —-— ——-.]—It is certain that, in general, 
cts. will not compel the performance of voluntary 
agreements. . . . But I think the present was not 
a mere voluntary agreement, & the ct. will, & 
I am warranted by the precedents to say, that it 
has done so, attend to slight considerations for con- 
firming family scttlement & modifications of 
property (LoRD NorRTHINGTON, C.).—-WYCHERLEY 
v. WYCHERLEY (1763), 2 Eden, 175; 28 E. R. 
864, L. C. 

Annotations :—Retd. Hoghton v. Hoghton (1852), 15 Boav. 
278; Bentley ». Mackay (1862), 31 Beav. 148: Hoblyn 
v. Hoblyn (1889), 41 Ch. D. 200. Mentd. Baker v Bradley 
(1854), 2 Sm. & G. 531. 

41. ——.]--A ct, of equity will not carry 
into execution a voluntary deed, without either a 
valuable or meritorious consideration.—CoLMAN 
v. SAREL, SAREL v. COLMAN (1789), 3 Bro. C. C. 12 ; 
1 Ves. 50; 29 E. BR. 379, L. C. 

Annitalims :-~ Consd. Ellison v. Ellison (1802), 6 Ves. 656; 
Mcek v. Kettlewell (1842), 1 Hare, 464; Kekewich v, 
Manning (1851), 1 De G. M. & G. 176; Price v. Price 
(1851), 14 Beav. 598. Refd. Pulvertoft v. Pulvertoft 
(1811), 18 Ves. 84; Garrard v. Lauderdale (1831), 2 Russ. 
& M. 451; Fdwards v. Jones (1836), 1 ay & Cr. 226; 
Simpson v. Howden (1837), 3 My. & Cr. 97; Wughesa ». 
Stubbs (1842), 1] Hare, 476; M'Fadden v. Jenkyns (1842), 
1 Hare, 458. Mentd. Alexander v. Wellmgton (1831), 2 

tubs. & M. 35. ; 

42, --—- --—-.]}—The ct. will not, generally 
speaking, enforce an agrecment wholly voluntary, 
& without consideration.—GROVES v. GROVES 
(1829), 3 Y, & J. 163; 148 E.R. 1186. 

Annotations :-—Refd. Wilkins v. Stevens (1842), 1 Y. & 
C. Ch Cas. 431; Barnard v. Sutton (1843), 7 Jur. 685, 
Cave v. Mackenzie (1877), 37 L. T. 278. 

43. .]—With respect to the copyholds, 
T have no doubt that the ct. will not cxecute a 
voluntary contract ; & my impression is that the 
principle of the ct. to withhold 1ts assistance from 
a volunteer applies equally, whether he seeks to 
have the benefit of a contract, a covenant, or a 
settlement (LORD COTTENTIAM, C.).— JEFFERYS 1. 
JEFFERYS (1841), Cr. & Ph. 1388; 41 HE. R. 4438, 
ya, Cc. 


Annotations :—Consd. Price v. Price (1851), 14 Beav. 598. 
Refd. Kekewich v. Manning (1851), 1 De G. M. & G. 176; 
Crouch v. Waller (1809), 4 De G. & J. 302; Cale v. Gale 
(1877), 6 Ch. D. 144; Gandy v. Gandy (1885), 30 Ch, D. 
57; He Holland, Gregg v. Holland, {1901} 2 Ch 149, 


44. ————.|—Where a bill was filed for the 
specific performance of an agreement & the whole 
scope & object of the bill were for a purely money 
demand, the amount of which if ascertained pltf. 
would be entitled to recover by an action at law, & 
compensation in money being sou ght on the footing 
of an account, the ct. beld that relief under the 
jurisdiction of specific performance could not be 
granted. 


OF JURISDICTION. 














person about to purchase land 
stipulated orally with another, who had 


to use a road over it 
L g : ee woman, having, in the meantime, been accustomed : 
a Faw ey ce Bieiys one Sone cs been allowed to retain the bond. The that in Leste < the purchase he 
Goodin. ie leans granted father conveyed for would be allowed to continue the use 


HITILE 
v. CARROLE (1901), 19 N. ZL. RR, 718, 


value, to anot 


Crown patent 


PART II. SECT. 3. filled to compel 


m. Not apecifically enforceable —~ 


from the Crown executed a bond in Y° 
favour of one of his sons, for the con- —~* AN 
veyance of fifty acres, to procure his . 
marriage with a particular person, n, 


subsequently 
ne son, who had notice 

of the bond ; & he having obtuined the 
fur the land, a bill was 
apecific performance of 
the bond :—Ji/eld : 
; . ) ue, the bond was 

powunary gong.) Lhe jochten of lands 7 pene tor ane be enforced —— ro) 
OSBORNE v. OSBORNE (1856), 5 Gr. 619. 


Yoluntary oral promitse.}- 


thereof, but afterwards refused to 
carry out such agreement :—Held : 
this promise was merely voluntary, &, 
as such, insufficient to found a bill for 
specific performance.— BARR v, HatTon 
(1862), 9 Gr. 312.—OAN. 


‘ Instrument informally  eze- 
cuted.}—-The ct. will not, in favour of 
a voluntecr, order the due execution of 
an instrument informally exeonted, 


as ogainst doft., 
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Sect. 3.—Voluntary contracts. Sect. 4: Sub-sects. 
1 & 2.) 


The ct. never interferes in support of a purely 
voluntary agreement or where no consideration 
emanates from the individual seeking the perform- 
ance of the agreement.—OrD v. JOHNSTON (1855), 
26 L, T. O. 8S. 68; 1 Jur. N.S. 1063; 4 W. R. 37. 

45 -]—The ct. will not decree specific 
performance of an agreement to execute a volun- 
vary deed of trust in respect of property volun- 
tarily assigned.—Listrr v. Hopason (1867), 


L. R. 4 Eq. 30; 15 W. R. 547. 
Manan :—Roefd. Weir v. Van-Tromp (1900), 16 T. L. R. 








Incomplete gifts inter vivos.] — See GuFrts, 
Vol. XXV., pp. 533-536, Nos. 231-250. 

Voluntary settlements.}] — See SETTLEMENTS, 
Vol. XL., pp. 537, 538, Nos. 801-803, 810. 
Copyholds.|—See CopyHoups, Vol. XIII., 
p. 124, Nos. 1544-1546. 

What amounts to consideration.|—-See Nos. 39, 
40, ante; Contract, Vol. XII., pp. 176 et seq. ; 
SETTLEMENTS, Vol. XL., pp. 524 et seq. 





Sect. 4.—CONTRACTS REQUIRING SUPERVISION. 
SuB-sECT, 1.—IN GENERAL. 

46. Whether agreement specifically enforce- 
able.|—An agreement between a railway co. & 
railway contractors, who were also landowners, for 
the construction of a branch railway, provided that 
the co. should find the land within a reasonable 
time & build the stations; that the contractors 
should give a bond to the amount of £50,000 to 
secure the performance of the contract, & under- 
take to execute the works for a double line of 
railway, & the ballasting & permanent way for a 
single line, according to the terms of a specifica- 
tion, to be prepared by the engineer for the time 
being of the co.; that the co. should work the 
branch in a reasonable & proper manner as com- 
pared to the remainder of the main railway; & 
that in case of difference as to working, the same 
should be settled by arbn.; & that any of the 
details of the arrangement, in case of difference, 
should be determined by a referee to be appointed 
by the S.-G. for the time being :—Held: this 
agreement was too vague, obscure & uncertain to 
be enforced in a specific performance suit, & the 
stipulation as to the execution of a bond could not 
be enforced apart from the rest, being merely an 
incidental & subsidiary part of the agreement, & 
not within the principle of Lumley v. Wagner, No. 
567, post, where the negative stipulation was a 
distinct & substantive part of the contract. 

Though the ct. may execute an agreement 
framed in general terms where the law will supply 
the details, yet if those details are to be supplied, 
in modes which cannot be adopted by the ct., 
there is no concluded agreement which can be 
enforced in equity.—SouTH WaLes Ry. Co. v. 
WyTHES (1854), 5 De G. M. & G. 880; 3 Eq. Rep. 
153; 24]. J.Ch. 87; 24 L. T.0.8.165; 3 W.R. 
133; 43 E.R. 1112, L. JJ. 


Annotations :—Apld. Kernot v. Potter (1862), 3 De G. F. & J. 
447; Greenhill v. Isle of Wight (Newport Junction) Ry. 


ulthough the rellef would be granted to 
& purchaser for value.—Ross v. Fox 
(1867), 13 Gr. 683.—CAN. 

p. Declaration of trust lacking 
consideration.| —-- CORBETT v. MONEIL 
(1008); 41 N.8.R.110; 2. RR. 257. 





22 Gr. 290.—CAN 
46 ii. 





PART II. SECT. 4, SUB-SECT. 1. 
46i. Whether agreement speci ically 
enforccahle.j— The ct. will not decree 


the specific performance of 
which the ct. is unable to superintend. 
——JOHNSON ¥. MONTREAL & CITy oF 
OTTAWA JUNCTION Ry. Co. (1875), 


.]-—This ct. will not inter- 
fere to compel the specific performance 
of an agreement, unless 
execute the whole 
terms specifically pon. 
GERVAIS v. Kpwarps (1848), 2 Dr. & P. 


SPECIFIC PERFORMANCE. 


1871), 23 L. T. 885. Distd. Greene v. West Cheshire Ry. 
rd L. R. 13 Eq. 44. Refd. Onions v. Cohen (1865), 
5 New Rep. 400; Pestonjee Nussurwanjec v. Manockjce 

(1868), 12 Moo. Ind. App. 112. 4 

47. |—The ct. cannot enforce specific 
performance of the works; it cannot look after 
the acts & conduct of pltf., nor say how far 
he does or does not depart from what is right 
in executing the works or professing to execute 
them. If he is or shall be wronged by his ex- 
clusion from the works, & by the act of the co. In 
executing the works themselves, that will be a case 
for damages to be assessed & given either in this 
ct. or in a ct. of law; but it is not a case for 
specific performance, or relief analogous to specific 
performance, which, to proceed to grant an 
injunction on this part of the prayer of the bill, 
would necessarily amount to (KNIGHT BRUCE, 
L.J.).—Munro v. WIVENHOE & BRIGHTLINGSEA 
Ry. Co. (1865), 4 De G. J. & Sm. 723; 12 L. T. 
655; 11 Jur. N.S. 612; 13 W. R. 880; 46 E.R. 
1100, L. JJ. 

Annotations :-—Mentd. Garrett v.Salisbury & Dorsct Junction 
Ry. (1866), L. R. 2 Eq. 358; Foster & Dicksee v. Hastings 
Corpn. (1903), 87 L. T. 736. 

48. .|—Specific performance will not be 
decreed of a contract to employ a person to con- 
struct works which the ct. is unable to superintend. 

Where the directors of a railway co. entered into 
a written agreement to give pltf. ‘‘ a contract for 
the construction of the line for the sum of £55,000, 
subject to a specification of the works on the line 
included in the said sum to be agreed upon between 
pltf. & the engineer of the co., in case of dispute 
the matter to be referred ’’ to an arbitrator, & a 
bill was filed for specific performance :—-Held : the 
terms of this agreement were too indefinite to be 
enforced in a specific performance suit ; but even 
had the terms been sufficiently definite, the 
agreement was of such a nature that specific 
performance could not have been decreed.— 
GREENHILL v. Ishm oF Wiaut (NEWrortT JUNC- 
TION) Ry. Co. (1871), 23 L. T. 885; 19 W. R. 
345. 

49, --—.J]—-CooKR v. Cuincorr, No. 61, post. 

50. ——— Damages inadequate compensation to 
plaintiff—é& plaintiff having material interest in 
performance.|—This ct. has jurisdiction to enforce 
the specific performance of a contract by a deft. 
to do defined work upon his property, in the per- 
formance of which pltf. has a material interest, & 
which is not capable of adequate compensation in 
damages. 

If the thing be reasonably possible it must be 
done. The difficulty & expense of performing the 
contract do not necessarily form an objection 
(Knicgut Bruce, V.-C.).—STorER v. GREAT 
WESTERN Ry. Co. (1842),2 Y. & C. Ch. Cas. 48 ; 
3 Ry. & Can. Cas. 106; 12 L. J. Ch. 65; 6 Jur. 
1009, 1051; 63 BE. R. 21. 


Annotations :-~—Expld. South Wales Ry. ». Wythes (1854), 

1K. & J. 186; .G. v. Thames Conservators (1862), 

1 Hom. & M.1. Consd. Wells v. Maxwell (No. 1) (1863), 

32 Beav. 408; Blackett v. Bates (1865), 2 Hem. & M. 270. 
Apld. Wilson ». Furness Ry. (1869), L. 2. 9 Eg. 28; Greene 
v, Wost Cheshire Ry. (1871), L. R.13 Ky. 44. Consd. Green- 
hill v. Isle of Wight (Newport Junction) Ry. (1871). 23 
L. T. 885. Apld. Cooke v. Chilcott (1876), 3 Ch. D. 69+. 
Refd. Blackett v. Bates (1865), Hem. & M. 610; 
McManus v. Cooke (1887), 35 Ch. D. 681. 











work War. 80; 4 J. Eq. KR. 555; 1 Con. 
& Law. 242.—IR. 
46 iil. -)}—There is no ct. which 


can decree speciiic performance of a 
private contract, or administer the 
equities arising out of part performance, 
or acquicscence by a vendor in the 
expenditure of money by a purchaser on 
the faith of the contract.—GopFRAY v. 
SaRK CONSTABLES (1902), 87 L. T. 3, 
(,—CHANNEL ISLANDS. 


t can itself 
contract in the 
agreed upon.— 


Parr IJ.—Limuits or JURISDICTION. 


51. ——- Where defendant has obtained benefit 
under contract.|—WILSON v. FURNESS Ry. Co., 


No. 59, post. 
Particular instances.]|— See Sub-sect. 2, post. 


SUB-SECT. 2.—PARTICULAR INSTANCES. 


52. Common covenants in  husbandry.| — 
Demurrer to a bill by a landlord for a specific 
performance of covenants, contained in a Icase 
which had expired, to repair hedges & mansion 
house, & also for an account of loppings & dung, 
cut or removed, by the tenant ; allowed ; common 
covenants in husbandry not being the subject of 
equitable jurisdiction.— RAYNER v. STONE (1762), 
2 Eden, 128; 28 BE. RR. 845, L. C. 

ARNOT :~—Apld. Phipps v. Jackson (1887), 56 L. J. Ch. 
vu, 

53. .]—1t appears to me that what in reality 
is being asked for is judgment for specific per- 
formance of a stipulation in a farming lease; & 
it has been well settled ever since the case of 
Rayner v. Stone, No. 62, ante, reported more than 
a hundred years ago that such an action cannot be 
maintained (STiRLING, J.).—PuHipes v. JACKSON 
(1887), 56 L. J. Ch. 550; 35 W. 2.3783 3 T. LR. 
387. 

54. Preservation of secret of invention—-Expired 
patent.|—The ct. will not interfere by injunction 
to prevent the violation of an agreement, of which, 
from the nature of the subject, there could be no 
decree for a specific performunce ; as, for instance, 
to restrain deft. from imparting the secret of an 
invention which had been the subject of a patent 
long since expired. 

The difficulty in such a case is, how to decree the 
specific performance of the agreement. Either it 
is a seerct, or it is none. If a secret, what means 
does the ct. possess of interfering so as to enforce 
its own orders ? (LORD Enpon, C.).—NEWBERY 
v. JAMES (1817), 2 Mer. 4146; 1 Carp. Pat. Cas. 
367; 35 14. R. 1011, L. C. 

Annotations :-—Distd. Amber, Size & Chemical Co. v. Menzel, 

[1913] 2 Ch. 239. Refd. Green v. Church (1823), 1 L. J. 

O.S Ch. 203; Morison v. Moat (1851), 20 L. J. Ch. 513; 


Leather Cloth Co. v. American Leather Cloth Co. (1863), 
4 DoG.J.&5m. 137; James v. James (1872), 20 W. RR. 434, 


55. Construction of railway works.|}—Although 
a ct. of equity has jurisdiction in a proper case, 
to prevent an application to Parliament for a 
private Act, or an Act respecting property, 1t 
will not interfere on the ground that such an 
application, if successful would interfere with 
pre-existing rights, whether such rights exist by 
tenure of property, or by virtue of contract. 

A railway co. applied to Parhament for an Act 
to form their line, & their application was opposed 
by a landowner through whose land the line would 
pass. He afterwards withdrew his opposition on 
the faith of an agreement which provided for the 
formation of a branch Ine to his iron works. ‘The 
co. obtained an Act for this purpose, but after- 
wards determined to abandon their intention of 
making the branch railway, & were about to apply 
to Parliament for an Act to enable them to do so ; 
when pitf. filed his bill for an injunction. The 
Vice-Chancellor of England granted the injunction, 
but the Lord-Chancellor, on appeal, reversed his 
decision, & dissolved the injunction :—Held: a 
contract to make a railway is not one of which a 








PART II. SECT. 4, SUB-SECT. 2. 
_¥. Contract to run cars at specified 
times with specified officers.}—The ct. 
will not order specific performance of 
an agreement by an electric railway co. 


J.-—-VOL. X11. 


to run its cars on certain strects at 
certain hours & with certain officers, 
as the ct. cannot oversee the carrying 
out of the judgment if granted. Nor 
will the ct. grant an injunction restrain- 
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ct. of equity will compel the specific performance, 

but will leave the parties to their legal remedies.— 

HEATIHCOTE v. NORTH STAFFORDSHIRE Ry. Co. 

(1850), 2 Mac. & G. 100; 6 Ry. & Can. Cas. 358 ; 

20. & Tw. 332; 20 L. J. Ch. 82; 14 Jur, 859; 

42 Ih. R. 39. 

Annotations :—Consd. Lancaster & Carlisle Ry. v. N. W. Ry. 
(1856), 2 K. & J. 293; Steele v. North Metropolitan Ry. 
(1867), 2 Ch. App. 237; Erp. Hartridgo & Allender (1869), 
5 Ch. App. 672, n.. Befd. R. v. L. & Y. Ry. (1852), 1 
EK. & B. 228; Deo Mattos v. Gibson (1859), 4 De G. & J. 
276; Fothbergill v. Rowland (1873), L. R. 17 Eq. 132; 
Keith Prowse v. National Telephone Co., [1894] 2 Ch. 147; 
EINER ES eg Canal Co. v. Manchester Racecourse Co., 





56. -|—SouTuH WALES Ry. Co. v. WyTHES, 
No. 46, anle. 
57. ———.]—This ct. has not jurisdiction to 


decree the specific performance of a contract, for 
which the consideration on the part of pltf. is the 
execution of certain works which the ct. is unable 
to superintend. 

Therefore, where the bill stated an agreement to 
employ pltfs. as contractors for making a railway, 
& to pay for the works in debentures & shares of 
the co., a motion for an injunction to restrain the 
co. from dealing with the debentures, & trans- 
ferring the shares in question to others, in deroga- 
tion of pltf.’s rights, was refused.—PrTO v. 
BRIGHTON, UCKFIELD & TUNBRIDGE WELLS Ity. 
Co. (1863), 1 Tfem. & M. 468; 2 New Rep. 415; 
32 J.. J. Ch. 677; 9 L. T. 227; 11 W. R. 8745 71 
HK. R. 205. 


Annotations: -Consd. Greenlill v. Isle of Wight (Newport 


Junction) Ry. (1871), 23 I. I. 885. Refd. Brett v. Wast 
India & London Shipping Co. (18614), 10 L. T. 187; 
Nuneaton L. B. v. General Sewage Co. (1875), Ll. IR 20 eq. 


127; Grimstone v. Cunningham, [1894] | Q. B. 125; 
Measures v. Measures, [1910] 2 Ch. 248. 
58. -—-—.] --GREENHILL v. [SLE OF WIGHT 


(NEWPORT JUNCTION) Ry. Co., No. 48, anée. 

59. —--- Benefit accruing to defaulting party.| 
—-A railway co. entered into an agreement with 
pltfs.. who were owners of land near to the 
railway, whereby the co., in case they obtained 
a release from certain obligations imposed upon 
them by their Act of Incorporation, to construct 
a drawbridge & viaduct, as mentioned in their 
Act, & in case certain land was conveyed to them, 
agreed with pltfs. to construct a road between 
certain specified points, & to pay a certain annual 
sum towards the maintenance of it, & also to 
construct & maintain a wharf, as therein specified. 
About six years after the date of the agreement 
pltfs. filed their bill for the specific performance 
of this agreement, alleging that the co. had been 
released from their obligations, & the land 
mentioned in the agreement had been conveyed 
to them, but they had only commenced, & never 
finished, the road, & had not commenced the wharf: 
—Held : the ct. would enforce the performance of 
this agreement, & since the co. had obtained the 
benefit of it, they would not be suffered to evade 
it by any dilficulties there might be in the way of 
the ct. superintending the work. If necessary, 
the ct. might permit pltfs. themselves to do the 
work at the co.’s expense.—WILSON v. FURNESS 
Ry. Co. (1869), L. R. 9 Hq. 28; 39 L. J. Ch. 19; 
21 L. T. 416; 18 W. R. 89. 

Annotations :——Consd. Greene v. West Cheshire Ry. (1871), 

L. R. 13 Eg. 443 Greenhill v. Isle of Wight (Newport 


Junction) Ry. (1871), 23 L. TP. 885. efd. Ryan v. Mutual 
'Tontine Wostminster Chambers Assocn., [1893] 1 Ch. 116. 


-—-.|—-See, also, RAILWAYS, Vol. XXXVIII., 
pp. 282, 283, 294, Nos. 195-202, 249, 250, 


ing the co. from carrying out such an 
agreement to the extent to which the 

are willing to carry it out unless rf 
until they carry it out in toto, as this 
would also involve the same minute 


BF 
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Sect. 4.—Contracts requiring supervision: Sub-sect. 
Sect. 5: Sub-sect. 1.] 


Contract for running powers—Involving super- 
vision of railway line.|—See Rarways, Vol. 
XXXVIII., pp. 848, 344, No. 526. 

60. Covenant to work coal in specified mode.|— 
Pltfs. granted a lease of a coal mine to defts., 
reserving a minimum rent of £720, to be increased 
to £1,000 in case there should be pits sunk upon the 
estate, with a royalty upon all coal gotten beyond 
a certain quantity; & the lessees covenanted to 
work the mine uninterruptedly, efficiently, & 
regularly, according to the usual or most improved 
east The lessees paid the minimum rent, 

ut only raised a small quantity of coal by working 
through an adjoining mine without sinking pits 
on pltfs.’ property. Pltfs. being desirous of 
enforcing a larger amount of working, whereb 
an increased rent would be payable, filed a bill 
for specific performance of the covenant in the 
lease :—Held: there was no obligation upon 
defts. to sink pits although that might be the most 
efficient mode of working; & so long as the 
minimum rent was paid, defts. could not be 
compelled to work the mine at all; the lessees 
had committed no breach of contract ; but if they 
had done so, the remedy was at law & not in 
equity; & this ct. could not, by a reference to 
chambers, give effect to the covenant by directions 
as to the management of a coal mine. 

For this ct. to undertake the working of a 
colliery, for this ct. to superintend workings of 
this sees eas is entircly out of the question 
(MALINS, .C.).— WHEATLEY v. WESTMINSTER 
BrymMspo Coat Co. (18689), L. R. 9 Eq. 588; 39 
L. J. Ch. 175; 22 L.T. 7; 18 W. R. 162. 


Annotations :---Consd. Kinsman v. Jackson (1880), 42 L. T. 
80. Refd. Willesford r, Watson (1874), L. R. 14 Eq. 572; 
Simpson v. Ingleby (1872), 26 L. I. 543 
61. Supply of water by purchaser of land— 

Covenant with vendor.|—A purchaser of a piece of 

land with a well or spring upon it covenanted with 

the vendor, who retained land adjoining intended 
to be disposed of for building sites, to crect a pump 

& reservoir, & to supply water from the well to 

all houses built on the vendor’s land :—lIHeld: 

though the covenant was not one of which the ct. 
would decree specific performance directly as being 
for the construction of works which the ct. could 
not superintend, it could be enforced indirectly 
by an injunction restraining deft. from allow- 
ing the work to remain unperformed.—CuOoKE 

CHILCOTT (1876), 3 Ch. D. 604; 84 L. T. 

207. 

Annotations :~-Refd. Haywood tv. Brunswick Bldg. Suc. 
(1881), 8 Q. B. D. 4033; Andrew v. Aitkon (1882), 22 Ch. 7). 
218; L. & 3S. W. Ry. v. Gomm (1882), 20 Ch. D. 562; 
Austerberry v. Oldham Corpn. (1885), 29 Ch. D. 750; 
Hall». Ewin (1887), 37 Ch. D. 74. 

62. Agreement to provide service—-Porter in 
residential flats.|—-RyaNn v. MutTuaL TONTINE 
WESTMINSTER CHAMBERS ASSOCN., No. 138, post. 

63. Housekeeper for offices.|—Offices in 
a large building were let by defts. & their pre- 
decessors in title at a yearly rent & an additional 
smaller rent for “ cleaning the rooms by the house- 
keeper appointed for the time being by the land- 
lord.”? There were other agreements with other 
tenants in this large building in similar form. 
With another set of offices the co. agreed ‘ to 
appoint & pay a housekeeper to be in attendance ” 





supervision.—CITY Or KINGSTON v. 
KINGSTON, PORTSMOUTH & CATARAQUI 
Kinorric Ly. Co. (1898), 25 A. R. 


462,—CAN. 
period :—Held : 
t. Covenant by leasee to keep on 
premises sufficient stock to satisfy 


— quarterly. 


distrcas.]--Where a lessee covenanted 
that he would keep on the leased 
premises sufficient stock-in-trade to 
satisfy a distress for rent for a specified su 
an injunction could 0 
not be granted to restrain the breach W 
of the covenant on the ground that the JD, 
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for certain hours, ‘‘ who shall act as the servant 
of the lessees in cleaning the rooms.” The 
agreement added, ‘‘ the lessors are to remove such 
housekeeper & substitute another if called upon to 
do so by at least two-thirds of the tenants.”’ 
After all these terms had been subsisting for 
some time the resident housekeeper without any 
notice to the tenants left the building, which was 
placed in charge of a housekeeper who resided on 
the top floor of another building about 60 yards 
away & had charge of that other building & a 
third building. He attended at irregular times 
in the morning & in the evening, & only for short 
periods, & if needed at other times had to be 
sought in the other buildings :—Held: there was 
a correlative obligation to supply the services of 
a housekeeper, which corresponded with the 
obligation to pay the additional rent for those 
services ; the landlord’s obligation as to the house- 
keeper was one “ with reference to the subject 
matter of the lease’? under Conveyancing & Law 
of Property Act, 1881 (c. 41), s. 11; there was no 
obligation to provide a resident housekeeper, 
but there was an obligation to provide the house- 
keeper’s attendance between certain hours under 
that agreement, which so provided, & that obliga- 
tion had been broken; the remedy was in damages 
& not by way of specific performance.— BARNES v, 
City oF LONDON REAL PROPERTY Co., ETC., 
{1918} 2 Ch.18; 871. J. Ch. 601; 119 L. I. 298 ; 


34 TT. L. R. 86). 
Annotation :—Mentd. O’Cedar v. Slough Trading Co., [1927] 
2K. B. 123. 


64. Erection & maintenance of telephone appa-~ 
ratus—Involving supervision of maintenance. |— 
Under an agreement in 1889 defts., a telephone 
co., supplied to pltfs the use of a telephone wire & 
apparatus for three years at a rent payable 
Upon the expiration of the term the 
parties continued the agreement by mutual con- 
sent. On Dec. 30, 1893, being the lust day of a 
quarter, defts. gave pltfs. a notice determining 
the agreement forthwith, & stating their intention 
to disconnect the wire & remove the apparatus, 
& at the same time they demanded rent ‘“‘ up to 
Dec. 31” being one day beyond the quarter. This 
rent was duly paid to & accepted by defts. Upon 
a motion by pltfs. for an injunction to restrain 
defts. from interfering with the wire & apparatus : 
—-Held: the agreement created the relation of 
landlord & tenant, & therefore that the acceptance 
by defts. of rent for a day beyond that on which 
the notice determining the contract was given 
opcrated as a waiver of the notice. Accordingly, 
an injunction was granted restraining defts. from 
acting their notice, 

The co. agreed in the first paragraph of the 
agreement, to erect & maintain in working order, 
subject to provisions, a certain wire & the tele- 
phone apparatus relating thereto. It would be 
impossible for the ct. to supervise a complete 
performance of that clause of the agreement, & 
to see to the maintenance of the wire & telephonic 
apparatus during the period of the agreement 
(dackrwicn, J.).—K&rITH, Prowse & Co. vw. 
NATIONAL TELEPHONE ©o., [1804] 2 Ch. 147; 68 
L. J. Ch. 873; 70 1. T. 276; 58 J. P. 5733 42 


W.R. 380; 10 T. L. BR. 263; 8 R, 776. 

Annotations :-—Distd., Cochrane v. Exchange Telegraph Co, 
(1896), 65 L. J. Ch. 334. Refd. Civil Sorvico Co-op. Sou. 
v. McGrigor’s Trustee, [1923] 2 Ch. 347. 


ct. would not grant an injunction which 
really amounted to a decree for specific 
performance requiring the continual 
porn endence of the ct. to carry it 
ut.—HILL wv. FRASER eee 29 
. iL. R. 468; 7 W. W. It. 131; 18 
L. R.1; 7 Alta, L. R. 464.—6AN, 
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Agreement for lease.| —- See LANDLORD & 
TENANT, Vol. XXX., pp. 416, 417, Nos. 782~—788. 

Building contracts.]|—-See BUILDING ConrTRacts, 
Vol. VII., pp. 400, 401, Nos. 265, 266, 271-278. 

Covenant by tenant to repair.|—-See LANDLORD & 
TENANT, Vol. XXXI., p. 337, Nos. 4803-4807. 

Charterparty.]-—— See SHIPPING, Vol. XLI., pp. 
321, 322, Nos. 1804-1806. 


Secr. 5.—CONTRACTS OF PERSONAL WORK OR 
SERVICE. 


SuB-sEcT. 1.—IN GENERAL. 


Personal contracts generally, see CONTRACT, Vol. 

XII., pp. 588-594, Nos. 4906-4948. 

65. Specific performance not decreed—General 
rule.|—FIRTH v. RIDLEY, No. 250, poat. 

66. —~— -—-. .|-— WHITE v. Boy, No. 1309, post. 

67. —--- —-—.]—The cts., as such, have never 
dreamt of enforcing agreements strictly personal 
in their nature, whether they are agreements of 
hiring & service, being the common relation of 
master & servant, or whether they are agreements 
for the purpose of pleasure, as for the purpose of 
scientific pursuits, or for the purpose of charity 
as philanthropy (J ESSEL, M.R.).-—-RiaBy v. CONNOL 

(1880), 14 Ch. D. 482; 49 L. J. Ch. 8283 42 

L. T. 189; 28 W. KR. 650. 

Annotations :—Apld. Millican v. Sulivan (1888), 4 T. L. i. 
203. Consd. Baird v. Wells (1890), 44 Ch. D. 661. — Distd. 
Ryan v. Mutual Tontine Westminster Chambers Assocn. 
(1802), 62 L. J. Ch. 252. Consd. Mullett v. United French 
Pohshers London Soc, (1904), 91 L. I. 1333 Yorkshire 
Miners’ Axsocn. v. Howden, [1905) A. C. 256; Osborne 
v Amalgamated Soc. of Railway Servanta, [1911] 1 Ch. 
540; Amalgamated Soc. of Carpenters, Cablnet) Makers 
& Joiners v. Braithwaite, General Union of Operative 
Carpenters & Joiners v Ashley, (192212 A ©. 440, Wing 
yr Burn (1928), 44 T. L. R. 258. Refd. Duke v. Littleboy 
(1880), 49 L. J. Ch. 8025) Wolfe v. Matthews (1482), 21 
Ch. D, 194; Swaine v. Wilbon (1889), 24 Q. B. D. 252; 
Old ce. Robson (1890), 59 TL. J. M. C. 41; Chamberlain's 
Wharf v. Smith, {1900] 2 Ch. 605; Cullen rv. Elwin (1904), 
90 L. T. $40; Steele +. South Wales Miners Federation, 
1907] 1 K. B. 361; Cope ». Crossingbam, [1908] 2 Ch. 
624: Cassel v7 Inglis, (1016) 2 Ch. 211. Mentd. Winder 
@ Kingston-upon-Hull lncorporation for the Poor (1888), 
58 i. 1. 583; Taff Vale Ry. » Amalgainated Soc. of 
Railway Servants, {1901] A. C. 426: Amalgamated Soc. of 
Railway Servants v. Osborne, [1910] A. C. 87; A.-G. uv. 
Swan, [1922] 1 K. H. 682. 7 
68. — --.]--(1) By an apprenticeship deed 

between an infant, her parent, & pltf. the infant 

was bound apprentice to pltf. for seven years, to 
be taught stage dancing, upon certain terms, by 
one of which the infant contracted that she would 
not accept any professional engagement or con- 
tract matrimony during the term without the 
consent of her master. The deed also contained 
mutual covenants by the master & the parent 
that the master would properly instruct the 
infant, & make certain payments to her for all 
dancing engagements in this country & in foreign 
or colonial countries; in return for which the 
infant’s scrvices were to be entirely at the disposal 
of the master. But there was no stipulation that 
the master should provide engagements fur the 

Infant or maintain her while unemployed. There 

was also a provision that the master might put 
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65 i. Bpeciie performance not decreed — Pitt. 
~—Gener rule.}—A suit cunnot be 
sustained which seeks to cnfurce an 
agreement for the continuance of plitf.’s 
duties or personal scrvices to deft., 
inasmuch as those services might be 


soteh 


Specifie performance not decreed.) 
specific 
ance of a contract by which he was 
to receive one-fourth share in the 
profits on o patent for a sheep-shearing 
machine or any improvements thercon 
in consideration of his expending time 
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an end to the apprenticeship, if the infant should 
be found after fair trial unfit for the work of stage 
dancing, or should break any of the engagements 
of the deed, or in any way misconduct herself. 
The infant having made a professional engagement 
with deft. B., pltf. brought an action against B., 
the infant, & her parent, to enforce the provisions 
of the deed & for damages for breach of it :—Held : 
the provisions of the deed were unreasonable, 
& could not be enforced against the infant or her 
parent. 

(2) Ishould be very unwilling to extend decisions 
the effect of which is to compel persons who are 
not desirous of maintaining continuous personal 
relations with one another to continue those 
personal relations. I have a strong impression & 
a strony feeling, that it 1s not in the interest of 
mankind that the rule of specific perforinance 
should be extended to such cases (FRY, J.).).-— 
DE Francesco v. BARNUM (1890), 45 Ch. D. 480 ; 
60 J. J. Ch. 63; 63 1. VT. 488; 39 W. R53; 6 
T. L. RR. 463. 

Annotations ;—As tov (1) Consd. Corn v Matithows, [1893] 
1Q. B. 310: Robertar. Gray, (1913) 1 K. B. 520; Wilkins 

v. Weaver, [1915] 2 Ch. 322, Mackinlay v. Bathurst (1919), 

36'T. L. RR. 31, Refd. Clements v. L. & N. W. Ry., (18941 

2Q. B. 482. Aas to (2) Consd. Whitwood Chemical Co. v. 

Hardman (1891), 39 W. R. 488. Generally, Refd. Long v. 

Sinithson (1918), 88 L. J. K. B. 223. 


69. Agency.|—Auctioncers advanced a sum of 
money to J., who agreed to put a miscellaneous 
collection of property in thei» hands for sale, 
from the proceeds of which they were to retain 
the money advanced ; a part only of the property 
was delivered & sold, but it realised less than the 
sum advanced; J. refused to part with the 
remainder of his collection; & upon a demurrer 
to a bill filed for a specitic performance of the 
agreement :—Held : the Court would not compel 
the performance of the contract for an agency.-— 
CHINNOCK v. SAINSBURY (1860), 30 1. J. Ch. 409 ; 
3.1. T. 258; 6 Jur. N.S. 1318; 9 W. R. 7. 

70. ~.|—The agreement ...1s one of 
agency, & consequently not one of which specifle 
performance would be decreed by a ct. of equity 
(SviRLING, J.).—-Morris ve. DELOBBEL-FLIPO, 
[1892] 2 Ch. 352; 61.1... Ch. 518; 66 L. TI. 320 ; 
40 W. R. 492; 36 Sol. Jo. 347. 

Annotations :—Retd. Lord’s Trustee v. G. . Ry., [1908] 
2 K &B. 654. Mentd. Wrightson v. McArthur & 
Hutchisons, [1921] 2 K. B. 807. 

.|—See, further, Acency, Vol. I., pp. 544, 

545, Nos. 1971-1976. : 
71. Agreements for purposes of pleasure.|— 

Riesy v. CONNOL, No. 67, ante. 

72. Agreements for scientific or charitable 
purposes.|—RiGBy v. CONNOL, No. 67, ante. 

73. Contract for personal services included in 
larger enforceable contract—Whether enforceable.] 
—Where a railway co. has, on the purchase of 
land for the purposes of their Act, & as part of 
the consideration, entered mto covenants with 
the landowner to make & maintain certain accom- 
modation works, & also to perform certain acts 
in the nature of personal service, & then, by a 
subsequent Act of Parliament, the co. is dissolved 








vere Performance because under it 
pitf. was bound to render personal 
services & that this was not affected by 
the fact that a co. had been formed to 
which the patent had been sold: so 
that the services were no _ longer 
necessary in as much as the thme at 


perform- 


rendered in a manner productive of 
injury rather than benefit to the latter ; 
& the ct. does not possess the means of 
San Pees & person to fulfil his duty 
to his employer under such a contract. 
——FITZPaATRICK v. NOLAN (1851), 1 
I. Ch. R. 671.—IR. 


& money on furthering the salo of the 
machine. Deft. obtained a patent for 
a sheep-shearing machine different from 
that mention in the agreement :— 
Held: assuming it to be merely an 
improvement the contract was not 
one of which the ct. would grant 


which the materiality must be deter- 
mined was the time at which the 
contract was muade.—Woops — v. 
WOoOISELKY (L891), 12 N. 8. W. Eq. 
245.-—AUS. 

a. .j-—The ct. will not decres 
specific performance of an agreement 


FR 2 
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Sect. 5.—-Contracts of personal work or service : Sub- 
sects. 1 & 2, Sect. 6.) 


& its undertaking transferred to another railway 
co. ‘ subject to the obligations & liabilities ’’ of 
the old co., the landowner can maintain an action 
against the new co. for specific performance of 
the whole covenants, including that for personal 
service.—FORTESCUE v. LOSTWITHIEL & FOWEY 
Ry. Co., (1894] 8 Ch. 621; 64 L. J. Ch. 37; 71 
L. T, 423; 48 W. R. 188; 8 R. 664. 
Annotation :—Retd. Kennard v. Cory, [1922] 2 Ch. 1. 
Whether injunction granted—Where contract 
not specifically enforced.]|—See INJUNCTION, Vol. 
XXVIII., pp. 445-447, Nos. 655-663. 


SUB-SECT. 2.—CONTRACTS OF IXMPLOYMENT AND 
CONTRACTS FOR CONTINUOUS SERVICES. 
74. Whether enforceable. |—J OHNSON v. SHREWS- 
BURY & BinMINGHAM Ry. Co., No. 97, post. 





75. -J—WOLVERHAMPTON & WALSALL Ry. 
Co. v. LONDON & NORTH-WESTERN Ly. Co., 
No. 22, ante. 

76. .|—RiuBy v. CONNOL, No. 67, ante. 





77. Employment as manager.|— The partners in 
certain brass works enter into articles with A., 
that he shall serve them as their manager & over- 
secr, during his life; &, besides a stipulated yearly 
salary, he was to have 3s. 6d. for every hundred- 
weight of brass wire made by him, or any other 
person during his life. A. was afterwards dis- 
charged by the partners from their service; & 
on a bill brought for a specific performance of 
these articles, it was decreed that pltf. was 
entitled to all the advantages thereby stipulated 
for him, except the 3s. 6d. payable to him for every 
hundredweight of brass wire made at the mills; 
which the Lord Chancellor conceived was intended 
as a reward, attending the produce of the works, 
during such time only as pltf. supervised same. 
But this part of the decree was reversed, & he was 
held to be entitled to this allowance, during his 
life.—Bau v. Cougs (1710), 1 Bro. Parl. Cas. 140 ; 
1. R. 471. 


Annotations :—Apld. Adderley v. Dixon (1824), 1 Sim. & St. 
607. Distd. Stocker v. Brockbank (1851), 15 Jur. 591. 


78. .|—By a contract between the vendors 
of a brewery & a trustce for a limited co. which 
was to be formed for the purchase & carrying on 
of the brewery, it was agreed, among other things, 
that B., one of the vendors, should be a managing 
director for a specified time, & that on his retire- 
ment or death his son, pltf., should be managing 
director for a term therein mentioned, & that %. 
should provide a qualification for his son as 
managing director. By the arts. of assocn., which 
adopted the contract it was provided that a director 
should vacate his office if he did not acquire a 
qualification within a month of his appointment 
or election, & that the qualification of a managing 
director should be the holding in his own right 
shares of the nominal value of £25,000. 3B. pro- 
vided for pltf. shares to the amount of £5,000, & 
died in Aug. 1888. Pltf., who was one of his exors., 
& his co-exors. in Oct. 1888, transferred shares to 
the amount of £20,000 into pltf.’s name to com- 
plete his qualification as a managing director but 
the estate had not been administered, & there was 





for a lease at a peppercorn rent whcro 
the agreement provides that the lease 
shall be “ subject to the same condl- 
tions as aro in this agreement con- 
tained,’ & the conditions are covenants 
for personal services.—GILMOUR v, 


Bructs (1873), 2 N.Z Jur. 119.—N.Z, YELL vy 
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741. Whelker cenforceable.)--The ct. b 
will in no case decree specific per- 
forinance of contracts which involve 
the performance of continuous acts.— Cc. 
New SovurH Waters Ol & 
SHALE Co, (1889), LON. S. W. Eq. 255 ; 
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no evidence under what circumstances the shares 

were transferred to him or whether he was bene- 

ficially entitled to them. The board of directors 
refused to recognise pltf. as a director on the 
ground that he had not sufficient qualification, & 
he brought an action to restrain them from ex- 
cluding him, & moved for an interim injunction :— 

It would be contrary to the principles on which 
this ct. acts to grant specific performance of this 
contract by compelling this co. to take this gentle- 
man as managing director, although he 1s qualified 
to act, when they do not desire him to act as such 

(Corron, L.J.).—BAINBRIDGE v. SMITH (1889), 41 

Ch. D. 462; 60 L. T. 879; 37 W. R. 5943 5 

T. L. RR. 375, C. A. 

Annotations :-—Apld. Cuif v. London & County Land & Bldg. 
Co., [1912] 1 Ch. 440. Consd. British Murac Syndicate v. 
Alperton Rubber Co., [1915] 2 Ch. 186. Refd. Re Bain- 
bridge, Reeves v. Bainbridge,[1889] W. N. 228. Mentd. 
Cooper v. Griffin, [1892] 1 Q. B. 740, Howard v. Sadler, 
[1893] 1 Q. B. 1; Sutton v. English & Colonial Produce 
Co., [1902} 2 Ch. 502; Boschock Proprietary Co. v. Fuke, 
11906] 1 Ch. 148; Salmon v. Quin & Axtens, [1909] 1 Ch. 
311; Cory v. S.S. Reindeer (1915), 31 T. L. R. 530. 

79. Employment as packer.|—-East INpIA Co. 

v. VINCENT (1740), 2 Atk. 83; 26 KE. R. 451, L. C. 


Annotations :—Consd. McManus v. Cooke (1887), 35 Ch. D. 
681. Refd. Moynell v. Surtees (1855), 25 L. J. Ch. 257. 
Mentd. Blakemore v. Glaumorganshire Canal Navigation 
(1832), 1 My. & K.154; Barnard v. Wallis (1840), 2 Ry. & 
Can. Cas. 162; Harryman v. Collins (1854), 18 Beav. 11; 
Scott v. Scott (1854), 23 L. I. O. S. 27; Horvey v. Smith 
(1855), 1 K. & J. 389; Crampton v. Varna Ny. (1872), 
7 Ch. App. 562. 

80. Law reporter.]|—The ct. cannot specifically 
perform an agreement, whereby A. agrees to com- 
pose & write reports of cases determined in a ct. of 
justice, to be printed & published by a particular 
individual for a stipulated remuncration.—CLARKE 
v. PRICE (1819), 2 Wils. Ch. 157; 37 HE. R. 270. 
Annotations :—Apld. Baldwin v. Soc. for Diffusion of Usoful 

Knowledge (1838), 9 Sim. 393, Pickering v. Ely (Bp.) 

ee 2Y.&C. Ch. Cas. 249. Consd. Lumicy v. Wagner 

1852), | De G. M. & G. 604; Hope v. Hope (1856), 22 

Beav. 351. Refd. Komble v. Kean (1829), 6 Sita. 333; Taylor 

v. Davis (1834), 4 L. J. Ch. 18; Braco v. Wehnert (1858), 

25 Boav. 348; De Mattos v. Gibson (1859), 4 De G. & J. 

276; Merchants Trading Co. v. Banner (1871), L. R. 12 Na. 

18; Whitwood Chemical Co. v. Hardman, [1891] 2 Ch. 

416; Mortimer v. Beckott, [1920] 1 Ch. 571; Prosperity 

v. Lloyds Bank (1923), 39'T. L. R.372. Mentd. Divtrichsen 

v. Cabburn (1846), 1 Coop. femp. Cott 72; Fechtor ov. 

Montgomery (1863), 33 Beav. 22. 

81. Map draughtsman.]|—By an agreement 
between pltfs. & defts., the former, in considera- 
tion of certain payments to be made by them to 
the latter, were to have the exclusive right of 
engraving & publishing a serics of maps from 
drawings to be furnished to them, from time to 
time, by the latter. The ct. refused to restrain 
defts. from acting in violation of the agreement, 
as it could not compel defts. to furnish the draw- 
ings; & could not decree a specific performance 
of the agreement.—LALDWIN v. Sociery FOR 
DIFFUSION OF UskruL KNOWLEDGE (1838), 9 Sim. 
393 ; 2 Jur. 061; 59 14. RK. 409. 

SH et :—Refd. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 


82. Receiver to bishop.|—By a grant or patent 
dated in 1801 the then Bishop of Ely having, as 
the grant stated, ‘‘ confidence in the probity, 
fidelity, care & industry of P,” granted to P., who 
was a solr., ‘‘ the office of receiver of all issues 
profits, sum & sums of moncy arising & issuing ”’ 
from the possessions of the see, to hold to P. by 
himself or his sufllcient deputy or deputies, to be 


6N.S. W. W.N. 51.—AUS. 


: Agreement to look after 
property. J-——-Hiwirt v. BROWN (1869), 
16 Gr. 670.—-CAN. 


Appointment as bath atten- 


. °-GILLIS v. M'GHeu (1861), 13 
I. Oh. R. 48.—IR. 
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approved of by the bishop & his successors, for 
his life. The office of receiver was an ancient 
office & had been exercised before the restraining 
statuto of 1 Eliz. c. 19. BP. held the office under 
three successive bishops, during the whole of 
which time he not only received the renta but 
negotiated the renewals of leases, & prepared the 
leases of the see & likewise attended all searches 
for records in the bishop’s muniment room, of 
which he kept a key; for the performance of 
which acts he received fees & emoluments. It 
appeared also that his predecessor in office who 
had held the office since 1785 had done the same. 
Upon the accession of A. to the bishopric in 1836, 
he refused to admit P.’s claim of right to perform 
these last-mentioned acts; upon which P. filed 
his bill against the bishop praying a declaration 
of the rights in question in his favour, that he 
might be quieted in the possession of the office, & 
that the bishop might be restrained by injunction 
from obstructing pltf. in the exercise of such 
rights & from doing actsin contravention of them : 
—Held: the relief sought being analogous to the 
specific performance of an agreement, the bill must 
fai], on the ground of want of mutuality; the 
nature of the duties & services asserted by pltf. 
being such as to preclude the possibility of a decree 
in this ct. against him, compelling their specific 
performance.—-PICKERING v. FEny (Bp.) (1843), 2 
Y.& © Ch. Cas. 2493; 12 1. J. Ch. 271; 7 Jur. 
479; 63 E.R. 109. 
Annotations :—Consd. Johnson v. Shrewsbury & Birmingham 
Ry. (1853), 3 De G. M. & G. 914. Apld. Brott 7. Kast, 


India & London Shipping Co. (1864), 2 Wem. & M. 404. 
Refd. Millican ». Sulivan (1888), 4 T. L. R. 203. 


83. Confidential servant.J]—.JonNSON v. SUKEWS- 
RURY & BIRMINGHAM Ry. Co., No. 97, post. 

84. Revision of book for re-publication.]-—-An 
author agreed with a bookseller for the publication 
of his work upon certain terms, under which the 
latter was to pay the expenses of publication, & 
to divide the net profits, if any, equally with the 
author. If all the copies should be sold, & a 
second edition should be required, the author was 
to make the necessary alterations, & the book- 
scller was to publish the second & every subsequent 
edition upon the same conditions. If all the copies 
of any edition should not be sold within five years 
of its pubhcation, the bookseller might dispose of 
the remaining copies as he thought fit, so that the 
account might be closed. Two editions were 
accordingly published. The bookseller became 
bkpt., & pltf. purchased from his assignees all his 
copyrights, including nominally the work in 
question, & the unsold copies of the second edition. 
wo hundred copies being still in pltf.’s hands 
unsold, deft. published, with the author’s concur- 
rence, a third edition. In a suit to restrain the 
publication of the third edition :—Semble: the 
agreement was not such as would, even as between 
the original parties to it, be specifically performed 
in cquity.— STEVENS v. BENNING (1855), 6 De 
G. M. & G, 223; 1K. & J. 1685; 3 Eq. Rep. 457; 
241. 5. Ch. 1683; 24 L.T. 0.8. 205; 1 Jur. N.S. 
7435 3 W. R. 1493 43 E.R. 1218, L. OS. 


Annotations :—Refd. Shepherd v. Conquest (1856), 17 C. B. 


427; Reade v. Bentle Ger) 4 K. & J. 656; Holo v. 
Bradbury (1879), 12 Ch. D. 886; Rosa». Scovell (1889), 
5 T. L. he 207; Macdonald v. Kyles, [1921] 1 Ch. 631; 
Messager v. British Broadcasting Cu. (1928), 97 L. J. K. B. 
251, entd. London Printing & Publishing Alliance v. 
Cox, [1881] 3 Oh. 291; Griffith v. Tower Publishing Co. 
& Moncrieff, [1897] 1 Ch. 21; te Jude’s Musical Composi- 
tions, [1906] 2 Ch. 595.. 


85. Services as company promoter.|—STOCKER 
v. WEDDERBURN, No. 99, post. 


PART II. SECT. 6, SUB-SECT. 1. 
891i. General rule.}—A contract to 
be specifically performed must be 


founded. 


equal, fair & certain in ita terms, & 
on good _ consideration.— 
HARLEY v. MoGrny (1864), 11 Gr. 75.— 
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86. Broker.|—The ct. will not compel specific 
performance of an agrcement by a co. to employ 
pltf. as their broker.—Bretr v. East INpDIA_& 
LONDON Surreprne Co., Lrp. (1864), 2 Hem. & M. 
404; 3 New Rep. 688; 10 L. T, 187; 12 W. R. 
5963; 71 E.R. 520. 

87. Sale of medical practice.]—Qu. : whether the 
ct. can enforce specific performance of a contract 
to sell a medical practice.—MAy v. THOMSON 
(1882), 20 Ch. D. 705; 51 1. J. Ch. 917 31 47,0. T. 
295, C. A. 

Annotations :—Consd. Gray v. Smith (1889), 43 Ch. D. 208. 

Refd. Hawkesworth v, Chaffey (1886), 55 L. J. Ch. 335; 


Bristol, Cardiff? & Swansea Acrated Bread Co. v1. Maggs 
oon one Ch. D. 616; Bellamy v. Debenham (1891), 39 


88. Doctor’s assistant—Provision for occupation 
of house rent free.|—Pl1tf. entered into a contract 
with deft., a doctor, to become his assistant, the 
contract being one which was to last for more 
than a year. According to plitf., the contract was 
made partly in writing by a letter written to him 
by deft. & partly at an interview held on the follow- 
ing day. The letter set out the terms of the 
arrangement with regard to the salary pltf. was 
to receive, & also the services which he was to 
render. It further set out that plitf. was to be 
allowed the use of a house rent free whilst acting 
as deft.’s assistant, but it did not mention the 
date from which the services were to commence. 
Pitf. having been dismissed by deft. brought an 
action to recover damages for the breach by deft. 
of the agreement. Deft. pleaded that the agrec- 
ment was one which was not to be performed 
within the space of one year from the making 
thereof, & that there was no sufficient memo- 
randum of the agreement to satisfy Stat. Frauds. 
It was contended on his behalf that in order to 
constitute a sufficient memorandum it was 
essential that the date of the commencement of 
the services should appear in the document. For 
pitt. it was contended that the term in the agrec- 
ment that he was to occupy the house rent free 
made the contract one relating to the acquisition 
of an interest in land, &, there having been a part 
performance by him of the services which he had 
to render, he was entitled to give evidence of the 
terms of the agreement under which he was in 
occupation of the premises :—Held: the term of 
the contract that pltf. was to occupy a house rent 
free did not constitute it an agreement of which a 
cl. of equity would entertain a suit for specific 
performance.—ELiuiorr v. Ropenrs (1912), 107 
L.T.18; 28 T. I. R. 436. 

89. Articles of apprenticeship.] — A bill for 
specific performance of articles of apprenticeship 
cannot be maintained.—WERB v. ENGLAND (1860), 
20 Beav. 44; 30 L. J. Ch. 222; 31. T. 5743 25 
J. P. 2902; 7 Jur. N.S. 153; 9 W. R. 183; 54 
E.R. 541. 


Annotations :——Mentd. Bush v. Trowbridge Watcrworks Co. 
(1875), 33 L. 'T'.. 137; Ferns v, Carr (1885), 54 L. J. Ch, 478. 


90. ——-.]—Dr Francisco v. BARNUM, No. 68, 
ante, 

Agreement to appoint nominees of company as 
directors of another company.|—See CoMPANIEs, 
Vol. IX., p. 438, Nos. 2845, 2846. 


Srctr. 6.—CONTRACTS LACKING MUTUALITY. 
Sup-secr. 1.—IN GENERAL. 


91. General rule.|—Bill for a specific perform- 
ance of articles for the purchase of lands dismissed, 


CAN. 
91ii.- -.}—Where nothing has 
been done nnder an agreement, the et. 
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Sect. 6.—Contracts lacking mutualily: Sub-sects. 1 
& 2.] 

because the lien or remedy was not mutual or 

reciprocal. 


If a man comes for a specific performance as to 
the land itself, a ct. of equity ought to carry it 
into execution because there is no remedy at law ; 
but if it is to have a performance in payment of 
the money, they may have remedy for that at 
law.-——-ARMIGER v. CLARKE (1722), Bunb. 111; 
145 E. R. 614, 

92. .1—Specific performance of an agree- 
ment refused on the ground of the want of specific 
mutuality, of laches, misapprchensions in the party 
or partics of its nature & effect, inequality, im- 
providence, & other circumstances appearing in 
the case. 

Here arose another objection, length of time, 
which was gener ally a very good reason for 
refusing to interfere in the case of a transaction 
of which, if the matter had been prosecuted at an 
earlier period, a different view might be given. 
The Statutes of Limitations were not a bar in 
equity, but cts. of equity looked to them as guides 
(LorD REDESDALI).—HAMILTON v. GRANT (1815), 
3 Dow. 33; 3 EH. FR. 980, H. L. 
ain etaon : ~Refd. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 


93. .|—It is not disputed that it is a general 
priuciple of cts. of equity to intcrpose only when 
the remedy is mutual (LEACH, M.R.).—-FLIGHT v. 
BOLLAND (1828), 4 Russ. 298; 38 E. IR. 817 


Anna —Relfd. a ICkeHny v. Ely (Bp.) (1843), 2 Y. & 
C. Ch. Cas. 249; Norri Jackson fy 1 John. & H. 
319; King v. Bellord (1863), 11 W.R.9 











94, ——-.]— PICKERING v. ELY (BP. ), No. 82, 
ante. 
95. —- --.|-—Where the ct. of equity cannot carry 


the whole of an agreement into execution, & the 
effect of a partial specific performance, which was 
sought to be enforced would be to bind one party 
only to a performance, or where an agreement 
cannot be performed once for all, the ct. will not 
made a decree for a performance of the agreement 
im specie.—HILLS v. CROLL (1845), 2 Ph. 60; 1 
De G. M. & G. 627, n.; 1 Coop. temp. Cott. 83; 
14 L, J. Ch. 444; 5 1. T. 0. S. 498; 9 Jur. 645 ; 
41 E. BR. 864, L. C. 
Annotations :—Consd. Hope v. 
Apld. Blackett v. Bates (1865), 1 Ch. nal): 117. 
Dietrichseu 7. Cabburn (184 S), 7 L. tT. 445; Lumley 
einer es (1852), 1 De @. & G. 604; Catt v. sou 
(i8 69), 4 Ch. App. 654 ; niwen v. Hall (1881), 6Q. B.D. 
333, Donnell vr. Punnett (1883), 22 Ch. D. 


96. .|—The remedy by way of poche per- 
formance failed for want of mutuality & by reason 
of an action at. law affording complete justice.— 
StuaRT (LORD JAMES) v. LONDON & NORTH 
WESTERN Ry. Co. (1852), 1 De G. M. & G. 721; 
7 Ry. & Can. Cas. 25; 21 L. J. Ch. 450; 19 
L. T. 0.8. 99; 16 Jur. 531; 42 E.R. 733, L. JT, 


Aeon: —Expld, Eastern Counties Ry. v. Hawkes 
(1855), 5 H. L. Cas. 331. éid. Gage v. Newmarket Ry. 
(1852), 18 a B. 457 ; Gooday v. Colchester, ote. Ry. 
te 2), 17 Beav. 132; Pal ae & Birmingham Ry. 

L. & N. W. Ry. (1853), 4 De G. M. & G. 115. mentd: 
Norwich Corpn. v. Norfolk Ry. R50), 4 i ‘& B. 397 


97. .|~A railway co. agreed with con- 
tractors that the latter should work the line, keep 
the engines & rolling plant in repair, & do certain 
other acts for seven years, at stipulated amounts 
of remuneration ; if the contractors did not repair, 
within forty- eight hours after notice, the co. might 
by another notice determine the contract, & 
resume possession of the plant, sheds, buildings, 
etc.; & it was agreed that the contractors should 


Hope (1856), 22 Beav. 351. 
Refd 








ought not to decree & specific perform- 
ance except when the right to compel 


it is mutual.—-LAWRENSON v. BUTLER 01 iti. ——.] 
(1802), 1 Sch. & Lef. 13.— IR. 


SPECIFIC PERFORMANCE. 


make good all damages done by collisions, etc., 
but they were not to be answerable for loss in 
respect of death of, or injury to passengers, etc., 
by accident, unless arising from their neglect, & 
then only for £100, in respect of all deaths, injuries, 
etc., caused by each accident. he co. gave a 
notice to repair, & the repairs could not be com- 
pleted within the forty-eight hours. The con- 
tractors filed a bill, praying a declaration that the 
true construction of the agreement was that only 
such repairs were to be done within forty-eight 
hours as could reasonably be completed in that 
time, & for an injunction against giving the second 
notice to determine the contract. One of the 
Vice-Chancellors refused a motion for the injunc- 
tion, & the contractors appealed :—Held : although 
not in form, the suit was in effect for specific per- 
formance, & must be so treated; &, assuming 
pltf.’s case to be true, as it did not "fall within any 
of the classes in which the interference of the ct. 
had been accustomed to be exercised, there being 
no mutuality, for if the contractors failed to per- 
form their duty, the ct. could not compel them, & 
as for any breach of the contract by the co. the 
contractors had a right to sue at law, if the agree- 
ment were legal, the motion must be refused. 
Before the ct. can act in the exercise of its 
peculiar jurisdiction to enforce specific perform- 
ance of an agreement, it must first of all be satisfied 
that there is not a reasonable ground for con- 
tending that the agreement 1s illegal or against the 
poucy of the law. . I apprehend that there may 
e objections to the ct. interfering by way of 
specific performance. . . . We are asked to com- 
pel one person to employ against his will another 
as his confidential servant, for duties with respect. 
to the due performance of which the utmost 
confidence is required. Let him be one of the best 
& most competent persons that ever lived, stil] 
if the two do not agree, & good people do not 
always agree, enormous mischicf may be done 
(Knicut Bruce, L.J.).— JOHNSON v, SHREWSBURY 
& BIRMINGHAM Ry. Co. (1858), 3 De G. M. & G. 


914; 22 J. J. Ch. 921; 17 Jur. 1015; 43 EF. 1. 
358, L. JJ. 


Annotations : :—Apld. Chaplin v. N. W. Ry. (1861), A i 
601; Horne v. L. & N. W. Ry. (1861), 10 W. iro 
Munro. Wivenhoe & Brightlingsea Ry. (1865), 4 be G. 


& Sm. 723; Greenhill ». Isle of Wight (Nowport. janes 
Ity. (1871), 23 L. 'T. 885. Distd. Wolverhampton & Wal- 
sall Ry. vo. La. & Consd. 


& N.W. Ry. ()1873), i Rh. 16 Kiq. 433. 
Millican v. Sulivan (1888, 4 T. Rk. 203; Whitwood 
Chemical Co, v. Hardman, [1891] ¢ ‘Ch. 416. Held. Brett 
v. Kast India & London Shipping @ 0 Bales 10 L. T..187 ; 
Matr ». Himalaya Tea Co. (1865), L. R. 1 Eq. 411. "Menta: 
Barton ». Muir (1874), L. R. 6 B.C. 134 


98. ——-.]—The ct. only grants relief by decree- 
ing specific performance where compensation by 
way of damages would be inadequate, where the 
stipulations of a contract are such as can be 
specifically performed, or, at least, where its main 
subject is such as to call for the exercise of the 
jurisdiction of the ct., & where there is reasonable 
mutuality in the stipulations. Therefore, where a 
bill prayed specific performance of an agreement 
to let a certain spot at a certain rent, but the main 
relicf sought was not in respect of the main sub- 
ject of the agreement, but in respect of certain 
vague stipulations contained in it, & there had 
been a departure from the original terms of the 
agreement, & non-performance by defts. had been 
dealt with by pltfs. as matter of compensation :— 
Held: the ct. could not decree specific perform- 
ance, & motion for an injunction by pltfs. to 
restrain certain acts alleged to be in violation of 
the agreement, refused. 





—MORGAN wv. RAINS- 
FORD (1845), 8 I. Eq. I. 209.—-IR. 


Part JJ.—Limrits 


Where the original agreement has been subse- 
quently varied, unless there be certainty as to 
those variations as affecting the original agree- 
ment, so that both together should form one 
consistent agreement, the ct. will not grant an 
injunction prayed for in a bill for specific perform- 
ance.—PARIS CHOCOLATE Co. v. CRYSTAL PALACE 
Co. (1855), 3 Sm. & G. 119; 25 L. T. 0.8.7; 1 
Jur. N. 8S. 720; 38 W. R. 267; 65 E.R. 588. 

99. -|—The ct. will not entertain a bill for 
specific performance of an agreement, which con- 
tains terms that cannot be enforced against plttf., 
where the effect of a decree would be that, on 
pitf. refusing to perform his part of the contract, 
defts. could not be restored to their former position. 

Defts. entered into an agreement with pltf. to 
form a joint-stock co, for the purpose of working 
pltf.’s patent, & by the same agreement pltf. 
agreed to devote his whole time to the interests 
of the co., & the improvement of the patent. Upon 
demurrer to a bill for specific performance :— 
Held: the bill could not be sustained, the retnedy 
being incomplete & the mischief of a decree for 
specific performance irremediable.— STOCKER v. 
WEDDERBURN (1857), 3 K. & J. 3983; 26 L. J. Ch. 
Le 30 L. T. O. S. 71; 5 W. R. 671; 69 KK. Rh. 
1162. 


Annotations -—Distd. London Corpn. rv 
38 L.J. Ch. 141. Apprvd. Douglas v. Baynes, 11908) A. C. 





Southgate (1868), 


477. Refd. Ogden v. Fossiok (1861), 32°L. J. Ch. 75, n. 
100. - -——.|— FirtH v, RIDLEY, No. 250, post. 
101. ---—.|—-Pltfs. were asking for specific per- 


formance by deft. of an agreement which they 
were themselves unable to perform & no such 
relief could be granted.—JATINDRA NATH BASU v. 
Preyer Dryer DEBI (1916), IL. R. 43 Cale. 
990, P. C. 

102. Effect of plaintiff acting on agreement.|}— 
Where pltf. has acted upon an agreement, want 
of mutuality is not a sufficient ground for refusing 
specific performance.-- HEys v. ASTLEY (1863), 4 
De G. J. & Sm. 384; 3 New Rep. 19; 9 L. T. 356; 
12 W. RR. 64; 46 E.R. 827, L. JJ. 
simaohon :~ Mentd. Lucas v. Dixon (1889), 58 L. J. Q. B. 


Sup-sEct. 2.—TIME WHEN MUTUALITY MATERIAL. 


103. At date of contract—Non-mutuality arising 
after contract—By improper acts of party.|—The 
argument of non-mutuality, against specific per- 
formance, cannot be urged with success where the 
want of mutuality has arisen by improper acts of 
the party subsequent to the contract.— HAWKES 
v. HASTERN Countries Ry. Co, (1852), 1 De G. M. 
& G. 737; 7 Ry. & Can. Cas. 188; 22 LL. J. Ch. 
77; 201. T. O. 8. 117; 16 Jur. 1051; 1 W. Rh. 
25; 42 E.R. 739, L. JJ. 3 affd. sub nom. HASTERN 
CountTixEs Ry. Co. v. JIAwkK es (1855), 5 H. L. Cas. 
331, H.1. 

Annotations :—-Reld. Stuart v. L. & N. W. My. (1852), 15 
Beav. 613; Ffooks v. South Western Ry. peat 1 Sm. & 
G. 142; Shrewsbury & Birmingham Ry. v. L. & N. W. Ky. 
(1853), 16 Beay. 441; Caledonian & Dumbartonshire 
Junction . v. Helensburgh Harbour Trustees (1856), 
27 L. T. O. S. 241; age dea ». Haynes (1861), 1 Drow. & 
Sm. 426; Bedford & Cambridge Ry. v. Stanley (1862), 
2 John, & H. 746; Taylor v. Chichester & Midhurst Ry. 
1870), L. R. ¢ H. L. 628. Mentd. Lindsey v. G. N. Ry. 
(1883), 10 Hare, 664; South Yorkshire Ry. & River Dun 

io. v. G. N. Ry. (1853), 9 Exch. 55; Norwich Corpn. v. 

Norfolk Ry. (1855), 4 KE. & B. 397; Preston v. Liverpool 

Manchester, etc. Ry. (1856), 5 H. L. Cas. 605; Bateman 

v. Ashton-under-Lyne Corpn. (1858), 3 H. & N. 323; 

Maunsell v. Mid. G. W. Ry. & Great Northern & Western 

Ry. pipes) 8L. T. 347; steale », North Metropolitan Ry. 

" 67), 2 Oh. App. 238,n.; Ashbury ele, Carriago & 

ron Co. v. Riche (1875), L. R. 7 H. L. 653; Gv, 

G.E. Ry. (1879), 11 Ch. D. 449; Sun Bidg. Soc. v. Western 

Suburban & Harrow Rd. Bldg. Soc., [1920] 2 Ch. 144; Sun 

Bldg. Soc. v. Western Suburban & Harrow Road Bidg. 

Soc., [1921] 2 Ch. 438. 
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104. ——- Vendor without title—Defect subse- 
quently cured-—Enforcement by vendor.]—Where 
«person sells property which he is neither able to 
convey or to enforce a conveyance from other 
proper parties, the purchaser may repudiate the 
contract, and is not bound to wait to see if the 
vendor can induce some third person to join in 
making a good title. DPltf. agreed to grant to deft. 
a lease for twenty-one years, with a right to re-let ; 
but he had only a term of twenty years, & could 
not underlet without the consent of his landlord. 
Deft. repudiated the contract. Pltf. afterwards 
filed his bill for specific performance &, pending the 
suit, the landlord agreed to concur :—Held: 
the contract could not be enforced & the bill was 
dismissed with costs.~-ForrER v. Nasm (1865), 
35 Beav. 167; 6 New Rep. 861; 11 Jur. N.S. 
789; 14 W. R. 8; 55 TK. R. 858. 

Annotations :-—Distd, Wylson v. Dunn (1887), 34 Ch. D. 569. 

Consd. Loc ». Soames (1888), 59 L 'T. 366, Bolton Partners 

v. Lamnbert (1889), 41 Ch. 1. 295. Apprvd. Bellamy ». 

Debenham, [1891] 1 Ch. 412. Consd. Warren »v. Moore 

(4897), 14 'T. LL. —T. 138, Brickles v. Snell, [1916] 2 A. Cy 

5699. Refd, Brewer v. Broadwood (1882), 22 Ch. D. 105 ; 

Re Cooke & Holland’s Contract. (1898), 78 L. 'T. 106; 

Smith v. Butler (1900), 48 W. R. 583; Re Hailes & 

Hutchinson's Contract, [1920] 1 Ch. 233. 


105, ——— -— -- ~——— .|--By a letter dated 
Apr. 17, 1889, deft. offered £800 for the freehold 
of a house ‘‘ with possession at Midsummer, 
assuining that the title is satisfactory,’ which 
offer was accepted by pltf. by a letter of Apr. 18. 
Pitf.’s solr. then sent deft.’s solr. a formal contract 
for his approval & signature containing special 
conditions which deft.’s solr. struck out. Pltf.’s 
solr. then wrote saying he would not consent to 
the alterations, & deft.’s solr. sent back the draft 
saying he would not go on with the negotiations. 
On May 18, pltf.’s solr. sent back the contract 
with some alterations & an abstract of the title, 
by which it appeared that the property was enfran- 
chised copyhold, & that the mincrals were reserved 
to the Jord of the manor. Deft.’s solr. on May 20 
wrote to pltf.’s solr. saying that this was a fatal 
objection, & that he could not advise his chent to 
go on with the matter. Pltf. then entered into 
negotiations with the lord of the manor to obtain 
the minerals, but did not obtain a conveyance of 
them until the following Sept. :—Held: assuming 
the existence of a concluded contract, pltf. did not 
possess what he had contracted to sell, & deft., 
upon discovering it, on May 20, had rescinded the 
contract, & had power to do so although the time 
for completion had not expired ; & therefore no 
order for specific performance of the contract 
ought to be made.—BELLAMY v, JYEBENHAM, 
[1891] 1 Ch. 412; 60 L. J. Ch. 166; 64 L. T. 478 ; 
39 W. RR. 2573 7. L. BR. 199, CO. A. 

Annotations :—-Consd. Mason v. Von Buch (1899), 15 'T. TL. R. 

430: Perry 1. Sufficlds, [1916] 2.;Ch. 187. Distd. Brickles 


®. Snell, (1916) 2 A. C. 599. Refd. Re Cooke & Holland’s 
pours een) 781. ‘1. 106; Halkott v. Dudley, [1907] 
. 590. 
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1 Ch 

~—— + -- - —- —--~—,.|-—See, also, Nos. 120-123, 
post. 

106. ——— Performance of contract depending on 


act of third party—To knowledge of both parties 
to contract—-Act performed within reasonable 
time.|—Where a contract is made which both 
parties to it knew at the time cannot be carried 
out without the act or consent of a third party, 
& that act or consent is done or given by the third 

arty within a reasonable time, & he does nothing 
inconsistent with such act or consent, want of 
mutuality at the time of contract is no bar to its 
performance.—-BLACKBURN UNION v. BROOKS 
(1877), 26 W. R. 57. 

107. ——— Contract by unauthorised agent-—-Sub- 
sequent ratification.|—-An offer of purchase was 
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Sect. 8.—Contracts lacking mutuality: Sub-scets. 2, 
3&4, A., B.& C.] 
made by deft. to S., who was the agent of pltfs., 
but was not authorised to make any contract for 
sale. The offer was accepted by S. on behalf of 
pltfs. Deft. withdrew his offer, & after the 
withdrawal pltfs. ratified the acceptance of the 
offer by S. In an action by pltfs. for specific 
performance of the contract :—Held: the ratifica- 

tion by pltfs. related back to the acceptance by S., 

& therefore the withdrawal by deft. was inopera- 

tive, & pltfs. were entitled to specific performance. 

—BOLTON PARTNERS v. LAMBERT (1889), 41 Ch. 

PD. 295; 68 L. J. Ch. 425; 60 L. T. 687; 37 W. BR. 

434; 5 T. L. R. 857, C. A. 

Annotations :—Consd. Cook v. Williams (1897), 13 T. L. R. 
481. Refd. Bristol, Cardiff & Swansea Acrated Bread 
Co. v. Mages (1890), 44 Ch. D. 616; Metropolitan 
Asylums Board v. Kingham (1890), 6 T. L. R. 217; Dib- 
bins v. Dibbins, [1896] 2 Ch. 348; Fleming v. Bank of 
New Zealand, [1900] A. C. 577; Re Gloucoster Municipal 
Petn. 1900, Ford v. Newth, [1901] 1K. B. 683; Mcynolds 
v. Atherton (1921), 125 L. T. 690. Mentd. Re Portuguese 
Consolidated Copper Mines, Hx p. Badman, Jer p. Kosan- 
duce noe 45 Ch. D. 16; Re Hemp, Yarn & Cordage Co., 

indley’s Case (1896), 74 L. T. 687: Re Tiedemann & 
Ledermann, [1899] 2 Q. B. 66. 


SuB-SECT. 3.—APPLICATION OF RULE. 

108. Guarantee—Surety not effectually bound.|— 
A. being a surety only, & having no consideration 
for entering into the recognisance, the ct. would 
not make it good, nor allow it to be so much as a 
debt.—SHEFFIELD v. CASTLETON (LORD) (1700), 
2 Vern. 393; 23 E. R. 853. 

109. Action by tenant in tail—To enforce contract 
by life tenant—Sale of land.]—ARMIGER v’. CLARKE 
(1722), Bunb. 111; 145 EF. R. 614. 

110. Action by remainderman or reversioner---To 
enforce contract by life tenant—Lease.]—Tenant 
for life of estate on which were mines opened, with 
power to let Jeases in possession for twenty-one 
years, reserving best rent, leases the mines, opened 
& unopened, for twenty-six years, without refer- 
rence to the power, & before the expiration of a 
former lease, reserving ore as rent to him, his 
heirs, and assigns :-—Held : the lease shall bind the 
remainderman for twenty-one years. 

I do not know that the remainderman could 
on his part enforce the contract of such a tenant for 
life (Lonp DE Grey, C.).—CAMPRELL v. LEACH, 
Lacy & THOMAS v. CAMPBELL (1775), Amb. 740 ; 
27 K. RR. 478, L. C. 

Annotations :-—Refd. Morgan v7. Milman (1852), 10 Hare, 
279. Mentd. Medwin v. Sandham (1789), 3 Swan, 685; Re 
Smyth, Zr p. Smyth (1818), 1 Swan. 337; Daly v. Beckett 
(1857), 24 Beav. 114. 

111. ——- ---—.]—Lessees of way Icaves 
under a lease granted by a copyhold tenant in 
fee of the land entered into a negotiation for a new 
lease with the tenant for life under the lessor’s 
will, which gave the tenant for life power of leasing. 
A correspondence ensued, in the course of which 
the tenant for life offered to grant a new lease at a 
certain rent, which offer was accepted by the 
lessees. The original lease contained a clause 
usual, if not universal, in the leases in the neigh- 
bourhood, giving the lessees the option of 
determining the lease on notice. The correspon- 
dence respecting the new lease was silent as to 
the insertion of such a clause, but one of the 
earliest letters alluded to the proposed lease as a 
renewal of the former :—Held: (1) the lessees 
might have understood that such a clause was 
intended to be inserted in the new lease without 
putting a perverse or absurd construction on the 
correspondence, & whether such understanding 
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was correct or incorrect, or was confined or not 
confined to the lessees they ought not to be 
ordered to accept the lease without such a clause ; 
(2) the tenant for life had not, under the will or 
otherwise, power to grant such a lease, & the rever- 
sioner, though able to fulfil the agreement, was 
not entitled to demand a specific performance of 
it.—RIcKETrs v. BELL (1847), 1 De G. & Sm. 
8385; 10 L. T. O. S. 105; 11 Jur. 918; 63 E.R. 
1093. 

112. Damages sufficient remedy for vendor—In- 
sufficient to purchaser—Action by vendor to enforce 
contract.|—(1) Where damages in an action at 
law for breach of a contract to sell a chattel would 
be an insufficient remedy for the purchaser, 
although a sufficient remedy for the vendor, a 
demurrer to a bill by the vendor for a specific 
performance was overruled, because the remedy 
in this ct. must be mutual for purchascr & vendor. 

(2) Deft. who is the purchaser of this annuity, 
might have filed a bill for the specific performance 
of the agreement for sale to him, because a Court 
of Law could not give him the subject of his con- 
tract (LEAcH, V.-C.).—-WI1THY v. COTTLE (1822), 
1Sim. & St.174; 1L.J.0.8.Ch.53; 571. R. 70. 


Annotations ;—As to (1) Refd. Walker v. Eastern Countics 
PO AO Hare, 594; Adams v. Blackwall Ry. (1819), 


118. Agreement to enter into partnership—Capital 
to be lent even if agreement not performed.]— 
SICHEL v. MOSENTHAL, No. 947, post. 

114. Agreement by father for custody of children 
—Mother-in-law to have custody for part of year.]— 
KENNEDY v. May, No. 203, post. 

115. Agreement by married woman—Purporting 
to convey as trustee for sale.|—-A jJrme covert, one 
of several devises in trust for sale, cannot bind 
herself to convey the estate, & a bill by the pur- 
chaser, to enforce specific performance of a contract 
by such trustees, dismissed.—AVERKY v. GRIFFIN 
(1868), L. R. 6 Hq. 606; 18 L. T. 849. 

Ainnotation :—Apld. Cahill ». Cahill (1883), 8 App. Cus. 420. 

116. —--— Release of jointure-—Incomplete agree- 
ment.]|—A married woman was entitled by an 
ante-nuptial settlement to a jointure rentcharge 
after her husband’s death secured upon his real 
estates in Ireland. The wife having Jeft him the 
husband commenced a suit for restitution of 
conjugal rights ; with a view to a compromise by 
an agreement for separation a document was 
drawn up & signed by the husband, which stipu- 
lated that the wife should release part of her 
jointure. The wife signed this document with a 
qualification & no further steps were taken in the 
matrimonial suit, but it was not stayed or dis- 
missed. A deed was prepared to carry out the 
terms of the compromise & was executed by the 
husband, but the wife refused to execute it or to 
return to her husband, & the husband afterwards 
died :—Held: the wife was not, when she signed 
the document, in all respects in the same position 
as a feme sole, & even if any final agreement had 
been come to she would not have been bound by it, 
there having been no acknowledgment as required 
by 4 & 5 Will. 4, c. 92, ss. 68, 71; & specific per- 
formance of the agreement to release her jointure 
could not be decreed against her.—CAaHILL 1. 
CAHILL (1883), 8 App. Cas. 420; 49 L. T. 605; 
31 W. R. 861, H. L. 


Annotations :—Refd. Butler v. Butler (1885), 16 
374; Clark v. Clark (1885), 10 P. D. 188; Harle v. Jar- 
man, [1895] 2 Ch. 419. entd. Re Wheatley, Smith v. 


Eponoe (1884), 27 Ch. D. 606; Re Vardon’s Trusts (1885), 
31 Ch. D, 275. 

Contracts by infants.]-— See INFANTS, Vol. 
XXVIII., pp. 162, 1638, Nos. 199-201. 

Contracts of personal service.]—See Sect. 5, ante. 


B.D. 


Part I].—Limits or JURISDICTION. 


SuUB-sEcT. 4.—EXcEPTIONS TO Rue. 
A. In General. 


117. Conditional contract.|—A proposal had been 
made that two pltfs. should buy a triangular 
field of about 3 acres, & that deft. should buy half 
an acre of it from them. One of pltfs. & deft. met 
on the field ; deft. wished to have a place in one 
of the angles, & pltf. stepped so as to mark out 
where a base line would cut off half an acre. 
Some days afterwards same pltf. wrote to deft. 
asking her to let them have a letter agreeing to 
purchase the half acre she had selected for £350. 
She wrote back, not expressly referring to the other 
letter, that she was willing to take half an acre of 
the land as agreed upon for £850. Pltfs. did not 
obtain a contract with the owner of the land for 
the purchase until Nov. 4, which was three months 
afterwards. On Nov. 13, deft. threatened to 
withdraw, & on Nov. 20 her solrs. wrote that she 
did withdraw from the contract :—Held: the 
doctrine of non-mutuality being a bar to specific 
performance, does not apply to a contract which to 
the knowledge of both parties cannot be enforced 
by either until the occurrence of a contingent 
event, & therefore, though deft. might have with- 
drawn at any time before Nov. 4, when pitfs. first 
became able to perform their part, she could not 
withdraw afterwards.—-WYLSON v. DUNN (1887), 
34 Ch. D. 669; 56 L. J. Ch. 855; 56 L. T. 192 ; 
51 J.P. 452; 35 W. l. 405. 

Anon :-—Refd. Bolton Partners v. Lambert (1889), 41 


Ch. DD. 295 


118. Written undertaking by one party—Assent 
by other party without writing.|—The written 
undertaking of one party will be enforced, although 
the other party is not mutually bound by writing. 
—PALMER v. Scorr (1830), 1 Russ. & M. 391; 
Taml. 488; 8L.J.O.8. Ch. 127; 39 H.R. 151. 


B. Waiver of Objection by Conduct of Party. 

119. General rule.|—By a will, certain heredita- 
ments were devised to trustees, on trust, if neces- 
sary, to sell for payment of debts, &, subject 
thereto, in trust for A. for life, with remainders 
over; & A. was appointed extrix. A. entered into 
a contract with B. for the sale of this property, as 
if she had been solely entitled thereto in her own 
right. Abstracts of title were, however, delivered 
immediately after to B.’s solr., in which the state of 
the title appeared; & during the space of a year 
after the agreement. various communications 
passed between the solrs. of A. & B., & various 
requisitions as to the title were given & complied 
with, but, previously to the filing of the bill, no 
objection was ever made to the agreement on the 
ground of want of mutuality, & no doubt ever 
suggested that the proper parties would not join 
in the conveyance :—Held: in this state of things 
the purchaser could not resist specific performance, 
on the ground of want of mutuality. 

The conduct of a purchaser may amount to a 
waiver of the objection of want of mutuality.— 
SALISBURY v7. HaTcuER (1842), 2 Y. & C. Ch. Cas. 
54; 121. J. Ch. 68; 6 Jur. 1051; 63 E.R. 24. 


Annotations :—Consd. Halkett v. Dudley, [1907] 1 Ch. 590. 
Refd. Lee v. Soames (1888), 36 W. R. 884. 


120. Vendor without legal title—No rescission by 
purchase—Enforcement by vendor—Defect sub- 


PART II. SECT. 6, SUB-SECT. 4. B. 
d. Vendor without legal  tille.] — 
Where pltf., at the time he entered into 
a contract with deft. for the exchan 
of Jands, had no title to the lands he 
proposed to exchange, which were, to 
the knowledge of deft. at the time of the 


contract, vested in pltf.’s wife. In an for doft., 


action for specific performance :—Held : 
deft, could not withdraw on the ground 
that pltf. had no title, at any rate 
before the time fixed for the completion 
of the exchange; 

tendered a conveyance from his wife 
before action, was entitled to succeed ; 
having entered into the 
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sequently cured.]—ITouses & lands were devised to 
trustees in fee, upon trust for sale. The surviving 
trustee appointed pltfs. his exors., but did not make 
any devise which comprehended trust estates. 
On the death of the surviving trustee, his exors. 
sold the property in lots. Deft. became the 
purchaser of four of them, just as his purchase 
was about to be completed, it was discovered that 
the legal estate was in an infant, the heir-at-law of 
the surviving trustce. Pltfs. thereupon presented 
a petition to the ct., that the infant might be 
directed to convey. Pltfs. apprised deft. of this 
roceeding, to which he made no. objection. 
I'welve months clapsed before the master’s report 
could be obtained, & a short time previously deft. 
commenced his actaon for the deposit, & subse- 
quently recovered it ; in the meantime the dilapi- 
dations of the houses purchased had increased :— 
Hejd: although deft. might have retired from 
the contract on the discovery of the defect in the 
vendor’s title yet as he did not do so & acquiesced 
in the proceedings which were necessary to clothe 
pitfs. with the legal title, & there being no evidence 
that reasonable diligence was not used in the 
master’s office, plifs. were entitled to a decree for 
specific performance.—HoOGGarr v. Scorr (1830), 
Taml. 500; 1 Russ & M. 293; 9 1. 7. O. S$. Ch. 
54; 48 HK. R. 199. 
Annolations :-—Refd. Bellamy +. Debenham, [1891] 1 Ch. 
A12; Halkett cv. Dudley, (1907] 1 Ch. 590. 


121. ——_ -————-_ —————- _ —— ..]— SALISBURY Vv. 
WatcueErn No. 119, are. 
22. ~|--WYLSON v. TUNN, 


No. 117, ante. 

~.]-——-(1) A purchaser’s right 
to repudiate the contract is an equitable right 
arising from want of mutuality & may be a defence 
to an action for specific performance; but in 
order to avail himself of that defence he must 
repudiate the contract as soon as he finds that 
the vendor cannot make a good title. 

(2) After a decree for specific performance has 
been made the purchaser cannot repudiate the 
contract without the leave of the ct. 

(3) The usual rule is clear that in an ordinary 
case the vendor pays the costs up to the date when 
title was shown (PARKER, J.).—HALKETT »v. 
DUDLEY (IARL), [1907] 1 Ch. 590; 76 L. J. Ch. 
330; 96 L. T. 5393; 51 Sol. Jo. 290. 


Annotations :—Aas to (1) Consd. Procter v. Pugh, [1921] 2 Ch. 
256. Apld. Berners v. Fleming, (1925) Ch. 264. 48 to 
(3) Distd. Banfield v. Picard (1911), 55 Sol Jo. 649. 


C. Memorandum to Satisfy Statute of Frauds 
signed by One Party Only. 

See Law of Property Act, 1925 (c. 20), s. 40. 

124. Not signed by party seeking performance. |— 
(1) Inadequacy of consideration no ground for 
resisting the execution of a contract to sell; the 
vendor not being under any incapacity, deficiency 
of judgment, or led by accident or design into a 
misapprehension of the value 

(2) Defect of title to a considerable part of the 
estate, though a good objection by the purchaser 
to a specific performance, not by the vendor. 

3)... 1 should hardly be at liberty... 
to refuse a specific performance upon the ground, 
that there was not agreement signed by the party, 
seeking a performance (GRANT, M.R.). 


contract knowing that it did not bind 
the estate, but only the person, of pltf., 
must be taken to have relied from the 
beginning upon the promise of pltf. to 
procure the concurrence of the owner, 
& could not set up that plitf. was not 
the owner.—SrT. DENIS v. HIGGINS 
(1893), 24 O. It. 230.—CAN., 


& pltf., having 
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Sect. 6.—Contracts lacking mutuality: Sub-sect. 4, 
C. Sects. 7 & 8: Sub-sects. 1 & 2, A.) 


(4) The proposition is quite untenable, that, if 
there is a considerable part, to which no title can 
be made, the vendor is therefore exempted from 
the necessity of conveying any part (Grant, M.R.). 
—WESTERN v. RUSSELL (1814), 3 Ves. & B. 187; 
35 E. R. 450. 

Annotations :—Cenerally, Mentd. Warner v. Willington (1856), 
oe J. Oh. 662 ; Ridgway v. Wharton (1857), 6 H. L. Cas. 
Signature by party to be charged.|—-See Con- 

TRACT, Vol. XII., pp. 152, 153, Nos. 1053-1065. 


Sect. 7.—AGREEMENTS ANCILLARY TO 
UNENFORCEABLE PRINCIPAL CONTRACT. 
125. Agreement ancillary to agreement for 
partnership—Dissolution of partnership—Effect on 
ancillary agreement.|—-Crorr v. TIAWE (1836), 
Donnelly, $2; 5 L. J. Ch. 305; 47 B. R. 241. 
126. Contract to give bond to secure performance 
of work—-Subsidiary to unenforceable building con- 
tract.|— SouTH WALES Ry. Co. v. Wytuis, No. 
46, ante. 
Contracts containing both positive & negative 
covenants—Grant of Injunction.]—See INJUNCTION, 
Vol. XXVIITI., pp. 451-454, Nos. 697-716. 


Srct. 8.—EXISTENCE OF ADEQUATE REMEDY 
AT LAW. 
Sus-secr. 1.—IN GENERAL. 


127. Whether specific performance granted— 
Damages recoverable.]—Spccific performance of a 
covenant to make good a gravel-pit refused. 

In the present case complete justice can be done 
at law. The matter in controversy is nothing 
more than the sum it will cost to put the ground 
in the condition in which by the covenant it ought 
to be. Pitf. will be entitled to recover damages 
in an action for breach of the contract (GRANT, 
M R.).—FLINT v. BRANDON (1803), 8 Ves. 159; 
32 H.R. 314. 


Annotations :— Apld. Storer v. G. W. Ry. (1812), 2 Y. & a. 
Ch. Cax. 48; South Wales Ry. v. Wythes (1854), 1 K. & J. 


186. Refd. ltogers v. Challis (1859), 27 Beav. 175. 

128. --- ---- —-.]—ADDERLEY v. Dixon, No. 
162, post. 

129. ---- ---~—.]—STORER v. GREAT WESTERN 
Ry. Co., No. 50, ante. 

130. ------ -——-.]—The payee of two promissory 


notes being about to sue the maker, the brother 
of the maker agreed to pay £200 to the payee, in 
trust for I., or £6 108. per quarter, so long as the 
£200 should be unpaid, so that the notes should 
be suspended & rendered inoperative so long as 
the brother continued to pay the £6 108. a quarter 


127 ii. 


PART II. SECT. 8, SUB-SECT. 1. 
LAND SALES 


127i. Whether specific performance 
granted—Damages 
purchasor of land paid a certain surn, 
ave a mtge. on other property of bis 
or another portion, & for the balance 
four notes were to be given, made by 





the purchaser & ‘* such other person ag 

would render them saleable without e. .--Wh 

indorsement by the vendor.” One yomody at law 

only of the notes was delivered -— insanisteat with specific 

Heid: specific performance could not @& dves not seek or intimate any 


be obtained, the agreement for delivery 
of the notes being such as the ct. of 
ch. could not execute, & the remedy 
being at Jaw for breach of the contract. 
—DrGran v, SaTH (1865), 11 Gr. 570. 

302,—AUS. 


7 Co., 
recoverable. | -— The uae : : Ge ee a We 


127 iii. ——- ———.]—Topp & Co. v 
MIDLAND GREAT WESTERN Ry. OF 
ie Co. (1881), 9 Ll. R. Ir. 85.— 


ere a party seeks a 
which is absolutely 


intentlon of seeking the equitable 
relief until he has failed at law he will 
be deemod to have waived his right 
to specific performance.—-WILLIAMSON 
v. BORA taco 21N,8. W. L. 1. (Eq.) 


SPECIFIC PERFORMANCE. 


to the payee; & on payment of the £200 all 
claim on the notes to cease, & the same to be given 
up. The brother not having paid the £6 10a, to 
the payee, for two quarters, but having paid these 
sums to E., the cestui que trust, as the latter 
admitted, the payee brought his action upon the 
notes against the maker :—Held: the brother 
was entitled to the specific performance of the 
agreement in equity, not on the ground of the 
circuity of cross actions which the rule of law 
occasioned, but on the ground that this ct., by 
modifying its decree, could give to all parties the 
benefit of the agreement, whilst a ct. of law, being 
unable so to modify its judgment, could not give 
to one party the benefit of the agreement without 
depriving another party altogether of such benefit. 

apprehend that where an agreement is made 
the direct substance of which can be had in this 
ct., it is not necessarily an answer to a bill for the 
performance of such an agreement to say that the 
partics may have compensation in damages 
equivalent in value to what this ct. can give by its 
decree. A ct. of law in this case cannot give the 
parties the direct benefit of the agreement... . 
But if this ct. can preserve to all the parties the 
benefit of the agreement the case may be proper for 
its interposition (WIGRAM, V.-C.).—-BEECH v. ForD 
(1848), 7 Hare, 208; 68 I. R. 85. 








131. .|—StuarTt (LORD JAMES) v. 
LONDON & NorTH WESTERN Ry. Co., No. 96, 
ante. 

132. ---—- ~~ .]~-DoL.rFus v. PickrorpD (1854), 
2 W. KR. 220, C. A. 

133, —--- —-—--.]---PARI8 CHOCOLATE Co. v. 


CRYSTAL PALACE Co., No. 98, ante. 


134, -.--- ---.])—-OrpD v. JoHNSTON, No. 414, 
ante. 

1385. --~- ---- .|--SKELTON v. CoLk, No. 211, 
post. 

136. —-- - —.|--The ct. will not refuso to 


decree spccifie performance of an agreement, 

although pltf. may have a concurrent remedy in 

damages, or may have entered into a negotiation 
for a money compensation which has failed.— 

GREENK v. West Cnuesimire Ry. Co. (1871), 

I. R. 13 Hq. 44; 41 L. J. Ch. 17; 25 L. T. 409; 

20 W. KR. 54, 

Annotations -—Retd. Fortescue v. Lostlerthicl & Fowey 
Ry , [1894] 3 Ch. 621; Kennard v. Cory, [1922] 2 Ch. 1. 
1387. -- - -- ---.] -This ct. will not decree 

specific performance of an agreement if it be of 

such a nature that better justice will be done by 
leaving the parties to their remedy in damages. 
A contract entered into by a railway co. with 
a Jandowner to build a railway station at a parti- 
cular spot, nothing being said as to the user of the 
station, or the degree of convenience & accom- 
modation to be afforded by it, is too vague & 
indefinite to be enforced by decree for specific 
performance.—-WI1SON 17 NORTHAMPTON & BAN- 
BURY JUNCTION Ry. Co. (1874), 9 Ch. Ap. 279 ; 





—-—.] — MENNONITE f. .J—Where a bill prayed speci 
LTp. ». 


fic performance of an agreement, & 
for an injunction against waste, & an 
account of waste committed, & the ct. 
was of opinion that pltf.’3 romedy, 
except as to the injunction, was at 
law, the decree was made without 
costa; tho objection to the jurisdiction 
appearing by the bill, & not being 
raised until the bearing of the cause.— 
RAVEN v. LOVELASS (1865), 11 Gr, 436. 
—CAN. 

§; ——-.] —- CAMPBELL. v. SIMMONS 
(1868), 15 Gr. 506.—CAN. 

h. ./—ASHTON v. PRYNE (1873), 
19 Gr. 56.—OAN. 
—~-- .}—The owner of land granted 

railway co, the privilege of 


FRIESEN 
R. 341; 62 


erformance 





to a 


Parr J].—Limits 


43 L. J. Ch. 503; 30%. T. 147; 385. P. 500; 22 
W. R. 880, L. 0. & L. JJ. 


Annotations :—Refd. Abrahams v. Reiach, i 1922) 1 R. 
477. Mentd. Bullock ». Corrie (1 ae 38 L. T. Mon: 
Whecolor v. Le Marchant (1881), 17 Ch. 675. 








188. -|-—By indenture or lease defts. 
let to pltf. for the term of twenty-one years a 
residential flat in a block of buildings at West- 
minster. The lease contained a clause, by which 
it was agreed & dcclared that the premises were 
taken by the lessee subject to the regulations made 
by the lessors with respect to the duties of the 
resident porter, the regulations being set forth 
in the schedule thereunder written & to be con- 
sidered as forming part of the indenture. By the 
regulations the rooms in the building were to be, 
with the entrance & staircase, in charge of a resident 
porter appointed by the lessors who was to act as 
servant to the tenants of the rooms in the block. 
The tenants were to have the right to the general 
services of the porter as thereinafter defined & 
to special services under certain conditions. The 
general services of the porter were to be in constant 
attendance in the building either by himsclf or 
in his temporary absence by some trustworthy 
assistunt, to cleanse the stairs & passages every 
morning, & to receive for, & deliver to, the tenants 
all letters, parcels, & messages. The lessors 
appointed a porter who was away for four hours 
every day acting as cook in a neighbouring build- 
ing, & during his absence his duties were attended 
to by a charwoman or some boys:—tWHeld: a 
decree for specific performance could not be granted 
& for two reasons; (a) that part of the agree- 
ment which provided for the appointment by the 
lessors of a porter, was not divisible from so much 
of it as provided for the various duties of the 
porter, & as such a contract would require the 
constant supervision of the ct. during the existence 
of the lease, it was not one for which a decree of 
specific performance could be granted ; (6) damages 
were a sufficient compensation for. the breach. 
~ Ryan v. MoruaL TONTINE WESTMINSTER 
CHAMBERS Assocn,, [1893] 1 Ch. 116; 62 L. J. Ch, 
252; 67 L. T. 820; 41 W. R. 146; 9 T. L. R. 72; 
37 Sol. Jo. 45; 2 RR. 156, C. A. . 
Annotations :—Consd. Wo) pemptes Corpn. 

(1901) 1 K. B. 515. Apld. Ry. & S. 
Ry. v. Spiera & Pond (1916), 32°17. L. R. 493; Barnes vr. 
City of London Real Property Co: [1918]2Ch.18. Consd. 
Kennard v. Cory, [1922] 2 Ch, "Refd. Davis ». Foreman, 
(1804) 3 Ch. 654; Ale Sander v. Mansions Proprictary 


(1900), 16 T. a. FR. 431; Kirehner v. Gruban, [1909] 1 Ch. 
413; Prosperity v Lloyds Hank (1923), 3Y T. L. R. 372. 


139. ——-- Covenant in settlement.|—A. on his 
marriage settles lands to the use of himself for 
life, then to tho wife for life, remainder to the heirs 
of his body begotten on the wife, remainder to his 
own right heirs, & covenants in the settlement not 
to bar the entail, nor suffer a recovery ; & having 
one daughter, to whom on her marriage he had 
given a good portion, he suffers a recovery, & by 
will devises the estate to his daughter for life, & 
to her first, etc., sons in tail, with remainders over. 
Ona bill for a specific performance of the covenant, 
the ct. would not decree it, but: leave the party to 
recover damages at law, for breach of the covenant. 
—OOLLINS v. PLUMMER (1708), 2 Vern. 635; 1 


P. Wms. 104; 23 BE. R. 1016. 
Annotations :—Consd. Worthing Corpn. v. Heather, [1906] 


v. Emmons, 
Kh. & C. 


crossing his property, in considera- 


law.---DICKSON v. COVERT (1870), 17 
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Refd. Hominy. Grant (1815), 3 Dow. 33. 
766), Amb. 515; Legard 


OF JURISDICTION. 


2 Ch. 532. 
Mentd. Cordwell us Mackill qi 
v. Hodges (1792), 1 . 477 


140. Voluntary deed.J—Whether a ct. of 
equity will carry a voluntary deed into execution, 
before the party has tried to get remedy at law.— 
Z ee v. HowortsH (1727), Bunb. 241; 145 

141. ——~ Abortive negotiations for money com- 
pensation.|— GREENE v. WEST CHESHIRE Ry. Co., 
No. 136, ante. 

142. —— Claim at law not enforceable—Agree- 
ment not under seal.|—The ct. will not entertain 
a bill for specific performance of a contract to pay 
a sum of money, cither on the ground of part 
performance, or on the ground that for want of 
formality the contract is not enforceable at law, 
nor in such a case can the ct. give damages in lieu 
of specific performance under Chancery Amend- 
nient Act, 1858 (c, 27), 

The agent of a railway co. made a verbal agree- 
ment with the contractor for the line, that if he 
would build on land of the co. certain cottages 
more substantially than would be required for 
his own purposes, & would leave them for the use 
of the co., then the co. would pay him £5,000. 
The cottages were accordingly built, & when the 
railway was complcted the contractor left them on 
the land, & the agent of the co. made an agreement 
with the contractor that he should be paid £500 
a year for the cottages by way of rent, with an 
option to the co. to purchase them for £5,000. This 
agreement was confirmed by a resolution of the 
board of directors. The co. paid the £500 a year 
for some years, & then refused to pay :—Held: the 
claim of the contractor being simply for payment 
of money, could not be enforced in the ct. of 
chancery; & though the contractor was unable 
to sue at law because the agreement was not under 
seal, he did not thereby obtain an equity to enforce 
a claim for money.—CRAMYTON v. VARNA Ry. Co. 





(1872), 7 Ch. App. 562; 41 L. J. Ch. 817; 20 
W.R. 718, L. C. 
Annotation :—Refd. Hunt v. Wimbledon LL. B. (1878), 3 


0. P. D. 208 

~---— Building contract.|——See BUILDING CON- 
TRACTS, Vol. VII., p. 401, No. 273. 
Railway accommodation work.|— 
See RATLWAYS & CANALS, Vol. XXXVIII., pp. 
282, 298, 299, Nos. 196, 271. 

Grant of injunction where specific performance 
not given.|—Sce INJuNcTION, Vol. XXVIII, p. 
445, No. 651-654. 








SUB-SECT. 2..—-CONTRACTS IN RESPECT OF C HATTELS 
AND CHOSES IN ACTION. 
A. Chattels. 

143. General rule—Contract not enforceable.|— 
(1) In general this ct. will not entertain a bill for 
a specific performance of contracts for chattels, 
or which relate to merchandise, but leave it to 
law, where the remedy is much more expeditious ; 
but, in the present case, the agreement not being 
final, but to be made complete by subsequent 
acts, a bill to carry it into execution will be 
allowed. 


at law would not put pltf. in a situation 


on at A ies bes co. Fie pemonee Gr. 321.—CAN. as penencil 2 epee a if me ment 
other gs, to pay him 1) @ year, _ were specially performed.—HARNETY 
to ca flour for him on certain 1. ee ee go wea v. YIELDING (1805), 2 Sch. & Lef. 549, 


favourable terms, & ‘‘ to bottom out 
his present mill race from its presont 
unfinished point’? :—Held: the ct. 


not answer the intention in making 
the contract.— Davis v,. Hone (1805), 
¥ Sch. & Lef. 341.—IR. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


should not dares a specitic performance 
of, or damages for breach of, such a 
contract, but leave pltf. to sue on it at 


-- The origin ‘of decrees 
for pepecttic execution is, that damages 





n. Sato logs.) — Saw logs cannot 
be sald prima acie to be of ‘‘ peculiar 


444 


Sect. 8.—Existence of adequate remedy at law: Sub- 
sect. 2, A. & B.; sub-sect. 3.] 


(2) Every agreement of this sort ought to be 
certain, fair & just, in all its parts, or this ct. will 
not decree a specific performance.—BUXTON v. 
LisTER (1746), 3 Atk. 383; 26 E.R. 1020, L. ©. 


Annotations :—As to (1) Consd. Pollard v. Clayton (1855), 
1K. & J. 463. Refd. Pooley v. Budd (1851), 14 Boav. 
34; New Brunswick & Canada Ry. & Land Co. v. Mug- 

goridge (1859), 7 W. R. 369. As to (2) Refd. Woollan »v. 

Hoarn (1802), 7 Ves. 211; Wall v. Stubbs (1815), 1 Madd, 

79; Martin v. Mitchell, Martin v. Peile (1820), 2 Jac. & W. 

413; Kastern Counties Ry. v. Hawkes (1855), 5 H. L. Cas. 

331; Tumer v. Green, [1895] 2 Ch. 205. Generally, Refd. 

Adderley v. Dixon (1824), 1 Sim. & St. 607; Jones v. 

Vankerville, [1909] 2 Ch. 440. 


144, -|—No specific performance of an 
agreement for a transfer of stock.—NUTBROWN v. 
‘THORNTON (1804), 10 Ves. 159; 32 E. R. 805. 











145, —-— .|\—WRIGHT v. BELL, No. 16], 
post. 

146. ---— -—--.]—ADDERLEY v. Drxon, No. 
162. post. 

147, --—— -]—When parties are solvent, 


equity does not interfere to decree specific per- 
formance of a contract to assign a chattel, as bank 
stock, etc., because damages will be complete 
compensation; but that is not the case when 
bkpcy. intervenes, & where one of the parties is 
not solvent, so that no damages would be paid 
(ERSKINE, C.J.).—Re Litt, La p. MASTERMAN 
(1835), 2 Mont. & A. 209; 4 Deac. & Ch. 751. 

Annotations :—Mentd. He Pearse, Fr p. Littledale (1855), 

6 De G.M. & G. 714; Deering & MoQuestion v. Hibernian 

Joint Stock Banking Co. (1868), 16 W. R. 578. 

148. .|—Cts. of equity will not lend 
their assistance to enforce the specific performance 
of ordinary contracts for the sale & purchase of 
chattels, unless there be something very special 
in the nature of the contract. On the other hand, 
if a trust be created, the circumstance that the 
subject-matter is a personal chattel will not 
prevent this ct. from enforcing the due execution 
of that trust. 

Trusts may be constituted not merely by direct 
declaration of trust, but also by the constructive 
operation of the consequences flowing from the 
acts of parties. Thus cquity will enforce the execu- 
tion of a trust, not only against the trustees them- 
selves, but against all persons who obtain posses- 
sion of the property affected by the trust, provided 
they had notice of it. 

A., who sold 500 tons of iron stacked on his 
wharf to B., in consideration of a bill accepted by 
a third party, gave an acknowledgment engaging 
to deliver it to the bearer, he, A., ‘‘ having been 
paid for the same.” B. mortgaged the iron, & 
the bill having been dishonoured. A. refused to 
deliver the iron. The mtgee. proceeded in equity 
to make A. responsible for the iron:-—Held: A. 
had no ownership or property in the iron so 
stacked, & was a trustee, & therefore a demurrer 
for want of equity was overruled..—POOLEY v. 
Bupp (1851), 14 Beav. 34; 51 E. R. 200. 

Annotation :—-Mentd. Gunn v. Bolekow, Vaughan (1875), 10 

Ch. App. 491. 

149. .|—Litigation of a complicated 
character was being carried on both in this country 
& in Peru, in South America, between pltf. & 
deft., & also two sons of pltf., who had acted as 
his agents. On Nov. 8, 1856, an agreement was 
signed in England between pltf. & deft., whereby 
it was agreed that a patent standing in the name 
of pltf., but the right to which was claimed by 














value’; but they are more likely to 
be so than other chattels; & specific 
relief may bo given with respect to 


them in more instances than almost 4 Gr. 45.—CAN. 


any other sort of chattel pruperty. 
The relief, however, must be applied ct. 


for promptly.—FLIntT v. CORBY (1853), 


SpPEcIFIC PERFORMANCE. 


deft., ‘should be held for their mutual benefit, 
deft. to pay £100 towards the expenses of taking 
out the patent. Pltf. agreed to ‘‘ rase”’ all pro- 
ceedings here & in Peru by pltf. & his said two sons, 
each party paying his own costs, it being hereby 
agreed that all claims between deft. & pltf. & his 
said two sons are settled up to this date ; the eight 
pianofortes in litigation in Peru to be delivered 
up by deft. to pltf. or his representatives.’ The 
difference still continuing, deft. was suing pltf. at 
law. Pltf. filed the present bill for specific per- 
formance of the above agreement. By a letter of 
pltf.’s solr., set forth in the bill it appeared that 
pltf. intended that a release should be executed by 
deft. & himself, & also by his two sons. Deft. 
demurred :—Held: the agreement was such an 
one as the ct. would decree the performance of ; 
& it was not bad on any of the grounds urged, viz. 
neither for uncertainty, nor for want of mutuality, 
nor for that the ct. could not enforce some of the 
stipulations, nor for that adequate remedy & 
compensation could be had at law. 

No doubt a bill for the specific performance of 
an agreement simply for the delivery up of specific 
chattels will not in general be entertained ; but 
it does not follow that specific performance of an 
agreement, one of the clauses of which stipulates 
for the delivery up of specific chattels, will be 
refused (PAGE-Woop, V.-C.).—MARSH v. MILLIGAN 
(1857), 3 Jur. N.S. 979. 

150. Covenant relating to chattels In mining 
lease.|—_Lease of alum mines, & bargain & sale of 
stock of alum, with the exception of certain 
quantities, which, if the same should come into 
lessee’s possession, were immediately to be de- 
livered to lessor. In suit by lessor for specific 
performance of covenant in the lease, that the 
lessee should, at the end of the lease, deliver to the 
lessor a particular quantity of alum, the defence 
set up by the lessee in his answer, being merely 
that, according to the meaning of the covenant, 
such particular quantity was not a quantity, which 
was to be delivered at the end of the lease, the ct. 
said that no regard ought to be had to documentary 
evidence brought forward by the lessee, that the 
quantity in question was part of the excepted 
alum, & had been delivered to the lessor by the 
lessee immediately after it came into his possession. 
——-BUCKINGHAMSHIRE (DUKE) v. WarD (1724), 1 
Coop. temp. Cott. 583; 47 FE. R. 986; affd. sub 
nom. WARD v. BUCKINGHAM (DUKE) (1725), 3 
Bro. Parl. Cas. 581, H. L. 


Annotations :—-Consd. Buxton v. Lister (1743), 3 Atk. 383 , 
Nutbrown v. Thornton (1804), 10 Ves. 159. Refd. Anon. 
(1741), 2 Atk. 237; Davis v. Symonds (1787), 1 Cox, Iq. 
Cas. 402. 


151. Damages insufficient for purchaser—Sufi- 
client for vendor.]—WItTnry v. CoTr.eée, No. 112, ante. 

152. Agreement on dissolution of partnership— 
Possession of partnership book.|——A ct. of equity 
will enforce an agreement made upon a dissolution 
of partnership, that a particular book used in the 
trade should become the exclusive property of 
one of the partners, & that a copy of it should be 
delivered to the other.—J.INGEN v. SIMPSON (1824), 
1 Sim. & St. 600; 57 TK. R. 236. 

153. Special nature of contract.|-—-POOLEY v. 
Bupp, No. 148, ante. 

154. Special stipulation for delivery.]|—-MARsH 
v. MILLIGAN, No. 149, ante. 

155 Chattel of special value.]|—FALcKE v. GRAY, 
No. 413, post. 


o. Chattel of special value.J|—Theo 
will docreo specific performance 
of a contract for the manufacture & 
sale of saw logs, where they are capable 


Parr I.—Linrrs 


156. -—-— Picture.|—The ct. has jurisdiction to | 


order the delivery up to an artist of a picturc 
ainted by himself, as having a special value, the 
egal remedy being inadequate. But where, by 
the terms of an agreement & the frame of the 
pleadings, pltf., an artist, secking restitution of a 
picture, had, in effect, put a fixed price upon it :-— 
Held: damages would be an adequate remedy, & 
there was no jurisdiction in a ct. of equity to inter- 
fere.—DOWLING v. BETJEMANN (1862), 2 John. & 
H. 644; 6L. T. 612; 26 J. P. 5381; 8 Jur. N.S. 
5388; 10 W. R. 574; 70 BE. R. 1175. 
Annotations :—Refd. Whiteley v. Hilt, [1918] 2 K. B. 808; 

Cohen v. Rocho, [1927] 1 K. B. 169. 

157. Effect of putting fixed price on 
chattel.|—Dow1ina v. BETJEMANN, No.156 , ante. 

158. Purchaser taking advantage of ignorance of 
vendor.|—-FALCKE v. GRAY, No. 418, ante. 

159. Sale of goods.|—AbDDERLEY v. Dixon, No. 
162, post. 

160. —--—- Unascertained goods.|—-A coal co. 
contracted to supply a steel co. from designated 
mines with ‘all the coal that the steel co. nay 
require for use in its own works as hereinafter 
described . .. all coal furnished shall be... 
reasonably free from stone & shale & shall be 
supplied from such seams then being worked by the 
coal co. as the stecl co. may designate. 

The steel co. agreed, so long as the coal co. 
should be wilhng & ready to supply it with coal, 
to purchase all the coal it required, to the amount 
agreed, from the coal co. The steel co, having 
rejected some of the coal which, though conung 
from the designated scams, was not. suitable for 
the steel co.’s purposes :--~-Held: the steel co. was 
justified in such rejection, & the coal co. was not 
justified on the ground of such rejection in 
repudiating the contract, but the steel co. was not. 
entitled both to specifie performance of the con- 
tract to damages for the loss of it, the contract 
not being one of which a ct. of equity would decree 
the specific performance. The steel co., however, 
was entitled, in consequence of the coal co.’s 
repudiation of the contract, to treat the contract 
as at an end & to recover damages for the loss of 
it, in addition to damages in respect of the breaches 
thereof.— DOMINION CoaL Co., Lap. v. DOMINION 
IRonN & Sree. Co., lap. & NATIONAL Trust Co., 
Lrp., [1909] A. C. 298; 78 L. J. P. C. 115; 100 
L. T. 2453; 25 T. L. R. 309, P. C. 

See, further, SALK OF Goons, Vol. XX XIX., 
pp. 877-679, Nos, 2633-2654. 

Sale of ships.|—Sce Suippina, Vol. XLI., p 
171, Nos. 115a~116. 

Specific delivery of chattels.]---See SALE or 
Goops, Vol. XXXIX., pp. 677-679 ; Trover. 








B. Choses in Action. 


161. Sale of debt.]-—The ct. will entertain a suit 
for the specific performance of a contract, for the 
purchase of a debt. It is within the exception to 
the rule, that cts. of equity will not compel specific 
performance of contracts, for the sale of personal 
chattels.—WRIGHT v. BELL (1818), 5 Price, 325 ; 
Dan. 95; 146 EK. R. 622. 
mala Sone Adderley ve Dinson (1821), 2 L. J. 


5. 


162, ——-.]—Specific performance decreed, at 


of be identified & possess a peculiar 
value for the purchaser.— FULLER v. 
IUCHMOND (1854), 4 Gr. 657.—CAN. 


PART II. SECT. 8, SUB-SECT. 2.—B. 


p. Insurance  policy.] — MEAGHER 
v. QUERN’S INSURANCE Co. (1878), 
h. Tt. Dd. 327.—CAN., 





q. .) — Where one of three 
joint purchasers of a policy of Life 
insurance was a married woman, on 
whose behalf as an undisclosed principal 
hor husband contracted, specific per- 
formance, at their instance, was refused, 
though the whole purchase-money had 
been paid, the married woman’s share 
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the suit of the vendor, of a contract for the sale 

of debts proved under a commission of bkpt. 

Cts. of equity decree the specific von ens of 
contracts, not upon any distinction between realty 
& personalty, but because damages at law may 
not, in the particular case, afford a complete 
remedy. Thus act. of equity decrees performance 
of a contract for land, not because of tho real 
nature of the land, but because damages at law, 
which must be calculated upon the general money 
value of land, may not be a complete remedy 
to the purchaser, to whom the land may have a 
peculiar & special value. So a ct, of equity will 
not, generally, decree performance of a contract 
for the sale of stock or goods, not because of their 
personal nature, but because damages at law 
calculated upon the market price of the stock or 
goods, are as complete a remedy to the purchaser 
as the delivery of the stock or goods contracted for ; 
inasmuch as, with the damages, he may purchase 
the same quantity of the like stock or goods 
(LEACH, V.-C.).—ADDERLEY v. Drxon (1824), 1 
Sim. & St. 607; 2L. J. O.S. Ch. 103; 57 H.R. 
239. 

Annotations -—Refd. North Union Ry. v. Bolton & Preston 
Ity. (1843), 3 Ry. & Can. Cas. 345; Walker v. Kastern 
Counties Ry. (1848), 6 Hare, 594; Adams 7. London & 
Blackwall Ry. (1850), 6 Ry. & Can. Cas. 271; Pollard 
». Clayton (1855), 1 K. & J. 462. 

163. Sale of patent.]|—A contract for the sale of 
a patent specifically enforced at the suit of the 
vendor, although all he required was the payment 
of the purchase-money.— COGENT v. GIBSON (1864), 
33 Beav. 557; 55 E.R. 485. 


OF JURISDICTION. 


SUB-SECT. 3.—STOCKS AND SHARES. 

164. Whether enforced-—General rule.] —ADDER- 
LY v. Dixon, No. 162, ante. 

165. East India stock.|—One is bound by 
bond to transfer £300 East India stock before 
Sept. 30, then next. Though the stock was much 
risen, deft. decreed to transfer the £300 stock 
in specie, & to account for all dividends from the 
time that 1t ought to have been transferred.— 
GARDENER v. PULLEN (1700), 2 Vern. 304; 23 
E. R. 853. 

166. South Sea stock.]~-Bill in equity will 
not lie for a specific performance of an agreement 
to transfer South Sea stock. 

A ct. of equity ought not to execute any of 
these contracts but to leave them to law where the 
party is to recover damages... for there can 
be no difference between one man’s stock & 
another’s (PARKER, L.C.).—Cub v. RUTTER (1720), 
1 P. Wms. 570; 2 Hq. Cas. Abr. 18; 24 1. BR. 521 ; 
sub nom. CUDDEE v. Rurrer, 5 Vin. Abr. 538 ; 
sub nom. SCOULD v. BUTTER, Prec. Ch. 534, L. C. 
uinnotations : - Distd. Staunton v. Percival (1855), 5 H. L. Cas. 

957. Refd. Buxton o Lister (1743), 3 Atk. 383; Mason 

v. Armitage (1806), 13 Vos. 25. 

167. ——.|—If contract for South Sea 
stock be executed the ct. will not break into it, if 
executory, pltf. must seek his remedy at law.— 
CAPPUR v. Harris (1723), Bunb. 185; 145 BH. R. 
623. 

168. York Buildings stock.|—Bill for a 
specific performance of a contract for £1,000 
York Buildings stock, at £105 per cent. dismissed, 














of it being paid out of her separato 
estate. — BANK OF British NortTuH 
AMERICA v STURDEK (1894), 32 
N. B. It. 398.—CAN. 


PART II. SECT. 8, SUB-SECT. 3. 


xr. Whether enforced—Shares rn boat.) 
— Where one has subscribed for 
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Sect. 8.—Laxiastence of adequate remedy at law: Sub- 
sects. 3,4,5,6& 7. Sects. 9 & 10.) 


for this ct. will not carry these sorts of contracts 
into execution, but leave the parties to their 
remedy at law for the difference.—DORISON v. 
WESTBROOK (1722), 2 Eq. Cas. Abr. 161; 5 Vin. 
Abr. 540; 22 E. R. 137. 

169. —--- ——-— Effect of special phe lcci nie 
—Bill to compel a performance of an agreemen 
for transferring £5,000 York Buildings stock at 
7} per cent. eft. "demurred, but demurrer over- 
ruled, for the case may be ‘attended with such 
circumstances as may make it just to decree a 
specific performance of the parties’ own agreement, 
or at least to pay the difference.—CoLt v. NETTrEer- 
VILL (1725), 2 P. Wms. 304; 24 FE. R. 741, L. C. 
Annotations :—Refd. Anon. (1773), Lomt, 330. Mentd. 

Watson v. Spratley (1854), 10 Exch. 


170. Government stock jen bill will lie 
for the specific performance of a contract for the 
purchase of Govt. stock where it prays for the 
delivery of certificates which give tho legal title 
to the stock.—DoLORET v. ROTHSCHILD (1824), 
ee & St. 590; 2L. J.0.8. Ch, 125; 57 E.R. 
233. 

Annotations :—Refd. Ite Litt & IHurtison, Wr p. Masterinan 


(1835), 4 Deac. & Ch. 751. Meutd. Rothschild ¢. Heuniogs 
(1829), 9 B. & CG. 470, Stead v. Dawber (1639), 2 Per. & 











Dav. 447; Stubbs ve. Lister (1841), 1 Y. & C. Ch. Cas. 81. 

171. +|—COLLETT v, Uovir (1844), 1 
Coll. 227; 63 EK. R. 395, L. C. 

172. ~--— Bank stock.]—Jte Litr, Hz p. MASTER- 


MAN, No. 147, ante. 

173. ---— Life interest in public funds.|—On 
a sale by auction of a life interest in certain funds, 
the life was described in the particulars of sale 
to be that of a very healthy gentleman, aged forty- 
eight. In a subsequent part of the particulars, 
the life was described as that of a healthy gentle- 
man, aged forty-eight, whose life was insurable. 
At the sale, an insurance was guaranteed at five 
guineas per cent. On a bill by the vendors for a 
specific performance of the contract, it was proved, 
that, shortly before the sale, the vendors had 
insured the life at a premium of £4 17s. 10d. per 
cent., though, according to the evidence of the 
actuary of the office where the life was so insured, 
the highest rate per cent. charged in London for 
a healthy life of that age was £4 6s. :—Held: 
with the knowledge of this fact, the vendors were 
not justified in describing the hfe as a healthy 
life, & the guarantee did not do away with the 
effect of this description, though the purchaser 
admitted he knew five guineas to be more than 
the premium usually charged. 

I think, upon the whole of the circumstances, 
I should not be justified in decreeing a specific 
performance ; & I feel the less reluctance in refus- 
ing it, because pltfs. can, if they think fit, go to 
a ct, of law, where they will obtain damages if 
they succeed in making out their case, In fact, 
the bill, in this suit, merely seeks a pecuniary 
payment in the shape of a specific performance 
(LORD LynbduuURST, C.B.).—BREALEY v. COLLINS 
(1831), You. 317; 159 HE. R. 1014. 

——— Shares in company—Contract to take 
shares.|—See COMPANIES, Vol. IX., pp. 244, 247, 
Nos. 1533, 1548-1550. 

-|— See 
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shares in a steamer which another Agreement 
persou Intends tu build, if the subscriber 


refuse to accept & pay for the shares, e other 


erformance will not be ordered 


SPECIFIC PERFORMANCE. 


CoMPANIES, Vol. IX., pp. 356-358, Nos. 2255- 


2267; Vol. x p. 1140, No. 8051. 
—— Contracts relating to money & shares, 
generally.|-—Sce Part IV., Sect. 13, post. 


SuB-SECT. 4.—SALE oF LAND. 

174. Damages inadequate remedy—Specific per- 
formance granted.]—-ARMIGER vy, CLARKE, No, 91, 
ante. 

175. -—— .|—-Re Scort & ALVAREZ’5 CON- 
TRACT, SCOTT v. ALVAREZ, No. 10, anle. 

. —— --—— Land of peculiar value to pur- 
chaser.) ADDERLEY v. Dixon, No. 182, ante. 

Compulsory purchase.|—Sce COMPULSORY PUR- 
227-230, Nos. 


oO, 





CHASE OF LAND, Vol. XI., pp. 
1129-1176. 
SuB-sEcT. 5.—AGREEMENT ror LEASE, 


Sce, qenerally, LANDLORD & TENANT, Vol. XX X., 
pp. 308~420, Nos. 610-822. 

177. Agreement for lease tithes.|—-Rocu 
SUMMEKs (1769), 3 Wood, 218. 

Mining Lease.|—-See Minis, Vol. XXXIV., p. 
641, No. 387. 


Vv. 


6.—GRANT OR SALE OF ANNUITIES OR 
RENTCHARGES, 
178. Whether enforced—-Grant of annuity.|— 


Bar. v. Coacas, No. 77, ante. 


SURB-SECT. 





179. Sale of annuity.|—WITuy 1. CoTTLE, 
No. 112, ante. 
See, also, ReEnrcHancrs & ANNuITIES, Vol. 


XXXIX., pp. 131, 210, Nos. 244, 245, 998. 


Sun-secr. 7.-—-ExXprESS PROVISION For PAYMENT 
OF PENALTY OR IDAMAGES. 

180. General rule.|—A proviso in articles for 
the purchase of an estate, that if either should 
break the agreement, he should pay £100 to 
the other ; deft., on being oflercd two years’ pur- 
chase more, accepted it, notwithstanding his 
agreement. 

The offering to pay the stipulated suin will not 
vacate the agreement, for it is no more than the 
common case of a penalty. 

A penalty has never been held to release parties 
from their agreement, for though incurred, they 
must perform it notwithstanding. 

If there had been evidence which had proved a 
misrepresentation of the farm by pltf. [purchaser] 
to a gentleman who had a desire of purchasing it, 
that would have been a reason for setting aside the 
agreement, & would have rebutted the equity pltf. 
has of a specific performance of the agreement 
(LoRD HARDWICKE, C.)—Howanrp v. HorkyNs 
(1742), 2 Atk. 371; 26 KH. R. 624, LC. 


Annotations :—Refd. Wall v. Stubbs (4819), s, Madd. 80; 
Roper v. Bartholomew (1823), 12 Price, 797. 


181. WEBB v. CLARK (1782), 1 Fon- 
blanque Treatise of Equity, 5th ed. p. 154. 
to transfer stock.}- PART Il. SECT 8, SUB-SECT. 7. 


180 1. General rule.J—If a ones 
for sale contains a proviso that cithe 





arty hag failed to 


an action can be maintained only on caieeee stock.—MILLER v, AVERILL arty is to pay a sum of 
the special agreement, not for the (1904), 10 B. ©. R. 205.—CAN, Teen not PSOnIpICU the: onoy Af he 
p ice of the shares in the boat not yet specific performance muy, neverthe- 
comninodiy.-Casengn ey Tuoaie, at” (GIT), BM SG eT S| AMINE De h, oren ad Bee Wee 

: . 3; 35 nn »4 4° 2 ; 
(1843), 1 vy. Cc. R. 132.—CAN ran (1917 50 ha, sees a , Dy Con. came 459 at ae 
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182. Provision for penalty —- Whether relief 
limited to penalty.|—Obligees in a bond :—Held: 
entitled to be paid out of the assets of a deceased 
obligor, a sum exceeding the penalty of the bond. 

The doctrine of this ct. is that, wherever there is 
a distinct agreement that a thing shall be done, 
whether it be the conveyance of an estate, the 
relinquishment of a right, the payment of an annual 
sum, or the payment of a sum indefinite in amount 
... there, notwithstanding the agreement ap- 
pears in the form of a bond with a penalty, the 
ct. will consider that the recital in the condition 
of the bond, is evidence of the agreement, & will 
not limit, the relief it gives, to the amount of the 
penalty (SHADWELL, V.-C.)—JEUDWINE v. AGATE 
(1829), 3 Sim. 129; 57 KE. R. 948. 

183. Alternative remedies available—Necessity 
for election.|—-A. having filed a bill for specifle 

erformance of an agreement to assign him the 
ease of a house, obtained an interlocutory order 
for delivery up to him of possession & of the 
assignment. ‘The assignment which was thus 
obtained was dated as of the time when possession 
was first claimed by pltf. A. had subsequently 
to this order brought an action of trespass against 
deft., alleging in other counts of the declaration 
special damaye arising from breach of the agree- 
ment :—Held: A. who had obtained the benefit 
of the assignment by the interlocutory order, 
could not avail himself of it to bring an action of 
trespass at the same time that he was suing deft. 
in equity, d& he must elect: pltf. not being allowed 
to sue in equity for specific performance of an 
agreement for the breach of which he was brought 
an action at law. —GEDGE v. MONTROSE (DUKL) 
(1857), 29 L. T. O. S. 122; sub nom. GepyYE v. 
MONTROSE (DUKE), 5 W. R. 537. 

Specific performance or injunction on bond.] — 
Sec Bonps, Vol. VII., pp. 207, 208, 252, 253, 
Nos. 490, 404, 047-055. 

Liquidated damages or penalty generally.]|—Sce 
DAMAGES, Vol. XVIL., pp. 136-153, Nos. 422-546, 

Covenants with a penalty.|—Scc, generally, 
Drips, Vol. XVIT., pp. 402-405, Nos. 2112-2136. 

-—-~ Agricultural tenancy.|—-Sce AGRICULTURE, 
AC IL., pp. 19, 24, 26, 99, Nos. 107-118, 141-145, 
704, 


~——~— Renewal of tenancy.|—Scee LANDLORD & 
TENANT, Vol. XXXI., p. 69, Nos. 2164, 2165. 


Sect. 9.—WHERE PERFORMANCE OF CONTRACT 
VALUELESS. 


184. Performance useless to defendant.| 
Specific performance of an agreement become 
useless to deft., refused.— -~ v. WiITE (circa 
1709), 3 Swan. 108, n.; 36 KE. R. 702. 

185. Agreement to grant deputation of office— 
Deputation revocable by principal.|—Buill for 
specific performance of an agreement to grant a 
een of the office of register of a consistory 
c 





This was in its own nature a case improper for 
the ct. to decree a specific performance, because 
the law has allowed every principal a power to 
revoke his deputation at any time (LORD TALBOT, 
C.).—WHEELER v. TROTTER (1737), 3 Swan. 
174; 1 Ilov. Supp. 281; 36 E.R. 819, L. CO. 


PART II. SECT. 9. 


b. Performance of little value — to 
plaintiff.}—Specitic performance of a 


contract will bo refused if the result 
would be of litUle or no benefit. to pltf. v. 
& would impose great hardship on 337 
defts,, the other parties to the contract. 
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186. Agreement for lease—Covenant against sub- 
letting-—Covenant already broken.]—-1t is admitted 
that this ct. will never decree the specific per- 
formance of an agreement, if it is clear, that cove- 
nants must of necessity be introduced into the 
instrument, to be executed, that the party resisting 
the performance, may immediately take advantage 
of, to deprive the other of all benefit from that 
instrument. . . . Admitting it to be clear in this 
case, that there must be a convenant against 
underletting, & that deft. must recover for a breach 
of that covenant, 11 would be nugatory to decree 
the execution of a lease (GrAntr, M.R.).—J ONES 
v. JONES (1803), 12 Ves. 186; 33 1. R. 71. 


Annotations : -~Refd, Vere v. Loveden (1806), 12 Ves. 179; 
Browne v. Ruban (1808), 15 Ves. 528: Chureh v. Brown 
(1808), 15 Ves. 258; Bowser v. Colby (1841), 1 Hare, 109; 
Walker v. Jeffreys (1842), 1 Hare, 341; Lowndes »v. 
Bettle (1864), 12 W. BR. 399. 


187. —--—- Covenant likely to deprive one party 
of all benefit.)-—JONES v. JONES, No. 186, ante. 

188. —~ Colliery—Failure to procure necessary 
land.|—ACRAMAN v. Prick, DAvisEs v. Prick, No. 
1307, post. 

189. Sale of goodwill of business—Not capable 
of conveyance.|—The ct. will not execute a con- 
tract for the sale of a goodwill but will leave the 
parties to law. 

Suppose, for instance, there is a contract for the 
goodwill of a shop; :t cannot be conveyed, & the 
ct. would say, go & make what you can of it at law 
(LORD ELDON, C.).—BAXTER v. CONULLY (1820), 
1 Jac. & W. 576; 37 E.R. 487, 1. C. 


Annotations :—Consd. Coslake v. Till (1826), 1 Ikuss. 376. 
Refd. Vhornbury v. Bevill (1842,, 1 Y. & GC. Ch. Cas. 554. 


190. Agreement to take shares-—By directors of 
company—When shares transferable.|——-Decree to 
compel directors in a joint stock co. to take shares 
subscribed for by them, & which were transferable, 
refused. 

It would be only compelling persons to take 
shares which they might at once get rid of 
(Rominnty M.R.).—BLuck v. MALLALUE (1859), 
27 Beav. 398; 33 1. LT. O. S. 267; 5 Jur. N.S. 
1018; 54 EB. R.156 ; sub nom. Buack v. MALLALUE, 
7 W. RR. 308. 


Annotation :—Mentd. Stears v. South lissex Gap-light & 
Coke Co. (1860), 7 Jur. N. 8. 447. 


Agreement for partnership.|-—See Part IV., Sect. 
16, post. 








Sect. 10.—DEFENDANT NOT PERSONALLY 
SUBJECT TO JURISDICTION. 

Equitable jurisdiction in personam, generally.|— 
See Equity, Vol. XX., pp. 235, 236, Nos. 29-385 ; 
CONFLICT OF LAws, Vol. XI., pp. 347-354, Nos. 
338-380. 

Contracts relating to foreign immovables.| — 
See CONFLICT OF Laws, Vol. XI., pp. 351, 352, 

Action against members of partnership—After 
dissolution—One partner out of the jurisdiction. |— 
See PARTNERSHIP, Vol. XXAVI., p. 410, No. 795. 

Contract made abroad with foreigner for sale of 
foreign ship — Ship within jurisdiction.|—See 
CoNFLICT oF Laws, Vol. XI., p. 476, No. 13065. 

Commissioners of Woods & Forests.|—See 
CONSTITUTIONAL Law, Vol. XI., p. 585, No. 864. 

Legal proceedings against Crown, generally.|— 
See CONSTITUTIONAL Law, Vol. XI., pp. 523-535, 
Nos. 284-378. 


RRAL KatraTe Co. 
PETA en) {1923]) 3 W. W. R. 
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SPECIFIC PERFORMANCE. 


Part Ill—Defences to Claim for Specific Performance. 


SECT. 1.—CONTRACT NOT CONCLUDED. 
SuB-sEcr. 1.—IN GENERAL. 

See, generally, CONTRACT, Vol. XII., pp. 51-118, 
Nos. 277~767. 

191. General rule—Specific performance refused.]} 
—-NORMANBY (Marquis) v. DEVONSHIRE (DUKE) 
(1697), Freem. Ch. 216; 22 k. R. 1169, L. C. 
Annotation :-—Refd. Popham v. Kyre (1774), Lofit, 786. 

192, —--- --——.]|—BrRoMLEY v. FErTIPLACE 
(1700), Freem. Ch. 245; 22 E.R. 1187; sub nom. 
rer aaa v. JEFFEREYS, Prec. Ch. 138; 2 Vern. 

5. 

Annotation :-— Distd. Cave v. Cave (1762), 2 Eden, 139. 

193. ——~-.] —The ct. is not to decree per- 
formance, unless it can collect upon a fair inter- 
pretation of the letters, that they import a con- 
cluded agreement; that, if it rests reasonably 
doubtful, whether what passed was only treaty, 
let the progress towards the confines of agreement 
be more or less, the ct. ought rather to leave the 
parties to law than specifically to perform what 
is doubtful, as a contract (LORD ELDON, (.).— 
HUDDLESTON v. BRISCOE (1805), 11 Ves. 583; 
32 E.R. 1215, L. C. 
annotations :——Apld. Stratford vt. Bosworth (1813), 2 Ver. & 

B. 341. Consd. Tynte v. Buller (1854), 23 L. J. Ch. 504. 

Mentd. Ogilvie v. Fuljambe (1817), 3 Mer. 53. 

194, - - ----—-./—-Contract for land by letters 
suflicient within Stat. Frauds not specifically 
executed unless upon a fair interpretation import- 
ing a concluded agreement, & not doubtful whether 
only treaty.—STRATFORD v. BoSWwoRTH (1813), 2 
Ves. & B. 341; 35 EK. R. 349, 
nnolations .-—Distd. Ogilvie r. Foljambo (1817), 3 Mer. 53, 

Refd. Ridgway v. Wharton (1857), 6 H. L. Cas. 238. 

195. —- -.| -If, upon the treaty for sale 
of an estate, {he owner write a letter to the intended 
purchaser, stating the precise terms upon which 
he will part with the estate ; but the intended 
purchaser, instead of accepting such terms, makes 
a different offer, which the owner rejects: & after- 
wards the intended purchaser offers to accept 
the owner’s terms specific performance will not be 
decreed against the owner, although he may not 
have actually withdrawn his offer—lJlypE v. 
WRENCH (1840), 3 Beav. 334; 4 Jur. 1106; 49 
BE. R. 132. 

Saar. -—Consd. Stevenson v, McLean (1880), 5 Q. B. D. 


196. ——--- -]}—The ct. will not grant specific 
performance against deft. who has made an agree- 
ment only in the form of a proposal, unless pltf. 
shows a Clear, diligent, & unconditional acceptance 
on his part of such proposal in its exact termis.— 
THORNBURY v, BiviILL (1842), | Y. & C. Ch, Cas. 
554; 6 Jur. 407; 62 E. R. 1014. 

«tnnotation :-—Refd. Aubin v. Holt (1855), 2K. & J. 66. 

197. -- --- -——.]—-Ilow van this be a case for 
specific performance upon the terms insisted on 
by the purchaser? I think that it is not; & that 
in truth there never has been, in any part of the 
correspondence, a clear accession on both sides to 
one & the same set of terms (KNIGHT Bruce, 
V.-C.).—Tuomas v, BLACKMAN (1844), 1 Coll. 301; 
63 HE. R. 429, 

198. ~~ |-—-A, 




















was entitled to a bond 


PART III. SECT. 1, SUB-SECT. 1. 

191 i. General rule — Specific per- 
Sormance refused.J-——-OMNIUM SECURT- 
TIES CO. v. RICHARDSON (1884), 7 
QO. R. 182.—CAN, 

4191 ii. -----  ~ 
cluded contract 


~.J—Only a con- 231, 


can be specifically 


enforced.-- SANDFORD tv. 
ow (1913), 13 Kk. L. BR. 208.— 


191 1ii. -_—- ——.]—-K Err v. CUNARD 
(1914), 42 N. B. It. 451; 
16 D. L. R. 602,—CAN. 
c. What amounts to completed con- 


into which B. had entered to secure the payment 

of asum of money. The two persons were on the 

most intimate terms. B. was about to marry, & 

A. being informed of that fact,told him & others, 

‘‘T will not distress you about the bond, I have 

given it up, I shall never enforce it’ ; but on being 

requested to give up the bond in fact, she said, 

“No, I will be trusted, but he may rely on_ my 

word.” 3B. married. <A. afterwards married 

her husband & herself put the bond in suit. B. 

filed a bill for an injunction to restrain them from 

proceeding, alleging that he had married on the 
faith of the promises made by B, :—Held: he 
was not entitled to an injunction, for what passed 
between the parties was neither a legal contract 
nor a misrepresentation of facts, but only an 
expression of intention, the performance of which 

could not be enforced.— JORDEN v. MONEY (1854), 

5H. L. Cas. 185; 23 L. J. Ch. 865; 24 L. T. O. 8. 

160; 10 E. I. 868, H. Li; revag. S. C. sub nom. 

MONEY v. JORDAN (1852), 2 De G. M. & G. 318, 

L. JJ. 

Annotations :—-Refd. Whitmore v. Macheson_ (1852), 16 
Beav. 126; Vulsford v. Richards (1853), 17 Beav. 87; 
Stono v. Godfrey (1854), 5 De G. M, & G. 76; Warden ». 
Jones (1857), 23 Beav. 487; Piggott v. Stratton (1859), 
1 De G. KF. & J. 33; Goldicutt v. Townsend (1860), 28 
Beav. 445; Loffus o Maw (1862), 3 Giff. 592; Stephens 
2, Venables (No. 2) (1862), 31 Boav. 124; Wuliams v. 
Willams (1868), 37 L. J. Ch. 854; Maddison ¢. Alderson 
(1883), 8 App. Cas. 467; Re HKickus, Farina v. Fickus, 
{1900} 1 Ch. 331. Mentd. Bushby v. Kilis (1853), 17 Beav. 
279; Hutton +. Hossiter (1855), 7 Do G. M. & G. 9; 
Monyponny v. Monypenny (1858), 4 K. & J. 174; Smith 
v. Kay (1859), 7 H. L. Cas. 7515 Sterry v. Combs (1871), 
25 L.T.10; Citizens’ Bank of Lowsiana v. First Natfonul 
Bank of New Orleans (1473), L. IR. 6 EH. L. 3525; Mills v. 
Fox (1887), 37 Gh. D. 153; Gillman & Sponeer v. Carbutt 
(1889), 37 W. It. 437; Balkis Consolidated Co. vr. ‘Tom- 
hinson, [1893] A. C. 396; Cuve v. Crew (1593), 68 L. T. 
g54; Chadwick v. Manning, [1896] A. C. 231; Licenses 
Insee. Corpn. & Guarantee Fund v. Lawson (1896), 12 
T. 1. Tt. 501; Whitechurch v. Cavanagh, {1902) A. C. 
117, Gresswell v. Joffreys (1912), 28 T. L. RR. 4135; Re 
A Bankruptcy Notice, [1921] 2 Ch. 76. 

199. —--- —.|—A. & B. were partners for 
four years in the K. mill, & A. & C. were sub- 
partners at will. A. put an end to his sub-partner- 
ship with C. They afterwards met & A. drew up 
this document: ‘ C. to receive three-sixteenths 
of the K. mill during the present, partnership of A. 
& B.; if C. enters into any other business before, 
to renounce lis interest above mentioned, & to 
receive £500 as a quit claim.” It was taken to a 
solr. to draw a formal agreement, who said it was 
too vague to act upon, & both partics differed as 
to its construction :—Held: it was not a final 
concluded agreement which could be enforced.~ 
Frost v. MOULTON (1856), 21 Beav. 596; 52 HB. it. 
990. 





200. - —-- ——--.| -SHREWSBURY & BIRMINGHAM 
Ry. Co. v. NontTil WESTERN Ry. Co., Erc., No. 337, 
post. 

201. ~— -.| --A. signed a memorandum of 


agreement, by which he agreed to sell to B. & C. 
all his interest in a partnership business on a certain 
valuation, ‘‘ this purchase being contingent upon 
B. & C. being able to agree on the purchase with 
the rest of the retiring partners.” ‘The memo- 
randum was not then signed by B. & C., who pro- 
ceeded to negotiate with the other partners for 


tract—Letters with simple acceptance. 
—Letters will not constitute an agree- 
ment which the ct. will epecifically 
perform, unless the auswer is a simple 
acceptance, without the introduction 
of a new terin.—-Wriant v. ST. GEORGH 
(1861), 12 I. Ch. R. 226,--- IR. 


CAMERON 


4H. L. R. 


Part III.—DeErFence to CLAIM FOR SPECIFIC PERFORMANCE. 


he purchase of their interests. A fortnight after 
igning the memorandum A. wrote to B. & C., 
vithdrawing from his offer, on the ground that 
hey had not ieee Daa with the condition alleged 
o have been verbally made by him that they should 
iccept within a week. Letters passed, in which B. 
& ©. did not state that they had accepted the 
ffer, or that they considered A. as irrevocably 
round, but that they had not as yet been able to 
‘complete the negotiations. They subsequently 
ligned their acceptance upon the memorandum 
of agreement :—Held: there had been no such 
weceptance by B. & C. before A. had withdrawn 
rom his offer, so as to consitute a binding agree- 
nent against him for the sale of his partnership 
nterest of which specific performance could be 
2nforced.—HORSFALL v. GARNETT (1858), 6 W. BR. 
387. 

202. ~-—.]—~ORIENTAL INLAND STEAM 
Co. v. Briaas, No. 890, post. 

203. -~—,.|—(1) An agreement by which 
a father stipulated that the mother of his deceased 
wife should have the custody of the infant children 
Juring three months of every year is bad for want 
7 mutuality, & cannot be enforced against 
deceased wife’s mother, as she could not compel the 
father to deliver up the children to her for the 
stipulated period, nor restrain him from removing 
them out of the jurisdiction. 

(2) Circumstances under which, independently 
of the objection for want of mutuality the ct. held, 
upon demurrer, that no conclided agreement had 
been come to between the parties.—KENNEDY v. 
May (1863), 1 New Rep. 427; 7 L. T. 819; 27 
J, P. 308; 11 W. BR. 358. 

204. .|-—A principal employed an agent 
to manage her estates in India. She charged the 
agent with misappropriating moneys received by 
him on her account, & with other fraudulent acts. 
Some negotiations took place between them, 
which resulted, as the principal said, in a concluded 
agreement, according to which a sum of money 
was to be paid by the agent to the principal, & 
the charges of fraud were to be withdrawn. & no 
further proceedings were to be taken. The agent 
having declined to carry out the alleged agreement, 
a bill was filed against him by the principal to 
compel specific performance of it. Im this bul 
the charges of fraud were repeated & substantively 
alleged by plaintiff. Deft. denied that any agrec- 
ment had been finally concluded, & he addressed 
evidence to rebut the charges of fraud. The Vice- 
Chanccllor made a decree for specific performance 
of the agreement :—Held: (1) the evidence did 
not prove any concluded agreement between the 
parties, & the bill must be dismissed; (2) the 
charges of fraud being matters which the ct. 
could not try in this suit, their introduction into 
the bill was improper, but the charges having been 
made, deft. was entitled to adduce evidence to 
disprove them, & pltf. must pay all the costs 
incurred by reason of the making of those charges 
as between solr. & client.—FoRESTER v. READ 
Nae 6 Ch. App. 40; 24L.T. 79; 19 W. R. 114, 








eee a 


Annotation :—As to (2) Refd. Turner v. Collins (1871), L. fh. 

12 Kq. 438. 

205. ——--.|—Upon complaint that a rail- 
way co. did not afford at their station at R. all 
reasonable facilities for receiving & forwarding & 
delivering coal & coke traffic upon & from their 
railway, it was proved that the railway co. refused 
to carry or convey on their railway coal or coke to 
or from their station at R. except coal or coke which 
had been raised from collieries or manufactured at 
coke ovens situated on the “ Petre Estate.’? The 


J.—VOL, XLII. 
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ground of such refusal was the fact that a former 
owner of the ‘“‘ Petre Estate’? would not sell the 
land to the railway co. on which the R. station 
was subsequently erected, except under & subject 
to the condition & stipulation that the railway co. 
should not allow any coal or coke to be received 
or deposited at or sent from the intended station, 
either by railway or otherwise, which had not been 
raised from or manufactured at the collieries or 
coke ovens upon the ‘‘ Petre Estate.” 

If the matter had rested upon an uncompleted 
agreement required to be carried out by virtue 
of a suit for specific performance, I cannot myself 
believe that specific performance would have 
been decreed in the face of that clause (WILLS, J.). 
—RISHTON LOCAL Boarp v. LANCASHIRE & YORK- 
SHIRE Ry. Co. (1898), 8 Ry. & Can. Tr. Cas. 74. 
Annotation :—Mentd. Holwell Iron Co. v. Mid. Ry., {1900} 

1K. B. 486. 

206. —-- —---.|—PItf. must show ... that 
there is a contract concluded between the parties 
(LorRD CAIRNs, C©.).—HussEyY v. LorRNrE-PAYNE 
(1879), 4 App. Cas. 311; 48 L. J. Ch. 846; 41 
L.T.1; 43 J.P.814; 27 W. R. 585, H. 1. 


Annotations :— Consd. Bristol, Carditl & Swansea Avcrated 
Bread Co.-v. Mages (1890), 44 Ch. D. 616; Lever v 
Koffler, [1901] 1 Ch. 543. Refd. Wilcox v. Redhoad 
pen 49 lu J. Ch. 539; Kadie v. Addison (1882), 52 
ae J. Ch. 80; May v. Thomson (1882), 20 Ch. D. 705; 
Williams v. Brisco (1882), 22 Ch. D. 441; Wood v. 
Aylward (1887), 57 L. T. 54; Wyison v. Dunn (1887), 34 
Ch, D. 569; Bolton Partners v. Lambert (1889), 41 Ch. D. 
295; Bellamy v. Debenham (1890), 45 Ch. D. 481, 
Page v. Norfolk ney 70 L. T. 781; Chipperfield x. 
Carter (1895), 72 L. T. 487. Mason v. Von Buch (189), 
16 T. L. R. £30; Brooks v. Knowles (1911), 5 B. W.C. C. 
15, Von Hatzfeldt-Wildenbuy v. Alexander, [1912] 1 
Gh. 284, Morrell v. Studd & Millington, [1913] 2 Ch. 
648, Perry vr. Suitields, (1916) 2 Ch. 187; Love & Stewart 
®. Instone (1917), 33 ‘T. L. R. 475. Mentd. Tennent v. 
Welch (1888), 58 LL. ‘EB. 368 5 Bank of New Zealand v. 
Sunppon (1900), 69 L. J.P. C. 223; Haegwerstrand »v, Anne 
Thomas 8.8. Co. (1905), 10 Com. Cas. 673; Bristol Tram- 
pave cte., Carriage Co. v. Fiat Motors, [1910] 2 K. LB. 
831. 


207. ---— ~--—.]—Specific performance of an 
agreement ‘‘ subject to a contract to be settled,” 
or ‘‘ subject to a proper contract,’ will not be 
enforced.— HARVEY v. BARNARD’S INN (PRINCIPAL 
& ANCIENTS) (1881), 50 L. J. Ch. 750; 45 L. T. 
280; 29 W. R. 922. 

208. ——- .|—Action for specific perform- 
ance dismissed on the ground that the corre- 
spondence disclosed no concluded contract.--- 
Cook v. WILLIAMS (1897), 13 T. L. RR. 4813 affd., 
14 T. L. R. 31, C. A. 

209. ---— — — Vendor offering to waive terms.} 
—-A contract by a rector for the sale of the rectory 
house & glebe land belonging thereto for £4,500 
was pleaded as concluded in three specified 
letters. Before this the negotiations for the sale 
between the rector & his agent & the purchaser 
had been conducted at interviews & by Ictters on 
the footing that three acres of the glebe land should 
be reserved for the erection of a new rectory, & 
that certain fixtures should be taken by the pur- 
chaser. In defence to an action by the vendor 
for specific performance, the purchaser pleaded 
that there was no concluded agreement, & if 
there were there was no memorandum of it in 
writing to satisfy Stat. Frauds. Pltf.s counsel 
waived the reservations in the vendor’s favour, 
& was willing to convey the rectory house & all 
the glebe on payment of £4,500 :—Held: no 
question of waiver by the vendor of terms in his 
favour could arise where he had failed to establish 
any concluded agreement.—ALLSOPP v. ORCHARD, 
[1923] 1 Ch. 323; 92 L. J. Ch. 257; 128 L. T. 
$23; 67 Sol. Jo. 312. 

210. Conclusiveness of contract doubtful.) — 
HUDDLESTON v. BRISCOE, No. 193, ante. 


GG 
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Sect, 1.—Contract not concluded: Sub-sects. 1 & 2.) 


211. .J—This case stands so close to the 
boundary which separates negotiation from agree- 
ment, & it seems so reasonably doubtful, to say 
the least, whether deft. ever intended to bind him- 
self or meant to represcnt himself as intending 
to be bound, that it would be dangerous to exercise 
the jurisdiction of the ct. in directing specific 
performance, especially as, if there was a contract, 
an action for damages may be brought (KNIGHT 
Bruce, L.J.). 

The ground on which, I think, that the bill 
must be dismissed, is, that there is no memo- 
randum or note of a contract in writing within the 
provisions of Stat. Frauds (Turner, L.J.).— 
SKELTON v. CoLue (1857), 1 De G. & J. 587; 44 
E.R. 850, L. JJ. 





SUB-SECT. 2.— PARTICULAR LNSTANCES. 

212. Contract by agent in excess of authority.|— 
Specific performance of a contract concerning land 
not decreed on the signature of an agent without 
authority.—]LowarRp v. BRAITHWAITE (1812), 1 
Ves. & B. 202; 85 KH. R. 79, L. C13) subsequent 
proceedings (1813), 1 Ves. & B. 374, L. ©. 

213. .|—It is not every excess of authority 
by an agent that will vitiate a contract, & where 
such excess is not unreasonable it will not operate 
to prevent specific performance of the contract.--- 
BromMEt v. NEVILLE (1909), 63 Sol. Jo. 321. 
Annotation :-- Refd. Rossdale vr. Denny, [1921] 1 Ch. 57. 


214. |—HAmMMonD v. Chub (1015), 185 
L. T. Jo. 360. 

215. Contract for purchase of tolls—Conditions 
of sale not fulfilled.|—By Turnpike Roads Act. 
1822 (c. 126), the trustees are empowered to let 
the tolls by auction; but amongst other pro- 
visions to prevent undue preference, a minute 
glass 1s to be turned thrice after cach bidding ; 
& 1t declares, that if no other person bids, the 
last bidder is to be the farmer or renter. Trustees 
under this Act put up tolls subject to other 
conditions, one of which was, that. unless there 
should be three biddings there should be no 
letting, unless the trustees Uhought proper to take 
less than three biddings, & that the trustees should 
have a reserved bidding. There was one bidding 
only, which was made by pltf.; whereupon the 
trustees declared, that 1f there was no advance, 
they should be obliged to make a reserved bidding. 
The minute glass was turned thrice, & there was 
no further bidding. Pltf. insisted that, under the 
express terms of the Act. he was the purchaser, & 
he filed his bill for a specific performance :—~Held : 
he was not entitled to relicf, & the bill was dis- 
mussed, but without costs.—LEVY v. PENDERGRASS 
(1810), 2 Beav. 415; 48 KB. R. 1242. 

216. Parol agreement—Not reconcllable with 
correspondence. |——A parol agreement, which is not 
liable to the objection of Stat. of Frauds, or to 
which that objection has not been taken, if dis- 
tinctly proved by unimpeached testimony, will be 
specifically performed, notwithstanding some corre- 
spondence had taken place between the parties 
Which it might be difficult to reconcile with the 
existence of such an agreement.-- CLIFFORD v. 
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212i. Contract by agent in excess of 
authority. }-TRACEY v. FOWLDS (1886), 


CAN. 


13 A. It, J15.—CAN., 212 iv, -———.]— 
212 ii. —--- .J]— Gres vr. McoMauon (1879), 6 Nfid. L. R. 
(Ont.) (1906), 37 & CG. RR. 362,— 


212 iii, ———.] —Wuire rv. 
(1908), 7 W. L. R. 800.—CAN. 
MILLAR ve. Roach 

173.—NFLD. 


d. Parol agreement -—— Agreement to 


SpeciFic PERFORMANCE. 


TURRELI, (1845), 14 L. J. Ch. 300; 5 L. T. 0. S. 

281; 9 Jur. 638, L. C. 

Annotations :-—Consd. Keenan v. Handley (1864), 10 L. T. 
683; Frith v. Frith, [1906] A. C. 254. Refd. Kelson v. 
Kelson (1853), 1 W. hl. 143; He British & Fore. Cork 
Co., Leifchild’s Case (1865), L. R. 1 Eq. 231; Jorvis v. 
Berridge (1873), 8 Ch. App. 351; Re Barnstaple Second 
Annuitant Soc. (1881), 50 L. T. 424. 

217. Agreement to guarantee composition to 
creditors—Conditional on signing release within 
specified time—Fallure to sign due to mistake of 
law.|—An agreement to guarantee a composition 
to all the creditors of a third person who 
should, before a day specified, sign a release 
to the debtor of their respective claims, is an 
agreement entered unto with such creditors only 
as actually signed before that day, & cannot be 
enforced in favour of a creditor who, in consequence 
of a misapprehension by both parties of their 
respective rights, failed to sign the release before 
the day specified. 

Where such an agreement contained no stipula- 
tion for giving up securities, a creditor declined to 
sign the release till the result of an action, brought 
by him against the acceptor of certain bills which 
he had discounted for the debtor, should be known ; 
the guarantee insisting on the delivery of the bills, 
the settlement was postponed, & the release was 
not signed within the time specified by the agree- 
ment :--Held: upon a bill filed by the creditor 
for specific performance of the agreement, allhough 
both parties were under a misapprehension, the 
creditor being entitled to retain the bills, & 
although his failure to sign the release arose from 
such misapprehension, the creditor was not 
entitled to rehef.—EmmMeEtr v. DrEwHURST (1851), 
3 Mac. & G. 687; 21 L. J. Ch. 4973.15 Jur. 1115; 
42 H.R. 386. 

Annotation :-—Refd. Williains v. Mostyn (1863), 33 L. J. Ch. 


of, 


218. Agreement entered into in pursuance of 
directions in statute—When not completed. |-——Bill 
by a canal co. for specific performance by a railway 
co. of an agreement to purchase the canal for 
£12,000 entered into by the projectors of the 
rauway, with a view of obviating bond fide opposi- 
tion on the part of pltfs. to defts.” Act. 

By the Act authoriwing the sale & purchase of 
the canal defts. were “ authorised & required ”’ 
with consent of three-fifths of the proprictors 
present at a special meeting ‘‘to purchase the 
canal upon such terms & conditions as shall be or 
may have been agreed upon between the said 
cos.’ The proprictors present at a special mecting, 
duly held, & called in every respect as required 
by the Act. passed a unanimous resolution, after- 
wards communicated to pltfs., authorising the 
directors to purchase the canal for £12,000 upon 
such terms & conditions as to them should seem 


meet :-—-Held: the <Act, not referring to the 
previous imperfect agreement, did not give 
validity thereto. Besides, where there is not 


already an agreement under the co.'s seal, or signed 
by two of the directors, or where there is any 
question left open as to the terms or conditions of 
the agreement, the proper mode of enforcing such 
a direction in an Act of Parliament is by mandumus, 
& not by suit for specific performance.—-LEo- 
MINSTER CANAL NAVIGATION Co. v. SUREWSBURY 
& Hereronrp Ry. Co. (1857), 3 K. & J. 654; 26 


share profits on resale of land. }—McLrop 


Kkpcar tt, ORTON (1870), 17 Gr. 84.—CAN, 





e. Not reconetlable unth acts 
of defcivlant.| —- Harkis v. HARRIS 
(1920), 47 O. E.R, 82k: 53 DL. 
389 18 O. W. N, 81.—GAN. 
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L. J. Ch. 764; 29 L. T. O. S. 342; 3 Jur. N.S. 


930; 56 W. BR. 868; 69 K. KR. 1272. 

Annotation :—Consd. Bateman v. Mid-Wales Ky., Nutional 
Discount Co. v. Mid-Wales Ry. Ovcrend, Gurney v. Mid- 
Wales Ry. (1866), 14 W. Rt. 672. 


219. Representation.] — Pltf. prayed specific 
performance of an agreement for sale by five 
defts., brothers & sisters, who were owners of an 
estate in fee simple as tenants in common. A 
preluninary meeting was held in Feb. 1857, & 
shortly after a written agreement of sale, dated 
Feb. 12, was signed. The purchase-money, as 
pltf. alleged, was paid by him at another mecting 
in Oct. 1857. Deft.’s solr. sent the abstract of 
title to pltf.’s solrs. & the latter were preparing 
the conveyance, but before they could do so they 
were told it was useless, as two of defts., H. & M., 
did not concur & would not execute the deed. 

At the preliminary meeting neither of the two 
was present. DPItf. alleged, but defts. E. & M. 
denied, that it was then & there stated that those 
who were present acted on behalf of all the rest. 
The agreement was not signed by cither Ki. or M. 
At the mecting of Oct., M. was present but not Is. 
Both E. & M. by their answers denied that pltf. 
ever paid to deft. any sum of money with the 
privity of them or either of them :-- /Zeld: upon 
the evidence there was nothing to show that EH. 
was bound, & he must be decreed to redeem pltf. 
or be foreclosed, M. having becn present at the 
mnceting of Oct., was bound by the contract for sale. 

Any person who ts present upon the occasion of 
a transaction where money 1s paid in his presence, 
on the faith of a representation made with his 
privity, 18 bound to fulfil the purpose for which 
that representation was made.--- DAViIEs vt. DAVIES 
(1860), 3. L. T. 2835 6 Jur. N.S. 1320, 

220. ——.|-- Davey vr. Baines (1892), OT. L. R. 
20, C. AA. 

J—See, generally, WstopreL, Vol. XXI., 
pp. 287-402, Nos. 1019-1618; MishispReseENTATION, 
& Fraup, Vol. NXXAYV., pp. 55, 56, Nos. 494-510. 

221. Mutual contract between joint tenants — 
Where prior conditional contract by one to sell 
whole property./—-It is no objection to a mutual 
contract between A. & B., for the one to buy or sell 
from or to the other of them Ins interest in certain 
property, that at the tame of that contract there 
existed a conditional agreement by one of then 
with a third party to sell the whole property to 
him. 

Where, therefore, A. & 13., who were interested 
in equal moicties in certain land, mutually con- 
{tracted to buy from or sell to the other of them his 
interest, & at the time of that contract A. had 
conditionally agreed to sell the whole of the 
property to F. for a larger sum than the originally 
estimated value of half the property :—Held: 
A. & B. were not partners in the increased amount 
to be paid for the whole property, & A. was entitled, 
on a bill duly filed, to a decree for the specific 
performance of his mutual contract with B.— 
CARTWRIGHT &. INSOLE (1867), 16 L. T. 445. 

222. Agreement for compromise of suit—Some 
parties not consenting.|—-By his will made in Oct. 





219 i. PRepresentation.J-—-HAYDEN  v. 625; 3 O. W. 
SMITH & ANGUS (1887), 1 B.C. R,, 
pt. 2, 312.—CAN. 

219 ii. ~_F-A.-G, FOR ONTARIO 
®% GREAT LAkES Paper Co., Lp. 
(1921), 64 D. L. R. 159; 50 DL. KR. 
i$.—~— AN. to 

f. Conditional acceptance.) —O’BRIEN 
v. PRARSON (1012), 20 W. L. RK. 510; 
1 W.W. RR. 1126; 22 Man. L. 2.175; 
4D. 1L. R. 413,—CAN. 

g. o) —— WILEY ¢ TRUSTS 
ke Co, (1912), 22 U. W. RR. 





ment was loft 
& both 





D. L. lt. 409,--CAN. 


h. Sale to partnership — Condition 
for mutual payments by partners not 
Sulfiled.jJ—-It was a term. n an agree- 
ment for the sale of G.’s business, 
B. & D. that B. should pay $10,000 
in cash & that 1. should pay $10,000 
in the manner thercin se 
did not pay his $10,000. 
with a solr. acting for 
parties :—Held : 
formance cowd not be obtained by G. 
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1861, I. gave the bulk of his property to the six 
children of his two sisters of the whole blood. By 
a subsequent will, made in Jan. 1862, he gave the 
bulk of his property to his half sister 1. 

The will of Jan. 1862, was propounded by the 
husband of Kk. & the proof of it was opposed by 
two of the children of I’.’s sisters of the whole 
blood. Two suits were then instituted in the Ct. 
of Probate by the husband of K. to establish the 
will of 1862. These suits were consolidated & a 
trial took place, in the course of which a com- 
promise wus come to, the effect of which was that 
there should be a verdict for pltf. in that suit, he 
agreeing to charge the property passing under the 
wul with six several sums of £500 in favour of the 
six children of I*.’s two sisters of the whole blood. 
The terms of the compromise were indorsed on the 
brief of counsel for one of the two cluldren, & were 
signed by him & by piltf.’s counsel, & verbally 
assented to by all the six children, two of whom 
alone were parties to the suit. 

Certain of the six children who were not parties 
to the suit, afterwards entered caveals against 
the probate, & suits were instituted against them 
by EK. & her husband to establish the will, which in 
the result they succeeded in doing. 

On a bill by one of the six children, who was a 
party to the compromised suit, for specific per- 
formance of the compromise :---Held: the agree- 
ment for a compromise was to be binding only in 
the event of the six children consenting to be bound 
by 1t; but as certain of the children had repudiated 
it, & E. & her husband had been put to the expense 
of establishing the will, to avoid which expense 
they had agreed to the compromise, the agreement 
was null & void.—PLUMLEY v. HORRELL (1869), 
20 L. 'T. 473. 

223. Negotiations for compulsory purchase of 
land—Notice to apply for appointment of surveyor.| 
—-A notice by defts., a railway co., to treat for 
a part of pltf.’s manufactory, was met by a 
counter-notice by pltfs., requiring them to take 
the whole. Defts. then gave pltfs. notice of their 
intention to apply to the Board of rade for the 
appointment of a surveyor to determine the value 
of the premises comprised in the notice to treat, & 
of the further lands & hereditaments which pltfs. 
could lawfully require & had required defts. to 
purchase & take. Pltfs. then filed their bill, 
praying for a declaration that defts. could not take 
a part of the manufactory without taking the 
whole; whereupon defts. gave notice of their 
intention to withdraw from their notice to treat, 
offering to pay pltf.’s costs of suit up to that date ; 
but pltfs. declined the offer & insisted on an 
answer whieh was filed. The bill was then 
amended, &, as amended, prayed for a declaration 
that defts. were hound to take the whole manu- 
factory :—Held: defts.’ notice of their intention 
to apply for the appointment of a surveyor did not 
amount to a binding contract by them to take the 
property ; hence they were at liberty to withdraw 
their notice to treat; & specific performance as 
prayed by the amended bill refused.—GRIERSON v. 





W991i; 5 against D)., iuasmuch as the payments 
by D. & B. were mutually conditional 
& the agreement was never concluded. 
-- Dow », Bopy & GRAHAM (1014), 30 


W. L. I. 248.—CAN. 


k. Deed of sale not complete or 
final—But genuine & duly attested. J—- 
LALLA CHOONEBLAL NAGINDAS _ 0, 
R. SAWAECHUND NAMEDA (1835), 5 
W. RP. Cc. 111.—IND. 

l. Lime for payment & delivery 
of possession rescrved.}—Specifio per- 
formance will not bo decreed of an 


aae2 


9907, 


orth. 
The docu- 


specific per- 
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Sect. 1.—Contract not concluded : Sub-sect. 2. 
2: Sub-secis. 1 & 2, A.] 


CHESHIRE LINES COMMITTEE (1874), L. R. 19 Eq. 
83; 441. J. Ch. 35; 31 L. T. 428; 39 J. P. 220; 
23 W. R. 68. 
Annotation : --Refd. Ashton Vale Iron Co. vr. Bristol Corpn. 

(1901), 83 L. T. 604, 

Notice to treat.) — See ComMPuLSony 
PURCHASE OF Lanp, Vol. XI., pp. 174, 175, 226, 
Nos. 522-527, 1120-1128. 

224. Contract for purchase of bankrupt’s pro- 
perty—Scheme not accepted by creditors—Though 
approved by court.|—The trustce in a bkpcy. 
entered into a written agreement with defts. 
whereby it was agreed that defts. should purchase 
the assets of the bkpt. for such a sum as would 
pay the expenses of the bkpcy. & the preferential 
debts in full within fourteen days after the approval 
of the scheme by the ct. & a certain composition 
to the unsecured creditors, & that on the approval 
of the scheme by the ct. the bkpcy. should be 
annulled. The creditors by a requisite majority 
passed a resolution agreeing to the scheme of 
arrangement as proposed, but adding a clause that 
a bond should be given by defts. for payment. of 
the money. The ct. afterwards approved the 
agreement signed by defts., & annulled the bkpcy. : 
—Held: in an action by the trustees agaist 
defts. for specific performance of their agreement, 
the creditors not having accepted the scheme pro- 
posed in the form in which defts. had agreed to it, 
there had been no approval of the scheme by the 
ct. & the agreement could not be enforced against 
defts.—Lucas v. MARTIN (1888), 87 Ch. D. 597; 
Zt L. J. Ch. 2613; 58 L. T. 862; 386 W. BR. 627, 

le 

Agreements for lease.) -— See JiANDLORD & 
TENANT, Vol. XXX., pp. 371-375, 404, 405, Nos. 
343-384, 676-683. 

Contracts by corporations.) —- See CORPORATIONS, 
ue XIII., pp. 877-398, Nos. 1076, 1077, 1085- 

a. 

Contracts for insurance.|——See INSURANCE, Vol. 
XXIX., pp. 73-75, Nos, 326-342. 

Contracts for sale of land.|——-Sce Sate or Lanp, 
Vol. XL., pp. 12-18, 53, 54, Nos. 1-54, 348, 349. 
Agreement contemplating execution of 
more formal document.]|—See Contract, Vol. XII., 
pp. 83~89, Nos. 490-546 ; LANDLORD & ‘TENANT, 
Vol. XXX., pp. 372, 378, Nos. 362-371, 

Contracts for sale of shares in company.|}——Sce 
ea Vol. X., pp. 1139, 1140, Nos. 8019- 

052. 

Contracts for settlements.|—See SErrLEMENTS, 

Vol, XL., pp. 472-477, Nos. 212, 214, 222-253. 


Sect, 





Sect. 2.—CONTRACT NOT SUFFICIENTLY 
CERTAIN. 
SUB-SECT. 1.—IN GENERAL. 


225. General rule.|—BuXTON v. Lister, No. 143, 
ante. 

226. -|—(1) Specific performance of agree- 
ment refused under circumstances of inadequate 
consideration. 

(2) Undoubtedly every agreement, of which 
there should be a specific performance, ought to 
be in writing, certain, & fair in all its parts ~ 





agreement for the sale & purchase of 
land where the contract reserves the 
fixing of the time for delivery of 
possession for future arrangement & the 
parties do not thereafter make such 
arrapgement, The time for delivery & 


payment is a material 
contract.—DENNY  v. 
23 N. Z L. R. 719.—N.Z. 


PART III. SECT. 2, SUB-SECT. 1. 
225 1. General rule.J—An ugrecment 


SPECIFIC PERFORMANCE. 


HARDWICKE, C.).—UNDERWOOD v. HitTcHcox 


(1749), 1 Ves. Sen. 279; 27 EH. R. 1031. 

Annotations :—.48 to (1) Refd. Day v. Newman (1788), 2 
Cox, Hq. Cas. 77: Bower v. Cooper (1843), 2 Hare, 408 : 
Falcko v. Grav (1859), 5 Jur. N.S. 646. As to (2) Refd. 
Mason v. Armitage (1806), 13 Ves. 25. 

227. .|—Specific performance of marriage 
articles refused, on the ground of their being incon- 
sistent, uncertain, & unintelligible—FRANKS v., 
MARTIN (1759), 1 Eden, 309; 28 K. R. 704. 

228. .|—I lay 1t down as a general pro- 
position, to which I know no limitation, that all 
agreements in order to be executed in this ct. 
must be certain & defined ; secondly, they must 
be equal & fair; for this ct., unless they are fair, 
will not exccute them; & thirdly, they must be 
proved in such a manner as the law requires (LORD 
LOUGHBOROUGH, C.).— WALPOLE (LORD) v. ORFORD 
(LORD) (1797), 3 Ves. 402; 30 1. R. 1076. 
tnnotations -—Consd. Re Oldham, Hadwen v. Myles, 11925) 

1Ch.75. Refd. Denyssen v, Mostert (1872), 8 Moo. P. C. C. 

N.S. 502, Stone v. Hoskins, [1905] P. 194; In the Hatate 

of Heys, Walker v. Gaskill, (1914/1 BP. 1923; Gray v. Por- 

rvetual Trustee Co., [1928] A.C. 391;  Mentd. Crosbie v. 

MacDoual (1799), 4 Ves. 610; Burton v. Newbery (1875), 

1 Ch. D. 234. 

229. .j---PARIS CHOCOLATE Co, uv, CRYSTAL 
PALAcE Co., No. 98. ante. 

230. -——.|--A corpn. passed a resolution for 
granting to pltf. a Jong lease of waste lands by the 
sea, ‘ opposite ’’ his property, to be stumped out 
by him & a committee of the corpn., for the 
erection of a terrace. He fell out with the com- 
mittee about the boundaries, & in 1860 took what 
land he thought proper & erected the terrace, & 
he paid the nominal rent, 10s., to 1865. After 
many disputes, an action of ejectment was com- 
menced in 1869, On bill filed. the ct. restrained 
the action, & at the hearing the Vice-Chancellor 
decreed specific performance, with hberty to the 
parties to apply in chambers as to the agreement : 
—Held: the ct. could not decree specific pertorm- 
ance without ascertaining the agreement.—CRrook 
v, SEAFORD CuoRPN. (1871), 6 Ch. App. 5013 25 
1.1; 355. P. 804; 19 W. RR. 938, 1. C. 
Annotations -—Distd. Hoare v. Kingsbury U. C., [1912] 2 

Ch. 452. Refd. Hunt vr, Windledon L. B. (1878), 3. C. bP. D. 

208: Melbourne Banking Corpn. v. Brougham (1879), 48 

L. J. PB. CG. 12:3 Hoare v. Lewishain Corpn. (1901), 85 

L. YT. 288, 

231. — .|—-The ct. cannot either by specific 
performance or the award of damages enforce 
a contract which it is unable to interpret 
(McCarbik, J.).—Counry Horen & WINE Co, 
Lrp, v. Lonpon & Nori WESTERN Ry. Co., 
[1918] 2 K. B. 251; 87 L. J. KB. 8495; 119 
1. JT. 383 8£'T. L. R. 8983.17 L. G. R. 2743 on 
appeal, [1921] 1 A. C. 85, Ae I 
.J—See, also, BUILDING CONTRACTS, Vol. 
VIL... pp. 400, J01, Nos. 265, 260, 207, 272. 

232. Circumstances affecting defence of uncer- 
tainty—Conduct of parties—-Between agreement & 
action.|—-In a suit for specific performance of an 
agreement, vague in its language, a ct. of equity, 
having regard to the terms of such agreement, will 
consider the surrounding circumstances & conduct 
of the parties in dealing with the property com- 
prised in it, in the interval between the making 
of the agreement & the commencement of the suit 
for its enforcement. 

YP. & co. entered into an agreement in writing 
with O. & co. for the transfer to them of the 
unexpired term of a lease held by PB, & co. of land 

















leading to difficulty in its working out, 
but intelligible, is not too uncertain 
for specific performance.—FORBES v. 
CLARTON (1878), 4 V. L. §. (Eq.) 22.—— 
AUS. 


art of such 
ERR (1903), 


Part JJJ.—DeErences tro CLAIM FoR SPECIFIC PERFORMANCE. 


& houses at Shanghai, & to build or finish certain 
houses thereon; to proceed with the building at 
once; to consult O. & co.’s wishes in building the 
houses then in progress, & in building other houses 
not then commenced. O. & co., on their part, 
agreed to take the term so to be transferred, & to 
ay a certain rent divided into three portions, 
the liability for each portion to begin from the 
time when the house to which that portion related 
was finished by P. & co., & possession delivered 
over by them to O. & co. Both parties further 
agreed that a proper contract should be drawn for 
their mutual exccution by a solr. named by them. 
No. such contract, lowever, was exccuted. 
Possession was given, & the buildings altered by 
P. & co. at O. & co.’s instance :—Held : decrceing 
specific performance of such agreement, (1) the 
terms of the agreement expressed with sufficient 
clearness the intentions of the parties to bind them, 
from the time it was made, to do the several acts 
stipulated for each to perform; (2) the stipula- 
tion that a proper contract should be made by a 
legal adviser was so isolated from the other 
stipulations in point of sequence that it might 
be performed either directly after the signing of 
the memorandum of agreement or when possession 
was given of the first house specified, or at any 
subsequent tine, either before or after the com- 
pletion of all or any of the houses to be erected ; 
(3) that part of the agreement which provided that 
the wishes of O. & co. should be consulted in 
erecting the buildings was not so vague or inde- 
finite as to render the contract: impossible to be 
enforced, having regard (a) to the surrounding 
circumstances, & (b) to the fact of a part per- 
formance by O. & co. in respect of the buildings 
& alterations of the houses.-—OXFORD v, PROVAND 
({868), L. Re 2 PLO. 1353 5 Moo. PLC. CL NLS. 
150; 16 Is. R. 472, PLC, 
afnnotations -—.18s to (3) Reid. Waring & Gillow v. Thompson 

(1912), 29-1 LL. RR. 154.) Generally, Refd. Coatsworth vr. 

Johnson (1885), Cab & El. 543, Hembrow ev ‘lalbot 

(1892), 36 Sol Jo 712, Parkin v. South Hetton Coal Co. 

(1907), 97 Le tT. 98, 

233. Plaintiff insisting on particular construction 
of obscure contract—Specific performance of 
different construction refused.}—-PItf. oflered to 
take a lease of furnaces from deft., conditionally 
upon his being able to make arrangements with 
other persons as to ore. <A loosely drawn memo- 
randum was shortly afterwards signed by the 
parties, substituting certain other rents for the 
rents mentioned in the letter, which in other 
respects was to form the bast of the agreement. 
Deft., understanding that the lease was to begin 
immediately, offered possession to pltf. at onee, 
but pltf. refused to take it, as he had not. yet made 
arrangements for ores, & continued to treat the 
agreement as conditional on his making those 
arrangements. Ultimately the parties differed 
as to the covenants to be inserted in the lease, & 
pltf. commenced his action for specific performance: 
—Held: although where an agreement is clear 
the ct. must act upon its own view of the con- 
struction without regard to the view entertained 
by the parties. yet where a party has throughout 





PART III. SECT. 2, SUB-SECT. 2.—A. 

235 i. General rule—Terms must be 
certain,J-—The ct. will not enforce 
specific performance of a contract 


there was & 


Gr. 573,.—CAN. 





where the terms of the contract aro 235 iii. 

ambiguous & in part defective.— specifically 

O'BRIEN v. GOODSELL (1878), 1 fair & certain in its terms, & founded 

N. S&S. W. S. CG. R. N. S. (Eq.) 6. on good consideration. —EaRLEY vt. 

-—AUS. McGiun (1864), 11 Gr. 75.—CAN. 
238 il. ——,)—Specifie per- 235 iv. 








formance will not bo decreed where the 


terms of the contract signed are 21 Man. L. 


uncertain, nor whero tt is plain that 
misunderstanding. — 
MCLAUGHLIN 1, WHITESIDE (1859), 7 


»/—A contract to be 
erformed must be equal, 








-+—STRATHCLAIR 1. 
CANADIAN NORTITERN [Ky 
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insisted on one construction of an obscure agree- 

ment, he cannot get specific performance on the 

footing of the opposite construction.— MARSHALL 

v. BERRIDGR (1881), 19 Ch. D. 233; 51 L. J. Ch. 

329; 45 L. T. 599; 46 J. P. 279; 30 W. R. 93, 

CG. A. 

Annotations -—Refd. Rock Portland Cement Co. ». Wilson 
(1882), 52 L. J. Ch. 214; Wood wv. Aylward (1887), 57 
L.'V. 54, Ie Lander & Bagley’s Contract, [1892] 3 Ch. 41; 
Oxford Corpn. v. Crow (1893), 69 L. FT. 228; KMdwards v. 
Jones (1921), 124 L. VY. 740; Berners v. Fleming, [1925] 
1 Ch. 264. Mentd. Furness ». Bond (1888), 4 T. L, R. 
457; Humphery v. Conybeare (1899), 80 L. ‘I. 40; Curtis 
vr B.UL RR. T. Co. (1912), 28 'T. L. 1. 353. 

234. Application of rule to contracts for settle- 
ments. |— Jie CLARKE, COOMBE 7. CARTER, No. 935, 
post, 

Instruments void for uncertainty.|—Sec DEEDS, 
Vol. XVII, pp. 359-362, Nos. 1705-1786. 


SuB-sEcT. 2.— UNCERTAINTY AS TO TERMS. 
A. In General. 


235. General rule—-Terms must be certain.]— 
PLAYFORD v. PLAYFORD, No. 794, post. 

236. —- .]—One of two tenants in common 
in fee of lands containing mines of coal & iron 
entered into a negotiation for a lease of minerals, 
& wrote a letter stating his willingness to grant a 
lease on the terms of a paper referred to in the 
Jetter. There were two papers, each of which 
in some respects answered the description in the 
Jetter. One of these purported to be terms for 
letting & taking ‘‘ coals, etc. ’’ under the lands 
in question, but contained no more definite descrip- 
tion of the minerals which were the subject of it. 
In a suit by the proposed lessee for specific per- 
formance as to the moiety belonging to the tenant 
im common who had written the letter :— Held: 
even if, as pitf. contended, 1t was shown to be 
the above paper, its terms were too indefinite to 
be capable of being enforced  specifically.— 
Prick ve. GRIFFITH (1851), 1 De G. M. & G. 80; 
214. 3.Ch. 78; 18 L. T. 0.8. 1903; 15 Jur. 1093 ; 
42 EF. R.482,L. 00. 

Annotations *—Expld. Naylor v. Goodall (1877), 47 L. J. Ch. 

53. Mentd. Dawson v. Newsome (1860), 6 Jur. N.S. 

625; Burrow v. Scammell (1881), 19 Ch. D. 175; Lumley 


v Ravenscroft, 11895) 1 Q. B. 683; Heater v. Pearce, 
{1900)1 Ch. 341. 


237. .|-—- Bill for the specific perform- 
ance of an agreement made between patentees for 
the use of their respective patents, embodied in 
an order at visi prius, defts. admitting that they 
were bound by the agreement, & that it ought 
to be specifically performed, but disputing its 
meaning, dismissed without costs, on the ground 
that the agreement was framed in terms which 
were incapable of any certain construction.— 
TATHAM v. PLATT (1852), 9 Hare, 660; 68 E. R. 
678. 

238. |—C. S., a corn merchant, 
residing at B., & carrying on business in the towns 
& throughout the district traversed by a railway 
of defts., in 1846 entered into an egreement with 
them that he would, in consideration of defts. 
granting to him, yearly & every year, during so 

















235 v. .}—Equity will not 
decree a specific execution upon a 
contract, the terms of which are un- 
certain as to its extent.—HARNRETT wv. 
A aa (1805), 2 Sch. & Lef. 549.— 


235 vi. -.}—TOTTENHAM Uv. 
TOWNSEND (1856), 5 I Ch. R. 225.—IR. 
235 vii. .J—JAGADIS CHAN- 
DRA DEO DHABAL v. SATRUGNAN DEO 
DHABAL (1906), I. IL. R. 33 Cale. 1065. 








Co. (A9TD, 


Rt. 555.—CAN. —IR. 
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Sect. 2.—Contract not sufficiently certain: Sub-sect. 
2, A. & BL; sub-sect. 3, A.) 


long a time as he should carry on business at B., 
a free pass over their line between the towns of B. 
& C., have, for so long a time as the scale of charges 
of defts. & of a certain canal co. should bear the 
game proportion to each other as they then bore, 
all his goods carried by defts. in preference to the 
said canal co. That arrangement continued down 
to 1849, when pltf., at the request of defts.. to 
prevent the annoyance to them of constant applica- 
tions for free passes, consented to pay £5 as a 
nominal consideration for such free passes. This 
arrangement continued down to 1857, when, after 
a long correspondence on the subject, arising out 
of pltfs.’s application for a renewal of the pass, the 
defts. refused to renew it. The alleged agreement 
of 1845 was not. executed by or on behalf of defts. 
A bill was filed by pltf. for the specific performance 
of the agreement, &, on demurrer for want of 
equity, the ct. held that the agreement, being 
unilateral in its nature, & uncertain in its terms, 
could not be specifically enforced, & therefore the 
demurrer must be allowed.— Sruraie v. MIpLAND 
Ry. Co, (1858), 4 Jur. N.S. 273: 6 W. RB. 233. 

239. —---+]/—In order to sustam the case 
made by the bill [for specific performance | it 1s 
necessary that the agreements relied upon should 
be both precise & accurate in their terms (STUART, 
V.-C.).—- EURUPEAN & AMERICAN SUBMARINE TELE- 
GRAPIE Co., Len. v. Hiiior (1865), 12 L. T. 416. 
-.|—Where an agreement 1s in its 
terms so uncertain as to raise a doubt as to its true 
effect, whether to be considered as a purchase of 
premises or a lease, a demurrer will lie to a bill for 
a specific performance of i1t.— DoOLLing v. EVANS 
(1867), 36 L. J. Ch. t743 15 1. T. 604; 15 W. R. 
394; 31 J. P. Jo. 375. 

241, —-— - -— -|-—Where the terms of an agree- 
ment are doubtful & obscure, & the ct. cannot see 
what the parties intended to pass under it, an 
order for specific performance will not be made.— 
DAGGETT v. HILLIER (1885), 1 T. L. IR. 449, 

242. General terms certain—Uncertainty as to 
subsidiary terms.]|—SoutH WatLeEs Ry. Co. v. 
WYTHES, No. 46, ante. 

243. -- -|—If an agreement about a sub- 
ject matter which is certam, 15 in intelligible 
language, & the stipulations contained im the 
agreement are perfectly certain, this ct. will give 
effect to the agreement, although certain rights 
consequent upon those stipulations may have to 
be determined, which the ct. either cannot or is 
not asked to decide.—BEWLEY v. HANCOCK (1856), 
6 De G. M. & G. 391; 261. T. O. S. 264; 2 Jur. 
N.S. 289; 43 E. R. 1285, L. ©. 

244. Contradictory evidence of terms.|—Bill for 
specific performance of an agreement dismissed : 
the agreement appearing from letters produced to 
have been different from that set up by the bill & 
proved by one witness.—LEGH v. HAVERFIELD 
(1800), 5 Ves. 452; 31 KE. R. 678. 

245. -|~-Specific performance of a_ parol 
agrecmnent for the sale of an cstate, proved by one 
witness, confirmed by part performance, by taking 
possession, & acts of ownership, refused; there 
being some inconsistencies in the testimony of the 
witness, which, with other circumstances, placed 




















PART Ill. SECT. 2, SUB-SECT. 2.—B. 


m. Covenant to build house under 
certain value within spenfied time, |— 
ROBERTHON v. PATTERSON (1885), 10 
O. It. 267.—-CAN., 


_ B. Agreement conditional on reorgan- 
yaation of company \-- BRUNDAGE 1, p- 


o. Agreement 


HOWARD, SWINYARD & NIAGARA RIVER 
Baers Co. (1885), 13 A. RR. 337.— 


to give 
collateral security for loan.}-—FOSTER v. 
RusSELL (1886), 12 O. R. 136.—CAN. 

Uncertainty as to terms of payment. | 


SPECIFIC PERFORMANCE. 


the terms of the contract in doubt.—REYNOLDS v. 
WARING (1831), You. 346; 159 E. R. 1026. 

246. -|—If the writing which purports to 
be the agreement of the parties is so expressed as 
to give the purchaser more than the actual agree- 
ment between the partics would entitle him to, it 
is perfectly clear that the vendor may show what 
the real agreement was, by way of defence to a 
bill by the purchaser seeking the specifle perform- 
ance of the subject of the inaccurately expressed 
writing. It must be admitted that deft. who sets 
up such a defence undertakes a task of difficulty, 
but that difficulty is diminished where the meaning 
of the writing is itself in any respect doubtful, & 
it is still further diminished where, as in this case, 
a conveyance has been executed, for the purpose 
of completing the agreement, & that conveyance 
not only accords with the construction of the agree- 
ment for which the vendor contends but has been 
accepted by the purchaser (WIGRAM, V.-C.).— 
HUMPHRIES v, HORNE (1844), 3 Hare, 276; 67 
bh. R. 386. 





B. Particular Terms. 


247. Agreement for grant of ‘‘ child’s part ’’— 
Contract in consideration of marriage.|]— SILVES- 
TER’S CASE (1619), Poph. 148; 79 E. R. 1248. 

248. Uncertainty as to time from which rent 
payable. |—(1) Inadequacy of valuc is not an objec- 
tion to decreeing specific performance, unless the 
inadequacy is so great as to prove fraud, or that 
the parties could not have intended to execute the 
contract. 

(2) Objection was raised to the specific perform- 
ance of this alleged contract, which was founded 
upon the uncertainty introduced by the memo- 
randum of Nov. 15, which provided for the pay- 
ment of the rent ‘ henceforward,” although the 
proposal of Nov. 14 accepted without qualification 
on Nov. 15 provided that no rent should be paid 
durmg the life of pltf. (LoRD CoTTENHAM, C.).— 
CALLAGHAN v. CALLAGHAN (1841), 8 Cl. & Fin. 
374; 8 KE. R. 145. 

249. Stipulation respecting disposal of purchase- 
money—‘‘ Large portion ’’ to be left in business 
sold.|—(1) The terms “ goodwill, etc.,”’ in a contract 
for the sale of a foundry, are not so uncertain as 
alone to prevent a decree for specific performance 
of it; for the words ef eelera point to things neces- 
sarily connected with & belonging to the goodwill, 
& to be defined in the conveyance, 

(2) Specific performance of an agreement to 
purchase one-third of a foundry refused, on the 
ground of uncertainty ; the contract not specifying 
what portion of the purchase-moncy was to be left 
in the business, but only a “ large portion,” & not 
stating when it was to be paid, or how to be secured, 
& what interest was to be allowed in the mean- 
while.—Coorper v. Iloop (1858), 26 Beav. 293 ; 
28 L. J. Ch. 212; 32 L.T. O.8.171; 4 Jur. N.S. 
1266; 7W. 2. 838; 53 E.R. 911. 

250. Agreement regulating rights to future 
patents—Uncertainty as to duration.|—Specific 
performance of an agreement between four persons, 
regulating the right to all their future patented 
inventions, refused, on the following grounds: 
(1) it was too vague & uncertain as to its duration ; 
(2) it involved a contract for personal services of 


—CLEMENT 1, MCFARLAND (1912), 23 
O. W, ht. 613; 4 O. W. N. 448 8 
D. L. R. 226.—CAN. 


q. Promise by 
resell for purchaser at 


purchase.) —— FLETCHER 
(1914), 27 W. lL. BR, 896; 


unspecified land broker to 
profit or re- 
v. HOLDEN 
6 WwW Ww. R, 
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an uncertain duration ; (3) the want of mutuality 
in regard to one of the stipulations.—Firtri v. 
RIDLEY (1864), 33 Beav. 516; 55 E.R. 4683; affi., 
4 New Rep. 415. 

251. Agreement for purchase of lease—-Length 
of term not mentioned.|—An agreement for the 
nurchase of a lease, which does not mention the 
length of the term granted by the lease, is void 
for uncertainty, & cannot be enforced.—-SOUTHERN 
vy. LIARRIMAN (1866), 14 W. R. 487, L. C. 

252. Covenant in tenancy agreement—‘‘ With 
the option of renewal.’’|-—Premises were let by 
agreement in writing not under seal, for a term of 
three years commencing from a certain date at a 
clear yearly rental of £80 & £8 yearly for the use 
of water, payable on the usual quarter days, ‘‘ with 
the option of renewal ” :-—~Held : the words “ with 
the option of renewal” were sufficiently definite 
to enable the ct., at the instance of the tenant, to 
carry them out by a decree for specific performance 
for a renewed agreement for the same period, on 
the same terms, except as to renewal, as those 
contained in the agreement.—L&Ewis v. STEPHEN- 
son (1898), 67 L. J. Q. B. 2065 78 L. TV. 165. 

Uncertainty in terms of building contract 
Specification to be agreed.|—See BUILDING CoN- 
TRACTS, Vol. VIT., p. 400, Nos. 267, 269. 

Terms of agreement for lease.| --See LANDLORD 
& TENANT, Vol. XNXN., pp. 410, 417-419, Nos, 
725, T87-S13. 

Terms of agreement for separation.|—-See ll1us- 
BAND & Wirtn, Vol. XXVIL, p. 242, No. 2182. 

Terms of family arrangements.}-—See KAMILY 
ARRANGEMENTS, Vol. XAATY., p. 954, Nos. $3. S4. 

Terms of contract for sale of land.|- See MINES, 
Vol. XXXIV., p. 662, Nos. 605, 600; SALE oF 
Lanp, Vol. XL... pp. 16, 810, Nos. 38. 2648 -265 1, 











3.- -UNCERTAINTY Ab TO SUBJECT- 


MATTER. 
AA. In General. 


253. Subject-matter must be certain.!-—A bill 
will not lie to compel the performance of an agree- 
ment to build an house; but it will to compel a 
conveyance of land, because there is a thing certain 
to be conveyed.—LRRINGTON v. AYNSLY (1788), 2 
Dick. 692; 2 Bro. ©. C. 341; 21 BE. R. 440. 
-{nnotation ;-—Consd. Flint v. Brandon (1803), 8 Ves. 159. 


254. —--- Proved as described.]—Qu. : to obtain 
a specific performance of a contract the subject 
must be proved as described. 

In order to decree a specific performance of the 
first agreement, the subject must be proved, as it 1s 
described (LORD JW LpoN, C.).— DANIELS v. DAVISON 
(1809), 16 Ves. 249; 3838 EK. RR. 978, L. C. 3) subse- 
quent proceedings (1811), 17 Ves. 438, L. C. 


Annotations :—Reld. Holmes v. Powell (1856), 8 De G. M. & 
G. 572: James v. Lichfield (1869), L. BR. 9 WMq. 415 Carroll 
v. Keays, Keays v. Carroll (1873), 22 W. R. 243, Caballero 
«. Henty (1874), 9 Ch, App. 447: Jellis vr. pi ae (1897), 
76 L. 1. 522; Lowis vo. Stephenson (1898), 67 GL. J. Q. B. 
296. Mentd. Bozon v. Williams (182%), 3 Y. & J. 150; 
Miles 7. Langley (1831), 2 Russ. & M. 626; Brunton v,. 
Neale (1844), 9 Jur. 338; Penny v. Watts (1850), 2 De 
G. & 8m. 501; Bailey v. Richardson (1852), 9 Hare, 734; 
Barnhart ¢. Creeushields (1853), 9 Moo. P. C. C 18; 
Koight v. Bowyer (1858), 2 De G. & J. 421; Welehman 
v. Coventry Union Bank (1860), 8 W. R. 729; Beevor v. 
Luck, Becvor vr. Lawson (1867), L. R. 4 Ka. 537; Hughes 
y», Seanor (1870), 18 W. R. 1122; Cavander vr. Bulteel 
(1873), 9 Ch. App. 70: Phitps v. Miller (1875), L. I. 10 
Cc. P. 420; Hunt » Lack, {1901] b Ch. 45, Green v. 
Rhoinberg (1911), 104 L. TT. 1495 Reever v, Pope, [1914] 
2K. B, 284; Ashburton ». Nooton, (1915) 1 Ch. 274. 


SUB-SEC'T, 


693; 17 DL. R. 461; 19 BG R. 
567.—CAN. 

r. Agreement to return agreement.) 

agreement that a party there- 


to ‘“‘ agrees to give back an agres- 
ment on the farm for the said amount 
of $700,” is so uncertain that the ct. 
in the total absonce of anything to CAN, 
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255. Reasonable description necessary. |— 
In order to form a contract by letter, of which the 
ct. will decree a specific performance, nothing more 
1s necessary than that the amount & nature of the 
consideration to be paid on one side, & received on 
the other, should be ascertained, together with a 
reasonable description of the subject matter of the 
contract. It is the clearly established doctrine 
that the ct. will carry into execution an agreement, 
so constituted. It is not necessary to be satisfied 
that the parties actually meant the same thing, 
provided a clear assent be given to a certain pro- 
position arising de facto out of the terms of the 
correspondence.—KENNEDY 1, LEE (1817), 3 Mer. 
4413 36 HB. R, 170, L. GC. 

Annotations :~--Consd. ‘Thomas vt. Blackman (1814), 1 Coll. 
301; Cayley v. Walpole (1870), 39 L. J. Ch. 609; Preston 
v. Tuck (1884), 27 Ch. D2497. Refd. Thornbury v. Bovill 
(1842), 1 Y. & C. Ch. Clas. 554.5 Chinnoek v. Ely (1865), 
4 De G. J. & Sm. 638, Baumann ev. James (1867), 16 
LL. T. 165; Rossiter er. Miller (1878), 3 App. Cas. 1124; 
Hawkesworth +. Chaffey (1886), 54 fh. 7. TD: Chilling- 
worth rv. Esche (1923), 129 L. T. 808. Mentd. Churton 
v. Douglas (1859), John. 174; Lewks ¢. Brask (1877), 37 
L. T. 738; Reynolds «. Bullock (1878), 47 L. J. Ch. 773; 
Ginesl v. Cooper (1880), 14 Ch. D 596: Pearson ¢. Pearson 
(1884), 27 Ch. 9). 145. 

256. — Small inaccuracies immaterial.]-— 
LorD THURLOW used to say that the jurisdiction 
of a ct. of equity to compel a specific performance 
must have been founded upon the notion of its 
being against conscience to take advantage of smal] 
circumstances of variation in the description of the 
thing contracted for (LORD ELDON, C.).—STEWART 
vy. ALLISTON (1815), 1 Mer. 26; 35 1. R. 587, 1. C. 
alnnotations —Consd. Denny vr. Hancock (1870), 18 W. R. 

066. Reid. Trower vr. Newcome (181u, 3 Mer. 704, 

scott m Hanson (1826), 1b Sim. 13; Taylor 7. Martindale 

(IS42), 1 ¥. & C. Ch. Cas. 658, Brooke ». Rounthwaite 

(’U8t6), 5 Hare, 298; Price vr. Macaulay (1852), 2 De 

G. M. & G. 339; Leyland vo Tihngworth (860), 2 De 

Go. & J, 248. Mentd. Flight vr eee htt) 1 Bing. 








N. ( 370: Gibson ve. D’Mste (1843), 2 YY. & C. Ch. Car. 
X12, Re Davis & Cavey (U888), 40 Ch. D. 661. 
257. -—— .|--A bill of sale assigned (inter alia) 


all the book debts due & owing or which might 
during the continuance of the security become due 
& owing to the mtgor. :—Held: the assignment of 
future book debts, though not limited to book 
debts in any particular business, was sufficiently 
defined & passed the equitable mterest in book 
debts incurred after the assignment, whether in 
the business carried on by the mtgor. at the time 
of the assignment. or in any other business. 

No doubt an assignment may be so indefinite & 
uncertain in its terms that the cts. will not give 
effect to it’ because of the impossibility of ascer- 
taining to what it is apphcable. But that is cer- 
tainly not the case with such an assignment as 
that which we are now considering (LORD ITERS- 
CULELL).—TAILBY v. OFFICIAL RECEIVER (1888), 
13 App. Cas. 523; 58 L. J. Q. B. 75; 60 L. T. 
162; 37 W. R. 5138; 47. L. RK. 726, H. Lo 3 revag. 


S. (. eub non. OFFICIAL RECEIVER v. 'TATLBY 
(1886), 18 Q. B. D. 25, C. A, 
_innotations - —Consd. 2e Wait, (1927] 1 Ch. 606. Refd. Re 


Qarke, Coombe v. Carter (1887), 36 Ch. D. 3483; Fe 
Turean (1888), 10 Ch. D. &: Western Wagon & Property 
Yo. vr, Woot, [1892] 1 Ch. 271; Ae Ellenborough, Towry 
haw c. Burne, {1903} 1 Ch. 697: Re Reis, Hz p. Clough, 
{1904] 2 Kk. B. 769; anata Paper Mills of Canada 1. 
Quebec Bank (1913), 83 GL. J. P. C. 67; British Union & 
National Insee. vr. Rawson, (1916] 2 Ch. 476; Performing 
Right Soc. v. London Theatre of Variotics, [1924] A.C. 13 
Kursell v. Timber Operators & Contractors, [1927] 1 K. B. 
208. Mentd. Re Pyle Works (1890), 44 Ch. D. 5343 
Re Kolcey, Tyson _v, Kelcey, [1899] 2 Ch. 530; Nelson v. 
Faber, [1903] 2 K. B. 3673; &e Yorkshire Woolcombers 
Assocn., Houldsworth v. Yorkshire Wooleombers Assocn., 
[1903] 2 Ch. 284; Re Dallas, [1904] 2 Ch. 385; Re Kitz- 


explain it, cannot order specific per- 
formance.—CAMPBELL tv. Barc, [1917] 
1 W. W. R. 283; 27 Man. &. R. 191,— 
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Sect. 2.—Contract not sufficiently cerlain: Sub-sect. 
3,A.& B.; sub-sects. 4, 5,6 & 7.) 
gerald, Surman +. Fitzgerald, {1904} 1 Ch. 573; Ward 
Lock v. Long, [190°] 2 Ch. 550; ales v. Bromley, [1912] 
3 K. B. 474; Ke Cope, Marshall v. ope (1914), 110 L. T. 
905; Re Vind, Industrials Finance Syndicate v. Lind, 
(1915] 2 Ch. 845; National Provincial Bank of England 
v. United Electric Theutres, [1916] 1 Ch. 1382; Horwood 
v. Millar’s Timber & Trading Co., [1917] 1 K. B. 305; 
London County & Westminster Bank v. Tompkins (1918), 
a eth K. B. 662; Re Smith, Franklin v. Smith, [1928] 


Indentification of subject-matter.|—See DEEpDs, 
Vol, XVII, pp. 287, 324, 325, Nos. 985, 1342, 1346, 
1357. 


B. Particular Instances. 

258. Agreement ‘‘ to build house on glebe land ”’ 
-—Covenant for benefit of church.]|—ALLEN v. 
ee (1708), 2 Iq. Cas. Abr. 17; 22 K. R. 
14, L. C. 

Annotation :—Consd. Mosely rv. Virgin (1796), 3 Ves. 184. 

259. Agreement for sale of land—Partly freehold 
é& partly Je2z.ehold-—Boundary not distinctly de- 
fined’ 4) A party having agreed to purchase 
peemises stated to be partly freehold & partly 
leasehold cannot, in the absence of fraud, conceal- 
ment or misrepresentation on the part of the 
vendor, resist a specific performance of his contract. 
merely on the ground that the exact position of 
the boundary line between the freehold & leasehold 
portions cannot be ascertained, & this would be 
sO, even assuming for the purpose of argument 
that a vendor who contracts to sell property partly 
freehold & partly leasehold is. in the absence of 
specific stipulations, to be considered as bound to 
show what part is freehold & what leasehold. 

(2) Abandonment of a contract may be waived 
by the subsequent conduct of the parties.--MONKO 
v. TAYLOR (1852), 3 Mac. & G. 713; 21 L. J. Ch. 
525; 19 L.T.O.S.97; 42 BF. R. 434, LC. 
Annotation :—Generally, Refd. Abbott v. Calton (1853), 22 

L. J. Ch. 936. 


260. ———_ *‘ All his estate & interest.’’|—-An 
agreement by a vendor to sell ‘‘ all his estate & 
interest ’’ in certain premises is primd facie good ; 
& does not necessarily mean an agreement to sell 
an estate in fee simple, but may mean an equity 
of redemption only.—PriIppLE v. Woon (1864), 4 
New Rep. 320. 

261. ‘*So much as may be necessary.’’|— 
An agreement to give so much of a thing as may 
be necessary for a specified purpose confers a right 
of a nature known to the law, & is not open to the 
objection of uncertainty.- RUMBLE v. JIEYGATE 
(1870), 18 W. FR. 749. 

Ageoation :—Mentd. Bolton v. Bolton (1879), 1) Ch. D. 








PART III. SECT. 2, SUB-SECT. 3.—B. LISTER 1. 
t. Agreement for sale of land — 


Nest to railway station as soon as laid 


ForsYTH (N. 5S.) (1884), 
125. C. R. 1.--—CAN 


d. Agreement for sale of shares.) 


SPECIFIC PERFORMANCE. 


262. Doubt as to vendor’s title.| —-Bristow 
v. Woon, No. 1585, post. ; 

.|—See Sate or Lanp, Vol. XI., p. 
109, No. 868. 

263. Agreement for lease of glebe—‘‘ Except 
thirty-seven acres thereof.’’}—An incumbent. agreed 
to grant, at a future period, a lease of his glebe, 
containing about four hundred & thirty-seven 
acres, ‘‘ except thirty-seven acres thereof,” which 
were not specified :—Held: the contract was not 
void for uncertainty.—.JENKINS v. GREEN (No. 1) 
(1858), 27 Beav. 437; 28 L. J. Ch. 817; 6 Jur. 
N.S. 304; 54 E.R. 172; affd. sub nom. GREEN 
v. JENKINS (1860), 1 De G. F. & J. 454, 1.0. & 
Jaks 
Annotation :— Mentd. Savill v. Bethell, [1902] 2 Ch. 523. 

Agreement for sale of colliery plant & stock— 
‘‘The property.’’]|—See Contract, Vol. XII., p. 
150, No. 1033. 

Covenant to settle interest under will—Undefined 
spes successionis.|— See SETTLEMENTS, Vol. XL., 
pp. 474, 475, 516, Nos. 225, 230, 6183. 

Description in agreement for lease.|—See LAND- 
Lorp & TENANT, Vol. XXX., pp. 371, 377, Nos. 
343, 411, 412. 











SuB-SECT. 4.—UNCERTAINTY AS TO PRICE, 

264. Sum agreed indefinite-- Increase on specific 
sum to be realised at auction.|— A. agreed to sell 
an estate to B. for £3,000, ‘‘ & the further sum of 
20 per cent. on any sum the property might 
reahse above that sum at the sale by auction 
advertised to take place’ the next. day. J3. with- 
drew the estate from the sale :—Held: the con- 
tract was sufficiently certain, & might be enforced. 
-~—-LANGSTAFEF v, NiIcHoLson (1858), 25 Beav. 160 ; 
53K. RK. 597. 

265. Payment in shares—Value of shares 
unascertainable.| —- Held: specific performance 
could not be decreed of a contract between pltf. & 
deft. by which the latter agreed to transfer to the 
former a farm in the Transvaal on which deposits 
of tin ore had been found 1n consideration of 3,700 
shares of £5 each in a syndicate to be formed for 
the ‘‘ purpose of developing ”’ the same as a mining 
property, the 3,700 shares to represent applt.’s 
holding m a syndicate of 12,000 shares. 

The price to be paid by pltf. was wholly uncer- 
tain. It was to consist of shares in a syndicate 
whose purpose of development there was no 
evidence to define, either as to the nature & extent 
of the operations contemplated or as to what the 
parties meant by it, the value of the shares 
depending upon the adequacy of working capital 





W. 1. R. 667.—CAN. 


7 On the basis of fifty 
cents a thousand stumpage net.”’J-—-A 


out,}—It having been ascertained that -—BELL v. NORTHWOOD (1886), 3 contract for the sale of standing 
a railway co. intended to have o Man. L. R. 514.—CAN. timber which states that the price is 
station on deft.’s land, he contracted e. Grant of right of way in lease to be “on the basis of fifty conts a 


to sell to pltf. a quarter of an acre 
next to the railway station as soon as 
laid out. The co. having afterwards 
located the station ground, but not 
the position thereon of the tntended 
station house :—Held: pltf.’s parcel 
could not be ascertained until the 
locality of the station house was 
determined, & until then a bill to 
enforce specific performance was pre- 
mature.-—CARROLL v. CASEMORE (1873), 
20 Gr. 16.—CAN, 

a. ——-.]—STRETTON 1. 
(1876), 24 Gr. 20.—CAN. 

b. —-—.}—-ROGERs v. HEWER (1912), 
19 W. L. R. 868; 1 W.W. R. 481.— 
CAN. 

o Covenant in bill of sale to 
assign after-arquired goods.}—McAL- 


STRETTON 


—Termint not ie Gs -/—HANNAH 2. 
oo (1912), 31 N. Z L. R. 90.— 


PART III. SECT. 2, SUB-SECT. 4. 

1. Sum agreed indefinite—Discount 
on unspecified sum.) — Deft. wrote 
pie, that he would take $1,000 for 
ot A., half cash, balance in 6 months, 
with 5 per cent. interest: or, ‘ will 
allow 10 per cent. discount for cash.” 
Pitf. telegraphed in answer ‘‘ Will take 
lot as per your letter, $900 cash.”’ 
Pitf. now sued for specific performance. 
Action & appeal dismissed. The 
letter was void from uncertainty as it 
cannot be determined on what sum 
the discount was to be allowed.— 
WATSON v. JAMIESON (1910), 12 


thousand stump: net,”’ but makes 
no provision for the method by which 
or the persons by whom such measure- 
ment is to be made, is not enforceable 
by specific performance.—-MCMILLAN 
v. CAMERON (B. C.), {1917] 2 W. W. RR. 
946.—CAN, 


h. Instalments inconsistent with 
amount of consideration. }-—WILLIAMS 
tin {1923} 1 D. L. R. 423.— 


k. Method of ascertaining price pro- 
vided— Arbitration.)—A spectfic por- 
formance of an agreenient to sell at a 
price to be settled by arbitrators 
named by the parties cannot be 
decreed unless an award has been 
made. If the parties ie, Fs to pay the 
cost of a valuation, but have not 
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which was neither ascertained nor ascertainable.-— 

Douaias v. BaYNEs, [1908] A. C. 477; 78 L. J. 

P.c.18; 99 L. T. 599; 24 T. L. R. 896, P. C. 
266. Price which the public will be asked to 

pay.|—By an agreement made between applt. & 

resps., applt. was to have the right of purchasing 
certain lots of land to be selected by him, with the 
concurrence of resps., at prices to ‘' be decided by 
our officials as soon as the surveys are completed 

... our prices... will be at least no higher than 

the price which the public will be asked to pay.” 

The lots were selected, & were offered to applt. at 

the prices which similar lots had fetched at a sale 

by auction. Applt. refused to accept the lots at 
these prices, contending that ‘the price which 
the public was asked to pay ”’ within the meaning 
of the agreement was the reserve price at which 
the lots were actually sold, & brought an action 
for specific performance or in the alternative for 
damages :—/Teld: he was not entitled cither to 
specific performance of the contract or to damages 

for a breach of it.— FREWEN v. ITays (1912), 106 

i. T. 516, P. C. 

267. Method of ascertaining price provided— 
Settlement by third party.]—(1) Specific perform- 
ance of a contract by a competent party, & its 
nature & circumstances unobjectionable, as much, 
of course, as damages at law. 

(2) Under a bill for specific performance of a 
contract, overreached by a commission of lunacy, 
ptf. not having traversed, the inquisition, an issue 
was directed, whether deft. was a lunatic at the 
execution : if so, whether he had lucid intervals; 
& whether the contract was executed during a 
lucid interval; the difficulties in executing the 
contract, which was for the sale of an estate vested 
in the lunatic, viz. that the price was to be fixed 
by persons to be nominated, not appearing strong 
enough to preclude the previous mquiry, with a 
view to performance: pltf. bemg willing to take 
the title. ; 

Upon the face of it nothing appears to prevent 
execution. There is nothing unreasonable, as 
between the parties, upon the face of it. It fixes 
no value upon the estate ; but it provides a mode, 
in which the value is to be ascertained, that is 
perfectly fair & equal between them. It must be 
supposed that, 1f competent, they had taken the 
proper means of getting at the real valuc, by em- 
ploying persons of skill to value the advowsons & 
the farms (GRANT, M.R.).—IHiALL v. WARREN 
(1804), 9 Ves. 605 3 32 I. R. 738. 

Annotations :~-—.48 to (1) Refd. Milnes ». Gery (1807), 14 
Ves. 400; Agar v. Macklew (1825), 4 L. J. O. S. Ch. 16. 
Gencrally, Mentd. Re Walker (1904), 71 L. J. Ch. 86. 
268. -|—Two surveyors, who it had 

been agreed, should fix the price of an estate, stated 

in their valuation, the sum to be paid & the 
quantity of land, & that if it proved to be less, 
either £84 or £42 should be deeucted, according 
to the parts of the estate in which the deficiency 
occurred, but did not state the quantity contained 
in cach part :—Held: the valuaticn was uncertain, 

& specific performance could not be enforced. 
Referees may take the opinion of a third person 

as evidence, but cannot previously agree to be 

bound by it.—Hoprpcrarr v. HICKMAN (1824), 2 

Sim. & St. 180; 3 L. J. 0. S. Ch. 43; 57 EB. R. 

295. 











appointed valuators, the ct. will inter 
fere so as to ascertain the value, & 
will decree specific performance.— 
DaLy v. DUGGAN (1839), 1 L. Eq. R. 
311.—IR. 

1. ———.]} — The ct. cannot 
deoree specific performance of a@ cove- 
nant to sell land at a price to be fixed 


performance. 





by valuators where there has been no & 
valuation, notwithstanding that the 
absence of a valuation is due to the 
fault of the party resisting specific 
The fact that a minil- 
mum value is put upon the land by 
the covenant does not enable the ct. 
to decree specific porformance.— REES 
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—— Arbitrator.|}—See ARBITRATION, Vol. IT., 
pp. 320, 385, 386, Nos. 59, 458-470 ; CoMPULSORY 
ee OF LAND, Vol. XI., p. 229, Nos. 1161- 





Under Lands Clauses Consolidation Acts.]— 
See COMPULSORY PURCHASE OF LAND, Vol. XI., pp. 
174, 226, Nos. 522 1127, 1128. 

269. Sale of ‘‘ goodwill ’’ of solicitor’s business— 
Without price named.]—An agreement to sell the 
‘‘ goodwill’ of the business of a solr., without any 
stipulation as to the amount to be paid for it, or 
otherwise, cannot be enforced by specific perform- 
ance.—AUSTEN v. Boys (1858), 2 De G. & J. 626 ; 
27 L. J. Ch. 714; 31 L. T. O. 8S. 276; 4 Jur. N.S. 
719; GW. RR. 729; 44 E.R. 11838, L. C. 
Annotations .—Refd. Clark vr. Leach (1863), 1 De G. J. & Sm. 


409. Mentd. Reynolds 7. Bullock (1878), 47 L. J. Ch. 
773; Corbin «, Stewart (91S), 28 T. L. R. 9g. 


SUB-SECT. 5.— UNCERTAINTY AS TO PARTIES. 

Sufficiency of description—To satisfy Statute of 
Frauds, s. 4.|—-See ContTrRAcT, Vol. XII., pp. 143- 
148, 156, Nos. 968-1014, 1100. 


Sub-sEcT. 6.---USE OF ‘‘ ETC.” 
270. In agreement for lease—‘‘ Mines, minerals, 
etc.’’|—PARKER v. TASWELL, No. 283, post. 
271. ~-— ‘* Gates, buildings, etc.’’] —PARKER v. 
TASWELL, No. 283, post. 
272. In agreement for sale of foundry— ‘‘ Good- 
will, etc.’?| - COOPER v. Hoon, No. 249, ante. 


SuB-sECT, 7.—MATERIAL TERMS OMITTED. 

273. Terms contained in suppressed letters— 
Referred to in letters forming contract.|—Qu. : 
whether letters referring to other letters which have 
been suppressed, but not containing in themselves 
certain terms of agreement, can be made the 
foundation of a specific performance.—COLLET tv. 
BUTLER (circa 1700). 3 Swan. 482; 36 EK. R. 924. 

274. Agreement for mortgage—Omission of 
penalty, condition & interest.|—A. on an account 
stated, owes B. £400. A. agrees to give bond for 
£100 & to secure the remaining £300 by mtge. 
A. delivers a deed of conveyance to C., an attorney, 
who takes instructions to draw mtge.; but 
before the bond or mtye. executed <A. dies. 
Though this agreement by parol be proved, yet on 
a bill brought against the heir of A. the ct. refused 
to carry them into execution. 

Upon what penalty, upon what condition, upon 
what interest, or at what time payable does not 
at all appear; & therefore it is impossible for the 
ct. to carry so uncertain an agreement into execu- 
tion (LORD HARDWICKE, C.).— BRizick v. MANNERS 
(1742), 9 Mod. Rep. 284; 88 E.R. 454, L. C, 
Annotation :——Refd. Norris v. Wilkinson (1806), 12 Ves. 192. 

275. Articles of partnership—Amount of capital 
omitted.|-—Specific performance of a partnership 
contract for an absolute term of years, leaving 
undefined the amount of the capital, & the manner 
in which it is to be provided, the mode of carrying 
on the business being discretionary, cannot be 
enforced in act. of equity; & the ct., being unable 





Ws PERE v. JOHNSON (1884), 3 
N. 4% L. R. 1 (8. C.),—N.Z. 


PART III. SECT. 2, SUB-SECT. 7. 
m. General rule.}—Where a mate- 


rial ingredient in the terms of a con- 
tract has been omitted, equity con- 
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Sect. 2.—Contract not sufficiently cerlain: Sub-sects. 
7,8 &: 9.) 
to enforce the entire contract, will not enforce it 
in part, as against the representatives of a deceased 
partner, by refusing them a decree for the dissolu- 
tion of the partnership & the sale of the property. 
which had, under the contract, been specifically 
devoted to the partnership business.—]OWNS v. 
CoLLINns (1848), 6 Hare, 418; 12 L. T. O. S. 102; 
67 KE. R. 1228. 


Annotations :—Consd. Lancaster v. Alisup (1887), 57 L. T. 
53. Refd. Johnston v. Moore (1858), 6 W. R. 490. 


276. Term omitted from written agreement— 
Necessity for clear proof.|—In a suit for the specific 
performance of a written agreement, deft. will not. 
be allowed to set up as a bar to the suit that the 
written agreement does not contain all the terms 
of the real agreement, unless the proof of the 
omission by mistake of some term in the written 
agreement be very clear.—CLAY v. RUFFORD (1850), 
191. J. Ch. 295 5 14 Jur. 803; subsequent proceed- 
ings (1852), 6 De G. & Sm, 768. 

277. —-~—— Terms contained in parol agreement. | 
—It is not a valid ground of non-performance of 
a written agreement, that the other party has not 
performed a secret agreement of parol, alleged to 
be part of the wrtten agreement, but which 1s 
not. referred to in it. 

An agreement was made for the sale of the 
goodwill of a milliner’s business, & lease of the 
house & furniture, including the services of plif., 
the vendor, as his agent, buyer & artiste, “ as 
agreed upon,” for which the purchaser was to pay 
£1,500, & £200 per annum to pltf. for eight years. 
Pitf. was milliner to the Queen, & it was one of 
the terms of the agreement entered mto verbally 
between the parties, that pltf. should endeavour 
to procure the transfer of the appointment to deft., 
& it was alleged by deft. that this was part of the 
services to be rendered by pltf., & for which he was 
to be paid the £200 per annum. VPItf. was unable 
to procure the appointment for deft. & deft. 
refused to pay the £200 :—-Ileld: this secret 
agreement, if proved, was not referred to in the 
written agreement, was not incorporated with it, & 
therefore, the payment of the £200 per annum 
could not be resisted on the ground that the 
appointment had not been obtained for deft., 
especially as, the rest of the agreement having 
been performed on both sides, the ct. could not 
restore the partics to their original position.— 
VOUILLON v. Spares (1856), 25 L. J. Ch. 875; 
27L. T. O.S. 268 ; 2 Jur. N.S. 845. 

Annotation .—Refd. North 7. Loomes, [1919] 1 Ch. 378. 

278. -|--PItf., who was a_ builder, 
agreed with deft., who was an owner of some free- 
hold land, to erect. thirty-one houses on the said 
Jand on the terms of such agreement, & also of a 
parol understanding communicated to pltf. on 
behalf of deft. prior to the signing of the principal 
agreement. The chief stipulation of the parol 
understanding was the advance of moneys in 
certain definite instalments by or through deft. 
to pltf. for the purposes of the buildings. Pltf. 
afterwards took leases of the unfinished houses & 
executed two successive mtges. thereof to enable 
deft. to raise money on them as a security for the 
same purposes. Deft. failed to supply pltf. with 
the required funds as stipulated under the parol 
agreement, which, however, had been successively 








sidering It ay only resting in treaty, 
will not decree a specitic execution.— 
ORMOND (LORD) vt. ANDERSON (1813), 
2 Ball & B, 363.—IR. 

n. Other terms contemplated -— In- 
ference from iunprocedence of contract.| 


~-Specific performance of an agrec- 
ment which is clearly worded cannot 
be resisted on the ground that other 
terms must have been in contempla- 
tion of the partics from the improvi- 
dence of the express contract, 


SPEctIFIC PERFORMANCR. 


departed from :--Held: in a bill praying specific 
performance of the parol understanding together 
with damages, or at all events damages that pltf. 
was entitled to neither but, deft. submitting to it, 
pltf. might have the ordinary redemption decree,— 
THORPE v. Hosrorp (1872), 20 W. R. 922. 

279. Omission of consequential circumstances. |— 
(1) Long delay may prevent a party to an agree- 
ment from calling for specific performance of it. 

(2) It is no objection to the specific performance 
of an agreement that collateral circumstances 
necessarily flowing out of the agreement are not 
mentioned in it (LORD St. LEONARDS.).—RIDGWAY 
v. WHARTON (1857), 6 IL. I. Cas. 238 ; 27 lL. J. Ch. 
48; 291. T. O.8. 390; 4 Jur. N.S.173 5 5 W. R. 
804; 10 EK. R. 1287, H. L. 3 affg. (1854), 3 De G.M. 
& G. 677, L. C. 
tnnotations :—-G. nerally, Mentd. James v. Rice (1854), 5 

De G. M. & G. 461; Bigg v. Strong (1857), 3 Sm. & Q, 

592; Barker tv. Allan (1859), 6 A. & N. 613; Lee v. Griffin 

(1861), 30 L. J. Q. B. 252; Heys v. Astley (1863), 4 Do 

G. J. & Sm. 34, Chinnock v. Kly (1864), 13 W. RR. 176 ; 

Howfray v. Fothorg: (1866), L. 2.1 Kq. 567; Bawnann 

2. James (1868), 3 Ch. App. 508; Brook v. Hook (1871), 

L. R. 6 Exch. 89; Vale of Neath Colliery Co. v. Furness 

(1876), 45 L. J. Ch. 276; Jones v. Victoria Graving Dock 

Co. (1877), 2 Q.B. D9 3h; Rossiter » Miller (1878), 3 App. 
Cas 1124; Long rv. Millar (1879), 4 C. P. D. 450; Cave wv. 
Hastings (1881), 7 Q. B.D. 125: Shardlaw v. Cotterell 
(1881), 20 Ch. D. 90, Oliver v. Hunting (1890), 44 Ch. D. 
2053; Durant v. Roberts & Keighley, Maxsted, [1900] 1 

Q. B. 629; Thirkell v. Cambi, [1919] 2 K. B. 490; Wado 

ve L. & N. W. Ry. (1920), 90 L. J. IK. B. 8933 Franco- 

British Ship Store Co. r. Compagnie des Chargeurs 

Francaise (1926), 42 T. L. 2. 735. 

280. Material term left for future agreement— 
Effect of user.|—PItf., in 1855, submitted to the 
directors of a railway co. a project for a private 
branch line, to be constructed at pltf.’s cost, & 
for his accommodation ; to which the directors 
expressed their assent & agreement generally, but 
the terms & details were left for future arrange- 
ment. In the year 1856 pltf., at considerable 
cost, constructed the branch, & the co. prohibited 
the user until a definite understanding should be 
come to: semble, at this time the co. were bound 
to assent to reasonable terms, & the ct., if possible, 
would have decreed speenfic performance. 

After some discussion, terms as to tolls & other 
matters were proposed by pltf., & the traffic was 
continued on the basis of pltf’s memorandum of 
terms, & payments made by pltf. for the carriage 
of goods during two & a half years, but no agree- 
ment was ever sivned by two directors. The 
directors ultimately insisted on terms originally 
suggested by them before the user commenced, & 
then objected to by pltf.; & on pltf. declining to 
make an agreement at variance with the terms on 
which the user had been enjoyed, the co. proceeded 
to obstruct the traffic :—/eld: on demurrer to 
bill for specific performance & injunction, there 
was an indefinite agreement in 1855 for a user on 
reasonable terms, the actual user had removed 
all difficulty about what terms were reasonable, 
& pitf. was entitled to specific performance on the 
basis of the unsigned memorandum, on the terms 
of which the user had been permitted.-—-LAtrb v. 
BIRKENHEAD Ry. Co. (1859), John. 500; 29 
L. J. Ch. 218; 17. T. 1569; 6 Jur. N.S. 140; 
8 W. Rh. 58; 70 E.R. 519. 


Annotations :——Refd. Bourke v. Alexandra Hotel Co. (1877), 
25 W. RR. 393: Civil Service Musical Instrument Assocn. 
vy. Whiteman (1899), 68 L. J. Ch. 484; Marriott v. Reid 
(1900), 82 L. 'T. 360; Hoare v. Lewisham Corpn. (1901), 
85 e T. 281; Michand v. Montreal City (1923), 92 L, J. 
Pb. Cc. 161, 


performance decreed notwithstandin 
the act upon which the right depended, 
appeared under the circumstances to 
have been dane with different intent. 
—SULLIVAN v, JacoB (1828), 1 Mol, 


Such 472.——IR. 
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281. ——— Decision of third party—No decision 
given.)—The ct. refused to decree specific per- 
formance of an agreement, where an esscntial 
particular was left, in case the parties differed, to the 
absolute decision of two persons named in the 
agreement, or their nominee, & where no such 
decision had been given.-—TILLETT v0. CUARING 
(ross BRIDGE Co. (1859), 26 Beav. 419; 28 1. J. 
Ch. 8638; 3841. T. 0.8.42; 5 Jur. N.S. 994; 7 
W. R. 391; 53 E.R. 959. 

Annotations :—Expld. Hart ». Hart (1881), 18 Ch. D. 670. 
Refd. Baker v. Met. Ry. (1862), 31 Beav. 504; Re Whistler 
(1887), 35 Ch. D. 561. 

282. —---— Agreement subject to ‘‘ approval of 
terms of contract.’’|—Teft. offered in a letter to 
sell an cstate for a certain sum. The letter 
stated that the offer was ‘‘ subject of course 
to approval of the title & the terms of the con- 
tract.”” PItf. accepted the offer, & the solrs. for 
the two parties agreed upon a draft contract. 
The vendor subsequently refused to proceed & 
an action was brought for specific performance :— 
Held; the letters might have made a good con- 
tract but for the statement that the offer was 
subject to approval of the tertns of the contract, 
which left a material term uncertain, & the con- 
tract, therefore, was one which could not be 
enforeed.-—-CHATTERLEY vt. NICHOLLS (1884), 1 
T. LL. R.14, 0. A. 

Omission of term from agreement for lease.|-— 
Sce LANDLORD & TENANT, Vol. XXX., pp. 419, 
120, Nos. 814-816. 

Admission of evidence to add terms to contract.| 
ee DEEDs,Vol. AVII., pp. 312-814, Nos. 1237- 
1253. 


SUR-SECT. 8.—HWFFECT OF PART PERFORMANCE. 

283. General rule.|——-Where terms for letting 
farms provided that all materials required for 
buldings proposed to be built, or that might 
thereafter be built, should be led at the expense of 
the tenant ; that the landlord should drain. the 
tenant leading tiles ; that “ gates, buildings, etc.,”’ 
should be left in repair by the tenant, the landlord 
finding new gates when required; that the 
landlord reserved to himself all customary rights & 
resery ations, such as liberty to cut: & plant timber, 
search for & work ‘mines or ininerals, etc.,’” 
allowing the tenant for any reasonable damage :— 
field: these stipulations did not render the 
agreement uncertain, so as to be incapable of being 
enforced specifically. 

The second objection which is made to a decree 
for specific performance is uncertainty in the terms 
of the agreement, & it is urged, that having regard 
to the principles on which a ct. of equity acts, 1t is 
impossible to decree specific performance of such 
an agreement. . . . It must be borne in mind that 
this agreement has been partly executed by 
possession having been taken under it; & there 
are many authorities to show that in such a casc 
the ct. will strain its power to enforce a complete 
performance. ... It is further alleged on the 
part. of deft. that there has been such a breach 
of the agreement by pltf. as disentitles him to 
claim specific perforinance ... the ct. will not 
refuse its aid unless the breaches of the agreement 
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are yross é& wilful (LoRD CHELMSFORD, U.).-— 

PARKER v. TASWELL (1858), 2 De G. & J. 559; 

277..3.Ch. 812; 31L. T. 0.8. 226; 22 J.P. 482 ; 

4 Jur N.S. 1006; 6 W. R. 608; 44 FE. RR. 1106, 

i. C. 

Annotations :-—Consd. Stcevens Hospital v. Dyas (1864), 10 
L. T. 882; Martin v. Smith (1874), L. It. 9 Exch. 50. 
Apld. Zimblor v. Abrahams, [1903] 1 K. B. 577. Refd. 
Tidcy v. Mollett (1864), 16 C. B. N.S. 298: Bally. Bridges 
(1874), 30 L. I. 430; Willmott v. Barber (1880), 15 Ch. D. 


96; Ze Kireproofs Doors, Umney v. The Co., [1916] 2 
Ch. 142. 


284. .|—It is no answer to a suit for specific 
performance, for deft. to say that though he 
understood what the words of the agreement were, 
he was under a mistake as to their legal effect. 

Although there may be considerable vagueness 
in the terms, & although it may be such an agree- 
ment as the ct. would hesitate to decree specific 
performance of, if there had not been part. perform- 
ance, yet when, there has been part performance 
the ct. is bound to struggle against the difficulty 
arising from the vagueness (Kay, J.).—HARrtT «v. 
Tart (1881), 18 Ch. D. 670; 50 1. J. Ch. 697; 
45 L. T.13; 30 W. R. 8. 

Annotations :—Mentd. Bradicy v. Bradley (1882), 51 b. 7. P. 


87; Harrison » Harrison (1887), 12 bP. D. 130; Wood v. 
Wood (1891), 64 L. T. 586. 


285. Part performance as evidence of terms.}— 
A. contract: which is void for uncertainty is not 
rendered certain by part performance, but where a 
contract. is complete in itself, in that a defined act 
is to be done upon reasonable terms, evidence is 
admissible as to what terms are reasonable, & 
the conduct of the parties may be the best evid- nce 
upon this point.—Wartna & Gittow, LTp. ». 
TMYOMPSON (1912), 29 T. L. R. 154, C. A. 


Annotation -—Refd. County Hotel & Wine Co. v. L. & N. W. 
Ity., [1918] 2 K. 3. 251. 


Non-compliance with Statute of Frauds—- Effect of 
part performance.|— Sce Sect. 3, sub-sect. 5, 








Sun-sect. 9.—EFFECT OF FRAUD. 

286. Fraud of defendant—-Whether objection of 
uncertainty upheld.]—Deft. purchased an estate, 
having agreed with pltf. that, if he made the 
purchase, he would cede part thereof to pltf. 
There was some uncertainty in the memorandum of 
agreement. between pltf. & deft. as to the exact 
portion whieh was to be ceded to pltf. In an 
action by pltf. for specific performance of the agree- 
ment, the ct. directed a reference to chambers to 
ascertain what portion pltf. was entitled to, & de- 
creed that deft. should convey such portion to pltf. 

In a case like this where deft. has acquired the 
estate or part of it by fraud on pltf. I think 
that the ct. would be bound, 1f possible, to over- 
come all technical difficulties in order to defeat the 
unfair course of dealing of deft. & I should not, in 
my opinion, be going too far, 1f I compelled deft. 
to give the whole estate to pltf. at the price given 
for it, rather than that he should succeed in 
retaining it on account of any uncertainty as to 
the part which pltf. is entitled to have (MALINa, 
V.-C.).—CHATTOCK v. MULLER (1878), 8 Ch. D. 177. 
bata “Rel. Rawlings v. General Trading Co., [1920] 


Non-compliance with Statute of Frauds—Effect 
of fraud.]—See Part ITI., Sect. 3, sub-sect. 3, post. 


PART III. SECT. 2, SUB-SECT. 8. 

2851. Part performance as evidence 
of terms.j—Though some terms of a 
contract appear uncertain, if there 
has been part performance by the 
party relying on the contract, & the 
ct. is satisfled there was a contract 
intended, it will strive to overcome the 
difficulty arising from the vagueness, As 


to the uncertain terms the ct. may give 
the party secking specific performance 
the option of accepting them as 
understood by the other party.— 
KELLY tv. WatTsSon (Alta.), [1920] 1 
W. W. Lt. 939.--CAN, 

o. Contracts not under corporate 
seal.]—Contracts not under the cor- 
porate seal, made with trading cos., 


rolating to purposes for which they 
are incorporated, if partly performed, 
& of such a nature as would induce 
the ct. to decree specific performance 
if made between ordinary individuals 
will be enforced against them.— 
ONTARIO & WESTERN LUMBER Co. v. 
CITIZENS’ TELEPHONE & ELECTRIO 
Co,, 16 C. LL, T. Occ. N. 118.—CAN. 
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Sect. 3.—NON-COMPLIANCE WITH STATUTE 
OF FRAUDS. 
Sus-srer. 1.—IN GENERAL. 

rata Law of Property Act, 1925 (c. 20), 
8. (1). 

287. General rule—-Non-compliance bar to 
action.]|—MAXWELL Vv. MOUNTACUTE (LADY) (1719), 
Prec. Ch. 526; 24 E. R. 235; sub nom. Monta- 
CUTE (VISCOUNTESS) vt. MAXWELL, 1 P. Wns. 618 ; 
sub nom. MOUNTACUE (DDOWAGER COUNTESS) v. 
MAXWELL, 1 Stra. 236, L. O. 

Annotations —Refd. Pitcairn v. Oghourne (1751), 2 Ves. Sen. 

375; De Beil vo Thomson (1841), 12 Ch & Fin. 61,n.; 

Wood v. Midgley (1854), 4 De G.M.& G. 41: Barkworth 


av Young (1°56), 4 Drew. 1; Warden tv. Jones (1857), 22 
Beav. 487; Re Holland, Gregg v. Holland, [1902] 2 Ch. 
-POPHAM vv. 


260. 

288. Eyre (1774), 
Lofft, 786 98 E. R. 919, L. C. 
Annotation; -Refd. Davis vr. Symonds (1787), 1 Cox, Eq. 

Cas. 402. 

289. —— —-—-.]-- SKELTON v. COLE, No. 211, ante. 

290. Condition omitted from memorandum— 
Importance not apparent to either party—Right 
of party gaining by omission to plead insufficiency. } 
—Semble: where a stipulation solely benefiting one 
of the parties to a contract of sale of land 1s 
omitted from the memorandum as not appearing 
to either party sufficiently important. to be referred 
to, the party gaining by the omission cannot in 
an action against him for specfic performance in 
which the stipulation is not asserted against him, 
maintain that the memorandum is insufficient by 
reason of the omission to satisfy Stat. Fiauds, 
if pitf. chooses to waive the stipulation.-- NorTH 
v. Loomes, {1910] 1 Ch. 378; SS 1. J. Ch. 217; 
120 L. T. 533. 
Annotations .—Refd. Grindall +. Bass. [1920 


Kocnigshlatt + Sweet, [1923] 2 Ch. 314. 
v. Cambi, (1919) 2K B. 590. 


Requirements & operation of Statute of Frauds 
generally.|—See Contract, Vol. XTI., pp. 118-172 ; 
SALE OF LAND, Vol. XI... pp. 18 et seq. 

Agreements for lease.|-- See LANDLORD & TEN- 
ANT, Vol. XXX., pp. 375-389, Nos. 385-529. 


2 Ch. 187; 
entd. Thirhell 


SUB-SECT, 2.—NECESSITY FOR PLEADING STATUTE. 
See CONTRACT, Vol. XII., pp. 171, 172, Nos. 
1256-1269. 


3.—EFFECT OF AGREEMENT TO PUT 
CONTRACT INTO WRITING. 

291. Whether defence of non-compliance with 
Statute of Frauds available—No fraud alleged.]— 
LEAKE v. Morris (1682), 1 Dick. 14; 1 Eq. Cas. 
Abr. 23; 2 Cas. in Ch. 185; 21 E. R. 171. 

292. --~--.|—-Bill for an execution of a 
parol agreement for a lease of a house to pltf., who 
in confidence of the agreement had laid out money. 
Deft. pleaded Stat. Frauds, ctc. Plea allowed. 

If pltf. had laid in his bill, that it was part of 
the agreement, that the agreement should be put 
into writing, it would alter the case, & possibly 
require an answer (LORD NortrH, KEEPER).— 


SUB-SECT. 





SPECIFIC PERFORMANCE. 


Hous v. Wuireina (1682), 1 Vern. 151; 23 


E. R. 380. 

Annotations :-—Dbtd. Whitchurch v. Bevis (1786), 2 Bro. 
C. C. 559; Cooke v. Tombs (1794), 2 Anst. 420. 

293. ..—Plea of Stat. Frauds [to a 
bill for specific performance] allowed, the agrec- 
ment not being in writing ; though a parol agrec- 
ment was confessed by the answer. : 

If you interpose the medium of fraud, by which 
the agreement is prevented from being put into 
writing, I agree to it, otherwise I take Lorp 
NorTuH’s doctrine, ‘‘ that if it had been laid in the 
bill, that it was part of the agreement that it 
should be put into writing, it would have done, 
to be a single decision & contradicted, though not 
expressly, yet by the current of opinions (LORD 
THURLOW, C.).—WHITCHURCH v. BEVIS (1789), 2 
Bro. C. C. 559; 2 Dick. 664; 29 E. R. 306, L. C. 
Annotations :—Refd. Cooke v. Tombs (1794), 2 Anst. 420; 

Cooth v, Jackson (1801), 6 Ves. 12; Spurrier v. Fitzgerald 

Q)801), 6 Ves. 548, Barkworth v. Young (1856), 4 Drew. 1. 

294. .|—A promise by a contracting 
party to sign a written agreement, when prepared, 
docs no prevent his insisting on Stat. Frauds as a 
defence.—W oop v. MIpGLEY (1854), 5 De G. M. & 
G. 41; 2 Sm. & G. 115; 2 Iq. Rep. 729; 23 
L. J. Ch. 553; 231. T. 0.8. 59; 2 W. RR. 185, 301 ; 
43 E. R. 784. 

Annotations :-—Distd. Pain v. Coombs (1857), 3 Sm. & G. 
449. Refd. Barkworth v. Young (1856), 4 Drew. 1; 
Davies». Otty (1861), 4 New Rep. 5; Morgan v. Worthing- 
ton (1878), 38 L. T. 443; Lucas v. Dixon (1889), 22 Q. B.D. 
357. 

295. Reduction to writing prevented by 

fraud.|—MAXWELI v. MOUNTACUTE (LADY) ( 1719), 

Prec. Ch. 526; 1 Eq. Cas. Abr. 19; 24 I. R. 235; 

sub nom. MONTACUTE (VISCOUNTESS) v. MAXWELL, 

1 P. Wms. 618; sub nom. MOUNTACUE (l)OWAGER 

COUNTESS) », MAXWELL, 1 Stra. 236, J. C. 

“fnnotations :—Consd. Pitcairn vr, Ogbourne (1751), 2 Ves. Sen. 
3753 Wood». Midgley (1854),4 Do G.M.& G. 41; Refd. 
De Beil v. Thomson (1841), 12 Cl & Fin. 61, n.;  Bark- 
worthy. Young (1856), 4 Drew. 1, Warden v. Jones (1857), 
23 Beav. 487; Ie Holland, Gregg v. Holland, [1902] 2 
Ch. 360. 

296. 
293, ante. 























——.|—-WHITCHURCH v. BEVIS, No. 


SuB-SECT. 4.—EFFECT OF FRAUD. 

See, generally, CONTRACT, Vol. XIJ., pp. 167, 
168, Nos. 1217-1232; Equiry, Vol. XX., pp. 
254, 255, Nos. 178-182. 

Sale of land.|-—-See SALE oF Lanpn, Vol. XL., 
p. 42, Nos. 257, 258. 

Effect of fraud where part performance. |—See 
Sub-sect. 5, A., post. 

Fraudulent prevention of reducing agreement to 
writing.|—See Nos. 295, 296, ante. 


SuB-SECT, 5.—EFrFectT OF PART PERFORMANCE, 
A. In General. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 40 (2); Conrract, Vol. X1IJ., pp. 168, 169, Nos. 
1233, 1234. 

297. Principle of part performance— Prevention 
of fraud.|—(1) Specific performance of a parol 


PART WI, SECT. 3, SUB-SECT. 1. 


287 i. General rule—Non-compliance 
bar to actwon.)---MINGAYE v. CORBETT 
(1864), 14 ©. 1. 557.—CAN., 

287 ii. —— -I—WHITE v. ToMa- 
LIN (1890), 19 O. R. 513.—CAN., 

Serv ewnin (1905), 25°C. Le T'sat s 5 
i 2 4 5 » . . ‘ 5 > 5 
O. W. R. 761; 9 0. L. R. 671.—CAN. 

287 iv. .— Lewis vr. 

HUGHES (B. C ) (1906), 4 W. L&R. 269. 











——_ 


287 v. -J— Rocers vv. 
Hewer (1912), 22 W. LL. R. 807; 5 
Alta, L. Re. 227; 3 W. W. BR. 477; 
8D. L. R. 288.—CAN. 

287 vi. .J—ERITH tv. ALLI- 
ANCE INVESTMENT Co. (Alta.) (1913), 
23 W. L. R. 830; . LL. R. 765; 
4 W. W, R. 88.—CAN. 

287 vii. -] — DOMINION 
MEAT Co. v. JAMESON (1918), 12 Alta. 
I.. R. 353.—CAN. 

p. Discretion of court.|—-The posi- 
tion of deft. resisting a claim is more 














favourably considered than that of 
pitf. endeavouring to enforce an agrec- 
mont, the terms of which may not 
have been defined so as to clearly 
satisf the requirements of Stat. 
Frauds.— LAWRENCE v. ERRINGTON 
(1874), 21 Gr. 261.—CAN. 


PART III. SECT. 8, SUB-SECT. 5.—A. 


297i. Principle of part performance 
—Prevention of fraud.J—The ground 
on which cts. of equity have enforced 
parol agreements on the ground of 


Part IT].—DeErences to CLAIM For SPECIFIC PERFORMANCE. 


agreement to grant a lease enforced against the 

intended landlord on the ground of part perform- 

ance, & on evidence consisting of a memorandum 
by the landlord, the parol testimony of a witness 
resent, & the draft of a lease prepared by the 
andlord’s steward, though the draft of the lease 
rovided that the tenant should do an act for the 
andlord’s benefit, which was not mentioned in 
the landlord’s memorandum or the witness’s 
testimony. 

Cts. of equity exercise their jurisdiction in 
decreeing specific performance of verbal agree- 
ments where there has been part performance, for 
the purpose of preventing the great injustice that 
would arise from permitting a party to escape from 
the engagements he has entered into, upon the 
ground of Stat. Frauds, after the other party to 
the contract has, upon the faith of such engage- 
ment, expended his money or otherwise acted 
in execution of the agreement (LorbD CoTreNn- 
I1AM, C.). 

(2) Deft. has endeavoured to sct up, as a de- 
fence, acts of the tenant which would have been 
breaches of the covenant, if a lease had been exe- 
cuted. In this 1 think he has wholly failed ; for 
instance, he charges the tenant with having 
grubbed up a hedge, & it is proved to have been 
done with the approbation of his own steward. 
This ground of defence assumes the existence of 
the agreement; & if. upon that supposition, the 
landlord never complained of the conduct of his 
tenant, but permitted him to act upon the faith 
of the contract, it would require a strong case to 
enable the landlord to raise such objection, tor the 
first time, when the tenant claimed the benefit of 
it (LORD CUTTENHAM, (.).—MUNDY v. JOLLIFFE 
(1839), 5 My. & Cr, 167; 9 L. J. Ch. 95; 3 Jur. 
1045; 41 E.R. 83st, LC. 

Annotations .—.1s to (1) Consd. Sutherland v. Briggs (1841), 
1 Hare, 26; Philips v. Alderton (1875), 24 W. R.8. Refd, 
Dale v. Haiilton (1846), 5 Hare, 369. ufs do (2) Refd. 
Gregory v. Wilson (1852), 9 Hare, 683. 

298. ---—- --—.|]—-The principle of part per- 
formance was based upon the idea that a statute 
designed to prevent fraud would be misapplied in 
cases where the existence of a contract was so 
plainly to be inferred that to allow a deft. to ride 
off upon the statute would be to enable him to 
commit a fraud under cover of the very act which 
was designed to prevent it (NEVILLE, J.).—HoAre 
v. KINGSBURY URBAN CoUNCIL, [1912] 2 Ch. 452; 
81 1L. J. Ch. 666; 107 L. T. 4923; 75 J. P. 401; 
50 Sol, Jo. 7043; 101. G. R. 829. 
af nnn :—Mentd. Douglass v. Rhyl UC, [1913] 2 Ch. 

dy 

299. -- ~—-~ Enforcement against remainder- 
man.|—-One question which is of great nicety & 
Importance is this, whether in the case of a parol 
contract cvidenced or at lcast supported by 
subsequent acts, but the only execution of which 
is to be deduced from the conduct of the parties, 





part perfomnance is the comprehensive 
powcr vested in them to prevent 
fraud. If the part performance bo 
such that the parties can casily be 
replaced in the same position as if the 
agreement were never made, the ct. 
will not interfere with the oxpress 
provision of Stat. Frauds. In any 
Case, &@ final & concluded agreement 
must be conclusively proved.—-MorLEY 
v. BOLAN (1852), 3 Nild. L. R. 277.— 
NFLD 





251.-—CA 


300 vi. —— 


the purchaser, 


300i. Hnables specific performance 


——Of parol asada ga *. decreed if 


CoLp (1880), R. KE. D. 471.—CAN. 


300 iv. — ~--.]—GARSON v. GAR- 
SON (1883), 3 O. Lt. 439.—CAN. 

300 v. —-- --—--.}--SNYDERr. KAUL- 
BACH eo: 27 N.8. R, (15 R. & G.), 


--—.J—When a con 
tract, resting on parol, or partly on 
parol, has been partly performed by  —IR. 
the vendor will be 

precluded from sectting up 
Frauds, & specitic performance will be 
he contract is proved.— 
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though the ct. would interfere in favour of a pur- 
chaser against an owner in fee, it would also inter- 
fere against a party entitled in remainder. ... I 
think there is a great deal of force in the doubt, to 
put it no stronger, which has on several occasions 
been expressed upon the point, because when the 
principle upon which the ct. interferes in such 
cases is considered, namely, that it would be a 
fraud on the part of the person who might insist 
upon Stat. Frauds to insist upon it, I think it is 
extremely doubtful whether that principle is 
applicable to the case of enforcing such a parol 
contract against remaindermen (LORD CRAN- 
WORTH, (.).—MorRGAN v. MILMAN (1853), 3 De 
G. M. & G. 24; 22 L. J. Ch. 897; 20 L. T. O. 8. 
285; 17 Jur. 1938; 1 W. R. 1384; 48 EH. R. 10, 
LC. & L. JJ. 

Annotations :-—Refd. Haynes +. Haynes (1861), 1 Drew. & 


Sin. 426. Mentd. Ite Dykes’ Estate (1869), 17 W. Tt. 658 ; 
Johnson vt. Bragee, (1901) 1 Ch. 28. 


300. Enables specific performance—Of parol 
agreement.|—-HOLLIS v. EDWARDS, DEANE v. 
IZARD (1683), 1 Vern. 1503; 23 E.R. 385. 
Annotations -~ Refd. Maddison «. Alderson (1883), 8 App. 

Cas. 467, MeManus v. Cooke (1887), 35 Ch. D. 681. 


301. — --—-- .|—-Wherever a parol agreement 
is begun to be put in execution, & intended to be 
continued, there, though there be no writing, yet 
this ct. shall enforce the execution thereof, not- 
withstanding Stat. Frauds (Lorp Harcourt, C.). 
—(GUERNSEY (LORD) v. RODBRIDGES (1708), Gulb. 
Ch. 3; 25 MW. R. 38, LC. 

302. ~.|—AYLESFORD’S (EARL) CASE 
(1727), 2 Stra. 783; 93 H.R. 845. 
ree, wane: Whitchuich v. Bevis (1789), 2 Bro. 

J 2 JUG, 


303. -..-- Absence of signature.]—Where 
the want of signature to an agrecment for the sale 
of lands clearly appears on the bill, the objection 
may be taken advantage of by gencral demurrer ; 
but the statements of this bill not being incon- 
sistent with a signature by the party to be charged, 
& containing allegations of part performance, a 
yeneral demurrer thereto was overruled.—FYELD 
v. TluTCHINSON (1839), 1 Beav. 599; 3 Jur. 792 ; 
48 E.R. 1078. ; 

304, ——— .|—Leave given to file a claim to 
enforce the specific performance of a verbal agree- 
ment to purchase land, containing a statement of 
facts showing part performance.—BURNLEY vv. 
EASTERN COUNTIES Ry. Co. (1852), 5 De G. & Sm. 
314; 64 E.R. 1132. 














B. To What Contracts Applicable. 

See, generally, CONTRACT, Vol. XIIL., p. 171, Nos. 
1250-1255. ; 

305. Contract by company.|—<A co. 1s as much 
bound by acts of part performance as an individual, 
Specific performance will not be refused because 
it would rest in covenant) merely.—WILSON v0. 
West ITARTLEPOOL HarBoun & Ry. Co, (1865), 2 


whether it is, or is not, within Stat. 
Franuds.—SMITH v. CurRRY  (Man.', 
{1918} 2 W. W. R. 848; 42D. L. RR. 
925,—CAN., 

300 vii. --— J) — ULBRICK Vv. 
McbDonatp (1921), 65 N. 8. KR. 383.—~ 
CAN. 





300 ix. —— ——.] — SHANNON t, 
BrapstRuET (1803), 1 Sch. & Lef. 52, 


PART III. SECT. 3, SUB-SECT. 5.—B. 
q. General rule.j—Semble ; the rulo 
is that the doctrine of part perform- 


Stat. 


McCuLLyY (1868), 7N.8. 1. (1G. & O.), 
323, CAN. 


300 fi. -.J—Boaart v. Pat- 
TERSON (1868), 14 Gr. 624.—CAN. 


300 iii, ——  --—-,] — Wuirmin 


Moses v. FRENcH (1914), 43 N. B. R. 
1.—CAN. 

300 vii. .}—An oral agrec- 
ment for an easement may be enforced 
whore there has been part-performance, 








ance applies to all cases in which a 
ct. of equity would entertain a suit 
if the contract had been in writing & 
is not confined to cases in which @ ct. 
of equity would have cntortained a 
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Sect, 83.—Non-compliance with Statule of Frauds: 
Sub-sect. 5, B., C., D. & EF. (a), (b), (c) & (a); 
sub-sect. 6. Sect. 4: Sub-sects. 1 & 2.] 


De G. J. & Sm. 475; & New Rep. 289; 34 L. J. 
Ch. 241; 11 L. T. 692; 11 Jur. N.S. 124; 18 
W. R. 361 ; 46 E. R. 459, I. JJ. 

Annotations :—Consd. Prince v. Prince (1866), 14 J. T. 43. 
Distd. Zte National Savings Bank Assocn , Brady’s Case 
(1867), 15 W. RR. 753. Cond. Hart v. Hurt (1881), 18 
Ch. D. 670; Re Northumberland Avenue Hotel Co., 
Sully’s Case (1885), 54 L. T. 76; ve Patcnt Ivory Manu- 
facturing Co., Howard v. Patent Ivory Manufacturing Co. 
(1888), 38 Ch. D. 156. Refd. Hunt v. Wimbledon L. B. 
(1878), 4 C. P. D. 483 A.-G. v. Biphosphated Guano Cu. 
(1879), 11 Ch. D. 327; Melbotune Banking Corpn. v. 
Brougham (1879), 48 L. J. P. GC. 12: Teebay v. Man- 
chester & Sheffield Ry. (1883), 52 L. J. Ch. 613; Davis 
v. Leleester Corpn., [1894] 2. Ch. 208 ; Hoare v. Kingsbury 
U. C., {1912} 2 Ch. 452. Mentd. Bateman v. Mid-Wales 
Ry. (1866), L. R.1 C. BP. 499. 

306. -|—The rule of equity that part 
performance will take a case out of Stat. Frauds 
applies to an incorporated co., & an incorporated 
co. which comes within that doctrine of part 
performance is just as much bound by it as if it 
were an individual (Kay, J.)—Howarpb v. PATENT 
Ivory MANUFACTURING Co., Re PATENT Ivory 
MANUFACTURING Co, (1888), 88 Ch. D. 1506; 57 
L. J. Ch. 878; 58 L. T. 395; 36 W. RR. SOL. 
Annotations :—-Refd. Bagot Pneumatic Tyre Co. rv. Clipper 

Pheumatic Tyre Co, {1902} 1 Ch. 146. Mentd. Ite Pyle 

Works (1890), 44 Ch. D. 534; Page 7 International 

Agency & Induptiial Trust (1893), 62 L. J. Ch. 610; 

Newton v. Anglo-Australian Investinent Co., [1894] A. C. 

244; Schgman v. Prince, [1895] 2 Ch. 6173; Re Russian 

Spratts Patent, Johnson +. Russian Spratts Patent, 

11898) 2 Ch. 149; Barker v. Stickney, [1918) 2 K. B. 358. 

Necessity for existing & complete agreement.]— 
See Contract, Vol. XIT., p. 170, Nos. 1243-1245, 

Family arrangement.|—Sce FAMILY ARRANGE- 
MENTS, Vol. XXIV., p. 049, Nos. 382-35. 

Contract of guarantee.|—Scee GUARANTEE, Vol. 
XXVI., p. 30, No. 185. 

Agreement for lease.|-—— Sce LANDLORD & 
TENANT, Vol. XXX., p. 381, Nos. 450-452. 

Contract made in consideration of marriage.|— 
See SETTLEMENTS, Vol. X1.., pp. 471, 472, Nos. 
199-211. 

Acts of corporations.| — See CoRvPoRrATIONS, 
Vol. XIII., pp. 392, 396, 398, Nos. 1171-1176, 
1206-1207, 1213. 

Sale of land.|—Sce SALE oF LAND, Vol. XL, 
p. 36, Nos. 199-202. 

Contracts of service.|-—See Contract, Vol. XIL., 
p. 171, Nos. 1254, 1255. 








C. Acts of What Party. 

See, generally, CONTRACT, Vol. XII., p. 170, Nos. 
1246, 1247. 

307. Act of party to contract.|—‘‘ The doctrine 
of part performance is founded on a change of 
possession, which is assented to by that party 
to the contract who is sought to be charged. It 
cannot be alleged by him that he is a trespasser. 
You refer his possession, if you can, to a legal 
origin, & you can do that byimplying a contract. 
But you cannot make a contract by the act of a 
third party, who is no party to the contract itself. 
For instance, 1f A. & B. contract that A. shall sell 
an estate to B. & B. takes possession of it, that is 
evidence against B. of a contract by him to buy 
the estate, for otherwise he would be a wrongdver. 
But if A. & B. agree that an estate shall be settled 
on (,. for life, with remainder to B., & B. gives 


for specific performance. —S1N- 
CLAIR v, SCHILDT (1914), 16 W. A. 
L. R. 100.—AUS. 


r. Licence for mining.}—A licence stant of 
nol under seal for mining on private WY r. 
ploperty is revocable In Jaw; but in 112.--AU 


equity, where for valuable considera- 
tion & partly executed, the licen ‘ee is 
entitled to specific performance by a 
a licence under seal.—All 
poche (1872), 3 V. Wt. (q.) 


SPECIFIC PERFORMANCE. 


possession to C., that is not evidence against A. 
That is really what took place here. The bargain 
was that the property should be conveyed to C. 
But how can the fact of C. being put into possession 
by B. be evidence that A. gave up his debt ? It is 
plain that A. is not a party to the taking posses- 
sion; & he is not a trespasser, & consequently, as 
against him, the giving of possession to the persons 
who are to be trustees is no evidence whatever of 
a contract on his part, & is not part performance 
by him. That puts an end to the notion that there 
is anything to take this case out of Stat. Frauds ” 
(JESSEL, M.R.).—te Foster, Ex p. FOSTER (1883), 
22 Ch. D. 797; 52 L. J. Ch. 577; 48 L. T. 497; 
31 W. R. 774, C. A. 

808. Act of third party—Arbitrators.|—BDill for 
specific performance of an agreement, originating 
in communications by the comrs., who took the 
depositions in a cause, & by the witnesses, to deft. 
as to the nature & effect of the evidence. ‘Though 
plitf. was not implicated in the transaction, the bill 
was dismissed on grounds of public policy. 

Upon a parol agreement for a compromise & a 
division of the estate by arbn. acts, done by the 
arbitrators towards the execution of their duty, as 
surveying, etc., cannot be considered acts of part 
performance to sustain the agreement.—Coortit v. 
JACKSON (1801), 6 Ves. 123 31 1. R. 913, L. ¢. 
Annotations :-—Consd. Blundell vr. Brettareh (1810), 17 Ves. 

232; Ridgway v. Wharton (1851), 3 De G. M. & G. 677. 

Refd. Miles ». Gory (1807), 14 Ves. 400, Maddison v. 

Alderson (1883), 8 App. Cus. 467. Mentd. Johnson v. 

Johnson (1802), 3 Boa. & P. 1623 Re Foster vo. G. W. LRy., 

Lixr p. GoW. Ry. (1882), 61 Le J. Q. Be 283, 


309. -—-.|.—ve Foster, La p. Foster, No. 
307, ante. 


D. Acis Must be Unequivocal and Referable to 
Contract. 

See, yenerally, CONTRACT, Vol., XXI., pp. 169, 
170, Nos. 1234-1249. 

Agreements for leases.|— Sec LANDLORD & 
TENANT, Vol, X XX., pp. 381, 382, Nos. 453-460. 

Sale of land.|—See SALE or LAND, Vol. XL., 
p. 35, Nos. 192-196. 


EN, What Acts amount to Purl Performance. 
(4) Possession. 

Agreements for lease.}] — See LANDLORD & 
TENaNT, Vol. XXX., pp. 382 -385, 346, Nos. 459, 
461-489, 494-502, 

Sale of land.|——Sce Sanu or LAND, Vol. XL, pp. 
37-40, Nos. 218-232. 

Contracts in consideration of marriage.|-—Seec 
SETTLEMENTS, Vol. XL., pp. 471, 472, Nos.. 
205-207. 


(6) Payment of Purchase-Money or Rent. 
Payment of rent.|—See LANDLORD & TENANT, 
Vol. XXX., pp. 385, 387, Nos. 490-493, 511-513. 
Sale of land.)—See Sse or LAND, Vol. XT.., 
pp. 36, 37, Nos. 203-217. 


(c) Kaependiture of Money. 

Agreements for lease.|-— See LANDLORD & 
TeNnANT, Vol. XXX., pp. 382, 383-385, 386, 387, 
Nos. 456, 457, 472-489, 503-510. 

Sale of land.|—See SaLe or LAND, Vol. XL, p. 
40, Nos. 233-237. 

Settlements.|—-Sec SETTLEMENTS, Vol. XL, p. 
472, No. 208. 


t. dgreement for  partnership.| — 
OCROWLKY v. O’SULLIVAN, [1900] 2 
J. lt. 478.—IR. 

a. Agreement to_ leave property by 
Tig HOweE ve. Rem, [1927] N. 1, 


Part I]]].--DEFENCES TO CLAIM FOR SprcIFiG PERFORMANCE. 


(da) Other Cases. 

310. Giving deed to solicitor—-To prepare con- 
veyance.|—Putting a deed into the hands of a 
solr., to prepare a conveyance of the estate to 
a son-in-law, after marriage, not a part performance 
of a parol agreement, so as to take it out of Stat. 
Frauds: a demurrer allowed on that ground to a 
bill for specific performance.— REDDING v. WILKES 
(1791), 3 Bro. C. C. 400; 29 E. R. 609, L. C. 

311. Deposit of tile deeds—Agreement to charge 
real estate.|—Qu. : whether a deposit of title-deeds 
is a sufficient part performance to take a verbal 
agreement to charge real estate out of Stat. Frauds, 
5. 4.—WHUITMORE v. FARLEY (1881), 45 L. T. 99; 
290 W. BR. 825; 14 Cox, C. C. 617, C. A. 

Annotations :-—Mentd. Penley v. Anstruther (1883), 48 
L. I. 664; Windbill L. B: of Health r. Vint (1890), 45 
Ch. D. 351. 

Family arrangements.|—Sec FAMILY ARRANGE- 
MENTS, Vol. XXI1V., p. 949, Nos. 32 -35. 

Agreement in consideration of marriage.|—Sce 
SETTLEMENTS, Vol, X1L., pp. 471. 472, Nos. 202- 
204, 208-211, 

Agreements for leases.| — Sce LANDLORD & 
TENANT, Vol. XXX., p. 382, Nos. 456, 457. 

Sale of land.]|—See Sate or Lanp, Vol. X1,.., 
pp. 40, 41, Nos. 238-247, 








SUB-SECT. 6.—IFFECT OF ADMITTING 
AGREEMENT. 
See CONTRACT, Vol. XI, p. 163, Nos. 1184- 
L194. 


Sect. +.—ILLEGALITY OF CONTRACT. 
SUB-SECT., 1.-—IN GENERAT.. 

Void & illegal contracts generally.|-—See Con- 
TRACT, Vol, XIL, pp. 234-308. 

312. Presumption of legality—Absence of reason- 
able grounds for supposing illegality.|—- JoHNSON 
v. SHREWSBURY & BIRMINGHAM Ly. Co., No. 97, 
ante. 

313. Agreement only savouring of illegality.} 
-~An agreement between two solrs. in partnership 
together, that one of them should continue to 
carry on the business under their joint names & 
should be entitled to all the profits thereof, & should 
grant to the other partner an annuity of £300 
during the life of his mother, & in the event of his 
dying in, he lifetime of his mother should pay to 
his widow an annuity of £100 during the remainder 
of his mother’s life, & should indemnify him against 





PART III. SECT. 3, SUB-SECT. 5.— 
E. (d). 339.— C 
b. Devise to donee—Whether part 


Ry, Co, (1882), 21 N. BL RL BP. & 2B.) 
AN. 


f. Immoral consideration. J—Moon v. 
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all liability in respect of his name being used, & 
that the partnership should cease on the death 
of the mother of the retiring partner :—Held: 
(1) not to be void as against public policy, but to 
be a valid & binding agrecment; (2) the agreement 
must be considered to mean that an annuity was 
to be granted by deed, & the retiring partner was 
entitled to enforce specific performance of such 
agreement, 

It is not within the discretion of the ct. to 
refuse specific performance, because an agreement 
savours of illegahty. It must be shown to be 
illegal (Woon, V.-C.).--AUBIN v, Hort (1855), 2 
K. & J. 66; 25 L. J. Ch. 86; 4 W. R. 112; 69 
K. R. 696. 

See, further, CONTRACT, Vol. X1I., pp. 235- 
237, Nos. 1939-1948. 
Particular instances.|— See Sub-sect. 2, post. 





SUB-SECT. 2,—DPARTICULAR INSTANCES. 

Void & illegal contracts generally.|~—Sec Con- 
rraAct, Vol, X1I., pp. 234-3038. 

Agreement for sale of ecclesiastical office.| — 
See ECCLESIASTICAL Law, Vol. XTX., p. 242, No. 
240. 

Agreements contrary to public policy.|—See 
Contract, Vol. XII, pp. 240-256. 

Agreements relating to infants—Religion.|— 
See INFANTS, Vol. XXVIII, pp. 274, 275, Nos. 
1256-1260. 

Custody.|-—See INFANTS, XNAVIIT., 
p. 208, No. J181. 

Collateral agreement ultra vires of local autho- 
rity——Transfer of electric lighting undertaking. |— 
See ELEcTRIC Liantine, Vol. XX,,p. 218, No. TLL. 

Agreement by unregistered money-lender.|— 
See MongEy & MoNnEFyY-LENDING, Vol. XXXV., 
p. 204, No. 301. 

Immoral agreements & agreements with ulterior, 
illegal or immoral purposes.|—See CONTRACTS, Vol. 





Vol, 


NH., pp. 263-268, 275-277, Nos. 2155-2192, 
2246-2271; Bonps, Vol. VII., pp. 168, 169, 
No. 50-71. 


Agreement relating to leases or tenancies.|— 
See, generally, LANDLORD & ‘TENANT, Vol. XXX., 
p. 412, Nos. 745-749. 

INegal covenant—In lease by charity 
Sce CHARITIES, Vol. VIII, p. 363, No. 





trustees. | 
1643. 








Assignment in contravention of covenant 
not to assign.]—-See LANDLORD & ‘TENANT, Vol. 
XXXI., p. 371, No. 5181. 


PARK & ISLAND Ry. Co. vt. CHATEAU- 
GuAY & NORTHERN Hy. Co. (Que.) 
(W204), 835 S.C. RR. 48.—CAN. 


performance of contract to give land for 
services — Invalid will.) — BLACK v. 
Biack (1864), 2 K. & A. 419.—CAN, 

©. Hxecution of deeds.})— A parol 
agreement in reference to land, partly 
performed by execution of deeds, was 
onforced.—SHENNAN U0. PARSILL (1871), 
18 Gr. $.—CAN, 

ad. Emigration to join  grantor.J— 
TURNER & TURNER v. PREVOST (3. C.) 
(1890), 17S. C. I. 283.—CAN, 

©. Occupation by third party for 
whom premises purchased-—To know- 
ledge of purchuser.)~— HADDOCK v, 
NorRGAN, (1924) 3 D. L. RR. 644; 


11924) 2 W. W. R. 948; 34 B.C. RR. 
74.—CAN. 


PART III. SECT. 4, SUB-SECT. 1. 


812 i. Presumption of legality — 
Absence of reasonable grounds for sup- 
posing Megality.J—CARLETON BRANCH 
tAILROAD CoO. ¥. GRAND SOUTHERN 


CLARKE (1879), 30 C. P. 417.—CAN. 

g. Illegality in part.) — Whero a 
party succeeds in establishing the 
illegality of un instrument, he will not 
be allowed to enforce any stipulation 
that ray be contained therein for his 
benetif.—A.-G. or, NisGaRaA FALLS 
INTERNATIONAL Bribes Co. (1873), 
20 Gr. 190.—CAN., 

h. -) — Semble: a contract, 
partly legal & partly Ulegal may, if 
the Wegal part be not malum ae se, & 
rests in understanding only, bo speci- 
fically performed by decree, 50 far as 
it is legally capablo of cexccution.—- 
CAROLAN tv. BRABAZON (1846), 9 
1. Kq. RR. 224.—IR. 

k. ulgreement contray to public 
policy.}—An agreement by a corpn. to 
abstain from exercising franchises 
granted for the promotion of the 
convenience of the public is invalid as 
being contrary to public poHey & can- 
not be onforced by the cts.— MONTREAL 





1 Whether legality must be pleaded | 
—Where a contract is ex facie Ulegal 
as being contrary to public policy 
Ht will not be enforced whether 
illegality 18 pleaded or not ; but, where 
the question of illegality depends upon 
purroundi circumstances & has not 
been ralsed in the pleadings so as to 
warn pltf. to produce evidence, to 
rebut the allegation of iNegality, the 
ct. ay a general rule will not entertain 
the question: but wlll enforce the 
contract. — BiALUSKI ev. BoresKky 
(Man.), [1922] 3 W. W. RR. 408; 69 
D. L. HK. 485,.-—--CAN. 


m, —--.}]—Although 
not been pleaded, 

enforce an agreement mvolving or 
founded on unlawful purposes or 
objects, which are necessarily pre- 
sented to it in the course of a suit.— 
NATIONAL MORTGAGE & AGENCY Co., 
Lro. v. Scotr (1892), 11 N. ZL. RR. 


illegality has 
the ct. will not 
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Re ee of contract: Sub-sect. 2. Sects. 


5 & 6: Sub-sect. 1, A.] 
———— Contract to pay premium—Contrary to Rent 
& Mortgage Interest (Restrictions) Acts.|—See 
Fa & TENANT, Vol. XXXI., p. 572, No. 








Underlease with option to purchase— 
Granted by personal representation.] — See Exr- 
cuTorS, Vol. XXIV., p. 568, No. 6062. 

Ilegal or immoral purpose.]—See Con- 
TRACT, Vol. XII., pp. 276, 277, Nos. 2259-2269. 
Options to purchase lease—Offending per- 
petuity rule.j——See LANDLORD & TENANT, Vol. 
AXAXX., p. 473, Nos. 1857-1859. 

Contract by building society—Sale of mortgages 
—Where performance would be ultra vires.|— 
See BUILDING SOCIETIES, Vol. VII., p. 492, No. 230. 

Agreements tending to pervert course of justice.] 
—See Contract, Vol. XII., pp. 256-263, Nos. 
2090-2154. 

Agreement for compromise of divorce proceed- 
ings.|—See TIuspanp & WIFRF, Vol. XXVIL., 
p. 447, Nos. 4615, 4616. 

Agreement contrary to Pluralities Act, 1838 
(c. 106).]|—See EccLEstasTIcAL LAw, Vol. XIX., 
p. 365, Nos. 1825, 1826. 

Agreements in restraint of trade.]|—See TRADE 
& TRADE UNIONs. 

Agreements illegal by foreign law.]—See Con- 
FLICT OF LAWS, Vol. XI., pp. 403-405, 436, Nos. 
739-747, 976, 979, 

Agreement for cancellation of shares in com- 
pany.]—Sce COMPANIES, Vol. IX., p. 422, No. 2728. 

Agreements between company & directors.|— 
See COMPANIES, Vol. IX., p. 470, Nos. 3077-3081. 

Contract by company ultra vires.]—See Com- 
PANIES, Vol. [X., p. 632, No. 4184. 

Champertous agreements.|-—See AcTION, Vol. I., 
pp. 76, 89, Nos. 614, 729, 730. 

Illegal agreements for partnership.| —- Sec 
PARTNERSHIP, Vol. XXXVI., p. 343, Nos. 211-218. 

Illegal contracts by trustees—Right of cestul que 
trust to enforce trust.|—See Trusts & TRUSTEES. 








SEcT. 5.—CONTRACT INVOLVING BREACH OF 
TRUST. 
See, generally, Trusts & TRusTRES. 
314. Whether ground for refusing specific per- 
formance.]—MorTLock v. BULLER, No. 19, ante. 
315. J—If the act of sale by the trustees 
takes place under circumstances which amount to 

a breach of trust, this ct. will not specifically 

perform the contract.—ORD v. NoEL (1820), 5 

Madd. 488; 56 FE. R. 962. 

Annotations —-Distd. Dance vr. Goldingham (1873), 8 Ch. 
App. 906, n.  Refd. Baylies ». Baylics (1844), 1 Coll. 537, 
Bellringer v. Blagrave (1847), 1 De G. & Sm. 63; Sneesby 
v, Thorne (1855), 3 Eq. Rep. 662; Harper v. Hayes (1860), 
2DeQ.F. & J. 54253 Dunn v. Mood (1885), 28 Ch. D. 586. 
316. -|—An agreement by trustees of a will, 

to grant an underlease of their testator’s leasehold 

property, is, primd facie, inconsistent with a trust 
for sale of 1t. There may be, however, circum- 
stances to justify the agreement; but the ct. 
cannot enter into the consideration of those circuni- 
stances in a suit for specific performance between 
the trustees & the underlessece, the cestuis que trust 
not being parties to it.— Evans v. JACKSON (1836), 
A Nel Donnelly, 147: 6 L. J. Ch. 8; 59 
a KR. 87. 


Annotations '—Refd. Re Walker & Onakshott’s Contract 
[1901] 2 Ch. 383; He Judd & Poland & Skelcher’s Contract, 
hans ave ie ue ee pe torgaite Potteries 

20.’5 Contract, Ch. 821; d 
& Still's Contract, (1923] 1 Ch. 305" Ree Gons: 
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317, ——-.|—The ct. will not enforce a contract 
involving a breach of trust.—Woop v. RICHARD- 
SON (1840), 4 Beav. 174; 5 Jur. 623; 49 E. R. 305. 

318. .|— Trustees for sale of a manor 
described it in advertisements, & particulars & 
conditions of sale, as a manor in which the fines 
were arbitrary ; adding that the clear profits, on 
an average of the last eight years, had been £150 
ayear; & it was one of the conditions of sale, that 
if there should be any error of mis-statement in the 
particulars, the vendors or purchaser, as the case 
might happen, should pay or allow a proportionate 
value, according to the average of the whole 
purchase-money, as a compensation either way. 
After the sale it was found that by the custom of the 
manor arbitrary fines were payable only on alicna- 
tion, & that on the death of a tenant, his customary 
heir paid, upon admittance, a small fixed sum, & 
the widow was admitted to her free bench without 
any payment. It was also found that the clear 
profits exceeded £200 a year :—Held: there was no 
such misdescription of the property as would 
entitle the purchaser to compensation, inasmuch 
as the annual profits, which constituted the sub- 
stantial value, far exceeded the amount stated. 

Semble: if there was a substantial misdescrip- 
tion, a ct. of equity would not enforce against 
trustees specific performance with compensation, 
as being prejudicial to the ecstui que trust, & 
incapable of being ascertained. 

In the present case the contract which we are 
called upon to enforce 1s one which the vendors, as 
trustees, had no right whatever to make, & which, 
if performed, would cast upon their cestui que trust, 
the consequences of their own negligence. This a 
ct. of equity never can do (LORD BRouGHAM).— 
WHITE v. CuppoNn (1842), 8 Cl. & Fin. 766; 6 
Jur. 471; 8K. R. 300, H. 0.3 revsg. S. C. sub nom. 
CUDDEN v. CARTWRIGHT (1840), 4 Y. & C. Ex. 25. 
Annotations :—Refd. Wilson v. Williams (1857), 3 Jur. N. 8. 

810; Cuddon v. Tite (1858), 1 Giff. 395. 

319. .|— A trustee entered mto a contract 
for the sale of trust property, & it was agreed that 
the purchaser should, out of the purchase-money, 
retain a private debt due to him from the trustee. 
On a bill by the trustee :—Held: that this ct. 
would not decree the specific performance of such a 
contract.—THOMPSON v. BLACKSTONE (1843), 6 
Beav. 470; 49 E. &R. 908. 

320. J—(1) With regard to the condition 
of sale, if 1t were calculated to mislead a purchaser, 
the ct. would not enforce it (KINDERSLEY, V.-C.). 

(2) Neither, if the enforcement of the sale 
involved a breach of trust, would the ct. lend its 
assistance (KINDERSLEY, V.-C.).-- GROOM v. BooTit 
(1453), 1 Drew. 548; 1 Hq. Rep. 182; 22 1. J. Ch. 
961; 21 L. T. O. S. 253; 17 Jur. 927; 1 W.R. 
423; 61 E. R. 561. 

Annotation :—Mentd. Re Hichens, Francis 1. Francis, Ex p. 
Francis, Hc p. Hichens (1854), 5 De G. M. & G. 108. 
321. .|—Maw v. ToPpHamM, No. 1461, post. 
322. .|—Where the contract was originally 

injurious to the cestuis que trust, or would expose 

the person contracting to a suit on reasonable 
grounds by his cestuis que trust for breach of duty, 
the ct. will not, in the exercise of its discretionary 
jurisdiction, enforce a contract entered into by 

@ person in a fiduciary position.—SNEESBY v. 

THORNE (1855), 3 Eq. Rep. 662; 25 L. T. O. S. 

125; 1 Jur. N. S. 586; 3 W. R. 438; affd. on 

other grounds, 7 De G. M. & G. 399, L. JJ. 

Annotatwna :— Mentd. Naylor v. Goodall (1877), 47 L. J. Ch. 
53; Re Ingham, Jones v. Ingham, [1893] 1 Ch. 352. 
323. .|—The ct. refuses to enforce specific 

performance of a contract which is a breach of 

trust, equally at the suit of the vendors as of the 
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purchasers..—DUNN v. FLOOD (1885), 28 Ch. D. 
586; 54 L. J. Ch. 370; 52 L. T. 699 33 W. R. 
815; 1T. L. R. 206, C. A. 

Annotation :—Mentd. Re Hollis’ Hospital Trustees & Hague 

Contract, [1899] 2 Ch. 540. 

324. ——-.|—Though a purchaser may, as a 
general rule, require a conveyance to a nominee, 
he cannot require a conveyance to one of the 
vendors under circumstances which may expose 
them to the risk of being parties to a breach of 
trust.—DELVES v. GRAY, [1902] 2 Ch. 606; 71 
L. J. Ch. 808; 87 L. T. 425; 51 W. R. 56. 

325. Breach of trust by company directors 
~Agreement for forfeiture of shares.|— Directors 
had power, on non-payment of calls, to suc for them 
or forfeit & sell the shares. They proposed to a 
shareholder to relieve him from further liability. 
on his consenting to an absolute forfeiture. He 
assented, but the directors, having afterwards 
discovered that he was in good circumstances 
refused to complete. The ct. declined to compel 
the directors specifically to perform the contract.— 
TIARRIS v. NORTH DEVON Ry. Co. (1855), 20 Beav. 
3843; 52 6. R.651. 

326. -——-_ Legality of contract doubtful.| — 
Trustees for the sale of certain lands joined with 
the trustees for the sale of other lands, & with 
the absolute owner of other lands, in selling all the 
lands together. After entering into a contract 
for sale, they agreed as to the proportions in which 
they were to be entitled to the purchase-money. 
The conditions for sale stated, that as to a part of 
the lands the title was to commence in 1845 only. 
Jt appeared on investigation that this only related 
to a very small part :—/feld : so joining in the 
sale, & so apportioning the purchase-moncy, was 
a breach of trust, & the condition was depreciatory ; 
& specific performance at the suit of the vendors 
refused. 

The doctrines & principles applicable to this 
case are opposed granting specific performance in 
the present instance ; & if it is not clear that the 
contract... was a breach of trust, if must 
he held at least to be exceedingly doubtful whether 
it is not so (KNIGHT Bruce, L.J.).--REDE 1, 
OAKES (1864), 4 De G. J. & Sm. 505; 5 New Rep 
209; 34 L. J. Ch. 145; 11 L. T. 549; 10 Jur. 
N.S. 124635 13 W.R. 303; 46 EB. R. 1015, L. JJ. 


alnnotations ; --Consd. Dance ct Goldingham (1873), 8 Ch. 
App. 902; Re Cooper & Allen's Contract for Sale to 
Harlech (1876), (Ch. D. 802, Morris v. Debenham (1876), 
2Ch. D. 540. Apld, Dunn «. Flood (1885), 28 Ch. D. 586. 
Refd. Hiatt v. Hillman (1871), 25 [. T 553 Barelay v. 
Messenger (1875), 48 L. J. Ch. 449; Tolson v. Sheard 
(1877), 5 Ch. Db. 19. 


Sale by trustees at inadequate price.|— 
See Sub-sect.. 5, B., post. 
Agreement for lease.]|— See LANDLORD & 
TENANT, Vol. XXX., p. 407, Nos. 700-703 ; Vol. 
XXXI., p. 82, No. 2267, 











SrEcT. 6.—OPPRESSIVENESS OF CONTRACT. 
SUB-SECT. ]1.—-UNFAIRNESS. 
A. In General. 


327. Whether ground for refusing specific per- 
formance—General rule.]-~TiLLy 7. Puers (1791), 
cited 10 Ves. at p. 801; 32 E. R. 860. 


PART III. SECT. 6, SUB-SECT. 1.——A. 327 ii. 
3271. Whether ground for refusing its way 
specific Del onimalies General rule. }— 
A contract to be specifically performed 
must be equal, fair & certain in its 
terms, & founded on good considera- 
tion.—EaRLEY v. MCGILL (1864), 11 
Gr. 75.—CAN, 


J.— VOL. XLIT. 





clearly 


ference. Where 


may 


~~-~-,] ~The ct. must see 
before 
specific performance, & it must be & 
satisfied of the integrity & good faith 
of the parties sceking its special inter- 


adequacy go hand in hand, the ct. 
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328. -J—A ct. of equity will not 
deerce a specific execution of articles, where they 
appear to be unreasonable or founded on a fraud.— 
oe v. CLERK (1720), Prec. Ch. 538; 24 BH. R. 
241. 

«Annotations :-—Apld. Hick ». Phillips (1721), Pree. Ch. 576. 


Consd. Falcke r. Gray (1859), 4 Drew. 65]. Refd. Bower 
v. Cooper (1843), 2 Hare, 408. 











329. .|\—SQUIRE v. BAKER (1726), 2 
Kq. Cas. Abr. 58 22 K. R. 5). 

330. ---—— -—-.|—Buxtron v. Lister, No. 
343, ante. 

331. ——.|—Unprrwoop v. HitrcHcos, 


No. 226, ante. 
~.]|—It is true, if parties enter 
into legal contracts they are bound to fulfil them. 
But if parties enter into contracts which are 
enforced for purposes of harass & vexation, cts. 
of equity properly interfere (LORD Kenyon, M.R.). 
—SMITH v. Moris (1788), 2 Bro. C. C. 311; 2 

Dick. 697; 290 EK. R. ATL, 

Annotations :—Distd. Phillips +. Jones (1839), 9 Sim. 519; 
Mellers v Devonshire (1852), 16 Beay. 252; Ridgway vr. 
Sneyd (1854), Kay, 627. Consd. Siinpson vr. Ingleby (1872), 
26 LL. T. 5438. 

333. ———.] —WALPOLE (LORD) v. ORFORD 

(l.orD), No. 228, ante. 





334. ]--HAMILTON v, GRANT, Ne. 
92. ante. 

335. .|;—GOULD v. KEMP, No. 362, 
post. 

336. —---- -——.]—Crorr tv. HAWE (1836), 





Donnelly, 82: 5 L. J. Ch. 8305; 47 BE. R. 241. 

337. --- -- —-——.!—-Where a contract between 
two cos. proves to be one by which one of the 
contracting parties will gain considerable advan- 
tages, at the expense of the other, while the other 
will receive no corresponding benefit, whether 
such contract is or not legally valid, equity will 
not aid in enforcing it by a decree for specific 
performance. 

A private Act of Parliament authorised one rail- 
way co. to accept a lease of another railway: the 
directors of the first co. then entered into an agree- 
ment with the directors of a third co., the stipula- 
tions of which were to be performed ‘* during the 
continuance ”’ of such lease. No lease within the 
provisions of the Act was ever granted. The 
agreement appeared to be, if legally valid, at least 
unfair to the shareholders of one of the cos. :— 
Held: equity would not enforce it by a decree 
for specific performance.— SHREWSBURY & BIR- 
MINGHAM Ry. Co. v. NORTH WESTERN Ry. Co., ETC. 
(1857), 6 H. L. Cas. 113; 26 L. J. Ch. 482; 29 
L. T. O. 8.186; 3 Jur. N.S. 775; 10 KB. R. 1237. 


Annotationa -—-Consd. Richmond Waterworks Co. & South- 
wark & Vauxhall! Waterworks Co. vt. Richmond Vestry 
(1876), 34 L VW. 480. Refd. Eastern Counties Ry. r. 
Hawkes (1855), 5 H. L. Cas. 331; Lancaster & Carlisle 
Ry. v. N. W. Ry. (1856), 2 K. & J. 293, L. B. & S.C. Ry. 
wh. & S W.Ryv (1859), 4 De G. & J. 362; A.-G.o. G. EK, 
Ny. (1879), 11 Ch. D, 449, Sun_Permanent Benefit Bldg. 
Soc, v. Western Suburban & Harrow Road Permanent. 
Bldg. Soc., [1921] 2 Ch. 83. Mentd, Beman v. Rufford 
(1851), 1 Sim. N.S. 550; Charlton v. Newcastle & Carlisle 
& N. EL Ry. (1859), 34. T. O. 8. 22; Hare v. L. & N. WwW. 
Ry. (1861), 2 John, & H. 80; South Wales Ry. vr. Redmond 
(1861), 190 C. BK. N.S 675; Taylor v. Chichester & Midhurst 
Ry. (1867), L. R. 2 Exch. 356; Riche v. Ashbury Railway 
Carriage & Iron Co. (1874), L. KR. 9 Exch. 224; Hire 
Purchase Furnishing Co. vr. Richens (1887), 58 L. T. 460. 


338. Agreement in part executed.J/— 





Where the manner of obtaining an agreement is 


although the purchaser was guilty of 
no greater fault than making a hard 
unconscientious bargain.—GouGeH 
v. BENCH (1884), 6 O. R. 699.—CAN. 


decreeing 








8327 iii. > ——.J)-— SHEIKH ABED 
incapacity & in- HossKin vr. LALLA RAMSARAN (1870), 
13 B. L. R. 516, nw; 13 W. R. 426,— 
refuse to enforce a contract, IND. 


WH 
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not strictly just & regular, a ct. of equity ought 
not to decree a specific performance, although the 
agreement be in part executed.—ROCHFORT ¥v, 
oe (1721), 1 Bro. Parl. Cas. 171; 132. FR. 
493. 

339. —— .]}—Agreement, if unreasonable, 
though in part executed, not specifically decreed.— 
EDWARDS v, TIEATHER (1724), Cas. temp. King, 3; 
25 KH. R. 190. 

340. -—— Agreement to purchase lands—Part 
discovered to be copyhold.|-——-A. articles with BR. for 
the purchase of an estate of £180 per annum for 
which he was to give thirty-five years’ purchase, 
upon granting & conveying to him, & pays £50 
in part; but discovering that £30 per annum of 
the lands were copyhold, refused to go on. On a 
bill by B. equity will not decree a specific exccution 
of this agreement, being unequitable, but will 
order the £50 to be paid back.— Hick v. PHILLIPS 
(1721), Prec. Ch. 575; 24 KB. R, 258. 


Annotations : —Distd. Adams v. Weare (1784), 1 Bro C. CO. 
567. Refd. Davis v7. Symonds (1787), 1 Cox, Kg. Cas, 402. 


341. —-—- When rescission of contract refused.] 
—There may be a degree of unfairness in obtaining 
articles for the purchase of an estate, for which 
this ct. will not set them aside; but will refuse 
its aid to carry them into execution ; &1f the party 
who obtained such articles has been in possession, 
& made lasting improvements, he shall be alowed 
for them on consenting to deliver up the articles 
& account for the profits; otherwise, if he goes 
to law, & fails there. —SAVAGE 1. ‘TAYLOR (1736), 
Cas. temp. Talb. 234; 25 KB. R. 753. 

ARON :- Refd. Duy i. Newman (1788), 2 Cox. Eq Cas. 


de 

342. - — --—-.|—Bill for a specific perform- 
ance of a covenant for renewal dismissed, it being 
either a covenant for perpetual renewal, & if so, 
obtained without consideration from the Jessor, 
or else inserted by mistake; but there being no 
proof of its having been improperly obtained, a 
cross bill, to have it declared void, was dismissed 
with costs. 

Though I see no equity to decree this agreement 
in specie, yet. I see no reason to say that it was 
obtained fraudulently ; & therefore I must leave 
pltfs. to make what use they can of it at law 
(HENLEY, LORD KEEPER).—HEDSHAW Ut, BEDFORD 
LEVEL (GOVERNOR & Co.) (1759), 1 Eden, 346; 28 
EK. R. 718. 

Annotatvon :--- Refd. Browne +. Tighe (1834), 2 C1. & Fin. 396. 

343. — —-— --.|--A ct. of equity will exercise 
its discretion in cases of bills for specific perform- 
ance by dismissing them, although the same cir- 
cumstances would not induce the ct. to make a 
decree to cancel the agreement on a bill filed for 
that purpose. 

The ct. will never decree a specific performance 
unless the case of pltf. is perfectly clear from 
circumvention & deceit (per CurR.).—Davis v. 
SYMONDS (1787), 1 Cox, Eq. Cas, 102; 29 E.R. 
1221. 

344. - --.j-—-There are many cases in 
which the ct, will not disturb an agreement that. 
has been executed, though it would have refused 
to carry that agreement into execution (per CurR.). 
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grave dmibt of fairness. ~-McNoNaLp 
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PART Ill. SECT. 6, SUB-SECT. 1. 

—B. tending pure 
n. infirmity of one party — Senile 
decay.}---GovuGH v. BENCH (1884), 6 
QO, I. 699,—CAN. 


349 i. Tynorunce of one party— 1 m- 
provident contract. |—DoveE v. TURNER 
(1860), 5 N.S, It. (1 Old.) 1.—CAN. 

0. Unfairness arising from 
tionship of  poblata) Miptas an in- 

ser, by disguising his 
intentions under the role of a dis- 
interested friend, 
confidence thus established, & induces 


SPECIFIC PERFORMANCE. 


—WILLAN v. WILLAN (1810), 16 Ves. 72; 33 E. R. 
$11, L. Cc. 
ANE ALOn :—Refd. M'Carthy v. De Caix (1831), 2 Russ. & M. 


345. ——— Unfairness arising from uninten- 
tional act.]}—TWINING v. MORRICE (1788), 2 Bro. 
C. C. 326 5 29 BR. 1. 182, 

Annotations :-—Consd. Townshend 7. pia agrooms (1801), 6 
Ves. 328; Mortlock 7. Buller (1804), 10 Ves. 292, td. 
Mason ». Armitage (1806), 13 Vos. 25. Apld. Cutte +. 
Salmon (1852), 21 U. J. Ch. 750. Refd. Smith v. Clarke 
(1806), 12 Ves. 477; White v. Cuddon (1842), 8 Cl. & Fin. 
766. Mentd. Hr p. Lacey (1802), 6 Ves. 625; Ex p. 
Bennett (1805), 10 Ves. 881. 

346. Circumstances raising grave doubt 
of fairness.]— (1) Where a suit for specific perform- 
ance comes on on motion for decree, the ct. may 
treat it as a motion & refuse it with costs. 

(2) Where, on a bill filed for specific performance 
by a vendor, circumstances not appearing on 
the abstract are discovered, raising a grave doubt 
of the fairness of the transaction, the ct. will dis- 
miss the bill with costs,—WARDE v. DIXON (1858), 
28L.5.Ch. 815; 32 1. T. 0. S. 349; 5 Jur. N.S. 
698: TW. RR. 148. 

Annotations :-—As to (2) Apld. Simpson v. Gilley (1922), 92 





LL J.Ch. 194.0 Generally, Retd. Isaacs v. Towell, [1898] 
eels 285. Mentd. Gray v. Fowler (1874), L. R. 8 Exch, 


B. What Amounts to Unfairness. 


347. Conditional agreement—In nature of 
wager.|— PARKER v'. PALMER (1662), 1 Cas. in Ch. 
42; 22 BK. R. 685, LC. 

348. Infirmity of one party—-Mental weakness 
—Sale of advowson.|—If a father who is possessed 
of an advowson, which he apparently designed for 
his son, be prevailed on, when in an infirm state 
of mind, to enter into articles for the sale of it 
to another person, a Ct. of Equity will not compel 
x specific performance, although there is no 
Imposition or fraud imputable to the purchaser.— 
BELL ». Howarp (1742). 9 Mod. Rep. 302; &8 
i. RR. 467, 

FRAUDULENT & VOIDABLE CoN- 
VEYANCES, Vol. XXV., pp. 253-257, Nos. 802- 
831. 

349. Ignorance of one party—Improvident con- 
tract.|—Specific performance refused, of a con- 
tract improvidently entered into by ignorant 
persons.—MARTIN v. MIrcukLL, MARTIN 0. PEILE 
(1820), 2 Jac. & W. 4135 37 K. R. 685. 

Annotations -— Mentd, Laythorpe v. Bryant (1836), 2 Hodg. 

25; Morgan v. Holford (1852), 1 Sm. & G. 1013 Heather 

r, O’Nell (1858), 2 Do G. & J. 399; Reuss v. Picksley (1866), 

L. R. 1 Exch, 342: He National Savings Bank Aasocn., 

Hebb's Case (1867), L. 1. 4d Ka. 9, Jones vr. Davies (1878), 

& Ch. D. 2005. 

~-—,|—See FRAUDULENT & VOIDABLE 
VEYANCES, Vol. XXV., p. 255, Nos. 814, 815. 

350. Absence of legal advice—Where plaintiff 
solicitor.|—-An agreement. for a reversionary lease 
having been obtained by an attorney from the son. 
of his employer, who was remainderman in a 
settlement under which his father who had granted 
the existing lease was tenant for life. On a bill 
for specific performance, the ct. refused under the 
circumstances to enforce the agreement. 

F. under a settlement executed in 1716 was 
tenant for life of certain lands, with a power to 
lease for any term not exceeding thirty-one years, 





Con- 


the owner of land to accept an offer 
for the purchase of {t, whic robably 
would not otherwise have been ac- 
copted without independent investiga- 
tion, specific performance of an agree- 
ment for sale thus procured will not 
be enforced.--HENDERSON v. THOMP- 
aa ©.) (1009), 41 8. CG. R. 445.— 


rela- 


imposes on the 
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remainder tu his first & other sons successively 
in tail male. In1745 F. granted to S., who was 
then acting as his attorney, a lease of lands, com- 
prising two hundred acres of good land, Irish 
plantation measure, for three lives or thirty-one 
years, whichever should last the longest. M. 
was the only son of F. In 1749 M. by a writing 
indorsed upon that part of the lease of 1745, 
which was in the possession of S. in consideration 
of £20, agreed to ratify that lease, & on the expira- 
tion of the term, to grant a renewal for a further 
term of lives, a blank being left in the agreement 
as to the number of lives. The agreement was not 
indorsed on the counterpart of the lease in the 
possession of F. & was not. registered till June, 
1760. In May, 1760, F. died, leaving M. surviving, 
who by deed in 1760, settled the lands in trust for 
himself for life; remainder to his two daughters 
as tenants in common. Resp. became entitled 
to one moiety of the lands, as the only son of one 
of the daughters; & at a sale under a decree in 
Chancery in 1814, purchased the other moiety. 
At the time of the sale, 1t was mentioned that 
the lands were sold subject to the lease of 1745. 
S. died in 1780, leaving L., who was the last surviving 
life in the lease of 1745, & held the lands under the 
lease till his death, which took place in 1817. 
Applts. claimed as devisees of f.. In 1820 applts. 
fled a bill in Chancery, stating the facts above- 
mentioned, & praying a specific performance of 
the agreement to grant a renewal of the lease :- — 
Held: applts. were not entitled to such rehef. -- 
BLAKENEY vt. Bacorr (1829), 38 Bh. N.S. 237; 
| Dow. & CL 1055 4 1. R. 1826, 1b. 

351. --—- —— .|--Where defts., vendors, sign 
a contract of sale, without professional assistance, 
& pltf.. purchaser, js a solr, circumstances of 
evidence, generally leading to the notion of sur- 
prise or mistake, & objections, otherwise not 
decisive per se, will be suflicient to induce the ct. 
to withhold a decree for specific performance. 

To cannot: help thinking .. . that pltf. should 
not have sufficient defts. to sign, without previously 
consulting their solr. (ALDERSON, B.). ~DianpdoNn 
v. BAMFORD (1841), 10 lL. J. Kx. Kg. 54. 

352. --—- Where no fraud proved.| —Specific 
performance decreed in favour of a purchaser, 
though no solr. acted for the vendor; & though 
the contract was executed under circumstances 
which might easily have led to fraud; no fraud 
being proved in the vendor or his agent.—LIGHT- 
FOOT v. HERON (1839), 38 YY. & C. Ex. 5865; 160 
i. R. 835. 

Annotations :—Retd. Cox v. Smith (1868), 19 L. T. 517, 

Lumley ev. Timms (1873), 28 L. T. 157. 

353. Signature induced by promise of 
plaintiff.]—-A farm was put up to auction on certain 
conditions of sale, but was bought in by the 
vendor. Subsequently the vendor entered into 
an agreement for sale thereof, with a purchaser 
who had not then seen the conditions of sale, but 
who represented to the vendor that, if the agrec- 
ment entered into were not in accordance with the 
conditions of sale already prepared, he would 
alter & adapt it thereto. The vendor was a 
decrepit old man, but not incompetent to transact 
business; but in entering into the agreement 
he had no solr. nor agent. The purchaser having 
declined to adapt the agreement to the conditions 
of sale, in the particulars in which it differed, & 
having filed a billfor specific performance :—Held : 
specific performance could not be enforced, 
because the promise to adapt. the agreement to the 
conditions of sale might have operated as an induce- 
ment to the vendor to sign it, but as imbecility 
& fraud were set up as a defence, & not proved, no 
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costs were given.—MICKLETHWAIT v. NIGHTINGALE 
(1848), 12 L. 'T. O. S. 82; 12 Jur. 638. 

354, Agreement for building lease. 
In the year 1852, deft. was entitled to the residue 
of a term of years of some lands of which pltfs. 
were seised in fee. After much negotiation, 
drawing up of agreements, & alterations & 
modifications of these agreements, deft. signed in 
Apr. 1854, an agreement to surrender his existing 
interest, & to take a new lease, by which he was to 
covenant to build a large number of houses, & to 
lay out the premises & roads, & to build drains in 
the manner therein stated. He agreed further to 
covenant not to underlet, or assign the premises 
without permission from plifs., & in case of any 
breach of any of these covenants pltfs. were to be 
at. liberty to re-enter on the whole of the premises. 
During the earlier part of this negotiation deft. 
had been assisted by his own solr., but for some 
time previously to the execution of the agreement 
of Apr. 1854, he appeared not to have consulted 
any professional man, except his own surveyor. 
At the execution of the agreement deft. had had 
no assistance whatever, & in fact no one was 
present on his behalf, deft. observing at that time 
that he was sure the solr. for pltfs. ‘‘ would not 
allow him to do anything wrong.’’ The permission 
of the Charity Comrs. was obtained, but upon 
pltfs. delivering to deft. an abstract of their title, 
deft. handed the matter over to his original solr. 
who requested that some minor alterations might. 
be made in the terms of the agreement, to many 
of which pltfs. yielded. Ultimately, however, 
deft. demanded that the clause against underletting 
should be omitted in preparing the lease, & on 
pitfs. declining to accede to this demand, deft. 
refused to complete his contract on the ground 
of surprise & undue influence over him. Pltfs. 
then instituted this suit, praying by their bill a 
specific performance of the agreement :---Held: 
there existed no reason whatever for releasing 
deft. from the contract into which he had thus 
entered.—FTABERDASHERS Go. v. ISAac (1857), 29 
L. T. O. 8. 350; 5 W. R, 855, L. JJ. 

355. Vendor’s knowledge of disapproval of 
purchaser’s solicitor—Exorbitant price.|—An estate 
was put up to sale by auction. The conditions of 
sale were drawn out in manuscript, but were not 
printed or circulated. They were shown in this 
state to B., a solr. for a person who was likely to 
be a purchaser. He objected at once to one of the 
conditions of sale, as one to which the contemplated 
purchaser could not) be advised to assent. The 
auction took place, & the objection to this condition 
was publicly noticed by an indifferent attendant 
at the sale. The property was bought in. 

On the following day the proprietor of the es 
tate called upon the contemplated purchaser, & 
persuaded him to sign an agreement for the pur- 
chase of the estate, as it was alleged at a most 
exorbitant price, & containing, by reference to, 
the objected condition of sale :—Held : under such 
a state of circumstances, specific performance of 
the agreement could not be enforced.—LEE v. 
Dawson (1861), 4 L. T. 464. 

358. Signature by illiterate person—-Agent of 
defendant—Contract drawn up by plaintiff.;|—On 
a bill for the specific performance of an agreement 
by which A., as agent for B., contracted to let to 
C. a piece of ground for a term of years at a yearly 
rent; it appearing from the evidence that B. 
intended to let the ground for the building of 
houses of a particular class, & that if he had 
authorised A. to act as agent in the letting of the 
ground, which was disputed, he had told him the 
purposes for which it was to be let :—Held: as 
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Sect. 6.—Oppressiveness of contract: Sub-sect. 1. B. ; 
sub-sect. 2, A. & B. (a).] 


the agreement did not contain any reference to 
building, nor any covenant to build, it was not 
under the circumstances such an agreement as 
ought to be performed ; & a decree for a specific 
performance was refused. 

Supposing the authority to B. to enter into the 
agreement with pltfs. to be clearly proved it does 
not follow that it is such an agreement as a Ct. of 
Kquity will decree to be specifically performed. 
The agreement appears to have been signed by an 
illiterate person, as agent for deft. L., & to have 
been drawn by one of the plitfs. (per Cur.).-— 
HELSHAM v, LANGLEY (1841), 1 Y. & C. Ch. Cas. 
175; 62 E.R. 842. 

.j- See CONTRACT, Vol. XIL., p. 92, No. 565 ; 
FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXYV., p. 256, Nos. 825-827. 

357. Unreasonable covenant in lease— Lease of 
mines.|—A lease of mines contained a covenant 
that, if the lessor should at any time before the 
expiration or determination of the lease give notice, 
in writing, to the lessee, of his desire to take all 
or any part of the machinery, stock-in-trade, 
implements, etc., in or about the mines, then the 
lessee would, at the expiration of the lease, deliver 
the articles specified in the notice to the lessor on 
his paying the value of them, such value to 
be ascertained in the manner therein mentioned : 
-—Held: the covenant was so injurious & oppres- 
sive to the lessee, that the ct. ought not to 
enforce it, or to grant an injunction to prevent 
a breach of it.—TaLBor v. Forp (1842), 13 Sim. 
173; 6 Jur. 843; 60 E. R. 66. 

358. -—~—- Sale of leasehold—-No opportunity for 
defendant to examine.]— MIDGLEY v. SMITH, [1893] 
W.N. 120. 

-|—See LANDLORD & TENANT, Vol. XXX., 
pp. 412 414, Nos. 743, 744, 754-756. 

359. Unfairness arising from relationship of 
parties—-Contract with heir of plaintiff.|— Bill for 
specific performance of a contract against the heir- 
at-law of the vendor dismissed without costs, 
& the parties left to their remedy at law, the ct. 
not being satisfied with the evidence as to the cir- 
cumstances under which the contract was signed 
by the vendor.—VALENTINE v. DICKINSON (1861), 
7 Jur. N.S. 857; 9 W. RR, 625. 

Solicitor & client.|—See SoLtcrTors, 

---—,]—-See, generally, CONTRACT, Vol. XIT., 
yp. 98-112, Nos. 611-738; FRAUDULENT & 

"OIDABLE CONVEYANCES, Vol. XXV., pp. 257-266, 
Nos. 832-902. 

Drunkenness.'——See Contract, Vol. XII., pp. 
41, 42, Nos. 199-217; FRAUDULENT & VOIDABLE 
CONVEYANCES, Vol. XXV., p. 255, Nos. 817-819. 

Duress.|-—See Contract, Vol. XIT., pp. 92-98, 
Nos, 566-610. 

Lunacy.|—See Lunatics, Vol. XXXIII., pp. 
128-136, Nos. 47-139. 

Agreements in restraint of trade.|—-See TRADE 
& TRADE UNIONS, 

Agreements for salvage.|—-See SuipPinG, Vol. 
XLE., pp. 857-861, Nos. 7235-7251, 7267-7282. 

Family arrangements.|—-See FAMILY ARRANGE- | 
MENTS, Vol. XXIV., pp. 955-960, Nos. 87-135. 
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of the parties & to grant the equitable 


SPECIFIC PERFORMANCE. 


SuR-SECT. 2.—-HARDSHIP. 
A. In General. 


360. Whether ground for refusing specific per- 
formance.]—ELy (DEAN & CHAPTER) v. STEWARD 
(1740), Barn. Ch. 170; 2 Atk. 44; 27 E. R. 600, 
iis :—Mentd. Robinson rv. Duleep Singh (1879), 11 

Ch. D. 798. 

361. .|—The ct. is not obliged to decree 
a specific performance, & will not, where it would 
be a hardship (Lorp HARDWICKE, C.).—CITY OF 
LONDON v. Nas (1747), 3 Atk. 512; 1 Ves. Sen. 
12; 27 BE. R. 859, L. ©. 

Annotations :-— Refd. Lucas v. Comerford (1790), 8 Sim. 499 ; 
Bracebridge v. Buckley (1816), 2 Price, 200; Storer v. 
G. W. Ry. (1842), 6 Jur. 1009. Mentd. Casberd v. Ward, 
Jones & A.-G. (1819), 6 Priee, 411. 

362. -——.]—Any circumstance of unfairness 
on the part of pltf. or those under whom he 
claims, or even any circumstance of hardship 
in deft.’s situation will incline the ct. not to 
interfere (LORD BrovuGuaM, C.).—GOULD v. KEMP 
(1834), 2 My. & K. 304; 30 E. R. 959, L. C, 


Annotations -~-Mentd, Re Wilks, Child v. Bulmer, [1891] 3 
Ch. 59; Jn the state of Heys, Walker v. Gaskill, (1914) 


B, 1092, 

363. —--~.]-—KIMBERLEY r. YEO, KIMBERLEY v. 
JENNINGS, No. 26, ante. 

364. -|—In cases of specific performance, 
cts. of equity exercise a discretion. In cases of 
great: hardship, they will not interfere, but will 
leave pltf. to his remedy by recovery of damages 
at law. 

Trustees joined their cestui que trust in a contract 
for sale, & personally agrecd to exonerate the 
estate from any incumbrances thereon. They 
were considerable incumbrances, & it did not, 
appear whether the purchase-money would be 
sufficient to discharge them, or what would be the 
extent of the deficiency. The ct. refused to decree 
a specific performance against the trustees, so as 
to compel them to exonerate the estate, but left 
the purchaser to his remedy by action for damages. 
—~ WEpGwoop v. ADAMS (1843), 6 Beav. 6003 40 
EK. RR. 958; subsequent proceedings (18414), 8 Beav. 
108. 

Annotations :-—Apptvd. Watson v. Marston (1853), 4 De G. M 
& G. 230. Consd. Falcke », Gray (1859), 4 Drew. 651. 
Refd. Helling v. Lumicy (1858), 28 1. J. Ch 249. 

365. — —.|--A_ ct. of equity will not decree 
specific performance of an agreement more favour- 
able to plitf. than to deft., involving hardship 
upon deft. & damage to his property, if he entered 
into it without advice or assistance, & there be 
reasonable ground for doubting whether he entered 
into it with a knowledge & understanding of its 
nature & its consequences. 

Suit for specific performance of a partnership 
agreement, prepared & written by pltf., dismissed, 
& pitf. left to his remedy, if any, at law for damages 
for non-performance thereof; deft., an illiterate 
man, being at the time of the exccution of the 
agreement considerably in liquor, without pro- 
fessional advice, & without knowledge of its nature 
& consequences, which were highly favourable to 
plitf., & the agreement with respect to the property 
affected by it being moreover vague & obscure.— 
VIVERS v. TUCK (1863), I Moo. P.O. C. N.S, 516; 











OL. T. 554; 15 E.R. 794, P. C, 


360 iv. --—. J--If a person contracts 
to do a thing which he may do him- 


360 i. Whether ground jor refusng 
specific performance.} — DOWSETT  v. 
ReErp (1912), 15 C, L. R. 695.—AUS. 

360 ii, -J--HILL +. BUFFALO & 
LAKE Hunon Ry. Co. (1864 , 10 Gr. 
506.—- CAN, 

860 iif. ~~ —.J--To entitle the ct. to 
interfere with the contractual rights 





relief of specific performance after 
default has been made by the_pur- 
chaser in the performance of his 
contract, it must appear that this can 
be done without injustice to the 
vendor.— FREDERIKSEN ?, STANTON & 
RIcHARDS (1913), 24 W. L. BR. 891; 
4 W. W. QR. 1224; 12 D. L. R. 565; 
G6 Sask. L. R. 105,--CAN. 


se)f, or has the means of compelling 
others to do, equity will compel him 
to do it, uniess it be highly unrcason- 
able, in which case the other party 
shall not be held to the contract.— 
COSTIGAN v. HASTLER (1804), 2 Sch. 
& Lef. 159.—-IR. 
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366. ——.|—Re HiaHEtrt & Birp’s ContTRACT, 
[1903] 1 Ch. 287; 72 L. J. Ch, 220; 87 L. T. 697; 
51 W. R. 227; 47 Sol. Jo. 204, C. A. 

‘Annotations :—Mentd. Re Allon & Driscoll’s Contract, [1901] 
2 Ch. 226; He Taunton & West of Kngland Perpetual 
Benefit Bldg. Soc. & Roberts’ Contract, [1912] 2 Ch. 381. 
367. ——— Must be inconsistent with intention 

of parties.|—On the question of executing an 

agreement, hardship cannot be regarded, unless it 
amounts to a degree of inconvenience & absurdity, 
so great as to afford judicial proof that such 
could not be the meaning of the parties.—PREBBLE 

v. Boanurst (1818), 1 Swan. 309 ; 1 Wils. Ch. 161 ; 

36 E. R. 402, L. C. 

Annotations :—Refd. Hill v. Gomme (1839), 5 My. & Cr. 250 , 
Wellesley v. Wellesloy (1839), 4 My. & Cr. 561. Mentd. 


Maxwell v. Ward (1822), 11 Price, 3; Maclurcan v. Lane, 
Melhuish v. Maclurcan (1858), 5 Jur. N. 8. 56. 


368. Hardships within knowledge of defen- 
“eee tT ane entered into a contract to purchase 
leaseholds, arter his solr. had perused the leases. 
He intended to apply the property to a purpose 
which it turned out was prohibited by the lease :— 
Held: whether the vendor knew the purchaser's 
intention or not, the purchaser was bound spccifi- 
cally to perform his contract.--MORLEY v. CLAVER- 
ING (1860), 20 Beav. 84; 54 K. R. 558 5 subsequent 
proceedings (1861), 30 Beay. 108; 0 W. BR. 801. 

Agreements for leases.|—-See LANDLORD & 
TENANT, Vol. XXX., pp. 411, 412, Nos. 739, 744. 





B. What Hardship Suffiervent. 
(a) Ln General. 

369. Where performance would involve for- 
feiture.|—FAINE v. BROWN (1750), cited in 2 Ves. 
Sen. at p. 807; 28 E.R. 108, LC. 

Annotation : —Consd. Howell «. George (1815), 1 Madd 1. 

370. .|—(1) A person not a party to the 
contract ought not to be made party to a sul for 
specific performance. 

(2) One stipulation in a contract for purchase 
was, that the vendor should make a certain road, 
which it turned out he could not make without 
incurring a forfeiture :—Held : the purchaser was 
entitled to a decree for specific performance with 
a compensation for the damage, if any, 1n conse- 
quence of the road not bemg fommned.—PEACOCK 
rv. PENSON (1848), 11 Beav. $55; 18 L. J. Ch. 57; 
12 L. T. OS. 329; 12 Jur. 954; 503. R. 854. 
Annotations ;- As to (2) Refd. Ramsden v. Hirst (1858), 4 

Jur, N.S. 200. Generally, Mentd. Sidney v. Clarkson 

(1865), 14 W. . 157, Furness Ry. vr. Cumberland Co-op. 


Bldg. Soc. (2884), 52 L. T. 144; Birmingham & District 
Land Co. v. Allday, [1893] 1 Ch. 3£2. 


371. ———-.|—-When deft. resists specific per- 
formance of a contract on the ground that he would 
thereby incur a forfeiture, the ct. will look at the 
circumstance which gave rise to the danger of 
forfeiture, & if it arise out of deft.’s own acts 
subsequent to the contract, it will decree specific 
performance, & leave deft. open to the conse- 
quences of his acts.- --THELLING v. LUMLEY (1858), 
3DeG.& J.493; 28 1.3. Ch. 249; 33 L. T. OLS, 
IS; 285. P. 356; 5 Jur. N.S. 801; 7W. K, 152; 
44. R. 1358, 1. JJ. 

-lnnolation :-—Refd, Willmott v. Barber (1880), 15 Ch. D. 96. 

-——— Agreement for lease.|---See LANDLORD & 
TENANT, Vol. XXX., p. 411, Nos. 737, 738. 

372. Difficulty & expense of performance.|— 
Re Briauron Ry. Co. (circa 1840), cited in 6 Jur. 
at p. 1010, L. C. 

AN atiane :—Consd. Storer ». G. W. 





Ry. (1842), 6 Jur. 


PART III. SECT. 6, SUB-SECT. 2.— 
B. (a). 


p. Mistake in description of title by 
agent of vendor,)-—Doft.’a agent for 
sale agreed to sell to pitt. certain lands 


with a title under Real Property Act. contract should 


The lands were not under the Act, but, 
by a mistake of the agent, were so 
described in the contract. 
fused to bring the lands under the Act 
& purported to rescind :—Held: 
he specifically 
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373. ——.|,—STORER v. GREAT WESTERN Ry. 
Co., No. 50, ante. 

374. -.}—WeEsB v. DirEcT LONDON & 
PortTsMouUTH Ry. Co., No. 380, post. 

875. Risk of opening foreclosure—Purported 
sale by mortgagee under power of sale.]|—-A mtgec, 
with power of sale, obtained a foreclosure decree, 
& then entered into an agreement to sell the 
estate, with a clause providing that as the vendor 
was mtgeec., with power of sale, she would only 
enter into the usual covenant that she had not 
incumbered. The purchaser objected to the 
validity of the foreclosure decree, & insisted upon 
having the conveyance under the power of sale ; 
& on the vendor declining to convey in that form, 
instituted a suit for specific performance, in which 
the vendor adduced evidence, showing that the 
above-mentioned clause was inserted by inadvert- 
ence, & that she never intended to incur the risk 
of opening the foreclosure by conveying under the 
power :—Held: the misapprehension was a suffi- 
cient defence to the enforcement of a conveyance 
under the power.—-WATSON vt. MARSTON (1853), 4 
De G. M. & G. 280; 1 W. R. 362; 43 E.R. 495, 
Lied Jo: 


Annotations :—Refd. Valcke +. Gray (1859), 4 Drew. 651; 
Carrol] v. Keays, Keays v. Carroll (1873), 22 W. Tt. 243; 
Hickman v. Berens, [1895] 2 Ch. 638; Stevens v. Theatres, 
{1903) 1 Ch. 857. 


376. Sale of land without means of access.|-— 
In the absence of special circumstances, a ct. of 
equity will not enforce specific performance of a 
contract for the purchase of land which is silent. 
as to the means of access to 1t, when it is reasonably 
uncertain whether any means of entering on the 
land at all times can be conferred on the pur- 
chaser ; & where the circumstances of such a case 
did not. appear to the ct. sufficient to constitute 
a waiver of the objection, a bill for specific per- 
formance was dismissed with a fixed amount of 
costs. —DENNE v. LIGHT (1857), 8 De G. M. & G. 
774; 26L. J. Ch. 459; 20 L.T. 0.8, 60; 215.97. 
437; 3 Jur. N.S. 627; 5 W. RR. 480; 44 E.R. 
588, L. JJ. 

377. Solicitor contracting in own name—For 
purchase of land on behalf of client.|—A solr. 
contracted, in his own name, to purchase a free- 
hold; he resisted the performance of it on the 
yround that he had acted as the mere agent of a 
client, & that, it being a case of hardship, damages 
at Jaw would be an adequate remedy to the vendor : 
Held: he was bound to perform the contract.—- 
SAXon v. BLAKE (1861), 20 Beav. 488; 54 1. R. 
697. 

878. Where performance would expose defen- 
dant to criminal proceedings.]-~Property sold by 
auction under the deserption of an eligible frec- 
hold property for investment, comprising a house 
& shop let on a quarterly tenancy, was discovered 
before completion to be used by the tenant as a 
disorderly house. Neither the vendors nor the 
purchaser knew previously that the house was 
being improperly used. The agreement of tenancy 
contained a covenant by the tenant not to use the 
house as a disorderly house, & a proviso for re-entry 
in case of breach of covenants :—Held: specific 
performance ought not to be granted, inasmuch 
as the purchaser, unless he took steps to prevent 
the improper use of the property by the tenant, 
would become liable as lessor to criminal pro- 
ceedings under Criminal Law Amendment Act, 








forced, there being no such hardship 
arisi from the agent’s nistake as 
would be a defence in equity to deft. 
—FIScuER tv. BENNETT (1911), 11 
the S. R.N.S. W. 399; 28 N.S. W WL N., 
en. 113.—AUS. 


Deft. re- 
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Sect. 6.—Oppressiveness of contract: Sub-sect. 2, B. 
(a) & (b), & C.¢ sub-sect, 3.) 


1885 (c. 69), by reason of the state of the property 
at the time of the sale-—HIorE v. WALTER, [1900] 
1 Ch. 257; 69 J. J. Ch. 166; 82 L. T. 80; 16 
T. L. R. 160, C. A. 


Annotation :-——Consd. Re Leyland & Taylor’s Contract (1900), 
83 L. T. 380. 


Insolvency of tenant—Agreement for lease.|— 
See LANpDLornp & TENANT, Vol. XXX., p. 414, 
Nos. 758-765. 


(b) Hardship Arising Subsequent to Contract. 


379. General rule—Specific performance de- 
creed.]|——-GRAVES v. WHITE (1680), Freem. Ch. 57; 
2 Eq. Cas. Abr. 652 ; 22 K. R. 1057, L. C. 

380. -|—Semble: the fact that the 
performance of an agreement has, owing to circum- 
stances which have subsequently occurred, become 
hard in its consequences to one of the parties, or 
that he is called upon to perform it under circum- 
stances which he had not contemplated, is no 
objection to the specific performance of the 
contract in equity, there being nothing doubtful 
in the meaning of the agreement, & nothing hard or 
oppressive in its terms at the time it was made. 
WEBB v. Direct LONDON & PORTSMOUTH Ry. Co. 
(1851), 9 Hare, 129: 20 L. J. Ch. 5665 17 J.T 
O. 8. 210; 15 Jur. 697; 68 H.R. 444: on appeal 
(1852), 1 De G. Mo & G, 621, 1. JJ, 


Annotations --- Consd. Parkin v. Thorold ( 
59; Stuart «7. L. & N. W. Ly. (1852), Beav. 
Kastern Counties Ry. + Hawkes (1855), 5 HW. L 

efd. Gage rv. Newmarket Ly. (1852), 18 Q RB. 457 
Gooday v. Colchester, ete. Ry. (1852), 17 Beav 132 
Stuart vr. L. & N. W. Ry. (1852), 1 De G. M. & G. 721 
Shrewsbury & Biuuwungham Ry. vw. iL. & NoW. Ry. (1853), 
4 De G. M. & G. 115; Norwich Corpn. v. Norfolk Ry. 
(1855), 4 EB. & B. 397. Mentd. Tiverton & North Devon 
Ry. v. Loosemore (1884), 9 App. Cas 180. 


-|—HAYWoop ¢. CoPpr, No. 








Beav 
513 
Cas. 331 


18 
1 
I 


52), 16 
5 


ante. 

382. —--—- ——.|- “ 
371, ante. 

383. Losing bargain.|~Ciry oF LONDON vt. 
RicnMonnd (1701), Prec. Ch. 156; 2 Vern. 421; 
23 i. R. 870; on appeal, sub nom. RICHMOND v, 
City OF LONDON (1702), 1 Bro. Parl. Cas. 516, H. L. 


Annotations -—Mentd. Bally vr. Wells (1769), Wilm. 341. 
Meux v. Maltby (1818), 2 Swan. 277, Sinall e«. Attwood 
(1832), You. 407. 


384. ——-- Value of subject-matter unknown at 
time of contract.|~--ANON. (circa 1725), cited in 
6 Ves. at p. 245 31 E.R. 919. 
sreniation :-~-Consd. Mortimer v. Capper (1782), 1 Bro. CL. Ch 

ao, 


385. — — ——.}--(1) A contract for the sale 
& purchase of an uncertain thing, the extent & 
value of which 1s understood to be unknown to 
both parties, is vahd, & neither party can resist 
completing merely because the reality has turned 
out to be different from what was anticipated. 
But where something different from what is claimed 
by the purchaser was intended to be sold by the 
vendor, this ¢t. will not compel the latter specifi- 
cally to perform the contract, which, in substance, 
though not in terms, is really different from that 
which was entered into. 

(2) Where the terms of a contract are ambiguous, 
&, by adopting the construction of the purchaser, 
would compel the vendor to convey property not 
intended or believed by him to be included in the 
contract, this ct. will not decree a specific per- 
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q. Whoe performance would  in- 
tulve purchaser in lawsuit to render 
property fit for his purpose. }—IMPERIAL 
BANK OF CANADA 1. METCALVE (1886), 


11 0. R. 467, CAN, tion 


PART III, SECT. hoe 2. 
r. TTurdship arising from dadeprecia- 

in value of subject-matter.) — 

Corron vt Corby (1859), 7 Gr, 50; 
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formance.—BAXENDALE v. SEALE (1855), 19 Beav. 
601; 241. J. Ch. 385; 24 L. T. O. 8S. 306; 1 Jur. 
N.S. 581; 52 BK. R. 484. 
BPNUION sae to (1) Refd. Bottyes +. Maynard (1882), 46 
886. Hardship arising through death of party— 
Sale in consideration of annuity.|—Sale of an estate 
for a certain sum of money & an annuity for life. 
The agreement being fair, a ct. of equity will 
decree a specific performance, although the party 
die before any payment of the annuity.—_ MORTIMER 
v. CAPPER (1782), 1 Bro. C. C. 156; 28 EK. R. 1051, 
L. C. 
Annotations :—-Cousd. Pritchard rv. Ovey (1820), 1 Jac. & 
W. 396. Apld. Kenney v. Wexham (1822), 6 Madd. 355, 
Expld. Davies v. Cooper (1840), 5 My. & Cr. 270. td. 


Counter v. Macpherson (1845), 5 Moo, PC. C83. Conad. 
Coles v. Bristowe (1868), L. R. 6 Kq. 149. Refd. Bower 


v. Cooper (1843), 2 Hare, 408; Strickland v. Turner 
(1852), 7 Exch. 208. 
387. Failure of defendant’s purpose.| -— B. 


treats with A. for a piece of land, having an inten- 

tion to build a mill, to which the consent of a 

corpn. is necessary: but A. refuses to treat _on 

condition, B. fails in obtaining consent, This 
failure in his speculation is no defence against 

a bill for specific performance.—- ADAMS v. WEARE 

(1784). 1 Bro. C. C, 567 5 28 E.R. 1307, 1.6. 

Ltnnotation 2-- Expld. Bray v. Briggs (1872), 26 L. TT. 817. 
388. Hardship arising from conduct of plaintiff 

—Covenants restricting use of land—-Character of 

surrounding land altered with acquiescence of 

plaintiff.) ——-Where Jand is conveyed in fee. by deed 
of feoffment, subject: to a perpetual ground rent, 

& the feoffee covenants for hunself, his heirs & 

assigns, with the feoffor, the owner of adjoining 

lands, his heirs, exors., administrators & assigns, 

not to use the land in a particular manner, with a 

view to the more ample enjoyment by the feoffor 

of such adjoining lands, & the subsequent acts of 
the feoffor or of those clanning under him, have so 
altered the character & condition of the adjoining 
lands that, with reference to the land conveyed, 
the restriction in the covenant ceases to be apph- 
cable according to the intent & spint of the 
contract, a ct. of equity will not interpose to enforce 
the covenant, but will leave the parties to law.-— 

Breprorbd (DUKE) v. BRITISH MUSKUM 'PRUSTEES 

(1822), 2 My. & K. 552; 1 Coop. temp. Cott. 90 ; 

24. J. Ch. 129; 389 E.R. 1055, 1... 

Zfnnolautions :- Apld. Hawkins rr. Searborough (1335), 2 
L. J. Ch. 126.) Distd. Kemp v. Sober (1851), L Sim. N.S. 
517; Western e. Macdermott (1866), 2 Ch. App. 7¥. 
Apld. Peck v. Matthews (1867), FR. 8 Ky. 515. Distd. 
Kilby v. Haviland (1871), 24 6. 7. 353. Consd. Doherty 
a, Allman (1878), 3 App. Cas. 709. Expld. Saycras v. Collyer 
(1884), 28 Ch. DD. 103. Distd. Brown rv. Inskip (1884), 
Cab. & El. 231, Knight vo. Simmonds, [L896] 2 Ch. 204. 
Expld. Osborne v. Bradley, 11903) 2 Ch. 1416. Retd 
Keppell 7. Bailey (1834), 2 My. & K. 517; Squiro w. 
Campbell (1836), 1 My. & Cr. 459; Dietrichsen v. Cabburn 
(1846), 7 1. T. O. S. 445, Kirk v. Bromley Union (1846), 
16L. J. Ch. 134, Tolk vr. Moxhay (1848), 11 Beav. 571; 
Patcbing ». Dubbins (1853), Kay, 1; Child vr. Douglas 

1854), 23 L. T. O. S. 140; Child «. Douglas (1856), 2 

ur. N.S. 950; Johnstone v. Hall (1856), 2K. & J. 414; 
Wilson v. Hart (1865), 2 Hem. & M. 551; Mitehell v. 
Steward (1866), L. R. 1 Ky. 541; Bowes v. Law (1870), 
L. It. 9 Kq. 636; German v. Chapman (1877), 7 Ch. D. 
271; lenals v. CowHshaw (1879), 11 9 Ch. D. 866; 
Mackenzie v, Childors (1889), 43 Ch. D. 265; Meredith r. 
Wilson Ge dee L. T. 336; Sobey v. Sainsbury, {1913} 
2 Ch. 513. entd. A.-G. v». Clapham (1853), 10 Hare, 
540; Ford v. Tynte (1865), 34 L. J. Gh. 452; Alliance 
Economic Investment Co. vt. Berton (1923), 92 L. J. K. B. 


750. 
389. Forfeiture of lease.| —- Leaschold 
property was sold by auction on June 8, 1858, with 


a condition for completion on July 20 following. 





affd. (1860), 8 Gr. 98.—-CAN. 

t. Hardship arising from delay in 
granting possession.|—MaAaJon v. SHEP- 
HERD (1909), 18 Man. L. I. 503: 30 
W.. I. Lt. 293.-—CAN, 
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The title was accepted by the purchaser on July 
16, but owing to disputes as to the value of the 
fixtures the meeting for completion did not take 
place till Aug. 26. The purchaser then discovered 
that the vendors had renewed the insurance, which 
expired on June 24, for one month only, so that 
the property became uninsured on July 24, & 
thereupon became forfeited to the lessors. On 
Sept. 7, the purchaser absolutely repudiated the 
contract. The vendors subsequently renewed the 
insurance, & obtained a waiver of the forfeiture 
from the lessors, &, the purchaser refusing to 
complete, they filed a bill for specific performance : 
—Held: although the vendors were not bound 
to renew the insurance, yet having done so in so 
unusual a manner, the ct. would not decree 
specific performance, & the bill was dismissed, but 
without costs.—DOWsON v. SOLOMON (1859), 1 
Drew. & Sm. 1; 29 L. J. Ch. 129; 1 L. T. 246; 
6 Jur. N.S. 33; 8 W. R. 123; 62 BK. R. 278. 

A wanda :—Refd. Newman v. Maxwell (1899), 80 L. T. 


390. Hardship arising from conduct of defendant 
-—Company disabling themselves from taking land.}| 
--(u.: whether a ct. of equity will decree the 
specific performance of a contract by a railway 
co. to purchase land, if the co. should afterwards 
so exercise their powers as to disable themselves 
from taking the same land; & whether the vendor 
has any & what remedy in such a case. 

The ordinary rule 1s where possession has been 
taken by a purchaser, & he 1s in possession, not to 
permit him to retain possession & at the same time 
heep back the purchase-money (SHADWELL, V.-C.). 
—TOMLINSON tv. MANCHESTER & BIRMINGHAM Ry, 
Co. (L840), 2 Ry. & Can. Cas. 104. 

Abandonment of undertaking.) — See 
COMPULSORY PURCHASE OF LAND, Vol. XI., p. 
229, Nos. 1165-1169. 

Hardship arising through subsequent legislation-— 
Sale of burial ground.|—See BuRIALsS, Vol. VII., 
p. 540, No. 318. 

Hardship arising from changes in rights of parties 
-~--Family arrangements.|— See FAMILY ARRANGE- 
MENTS, Vol. XXIV., p. 052, Nos. 52-54. 





C. Specific Performance Granted on Terms. 

391. Agreement for lease —— Direction as _ to 
liability for repairs.|—Hill for a specific perform- 
ance of articles for a lease of lands in Norfolk, where 
by custom the landlords repair; but the rent 
reserved on this lease appearing to be under the 
value, decreed the tenant should covenant to 
repair. --BURREL v. HARRISON (1691), 2 Vern, 23] ; 
23 1. R. 749; sub nom. BURWELL v. HARRISON, 
Prec. Ch. 25. 

392. Contract for sale of land—-Land subject to 
covenants—Provision for purchaser to be bound by 
covenants.|-—A vendor of freehold property who, 
on his own purchase of it, had entered into a 
covenant to observe the covenants entered into 
with a former vendor, & which prohibited building 
on the land, put it up for sale pursuant to particu- 
lars & conditions, noticing the existence of the 
covenant but not stipulating that the purchaser 
should enter into any covenant on the subject. 
On a bill for specific performance filed by the 
purchaser :—Held: pltf. was not cntitled to a 


PART IIL. SECT. 6, SUB-SECT. 3. 


a. Whether wrounds for refusing 
specific FE MRA e— Where perform- 
ance would involve breach of contract— 
Subsequent purchaser not before court. }— 
Held: specific performance of an 
accepted option to sell certain lands, 
contained in an informal Jease, could 
nut be granted a purchaser, where the 


property had been 


BENNETT 0. 
O, W. R. 188; 
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conveyance unless on the terms of giving or 
providing for the vendor a sufficient indemnity 
against any breach of the covenant on the part 
of pltf., his heirs, appointees or assigns. 

t would be unjustifiable to enforce the contract 
without protecting the vendor from the conse- 
quences of the covenant into which he entered 
with B. previous vendor (KNIGHT BRUCE, V.-C.).— 
Moxnay v. INDERWICK (1847), 1 De G. & Sm. 708 ; 
63 E.R. 1261. 

Annotation .—Apld. Lukey v. Higgs (1855), 3 Eq. Rep. 510. 

393. ——- —Contract for purchase of 
lands, which afterwards proved to be subject to 
covenants, of which there was no notice on the 
face of the contract. Specific performance of such 
a contract refused as against the purchaser, on the 
ground that he could not be compelled to enter into 
similar covenants, or to have them recited in the 
deed of conveyance, but that he might clect either 
to rescind the contract or to accept a conveyance 
with the covenants.—LUKEY v. HicGs (1855), 3 
Eq. Rep. 510; 24 L. J. Ch. 495; 25 L. T. O. S. 
7; 1 Jur. N.S. 200; 3 W. R. 306. 

Compare SALE OF LAND, Vol. XL., p. 285, Nos. 
2463-2466. 

Specific performance with compensation.]—S« 
Part V., Sect. 6, sub-sect. 8, post. 





Sup-secr. 3.—INJURY TO THIRD Parry. 

394. Whether ground for refusing specific per- 
formance—General rule.|—The interest, which a 
third party may have against the specific per- 
formance of a contract, may preclude the execution 
of it, as between trustee & cestui que trust; as 
where an insolvent tenant made over his lease to 
another; who treated for a renewal under a 
seerct agreement in trust for the original tenant.— 
FreATHERSTONHAUGH t. FinwicK (1810), 17 Ves. 
298; 34 E.R. 115. 
winnotations : -Mentd. Rigden v_ Pierce (1822), 6 Madd. 353 ; 

Cook v. Collngiidge (1823), Jac. 607; Heath v. Sanpom 

(1832), 4 B. & Ad. 172, Portlock v. Gardner (1812), 11 

L. J. Ch. 3143, Willett v. Blanford (1842), 1 Hare, 253, 

Blisset v. Daniel (1853), 10 Hare, 493, Darby v. Darby 

(1856), 3 Drew. 495 > Wedderburn r. Wedderburn (1856) 

22 Beav. 84: Cassels v. Stewart (1881), 6 App Cas. 64; 

Neilson vv. Mossend Lron Co. (1886), 11 App. Cas. 298, 

Re Biss, Biss ¢. Biss, (1903) 2 Ch. 10; Stevenson v. Akt. 

Fur Cartonnagen Industrie, [1918] A. C. 239. 

395. —-— .}-—-K. D. was beneficially 
entitled, under his marriage settlement, to an 
estate for his life, & to the ultimate reversion in 
fee in default of issue male; & the trustees of the 
settlement had a power to sell at the request. & 
by the direction of the tenant for life. There was 
issue of the marriage. E. D. acting. as absolute 
owner, entered into a contract: by correspondence 
to sell the estate to T., & the trustees afterwards 
refused to concur 1n the sale :—Held: (1) on a bill 
for specific performance, there was a binding 
contract between the vendor & purchaser, & the 
vendor was bound to perform it, if he was able ; 
(2) the vendor ought not to be decreed to request 
or direct. the trustees to execute a conveyance, 
unless the trustees ought to comply with the 
request ; (3) the trustees had a discretion, under 
the power of sale, which the ct. had no power or 
jurisdiction to control; (4) the purchaser was not 








to a bond fide purchascr --SHAKINOV- 
ae LAWSON, [1904] T. S. 326,.—- 
S. AF. 


subsequently sold 


(1914), 26 


17 





G. Prior contract. |\—-Casey 
v, JORDAN (1856), 5 Gr. 467.—CAN. 

d. —-—.J-—A purchase 
of the legal estate for value, without. 
notice, is not a defence to a suit for 
specific performance of a contract, 


urchase 
ere the 
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5 . 


entitled, in such a case, to have the contract 
performed to the extent of the vendor’s interest, 
by a conveyance of his life estate & his ultimate 
reversion. 

I apprehend that, upon the general principle 
that the ct. will not execute a contract, the per- 
formance of which is unreasonable, or would be 
prejudicial to persons interested in the property, 
but not parties to the contract, the ct., before 
directing the partial execution of the contract 
by ordering the limited interest of the vendor to 
be conveyed, ought to consider how that proceed- 
ing may affect the interests of those who are 
entitled to the estate, subject to the limited interest 
of the vendor (LORD LANGDALE, M.R.).—THOMAS 
v. DERING (1837), 1 Keen, 729; 6 L. J. Ch. 267; 
1 Jur. 211,427; 48 BE. R. 488. 


Annotations .—As to (1) Refd. Ridgway v. Wharton (1857), 6 
H. L. Cas. 248; Chinnock v. Ely (1865), 4 De G. J. & Sin 
638 ; Rossiter vr. Miller (1878), 3 App. Cas. 1124. Hawko- 
sworth v. Chaffey (18868), 54 L. VT. 72: Chillingworth v. 
Esche (1923), 129 L. T. 808. 48 to (4) Consd. Stewart 
v. Kennedy (1890), 15 App. Cas. 75. efd. Graham ¢. 
Oliver (1840), 3 Beav. 124; Wythes v. Lee (1855), 26 
L. T. O. S. 192; Wilson a. Williams (1857), 3 Jur. N.S. 
810; Barnes v Wood (1869), L. R. 8 Eq. 424. Generally, 
Refd. Bell v. Barchard (1852), 16 Beav. 8: Lumley ev. 
eee Cncretes [1895] 1 Q. B. 683; Rudd v. Lascelles, (1900) 

‘h, 5, 


396. 





Injury to remainderman—Sale by 


tenant for life.|—THomas v. DERING, No. 395, 
ante. 
397. —---- Where performance would involve 


breach of contract—Subsequent contract—-Sale of 
land.|—Where a contract is fairly & in good faith 
entered into, 1t is not competent for one of the 
contracting parties, or his confidential agent. to 
enter into another contract: which shall have the 
effect of depriving the other party to the original 
contract of a benefit: under it. 

It was proposed by a co. to carry a railway 
through two contiguous estates belonging to A. & 
B. A., who had been previously in treaty with B. 
for his property, opposed the line, but eventually 
withdrew his opposition on an agieement between 
himself & the co.’s solr., that if the co. purchased 
a certain part of B.’s property they would sell it 
to A. This agreement was subsequently executed 
by the co., but pending its execution, the co.’s 
solr. purchased B.’s property, as he alleged, on his 
own account, & after selling a part of it to the co., 
for their purposes, retained the residue. On the 
completion of the line, the co. agreed to sell a 
portion of that residue to a second railway co. 
Thereupon A. filed a bill against the first co. & 
their solr. for specific performance of his agree- 
ment :-—Held: he was entitled to a decree & to 
the execution of a proper conveyance of the pro- 
perty.—HENDERSON v. Roy (1867), 17 TL. T. 435. 

398. —-— Prior contract—Covenant not 
to assign.|—The ct. will not compel deft. speci- 
fically to perform an agreement when the result 
would be to compel him to commit a breach of a 
prior agreement with another person. The lessee 
of three acres of land agreed in Jan. 1874, to let 
1 acre to pltf. for the whole of the residue to his 
term, & he agreed also to sell to pltf. his interest 
in the whole three acres at any time within five 
years from the date of the agreement. The lease 
contained a covenant by the lessee not to assign 
the property, or to part with the possession of it, 
or any part of it, without the written consent of 





relating to the lands, contained in a e. 
prior duly registered instrument.— not compel u 
. #. Norspury (EARL) (1846), 9 
1. Eq. 1. 5281, 3 Jo. & Lat 267.- in, | 
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the lessor. Pltf. was not, in fact, aware of this 
covenant. He was let into possession of the 1 acre 
& he laid out money upon it, & also upon adjoining 
property of his own, with the view of occupying 
the two together. The lessor was aware of this 
expenditure. In Oct. 1877, the lessee, without 
pltf.’s knowledge, surrendered the lease to the 
lessor, in exchange for a new lease for a longer term 
of the 3 acres, together with other property. The 
new lease contained a similar covenant by the 
lessee not to assign, etc., without licence. In 
Nov. 1877, pltf. gave the lessee notice of his desire 
to exercise his option to purchase his interest 
under the original lease in the 3 acres. The 
lessee declined to perform his agreement, on the 
ground that the lessor refused to give his licence 
to an assignment. TPltf. brought the action against 
the lessee & the lessor, claiming specific perform- 
ance of the agreement by the lessee, & to compel 
the lessor to give his licence, on the ground, 
(infer alia), that he had acquiesced in pitf.’s 
expenditure, knowing that he was acting in the 
mistaken belief that the lessee was able to assign 
the property to him. It appeared that the lessor 
was not, when pitf.’s expenditure was incurred, 
aware of the existence of the lessee’s covenant not 
to assign without licence :— Held: the lessee could 
not be compelled to perform his agreement, 
inasmuch as his doing so would involve a breach 
of his prior covenant not to assign without licence, 
for that, as pltf. was seeking to treat the original 
lease as still subsisting for one purpose he must 
treat the covenant not to assign contained in it as 
still subsisting. —WILLMoTY v. BARBER (1880), 15 
Ch. D. 96; 49 L. J. Ch. 792; 18 L. T. 953 28 
W.R. O11; on appeal, 17 Ch. D. 772, C. A. 
Annotations: — Apld. Manchester Ship Canal Co. 7. Man- 
chester Itacecourse Co., [1901] 2 Ch. 37. Refd. Hoare v. 
Kingsbury U. C., [1912] 2 Ch. 452, Morrell v. Studd & 
Millington, [1913] 2 Ch. 648. Mentd. Middleweek 7. 
Dearsley (1881), 50 L. J. Ch. 777, Ttussell v. Watts (1883), 
25 Ch. D. 5595 Preston Corpn. r. Fullwood L. B. (1885), 
563.L. T. 718: Re Gorton, Dowse vt. Gorton (1889), 60 L. T. 
3053) Roberts 7. Jones, Willey rm Go. N. Ry., [189L] 2 
Q B.194s) Bradford Corpn. vr. Piekles, (1894) 3 Ch. 53, 
Civil Service Musical Instrument Assoen. vt. Whiteman 
(1899), 68 L. J. Ch 181. Marriott vp Keid (1900), 82 L. T. 
369; King v. Bird (1909), 100 L. TT. 4783 Re Chaplin, 
Milne, Grenfell (1915), 31 T. L. R. 279, Jones (Holloway ) 
vr. Woodhouse, [1923] 2 K. B. 117. 


399. —— --— - — — Right of first refusal.| — 
An agreement between a racecowse co, & a canal 
co. contamed a clause that aif the racecourse 
should be at any time proposed to be used for dock 
purposes, the racecourse co. should give the canal 
co. the “ first refusal ” thereof :—Held: (1) ‘‘ first 
refusal” imported either a fair & reasonable offer 
to sell to the canal co., or that the price at which 
the racecourse co were to give the canal co., the 
‘first refusal’? was a price which the racecourse 
co. would accept from other wouldbe buyers in the 
event of the refusal of the canal co. to buy at that 
price: 7i.e., that the canal co. had a “ right of 
pre-emption ’’?; & an offer to the canal co. at an 
extravagant price which the racecourse co. did not 
reasonably expect would be given either by the 
canal co. or any other wouldbe buyer was not 
giving a ‘ first refusal’? within the meaning of the 
clause ; (2) the clause did not create an interest in 
land so as to entitle the canal co., on that ground to 
enforce their right of pre-emption as against an 
intending purchaser with notice of the right ; but 
that the canal co. were entitled to enforce their 
right as against. the racecourse co. & the intending 
purchaser, on the ground that the contract to give 


a breach of a prior subsisting agree- 
inent.--- Fick 7. Woo.LcoTTr & OHLs- 
HON’s CAPE Brewnhrins, Lrp., [1911] 
App. D. 211.—S. AF. 
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the canal co. the “ first refusal’? involved a 
negative not to part with the racecourse to any one 
else without giving them that ‘‘ first refusal.’’ 

It seems however, from the decision in Willmott 
v. Barber, No. 398, unte, that the Trafford Park co., 
{the racecourse co.] could not obtain a decree for 
specific performance of a contract for sale & 
purchase of land, if that sale would be a breach of 
a prior contract with a third person (VAUGHAN 
Wi.uiaMs, L.J.).—-MANCHESTER Suir CANAL Co. 
v. MANCHESTER RACECOURSE Co. [1901] 2 Ch. 37 
70 14 J. Ch. 468; 84 L. T. 486 49 W. R. 418 
17 T. L. R. 410; 45 Sol. To. 394, C. A. 


Annotations :—As to (1) Refd. Ryan v. Thomas 
Sol. Jo. 364. Generally, Mentd. Crosstield v. Manchestor 
Ship Canal Co. (1904), 73 I. J. Ch. 345; He Wilton’s 
S. E., (1907) 1 Ch. 50; Talbot v. Searisbrick (1908), 77 


1911), 55 





ee Ch. 436; Sharpe v. Durrant (1911), 55 Sol. Jo. 
400. Inconvenience to public—Interference 


with traffic.|—Pltf., a Jandowner, had withdrawn 
his opposition to a railway bill in consideration 
of the co. agreeing to make a road & an approach 
ina particular manner. The co. altered the level 
of their line, & varied the course & inclination of 
the road. The bill was filed pending the works, 
& a motion for injunction had been ordered to 
stand to the hearing, on the co. undertaking to 
abide by the direction of the ct. as to altering 
their works. The railway had since been opened 
for traffic :—-Held: pltf. was entitled to specific 
performance & the co. could not set up the incon- 
venience to the public by the interference with 
the traffic as a reason for not performing their 
agreement.— RAPHAEL t THAMES VALLEY Ry. Co. 
(1867), 2 Ch. App. 147 36 L. J. Ch. 2095 16 
aT 15 314. P. $43; 15 W. R. 322, 1. C. 
Annotations -—Mentd. Re Cambrian Ry (1868), 16 W. 1. 
316, Hood vt. N. K. Ry. (1870), 19 WO OR. 266, Greenhill 
te. Isle of Wight (Newport Junction) Ry (1871), 23 L. T. 


885, Dowlme v. Pontypoul, Cacrleon & Newport Ry. 
(1874), E.R. 18 Eq. 714. 


401. Injury to public interest—Contract by 
Improvement Commissioners.!—-These {Statutory 
Improvement |Comrs are not invested with judicial 
or even quasi-judicial authority. They are to act 
according to the best of their Judgment for the 
promotion of the objects prescribed ; & in the 
performance of their duty they may enter into 
reasonable negotiations & contracts, which will 
bind them. & hold good permanently, unless subse- 
quently displaced under the statutory provisions. 

Where the Comrs. had accepted an offer made to 
arrest litigation; where the acceptance was 
carried by only fourteen votes against thirteen ; 
& where they afterwards repudiated the contract 
as likely to prove injurious to the publ interest, 
the House decreed a speeific performance, on the 
ground that the party with whom the agreement 
was made had relied & had acted upon it. & that 
they were bound by 1t.-- SMEATON v. ST. ANDREWS 
MAGISTRATES (1871), 1. R. 2 Se. & Div. 107, WH. I. 

402. Injury to creditors-— Giving secret 
advantage to one.|—A banker holding bills & 
acceptances as a security for advances made to a 
customer, took a guarantee from the brother of 
the customer that the loss of the bank should not 
exceed £2,000. This transaction took place after 
the customer had commenced proceedings for the 
liquidation of his affairs, & unknown to his other 
creditors, with a view to prevent the bank from 
opposing a composition :—Held : upon a bill filed 
by the banker to enforce performance of the agree- 
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404i. Whether ground for refusing Laer 


specific ‘formance.|—A contract to 
be specifically performed must be 
equal, fair & certain in its terms, & 


McGILL (1864), 


{. Waiver of defence.J—Where, 
an action for specific performance it 


473 


ment, the arrangement which would have the 
effect of giving one creditor a secret advantage 
over the others, could not be sustained, & the bill 
was dismissed with costs.--MCKEWAN v. SANDER- 
SON (1875), L. R. 20 Kg. 65; 44 L. J. Ch. 447 3 32 
1. T. 385 ; 23 W. R. 607. 

403. Inconvenience to co-tenant in 
common.|—-An agreement by one of two tenants 
In common of land to make a lease of the minerals 
contained m his share can be enforced by specific 
performance. 

Inconvenience caused by the other tenant in 
common having granted a lease of the minerals 
contained in his share to another person is not 
sufficient ground for the ct. to refuse specific 
performance in such a case.-~ Hex'ren v. PEARCR, 
[1900] 1 Ch. 341; 69L.J. Ch. 146; 82 L. T. 109; 
48 W. R. 3380; 16 T. L. R. 94: 41 Sol. Jo. 133. 
Annotation .—Refd. Rudd v. Lascelles, [1900] 1 Ch. 815. 
Sale by grantor of voluntary settlement.|— 
See FRAUDULENT & VOIDABLE CONVEYANCES, Vol. 
XXV., pp. 247, 248, Nos. 743-747. 








SUB-SECT. 4.—INADEQUATE OR EXCESSIVE 
CONSIDERATION. 
A. In General. 

See Contract, Vol. XII., pp. 204-206, Nos. 
1640-1658 ;| FRAUDULENT & VOIDABLE CONVEY- 
ANCES, Vol. XXV., pp. 183, 266-268, Nos. 245-248, 
906-024, 

404. Whether ground for refusing specific per- 
formance.|—UNDERWooD v. Hitcucox, No. 226, 
ante, 

405. .|—Inadequacy of value is not in 
itself sufficient to set aside a contract. 

I never can agree that inadequacy of considera- 
tion is in itself a principle upon which a party 
may be relieved from a contract which he has 
wittingly & willingly entered into. It may, 
indeed, be strong cvidence of fraud, when the 
transaction is such as to be inconsistent with the 
sober manner of a man’s conducting his affairs 
(Eyre, C.B.).—GRIFFITH v. SPRATLEY (1787), 1 
Cox, Eq. Cas. 383; 2 Bro. C. C.179,n.; 29 E.R. 
1213. 

Iinnolations :—Consd. Day vt. Newman (1788), 2 Cox, Ey. 
Cas.77. Refd. Copis v. Middleton (1817), 2 Madd. 410. 
406. |—TILLyY v. PEERS (1791), cited in 

10 Ves. at p. 301; 32 E. R. 860. 

07. —-—-.}—An insolvent debtor is not a 
necessary party to a bill by a purchaser of his 
interest in stock, against his assignee. But if it 
has been sold for an apparently under-price, 
the ct. will inquire into the real value, previous to 
decreeing a specific performance.—COLLET  v. 
WOLLASTON (1791), 3 Bro. C. C. 228; 29 EH. R. 
504, 

408. ~—DPurchase of a contingent rever- 
sionary interest set: aside chiefly on the ground 
of inadequacy of value, the consideration being 
an annuity for the life of the vendor, whose life 
was a bad one, & was better known to the purchaser 
than to the vendor to be such.— DAVIES v, COOPER, 
Cooper vv. JACKSON (1840), 5 My. & Cr. 270; 41 
K. R. 373, L. C. 

Annotation :—Distd. Lord v. Jeffkhins (1865), 35 Beav. 7. 
409. Necessity for evidence of fraud.]— 

Contract, executed, though the consideration was 

inadequate ; not amounting to fraud; but with- 














consideration.— 


eppear that the vendor, after de- 
11 Gr. 1 


iberation, had demanded of the 
purchaser that he carry out the 
contract In question, he, the vendor, 


a cannot then plead inadequacy of con- 
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Sect. 6.—Oppressiveness of contract: Sub-sect. 4, A., 
B.& CC. Sect. 7: Sub-sect. 1, A.] 


out costs.—BURROWES v. Lock (1805), [1891] 3 

Ch. 94, n.; 10 Ves. 470; 32 KE. R. 927. 

Annotations :—Consd. Price v. Macaulay (1852), 2 De G. M. 
& G. 339; Slim v. Croucher (1860), 1 De G. F. & J. 518: 
Low v. Bouveric, [1891] 3 Ch. 82. Refd. Gibson v. D’ Este 
(1843), 2 Y. & C. Cas. 542; Ingram v. Thorp (1848), 7 
Hare, 67; Pulsford v. Richards (1853), 17 Beav. 87; 
Stophens v. Venables (No. 2) (1862), 31 Beav. 124; Re 
Ward (1862), 31 Beav. 1; Re Overend, Gumey, Ev p. 
Oakes & Peck (1867), L. R. 3 Kq. 576; Rarmshire v. Bolton 
(1869), L. R. 8 Kq. 294; Hill v. Lane (1870), L. R. 11 Eq. 
215; Peok v. Gurney (1873), L. R. 6 H. L. 377; Eagles- 
Neld v. Londonderry (1876), 4 Ch. D. 693: Brownlie v. 
Campbell (1880), 5 App. Cas. 925; Mathias v. Yetts 
(1882), 46 L. T. 497: Fe Dangar’s Trusts (1889), 58 
L. J. Ch. 315; Derry v. Peek (1889), 14 App. Cas. 337; 
L.& N.W. Ry. v. Boulton (1890), 63 L. T. 727; Whitting- 
ton_v. Seale-Hayne (1900), 82 L. T. 49; Exploring Land 
& Minerals Co. v. Kolekmann (1905), 94. T. 234; 
Nocton v. Ashburton, [1914] A. C. 932. Mentd. Lake v. 
Brutton (1856), 8 De G@. M. & G@. 440; Robson v. Devon 
(1857), 5 W. RR. 724, Re Tichoner (1865), 35 Beav. 317; 
Lloyd +. Banks (1867), L. R. 4 Eq. 222: Thisdon rv. 
Tindall (1891), 40 W. RR. 141; Balkis Consolidated Co. v. 
Tomkinson (1893), 42 W. R. 204; Williams ov. Pinckney 
(1897), 67 L. J. Ch. 34. 

410. —— ~|—Inadequacy of price, unless 
amounting in itself to conclusive & decisive 
evidence of fraud is not itself a sufficient ground for 
refusing a specific performance.—CoLEsS rv. TRE- 
COTHICK (1804), 9 Ves. 234; 1 Smith, K. LB. 233; 
32 EK. R. 592, L. C, 

Annotations :—Consd. Copis v. Middleton (1817), 2 Madd. 
410. Refd. Peacock v. evans, Evans vr. Peacock (1809), 
16 Ves. 512; Kenney v. Weaham (1822), 6 Madd, 3545; 
Strickland v. Turner (1852), 7 Hach. 208, T'ottenham 1, 
Green (1863), 32 L. J. Ch. 201, Coles v. Bristowe (1868), 
LL. 2. 6 gq. 1493 Plowright v. Lambert (1885), 52 L. T. 
646. Mentd. Randal! rv. Errington (1805), 10 Ves. 123: 
Blagden v. Bradbear (1806), 12 Ves 466, Morse v. Royal 
(1806), 12 Ves. 355, HKuckmaster t. Harrop (1807), 13 
Ves. 456; Emmerson v. Heclis (1809), 2 Taunt. 38, 
Kemeys vr. Proctor (1813), 3 Ves. & B. 573; Henderson v. 
Barnewall (1827), LY. & J. 387; Gosbell vr. Archer (1835), 
2 Ad. & El. 500; Graham v. Musson (1839), 7 Scott, 769; 
Re Robinson & Farrand, Exp. Holdsworth (1841), 1 Mont. 
D. & De G. 475, Carter vr. Palmer (1842), 8 Cl & Fin. 
657; Seal v. Claridge (1881), 7 Q. B.D. 5163; Luddy’s 
Trustee vo. Peard (1886), 33 Ch. PD. 500; Potter v. Peters 
(1895), 64 LL. J. Ch. 357; Re Boles & British Land Co 's 
Contract (1901), 71 L. J. Ch. 130. 














411. ——-.j)-- CALLAGHAN v, CALLAGHAN, 
No. 248, ante. 
412. soo |—Hven in ordinary cases & 


a fortiori in cases of sales by public auction mere 
inadequacy of consideration is not a ground even 
for refusing a claim for specific performance of an 
upnexecuted contract. ... The only exception 
which I beheve can be stated is, where the inade- 
quacy of consideration is so gross as of itself to 
prove fraud or imposition on the part of the 
purchaser (WIGRAM, Y.-C.).—BORELL v. DANN 
(1843), 2 Hare, 440; 67 E.R. 181. 

4138. -——— Parties on unequal footing.|— 
The ct. will enforce specific performance of a con- 
tract to purchase chattels, if damages will not be 
an adequate compensation. 

But where the contract, although not actually 
fraudulent, was one in which the parties were not 
on an equal footing, pltf. knowing, & the purchaser 
being ignorant, of the value of the thing sold, & 
the price appeared to be inadequate, the ct. refused 
relief.—FALCKE v. GRAY (1859), 4 Drew. 651; 29 
L. J. Ch. 28; 33 L. T. O.S. 207; 5 Jur. N.S. 645 ; 
7W.R. 5355 62 BE. i. 250. 

Annotahon : -Consd. Macdonald «. Kyles, (1921) 1 Ch. 631, 





sideration or unfair deabng on the 
part of the purchaser when the con- CAN, 
tract. was entered into.—BAXTER v. 
Paneer (1913), 18 B.C. RR. 369.— 
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414 i. Price amadequateJ—FOXWELL 
tv. KENNEDY (1912), 22 O. W. RR. QL: 


761.—N.Z 
4261. Price 


3.0. W. N. 1225; 3 D. L. RR. 703.— 


g. Sale in 

payment of land tax & 
title—Contract between brother & svater.)} 
—ParkK v. DuNN, [1916] N. Z DL. BR. 


excessue.)— TOOK or, 
HENSCHELL (Sask,) (1911), 18 W. L. It. 


SPECIFIC PERFORMANCE. 


B. Contract for Sale of Land. 

414. Price inadequate.|—Mere inadequacy of 
price where it cannot be used as evidence of fraud 
is not of itself sufficient to prevent the ct. from 
decreeing a specific performance of an agreement 
for the purchase of land.—CoLLIER v. BROWN 
(1788), 1 Cox, Eq. Cas. 428; 29 E.R. 12384. 





415. |-- WESTERN v. RUSSELL, No. 124, 
ante. 
416. - --~.]— The ct. may not perhaps enforce 


the specific performance of a contract for the sale 
of an estate where the consideration is uncertain, 
as a life annuity, if such consideration be greatly 
inadequate ; but a difference of 7 or 8 per cent. 
is not such inadequacy.— BOWER v, COOPER (1843), 
2 Hare, 408; 11 L. J. Ch. 287; 6 Jur. 681; 87 
E. R. 168. 

417. —-—— Sale by public auction.! —- Ka p. 
LatTuamM (1803), 7 Ves. 35, n.3 32 EB. R. 15, 1. C. 
Annotation .—Consd. Borell vr. Dann (1843), 2 Hare, 410. 


418. ---—- —-!—-WHItTE v. Damon, No, 12, 
ante, 

419. —--—- —--- J—BoreLL v. DANN, No. 412, 
ante, 

420. —-—— Through negligence of agent.| — 


MoRTLOCK v. BULLER, No. 19, ante. 

421. Sale by trustees — Mistake.|—(Qu. : 
trustees not to be compelled to Ro oe an agree- 
ment entered into under mistake, to sell se an 

ICE 





inadequate consideration. — BRIDGER v, 
(1819), 1 Jac. & W. 743 37 E.R. 308. 
Annotation -—Refd. Shrewsbury & Birmingham Ry. 2%. 

L. & N. W. Ry. (1853), 4 De G. M. & G. 115, 

422. —-—- Sale by expectant heir.|—Inadequacy 
of price is alone a sufficient ground of defence to a 
bill in equity by a purchaser, for specific perform- 
ance, where the party contracting to sell was an 
expectant: heir.— RYLE v. BROWN (1824), 13 Price, 
7583; 147 HK. R. 11453) sub nom. RYLE v. 
SWINDELLS, M‘Cle. 519. 

423, ——- ---- -./—The rule, that the purchaser 
of a reversion must prove that he gave a full 
price, has so long been considered as settled, that 
it can be altered only by the Ct. of Appeal.— 
HINCKSMAN v. SMITH, Smiti vu. LLENCKSMAN (1827), 
3 Russ. 4383; 38 E.R. 638, 

_innotatron *—Consd. Newton «. Hunt (1833), 5 Sim. S11. 
-.|—See FRAUDULENT & VOIDABLE CON- 
VEYANCES, Vol. XXV., pp. 269-279, Nos. 038—- 
1019. 

424, ——~ Contract between solicitor & client.]— 
Solr., having agreed to purchase of lus client a 
certain property, filed a bill for specific perform- 
ance :—Held : under the circumstance of the case 
the burden of supporting the contract lay on pitt. 
& whatever the rule might be in other cases, this 
was one in which demonstration of the full value 
having been given was part of the burden thrown 
on him who supported the contract & he not 
having proved that full value was given, the 
contract could not be enforced.—THOMAS Vv. 
Puiuipes (1846), 8 L. T. O18. 2723; 11 Jur, 80, 

425. —-—- Sale by assignees of bankrupt.] — 
ATTENBOROUGH v. EDWARDS, No. 508, post. 

Price fixed by third person.|—See Sub-sect. 
5, C., post. 

426. Price excessive.) — Kien v. STUKELEY 

(1722), 1 Bro. Parl. Cas. 191; 1 EK. R. 506; sub 








191.—CAN. 

h. Purchase for special use-— 
of Failure of special purpose.|—BLACK- 
WOOD ¥. PAUL (1851), 4 Gr. 550.—-CAN, 

k. Agreement to convey land in 
consideration of house being built 
thereon. |—LORANQGER , HAINES (1921), 
oy DL RR. 386t: 50 0. L. R. 268.-— 
AN. 





consideration 
rerfection of 
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nom. KEEN vu. STUCKLEY, 2 Eq. Cas. Abr. 19; Gilb. 
Ch. 155, H. L. 
Annotation :—Refd. Falcke v. Gray (1859), 4 Drew. 651. 
427. .|—-Where a written agreement is 
entered into for the purchase of an estate at a price 
far beyond its value, but without any circum- 
stances of fraud or surprise, the ct. will not decree 
a specific performance of such a contract, but. on 
the other hand will not rescind it.-—DAay v. NEw- 
MAN (1788), 2 Cox, Eq. Cas. 77; 30 KE. BR. 36. 


Annotations :—Consd. Bower v. Cooper (1843), 2 Hare, 408. 
Anpld. Falcke v. Gray (1859), 4 Drew. 651. Refd. Hoddel 
v. pate (1864), 10 Jur. N.S. 534. Mentd. Dodd ». Lydall, 
Lydall 7. Dodd (1842), 1 Hare, 333. 


428. -|—Where a purchaser, who was a 
solr., after viewing a farm, & being informed of 
the rent at which it was let, agreed to buy at 
£5,000 :—-Held: (1) the difference between this 
price & £8,500, which the ct. considered to be the 
value of the property, was not so great as to shock 
the conscience, & thus constitute of itself a defence, 
on the ground of exorbitancy, to a suit of the 
vendor for a specific performance ; (2) the omission 
on the part of the vendor to inform the purchaser 
of the result of a late valuation, or of the tenant 
having complained of the rent being excessive, 
& of the full amount not having been exacted, did 
not constitute a defence to such a suit; (3%) the 
refusal by deft. to complete having arisen from a 
cause other than that of insufficiency of title, he 
ought to pay the general costs of the suit, although 
the original decree dirceted an inqiunry when the 
title was first shown, & the report. found it to have 
been first. shown in the master’s officee.—ABBOTT v. 
SWORDER (1852), 4 De G. & Sm. 44183; 22 1. J. Ch. 
235; 101. T. OLS. 8113 61 E.R. 9073 affd., 
4 De G. & Sm. p. 460, 1. C. 

Aigeian s- Mentd. Abbott rv. Calton (1853), 22 L. J. Ch. 








429. —--.}- Leer. Dawson, No. 355, ante. 

430. - --- Sale by court.|—-Purchaser before a 
master submitting to forfeit his deposit, not bound 
to proceed in the purchase, 

As upon a contract betwixt party & party, the 
contractor would not be decrecd to pay an un- 
reasonable price for an estate, so neither ought 
the ct. to be partial to itself & do more upon a 
contract made with itself, or carry that further, 
than it would a contract betwixt party & party 
(per CUR.).--SAVILE 0 SAvViLts (1721), 7 PD. Wins, 
745; 2 Ky. Cas. Abr. 679; 24 KB. R. 596, 1... 
Annotation —Refd. Palmer tv. Teniple (2839), 9 Ad, & EL 508, 

431. Unconscionable bargain.| — SHEP- 
HIERD v, BLANK (1894), 38 Sol. Jo. 631. 

-~— Price fixed by third person.|—wSce 
sect. 5, C., post. 





Sub- 


C. Consideration Fived by Third Persons. 
432. Price to be fixed by arbitration.|—Though 
& person may agree to sell at a price to be fixed 


PART III. SECT. 7, SUB-SECT. 1.—-A. 


compe] the performance by 
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by arbn., & the award can be 1mpeached upon the 

grounds affecting all awards, as fraud or gross mis- 

take, yet, upon such an agreement, where some 
of the persons to be bound were married women, 
of whom also one had not executed, the ct. refused 

a specific performance.—EMERY v. WASE (1801), 

B Vee. $46; 31 EK. R. 889; affd. (1803), 8 Ves. 504, 

de 4a 

Annotations :— i ”, . 
292. Apld. dh ee Manan Cl 58) 20 Boas 200. Retd. 
Gourlay tv. Somerset (1815), 19 Ves. 429; Howell v. 
George (1815), 1 Madd. 1; White v. Cuddon (1842), 8 
Cl. & Fin. 766. Castle v. Wilkinson (1870), 5 Ch. App. 
534. Mentd. Smyth v Smyth (1817), 2 Madd. 75; 
Anderson v. Wallace (1835), 3 Cl. & Fin. 263 Proctor v. 
Williams (1860), 8 C. B. N.S. 386. 

433. Price to be fixed by valuation—Inadequate 
price fixed.|—Specific performance will not be 
decreed of an agreement to sell certain property 
at a price to be settled by two persons who are 
named, if the ct. sees reason to believe, that the 
price, subsequently fixed by these persons, is 
considerably below the real value of the property.— 
PARKEN v. WHITBY (1823), Turn. & R. 3663; 37 
EK. R. 1142. 

Annotations ---Refd. Bower r. Cooper (1843), 2 Hare, 408, 
Mentd. Handicy & Jones 1. Kdwards (1838), 1 Curt. 722. 
434. --- - ~-.|--A. entered into a contract 

with LB. for the sale of certain property to him at 

a price to be fixed by two valuers, named in the 

contract, who aftcrwards valued the property at 

an inadequate price : --Held : nevertheless, B. was 
entitled to a decree for specific performance, there 
being no proof of fraud or collusion on the part 

of the valuers.— WEEKES v, GALLARD (1869), 21 

L. T. 655; 18 W. 1. 331. 

435. Excessive price fixed.|—Deft. agreed 
to purchase a property at a valuation to be made 
by A. The ct., though it considered A.’s valua- 
tion very high, ‘ & perhaps exorbitant,” decreed 
specific performance, there appearing neither 
“fraud, mistake or miscarriage.’—COLLIER 1, 
Mason (1858), 25 Beav. 200; 53 I. R. 613. 





Suc. 7.- MISREPRESENTATION, FRAUD AND 
MISTAKE. 
SUB-SECT. 1.—MISREPRESENTATION AND FRAUD. 
A. Ln General. 

See, generally, MisREPRESENTATION & FRAUD, 
Vol. XXXV., pp. 6 et seg. ; SALE OF LAND, Vol. 
AL., pp. 42-51, 58-61 ef seq. 

436. Whether defence to action for specific per- 
formance.]—Piinuirs ¢v. Bucks (DUKE) (1683), 
1 Vern. 227; 28 E.R. 482. 
afanotations -—Refd. Iruham tv. Child (1781), 1 Yarn a. 


92; Bonnett c« Sadler (1808), 14 Ves, 526. entd. 
Downes v. Thomas (1802), 7 Ves. 206. 


437. .J|-—Youne v. CLERK, No. 328, ante. 
438. -——.!—Howakp v. Tlopkyns, No. 180, anie, 





deft. of "THOMSON 0. LONGARD (1874), RR. B.D. 


436i. Whether defence to action for 
specific performance.|—In bargains be- 
tween vendor & purchaser, any repre- 
Kkentations by the vendor, relied on by 
the purchaser, ought properly to he 
introduced into the contract He way 
of warranty. If, however, this be not. 
done & the representation amount. to 
a wilful falsehood by the vendor, the 
deceit: will reloase the purchaser from 
the bargain; but to enable the pur- 
chasor so to take advantage of the 
falschood, he must show that at the 
time of the bargain, he made the 
vendor understand definitely that he 
relicd upon the representation & would 
hold him to it.—BRADAHAW v. GOER 
(1879), 5 V. L. lt. (Eq.) 26.—AUS, 


436 ij. —---~.J]~Pltf, brought sult to 


a contract in writing for the purchase 
of a house. During the negotiations 
deft. asked expressly as to the drainage, 
which pltf. assured him was perfect, 
but which in = fact was seriously 
defective. It uppeared that. the repre- 
sentations had been made bv pltf. in 
good faith & in ignorance of the facts, 
& the house being occupied deft. 
could not inspect it for hiwself. 
Nothing was said about tbe matter in 
the written contract -—/leld; in the 
sult for speciic performance the verbal 
representations made previous to the 
written contract must be taken into 
consideration & that, being inaterial 
representations, on the faith of which 
deft. entered into the contract, re 
constituted a defence, although pltf. 
did not knuw them tu be untrue.— 


181.—-CAN 

436 ini. —-—-.] —WALMSLEY v. GRIF- 
FITH (1884), 10 A. R. 327.—CAN. 

436 iv. —-—.]--MCKENZIE v. MCKEN- 
zie (1896), 29 N.S. R. TR. & G.) 
231. —CAN. 

436 v. ——.]—NEWTON v, BOTSFORD 
(Man.), [19181 3 W. W. RR. 7223 43 
Sask. L. RK. 339.—-CAN. 

436 vi. .-—-The ct. will not de- 
cree specific performance of a contract 
obtamed by fraud of pltf. even when 
deft. has not offered to return money 
received under the contract.—SHaw 
vr. Masson (Ont.), [1923] 8. C. R. 187. 
---CAN. 

1 —~— — Parties alleged to be in pari 
dlicto.}--In an action for monty had 
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Sect. 7.—Misrepresentation, fraud and mistake: 
Sub-sect. 1, A.| 


439. -.]—(1) Contract for the sale of an 
existing & a reversionary lease not specifically 
performed without a production of the title of the 
lessors. 

The proposition, that the vendor of a leasehold 
interest cannot produce his lessor’s title, is not 
to be represented as universally true. I know 
instances to the contrary.. The vendor ought, 
therefore, where he sells with that restriction, to 
describe that it is the interest he has that is to be 
sold (LorpD ELpon, C.). 

(2) Purchaser under a particular, giving a false 
description, not bound at law or in equity.— 
DEVERELL v. BOLTON (LORD) (1812), 18 Ves. 505 ; 
34 E. R. 409, L. C. 

Annotations :—As to (1) Consd. Ogilvie v. Foljumbe (1817), 

3 Mer. 53. Refd. Fildes v. Hooker (1817), 2 Mer. 4243 


Souter v. Drake (1834), 5 B. & Ad. 992. «As to (2) Refd. 
Spratt v. Jeffery (1829), 5 Man. & Ry. K. B. 188. 


440. -|—The ct. may not decree specific 
performance of a contract for the sale of a reversion 
if the vendor had misled the purchaser by stating 
that it was subject to a lease containing all the 
usual covenants for repairs, etc., the vendor 
knowing at the same time thet there was no 
person against whom the covenants could be 
enforced.—~FLINT v. WOODIN (1852), 9 Hare, 618 ; 
22 L. J. Ch. 92; 19 L. T. O.S. 240; 16 Jur. 719; 
68 E. R. 660. 


Annotavions :—Refd. McMurray v. Spicer (1868), L. R. 5 Eq. 
927. Mentd. Mortimer v. Bell (1865), 1 Ch. App. 10. 


Dad. 
-|—On a sale by auction of property, 








441. 
described in the particulars as freehold, one of the 
conditions contained the following words: ‘‘ The 
vendors derived their title under the will of 
J. R. B. In 1861 the said J. R. B. contracted to 
purchase the houses described in the particulars 
from E. T., & a document under seal, dated Dec. 27, 
1861, was executed by the parties. From 1861 to 
the present time quiet & undisturbed possession 
has been held of the said freehold houses by the 
said J. R. B. & the vendors. . . . The said docu- 
ment can be seen at the office of the vendors’ 
solrs. at any time previous to the sale, & the 
purchaser shall be deemed to have knowledge of 
the contents. The title shall commence with the 
said document of Dec. 1861. The purchaser shall 
assume that the said J. RK. B. by the said document, 
& by his undisturbed possession, was at the time 
of his death seized in fee of the said freehold 
houses.’’ From the abstract of title, which con- 
sisted merely of the document referred to in the 
condition, & the will of J. R. B.,1t did not appear 
that the vendors had more than a primd facie 
aed title to the property at the time of the 
sale. 

Upon an action by the purchaser for rescission, 
& upon counterclaim by the vendors for specific 
performance :——Held: the condition amounted 
neither to an express or implied suggestio falst, nor 
to a suppressio veri; & the contract must be 
specifically performed.--BLENKHORN v. PENROSE 
(1880), 43 L. T. 668 ; 29 W. R. 237. 

Analion :—Refd. Dougherty 7. Oates (1900), 45 Sol. Jo. 


442. Misrepresentation as to value.] — Wilful 
misrepresentation of the yearly value of an 
estate is a good reason for a ct. of equity to refuse 
decreeing a specific performance of a contract. for 


& received deft. pleaded, by way of 
set-off, a promissory note given by 
pitf. to deft. From the evidence it 
was apparent that the transactions 
between the parties, out of which the 
present cause of action arose, were 
intended to defraud the creditors of 


delicto :—Held : 


70.—CAN 


pltf, & that pitf. & deft. were in puri 
such being the case, 
Itf. should not be aided by the ct. 
n enforcing his contract, & the verdict n 
for him must be set aside.—BLAKE 
v. STEWART (1870),8N.8. R.(2G. & O.), 


SPECIFIC PERFORMANCE. 


the sale of it.—-BRERETON v. COWPER (17214), 1 
Bro. Parl. Cas. 211; 1 E. R. 521, H. L. 

443, .|—Misrepresentation of the value of 

an estate a sufficient ground to resist a specific 
erformance.—WALL v. STUBBS (1815), 1 Madd. 
0; 66 HE. R. 31. 

444, Agreement in part performed.]—-If an 
agreement is in part performed by one of the 
parties, it is too late for the other to complain of 
fraud, surprise, etc., or attempt to set the agree- 
ment aside on that account; for a ct. of equity 
will decree a specific performance of the remaining 
part of it.—ANGLESEY (EARL) v. ANNESLEY (1741), 
1 Bro. Parl. Cas. 289; 1 HE. R. 573, EL. L. 

Aue ciaon :—Refd. Penn v. Baltimore (1750), 1 Ves. Sen. 


445. Vague & indefinite misrepresentation.|— 
Effect of an indefinite representation by a vendor ; 
as that a leasehold estate was nearly equal to free- 
hold being renewable upon a small fine; putting 
the purchaser upon inquiry; though, connected 
with certain circuinstances, such representation 
may be fraudulent, & form a ground for rescinding 
the contract. Vendor, resisting an application by 
the purchaser for payment into ct. of the deposit 
in the hands of the vendor’s agent, charged with a 
loss by the agent’s failure. Specific performance 
prayed both by original & cross bill, after consider- 
able delay upon the title: the rents to be received, 
& interest paid, from the time stipulated. — FENTON 
v. BROWNE (1807), 14 Ves. 144; 33 KH. R. 476, 
Annotations :— Refd. Brooke v. Rounthwaite (1846), 5 Hare. 





a Mentd. Smith v. Jackson & Lloyd (1816), 1 Madd. 
446. .}— Specific performance decreed 





against a purchaser at a public auction, where the 
representation in the particulars of sale, complained 
of as calculated to mislead, was so vague & indefi- 
nite that it ought to have put the purchaser on 
making previous inquiry.—TROWER v1. NEWCOME 
(1813), 3 Mer. 704; 36 K. RR. 270. 


Annotations .—Apld. Scott v. Hanson (1826), 1 Sim. 138. 
Consd. Smith cv. Land & House Property Corpn. (1884), 


28 Ch. DD. 7. Refd. Brovke v. Rounthwatte (1846), 5 
Hare, 298, 
447. —-—.|—-Vague & indefinite words in 


particulars of sale ought to be considered by a 
purchaser merely as a ground of inquiry; & their 
inaccuracy does not form a sufficient objection to 
a suit for specific performance.—-ScoTtT vr. HANSON 
(1826), 1 Sim. 13: 5 L. J. O. S. Ch. 67; 57 E.R. 
483; on appeal, 1 Russ. & M. 128, L. C. 


Annotutions :—Distd. Higgins v. Samels (1862), 2 John. & H. 
460. Refd. Smith v. Land & House Property Corpn. 
Wiha 28 Ch. D. 7; de Fawcett & Holmes (1889), 42 
wh. D. 150. 


448. Slight misrepresentation.| —- Misrepresen- 
tation, though in a slight degree, is an objection 
to a specific performance.—CADMAN v, HORNER 
(1810), 18 Ves. 10; 34 E. R. 221. 


Annotations :—Apld. Clermont v. Tasburgh (1819), 1 Jac. & 
W. 112. Consd. I‘isher v. Tully (1878), 3 App. Cas. 627. 


449. Wilful misrepresentation.|—BRERETON v. 
CowPEr, No. 442, anle. 

450. -|—(1) Land was advertised to be 
sold in lots as freehold, subject to conditions, one 
of which was, that all objections to the title, not 
made within a prescribed time, should be con- 
sidered as waived, & another of which provided 
that any misstatement of the quality, tenure, 
outgoings, or other particulars, should be the sub- 
ject of compensation. An objection to the title of 





m. -}— MACKENZIB ¥., 
ee (1897), 1 Cout. Dig. 1473. 





; Misrepreacntation of ven 
dor's agent as to situation of land.; 
CaATRNS v. CRAWFORD (Man.) (1908), 
8 W. 1. 1h. 449.—CAN. 
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ono lot was taken after the prescribed time, that it 
was of copyhold tenure. It however appeared 
that, under a composition with the lord, the rights 
of the copyhold were such as to render the tenure 
hardly difterent from that of freehold :—Held: 
the misdescription did not form a ground for 
resisting a specific performance, although the 
decision might have been otherwise had the mis- 
description been wilful. 

(2) Another lot was described in the advertise- 
ments as being sold with a certain reservoir & 
waterworks, yielding a yearly rental of £60, exclu- 
sively of the land & buildings. An objection was 
taken after the prescribed time, & was supported 
by the fact that this rent arose from supplying 
with water certain houses separated from the 
reservoir by the property of strangers, over which 
the vendor had no right to carry it, beyond a 
licence from year to year by payment of a rent :— 
Held: the description contained such a misrepre- 
sentation as to preclude the vendor from enforcing 
a specific performance ; & the objection was not 
one as to title, & therefore was not obviated by the 
stipulation as to time.—Prick v. MACAULAY 
(1852). 2 De G. M. & G. 3839; 19 L. T. O. S. 238 ; 
42 KE. R. 903, L. J. 

Annotations :-—Gencrally, Refd. Leviand «. Udingworth, Hr p. 
Webster (1860), 2.L.'T. 456; de Kaweett & Holmes (1889), 
42 Ch. D. 150. 

451. Misrepresentation as to quantity—State- 
ments by auctioneer.|——Purchaser not. entitled to 
an abatement for a deficiency in quantitv; the 
particular describing the estate, as containing by 
estimation 41 acres be the same more or less. 
Parol evidence of declarations by the auctioncer at 
the sale, warranting the quantity, received in 
opposition to a specific performance, on the 
ground of fraud; not. to enforce performance. - 
WINCH @. WINCHESTER (1812), 1 Ves. & B. 875; 
35 HK. R. 146, 

«fnnotatrons -- Consd. Denny - Hancock (1870), 18 W. 7. 
566. Mentd. Wuddersticld Corpn. vr. Jacob (1874), 50 
L.'T. 783 Jolliffe « Buker (1883), 11 Q. B.D. 255. 

452. Necessity for proof of intention to deceive.} 
- KYsSE v. THAYDON (1852), as reported in 1 W. R. 
73. : 

453. Vendor representing himself as agent— 
Necessity for proof of loss by purchaser.|—It. is 
no defence to a bill for specifie performance by the 
vendor, that during the treaty he falsely assumed 
the character of ayent for another, when, in fact, 
he was dealing on his own behalf, & that he therehy 
deceived the purchaser as to the party with whom 
the contract was made, provided the purchaser 
does not show that the deception induced him to 
cuter into the contract, or occasioned any loss or 
mconvenience to him otherwise.—-FELLOWES 1. 
GwYDYR (LORD) (1829), 1 Russ. & M. 83; 39 
KK. R. 32, L..¢C. 
winnotation :—Refd. Said rv. Butt, [1920] 3 K. B. 497. 

454. Sale of life interest In funds—Misdescrip- 
tion of life.) —BREALEY 1v, COLLINS, No. 173, ante. 

455. Purchaser’s failure to inquire.]—Cox v. 
MiIpp.eton, No. 7, ante. 

456. Vendor asserting good title.}—Pltf. 
agreed to sell to deft. all his estate, right, & 
interest in certain lands. pltf. only to produce a 
title from A. B., the last owner, to himself. It 
appeared that deft. knew that A. B. was one of 
four supposed owners of the property, & was 
anxious to buy up such title as he had in order to 








oO. —— Innocent misrepresentation.} 
——STEWART v. WHITE (1910), 14 
W.L. I. 596.,—CAN. 


D. .J—An action by tho 
vendor to enforce a contract for 
the sale to defts. of his tea business 


Was 








24 W. L. RR. 950, 


dismissed because of 
misrepresentations made 
assumed to be innocently made,-— 
which induced defts. to enter into the 
contract.—KiIpp 1+, 
2. R. 417; 
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get md of his opposition to a bill in Parliament :— 
Held: deft. was not at liberty to show aliunde, 
A. B. had no title, & pltf. was entitled to specific 
performance. The mere assertion by the vendor 
that. he has a good title, on the faith of which the 
purchaser relies without investigating the title, is 
not necessarily such a misrepresentation as will 
preclude the vendor from enforcing the contract.— 
iuME v. Pocock (1866), 1 Ch. App. 379; 35 
L. J. Ch. 731; 14 L. T. 386; 12 Jur. N.S. 446; 
14 W. R. 681, L. JJ. 

457. Partial misrepresentation.|—The effect of 
partial misrepresentation is not to alter or modify 
the agreement. pro tanto, but to destroy it entirely, 
& to operate as a personal bar, to the party who 
has practised it.— BARTLETT v. SALMON (1855), 6 
De G.M. & G. 33; 261. T. O. 8S. 82; 4W. R. 32; 
43K. R. 1142, 1. €. 


Annotation :—Refd. Ite Beyfus & Masters’ Contract (1888), 
39 Ch. D. 110. 


458. — Waiver of part affected.| —- Party 
obtaining an agreement by a partial misrepresenta- 
tion, not entitled to a specific performance, on 
waiving the part affected by the misrepresentation. 
The effect of partial misrepresentation 1s not to 
alter or modify the agreement pro tanto, but to 
destroy it. entirely, & to operate as a personal bar 
to the party who has practised it.—--CLERMONT 
(Viscount) 7. TASBURGH (1819), 1 Jac. & W. 112; 
37 E.R. 381s. 

Annotations :—- Consd. Ruwlins rv. Wickham (1858), 3 De G, 
& J. 304. Refd. Gorsuch vr. Cree (1860), 8 C. BL N.S. 574, 
Hallows ¢. Fernie (1868), 3 Ch. App. 467. 

459. Misrepresentation as to title--By solicitor 
purchaser.|— Where a person having a clear title to 
£12 for rent, & claiming the property of the land, 
is induced, by the representations of two pro- 
fessional persons that he had no right to either 
rent or land, to agree to accept £10 in full, for 
rent: & land, the ct. will not entertain a bill for the 
specific performance of the agreement.—STANLEY 
v. ROBINSON (1830). 1 Russ. & M. 527; 39 H.R. 
203. 

460. ——-.|—A__ solr. contracts to purchase 
from A. B., not at that time his client & being 
ignorant of his legal position, an estate at a low 
price, informing A. B. that the nature & title of the 
property were such as that no one but. a professional 
man would purchase it, such representation not 
heing justified by the state of the property, & no 
solr. having been employed on behalf of A. B. in 
the transaction. Specific performance of the 
contract) refused to the solr.---DAVIs v. ABRAHAM 
(1857), 5 W. R. 465. 

461. Representations demanding investigation 
—-Full facilities afforded—JInvestigations partially 
made.]— Where specific performance of a contract 
for the purchase of a brewery & leasehold houses, 
was resisted by the purchaser on the ground of 
musrepresentation, & it turned out that, as to two 
heads of alleged misrepresentation, the number of 
barrels of beer sold weekly & the value of the 
rents of the houses, he had obtained access to the 
brewery books, & obtained full information ; 
& as to the third, the loans or debts due to the 
concern agreed to be taken to by the purchaser, he 
had, previous to completion, obtained in a subse- 
quent statement full & accurate representation ; 
he was held to his contract, notwithstanding some 
vague & inconsistent statements, & some incorrect 
representations, contained in an advertisement 








material 
by pitf.— 


18 B.C. RR. 217.—CAN. 
q. ——-—- ——.])—MoLony v. O’BRIRN 
(1819), 13 L. T. O. 8S. 12.—IR 


r, ——— Itepresentation as to peaceable 
poascssion.)—GUERIN ?. HEFFERNAN, 
11925] 1 I. R. 57.— IR. 





NELSON (1913), 
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& in a written particular of sale.—CLARKE 1. 
MACKINTOSH, MACKINTOSIT 1. CLARKE (1862), 4 
Giff. 184; 1 New Rep. 160; 7 T. T. 5583; 27 
J.P. 259; 9 Jur. N.S. 114; 11 W. R. 188; 66 
E. R. 651; on appeal, 11 W. R. 652, 1. C. 

462. Onus of proof—Of fraud.]—In general the 
buithen of proof is thrown upon the party who 
resists pei formance of an agreement, on the ground 
of fraud & surprise; but the rule is by no means 
universal. If the agreement be suspicious on the 
face of it, the burthen of proof may be shifted on 
to the party seeking to enforce it (LORD LANGDALE, 
M.R.).—WEst v. HaBcoon (1837), 6 L. J. Ch. 369 ; 
1 Jur. 259. 

463. Of good faith.;—(1) The jurisdiction 
of the ct. to decree specific performance will not 
be exercised in favour of a vendor who fails to 
satisfy the ct. that he has done all he can to avoid 
misrepresentation. 

(2) Specific performance being refused & the 
bill dismissed with costs, pltf. vendor was ordered 
to repay the purchaser the deposit. with interest 
at the rate of 4 per cent. per annum from the time 
of payment, deft. undertaking to bring no action 
& to restore the property to the condition it was in 
before the alterations.—-TURQUAND v RHODES 
(1868), 37 lL. J. Ch. 880; 18 L. T. 814; 16 WLR. 
1074. 

464. ~- -- ---- Sale under direction of court.|— 
Pitf. having obtained an order for sale in the 
suit, put up a Jot described as being in the occupa- 
tion of C. at a yearly rent of £42. It appeared 
that C. was holding as tenant under another party, 
hostilely to the vendor. The ct. discharged the 
purchaser, & directed pltf. to pay his costs, & 
refused to give time to the vendor to recover the 
premises by ejectment. 

If there 1s any one thing which the ct. requires 
more than another, it is that in a case where 
specific performance is asked, there shall appear 
to have been perfect: good faith on the part of a 
vendor in his description of the property & Ins 
representations to a purchaser. This is not less 
the case when the sale takes place under the 
direction of the ct. (Woon, V.-C.).—-LACHLAN 0, 
REYNOLDS (1853), Kay, 52; 2 Eq. Rep. 713; 23 
1, J. Ch. 8; 22 L. T. O.S. 211: 2 W. R. 49; 69 
E. R. 23. 

465. Effect of agreement for sale to third party 
-—-By person alleging misrepresentation.| — A 
purchaser agreed to buy an estate, upon a state- 
ment in the particulars of sale that it lay upon a 
valuable vein of coal, which vein afterwards 
proved to have been mostly worked out. Subse- 
quently the purchaser entered into an agreement 
with a third party to sell the colliery at a price 
implying the existence of a considerable quantity 
of coal, & afterwards discovered the fact. of the 
exhaustion of the coal:—Held: the transaction 
between the purchaser & the third party did not 
invalidate the purchaser’s defence of muisrepre- 
sentation to a bill by the vendor for specific 
performance, though it might have been an answer 
to a claim by the purchaser for an abatement of 
the purchase-money.— -CoLBY 7. GADSDEN (1867), 
171. T. 975 15 W. R. 1185, LC. 











466. Performance Involving fraud on public.]— . 
(1) Pltfs. claimed the specific performance of an | or the ground floor only at £200. 


483 i. Onus of provf-—Of good faitn.) 
—When a vendor of land wha does 
not understand English is induced b 
the purchaser, who understands bot 
English & the language of the vendor, ct. 
to execute an agreement of sale, in 


that 


English, the purchaser himself being 
the only interpreter, there is a heavy 
onus upon the purchaser seeking to 
enforce the agreement to satisfy the 
the agreement was J 
executed by the vendor after its effect 


SPECIFIC PERFORMANCE. 


agreement. for the composition of a literary work 
by deft., alleging that the agreement was contained 
in threo written documents, At the trial the first 
& third of the documents were proved ; the second 
was not produced. nor was any evidence given 
of itscontents. Deft., by his statement of defence, 
denied that he had agreed with pltfs., as alleged by 
them, with reference to the second document :— 
Held: pltfs. were not entitled to specific perform- 
ance of the agreement contained in the first & 
third documents, or to damages for the breach of 
it. 

(2) Plitfs. alleged that deft. had agreed that his 
name should not appear on the title-page of the 
work as the author of it; deft. alleged that it 
was part. of the agreement that his name should 
so appear. Pltfs. proposed to publish the book 
with a title page, stating that it was ‘“‘ edited by 
K., assisted by M. (deft.).”’> K. was known as 
having published other books of a similar descrip- 
tion, & had allowed pltfs. to make use of his name, 
but he had taken no part whatever in the compila- 
tion :—Held : the proposed title page would be a 
fraud on the public, & on this ground also pltfs. 
were disentitled to relief. —Postr vo. MARSH (1880), 
16 Ch. D. 395; 50 L. J. Ch. 287; 43 1. T. 628 ; 
29 W. R. 198. 

467. Misstatement as to length of term—THeld 
by tenant—Sale of land.J|—-A misstatement in the 
particulars of sale, of the length of the term for 
which a tenant of the vendor holds a portion of 
the property, is not, in the absence of any evidence 
as to whether such misstatement is to the advan- 
tage of the purchaser or not, such a misrepre- 
sentation as will enable him to resist specific 
performance, 

Seven cottages, let to weekly tenants, were put 
up for sale, & described as ‘‘ producing £73 14s. a 
year.’ When the particulars were issued the 
cottages did not produce this rental. Before the 
sale the vendors had entered into a contract to 
do certam repairs, & had given notice to the 
tenants that their rents would be raised, & before 
the day fixed for completion repairs were done, & 
the rents were raised 3d. a week; so that, on the 
day of completion, the statement in the particulars 
was quite accurate :—Held: this was not such a 
misrepresentation as would enable a purchaser to 
resist specific performance.—GODDARD v. JEF- 
FREYS (1881), 51 L. J. Ch. 573 45 L. T. 6743 30 
W. R. 269; on appeal (1882), 486 L. T. 904, C. A. 
Annotation .—Consd. Van Praagh v. Everidge, [1902] 2 Ch. 


468. Misrepresentation by agent.|/---An agent, 
commissioned by a vendor to find a purchaser, has 
authority to describe the property & to state any 
fact or circumstance which may affect the value, 
so as to bind the vendor; & if an agent so com- 
missioned, makes a false statement as to the de- 
scription or value, though not instructed so to do, 
which the purchaser is led to believe, & upon which 
he relies, the vendor cannot recover in an action 
for specific performance. A surveyor was ¢€m- 
ployed by the owner of a leasehold house to find 
a purchaser. He represented to deft. that another 
person, H., was ready to buy the property for 
£700, & that if deft. were to give £50 more, he 
would make a clear profit of 7 per cent.; that H. 
had further offered to rent the property at £300, 
Deft., relying 


was fully and clearly explained to him 
——an onus that is not satisfied by the 
evidence of the purchaser alone.— 
WEIDMAN v, PELAKISE (Man.) (1905), 


freely 2 W.L. lt. 308.--CAN. 
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on the above representations & others which were 
unauthorised by the vendor, & untrue, contracted 
to purchase for £750; but afterwards, finding out 
the falsehood, refused to complete. The vendor 
himself also made a misleading statement to the 
purchaser :—Held: independently of the state- 
ment made by the vendor himself, the false state- 
ments made by the agent, being within his 
authority, were sufficient to vitiate the contract ; 
& specific performance refused.—-MULLENS v. 
MILLER (1882), 22 Ch. D. 194; 52 1. J. Ch. 380; 
48 L. T. 103; 31 W. R. 559, 


Annotation :—Refd. Re Consort Deep Level Gold Mines, 
Fep Stark, Ar p. Elliston (1896), 144 W. R. 227. 


469. Misrepresentation as to true purchaser.|— 
A. signed a contract for the sale of a house to B. 
Before signing he asked “ are you buving for C. 
or his nominees ?”’ B. answered ‘‘ No.” He was, 
in fact, buying for nominees of C., to whom he 
afterwards assigned his contract. We & they 
brought an action for specific performance :— 
Held: the contract: could not be specifically per- 
formed.-~ARCHER v. STONE (1898), 78 I. T. 34. 
winnotlationas :--Distd. Nash v. Dix (1898), 78 L. T. 445. 

Consd. Dyster v. Randall, [1926] Ch 932 Refd. Said v. 

Butt, 11920) 3 K. B. 497. 

470. -|—In 1895 defts.. who were trustees 
of a Congregational chapel, put up for sale by 
public auction a building, which had formerly 
been used as their chapel. The conditions of sale 
imposed no restrictions on the user of the building. 
After the sale C. made an offer for the building, but 
defts. declined to accept it, on the ground that: it 
was made on behalt of a committee of Roman 
Cathohes, who mtended to use the building as a 
Roman Catholic place of worship, & defts. objected 
to sell for that purpose. The committee then told 
pitt... who was the manager of a mimeral water 
co., that if he could get the property they would 
buy it of him at £100 profit. PHE.'s sols. wrote 
to defts.” agent, makmg an offer for the property 
“on behalf of our client, the manager of the 
E. Mineral Water co.” After some negotiations, 
a contract) was signed by defts. for sale of the 
building to pltf. at £1,025. a price Jess than (.’s 
offer. No direct statement was made that pltf. 
was buying for the co., but it was admitted that 
defts., during the negotiations, believed that he 
was, & that pltf. knew it. PItf. signed the contract. 
as principal without protest from defts.’ agent. 
Defts. refused to complete on the ground that: 
pltf. was buying, as agent, for the Roman Catholic 
committee, to whom he knew they would not sell, 
& had obtained the contract by musrepresenta- 
tion :—/Teld: on the evidence pltf. was not. buying 
as agent for the Roman Catholic committee, but 
for himself with a view to resell to them at a profit. ; 
the misrepresentation as to the Mineral Water co. 
was immaterial because the vendors did not. care 
whether they sold to the co. or pitf., & as between 
them no consideration of the person with whom 
they were contracting entered as an clement. into 
the contract.—NaAsH v. Dix (1898), 78 L. T. 445. 
Annotation :—Refd. Dystor v. Randall, [1926] Ch. 982. 

471. Sale in lots—-Misrepresentation as to one 
lot.|—Where a purchaser separately acquires two 
lots of property at an auction in reliance on an 
innocent: misrepresentation of the vendor as to 
the second lot, entitling the purchaser to rescission 





PART III. SECT. 7, SUB-SECT. 1.--—-B. 

_t. Failure to carry out representa- 
tions.—1n an action to compel specific 
performance of an agreement to pur- 
chase :—Iield: pltf. co. having failed 
to carry out some of the material repre- 
sentationg made by its agent at the 
time of & as an inducement to deft. to 


218,—CAN 


pal.J—LANE v. 


enter into the contract, specifle per- 
formanee would be refused.---CROW'S 
Nest Pass Coan Co., Lrp. v. MILLS 
(1907), 12. B.C. R. 402, 9 We. La. 


a. Misrepresentation as 
Rick (MAN.) (1914), 
18 W. l. R. 557.—CAN. 
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as to that lot, he cannot also rescind the con- 
tract for the first lot, unless from the circumstances 
known & understood by both parties at the time 
of sale the ct. can infer that the two transactions 
were to the knowledge of both interdependent. 

If, however, the ct. is satisfied that, apart from 
the misrepresentation, the particular purchaser 
would not have bought cither lot, it will refuse the 
vendor specific pertormance as to the first lot.— 
HOLLIDAY v. LocKkwoop, [1917] 2 Ch. 47; 86 
L. J. Ch. 556; 117 L. T. 265; 61 Sol. Jo, 525. 

472. Non-disclosure of person entitled to benefit 
of contract.|—Unless the possession by one of the 
contracting parties of some personal quality is a 
material ingredient of the contract, the mere non- 
disclosure of the person actually entitled to the 
benefit of the contract for the sale of land is no 
defence to an action for specific performance, 
even although pltf. knows that, if the disclosure 
had been made, deft. would not have entered into 
it.—DyYsTER v. RANDALL & Sons, [1926] Ch. 082 3 
95 L. J. Ch. 5043 1385 1. T. 596; 70 Sol. Jo. 797 ; 
[1926] B. & C. R. 113. 

See SALE OF LAND, Vol. XL., pp. 48, 44, Nos. 
278-275, 

Agreements for lease.| -- See LANDLORD & 
TENANT, Vol. XXX., pp. 414, 415, Nos. 766-773. 

Conduct of sale at auction.J—See, generally, 
Auction, Vol. 111... pp. 12-22. 

Effect of misrepresentation on family arrange- 
ments.] —-Sce FAMILY ARRANGEMENTS, Vol. XX1V., 
pp. 957-959, Nos. 110-126. 

Disclosure of material facts generally.| — See 
SALE OF LAND, Vol, XL., pp. 42 et seq. 

Notice to purchaser.|——See SALE oF LAND, Vol. 
XL., pp. 158 158, Nos. 1223-1267. 


B. Material Misrepresentation. 


473. Whether defence to action..—A purchaser 
cannot be compelled to complete a contract 
entered into by him, on the faith of a balance sheet 
produced by the vendor, as being, though subject 
to slight errors, substantially correct ; the errors 
being, im fact, so serious as to amount to nearly 
£1,480 & reducing the balance of £1,500 stock in 
favour of the business to some £20 or £30 & showing 
that the concern was barcly solvent.-—CHARLES- 
WORTH v. JENNINGS (1864), 34 Beav. 96; 11 L. T. 
439; 55 1. R. 569. 

474, ----.' --S. signed a written contract with 
R. to purchase a brickfield for “ £17.000,” to be 
paid as follows : £16,000 in cash & £1,000 1n free- 
hold equities to pay on the £1,000 12 per cent. per 
annum,” Before signing S. had made out & given 
to R. a list of freehold houses, in which he was 
entitled to the equity of redemption, but this docu- 
ment was not: referred to in the contract. In the 
negotiations S. asked RK. whether he had ever put 
the property into the hands of an agent to sell for 
less money than he was then asking, saying that 
he fancied, as the fact was, that it must be the 
same as had been offered to him for less. RB. 
falsely answered “ No” :—Held: this was such 
a material nusrepresentation as to prevent the ct. 
enforcing the contract in an action brought by R. 
— ROOTS v. SNELLING (1883), 48 L. T. 216. 

475. —— .|—Birp vr. ANDREW (1887), 4 T. L. R. 
31,0. A. 


b. Representations stronger than simt- 
plex commendatio.)-——JOHNATON v, Dow- 
NETT (1913), 24 W. L. R. 759; 4 
W.W. RL 972s 18 1D L. R. 573 23 
Man. L. R. 492.—CAN. 

c. Representation by vendor of “ sub- 
stantial correctness’ of description— 
Failure to show ‘‘ substantial correct- 


to priner- 
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Sect. 7.—Misrepresentation, fraud and mistake: 
Sub-sect. 1, B.; sub-sect. 2, A. (a).] 


ee 


|—CREE v. STONE (1907), T'imes, 





May 10. 

477. Concealment of material fact./—By an 
agreement for the sale of a reversionary estate in 
fee, it was stipulated, that a statement in a deed 
of 1836, to the effect that a life annuity granted to 
A. had not been paid or claimed for eight years, 
supported by a declaration of the vendor that no 
claim had been made upon him since 1841, & that 
he believed that the annuity had not been claimed 
for the last twenty years, should be conclusive 
evidence that the annuity had determined. It 
appeared that the annuity was granted by a person 
entitled in reversion, & was granted for the life of 
the survivor of four persons, two at least of whom 
were living :—-Held: the omission to state these 
circumstances disentitled the vendor to enforce 
the stipulation in a specific performance suit 
instituted by him.—DRYSDALE v. MACE (1854), 5 
De G.M. & G. 103; 2 Eq. Rep. 386; 23 1. J. Ch. 
518; 2 W.R. 341; 43 BK. R. 809, L. JJ. 

478. -|—Plitfs., who were owners of a 
ship’s cargo, alleged that by the custom of under- 
writers, before a policy of marine insurance was 
effected, a paper called a ‘slip ’ was offered by 
way of memorandum to the underwriters, & sub- 
scriptions were taken upon it; & that such slip, & 
the proposals on which it was founded. were 
regarded & usually acted upon by both parties as 
a valid contract. Pltfs. having by their agent 
offered such a slip to deft. & other underwriters, & 
obtained there signatures thereto, filed a bill for 
specific performance of the alleged agreement to 
grant a policy. 

The “slip ”’ or agreement was not stamped, & 
pltfs., though alleging that it could not be pro- 
ceeded on at Jaw on that account, refused to stamp 
it, but claimed the relief of the ct. on the unstamped 
instrument. 

It appearing in evidence that the agent of pltfs., 
in dealing with the deft.’s broker, had suppressed 
a material fact, namely, that the ship was about 
to be navigated, not, as they supposed, by the 
master, but: by the mate : --Held : this suppression 
of fact was a sufficient ground to induce the ct. 
to withhold its discretionary power of decreeing 
specific performance.— Morocco LAND Co. 1. 
Fry (1865), 5 New Rep. 234; I1 L. T. 618; 11 
Jur. N.S. 76; 138 W. R. 310; 2 Mar. L. C. 157. 

479. .|—Trustees under restrictions for 
sale agreed to sell land to B. for a purpose under- 
stood between the partics, though not embodied in 
the agreement. Pending the negotiation, B. with 
knowledge of the restrictions, entered into a sub- 
contract to sell the land for a purpose at variance 
with the trusts. This arrangement was concealed 
from the vendors until after the signing of the 
original contract, & they then refused to complete : 
—Held: the agreement could not be enforced.— 
TRAPPES v. ConB (1867), 17 L. T. 236; 32 3. P.71; 
16 W. R. 117. 

480. ——.]—LLoyp’s BANKING UCo., 
WIGHAM (1884), 1 T. L. R. 58. 

48 On July 31, 1924, deft. purchased 
from pltfs. two leasehold houses & paid a deposit. 
Completion was fixed for Aug. 21, 1924. Under the 
lease vendors were bound to do the inside & outside 








Lrp.  v. 








repairs. The conditions of sale provided that pur- 
chaser should execute all necessary repairs. 
ness,*’}-- HOLLISTER v GQ EHRMAN 





(Alta.), [1919] 1 W. W. i. 369. 


ad. Misrepresentution as to liability 
to flooda.|}—A statement hy ® vendor 


CAN. 


of land that the land was drained, fit 
for the plough, & not Hable to be 
flooded, when as a fact in ordinary 
winter floods the water of a creek was 
backed up & a considerable portion of 
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Requisitions on title were delivered, one of which 
asked whether any notices from landlords had 
been served on the property. The answer was 
that vendors were not aware of any. The answer 
was made in good faith, but in fact. vendors had 
received landlord’s notices on July 7, 1924, calling 
upon them, within three months of July 4, 1924, 
to make good the dilapidations found to have 
accrued on the premises ‘‘as per the schedule 
hereto annexed.’”’ On discovering their mistake 
vendors, on Aug. 20, 1924, sent copies of the 
notices to the purchaser, who then declined to 
complete unless the vendors complied with the 
notices at their own expense. Condition 6 of the 
conditions of sale provided that the production of 
the last receipt for rent should be conclusive 
evidence that all the covenants had been complied 
with. Condition 8 provided that if any notices 
were outstanding they should be complied with 
at. the expense of the purchaser. Pltfs. brought 
an action for specific performance of the contract. 
by deft. Deft. counterclaimed for the rescission 
of the contract & the return of his deposit :-—- 

Held: the notices contained material facts which 

it was the duty of the vendors to disclose, & the 

non-disclosure deprived them of the right to the 

special relief of specific performance.—BEYFUS 1. 

Lopes, |1925] Ch. 350; 95 TL. J. Ch. 275° 133 

L. T. 265; 41 T. L. R. 429; 69 Sol. Jo. 507. 

482. Defect in title.|—-Where a vendor 
has knowingly suppressed a defect in title, the ct. 
will not allow him to foree the title upon a pur- 
chaser, although m the conditions of sale he has 
employed general words large enough to include 
the defect.--EDWARDS ». WICKWAR (1865), I. R. 
1 Eq. 68; 35 L. J. Ch. 483 13 L. T. 428; 295. P. 
820; 14 W. R. 79. 

Annotations :—-Consd. Beyfus rv. Lodge, [1925] Ch 350 
Refd. &e Scott & Alvarez’s Contract, Scott v. Alvarez 
(1895), 12 R. 474. 

483. Unusual restrictive covenant.|—It is 
a sufficient defence to a vendor’s action for specific 
performance of an agreement to purchase land that 
the purchaser was induced or allowed to sign the 
agreement on the faith of an assumption that the 
property was not subject to any ‘ unusually 
restrictive ’? covenants, whereas in fact it was 
subject to a covenant to build at the request of 
the original grantor, such covenant, though 
probably not. enforceable ayainst the purchaser, 
yet rendering it possible that: he might he called 
upon to allow buildings to be erected, or be harassed 
by claims to that effect. 

A. agreed to purchasc from B. a plot of land & 
dwelling-house, in the neighbourhood of a large 
town of which B. was mtgee., with power of sale, 
& which were held by his mtgor. subject to a 
covenant “ that he, his heirs, exors., administra- 
tors, or assigns ... would, at the request of the 
original grantor, his heirs or assigns, erect & build 
upon the plot. of land one or more dwelling-house 
or dwelling-houses.’’ In the margin of the draft 
agreement A.’s solrs., who had not seen the deed 
containing the covenant, had written the follow- 
ing note: ‘ We assume that the covenants .. . 
include nothing unusually restrictive.’ This 
assumption was not negatived by B., & the agree- 
ment was eventually signed by A. on the faith of 
its being correct. Upon the discovery, however, 
of the existence of the above covenant, A. refused 
to complete his purchase. In an action by B. for 








the land rendered unfit for cultivation, 
isn a material misrepresentation & a bar 
to specific performance.—ELLIOT 2. 
MORRISON (1885), 4 N. Z. LL. FR. 104 
(S. C.).--N.Z. 
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specific performance :—Held: A. could not be 
compelled to complete: since, though he probably 
could not be forced actively to fulfil the covenant, 
he might nevertheless be called upon under it to 
allow B. to build upon the land, or at any rate be 
harassed by claims to that effect or otherwise 
under the covenant.— ANDREW v. AITKEN (1882), 
92 Ch. D. 218; 62 L. 7. Ch. 294; 481.7. 148; 31 
W. RR. 425. 

484, Mere silence as regards material 
fact.|—Mere silence as regards a material fact, 
which the one party is not bound to disclose to the 
other, is not a ground for rescission, or a defence 
to specific performance.—TURNER v. CREEN, 
[1895] 2 Ch. 205; 64 L. J. Ch. 589; 72 L. 'T. 768 ; 
43 W. Rh. 537; 39 Sol. Jo. 484; 13 R. 551. 
Annotation :-—Refd. Curlish v. Salt, [1906] 1 Ch. 335. 

485. By person in fiduciary position.| — 
Pitf. contracted to purchase from H. & C., who 
were trustees, a portion of their property. 
Hi. was a solr. & C. was his managing clerk. 
Throughout the transaction H. acted, through 
C., as solr. both for vendors & purchasers. ©. 
failed to disclose to pltf. certain valuations pre- 
viously obtained showing that the property was 
not worth the price which pltf. agreed to pay. 
Pitf. knew that the vendors were trustees. In the 
course of the negotiations pltf. offered & C. 
accepted a bDiibe. Jn an action by pltf. for rescis- 
sion of the contract defts. counterclaimed for 
specific performance :— Held: H.,as pltf.’s solr., 
was bound to disclose to him all matenal facts 
relating to the matter, & he was not relieved of 
that, obligation by the fact that he owed a contlct- 
ing duty to his cestuis que trust. By the claim for 
specific performance the contract, which might 
have been repudiated on the ground of the bribe, 
was affirmed, & pltf. was not therefore deprived 
of his equitable might to rescission on the inde- 
pendent ground of the non-disclosure by his solr. 
of maternal facts.—Moopy v. Cox & Harty, [1917] 
2Ch. 71; S61. J. Ch. 424; 116 1. T. 740; 61 
Sol. Jo. 398, C. A. 

486. —--— -—- -.|—IMESON 2, 
149 L. T. Jo. 446. 








LISTER (1920), 


SUB-SECT. 2.-—MISTAKE. 
A. Mistake which excludes Consent. 
(a) In General. 
See, generally, MIsTAkk, Vol. XXXV., pp. 86 
ely, 

487. Where no consensus ad idem.|—-Purchaser 
not entitled to a conveyance of part, though 
answering the general description in the advertise- 
nent of sale, as it was not im the contemplation 
wf either party at the time of the purchase or 
conveyance 3 purchaser being referred to a more 
yarticular description, which did not include that. 
yart.; & the surrender having been made according 
0 that. & from his own instructions. 

If one party thought he had purchased bond fide 
art of an estate, which the other thought he had 
1ot sold, it is a ground to set aside the contract. 
f both understood the whole was to be conveyed, 
t must; otherwise if neither understood so.— 
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CALVERLEY v. WILLIAMS, WILLIAMS v. CALVERLEY 

(1790), 1 Ves. 210; 30H. R. 306. 

Annotations :—Apld. Clowes v. Higginson (1813), 1 Ves. & B. 
524; Manser v. Back (1848), 6 Hare, 443; Price v. Ley 
(1863), 4 Giff. 235; Douglas v. Baynes, (1908] A. ©. 47T. 


488. .]—If there is such a degree of doubt 
& ambiguity that the ct. can come to no other 
conclusion, than that the parties did not rightly 
understand what the one meant to buy, & the 
other to sell, & upon that ground of mistake the 
one has been let off, that, is a ground for refusing 
in a ct. of equity to perform a contract (PLUMER, 
V.-C.).--CLoWES v. Htaainson (1813), 1 Ves. & 
L. 524; 35 BE. R. 204. 

Annotations :—Apld. Price v. Ley (1863), 4 Giff. 235. 
Refd. Manser v. Back (1848), 6 Hare, 413; Dear v. Verit 
(1869), 38 LL. J. Ch. 297; Douglas ». Baynes, [1908] A. C. 
477; Holliday v. Lockwood (1917), 86 L. J. Ch. 556; 
Bernors v. Fleming, [1925] Ch. 264. 
489. .}—In a suit for specific performance, 

the nature of a case being such as, even in the 

absence of parol evidence, to impress the mind of 
the ct. with the belief that there has been surprise 
or mistake, pltf. should be Ieft to his legal remedy. 

—NuaAP v. ABBOTT (1838), Coop. Pr. Cas. 333; 1 

Coop. temp. Cott. 382; 47 If. R. 907, L. ¢. 

Annotation :—Refd. Manser 7. Back (1848), 6 Hare, 443. 
490. .—-lIixtent of lien on a fund, where 

the grantor of an annuity agreed to sell to the 

grantee the fund on which the annuity was 
secured, & to repurchase the annuity, but, in 
consequence of a mutual mistake, the contract 
for the saJe of the fund could not be specifically 
performed.-—CoLyir v. CLAY (1843), 7 Beav. 188 ; 

49 BK. R. 103863; sub nom. CoLuyER v. CLAY, 1 

LT. O.S. 311. 

Annotation -—Consd. Scott vr. Coulson, {1903} 1 Ch. 453. 
491. .|--Premises were advertised to be 

sold according to certain printed particulars & 

conditions of sale. Before the sale took place 
several of the prnted copies were altered by the 
vendor’s solr., who introduced in writing a reserva- 
tion of a right of way to other premises belonging 
to the vendor. Several of the altered copies of 
the particulars were laid on the table in the auction 
room, without any remark with regard to the 
alteration, & an altered copy was delivered to the 
auctioneer, who read the same aloud before the 
biddings commenced ; but the party who became 
the purchaser did not hear or notice the alteration. 

The contract was signed by the auctioneer, 

inadvertently, & by the purchaser, on a copy of 

the particulars of sale not containing the reserva- 
tion. After the purchase-money was paid & 

possession given, the purchaser filed his bill for a 

specific performance of the contract by a con- 

veyance from the vendor, without a reservation 
of the right of way; & the bill was dismissed 
without costs. 

An authority given to an auctioneer to sell may 
be revoked by the vendor at any time before the 
sale, & such revocation is valid against parties 
dealing without knowledge of it; therefore, in a 
suit by a purchaser to enforce specific perform- 
ance of a contract entered into by the auctioneer 
by mistake or inadvertence, for the sale of property, 
as to part of which, a right of way over the land 
sold, his authority had been revoked, it is com- 
petent to deft. to insist upon such revocation, & 
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487i. Where no consensus ad idem.) 
—STEPHENSON v. CLINCH (1881), 21 
Y. B. R. 189.—CAN. 

487 i1. -}—-The ct., when it Is 
atisfied that there is a bond fide 
nisunderstanding on the part of one 
f the parties to a contract as to the 
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provisions of an agreement, will 
decree specific performance of it.— 
McDoneLiL ve. McDonELL (1874), 21 
Gr. 342.—CAN. 


487 ini. ———. ]—Ganr.inpv. R. (1910), 
13 Each. C. R. 284.—CAN 


487 iv. .]—Specific performance 
of a contract for the sale of certain 
machinery on the ground of mutual 


* 





mistake was refused, where both 
pees had acted in good faith & 
elioved the machinery to be at a 
certain place, whereas, the fact was 
that it had been wrongfully seized by 
a third party & taken away, & plttf., 
although claiming that the title therein 
had passed to him, refused to take any 
steps to recover the same.— HAMILTON 
vu. SMYTHE (1913), 24 0. W. R. 809; 


i 
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Sect 7.— Misrepresentation, fraud and mistake: 


Sub-sect. 2, A. (a) & (b).] 


parol evidence is admissible in support of that 

defence. 

It is, however, a well-established principle of 
equity, that the ct. will not enforce the specific 
performance of an agreement in writing, where, 
from traud, mistake, or surprise, injustice would 
be done to deft. by a decree for that purpose, &, 
therefore, where the terms of the written agree- 
ment have been ambiguous, sv that, adopting one 
construction, they may reasonably be supposed 
to have an effect which deft. did not contemplate, 
the ct. has, upon that ground only, refused to 
enforce the agreement (W1GRAM, V.-C.).—MANSER 
v. BACK (1848), 6 Hare, 443; 67 F. R. 1239. 
Annotations -—Apld. Re Hare & O'More’s Contract, [1901] 

1Ch. 93. Refd. Tarmplin ». James (1880), 15 Ch. D. 215, 

Douglas ». Baynes, [1908] A. C. 477. Mentd. Rainbow v. 

Howkine, (1904}2 K. B. 322. 

492, ——.I—BAXENDALE 1%. 
ante. 

493, —— .J]—This ct. will not enforce or act 
upon an agreement, more especially if entered into 
by an agent, where there has been a mistake or 
misunderstanding as to the terms of the agreement 
(TURNER, L.J.).—Mornrison v. Barrow (1860), 1 
De G. F. & J. 6388; 45 E. BR. 506. 

Annotations -—Mentd. Jenkins vr. Bushby (1867), 16 W. BR. 
1389; He Simpson, Wa vy. Morgan (1876), 2 Ch. D. 72. 
494. ——-.]—-Where on a sale of aymull, etc., it 

appeared clearly that pltf. belheved he was buying 

what. deft. believed he was not selling, a bill for 
the specific performance of the contract for sale 

was dismissed. -—-BUTTERWORTH 7. WALKER (1864), 

11 L. T. 436; 13 W. R. 168. 

495. .|--A tenant in tail, expectant on the 
death of a tenant for life who was insolvent, being 
desirous of preserving the timber on the estate 
from being cut, signed an agreement with the agent 
of the assignee of the tenant for life, agreeing that 
the assignee shoud have the same mght to the 
timber as if he had actually cut it, on a past day 
named, which was prior to the death of the tenant 
for hfe; & the assignee agreed to refrain from 
cutting it for a month. It turned out that the 
tenant for life was dead at the date of the agree- 
ment, although both the tenant in tail & the agent 
of the assignee were ignorant of the fact :—Held: 
the agreement was founded on a mistake, & was 
without consideration, & the ct. refused to enforce 
it.—COCHRANE 1. WIL1IS (1865), 1 Ch. App. 58 ; 
35 L. J. Ch. 386; 183.1. T. 3393; 11 Jur. N.S. 870 ; 
14 W. R. 19, 1. SS. 

Annotations :—Consd. Scott. +. Coulson, [1903] 1 Ch. 453. 
Refd. Jones vw. Clifford (1876), 3 Ch. D. 779; Hudders- 
fleld Banking Co. v. Lister (1895), 72 L. T. 703; Re 
TheNusson, Hr p. Abdy, {1919] 2 K. B. 735. 

496. -|—Upon a contract for sale of lands, 
it was shown that the purchaser intended & under- 
stood one thing, while the vendor’s agent stated 
by affidavit that he intended & understood another 
thing :--Held : upon bill for specific performance, 
although the construction of the contract was 
clearly in favour of the purchaser, the mistake 
thus established would prevent a decree.— 
WycomsBeE Ry. Co. v. DonNINGTON HOSPITAL 
(1866), 1 Ch. App. 268; 14 L. T. 179; 12 Jur. 
N.S. 347; 14 W. R. 359, L. JJ. 


Annotation :—-Apld. Bridgend Gas & Water Co. ». Dunraven 
(1885), 31 Ch. D. 219. 


SEALE, No. 385, 








40. W. N, 1572; 13 D. L. R. 55.— 
CAN. 

e. Mutual mistake — Whether court 
wal rectify agreement.}—Pitf. agreed to 
sell to deft. Lot 4 on a certain sub- 


divisional plan of land. The agreo- 


ment was reduced to writing, & by 
mistake the lot was described as Lot 3, 
but the land agreed to be sold was 
otherwise clearly identified. After the 
agreement bad been signed by the 
parties pitf. discovered the mistake, & 


SPECIFIC PERFORMANCE. 





497. jJ—Contract by a railway co. to 
grant a Iease of the whole of a house A. & part of 
a house B. :—Held: part of the house A. being 
evidently intended to be retained by the co., only 
that other part of it designated in a certain plan 
was meant to be included in the lease, & a bill to 
compel a lease of the whole house dismissed.— 
Ricuarps v. NortH LONDON Ry. Co. (1871), 20 
Ww. R. 194. ; 

498. J—Pitf. filed a bill for a specific 
performance of an agreement into which he had 
entered with deft. The parties disputed the con- 
struction of one of the clauses in the agreement, 
deft. swearing that his intention at the time of 
executing the agreement was not. according to the 
construction contended for by pitf. 

The ct. was of opinion that deft.’s construction 
was plainly the correct: one, but. independently of 
that, being satisfied that there had been no con- 
cord between the parties, dismissed the bill.— 
GuirriIn v. COLEMAN (1878), 28 1. 'T. 493. 





499. ——-.|]-—— TAMPLIN v. JAMES, No. 524, 
post. 
500. —--~.J/—At a sale by auction of landed 


property on Nov. 18, 1901, deft. bid for one lot by 
mistake for another, & it} was knocked down to 
him. On discovering his mistake he refused to 
sign the contract, whereupon the auctioneer signed 
it as his ‘‘ agent.” 

The printed particulars, conditions, & annexed 
form of contract had been prepared for a sale on 
“Oct. 17, 1901,”’ which was postponed ti] Nov. 18, 
but by inadvertence the original date, though 
altered in the particulars, remained in the con- 
ditions & form of contract :—Held: there was no 
contract within Stat. Frauds, nor, semble, any 
consensus ad idem to support an action by thie 
vendor for specific performance.— VAN PRAAGH tv. 
Everipae, [1903] 1 Ch. 484; 72 1. 0. Ch. 260 ; 
88 L. TT. 249; 51 W. R. 357; 19 T. L. R. 2205 47 
Sol. Jo, 318, C. A. 

Aacation :—Refd. Chancy v. Maclow (1928), 156 T. L. 1. 

IO. 


501. —-—.] --- KENSINGTON BorROUGH COUNCIL 
v. WILLETT (1905), Tames, Nov. 16. 

See, also, ContRACT, Vol. XTY., pp. 90-92, Nos. 
555-565; MisTaAKE, Vol. XXNAYV., pp. 11], 112, 
Nos. 159-171; Saue or Lanp, Vol. XL, p. 16, 
Nos. 35-39. 

502. Erroneous construction—Right of plaintiff 
to specific performance—According to construction 
admitted by defendant.|—A negotiation took place 
as to the sale by L. to P. of a British patent & 
certain foreign patents for the same inventions, & 
ultimately an offer was made for the sale at £500 
& accepted by letter, but it was not quite clear 
whether the offer & acceptance related to all the 
patents, or to the British patent only. P. brought 
his action for specific performance, treating the 
contract as including all the patents, & moved for 
an injunction to restrain L. from parting with 
them, At the hearing of the motion he asked for 
leave to amend his writ, & for an injunction as to 
the British patent only :—Held: an injunction 
should be granted, for where a written agreement 
has been signed, though it is in some cases a defence 
to an action for specific performance according to 
its terms that deft. did not understand it according 
to what the ct. holds to be its true construction, 
the fact that pltf. has put an erroneous construc- 


his agont altered the agreoment to 
read Lot 4, the alteration being 
initialled by pltf. Doft. subsequently 
refused to carry out the agreement. In 
an action for specific performance :— 
Held: the mistake was a mutual 


Part IJ. --Derencres to CLAIM FoR SPECIFIC PERFORMANCE. 


tion upon it, & insisted that it included what it 

did not include, does not prevent there being a 

contract, nor preclude pltf. from waiving the 

question of construction & obtaining specific per- 
formance according to what deft. admits to be 1ts 

true construction.—PRESTON v7. LUCK (1884), 27 

Ch. D. 497; 33 W. R. 317, C. A. 

Annotations :—Apld. Borneors v. Fleming, [1925] Ch. 264. 
Refd. Bristol, Cardiff? & Swanson Aerated Bread Co. tr. 
Maggs (1890), 44 Ch. D. 616. 

503. Time for election.|—(1) A 
vendor who claims specific performance of a 
written contract for sale & insists upon a wrong 
interpretation of the contract down to & at the 
trial, does not thereby forfeit his mght to elect to 
have specific performance of the contract. as 
rightly interpreted, the purchaser’s offer, con- 
tained in his defence, to complete on those terms 
not having been withdrawn. 

(2) A party to a contract: who desires to avail 
himself of an act of repudiation by the other party 
must evidence his election to do so with every 
reasonable dispatch. 

Accordingly, it is too late for a purchaser, who 
in his defence to an action by the vendor for 
specific performance has pleaded that he was 
willing to complete on the right interpretation of 
the contract, to seek at the trial to amend that 
offer & ask for rescission & recovery of his deposit, 
on the ground that pltf. by lis conduct in insisting 
upon a wrong interpretation had repudiated the 
contract & had thereby given deft. the option to 
accept that repudiation. —BERNERS », FLEMING, 
[1925] Ch. 264; 94 L. J. Ch. 273; 132 L. T. 822; 
69 Sol. Jo. 507, C. A. 

Annotation .—Generally, Refd, Never Stop Ry. (Wembley) 
ua Kunupire Exhibition (1924) L[neorporated, [1926] 
504. Clerical error—Party claiming to be misled 

having knowledge of true facts.]|—A., who was tenant 

for life of coal mines under a will with remainder 
to his children, filed a bill in which he set, out his 
title, & the will under which he took. alleging, 
however, by a clerical error that he was tenant in 
tal, although in the interrogatory founded on that 
statement, he asked whether he was tenant for 
life. The bill, which was filed against the lessees 
of a conterminous mine, prayed on account of 
coals raised by them, & payment, to him of the 
value thereof, & for an injunction to restrain them 
from getting any coals, & that pltf. might have 
liberty to view the workings. An interim order 
was obtained, & from time to time contmued, 
whereupon a compromise was entered into between 
the solrs. of the parties, by which defts. were to 
pay to pltf. £100 for the full value of the coals to 
be raised from the mine, with costs of suit to be 
taxed in Michaelmas Term then next, as between 
solr. & client, & if reasonable security were given 
to the satisfaction of pltf., six months time from 
the date thereof for payment of the £400 was to be 
viven, First a petition to which an objection was 
taken & allowed, & then a claim, was filed for the 
purpose of enforcing the agreement for a compro- 
mise :—Held: as the statement in the bill that 
pitf. was tenant for life was clearly a clerical error, 

& could not, as pltf.’s title was stated on the bill, 

have misled defts., the cl. was not precluded from 

decreeing specific performance on the ground that 
the agreement for a compromise was entered into 
by mistake or under an erroneous impression.— 











mistake which a ct. of equity would 
have rectified.—ADAMS v. MCKAY 
(1906), 26 N. Z. L. R. 585.—N.Z. 

f. .] — TORSTENSON v. WHIT- 
ING, [1921] N, Z. L. R. 183.—N.Z. 


509 i. Sale 
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by auction—- Misleading 
particulars J—JENNINGS v. HART (1875), 
10N.8. 1. (1 R. & C.) 15.—CAN, 
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RICHARDSON v. Eyton (1852), 2 De G. M. & G. 

79; 20 L. T. O.S. 194; 42 V0. R. 800, L. TJ. 

Ai eee :—Mentd. Dawson v. Nowsome (1860), 0 Jur. 
» 625, 


Agreements for leases.|—See LANDLORD & TEN 
ANT, Vol. XXX., pp. 415, 416, Nos. 774-781. 

Specific performance with compensation.|——See 
Part V., Sect. 6, sub-sect. 8, post. 


(b) Krror of Defendant Aided by Plaintiff. 

Sce MISTAKE, Vol. XXXV., pp. 107, 108, Nos. 
126-131. 

505. Refusal to take new lease—Mistake as to 
time for commencement—Negligence of lessor.|-— 
Agreement in writing between landlord & tenant, 
signed by the landlord, for a new lease to be 
granted at any time after the completion of 
repairs to be made by the tenant with all con- 
venicnt speed, but blanks were left for the day of 
the commencement; the repairs being com- 
pleted, the landlord tendered a lease to commence 
from that time, & on refusal filed a bill; the 
answer admitted that the agreement was accepted, 
but insisted that the new lease was not to com- 
mence till the expiration of the old; & so it was 
decreed parol evidence being refused. 

Pitf. by his negligence, has drawn himself into 
an agreement he never meant to make... IJ 
cannot do what plif. desires (LORD ABRANBY, 
M.R.).—PyM v. BLACKBURN (1796), 3 Ves. 3435 
30 K. RR. 878. 

506. Sale by auction—Purchaser pretending to 
be puffer.|—Mason v. ARMITAGE (1806), 13 Ves. 
25; 33 BH. R. 201, L. C. 

Annotations :----Apld. Day v. Wells (1861), 30 Beav. 220. 


Mentd. Hughes v. Chester & Holyhead Ly. (1861), 1 
Drew. & Sin. 524. 


507. Ambiguous conditions.] —- Though 
deft. to a bill for specific performance of a contract 
may have a decree for performance according to 
his construction, if adopted by the court, without 
a cross-bill the decision being not according to his 
construction but only that he had contracted under 
a mistake created by pltf. the bill was merely 
dismissed.-—-H1GGINSON v. CLOWES (1808), 15 Ves. 
516; 33 BK. R. 8503; subsequent proceedings, sub 
nom, CLOWES v. ITIGGINSON (1813), L Ves. & B. 
524. 

Annotations :~ Consd. Wall v. Stubbs (1815), 1 Madd. 79. 
Refd. Gallaghan » Gallaghan (1811), 8 Cl, & Fin. 374, 
Manserv Back (1848), 6 Hare, 443; Kastes ». Russ (1913), 
110 L.'T 296; Berners v. Fleming, [1925] Ch. 264, entd. 
Squire e. Campbell (1836), 1 My. & Cr. 459. 

508. Sale at undervalue—Knowledge of 
plaintiff as to true value.|—-Specific performance of 
a contract, where the property was sold consider- 
ably below its value, the vendors being the 
assignees of a bkpt., & the sale having been 
made under mistake, refused.—ATTENBOROUGH v. 
Epwarps (1854), 3 Kq. Rep. 124; 24 L. T. 0. 8. 
863; 3 W. R. 39. 

509. —--- Misleading particulars.; — W., by 
agreement indorsed on printed particulars of sale, 
sold to B. a house,in front of which a piece of 
common ground was railed in, but divided from the 
house, by a road, to which common W. had a 
possessory title only. B., alleging that on the 
plan he considered the common land part of the 
purchase, refused to complete. On claim filed by 
W.:—Held: inasmuch as the plan might have 
misled B. no decree for specific performance could 
be made; but as there was enough doubt to 











g. Insertion of ‘‘ east”? instead of 
** west ’? in contract.|—The owner of the 
west. half of a lot, supposing himself to 
own the cast half, not the west half, 
contracted to exchange the east half 
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Sect. 7.—Miésrepresentation, fraud and mistake: 
Sub-sect, 2, A. (0) & (c) 7. & ti. | 

induce investigation, the claim must be dismissed 

without costs.—WESTON v. Brrp (1853),2 W. RR. 


510. —-— -.|—When the description of 
the property sold is ambiguous, & the purchaser 
swears he made a mistake, & this is not disproved, 
the contract will not be enforced: but if there 
appear no ground, on the particulars, for the 
mistake, it is not sufficient. for the purchaser to 
swear that he has made a mistake. 

An undivided moicty of a property was sold by 
auction, the rent of which was described as £16 ; 
but that was the rental of the whole & not of a 
moicty. The purchaser might have discovered 
this from the rest of the particulars; but having 
sworn that he had purchased, under a mistake that 
£16 was the rental of a moiety, the ct. refused to 
decree a specific performance against him.-— 
SWAISLAND v. DEARSLEY (1861), 29 Beav. 430; 
30 L. J. Ch. 652; 4 L. T. 432; 7 Jur. N.S. 084; 
9 W. RK. 526; 54 E.R. 694. 

Annotation :-—Consd. Tamplin v, James (1880), 15 Ch. D. 215. 

611. ~——_ --—-.]--Specific performance of a 
contract will not be enforced where deft. has 
contracted under a inistake to which pltf has by 
his acts even unintentionally contmbuted.— 
BASKCOMB tv. BECKWITH (1869), I. R. S Eq. 100; 
38 lL. J. Ch. 586; 33 J. P. 5803 17 W. RR. 812; 
sub nom. BASCOMB v. BECKWITH, 20 1. T. 862, 
gel i : Consd. Denny vr. Hancock (1870), 18 W. RR. 

o0b. 

612. —--— —---..—On a sale of a small resi- 
dential property the plan exhibited showed the 
western side as bounded by a strip of ground 
covered with a mass of shrubs or frees. An 
intending purchaser went with the plan in his 
hand, inspected the property, found on the 
western side a belt of shrubs bounded on the west 
by an iron fence, & including three magnificent 
trees. Te then bid for the property, believing 
that he was buving cverything up to the fence. 
He afterwards discovered that the three trees & 
the iron fence stood on the glebe land which 
adjoined this property, the real boundary being 
denoted by stumps, which were so shrouded by 
the shrubs as not casily to be seen. The plan 
represented in a conspicuous way all the detached 
trees standing on the property, none of which 
were nearly so large as the trees in question, but 
did not show these trees. It was admitted thal 
the existence of these trees was a material clement 
in the value of the property as a residence :— 
Held: (1) the purchaser inspecting the property 
with the plan in his hand would naturally conclude 
the iron fence to be the boundary; there was 
nothing to put him on inquiry whether it was not ; 
he had been misled by the fault of the vendors ; 
& specific performance could not be deerced 
against hin. 

(2) Qu. : if a purchaser insists on a requisition 
on a matter of conveyance with which the vendor 
refuses to comply, & the purchaser rescinds the 
contract, whether if the ct. holds the purchaser to 
have been right in his contention, a decree will be 
made for specific performance at the suit of the 
vendor.— DENNY v. HANCOCK (1870), 6 Ch. App. 1; 
23 L. T. 686; 35 J. P. 205; 19 W. R. 54, L. JJ. 


Annotations :—As to (1) Consd. Brower v. Brown (1884), 28 
ree aon encrallys Refd. Goddard v. Jeffreys (1881), 
51 L. J. Ch. 57. 


for other lands, & convoyed it accord- 
ingly. He filed a bill to compel the 
other party to accept the west half & 
erform the contract by conveying the 
ands agreed to be given for the east 


half, alleging mistake in the insertion 
of cast. instead of west. 
that the two halves were of about equal 
value, & that deft. had no 
knowledge of either: 


SPECIFIC PERFORMANCE. 





513. J—The ct. has refused specific 
performance oven where the mistake of the 
purchaser has not been induced by any act or 
omission of the vendor & 4 fortiori it ought to be 
refused where the omission of the vendor to draw 
his particulars in the fair & ordinary way has 
conduced to that mistake (JEssEL, M.R.).— 
JONES v. RIMMER (1880), 14 Ch. D. 588; 49 L. J. 
Ch. 775; 43 L. 7.111; 29 W. R. 165, C. A. 
Amslon :--Refd. Blenkhorn v. Ponrose (1880), 43 L. T. 





514. ——- Purchaser acting as puffer — On 
request of plaintiffs’ agent..—In an action for 
specific performance of a contract of sale by 
auction of frecholds, deft. to whom the property 
was knocked down, alleged that on going into 
the saleroom he had a conversation with the auc- 
tioneer, who asked him to give him a bid, which 
was admitted by pltfs., the vendors, & that in con- 
sequence of that request: he bid for the property, 
but without any intention of becoming the 
purchaser :—/Teld : on the evidence, deft. did bid 
for the property under a bond fide mistake, which 
prior to the Judicature Acts would have been 
fatal to the action; but, having regard to the 
decision in Tamplin v. James, No. 524, post, it 
was not so, & pltfs. were still entitled to relief.— 
BELL v. BALLS, [1897] 1 Ch. 663; 66 L. J. Ch. 
397; 76 L. T. 254; 45 W. R. 378; 13 T. LR. 


274; 41 Sol. Jo. 331. 
ad mete .— Mentd. Chaney v. Maclow (1928), 97 L. J. Ch. 


515. Plaintiff solicitor—-Permitting defendants 
to contract without legal advice.}] —DEARDON vv. 
BAMFORD, No. 351, ante. 

516. Trifling error in advertisement.} — An 
agreement for the purchase of an estate may be 
specifically enforced, although an error of a 
trifling nature in the character of the property 
shall have appeared in the advertisements for sale. 
—SMITHSON 0. POWELL, POWELI, v. SMITHSON 
(1852), 20 L. T. O. S. 105, L. C. 

517. Mistake in parcels—Defendant obtaining 
actual thing contracted for.}—H. the lessee of 
several houses, demised the house No. 7, to L. by 
whom it was afterwards assigned to A. The 
origina] leases were, by an order of the ct., sold by 
auction, & the house of No. 7, was knocked down 
to CC. The abstract showed that the parcels set 
out mn the lease of No. 7, were by an error those of 
No. 6; thereupon C. refused to complete his 
purchase :—/feld: the purchaser had got the 
actual thing for which he contracted, & he ought 
to complete his purchase.--GRISSELL v. PETO 
(1854), 2Sm. & G. 39; 18 Jur. 5913 2 W. R. 178 ; 
65 Te. R. 202. 

518. Erroneous statements by platintiff’s 
solicitor.|--B., after a view of premises which 
seemed to have a piece of land at the back inclosed 
in the natural boundaries of the premises, agreed 
to purchase the premises from M. The abstract 
of title stated the parcels to be ‘ all that dwelling- 
house, outhouses, coal-house, garden, & the piece 
of land behind, bounded by the river excepting 
thereout: a small piece of land sold to M.” The 
vendor, when asked, declined to show what part 
was sold to M., & ultimately the purchaser dis- 
covered that the whole piece of land had been sold 
to M., having been led from the first to believe 
only a trifling part of it had been so sold :—Held : 
B. having acted under a mistake which it was the 
duty of M. to correct, it was inequitable to enforce 





take was that of the pltf. alone :— 
Held; the west could not be sub- 
stituted for the east half; & relicf was 
refused.—COTTINGHAM v. BOULTON 
(1857), 6 Gr. 186 —CAN. 


It appeared 


ersonal 
but, as the mis- 


Parr IT].—DEFENCES TO CLAIM FOR SpECIFIC PERFORMANCE. 


cific performance against B.—Moxery v. Bia- 
OOD (1864), 10 L. T. 466; 10 Jur. N.S. 597; 
12 W. R. 811, H. L. 

519. Unintentional misrepresentation by plain- 
tiff.]} —-TAMPLIN v. JAMES, No. 524, post. 


(c) Error of Defendant Not Aided by Plaintiff. 
i. No Excuse for Mistake. 

See MISTAKE, Vol. XXXV., p. 107, Nos. 123-125. 

520. General rule— Specific performance de- 
creed.|—The ct. will not refuse the specific per- 
formance of a contract, by reason of deft. having 
made a mistake as to the extent of the property 
where there is no proof of misrepresentation by the 
vendor.—NockK v. NEWMAN (1832), 1 L. J., Ch. 175. 

521. -}—-A purchaser of a_ lease, 
having, with his attorney, had inspection of it, & 
the purchascr having taken possession, cannot 
refuse specific performance, on the ground of a 
covenant in the lease.—COSsER v. COLLINGE (1832), 
3 My. & K. 283; 1L. J. Ch. 130; 40 E. R. 108. 


Annotations :—Consd. Smith v. Capron (1849), 7 Hare, 185, 
Brumfit v. Morton (1857), 30 L. T. 0.8.98. Refd. Hyde r. 
Warden (1877), 3 Ex. D. 72; Melzak v. Lilienfeld, [1926] 
Ch. 180. Mentd. Hargraves v. Rothwell (1836), 5 L. J. Ch. 
118, VPorter ». Drew (1880), 5 C. P. D 143; Reeve tv. 
Berridge (1888), 20 Q. B. D. 523; Re White & Smith's 
us (1896] 1 Ch. 637 ; Molyneux v. Hawtiey, [1903] 
2K. B. 487. 














522. —— .J—SWAISLAND v. DEARSLEY, 
No. 510, ante. 
523. —-— ---- -.]-—PItf. being the lessor of a 


pubbe-house subject to a covenant against Sunday 
trading, put same up for sale, having previously 
obtained from the freeholder a letter which was 
stamped as an agreement offering to release the 
restrictive covenant. Deft. at the sale became 
the purchaser, both parties being under the 
impression that the frecholder could alone release 
the covenant. The abstract delivered to the 
purchaser showed that pif. held under an under- 
lease by demisc, a reversion of one day bemg 
vested in A, & B., whose consent to a release of the 
covenant was necessary, Which fact was overlooked 
by the purchaser, he taking an underlease at an 
increased rent, in which the covenant was omitted, 
& he paid his purchase-money partly by a cheque 
& entered into possession. The day after the 
mistake as to the parties to release the covenant 
was discovered, & deft. stopped payment of the 
cheque. PItf. had offered to rescind the contract : 
-~Held: deft. not having discovered the mistake 
until after completion through his own negligence 
was too late in taking his objection, & specific 
perfortnance was decreed.—ALLEN v. RICHARDSON 
(1879), 183 Ch. 1). 524; 49 L. J. Ch. 1373; 41 1, 8. 
615; 28 W. kt. 313. 
Annotations :- Mentd. Breit r Clowser (1880), 5 C. Pe DD. 
376 Turner v. Turner, Hall ec. Turper (1880), 28 W. Rk, 
859  Joliffer. Baker (1883), 11 Q. B.D. 255 5 Fe Pera, 


Perriam v. Perriam (1883), 49L.T. 710; Palmer ov. Johnson 
Sate 13 Q. B.D. 351; Clayton v. Leech (1889), 41 Ch. D. 


524, ----- 
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sale under the description of ‘ All that inn with 
the brewhouse, outbuildings, & premises known as 
The Ship, together with the saddler’s shop & 
premises adjoining thereto, situate at N., Nos. 
454 & 455 on the tithe map, & containing by 
admeasurement twenty perches more or less.” 
In the sale room were plans of the property, which 
consisted of the closes numbered 454 & 455 on the 
tithe map. At the back of the property were two 
pieces of garden ground, containing together about 
twenty perches, not belonging to the vendors, one 
of which had for many years been occupied with 
the inn, & the other with the saddler’s shop, & 
which were hardly at all fenced off from the 
premises with which they were occupied. Deft. 
who was acquainted with the property & knew 
that the gardens were occupied along with the 
inn & saddler’s shop, did not look at the plans, & 
bought in the behef that he was buymg the 
whole of the property im the occupation of the 
tenants :—Held: the purchaser could not resist 
specific performance on the ground of mistake. 

It 1s doubtless well established that a Ct. of 
Equity will refuse specific performance of an 
agreement when deft. has entered into 11 under a 
mustake, & where injustice would be done to hun 
were performance to be enforced. The most 
common instances of such refusal on the ground 
of mistake are cases ue which there has been some 
unintentional nusrepresentation on the part of 
pltf.. & J am not now referrmng to cases of inten- 
tional misrepresentation which would fall rather 
under the category of fraud, or where from the 
ambiguity of the agreement different meanings 
have been given to it by the different parties 
(BAGGALLAY, [..0.)..-TAMPLIN v. JAMES (1880), 15 
Ch. 1). 215; 43 1. T. 520; 29 W. RR. 311, C. A. 
_innotations .—Consd. Goddard rv. Jeffreys (1881), 51 1. 0. Ch. 

Van Praagh v. Kveridge, [1902] 2 Ch, 266. Duistd. 

Hodson v. Thetard (1907), 51 Sol. Jo. 482 Consd. Eastes 

vw. Russ, (1914) 1 Ch. 468. Refd. Preston 7. Luck (1884), 

27 Ch. D. 497; Bell v. Balls, (189711 Ch. 663, He Bare 

& O'More'’s Contract, [1YOL} 1 Ch 93; Holhday v. Lock- 

wood, [1917] 2 Ch. 47. entd. eb inalls to Powell & 

Scholefield (1889), 60 J, 5953) Pone & Pearson vt. 

Buenos Ayres New Gas Co. (1892), 8 "RL. Re 758. 

525. ~--,J]-~ GODDARD tv. JEFFREYS, 
No. 467, ante. 

526. Mistake of law.|—The ct. will not refuse 
to decree the specific performance of an ayrcemment 
on the ground that one of the contracting parties 
has mistaken its legal effect.—PoOWELL v. SMITH 
(1872), L. BR. 14 Eq. 85; 41 L. J. Ch. 7345; 26 
L. T. 754; 20 W. R. 602. 

Annotations + - Refd. M'Keuzie v. Hesketh (1877), 38 L. 'T. 
1 Eustes o. Russ, (19b4) 1 Ch. 468. Mentd. Wilding 
v Sandersun, (187) 2 Ch. a3. 

527. HART v. Hart, No. 284, aie. 

——-.]---See, also, MistAKi, Vol. XXXV., pp. 
93-05, Nos. 27-36. 


i. Mistake. 


528. Specific performance refused.]} 
ve. Biawoon, No. 518, ante. 








MoxEY 


Sale of wild lands by erecutors 
—Unknoun quantity of land — Liability 


520i. General = rule—Specific — per- 
Jormance decreed.)-—Specitie perforin- 
ance of an agreement will not be re- 
fused on the ground of a mistake of 
one of the parties to it, where the 
Inistake was not known to the other 
arty, & there was nothing in the 
anguage or conduct of the other party 
which led or contributed to the mistake. 
unless a hardship amounting to in- 
justice would be inflicted upon the 
pene by holding him to his bargain, 
< it would be unreasonable to hold 
him to it, or give the other party an 
unconscionable advantage.—MILLER Y. 
Dann (1894), 9 Man. L. It. 114.—CAN. 


S.C. 1. 450.- CAN. 


520 iii. - - -} - STLVERT t. 
CARLSON (19114), 28 W. LL. R. 413, 17 
DL. IR. 71'; 24 Man L. Rk. 790. - 
CAN. 


h. Specific performance refused. |—A 
cet. of cquity will refuse to decrec 
specific performance by a purchaser of 
a contract for tho salo of land & leave 
the vendor to his remedy at law, where 
the purchaser has made a mistoke as 
to the land he is purchasing though the 
vendor was innocent of any deception. 
—CLARKE 1. BYRNE (1872), 3 V. fF. 
(Eq.) 56.—AUS., 


of executors.|\—A. sale of a lot of wild 
land of unknown area at so much per 
acre, by exors. under powers to sell 
such portion as might be necessary to 
pay debts due by their testator, proved 
upon survey to exceed the estimate 
made before the sale both as to the 
quantity of land & the amount neces- 
sary to meet the Nabilities :—Held : the 
purchaser at a rate per acre was 
entitled to conveyance of the whole of 
the lot so sold, & the execution of such 
conveyance would not constitute a 
breach of trust under the will.—Sga . 
McLEAN & ANDERSON (1887), 41 
S.C. R. 632.—CAN. 
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Sect. 7.—Misrepresentation, fraud and mistake: 
Sub-sect. 2, A.(c) w., & B. Sect. 8: Sub-sects. 
1&2.) 

529. .|—-JONES v. RimmMER, No. 513, ante: 
530. —- -.]—The ct. will not be active in 
assisting one party to an agreement who has 
always his remedy in damages to take advantage 
of the mistake of the other so as to involve him in 
serious & unforeseen consequences (LORD Mac- 

NAGHTEN), —- STEWART  v, Nana’ (No. 1) 

(1890), 15 App. Cas. 75, H. L. 

Annotation :-—Refd. Wilding v. Sanderson, [1897] 2 Ch. 534. 

531. Mistake as to title by vendor.]—Specific 
performance refused of an agreement, to sell an 
estate in fee, by one who supposed he was absolute 
owner of the estate, when he was only tenant for 
life under a settlement, with a proviso empowering 
him to purchase “an estate in fee simple in 

possession, in some convenient place or places mm 

England, of equal or better value, & to settle the 

same to him in leu of the settled estate, which was 

then to be his own.’’-—HowEnz v. GEorGE (1815), 

1 Madd. 1; 56 FE. R. 1. 

annotation .—Apld. Hood v. Oxlander (1865), $1 Beav 513, 

532. Mistake as to lot put up for sale.|— Where 
an estate is purchased at an auction under a 
mistake as to the lot put up for sale, the ct. will 
not decree specific performance against the 
purchaser, but leave the vendor, if he has sustained 
any damage by the mistake of the purchaser, to 
his remedy at law. A bill for specifie performance 
was accordingly, under such circumstances, dis- 
missed without costs.— MALINS v. FREEMAN (1837), 
2 Keen, 25; 6 L. J. Ch. 183; 1 Jur. 19: 48 E.R. 537. 


Annotations :—Distd. Swaisland +. Dearsley (1861), 29 Beav. 
430; Tamplin v. James (1880), 15 Ch. D. 215. Dbtd. 
Van Praagh v. Everidge, (19u2| 2 Ch. 266.  Refd. 
McKenzie v. Hesketh (1877), 7 Ch. D. 675; Allen v. 
Richardson (1879), 49 L. J. Ch. 137, Andrew v. Aithen 
(1882), 48 L. Tf. 148, Mentd. Ite National Coffee Palace 
Co., kr p. Panmure, Gordan (1883), 32 W. R. 236. 


583. Mistake of agent—Alteration of conditions 
of sale—Contract signed by auctioneer on copy not 
containing alterations—Revocation of authority.|— 
MANSER 7. BAcK, No. 491, arte. 

534. Wrong property offered for sale—Mistake 
of vendor’s agent.|—1f property not intended to be 
sold be, by the ignorance or neglect of vendor’s 
agent, included in a contract for sale with other 
property intended to be sold, a case may arise in 
which the ct. will refuse to compel a specific per- 
formance of the whole contract ; & if in such case 
the purchaser should decline to take so much as 
was intended to be sold, the course which the ct. 
might adopt would probably be to abstain from 
interfering, leaving the purchaser to his remedy at 
law; but it certainly would not rescind the 
contract. This course, however, cannot he 
followed in reference to sales under orders of the ct. 
in which the ct. must decide whether the sale is 
to be carried into effect or the property resold ; 
but in these cases it is expedient, as far as possible, 
to adopt the rules which regulate the practice as 
between ordinary vendors & purchasers. Thus, 
in the case of a sale under the order of the ct., it 
being clear that a certain portion of the property 
was not intended by the vendor to be included in 
the contract of sale, the ct., in the absence of any 
proof of misconduct in the purchaser or his agent, 
refused to compel a specific performance by the 
purchaser excluding the portion in question. The 
purchaser, however, electing to take exclusive of 
the portion of property in dispute, the ct. ordered 
accordingly, & without compensation.—ALVANLEY 
v. KINNAIRD (1849),2 Mac. & G.1; 16 L. T. 0.8. 
165; 14 Jur. $97; 42 E.R. 1,1. C. 

Annotation :—Consd, McKenzic rv. Hesketh (1877), 7 Ch.D. 675. 
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535. -— Sale under order of court.] — 
ALVANLEY v. KINNAIRD, No. 534, ante. 

586. Mistake as to extent of property sold — 
Mistake based on report of surveyor.}|—After a 
sale by auction of a messuage & lands, one of 
the conditions of which was that any mistake 
or error in the description of the property, or 
any other error in the particulars, should not 
annul the sale, but, except where otherwise pro- 
vided for bv the conditions, a compensation should 
be given or taken, to be settled by two referees or 
an umpire, it was found that one of the lots 
contained about) 20 more, & another about 10 
acres less, than the quantity of land described in 
the particulars :—Held : whether a vendor could 
or could not in equity be relieved on the ground 
of mistake from a contract for the sale of lands 
inaccurately described as to quantity, & which 
description has been prepared by his solr. from 
former particulars & conditions relating to the 
same property, drawn up by another solr. on the 
report of a surveyor, equity would not in such 
circumstances enforce the contract against vendor, 
unless the case should be one for compensation, 
& purchaser should submit to make such compensa- 
tion.— LESLIE ov. TOMPSON (1851). 9 Hare, 268 3; 
20 L. J. Ch. 561; 17 1. T. OLS. 2775 15 Jur. 717; 
68 E. R. 503. 


Annotations :-—Distd. Painter vr. Newby (1853), 11 Hare, 26. 
Refd. Bettyes v. Maynard (1882), 46 L. T. 766, 


537. Sale by executor—Erroneous belief that 
sale authorised by co-executor. |—-One of two exors. 
erroneously believing that he was acting with the 
authority of the other, contracted to sell a lease- 
hold house, part of testator’s estate :—Held: the 
purchaser could not enforce a specific performance 
of the contract.—SNEESBY v. THORNE (1855), 7 
De G.M. & G. 309; 3 Eq. Rep. $49; 25 L. T. O08, 
250; 1 Jur. N.S. 1058; 3 W. R. 605; 44 E.R. 
156, L. JJ. 


Annotations :—Apld. Naylor vr. Goodall (1877), 47 T. J. Ch. 
53. Refd. #e Ingham, Jones v. Ingham, [1893] 1 Ch. 352. 


538. Mistake as to authority given to vendor’s 
agent. |—PItf. purchased a sinall freehold property 
by auction. The ct. refused specific performance, 
on the ground of a mistake, & misunderstanding 
between the vendor & the auctioneer as to the 
reserved price--- DAY v7. WELLS (1861), 30 DBeav. 
220; 25 J. P. 787; 7 Jur. N.S. 1001; 9 W. RK. 
$57; 54 i. R. 872. 

Annotation -—Refd. Bell v. Balls, [1897] 1 Ch. 663. 

539. Defendant misled by private information.] 
—Where a person bidding at a sale has private 
information as to the property sold, which mis- 
leads him, he may be entitled to adduce his mistake 
as a defence to a suit for specific performance ; 
but he cannot bring it forward as a ground on which 
to maintain such a suit. 

A purchaser, who was well acquainted with the 
property that he was buying at a sale, filed a bill 
against the vendors to compe! them to assign him 
certain leaseholds, which he said he thought they 
intended to sell, together with some freeholds which 
he had bought at the same time. He adduced 
evidence tu show what he considered to be the 
intention of vendors, & endeavoured to import his 
knowledge of that intention into the contract for 
sale :—Hcld : the bill must be dismissed ; & pltf. 
was ordered, under the circumstances, to pay defts. 
their costs. — AIRHEAD v. SOUTHEE (1863), 8 L. T. 
818; 9Jur. N.S. 764; 11 W. R. 739, 

540. Mistaken belief that building not subject 
to restriction.|A. entered into a contract to 
purchase from B. a house with a forecourt, situate 
in Queen’s Road, Bavswater, in the belief that he 
could build upon the whole of the property. He 
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afterwards ascertained that by the Metropolis 
Management Act, 1862 (c. 102), no building can 
be erected, or alteration made in any existing 
building, without the consent of the Metropolitan 
Board of Works, & that the Board had given a 
consent to the erection of a butlding on the fore- 
court, which was not to be of a greater height 
than 10 feet, & he thereupon repudiated the 
contract, the premises being useless for the purpose 
for which he required them. 

On a bill for specific performance of the contract 
against A.:—Held: the ct. would not enforce 
specific performance, the contract having been 
entered into by A. in the belief that he could build 
over the whole property without restriction as to 
height.—-BraAy v. Briaas (1872), 26 L. TIT. 817; 
20 W. R. 962. 

541. Mistake as to value—Recent valuation at 
higher figure forgotten.|—Dcft. offered freehold 
land to plitf. at a price based upon a valuation 
made in 1805, forgetting the existence of a recent 
valuation at a much higher figure. Pltf. accepted 
the offer in terms which were not identica) in every 
respect, but sufficient to constitute an open 
contract :—eld: the ct., in the exercise of 1ts 
discretion, would not enforce the contract.— 
Llopson v. THETARD (1907), 51 ‘Sol. Jo. 482. 


B. Mistake in Expression of Consent. 

See, generally, MISTAKE, Vol. XXXV., pp. 86 
el seq. 

542. Specific performance refused——Error of 
third party.|—Lunnunn vy, Corvis (1730), Pitz-G. 
1185 yt i. R, 680, LC. 

543. ——— Omission of term of agreement.}]— 
Specific performance of a written agreement 
refused, on parol evidence that one term of the 
actual agreement was omitted.--GARRAKD  », 
GRINLING (1818), 2 Swan. 244; 1 Wils. Ch. 460; 
36 Td. R. 608. 

Misdescription of party to bond.|—Sce Bonps, 
Vol. VIT., pp. 164, 165, Nos. 10-22 

Specific performance with variation.} -—— Sce 
Part V., Sect. 6, sub-sect. 10, post. 


8.—DEFECT IN SUBJECT-MATTER OF 
CONTRACT. 
SuB-SECT. 1.-—IN GENERAL. 


Compare SAL OF LAND, Vol. XL, pp. 44-49, 
Nos. 279-817. 

544. Defect must be latent.|--Objections by a 
purchaser by auction, (a) that a way round & 
across a meadow was not specified ; (6) on account 
of a bidding for pltf.: a specific performance was 
decreed with costs. 

I cannot help the carelessness of the purchaser 
who does not chooseto mquire. I1, is not a latent 
defect (Lorp LOUGHBOROUGH, (.),—OJ,DFIELD 
(BOWLES) v. Rounv (1800), 5 Ves, 508; 31 H.R. 
707, L. Cc. 

Annotations :—Distd. Simpson v. Gilley (1922), 92 L. J. Ch. 
194, ld. Yandle ce. Sutton, Young v. Same, [1922] 
2Ch.199. Re&d. Cato ». Thompson (1882), 9 Q. B. D. 616; 

Asbburner v. Sewell, [1891] 3 Ch. 405. 

545. .]—Specific performance of an agrec- 


ment for the sale of an estate decrecd, notwith- 








PART III. SECT. 8, SUB-SECT. 1. 

I. Whether bar to sperific  per- 
formance-—Necessity for repudiation as 
soon as defect ascertained.j—The right 
of a purchaser of immovable property 
to repudiate the contract on the dis- 
covery of the existence of a material 
defect, which was known to but not 


disclosed by the vendor, must be oexor- 
cised as soon as the defect is ascertained. 
If so exercised it will be a bar to any 
relief by way* of specific performance 
pubengeny sought by the vendor, 
even though the defect hus been re- 
moved before trial. 
ascertaining the existence uf the defect, 
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standing a variance from the description; with 

compensation for the deficiency in value; though 

a minute examination might have discovered the 

defects ; as in the state of the house & the culti- 

vation of the lands; not for a variance from the 
desciiption, as lying within a ring fence; as being 
an object of sense; & upon the evidence the 
purchaser being apprised of it.—DyER v. Har- 

GRAVE, HARGRAVE v. Dyer (1805), 10 Ves. 505 ; 

32 H.R. 941. 

Annotations :-—Consd. Kuatchbull v. Grucber (1817), 3 Mer. 
124; Jennings vo. Broughton (1851), 5 De G. M. & G. 126; 
Re Faweett & Holmes’ Contract (1889), 42 Ch. D. 150. 
Reld. Aberaman Ironworks v. Wickens (1868), L. R. 5 Eq. 
546. -—~-.|—Lucas v. JAMES, No. 553, post. 
—-- What amounts to latent defect.|—See Sub- 

sect. 2, post. 

547. Effect of ignorance of plaintiff.]—-Lucas 
v. JAMES, No. 553, post. 

548. Defect must be miaterial.|-— A contract 
was entered into for the sale of a house & lands 
adjoining described as a ‘ residential property,” 
but which in fact possessed advantages for the 
formation of building sites. The contract stated 
that the property was sold subject to all drainage, 
sewer, & other easements, if any, affecting same, 
&, clause 11, that if any error or misstatement in 
the particulars or contract should be disclosed, 
same should not annul the sale, nor should any 
compensation be claimed or made in respect 
thereof by either party. Neither the particulars 
nor contract, nor the plan annexed, disclosed or 
indicated the existence of a natura] underground 
watercourse which ran through the grounds & the 
lands of adjoining owners in a culvert or piping con- 
structed by the owners of the several lands. The 
vendors knowing of the existence of the water- 
course, did not disclose it to the purchaser, & the 
purchaser’s agents, when inspecting the property 
prior to the contract, did not see the piping, 
although 1t was then exposed to view in a hole in 
the lawn of the house. The purchaser bought the 
property primarily as a rcsidence, but with a view 
in certain events to using it for building purposes. 
In an action by the vendors for specific perform- 
ance they waived clause 1] of the contract :— 
Held: the watercourse was not a sewer or drain 
vested in the local authority, nor an casement 
affecting the property, nor a defect in title, but 
that it was a latent defect in the property, alt hough 
not of such materiality as would prevent the pur- 
chaser from getting substantially what she had 
contracted for if the contract) was specifically 
enforced against her; & the vendors were entitled 
to specific performance subject. to their paying 
compensation to the purchaser for the defect by 
reason of the existence of the watercourse.— 
SHEPHERD v. Crort, (1911) 1 Ch. 5213; 80 L. J. Ch. 
170; 103 L. 'T. 874. 

Specific performance with compensation.|— See 
Part V., Sect. 8, sub-sect. 8, post, 





SuB-SECT. 2.—-WHAT AMOUNTS TO LATENT DEFECT. 


549. General rule.|—Where there runs across 
land an unmetalled open track of a character that 
is compatible with the existence of a public or 


the purchaeer still treats the contract 
as subsisting, bho does not retain tho 
right to repudiate at any subsequent 
moment he inay choose, but must give 
the vendor a reasonable time in which 
to cure the defect.—Ba1 DosIBAI v. 
Bat DHANBAI (1924), I. L. R. 49 Bom. 


If, however, aftor 
325.---IND. 
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Sect, 8.—Defect in subject-matter of contract: Sub- 
sect.2. Sect. 9. Sect. 10: Sub-sect. 1.] 


private right of way or of a mere accommodation 
track for the use of persons entitled to the land & 
there is, in fact, a public right of way along the 
track, it does not constitute a patent defect so 
that a decree for specific performance can be 
obtained against a purchascr of the land under an 
open contract. . 

It is not enough that there exists on the land 
an object of sense that might put a careful pur- 
chaser on inquiry. In order to be a patent defect, 
the defect must either be visible to the eye, or 
arise by necessary implication from something 
visible to the eye.—YANDLE & SONS v. SUTTON, 
Youna v. SAME, [1922] 2 Ch. 199; 91 L. J. Ch. 
567; 127 L. T. 783. 

Aneloion :—Apld. Simpson v. Gilley (1922), 92 L. J. Ch. 


550. Right of way.]—-OLDFIELD (BOWLES) v. 
Rounp, No. 544, ante. 

551. -])-- YANDLE & 
YOuNG v. SAME, No. 549, ante. 

552. Land misdescribed as lying within ring- 
fence.|—DYER v. HARGRAVE, HARGRAVE v. DYER, 
No. 545, ante. 

553. Nuisance.|—(1) If the vendor at the time 
of the contract does not know of the existing 
defect in the estate the ct. will enforce the con- 
tract ; otherwise, perhaps, if the defect be known 
to the vendor, & be one which a provident pur- 
chaser could not discover. The same law exists, 
where the purchase is vitiated by a nuisance in 
the neighbourhood (W1GrRamM, V.-C.). 

(2) I do not in the least degree doubt the power 
of the ct. to enter upon the question of title at 
the hearing of the cause or to make such a question 
a ground for dismissing the bill, but in order that 
it may be proper so to deal with a case, the defect, 
or supposed defect, in the title should be pro- 
minently put forward in the pleadings (WIGRAM, 
V.-C.).—Lucas v. JAMES (1849), 7 Hare, 410; 18 
L. J. Ch. $29; 14 L. T. O. S. 308; 13 Jur. 912; 
68 HK. R. 170. 

Annotations :—Asto (1) Consd. Hope v. Walter, [1900] 1 Ch. 


2 is Generally, Mentd. Audrew v. Aitken (1882), 22 Ch. D. 


554. Underground watercourse.|—-SHEPHERD v. 
Crort, No. 548, ante. 

Defects of title.)—See Sect. 9, Sub-sect. 2, A., 
post. 

Specific performance with compensation.|—wSce 
Part V., Sect. 6, sub-sect. 8, post. 





Sons v. SUTTON, 





SEcT. 9.-—MISDESCRIPTION. 

Misdescription in sale of land generally.] -Sce 
SALE OF LAND, Vol. XJ.., pp. 99-110. 

555. Whether specific performance granted— 
Underlease sold as lease.|—-The lessee’s bill for a 
specific performance dismissed: his interest, 
described as fifty years, the residue of a term, free 
from incumbrances, being a few years only of an 
old term, & a reversionary term, from another 
lessor; & old incumbrances not shown to be dis- 
charged.—WHITE v. FOLJAMBE (1805), 11 Ves. 
337; 32 E.R. 1118, L. C. 

Annotations :—Apld. Deverell r. Bolton (1812), 18 Ves. 505. 
Consd. Fildes v. Hooker (1817), 2 Mer. 424. efd. Fane pv. 
Spencer (1815), 2 Madd. 438; Ogilvie v. Foljambe (1817), 
2 Mer. 53; DPurvisr. Rayer (1821), 9 Price, 488 ; Spratt v. 
Jeffery (1829), 5 Man. & Ry. K. B. 188; Souter v. Drake 
(1834), 5 B. & Ad. 992. Mentd. Vancouver v. Bliss (1805), 
11 Ves. 458; Temple v, Brown (1815), 6 Taunt. 60, 
Shepherd v, Keatley (1834), 4 Tyr. 671. 

556. Omission of covenants.]|—An 
underlessee, for a term of years put up the under- 
lease for sale by auction, describing it as a lease, & 
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subject to a condition that the lessor’s title should 
not be inquired into. The purchaser, however, 
discovered that the property was included in the 
original lease with other property, subject to 
general covenants; although the rent was re- 
served separately in respect of the several parts of 
the property, & there was a provision restricting 
the right of re-entry to the part of the property 
in respect of which the rent should be unpaid or 
any of the covenants broken :—Held : the vendor 
was not entitled to specific performance of the 
contract.---DARTINGTON v. HAMILTON (1854), Kay, 

550; 2 Eq. Rep. 906; 23 L. J. Ch. 1000; 24 

L. T. 0. S. 38; 69 E.R. 

Annotations :--Consd. Cainberwell & South London Bldg. 
Soc. v. Holloway (1879), 13 Ch. D. 754. ld. Creswell v. 
Davidson (1887), 56 L. T. 811. _Refd. Waddell v. Wolfe 
(1874), L. R. 9 Q. B. 5148; Re Marsh's Purchase (1894), 
641. J5.Ch. 255; Re National Provincial Bank of England 
& Marsh, [1895] 1 Ch. 190; Re Lloyds Bank & Lillington’s 
Contract, {19121 1 Ch. 601; Hurd v. Whaley (1918), 118 
L. T. 693. Mentd. Best v. Hamand (1879), 12 Ch. D. 1. 
557. Sale of existing & reversionary lease— 

Lessor’s title not produced.|—DkVERELL v. BOLTON 

(LORD), No. 439, ante. 

558. Land partly freehold sold as copy- 
hold.|— Property, sold as copyhold, turned out to 
be partly freehold :—J/eld : the vendor could not 
compel a specific performance, & special conditions, 
providing that errors in the description should not 
invalidate the sale, & for a compensation, did not 
alter the case.—AYLES v. Cox (1852), 16 Beav. 
23; 20). 7.0.8.4; 51 E.R. 684. 

Anofation .- -Refd. Hopcraft rv. Hoperaft (1897), 76 Ll. T. 











559. ---——- Customary leasehold held for term 
sold as customary renewable leasehold.| -— Cus- 
tomary leasehold property held for a term of 
twenty-one years was described as customary 
renewable leasehold, & sold subject to the usual 
condition as to compensation in case of mus- 
description, error or mistake in the particulars :— 
Held: on claim by the purchaser, that the error 
was one of description, & not a defect of title, & 
pitf. was entitled under the condition to a decree 
for specific performance; & an inquiry was 
directed In respect of the compensation for the 
difference in value between the actual & the stated 
tenure of the property.—PAINTER wv. NEWBY 
(1853), 11 Tlare, 26; 1] Eq. Rep. 173; 1 W. R. 
2843 68 EH. R.1172 3 subnom. NEWBY v. PAYNTER, 
22. J. Ch. 8713; 217. T. O. 8S. 299; 17 Jur. 483. 
Annotations --—Consd. Mawson v. Fletcher (1870), L. R. 10 


eq. 212. Refd. Ashburner v. Sewell, [1891] 3 Ch. 405. 

560. --—--- Customary freehold sold as freehold.]} 
—WADMORE v. TOoLLER (1889), 6 T. 1a R. 58, D.C. 

561. ------ Misleading conditions.|--Groom v. 
Bootu, No. 320, ante. 

562. ——-- -----.]-—Conditions of sale must 


express in distinct terms a difficulty of title, & 
therefore where a condition set) out facts from 
which the conclusion in law was that the vendors 
showed no title, but this conclusion was one which 
would not occur to an ordinary purchaser, & was 
not stated in the conditon :-—~Held: the sale 
could not be enforced.—WILLIAMS v. Woop (1868), 
16 W. R. 1005. 

563 —-- --- .]—-A dwelling-house & offices 
were put up for sale by public auction under a 
printed condition in a common form that the lot 
was sold subject to any existing rights & easements 
of whatever nature, & the printed particulars 
inade no mention of any easement or of any claim 
to an easement. As the result of evidence it 
appeared that the house was subject to an ease- 
ment belonging to the owner of a neighbouring 
tenement to use the kitchen for particular pur- 
poses & that the vendor’s solr. knew of the 
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rumoured existence of some such easement but 
forbore to make inquirics. No grant of an ease- 
ment appeared from the abstract & its existence 
was, in fact, disputed on the pleadings. In the 
auction room pltf.’s solr. said he had heard of 
some such claim but had no definite information 
about it & the auctioneer in hearing of pltf.’s 
solr. on being questioned told the audience that 
they might dismiss the subject of the rumoured 
claims from their minds as nobody would probably 
ever hear of them again :-—-Held: the conditions 
were misleading & the statements in the auction 
room insufficient & specific performance of the 
contract refused.—HEYwoop v. MALLALIEU (1883), 
25 Ch. D. 357; 53 L. J. Ch. 492; 49 L. T. 658; 
32 W. R. 538. 


Annotations :—Apld. Nottingham Patent Brick & Tile Co. 
v. Butlor (1886), 16 Q. KB. D. 778. Consd. Beyfus v. Lodge, 
ae Ch. 350. Refd. Simpson v. Gilley (1922), 92 L. J. Ch. 


564. Misdescription as to quantity of land in 
mining lease.|—The owners of land agreed to 
demise to A. the minerals under it to the west of 
a certain fault supposed to run through the land 
in the direction of a line drawn on a certain plan, 
the quantity of the land being described as sup- 
posed to be 83 acres or thereabouts. The owners 
made a similar agreement with B. as to the minerals 
under the land to the east of the fault, supposed 
to contain 98 acres or thereabouts. The fault was 
afterwards found to run so as to leave on the west 
8 acres only: -Held: on a bill filed by B. to 
restrain A. from working coal to the east of the 
fault, the ct. would not in a suit by B. for specific 
performance against the owners have decreed a 
demise of all the minerals to the east of the fault, 
& he could not be deemed in constructive pos- 
session so as to maintain his suit against A.— 
DAVIS v. SHEPHERD (1866), 1 Ch. App. 110; 35 
L. J. Ch. 581; 15 L. T. 122, 1. C. & Li JJ. 





Annotation +—Mentd. Low Moor Co v. Stanley Coal Co. 
(1875), 33 L. T. 436. 
565. —--— Slight & immaterial misdescription.] 


—~A slight & ummateral muisdescription of the 
term in the agreement for the sale of a lease will 
not releve a purchaser from thé obligation of 
completing his purchase.—JENNINGS ». Brunt 
(1869), 19 L. T. 705. 

566. Public-house stated to be in occupa- 
tion of tenant—House leased to brewer for term not 
yet expired.|—The conditions of sale of a public- 
house stated that it was in the occupation of a 
tenant. <A brewer, intending to use the public- 
house for the sale of his beer, agreed to buy it. 
He afterwards learnt that it was under lease to 
another brewer for a term of which cight years 
were unexpired :—Held: the purchaser was not 
bound to ascertain from the tenant the terms of 
his tenancy ; & in such a case the vendor could 
not enforce specific performance.—-CABALLERO 1. 
HeEnty (1874), 9 Ch. App. 447; 438 L. J. Ch. 635; 
30 L. T. 314; 22 W. R. 446, L. JJ. 


Annotations :—Consd. L. & N. W. Ry. v. Boulton (1890), 
62 L. T. 393. Refd. Phillips ». Miller (1875), L.R.10 GC. P. 
420; Munson v. Thacher (1878), 7 Ch. TD. 620. 





PART III. SECT. 9. 


5651. Whether specific performance 
granted—Slight &: immaterial deseriup- 
tion. |—MCDONALD v. MCDONALD (1893), 
26 N.S, R. (14 R. & G.) 103.—CAN. 
LAND (3.0) (ida) 35 8G. Hh Sez; CAN 
25 C. Li. i 280 OAN. 

m. —— Depth of building lot one 
hundred &: thirty feet ““ more or leas "— 
De of thirteen feet.}—Moor- 
HewisH (1895), 22 A. W. 


567 i. General 


HOUSE vv, 
172,—-CAN 


PART III. SECT. 10, SUB-SECT. 1. 
ride J—DEWIIT ov. 
THOMAS (18538), 7 C. P. 565.---CAN, 
567 ii. ——.}—Foss_ vv. 
Loan (1915), 31 W. L. Rk. 
D. L. RR. 510; 8 Sask. L. KR. 289.— 


567 iii. ——-.]—-DUNLOP v. BOLSTER 
(1912), 21 W. L. R. 695; 1 W 
981; W. W. R. 550; 
468; 4 Alta. L. R. 408.—CAN. 

567iv. — —.]—One who asks thect, for 
a deerce for spocitic performance of an 
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Srcr. 10.—NON-PERFORMANCE OF CONDITIONS 
AND ESSENTIAL TERMS. 
SUB-SECT. 1.—IN GENERAL. 


Compare INJUNCTION, Vol. XXVII., pp. 433- 
435, Nos. 568-582. 
567. General rule.|—If you desire to enforce 
a contract, you must first put yourself right by 
performing your part of the contract or being 
willing to perform it (LorD St. LEONARDS, C.).— 
LUMLEY v. WAGNER (1852), as reported in 19 
Il. T. O. S. 264; 16 Jur. 871, L. C. 
Annotations : ~Refd. Johnson v. Shrewsbury & Birmingham 
Ity. (1853) 3 De G.M. & G 914; Hope v. Hone (1857), 
8 De G.M.& G.731 Ogdenv Fossick (1862), 4 Do G. F. 
& J. 426 Kechter v. Montgomery (1863), 33 Boav. 22; 
Daggectt v. Ryman (1868), 16 W. BR. 302; Wilkinson v. 
Clements (1872), 8 Ch. App. 102, n.; Donnell v. Bennett 
(1883), 22 Ch. D. 835. entd. Dollfus v. Pickford (1854), 
2W.#. 220; South Wales Kv. v. Wythes (1854), 5 De G. 
M. & G. 880; Paris Chocolate Co. v. Crystal Palace Co. 
» 3 Sm. & G 119; Stevens » Ronning (1855), 6 
De G. M. & G. 2233; Stocker ve Wedderburn (1857), 3 
K. & J. 398; De Mattos v. Gibson (1859), 4 De G. & J. 
276; Gladstone vr. Ottoman Bank (1863), 1 Hem. & M. 
505; Messageries Imperiules Co. vr. Baines (1863), 7 L. T. 
763: Peto v. Brighton, Uckfield & Tunbridge Wells Ry. 
(1863), 1 Hem. & M. 468; Brett v. East India & London 
Shippipg Co. (1864), 2 Hem. & M. 404; Adamson v. Gill 
(1868), 17 L. T. 464; Catt vo. Tourle (1869), 4 Ch. App. 
654; Cochrane v. Exchange Telegraph Co. (18869), 65 
L. J. Ch. 334; Merchants’ Trading Co. v. Banner (187)), 
L R.12 Eq. 18; Cornwall v. Hawkins (1872), 20 W. KR. 
6543: Crosse v. Duekers (1873), 21 W. R. 2873; Fothergill 
v Rowland (18738), L. I. 17 Eq. 1323 Montaguoc tr. 
Klockton (1873), L. R..16 Eq. 1893 Wolverhwinpton & 
Walsall Ry. v. L. & N. W. Ry. (1873), L. R. 16 Kq. 433 ; 
Leech v. Sehweder (1871), 9 Ch. App. 465, n.;) Warne v. 
Routledge (1874), L. R. 18 kq. 497; Bowen v. Hall (1881), 
6 Q. B.D. 333, Piperno v. Harmston (1886), 3 T, L. RR. 
219; Whitwood Chemical Co. v. Hardinan, (1891) 2 Ch. 
Lanner v. Paluce Theatre, Eecarnus & Armetrong 
(1898), 9 TS. Le. R. 162, 165; Ryan v. Mutual Tontine 
Westminster Chambers Assocn.. 11893] 1 Ch. 116; Silver 
v, Gatti (1893), 37 Sol. Jo. 776; Star Newspaper Co. 
v O'Connor & Wetton (1893), 9 T. L. Rk. 926; Davis vr. 
Foreman, (1891) 3 Ch. 654; Keith Prowse v. National 
Telephone Co., [1894] 2 Ch. 147: Mutual Reserve Fund 
Life Assocn. v. New York Life Insee. & Harvey (1896), 
75 L. T. 528; Ehrinan v. Bartholomew, [1898] 1 Ch. 671, 
Robinson v. Heuer, [1898] 2 Ch. 451; Alexander v. 
Mansions Proprictary (1900), 16 T. L. R. 431 ; Manchester 
Ship Canal Co. v. Manchester Racecourse Co., [1901] 2 
Ch. 37: Metropolitan Electric Supply Co. v. Ginder, (1901) 
2 Ch. 799; Formby v. Barker, [1903] 2 Ch. 539; Yorkshue 
Miners’ Assocn v. Howden, [1905] A. C. 256, Kirchner 
v. Gruban, [1909] 1 Ch. 413; Chapman v. Westerby (1913), 
58 Sol. Jo. 50; Mortimer v. Beckett, [1920] 1 Ch. 571; 
Lord Strathcona 8.8. Co. v. Dominion Coal Co., [1926] 
A. ©. 108; Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Ch. 609 , Re Wait, [1927] 1 Ch. 606. 


568. J—-When a covenant is penned by 
way of condition precedent, in such case the 
covenantor shall not be compelled in equity to 
perform his part before the other has performed 
his part. --FEVERSHAM (Id4RL) v. WATSON (1680), 
Cas. temp. Finch, 445; HFreem. Ch. 35; 23 
K. R. 242, L. C.; revsd. (1681), see 1 Vern. at 
Pp. 83, dis das 
Annotations -—Refd. Popham « Bampfeild (1682), 1 Vern. 

79. Mentd. Garth v. Cotton (1753), 3 Atk. 751; Paget 

uv. Gee (1753), Amb. $07, 


569. -}—Demurrer to a bill by a contractor 
against a company, praying relief in the nature 
of specific performance. Allowed, with costs, on 
the ground that pltf. had omitted to perform a 
material stipulation which was a condition prece- 








ugreemecut must show that he is willing 
& able to carry it out in all its material 
varts so far us he is concerned, & alro 
STERLING hat no act of his own in relation to 
860: 23 the agreement has in any material 

: degree damnificd his opponent. He 
cannot select one part of the agreement 
for breach & another for performance. 
He must be prepared to carry out the 
entire of his own part of the contract 
before he can call upon his adversary, 
through the instrumentality of the ct., 
to specifically execute the latter’s part 
of the agree:inent.—-VISHVANATH ATMA- 


. W. It. 
6D. L. R. 
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Sect, 10.—Non-performance of conditions and essen- 
tial lerms: Sub-sects. 1 & 2, A. (a).] 


dent to the performance of the contract by the 
co.— DOUGLAS v. SIDMOUTH RAILWAY & HARBOUR 
Co. (1866), 138 L. T. 788; 14 W. R. 361. 

570. Effect of defendant’s knowledge of reasons 
preventing performance.|—-In an agreement for the 
purchase of an estate, one of the stipulations was, 
that the vendor should be tenant from year to 
year to the purchaser :—Held: the liability of 
the vendor to perform this stipulation by reason 
of embarrassments of which the purchaser must 
have some notice, was no bar to the specific 
performance of the contract.—Lorp v. STEPHENS 
(1835), 1 Y. & C. Ex. 222; 160 E. R. 90. 

571. Right of purchaser to refuse completion— 
Until restrictive covenants made applicable to 
vendor as well as purchaser.]|—The particulars & 
conditions of sale of property, put up for sale in 
lots at an auction, contained certain conditions 
as to the manner in which the lots were to be 
fenced, & as to the maintenance, etc., of roads, & 
also provided that the purchasers of several lots 
specified should be restricted as to the character 
of houses to be erected, & that only houses of a 
certain class should be built on such lots; that a 
statement to this effect should be inserted in the 
conveyance to purchasers, & that the vendor 
reserved to himself the right of selling unsold lots 
either subject. to ov not subject to the stipulations 
“as to fencing or otherwise,’’ contained in the 

articulars & conditions. At the auction defts. 

ecame the purchasers of two of the specified 
lots; others of such lots remained unsold :— 
Held: pltf., the vendor, was not bound, as to the 
lots remaining unsold, by the restmetions as to 
building contained in the conditions of sale, & he 
was entitled to have disclosed on the conveyance 
to defts. the fact that they were bound, & he was 
not bound by such _ restrictions.—SIDNEY vt. 
CLARKSON (1865), 35 Beav. 118; 14 W. R. 157; 
55 E. R. 889; sub nom. SyDNEY v. CLARKSON, 
13 L. 'T. 659. 


Annotation :—Refd. Re Birmingham & District Land Co. & 
Allday, [1893] 1 Ch. 312. 


572. —-—~— Insertion of restriction in habendum.| 
—-On a sale by auction by trustees one of the 
conditions was that the property was sold, & 
would ‘be conveyed,” subject to all rents & 
rights of way, if any, & to all liabihties & existing 
tenancies, & to all rights & claims, if any, of the 
tenants. The vendors declined to complete 
unless the condition was substantially set out at 
length in the habendum in the conveyance, to 
which the purchaser objected. On an action for 
specific performance, by the vendors :—JZ/cld: the 
proviso, that the property ‘‘ would be conveyed ” 
subject to such rights, entitled the vendors to 
have the reservation on the face of the conveyance ; 
& specific performance was accordingly decreed 
on that footing.—GaLk£ v. SQuiER (1876), 4 Ch. D. 
226; 46L. J. Ch. 373 5 25 W. R. 226; affd. (1877), 
5 Ch. D. 625; 46 L. J. Ch. 672; 36 L. T. 632, 
C. A. 

573. Whether partial performance sufficient— 
Where part of agreement is separable.|—Where 
the conditions of an agreement between landlord 
& builder, whereby the landlord agrees to grant 


leases of successive plots of land as the houses 
KAM 0 Kapu NARAYAN & KAJABAI 
(1864), 1 Bom. 262.—IND. 

567 v. -}-—HARDLEY v. HUGHES 
(1909), 28 N. Z. L. HK. 188.—N.Z. 

n. Effect of defendant's fy evening 
performance.J—MAaALONEY v. WHITLOCK 
yee Fee L. R. 460; 1 Sask. L. Rh. 





ments falli 


oO. —.J—FRAHER v. NOWE (N. 8.) 
(1912), 11 Ki. LL. Rh. 274.—--CAN, 


p. ——.] — Where the 
under an agreement for the sale of 
mtged. land agrees to make the pay- 
due thereafter on the 
mtge. but fails to do so & the mtgee. 
forecloses & obtains title to the land, 


SPECIFIC PERFORMANCE. 


upon each of them are built to a certain stage, 
are by the terms of the contract separable, there 
is no rule of equity to prevent them from being 
separately enforced by way of specific performance. 
Therefore, where the assignee of the builder's 
interest had completed the houses upon some only 
of the plots agreed to be built upon, upon bill for 
specific performance :—-Held: he was entitled to 
the leases of those plots, even though disclaiming 
all interest in the remaining plots.—WILKINSON Uv. 
SLEMENTS (1872), 8 Ch. App. 96; 42 L. J. Ch. 33; 
27 L. T. 834; 363. P. 789; 21 W. R. 90, L. JJ. 


Annotations :—Consd. Lowther v. Heaver (1889), 41 Ch. 1. 
248. Refd. Odessa Tram. Co. v. Mendel (1878), 8 Ch. D. 
235. Mentd. Pocahontas Fuel Co. (Incorporated) v. 
Ambatielos (1922), 27 Com. Cas. 148. 


574. Effect of independence of covenants.] i 
A deed, which purported to assign some shares In 
a foreign trading co., contained covenants by the 
assignor for further assurance of the shares, & by 
the assignee for the indemnity of the assignor 
against certain partnership liabilities. It was 
subsequently found that the transfer of the shares 
could not be completed without a further act. of 
the assignor. ‘l'o a suit of the assignee for specific 
performance of the covenant for further assurance, 
the assignor alleged, in defence, that pltf. had 
failed to indemnify him against some of the 
partnership liabilities :—Held: the covenants 
were independent, & the breach of one was no bar 
to the specific performance of the other. GIBSON 
v. GoLpsMIp (1854), 5 De G. M. & G. 7573 3 
Kyq. Rep. 106; 24 L. J. Ch. 279; 24 L. T. O. S. 
176; 1 Jur. N.S.1; 83 W.R. 79; 48 E.R. 1064, 


L. JJ. 
.fnnotation ---——Mentd. U.S.A. v. McRae (1867), 3 Ch. App. 
79, 





Contracts capable of partial enforcement only.]— 
See Part II., Sect. 2, ante. 


SUB-SECT. 2.—PARTICULAR INSTANCES. 
A. Vendors’ Title—Defective or Dowbtful Title as 
Ground for Relief. 
(a) In General. 

What title court will force upon purchaser 
generally.|—See SALE oF LAND, Vol. X1., pp. 146, 
148-153, Nos. 1158, 1179-1222, 

575. Duty to make title.|—KIEN v. STUKELEY 
(1722), 1 Bro. Parl. Cas. 1013; 1 E. R. 5063; sub 
nom. KEEN v. STucKLY, 2 Eq. Cas. Abr. 19; 
Gilb. Ch, 155, Ti. I. 
ainnotation :-—Refd. Falcke v. Gray (1859), 4 Drew. 651. 

576. -|—Vendor filed a bill for specific 
performance, but not being able to make a good 
title his bill was dismissed, & he was ordered to 
return the deposit, with interest.—ANSON (LORD) 
v. HODGES (18382), 5 Sim. 227; 58 Id, R. 322. 
Annotations :—Refd. Cowgill vr. Oxmuntown (1839), 3 -Y. & C. 


kx. 369; Haig » Homan (1811), 8 Cl. & Fin 320; Cox 
v. Coventon (1862), 8 Jur. N. S. 1142. 


577. Agreement to purchase from co- 
owners.|—When pltf. & deft. claim leaschold 
under the same instruments, & deft. purchases 
pitf.’s share, he cannot object that the lessor’s 
title is not shown. 

Deft. admitting by his answer that at the date 
of the contract pltf. was entitled, cannot at the 
hearing object. that no abstract was delivered & 











the purchaser will nut be allowed to 
set up tho vendor’s lack of title as & 
defence to the vendor’s action for 
specific performance. —McKay v. VRo- 
HAR & PaIveE (Sask.), [1925] 2 W.W. R. 
665.—CAN., 


purchaser 


——— 


q. -/-WILKIN v. BROWN (Alta.), 
[1927] 2D. L. RR. 87.—CAN. 


Part II].—DeErFences ro CLAIM ror SpEcIFIC PERFORMANCE. 


no title shown.—PuHipps v. CuILD (1857), 3 Drew. 
709; 61 EH. R. 1074. 

578. ——- What constitutes performance of 
duty.]|—By the conditions of sale of the property 
of a co. in the course of being wound up it was 
stipulated that the purchaser should accept a 
conveyance from the official manager under the 
powers of Winding-up Acts, 1848 & 1849, or one 
of them, without requiring the concurrence of any 
of the shareholders or any other person; but 
that, if the purchaser should consider the legal 
estate outstanding & should require a conveyance 
thereof, he should bear the expenses of obtaming 
such conveyance or conveyances as he might 
require & all other expenses incident to getting 
in such legal estate :—Held: on the general scope 
of the conditions, the purchaser was to be at the 
risk of getting in the legal estate, & the vendor 
was entitled to a specific performance on executing 
a conveyance of the equitable interest & under- 
taking, at the expense of the purchaser, to obtain 
all such conveyances & render all such assistance 
to the getting in of the legal estate as the pur- 
chaser should require & as the vendor was able to 
obtain or give.—SHEERNESS WATERWORKS Co. v. 
Pouson (1861), 3 De G. FL & J. 36; 4 1. T. 568 ; 
45 i. R. 791, LC. 

579. Sale of land & timber—Con- 
tracts separate.|—On [an entire} contract for the 
sale of lands, described as partly freehold & partly 
copyhold, & the timber thereupon, the latter at a 
specified valuation, upon a condition that the 
vendor should not be required to distinguish the 
freehold land from the copyhold, nor the respective 
boundaries thereof, 1t was held that, upon the 
particulars & conditions, the contract for the land 
& timber was one contract, & not separate con- 
tracts; & that the purchaser was bound to pay 
for the timber at the valuation, notwithstanding 
the fact that 1t might be wholly upon the copy- 
hold land, & therefore subject to the rights of the 
lord, & the restrictions of the custom. 

Where, upon a contract for the sale of an estate, 
a separate & distinct contract 1s made for the sale 
of the timber upon it, the ct. will not enforce the 
Jatter contract unless the vendor can give the 
purchaser such possession & dominion over the 
tiniber as will entitle him to fell & remove it ; but, 
wean entire contract be made for the sale, both 
of the estate & the tamber, notwithstanding the 
purchase-inoney is made up of distinct sums for 
each, the vendor 1s only bound to make out his 
title to the land according to the contract ; & the 
title to the land is the title to the timber upon it. 
—-CROSsE v1. LAWRENCE (1852), 9 Hare, 462; 21 
L. J. Ch. 889; 18 L. T. O. S. 314; 16 Jur. 142; 
68 H.R. 591. 

















580. —-— -—— Contract entire.|-—CrossE 
vu. LAWRENCE, No. 579, ante. 
581. ——--- -—~.|—A contract for 


the purchase of copyhold land at a certain 
price, & the timber upon it at a specified valuation, 
enforced as one entire contract, although the 
vendor could not show any custom in the manor, 
or licence from the lord, enabling the tenants of 
the manor, or himself, or his assigns, to fell the 
timber.—Crossz v. KEENE (1852), 9 Hare, 460 ; 
211. J. Ch. 892; 18L. T. 0.8. 314; 16 Jur. 144; 
68 E.R. 595. 


PART III. SECT. 10, SUB-SECT. 2.— 


A. (a) 6 Gr, 636.—CAN. 


of it. — FRANCIS v. ST. GERMAIN (1858), 
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———.]—See, generally, SALE OF LAND, Vol. XL., 
pp. 136 et seq. 

582. Whether doubtful title forced on pur- 
chaser.]|—If it was only doubtful he would not 
oblye the purchaser to take the title (LORD 
THURLOW, C.).—— SHAPLAND v, Situ (1780), 1 
Bro. C. C. 75; 28 Kb. . 994, L. O. 

Annotations ;:—Apld. Cooper v. Denne (1792), 4 Bro. C. C. 
80. Distd. Vancouver v. Bliss (1805), 11 Ves. 458. Apld. 
Stapylton v. Scott (1809), 16 Ves. 272; Jervoise v. 
Northumberland (1820), 1. Jac. & W. 559. Apprvd. 
ENiot a Polt (1821), 3 Bu. 134.  Consd. Colmore v. 
Tyndall (1828), 2 Y. & J. 605. Apld. Lincoln v, Arce- 
deekne (1844), 1 Coll. 08. Refd. Gale v. Gale (1789), 2 
Cox, Eq. Cas. 136. Mentd. Silvester d. Law v. Wilson 
(1788), 2 Term Rep. 444; Kenrick v. Beauclerck (1802), 
3 Bos. & P.175 . Doe d. White v. Simpson (1804), 5 Hast, 
162; Doe d. Leicester v. Biggs (1809), 2 Taunt. 109; R. 
v. Holm Hast Waver Quarter (1812), 16 Kast, 127; 
Treson v. Pearman (1825), 3 B. & C. 799; Tenny dad. Gibbs 
v Moody (1825), 3 Bing. 3; White ». Parker (1835), 1 
Bing. N.C.573, TR. v. Burgate (1854), 23 L. T. O.8. 155. 
583. ---~ -.|—-VANCOUVER v. Buiss (1806), 11 

Ves. 458; 32 E.R. 11614, LC. 

Annotations .—Refd. Grove v. Bastard (1851), 1 De G. M, 
&G. 69. Mentd. suncdley v. Philpot (1838), 3M. & W. 573, 
584. .|—A purchaser is not bound to 

aceept a doubtful title.--WILDE v. Forr (1812), 

4 Taunt. 3384; 128 E. RK. 359. 

ulnnolateons .—Refd. Howe v. Sinith (1884), 27 Ch. D. 89; 
Stickney 7. Keeble, [1915] A. C. 386. entd. Barrymore 
e, Klis (1836), & Sim. 1. 

585. —-—-.]—Purchaser not compelled to take 
a doubtful title.—-SLOPER v. Fis (1813), 2 Ves. 
& 2B. 145; 385 i. RR. 274, LC. 

Annotations -—Consd. Pyrke v. Waddingham (1852), 10 

Refd. Collard v. Sumpson (1853), 4 De G. M. 





Hare, 1. 

& G. eed. 

586. -—-—.!—In compelling a purchaser to 
take a title, the ct. formerly acted upon its own 
opinion ; but now it will not compel him to take 
it if the point 1s doubtful.—JERVOISE 1. NoRTI- 

UMBERLAND (DuKkE) (1820), 1 Jac. & W. 559 ; 

37 E. R. 481, jh. ‘, 

Annotations :-—Apld. Lincoln v. Arecdeckne (1844), 1 Coll. 
98. Consd. Pyike v. Waddingham (1852), 10 Hare, 1. 
Refd. Collard v. Sampson (1853), 4 De G. M. & G. 224. 
Mentd. Stonor vv. Curwen (1832), 5 Sim. 264; Parker v. 
Bolton (1835), 6 L. J. Ch. 98; Archer v. Slater (1841), 11 
Sim. 507; Jones vp. Price (1841), 11 Sim. 557; Egerton v. 
Brownlow (1853), 4 H. L. Cas. 1; Shelley v. Shelley (1868), 
L. RR. 6 Eq. 540. 


587. .|—-Where in a suit by a vendor for 
specific performance the master reported in favour 
of the title, but the ct. on an exception taken by 
the purchaser deemed the title doubtful, an order 
was made dismissing the bill without costs but 
nether allowing nor disallowing the exception.— 
Wu.itcox +. BELLAERS (1825), Turn. & R. 491 ; 
37 E.R. 1189; affd. (1827), Turn. & KR. at p. 495, 
1. C. 


Annotations ‘—Consd. Pythe rv. Waddingham (1852), 10 
Hare, J. Refd. Lees v. Mosley (1835), 1 Y. & C, Ex, 589. 


588. —- -.}—Porr er. TURNER, No. 681], post. 

589. —-—.]——Where, upon a contract to pur- 
chase, a third party puts in a claim, which is not 
merely a frivolous one, but upon which there is a 
reasonable doubt, the ct. will not decree specific 
performance against the purchaser. 

Where a third person, not a party to a suit for 
specific performance of a contract for sale, make 
such a claim independently of vendor & pur- 
chaser, the bill was dismissed without costs.— 
TIESELTINE v. SIMMONS (1858), 6 W. R. 268 3 
subsequent proceedings, sub nom. SIMMONS v. 
HisE.LTING, 56 (. B. N.S. 554, 





582 iv. 
(1913), 23 0. W. R. 736; 4 





.]—~— CAMERON v. HULL 
O. W. N. 





582 i, Whether doubtful title forced on __5821i, ——-.]—Lonpon & Canapran 581, 9 D. L. R. 843,—CAN, 
purchaser.|—Before the ot. will compel LOAN & AGENCY Co. v. GRAHAM (1888), r. Vendor ignorant of defect at 


& purchaser to accept a title, it must. be 
shown to be reasonably clear & market- 
able, without doubt as to the cvidence 


16 O. R. 329.—CAN 
§82 iii. ——-.])—MaJor v. SHEPHERD 
(1900), 18 Man. L. BR. 504.—CAN. 


itme of agreement—Defect cured within 
reasonible time.J—A vendor is entitled 
to specific performance of an agrec- 


performance, the opinion ot the ct. was 

favour of the title, the question on which turned 

on the construction of a particular will; but the 

ct., being unable to found that. opinion upon any 
general rule of law, or upon reasoning so con- 
clusive as to satisfy the ct. that other competent 
persons might not entertain a different opinion, 
or that the purchaser taking the title might not 
be exposed to substantial & not merely idle 
litigation, refused to decree a specific performance. 

A doubtful title, which a purchaser will not be 
compelled to accept, is not only a title upon which 
the ct. entertains doubts, but includes also a title 
which, although the ct. has a favourable opinion 
of it, yet may reasonably & fairly be questioned 
in the opinion of other competent persons; for 
the ct. has no means of binding the question as 
against adverse claimants, or of indemnifying the 
purchaser, if its own opinion in favour of the 
title should turn out not to be well founded. 

If the doubts as to a title arise upon a question 
connected with the general law, the ct. 1s to judge 
whether the general law on the point is or is not 
settled; & if it be not, or if the doubts as to the 
title may be affected by extrinsic circumstances, 
which neither the purchaser nor the ct. can satis- 
factorily investigate, specific performance will be 
refused.—PYRKE v. WADDINGHAM (1852), 10 
Hare, 1; 68 BE. R. 813. 

Annotations :—Apld. Collard v. Sampson ory 3), 4 Do G. M. 
& G. 224, Freer v. Hesse (1853), 4 De G. M. & G. 4195 
Falkner v. Equitable Reversionary Soc. (1858), 4 Drew. 
352. Expld. Bull v. Hutshens (1883), 32 Beayv. 615 Consd. 
Collier v. M‘Bean (1865), 35 L. Ch. 144; aint ton v. 
Buckmaster (1866), 36 L. J. Jon. 58. Consd. & 
Mullings v. Trinder (1870), L. R. 10 Eq. 449. Apprva. 
cae v. Locke (1881), 18 Ch. D. 381. Refd. Bradshaw 

Lie tons waa hag 3 Drew. 534; Green v. Jenkins (1860), 
J. 454; Hood v. Oglander (1865). 
a Leav. 513; Ke Frith’s Contract, Frith v. Osborne 


(1876), 24 W. Rn. 1061; Burnaby v, Kquitable Reversionary 
Interest Soc. (1885), 54 L. J. Ch. 466. 


595. -|—We do not say that there may 
not be cases in which a question of law may be 





ment for sale notwithstanding a defect 
In title, of which, or the matertlality 
of which, he was not aware when enter- 
ing into the agreement & which be has 
actually removed within a rcasonable 
tume.—PvUGH tv, KNotTr (Alta.), [1917] 


—A suppose 
died in 1808, 


3 W. W. R. 95; 36 D. L. R. 52.—CAN. 
t. Title su pect to outstanding equity. 
equity in a person who 

where the possession 
since that time has been enjoyed by 
unother, claiming it as his own, & 


avo. ——- .|-—By will, dated Jan. 4, 1873, M. G. 
appointed a reversionary interest in a sum in 
ct. in favour of J. G. On Mar. 3, 1878, J. G. filed 
a petition for liquidation. On June 4, 1878, T. 
was appointed trustee in the liquidation. On 
July 17, 1873, J. G. mortgaged his expectant 
interest. under the appointment to KH, On Apr. 1, 
1875, J. G. mortgaged the same cxpectant interest 


toP. On Sept. 24, 1875, M. G. died. On Oct. 22, 
1875, P. put a stop orien on the fund. On 
Nov. 8, 1875, FE. put a stop order on the fund. 


On Nov. 26, 1875, J. G. 
sionary interest to X. On Dec. 7, 1875, X. put 
a stop order on the fund. On Mar. 20, 1876, T. 
put a stop order on the fund. On Jan 2, 1878, 
T., with the concurrence of J. G. assigned the 
reversionary sum to one of pltfs.’ predecessors in 
title, the assignment being expressed to be sub- 
ject to the rights. if any, of F., P.. & XX. On 
Jan. 14, 1879, E., under the power of sale in his 
mtge., sold the reversionary interest to pltfs. 
On Jan. 20, 1879, an order gave pltfs. the benefit 
of I.’s stop order. On Apr. 16, 1879, P., under 
the power of sale in his mtge., sold the reversionary 
interest to pltfs. On June 25, 1879, J. G. obtained 
his discharge from the Bhpcy. Ct. Pltfs., having 
contracted to scll the reversionary interest to 
deft., brought an action, for specific performance 
to the contract :—Held: considering the conflict 
of decisions, the title was too doubtful to be 
forced on the pur chaser.—PALMER v. LOCKE (1881), 
18 Ch. D. 381; 51 L. J. Ch. 124; 45 L. T. 229; 
30 W. R. 419, O.A. 


Annotations :—Consd. Burnaby v. Equitable Reversionary 
Interest, Soe. (1885), 64 L. J. Ch. 466; Re Allsop & Joy's 
Contract (1889), 61 L. T. 213 Mentd, 2ve Jakeman’s 
Trosts (1883), 23 Ch. D. 344: Re Stone’s Metate (1893), 
9 T. L. R. 346; Mercer v. Vans Colna (1897), [1900] 
1Q. B. 130, n. 

.|—See, also, SALE OF XL., 

p- 151, Nos. 1203, 1204. 


mortgaged the rever- 
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having 2 poke legal title, is no ground 
} for refus to enforce an ement 
in which the een be recedent was, 
that a party should ‘ ow, make, 

complete a_ perfect legal title,’ as, 
even if such equity existed, a ct. of 
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597. Patent defect—Discoverable by inquiry.]— 
OLDFIELD (BOWLES) v. ROUND, No. 544, ante. 

508. Effect of delay in objecting to title.|— 
Even after great delay & acquiescence, the 
ct. will not compel a purchaser to complete, if 
the title appears to be manifestly bad.—BLacu- 
FORD v. KIRKPATRICK (1842), 6 Beav. 2382; 49 
ff. R. 814; sub nom. BLACHFORD v. KIRKPATRICK, 
OGLANDER v. KIRKPATRICK, 12 L. J. Ch. 108. 

599. -|—The assignees of an insolvent put 
up for sale an estate, which had been impressed 
with the character of personalty, & which, if it 
retained that character, belonged absolutely to 
the insolvent. A purchaser, upon investigation 
of the title, discovered that there was good reason 
to contend that a prior owner had elected to take 
the estate as realty, in which case the fec belonged 
to the heir of the insolvent’s late wife, the insolvent 
himself being only tenant by the curtesy. The 
purchaser, after some correspondence, m= which 
he required the concurrence of the heir, abruptly 
gave notice to determine the contract, & mmme- 
diately afterwards bought up the title of the 
heir :—Held: he could not avail himself of this 
purchase to defeat his contract, but he had thereby 
removed the objections to the title, & specific 
performance was decreed against him, allowing 
him the expenses of his purchase from the heir. 

Semble: a vendor who bond fide puts up a 
property for sale, believing himself absolute 
owner, when he has in fact only a partial interest, 
is entitled to enforce the contract if he can perfect 
the title. 

Jf a purchaser is entitled at all to insist that the 
vendor's having only a partial mterest makes the 
contract: void, he must insist upon the objection 
at once, & cannot avail himself of it after having 
treated the contract as good & required the con- 
currence of the persons who can complete the 
title. —-MURRELL v. GOODYEAR (1860), 1 De G. F. 
& J.432; 201. J. Ch. 425; 27. T. 268; 6 Jur. 
N.8. 356: 8 W. R. 3083 45 BF. RR. 426, 1. JT. 
Annotations : -Consd. Hume ». Poeoek (1866), L. R. 1 Eq. 


6623 Halkett ov. Dudley, [1907] 1 Ch 590 Refd. Reed 
v. Don Pedro North Del Rey Gold Mining Co (L864), 10 


L. 'l', $36. 

600. ——--.|-—PIUf. agreed to Iet, & deft. to 
take, a dwelling-house & land for a term of years. 
Pitf. represented himself to be the owner in fee 
of the whole of the land, but m fact. he was only 
lessee of part of the land for a shorter term than 
that which he proposed to grant to deft., with an 
alleged assurance of renewal from his lessor. The 
demise to pltf. contained covenants which were 
very objectionable. DPltf.’s title was not disclosed 
to deft. until after the conunencement of the suit 
for specific performance. The bill was dismissed, 
with costs, although deft. had refused to perform 
his contract on different grounds, which were not. 
gone into at the hearing, & in consequence of 
which this suit was instiluted.—BASKCOMB v. 
PHILLIPS (1859), 29 L. J. Ch. 3880; 1 1. T. 288 ; 
6 Jur. N.S. 363. 

601. ———.|-—AIEN v. RICIARDSON, No. 523, 
ante, 

602. Objection to conveyance not to title.|— 
JUMPSON v. Prrcougrs, No. 615, post. 

603. .|—LONDON & GREENWICH Ry. Co. 
v. GOODCHILD, No. 1598, post. 

604. .|—A_ bill by a vendor for specific 
performance of a contract to sell, stating or 














equity would not enforce it under the 
circumstances.—-DEWITT vv. THOMAS 
(1863), 10 Gr. 21.—-CAN. 

a. Objection to title must be pleaded.) 
—In an action by a vendor for 
specific performance of an agreement. 


3°20. iL. R. 473; 


252 ; 


for the sale of land, 
chaser wishes to rely on want of title 
he must raise the point expressly in his 
defence.—PITuRA v. HaRrasyM, [1925) 
(1925) 2 W. W. R. 
35 Man. L. I. 26.-— CAN. 
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showing by reasonable inference that the vendor 
cannot give a valid conveyance, is demurrable— 
otherwise, where the allegations only disclose 
difficulties in the mode of conveyance. 

Qu.: _whether the ct., in the absence of express 
stipulation or of conduct, waiving the objection, 
will decree specific performance of a contract, 
where the execution by a necessary party can 
only be obtained under a power of attorney.— 
BEAUFORT (DUK) 7. GLYNN (1855), 3 Sm. & G. 
213; 25 L. T. O. S. 171; 1 Jur. N. S. 888; 3 
a 463; 65 KF. R. 6380; affd. 3 W. R. 502, 

de de 

605. Purchaser to be protected from probable 
litigation.|—The ct. has to take care . . . that the 
party against whom interference is sought is not 
exposed to the danger & expense of contesting a 
claim, which may be founded upon substantial 
grounds (TURNER, V.-C.).—GLaAss v. RICHARDSON 
(1852), 9 Hare, 698; 68 E.R. 2943; on appeal, 
2 De G. M. & G. 658, L. JS. 

Annotations -—Mentd. Eddleston v. Collins (1853), 3 De 

G. M.G.1; Flack v. Downing College, Cambridge (1853), 

3 C. B. 945; Garland v. Mead (1871), L. R. 6 Q. B. 441; 
Kveringhain v. Ivatt (1873), L. R. & Q. B. 388; Hall v. 
Bromley (1887), 35 Ch. D. 612; Re Sownsend’s Contract, 
[1895] 1 Ch. 716; Re UWeathcote & Tawson’s Contract, 


(1913), 108 I, T. 185. Mentd. Sissons vv. Chichester- 
Constable, [1916] 2 Ch. 75. 


606. -_—On Mar. 28, 1894, pltf. & deft. 
signed a memorandum of agreement, by which 
deft. was to take an underlease of a house on 
certain terms. The date from which the under- 
lease was to commence was omitted in this agree- 
ment, but it was understood by the parties, at the 
time, that it was to be Apr. 7, 1804. This date 
was specifically agreed to in writing by subsequent 
letters. By the lease under which pltf. held, 
there was a covenant that the Jessee would not 
assign or underlet| without the licence in writing 
of the lessor, but the licence was not to be with- 
held in the case of the lessee obtaining a respectable 
& responsible person as tenant. Deft. was a 
respectable & responsible tenant, but the lessor 
declined to consent to the undecrlease, unless a 
certain undertaking was given by deft. This 
refusal to consent was also pleaded as a defence 
to an action by pltf. for specific performance of 
the agreement :—JTeld: deft. would get a good 
title & run no substantial risk of having it: im- 
peached on the ground of any breach of covenant 
by the granting of the underlease. He was 
therefore ordered to specifically perform the 
contract. 

I am satisfied that deft. here will get a good 
title... . If I thought that there was any sub- 
stantial chance of his having to run the risk of a 
lawsuit. or it was a doubtful question, I should 
not enforce specific performance against him 
(RoMER, J.).—-WHITE v. Hiay (1895), 72 L. T. 281. 
Anciabon -—Refd. Douglas v. Deroy (1895), 39 Sol. Jo. 





607. Court must be clearly in favour of vendor.! 
—Though the ct. may entertain a strong opinion 
in favour of the title of a party, if it were a con- 
test between him and another claiming title, that 
is not sufficient 1n a suit for specific performance. 
To force a title on a purchaser, the opinion of the 
ct. must be so clear that it does not apprehend 
that another judge would form a different opinion. 
—-ROGERS v. WATERHOUSE (1858), 4 Drew. 329; 
6W. R. 823; 62 BE. R. 127. 


b. Good title question for court.) 
In a sult for specific performance it 
for the ct. to determine whether or 
not the vendor can make a good title. 
—BURKE v. DRAKE (1876), 2 N. Z Jur. 
N. 8, 102.—N.Z. 


if the pur- 
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Sect. 10.—Non-performance of conditions and essen- 
tial terma : Sub-sect. 2, A. (a), (¥), (¢), (a) & ().] 


608. }—There can be no decree _ for 
specific performance where a judge of the ct. 
entertains doubts as to the title (TURNER, L.J.). 
— DICKSON v. FRASER (1862), 10 W. R. 411, L. JJ. 

609. |—But although the Ct. of Appeal 
undoubtedly possesses the right of expressing & 
acting upon an opinion as to title contrary to that 
of the judge appealed from, yet where a vendor 
has filed a bill for specific performance, which has 
been dismissed, it requires a very clear case indeed 
to induce the ct. to force the title upon the 
purchaser.—CoLLIER v. MCBEAN (1865), 1 Ch. 
App. 81; 35 IL. J. Ch. 144; 18 1. T. 484; 30 
J.P. 99; 12 Jur. N.S. 1; 14 W. R. 156, L. JJ. 


Annotations :—Consd. Boioloy v. Carter Ae 4 Ch. App. 
230. Refd. Collier v. Waltors (1873), L 7 Eq. 252. 


610. Contract voidable at will of ‘hurd party.|— 
The ct. will not enforce a contract for sale at the 
instance of the vendor when it is in the power of 
a third person to destroy the title —-HREWER v. 
BRoADWOOD (1882), 22 Ch. D. 105; 52 L. J. Ch. 
1386; 47 L. T. 508; 31 W. R. 115. 

Annotations :—Consd. Ellis v. porate Shoe 29 Ch. D. 661, 








Lee v. Soames (1888), 59 L. T 6 d. Farnham 
Brewery Co. v. Hunt (1893), 68 L.. T. 440; Brickles v. 
Snell, [1916] 2A. C. 599. Refd. Wylson v. Dunn (1887), 


34 Ch. D. 569, Bolton Partners v. Lambert Rei at 
Ch. 1. 2953 Be Namy v. Debenham (1891), 60 L. 

noes Re Bayley & Shoesmith’s Contract (1918), 87 L. J oh: 
12 


Title depending on adverse possession.| — See 
LIMITATION OF ACTIONS, Vol. XXXII., pp. 487, 
488, Nos. 1492-1497. 

Vendor's title generally.|—See SALE oF LAND, 
Vol. XL., pp. 134 et seq. 


b) Effect of Decision of Court. 

See, a SaLE OF LAND, Vol. XL., p. 149, 
Nos. 1187-1191. 

611. General rule.|—Where a doubt arises 
upon the validity of a title, the decision of the ct. 
removes the doubt, & specific performance will 
be enforced.— BELL v. HOLTBY (1873), 1. R. 15 
Hq. 178; 42 L. J. Ch. 266; 28 L.T.9; 21 W.R. 


321. 
Annotation :-—~Mentd. Cohen vr. Bayley-Worthington (1908), 
98 L. 1. 461. 


612. Certificate of another court./—CLONMERT 
v. WHITAKER (1807), 2 Jarman on Wills, 5th ed. 
p. 1299, n. L. C. 


Annotation : —Refd. Pyrke v. 
Hare, 1 


613. Decision of another court on similar case.| 
—~Where, in a suit for specific performance, the 
purchaser rests his objection to the vendor’s title 
on an express decision of a ct. of law in a similar 
case, the ct. will not take upon itself to determine 
the question between the parties without their 
consent, but will send a case for the opinion of a 
ct. of law, although the ct. may entertain a strong 
opinion against the correctness of such decision.— 
PEPPERCORN v. Peacock (1840), 4 Jur. 1122, L. C. 

614. Defendant served with notice of prior 
decision as to same title.]|—Specific performance 
decreed, with costs, in a case, where deft. , objecting 
to title, had been served with notice of a prior 
decision in a different. cause in favour of the same 
title, against a similar objection.—BISCOE v. 
WILKS (1817), 3 Mer. 456; 36 E. BR. 175, L. C. 

615. Informal order in Chancery.|-—In 1772 a 
woman who was a party to a suit in chancery & 
who was married, but) whose marriage did not 
appear in any of the procecdings in the suit, was, 
by an order in the suit treating her as a feme sole 
directed to convey a freehold estate to F., a 
purchaser. She afterwards, together with her 


Waddingham (1852), 10 


SPECIFIC PERFORMANCE. 


husband, executed a conveyance of the estate to F., 

in which’ conveyance the husband covenanted with 

F. that he & his wife would levy a fine of the estate. 

It did not appear that a fine was ever levied. Ona 

bill filed by a vendor claiming under F. against a 

purchaser for specific performance, the purchaser 

objected to the title on the ground of the want of 

a fine & the defectiveness of the proceedings in 

chancery :—//eld: the objection was not one of 

title but of conveyance inasmuch as the order in 
chancery notwithstanding its informality, was 

binding on the married woman. & rendered her a 

trustee for the purchaser, & she was therefore 

com real: to complete the legal title.—J UMPSON 
. Prrouers (1844), 1 Coll. 13; 138 1. J. Ch. 166 ; 
63 BE. RR. 300. 
616. Court of Appeal differing from court 
below.|/—Co1.IER v. MCKEAN, No. 609, anfe. 
617. -|—IJn a suit for specific performance, 

a purchaser will be foreed to take a title which 

appears to the Ct. of Appeal to be good, although 

the judge of the ct. below was of a different opinion; 
that fact not being sufficient to constitute a doubt- 
ful title —Brionky v. CARTER (1869), 4 Ch. App. 

230; 38 L. J. Ch. 283; 20 L. T. 381; 17 W. R. 

300, L. JJ. 

Annotations :-—Refd. Alexander . me (1870), 6 Ch. App. 
124; Bell v. Holthy ee a 1 Eq. 17 Mentd. 
Re Shopheard’s S. KE. (1869), L £ Wg. BTL Nhe Strutt’s 
Trusts (1873), LL. KR. 16 nq. 629: Saiey v. Holmes (1876), 
24 W. RR. 1068; Re Frith’s Contract, Frith «. Osborne 


(1876), 24 W OR. 1061: Re Ives, Bailey » Holmes (1876), 
eae 1). 690; De benham v. Saw bridge (1901), 70 L. J. Ch. 
5 D, 





618. Vendor refusing to comply with requisition 
—Rescission by purchaser---Court holding pur- 
chaser’s contention to be right.] — DENNY v. 
Hancock, No. 512, ante. 


(ce) Production of Documents of Title. 


Sec. generally, SALE OF LAND, Vol. XI.., pp. 163, 
164, Nos. 1824-13832. 

619. General rule.]|—A vendor sccking a specific 
performance should have his title prepared, & 
therefore, where the abstract delivered is imperfect, 
he pays the costs of the suit up to the time of the 
defects being supplied.~-WILSON v. ALLEN (1820), 
Jac. & W. 611; 37 EK. R. 501. 
cbt easar et e -— Distd. McNicol v. Kay (1856), 28 J. T. 

d. Flood v. Pritchard (1878), 40 L. 'T. 873. 

Minton v, Kirwood (1868), 3 Ch. App. 614. 

v. ee ws (18419), 3 Exeh. 546; 

v. I. V. Ry. (1851), 2C.%. R 


620. Whether specific nertorifinnes granted.|— 
Bill for specific performance of articles for the 
purchase of an estate, dismissed with costs; 
because the title was not laid before the vendee’s 
counsel within the time lhmited.--Lmwis_ ». 
LecuUMERE (LORD) (1722), 10 Mod. Rep. 503; 88 
E. R. 828, L. C. 

621. ~--—-. | -— Specific performance’ without 
costs, the suit being occasioned by the refusal of 
the vendor to produce documents insisted on by 
the purchaser, some of which were necessary & 
the others not.—NEWALL v. SMITH (1820), 1 Jac. & 
W. 263; 37 BE. R. 376, L. C. 

622. Documents missing — Admissibility of 
secondary evidence—Of contents & execution.|— 
If, after a contract for sale of an estate, but before 
the title is accepted, the title deeds be destroyed 
by fire, this ct. will not compel the specific per- 
formance of the contract, unless the vendor can 
furnish the purchaser with the means of showing 
what were the contents of the destroyed deeds, 
& of proving that such deeds were duly executed 
& delivered.— BRYANT v. Busk (1827), 4 Russ. 1; 
38 E. R. 705. 


Annotation :-—Apld. Re Halifax Commercial Banking Co. & 
Wood (1898), 79 L. T. 536, 


Reta. 
Mentd. Cooper 
yt a aaa Comrs. 
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623. -]—(1) In a vendor’s suit 
for specific performance the abstract showed a 
geisin in fec in B. in 1798, & a devolution of the title 
both legal & equitable from him to pltf. & uninter- 
rupted enjoyment thereunder. In one of the deeds 
abstracted, dated in 1815, there was, however, a 
recital of seisin in A. in 1779, & that by mesne 
conveyances, the premises came to B. The deeds 
recited were missing, but affidavits were produced 
verifying extracts from the account books of 
deceased solrs. who had been concerned in framing 
the recited deeds in which charges were made for 
preparing those deeds & for attending to witness 
their execution :—#Held: the recital coupled with 
the abstracts was good secondary evidence of the 
execution & contents of the missing deeds. 

(2) The abstracted deed of 1815 also contained 
recitals of deeds purporting to be mtges. of the 
premises 1n question by I3., & subsequent recon- 
veyances to him by the mtgees. These deeds were 
also missing; but were abstracted in an abstract 
produced to the purchaser, which had been made 
out & exainined by a conveyancer in 1815, & from 
which the recitals in the deed of 1815 had been 
prepared :—Held: the abstract of 1815 was 
sufliaent secondary evidence of the execution & 
contents of the missing deeds.—MouULTON  v. 
FEpMONDS (1859), 1 De G. F. & J, 246; 293. J. Ch. 
181; 1L.'1. 391; 6 Jur, N.S. 305; 8 W. R. 153 ; 
45 B. . 352, L. CO. 

Annotations *—Generally, Refd. Re Halifax Commercial 
Banking Co & Wood (1898), 79 L. T. 5365 Re Nisbet & 
Potts’ Contract, [1905] 1 Ch. 391, 

624, —--- - --- -—— & stamping.|— The mere 
fact that the title deeds to property sold have 
been lost or mislaid does not release the purchaser 
from the performance of his contract; but he 
can be compelled to complete if he is furnished 
in proper time with satisfactory secondary evidence 
as to the contents of the lost documents, & as to 
their having been duly executed & properly 
stamped.---/?e TIALIFAX COMMERCIAL BANKING 
Co., Lrp. & Woop (1898), 79 L. TT. 5386; 47 W. R. 
19}; 15 T. 1. R. 1063 48 Sol. Jo. 124, C. A. 

Right of purchaser to insist on stamping.|-— 
See, generally, Savvis or LAannp, Vol. XJ., p. 165 
Nos. 1344-1347. 





(dq) Tille Defective in Part. 

625. Whether specific performance granted.|— 
HANGER v. Hynes (1722), 2 Hq. Cas. Abr. 20; 22 
HK. R. 17. 

626. —--—-.] —A contract to purchase lots; to 
two of the lots a title could not be made, & in 
others there had been a deterioration in point of 
value; if the value of the remaining lots is not 
affected by that deterioration a specific per- 
formance shall be decreed as to all but the two.— 
PooLe v. SHERGOLD (1786), 2 Bro. C. ©. 118; 1 
Cox, Eq. Cas. 27%; 29 K. R.68 3 previous procecd- 
ings (1785), 1 Cox, Eq. Cas. 160, L. C. 

Annotations :-- Apld. Lowin v. Guest (1826), 1 Russ. 325. 
Consd. Casainujor cv. Strode (1834), 2 My. & K. 706. Distd. 
Croome v. Lediard (1834), 2 My. & K. 251. 

627. .]--WESTERN v. RUSSELL, No. 124, ante. 

628. .|—A purchaser who has contracted 
for the entirety of an estate will not be compelled 
to take six undivided seventh parts of it.—DALRY 
v. PULLEN (1829), 3 Sim. 29; 57 E. R. 911; affd. 
(1880), 1 Russ. & M. 296, L. C. 


Annotations :—Distd. Croome v. Lediard (1834), 2 My. & K. 
251. Refd. Cusamajor v. Strode (1834), 2 My. & K. 706. 


629. -|—A contract of sale described the 
property purchased as ‘“‘ The cottage & paddock 
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comprising 1 acre, 2 roods, 8 poles, situate at, etc., 
described in the particulars as Jot 1.” The 
description of Lot 1 in the particulars was: ‘‘ The 
property comprises 1 acre, 2 roods, 8 poles, situate, 
etc., consisting of a cottage & paddock in the occu- 
pation of Mr. P.”’ By the contract of sale, the 
title & conveyance were to be completed according 
to the conditions of sale. One of these was 
“The property comprised in the particulars is 
presumed to be correctly described & the quantity 
of the land shall be taken as stated whether more 
or legs, although the title deeds state such quantity 
to be less, without any compensation on cither side 
& no other evidence of identity shall be required 
than that furnished by the title deeds, the 
statements therein shall be deemed conclusive 
evidence of the identity of the property.” On 
default of completion the deposit money was to be 
forfeited. The vendor dehvered an abstract of 
title to 3 roods, 22 poles only :—Held: the mere 
fact of a title to land described as consisting of 
3 roods, 22 poles, being made by the vendor, did 
not, under the circumstances, authorise the pur- 
chaser to contend that the title had not been made 
according to the conditions of sale, & he was 
bound to complete.— NICOLL v. CHAMBERS (1852), 
11 C¢. B. 996; 1388 BK. R. 7703; sub nom. NicHon. 
v. CHAMBERS, 21 L. J. C. P.54 5 18 1. 'T. O. S. 248. 
ain :—Mentd. Fariner v. Turner (1899), 15 T. L. RR. 





(e) Necessity for Concurrence of Third Party. 


630. Execution by necessary party requiring 
power of attorney.|— BEAUFORT (DUKE) v. GLYNN, 
No. 604, ante. 

631. Of tenant for life.|—Where by the terms 
of a devise or settlement of real estates the consent 
of the tenant for life is necessary to enable the 
trustees to sell the estates, upon a bill filed by the 
trustees to compel the specific performance of a 
contract for sale pltfs., in order to obtain a decree 
for specific performance at the hearing, must. 
prove that the requisite consent to the contract 
was given before the filing of the bil. It is not 
sufficient for the purpose of obtaining an immediate 
decree to prove that such consent was given before 
the hearing. 

The contract on which an immediate decree for 
specific performance is sought must have been 
complete in all its essential parts before the filing 
of the bill.—ADAMS v. Broke (1842), Y. & C. Ch. 
Cas. 627; 62 K. R. 1046. 

632. Of judgment creditor.}—An unmarried 
female was appointed by a testator sole trustee 
for sale of real estate, & to stand possessed of the 
clear proceeds as to one-third for herself, & as to 
the other two-thirds for A. & B. Testator died in 
1856. On Sept. 14, 1847, the trustee married. 
On Oct. 14 following, she, as such sole trustee, 
entered into a contract to sell part of such real 
estate. After the dehvery of the abstract of title 
& the draft conveyance prepared, two judgments 
against her husband were duly entered up & 
registered :-- Held: (1) the husband & wife could 
execute a proper conveyance of such real estate 
to the purchaser under the contract for sales ; 
(2) the judgment creditors were not necessary 
parties to such a conveyance.-DRUMMOND v. 
Tracy (1860), John. 608; 29 L. J. Ch. 304; 1 
L. T. 364; 6 Jur. N.S, 369; 8 W. R. 207; 70 
E. R. 562. 


Annotation :——Generally, Mentd. Re Solomon & Davey (1875), 
10 Ch. D. 366, n. 
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Sect. 10.—Non-performance of conditions and essen- 
lial terms: Sub-sect. 2, A. (e), (f) & (g) 7. & ti. | 


633. Of beneficiarles under will.] — Testator, 
after devising real estate to trustees upon trust to 
sell & hold the proceeds in trust for his sons & 
daughters, declared that no sale should be made 
without the consent of his sons & daughters. Bya 
subsequent clause of his will be settled the share of 
each son & daughter upon him or her & his or her 
issue, or in default of issue, as he or she should by 
will appoint :—Held: after the death of one of 
testator’s daughters without issue, the trustees 
could not) enforce specific performance of an 
agreement for the sale of testator’s real estate with 
the concurrence of the surviving children & the 
appointee of the deceased daughter.—SykgEs v. 
SHARD (1863), 2 De G. J. & Sm. 63 33 Beav. 114; 
3 New Rep. 144; 348 1. 7. Ch. 181; 9 1. T. 430; 
0 Jur. N.S. 1262; 12 W. R. 117; 46 E.R. 276, 
L. JJ. 

Annotations :—Mentd. Jefferys v. Marshall (1870), 23 L. T. 

519; Re Goswell’s Trusts, [1915] 2 Ch. 106. 

634. .]|—Testator devised lands, subject to 
a charge of £3,000 for his wife, & a charge of debts, 
if his personal estate should be deficient, upon 
trust to pay rents & profits to his wife for life, & 
afterwards for the children of his brother, as the 
exor. & trustee of the will should appoint, upon the 
youngest attaining twenty-one. The woll also 
gave the trustee a power of sale. All the existing 
children having attained twenty-one, the widow 
& the brother stall living, the trustee appointed in 
their favour. Thirteen years after testator’s 
death he sold the premises by auction. The 
purchaser required the concurrence of the ap- 
pointees, as beneficiaries & necessary parties to the 
sale. On a suit for specific performance :---Held : 
their concurrence was not necessary, & the ct. 
enforced the contract.—GhkELTHAM vv. COLTON 
(1865), 84 Beav. 615; 6 New Rep. 311; 13 L. T. 
34; 11 Jur, N.S. 848; 13 W. RR. 1009; 55 Ie. R. 773. 


Annotations :-—Mentd. Bauk of Ircland « McCarthy, [1898] 
A.C. 1813 dtc Richards, Uglow v Richards, [1902] 1 Ch. 
76. 





to trustees upon trust for A. for life, for her sole & 
separate use, & after her decease 1n trust for such 
person as she should appoint; & A. conveyed to 
B. :—Hleld ; on a conveyance to a third party, CG, 
A. being still hving, the trustees were necessary 
partics.—HALL v. LONDON, CHATHAM & Dover 
Ry. Co. (1866), 14 L. T. 351. 

Of mortgagor.|—See MorTGAGE, Vol. XXXV., 
p. 489, Nos. 2211-2214. 

Parties to make conveyance generally.|~~— See 
SALE OF LAND, Vol. XJ... pp. 271-274. Nos. 
2365-2387. 


(f) Non-Disclosure. 

636. Undisclosed covenant.|-—Bristow v. Woop 
No. 1585, post. 

637. Purchaser with constructive notice.| 
—A purchaser, on contracting to purchase a lease- 
hold interest near London at rack rent did not 
ask to see & was not shown the lease. On investi- 
gating the title it appeared that the lease contained 
a covenant not to assign without the lessor’s 
licence. The vendor sought specific performance : 
—Held: such a covenant, though not a usual 
covenant is so common & ordnary in & near 
London & its existence was no answer to such a 
claim.—-STRANGWAYS v. Bisnop (1857), 29 L. T. 
O. S. 120. 

638. Undisclosed easements.) The owner of 
land situated on an acclivity. conveyed by a deed 
of 1816 a portion of lower Jand, with liberty to 
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enter on upper lands, & fetch water from a spring 
& to cut open, cleanse & cover in such gutters & 
drains as might be necessary for the purpose of 
conducting the spring to the conveyed land; & 
also with liberty to pass & repass for ingress & 
egress on the upper land around or adjoining the 
conveyed land, & to put any ladders against the 
cottages then intended to be built upon the con- 
veyed land. By another deed of 1820 other part 
of the lower land was conveyed, with liberty to 
take water from specified springs in the higher 
Jand, & to make such reservoirs in a particular 
field, part thereof, as might be necessary for taking 
up water for family use & other necessary purposes, 
& with liberty to pass for ingress & egress in the 
upper land surrounding or adjoining the conveyed 
land. By other deeds of 1824 other portions of the 
lower land were released, with all watercourses, 
particularly as same ran to an inn on the con- 
veyed land from the upper land. By other deeds 
of 1825 further portions of the lower land were 
released, with liberty to fetch water for family & 
domestic uses at a well on the higher land. 

By other deeds of 1834 other part of the lower 
land was released with liberty to the relessee to 
make a covered goit, or watercourse across the 
bottom pait of a field, part of the upper land, & 
to open & repair the same when necessary. Several 
years afterwards the upper land was sold, accord- 
ing to a particular deseribing it as fit for building, 
& subject to conditions of sale, providing that if 
any mistake were made in the description of the 
premises or if any other error should appear in 
the particulars such error or omission should not 
annul the sale, but compensation should be given 
or taken. The existence of the easements was not 
stated in the particulars or conditions :—Held : 
(1) the existence of the easements granted by any 
one of the deeds of 1816, 1820 & 1834 alone con- 
stituted a material defect in the title to the upper 
land; (2) the existence of the casements granted 
by the deeds of 1825 & 1825 would have been 
alone sufficient to render the title subject to such 


635. Of trustees.|—Where property was devised | serious doubt that a purchaser could not be com- 


pelled to accept it; (8) under the circumstances, 
& inasmuch as the whole purchased land did not 
exceed 30 acres, the purchaser could not be com- 
pelted to take the title, with compensation as to 
the Jands prejudicially affected, which admeasured 
about four acres & a half.—-SHACKLETON v. Sut- 
CLIFFE (1847), 1 De G. & Sm, 609; 10 L. T. 0.8. 
411; J2 Jur. 199; 63 KB. R. 1217. 
stnnotations — Generqlly, Retd. Manson +, Thacker (1878), 
7 Ch DVD. 620, GW. Ry eo Vipher (1905), 74 L. J. Ch. 
241. Yandle vv. Sutton, Young 7. Same, (1922) 2 Ch. 199. 
639. .|-—— Trustees put up for sale by auction 
two adjoining freehold properties. Lot 2 was a 
hotel standing in its own grounds & approached 
from the main road by a carriage drive. Lot 3 
was a house the only access to which from the road 
was by a carriage sweep opening into the carriage 
drive of lot 2. Both properties were leased, & the 
lease of Jot 2 reserved to the lessors a right of way 
over the carriage drive to get access to lot 3. By 
an error the particulars of sale of both lots 2 & 3 
made no mention of the right of way, but on the 
sale plan, which formed no part of the contract, 
it was apparent that the only access to lot 3 was 
over the carriage drive. By the conditions of sale 
the properties were sold subject to all rights of 
way & other easements ‘‘whether or not the same 
shall be mentioned ... in or upon the particulars 
... or the sale plan, if any... but if there shall 
be found to be any such... easement... not dis- 
closed or partially or inaccurately disclosed in the 
particulars ... or the sale plan, if any, such non- 
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disclosure or partial or inaccurate disclosure shall 
be deemed to be an omission or error within the 
meaning of the 15th clause.”’ By condition 15, 
‘af any error misstatement vr omission shall be 
discovered in the particulars of sale plan, if any, 
... the same shall no annul the sale, nor shall any 
abatement or compensation be allowed or paid 
by the vendor or purchaser.’ The lease of lot 2 
was produced to G., the purchaser, before the 
auction & was perused by his solr. G. was almost 
blind ; but the particulars were read to him, & 
he bought lot 2 with the intention of building over 
the carriage drive. The abstract included in the 
lease of lot 2, with a plan showing the carriage 
sweep to lot 3, but G.’s solr. made no requisition 
about it, & sent a draft conveyance of the property 
unincumbered in which the vendor’s solr. inserted 
a reservation of the right of way to lot 3. G. 
refused to accept this addition. The vendors 
brought an action for specific performance with 
the reservation, or, alternatively, rescission & 
retention of the deposit. G. counterclaimed for 
rescission & return of the deposit :—Held: the 
vendors were not cntitled to specific performance 
with a reservation of the right of way; there was 
not, in the circumstances, any patent defect on 
the title ; the condition as to errors only applied 
to errors Which were not known to the vendors ; that 
the purchaser was not bound to make a requisition 
as to the right of way, when the abstract showed 
a title to an unincumbered freehold ; & the pur- 
chascr was entitled to rescission & return of the 
deposit. SIMPSON v. GILLEY (1922), 02 L. J. Ch. 
194; 128 L. T. 622. 

Duty to disclose generally.|— See SAL OF LAND, 
Vol. XAL., pp. 131-186, Nos. 1055-1075. 


(g) Title Depending on Construction of Documents. 
i. In General. 

640. Inaccurate document.|—A. being entitled 
under his marriage settlement, to a lite interest 
In certain frechold estates, with remainder to the 
use of trustees for a term of a thousand years, to 
secure a& jointure & portions, with remainder to 
himself in fee, conveyed part of the lands to B. in 
fee, in exchange for other lands. H.’s heir after- 
wards having contracted for the sale of the land. 
the purchaser refused to complete the contract, 
on the ground that A. had no power to exchange 
the lands in fee. The vendor then procured the 
execution ot certain deeds, with a view of bringing 
the exchange within the terms of a power of sale 
«& exchange, given to the trustees under the scttle- 
ment :—Held: under these circumstances, & 
likewise on the ground that the after executed 
deeds were grossly inaccurate, the purchaser was 
not bound specifically to perform the agreement. 
COWGILL v. OXMANTOWN (LORD) (1839), 3 Y. & C. 
Ex. 369; 3 Jur. 8318; 160 16. R. 745. 

Annotation > ~- Refd. Garnett v. Acton (1860), 28 Beav. 333. 

641, Act of Parllament—Sale under statutory 
powers——Inconsistent statutory provisions. |—Trus- 
teces were empowered by Act of Parhament to 
sell & exchange all or any of the hereditaments 
mentioned in the schedule to the Act, amongst 
which was a farm, called the Mountain Farm, 
parcel of the manor of W. In the body of the act 
there was a proviso that the manor of W. should 
not be sold. The trustees having contracted to 
sell the Mountain Farm :—Held: the purchaser 
was not bound to accept the title.-- LINCOLN 
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6441. Question turning on general rule 
of construction.|—By tbe terms of tho 


J.—--VOL. XL, 


whole will it was doubtful whether the 
testator so used the word “‘ heir ”’ as to 
mako the rule in Shelley’s Cuse applic- 
able, & thereby confer a fee simple on 
the devisce :—Held : the devisce could 
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(EARL) v. ARCEDECKNE (1841), 1 Coll. 98; 63 
Ik, R. 338, 
Annotation :—Refd. Pyrke v. Waddingham (1852), 10 Hare,1. 

642. Sale by personal representative of assignee 
of mortgagee—Under power of sale given to original 
mortgagee.]—The administrator of the assign of a 
mtgee. who has obtained a conveyance from the 
heir of such assign to a trustee for himself, can 
exercise a power of sale given by the mtge. deed 
to the original mtgee., his heirs, exors., admini- 
strators, & assigns, with a direction that the 
receipts of the same persons should be good dis- 
charges; for the legal representatives of an 
‘assign,’ must be considered to be assigns within 
the meaning of such a power.—SALOWAY tv. STRAW- 
BRIDGE (1855), 1 K. & J. 3871; 3 Eq. Rep. 8433 24 
L. J. Ch. 93 5 3 W. R. 335; 69 BK. R. 502; affd., 7 
DeG.M.& G. 5043; 251... Ch. 121; 1 Jur. N.S. 
1194; 4W. R34, L. JU. 
annotations :—- Consd. Ashton vr. Wood (1857), 30 L. T. Q. 8S. 

85. Refd. te Rumney & Smith, (1897) 2 Ch. 351. 

643. Ambiguous document.|] —- ALEXANDER 7. 
Minus, No, 595, ante. 


: ii, Walls. 

Construction of wills, generally, see WILLS. 

644. Question turning on general rule of con- 
struction.|—Testator pave his estates to trustees 
upon trust to pay the rents to his two daughters, 
both then unmarried, in equal shares during their 
respective lives “ independently of the control of 
any husband or husbands with whom they or 
either of them might happen to intermarry 3) & 
after their respective decease, upon trust to convey 
the estates “ unto & equally between the respective 
husbands of them, my daughters, to hold them 
respectively, & their respective heirs & assigns ”’ ; 
witha proviso. that if either of his daughters should 
‘depart this life unmarried,” her share should go 
to the survivor for her hfe, & on her decease the 
whole should be conveyed to the husband of the 
surviving daughter. Both daughters married. 
One died in the hfetame of her husband. Then the 
husband of the other died, having devised his 
mterest in the estate to his wife absolutely :— 
Aeld: the surviving daughter could make a good 
title to a moiety of the estate; for a gift to an 
unmarried woman for life, with remainder in fee 
to her husband, gives an indefewibly vested 
remainder in fee to her first husband; as the 
question turned on a general rule of construction, 
unaffected by any special context in the will, 
the title would be foreed on a purchaser,--- 
Raproryp ov Whais (1871), 7 Ch. App. 7; 41 
L. J. Ch. 19 25 L. T 720; 20W. &. 132, L. JJ. 
wfnnolations -——Refd. Bell «© Holthy (1873), L. R. 15 Kaq. 

178. dee Grayson (1879), 18 L. J. Ch. 38643 Re Allsop & 

Joy's Contract ((889), 61 1. T. 213 He Drew, Drew v. 

Drew, [1899] L Ch. oJ36. 

645. Condition for forfeiture-— Uncertain in 
terms.]-—Devise of several estates to A. for life 
with remainder to trustees to preserve contingent 
reinainders, with remainder to the first & other 
sons of A., in tail male, wits divers remainders over 
with power to the persons from time to time 
entitled to the estates devised, to lease all such 
estates except an estate called Juts; & with a 
direction that the persons who should be entitled 
to & possessed of the devised estates should not 
lease the estate called Juts or any part thereof, & 
that every such person should live & reside on the 
estate called Juts; & for default thereof, all the 





not get specific performance of a con- 
tract for the purchase of land, his title 
to which depended on the will.—Gar- 
eee uv. OLIVER (1901), 8 B. Cc. R. 89, 
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Sect. 10.—Non-performance of conditions and essen 
tial terms: Sub-sect. 2, A. (g) ti.) 


devised estates to go over to the person next in 
succession as if the person refusing or neglecting 
to reside or live at Juts was actually dead. Ina 
suit by parties making title under a recovery 
suffered by A. & his eldest son against a purchaser 
for specific performance :—Held: it was too un- 
certain what testator meant by the words live & 
reside for the ct. to determine that there had been 

a forfeiture & a specific performance decreed.—- 

FILLINGHAM v. BROMLEY (1823), Turn. & R. 530; 

37 KE. R. 1204, L. C. 

Annotations :-—Consd. Walcot. v. Botfield (1854), Kay, 534. 
Refd. Jeffreys v. Jeffreys (1901), 84 L. T. 417. entd. 
Potter v. Richards eee 24 L. J. Ch. 488; Clavering 
v. Ellison (1859), 7 H. L. Cus. 707; Duddy v. Gresham 
(1878), 39 L. T. 48; May v. May (1881), 44 L. T. 412; 
Re Tyler (1901), 45 Sol. Jo. 204; Re Vivian, Vivian rv. 
Swansea (1920), 36 '. L. It. 222, 

646. Devise for payment of debts—One estate 
to be sold if other estate not sufficlent—Necessity 
for proof that debts not paid.J|—Testator devises 
lands in trust for the payment of his debts 
generally, & desires that his estate at A. shall be 
sold first, & if the produce of that estate be in- 
sufficient, then his estate at B. A. purchaser will 
not be compelled to accept the title to B., unless 
the ct. is satisfied beyond suspicion that the debts 
have not been paid.—PrEence v. Scorr (1835), 1 
Y.& UC, fx, 257; 41.3. Ex. Eq. 36; 160 1, R. 105. 

647. Implied power of sale to executor.|— 
A general charge of debts on the real estate gives 
to the exors. an nuphied power of sale. 

Testator ordered his debts & legacies ‘ to he 
paid & discharged out of bis real & personal 
estate.”’ Tle subsequently devised his real estates 
to trustees for five hundred years, & subject 
thereto, to his five sons as tenants in common in 
fee “upon condition’ that they should pay, in 
equal shares, certain legacies & his debts; & in 
case any son should neglect to pay his portion, the 
trustees of the term were, out of the rents of his 
share, to raise the amount. Ile appointed the five 
sons exors. ‘Thirty-three years after the death of 
testator, the surviving exors. sold the estate, as 
they alleged, to pay the debts. ‘She ct. held, that 
they had power to sell, & deerced a specific per- 
formance against the purchaser.—WRIGLEY v. 
SYKEs (1856), 21 Beav, 337; 25 L. J. Ch. 458; 
26 L. T. O.S. 252; 2Jur. N.S. 78; 4 W. R. 228; 
52 EK. R. 889. 

«i nnotations ;—-Mentd. Poad v. Watson (1856), 6 Kk. & B. 
618; fe Whistlor (1887), 85 Ch. D. 561, 

648, Devise to trustees for certain purposes—- 
Power to trustees to sell fee simple.j)—tHic\rsnEN 
v. WILLIAMSON (1836), Donnelly, 6; 47 HK. R. 190. 

649, Revocation of appointment of one 
trustee—Appointment of new trustee—Sale by 
trustees of after-acquired lands.} —'l'estator, by his 
will, made a general devise of bis lands to A. & b., 
as trustees, upon certain trusts for sale, for the 
benefit of his famuy; he then purchased other 
lands, & afterwards made a codicil to his will, 
whereby, after reciting the devise of his lands by 
his will to A. & H., & that he was desirous of 
revoking the appointment of B. as trustee of his 
will, he revoked & made void the appointment, 
devise, & gift, in the will contained, so far as 
regarded B., & appointed C. to be a trustee, to 
act in conjunction with A. in the place of B.:— 
Held: (1) a purchaser from A. & C., of the after- 
acquired lands, could not be compelled to accept 
the title, on a bill being filed by A. & ©. against 
ium, unless the heir-at-law would concur with 
them in the conveyance; (2) in a doubtful case 
of title, where the doubt is only removed at the 
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hearing by an act of pltfs. that pltfs. must pay 
dete sGaste< “Acuray v. WAUGH (1839), 9 1. J. Ch. 
31; 4 Jur. 572, 1. ©. 


{ o Uy, Mentd. Doo d. York v. Walkor 
a Ss Mo RW. Bots Hughes v. Hosking (1856), 11 


Moo. P. C. C. 1, 

650. Devise to trustees for sale—Sale by devisees 
of surviving trustee.]——(1) Devise to trustees & the 
survivor of them, & the heirs & assigns of such 
survivor, upon trust to sell, the surviving trustee 
having devised the trust estate to persons who sold 
& who filed a bill to enfurce specific performance 
of the contract to sell: —Held: there was sufficient 
doubt upon the point to prevent the ct. from 
forcing the title upon the purchaser. 

(2) Vendors who by the contract bound them- 
selves to make out a good title to all the lands 
included in the contract, but were unable to show 
a title to one three hundred & thirtieth part, not 
necessary to the enjoyment of the other parts 
included in the contract, which provided for com- 
pensation for errors in dimensions in the land, the 
bill averring that they could make title to all the 
lands sold, seeking specific performance as to all :— 
eld: it was not competent to the vendors at the 
hearing to seek specific performance with compen- 
sation. —ASHTON v. Woon (1857), 8 Sm. & G. 436 ; 
30 1.1.0.8. 853 3 Jur N.S. 116145 65 H.R. 727, 


Annotations -—.1s to (1) Consd, Stevens 7. Austen (1861), 3 
ke. & 1. 685: Oxborne to Rowlett (1880), 13 Ch. D. 774. 


651. Power of sale to surviving executor.|— 
Testator, after directing all his just debts to be 
paid, devised a frechold messuage to his wife “‘ for 
her natural life, with liberty to sell it in caso a 
good offer is made, & invest the proceeds of it in 
the 5 per cent. stock, for her benefit durmg her 
hfe.’ In a subsequent part of the will testator 
said, ‘1 desire that at the death of my wife, the 
residue of my estate may then be collected, in- 
cluding the proceeds of the house & lot, if not 
previously sold, to be then disposed of to good 
advantage, to be divided as follows,’ ete. Ie 
appointed his wife & others to be extrix. & exors. 
After the death of the widow, the surviving exor. 
contracted to sell the messuage. <A bill beimy filed 
for specific performance :—Held: the surviving 
exor. had, under the will, a power of sale.—-FORRES 
v. Peacock (1840), LL Sim. 152; 9 L. J. Ch. 367 ; 
5Y MW. R. 8382. 
zs iset NB : —Consd. Stroughill«. Austey (1852), 1 De G. M. 

OD. 





652. Power of sale to heir of surviving trustee— 
Sale hy devisee of surviving trustee.|-——Testator de- 
vised his real estates to A., L., & C.,in trust that 
they, or the survivors or survivor of them, or the 
heirs of the survivor, should, as soon as con- 
veniently might be after his decease, but at their 
discretion, sell the same; & he empowered them 
& their heirs to make contracts with & convey- 
ances to the purchasers; & declared that the 
receipts of them or the survivors or survivor of 
them, or the heirs, exors. or administrators of such 
survivor, should be good discharges to the pur- 
chasers; & he directed that they, their heirs, 
administrators, & assigns, should hold the pro- 
ceeds of the sale upon certain trusts. A. & B. 
disclaimed, & C. alone acted. He devised the 
estates to M. & N. upon the trusts affecting the 
same, After his death, M. & N. agreed to sell the 
estates to P.:—Held: M. & N. were not entitled 
to execute the trust for sale, as they were the 
devisees & not the heirs of C.—CookE v. CRAWFORD 
(1842), 18 Sim. 91; 11 L. J. Ch. 406; 6 Jur. 
Se ae ead: Macdonald v. Walker (1861), 14 Beav 

q + don v. a . . 
mao “Expld. stare e. Bennett, (1852), 6 De G. & St. 


5. std. Saloway v. Strawbridge (1855), 1 K. & J 
BTS eciesee v. Wood (1857), 3 Sin. & G, 436 all v 
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. 585. nsd. Stevens v. Auste 

mete ee k 1S a5) Re Moon ie Hallett (isso 12 

Ub. D. 143. Dbtd. & N.F. Osborne to Rowlett_(1880), 
13 Ch.D. 774. Consd. Re Rumney & Smith, 11897) 2 Ch. 
351. Refd. Titley v_ Wolstenholme (1844), 3 L. T. 0. S. 
979; Lane v. Debenham (1853), 14 Hare, 188; Ie Crun- 
den & Meux’s Contract, [1909] 1 Ch. 690. 

653. -|—- Copyhold hereditaments 
were devised to three trustees, & their ‘ heirs, 
exors., & administrators,” in trust for two tenants 
for life cioeceiaoaligs © with a power to the trustces, 
& the survivors survivor of them, his heirs, 
exors., or adiinistrators, to sell same. The sur- 
vivor of the three trustees devised all estates 
vested in him as trustee to two trustees, whom he 
also appointed his cxors., of whom one was his 
customary heir; the two contracted to sell, & the 

urchaser declined to complete. On a special case 
stated for the opinion of the ct. :—Held: the title 
was too doubtful for the ct. to compel the pur- 

chaser to take 1t.-—--WILSON v. BeNNETT (1852), 5 

De G. & Sm. 475; 21 L. J. Ch. 741; 19 1. TT. O. 8. 

243; 16 Jur. 966; 64 H.R. 1205. 

Annotations :—Folld. Macdonald ». Walker (1851), 14 Beav. 
556. Consd. Stevens v. Austen (1861), 3 HK. & E. 685. 
Expld, Osborne to Rowlett (1880), 138 Ch. D. 774. Mentd. 
Hal] v. May (1857), 8 K. & J. 585. 

654. - -- ~---.|/---Devise upon trust that the 
trustees & the survivors & survivor of them, his 
hems & assigns, should, at such time as they should 
think most advisable, sell, & give receipts which 
should be good discharges ; with a power for the 
trustees or the survivor to appoint new trustees, 
in the usual form, The surviving trustee devised 
his trust estates : —Held : lis devisees could make 
a good title 5 & semble, the word © assigns ” would 
have been sufficient for this purpose, without the 
power to appoint new tirustees.—ITALL ov. May 
(1857), 8 WK. & J. 5855 26 L. J. Ch. 7913; 80 
L.'V. O.S. 643 3 Jur. N.S. 907; 5 W. R. 8693 69 
HK. RR. 1242. 


afrnotalions .- 
ns 











Consd. Osborne to Rowlett (1880), 13 Ch. D. 


i74+. Mentd. Jte Waidanis, Rivers v, Wardanis, [1908] 

1Ch 123, 

655. -~--- ---.]—(1) Where real estate is de- 
vised to trustees & “them heirs,’ omitting 


‘ assigns,” in trust for sale, the trust must be con- 
sidered as annexed, not to the person, but to the 
fee simple estate taken by the trustees, so that the 
trust can be executed by the devisees of trust 
estates of the surviving trustee. Testator by his 
will, dated in 1845, devised & bequeathed his real 
& personal estate to his wite for life, subject to the 
payment of his debts, & from & after her decease 
to A. & B., “ thei heirs, exors., & administrators, 
upon trust to sell & dispose thereof at such times 
& in such manner as they iny said trustees shall 
deem expedient.” A. & B. both predeceased the 
tenant for life, B., the surviving trustee, having 
devised his trust estates. Upon the death of the 
tenant for life, B.’s devisees contracted to sell part 
of the real estate of original testator :-—Held: 
L3.’s devisees could make a good titie, & one which 
the ct. would force upon a purchaser. 

(2) I cannot help saying that, in the interests of 
the purchaser, who has a right to be protected, the 
old rule was the best, namely that a doubtful title 
ought not to be forced upon a purchaser (J ESSEL, 
M.R.).—OsBORNE TO ROWLETY?” (1880), 18 Ch. D. 
774; 49 LJ. Ch. 310; 42 L. T. 650; 28 W. R. 365, 
-innotations :-—A8 to (1) Dbtd. Re Morton & Hallett (1880), 

15 Ch. D. 143; Re Crunden & Meux’s Contract, [1909] 

1 Ch. 690. Refd. Re Pixton & Tong's Contract (1897), 46 

W.R 187; Ae tumney & Smith, eae 2 Ch. 351. Aato 


2) Refd. Johnson v. Clarke, [1928] 1 Ch. 847. Generally, 
penta. Re Ravensworth, Ruvenusworth v. Tindale, {1905} 2 
ve a 


656. Vendor having vested remainder.]-—'l'esta- 
tor devised all his freehold estates in three several 
parishes to trustees, to hold to them, their heirs 
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& assigns for ever, upon trust to receive the rents 
& profits till C., his daughter came of age, with a 
provision for her maintenance, & to account for 
& pay the surplus rents upon her coming of age; 
from that period ‘ as to his estates ” to the use of 
the trustees, their heirs, & assigns, upon trust 
during the life of C. to preserve contingent re- 
mainders, C. & her assigns to receive the rents 
nevertheless during her life; after her death then 
to the use of all & every the children of C., share 
& share ahke, as tenants in common; in case C. 
should die under twenty-one & without issue, 
then the trustees were to account with & pay thee 
balance of the trust account unto & to the use of 
such person as should be the will be next in re- 
mainder, & entitled to the ‘“ aforesaid estates & 
hereditaments ” after the death of C.; in case C. 
should dic before she attained twenty-one, or 
surviving should die without lawful issue, then as 
to the aforcsaid estates to the use of F. in tail male 
with remainders over in default of such issue. C. 
attained twenty-one, married, & had six children. 
E., one of the children, contracted to scll her 
undivided sixth share in the devised estates 
expectant upon the death of C. On demurrer to a 
bill for specific performance against the mtended 
purchaser :—Held: there was a remainder in fee 
to the children of C. which vested at their birth, & 
lh. could make a good title to her share, which she 
had contracted to sell.--HAWKER v. SAUNDERS 
(1860), 2 I. VT. 182; 8 W. R. 332. 

657. Will relating to personal property — Land 
acquired after execution of will- - Intention of testa- 
tor to dispose of all property.]—--Testator com- 
menced bis will, by stating that he disposed of all 
his worldly estate & effects, & he directed his 
debts to be paid out of his personal estate, & also 
directed his exors. to make sale of all his stocks, 
shares, & securities, & such other part of lus per- 
sonal estate as was in its nature saleable, & to 
collect all sums due, & all other his estate, & con- 
vert same into money. After the date of his will 
testator acquired some frechold property, which, 
on his death, his widow, being sole extrix., put up 
for sale with the concurrence of mtgees., but the 
purchaser objected that she could not make a 
title. In a suit, for specific performance against 
the purchaser :—Held: the widow had a clear 
power to sell the real estate, & the title was forced 
upon him in the absence of the heir.—IAMILTON 
v. BUCKMASTER (1866), L. R. 3 My. 323; 36 
I. J. Ch. 583 15 L. 7.177; 12 Jur. N.S. 9865 15 
W. R. 149. 

658. Trustee with power to appoint new trustees 
--Tenant for life appointed as one trustee Sale 
by tenant for life as trustee.|~-Testator devised 
his real estate to trustees in trust for his wife for 
life, with remainder to EF. for life, with remainders 
over, & with a power of sale, at the discretion of 
the trustees or trustee for the time being, & with 
the usual power for the surviving or acting 
trustee or trustees, with the consent of the tenant 
for life, to appoint new trustees. The sole acting 
trustee appomted testatoi’s widow & If. new 
trustees jointly with himself. IF. being sole sur- 
viving trustee contracted for the sale of part of 
the property :—Held-: the power to appoint new 
trustees had been well exercised, there being 
nothing in the will to prevent the appointment of 
a tenant for life as trustee ; & F. could make a good 
title to the property, which the ct. could enforce 
upon a purchascr.—FoRSTER v. ABRAHAM (1874), 
L. R. 17 Kq. 351; 43 L. J. Ch. 199; 22 W. R. 386. 


Annotations :-—Refd. Hickley v. Hickley, Same v. Samo 
(1876), 2 Ch. D. 190; Re Komp’s 8. E. (1883), 24 Ch. D. 
485; Re Stamford, Payne v. Stamford, [1896] 1 Ch. 288 ; 
Montefiore v. Guedalla (No. 2) (1903), 73 L. J. Ch. 13. 
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Sect. 10.—Non-performance of conditions and essen- 
lial terms: Sub-sect. 2, A. (q) it., (A), (7) & (k).] 
659. Devise of copyholds— To pay or permit 
beneficiary to receive rents.|—Testator devised 
freehold & copyhold estates to trustees, their heirs, 
exors., administrators & assigns, upon trust during 
the natural life of his son A. to receive the rents & 
profits thereof, & to pay same to A. & his assigns 
during his life, or permit him to receive the same. 
After the decease of A., testator devised same to 
the sole use & behoof of the heirs of his body law- 
fully begotten. Testator appointed the trustees & 
another, exors., & declared that the receipts of his 
trustees & exors. should be good discharges. On 
demurrer to a bill for specific performance of an 
agreement for the sale of treeholds & copyholds :— 
Held: there was a legal estate in the trustees & 
their heirs during the life of A. in the copyholds, & 
demurrer allowed asto the copyholds.—BAKER v. 
WHITE (1875), L. BR. 20 Eq. 1663 44 L. J. Ch. 651 ; 

53 L. T. 347; 23 W. RK. 670. 

Annotations :--—-Refd. Allen 7. LBewsey (1877), 7 Ch. D. 
453; Re Allsopp & Joy's Contract (1889), 61 LL. T. 213; 
Re Brooke, Brooke v. Brooke, (1894) 1 Ch. 43, Re Town- 
send’s Contract, [1805} 1 Ch. 716; #¢e Brooke, Brooke t. 
Dickson, [1923] 2 Cth. 265. 

660. Sale of leaseholds by executor— Purchaser 
with notice that no debts of testator outstanding. | 
—Testator by his will appointed his wife sole 
trustee & extrix. thereof, & gave to her all his 
estate upon trust for sale or conversion for the 
benefit of herself during life or widowhood, & 
declared it to be his wish that, unless circumstances 
otherwise required it, his leasehold estates should 
not be converted during the life or widowhood of 
his wife, & at her death or marriage he bequeathed 
a leasehold house to his son. Highteen years after 
the death of testator the widow entered into a con- 
tract for sale of the leaschold house. Her solrs. 
informed the purchaser that there were no debts 
of testator remaining unpaid. No reason for 
selling was suggested. The purchaser objected to 
the title, unless the concurrence of the son was 
obtained, but this was refused :—Hecld : under the 
‘pele circumstances of the case, the purchaser 

aving actual notice that there were no debts of 
testator remaining unpaid, & no reason being 
suggested for the sale, the title was not one which 
ought to be forced on a purchaser.— Re VERRELL’S 

ConTRACT, [1903] 1 Ch. 65; 72 L. J. Ch. 445 87 

L. T. 521; 51 W. RR. 733; 47 Sol. Jo. 71. 

atnnoranion :—Refd. Solomon rv. Attenborough, [1911] 2 Ch. 


(h) Condition that Title be Accepted. 
See, generally, SALE OF LAND, Vol. XL., pp. 79, 
80, Nos. 609-0823. 
Proviso against impeachment of title—Sale by 
mortgagee under statutory powers.|—See, Morr- 
GAGE, Vol. XXXV., p. 512, Nos. 2424, 2425. 


(j) Defect Lectified. 

661. Rectification before hearing.|—Where the 
time, at which the contract was to be executed, 1s 
not material, & there is no unreasonable delay, the 
vendor, though not having a good title at the time 
the contract was to be executed, nor when the bill 
was filed, but being able to make a title at the hear- 
ing, is entitled to a specific performance.—WyYNN 
v. MORGAN (1802), 7 Ves. 202; 42 E. R. 82. 
Annotation :—Consd. Halkett v. Dudley, [1907] 1 Ch. 590. 

662. -|—Jf on a bill for specific perform- 
ance by the vendor a good title can be made before 
or when the cause comes on upon further directions, 
a specific performance will be decreed.—PATON v. 
ROGERS (1822), 6 Madd. 256; 56 E. R. 1088. 

Anno ation (Rel. De Visuic ¢, De Visme (1849), 1 Mac. 





SpecIFIC PERFORMANCE. 


663. ——.]—-CoOWGILL v. OXMANTOWN (LORD), 
No. 640, ante. 

664. J—Upon a bill filed by a vendor 
for the specific performance of the contract, it 
appeared, that he could make a good title before 
the commencement of the suit, but did not show 
a good title to the purchaser until afterwards :— 
Held: though a specific performance must be 
decreed, the purchaser was entitled to the costs 
of the suit generaJly.—TOWNSEND v. CHAMPER- 
NOWNE (1839), 3 Y. & C. Ex. 505; 160 E. R. 801. 








665. .}—MURRELI. v. GOODYEAR, No. 599, 
ante. 
666. -——- Not complete before bill filed.|—It 


being necessary, in order to make a title perfect, 
that a recovery should be suffered for the purpose 
of barring an old estate tail vested in a person who 
was not a trustee for the vendor, the deed making 
the tenant to the pracipe & the warrant for suffer- 
ing the recovery were executed before the filing of 
the bill for specific performance, but the recovery 
was not completed till a few days afterwards :— 

Held: a good title was not shown before the com- 

mencement of the suit. A person, who purchases 

two lots is not justified in refusing to perform his 
contract for the purchase of the second lot, because 

a good title is not shown to the first lot.—LiEWIN v. 

GuEsT (1826), 1 Russ. 325; 38 I. BR. 126. 

667. Advantage arising on either side after 
contract—Effect of—-Where title accepted.| —-Whcere 
a purchaser has actually accepted a title after con- 
tract of sale, if advantage arise on either side before 
the execution of the conveyance as by the lapse of 
a life in the mean time, a ct. of equity will enforce 
a specific performance without regarding which 
party may happen to be benefited or prejudiced 
by the accident of unforeseen events, but where the 
title had not been accepted, the ct. refuses to 
decree performance (MACDONALD, ©.B.).--WYVILL 
v. EXETER (Bp.) (1815), 1 Price, 292; 145 bK. R. 
1406. 

668. --—— ~— -— Where title not accepted.|— 
WYVILL v. EXHTER (BP.), No. 667, ante. 

669. Whether court will allow time for rectifica- 
tion.|—In a suit for specific performance, where 
the vendor cannot make a good title, when the 
cause comes on to be heard on further directions, 
the ct. will not allow the cause to stand over, in 
order that he may be able to cure the defects in 
his title—BOSWELL v. MENDHAM (1823), 1 L. J. 
O. 8. Ch. 160. 

670. Title acquired after conveyance.|---J. S., 
under the behef that he had the fee simple in an 
estate subject to a life interest in his mother, 
conveycd all his interest to trustees for the benefit 
of las creditors. The conveyance contained 
covenants for title & for further assurance. It 
turned out that at the time of the conveyance 
the mother had the fee simple, which, upon her 
death descended to J. S. as her heir-at-law :— 
Held: although no estate passed by the con 
veyance, yet the transaction amounted to a 
contract for sale of the specific estate, & J. S., 
unless he could set aside the contract for fraud, 
was in equity compellable to carry it into execu- 
tion. —SMITH v. BAKER (1842), 1 Y. & C. Ch. Cas. 
2233 62 E.R. 864. 

Annotations :—Refd. Smith v. Osborne (1857), 30 L. T. 0. 8. 
57. Mentd. /ee Bridgwater’s Settlmt., Partridge v. Ward, 
{1910} 2 Ch. 342. 

671. Power of sale to trustees of testator—& 
heirs of survivor—Sale of devisee in trust of sur- 
vivor—Release by cestuis que trust.|—-Testator gave 
a power of sale to two trustees & the survivor, 
‘his heirs, exors. & administrators’ :—Held: a 
title dependent on a sale by the devisee in trust 
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of the survivor, was too doubtful to force on a 
purchaser ; & the defect was cured, by the release 
of all the cestuis que trust to the representatives 
of the surviving trustee.—MACDONALD v. WALKER 

(1851), 14 Beav. 556; 51 I. KR. 399. 

Annotations :—-Consd. Osborne to Rowlett (1880), 13 Ch. D, 
774. Refd. Lane v. Debenham (1853), 11 Hare, 188, Ite 
Morton & Hallett (1880), 15 Ch. D. 143. 

672. Purchaser having means of curing defect.| 
—Deft. purchaser in possession, who, by decree 
directing an inquiry as to title, was ordered to 
pay into ct. the interest on his purchase-money ; 
the decree also declaring the purchase-money a 
hen on the estate :—Held : not entitled to dismiss 
the bill for specific performance, although the 
certificate was that pltf. could not show a good 
title, it appearing on the evidence that deft. had 
since the purchase, by his own act, acquired the 
means of curing the defect in the title.—Htmus v, 
Pocock (1866), L. TR. 1 Hq. 662; 14 L. I. 127; 
12 Jur, N.S. 223; 14 W. I. 495. 

673. Rectification after reference as to title.|— 
A person contracted to sell an estate, who at the 
time of the contract had no legal or equitable 
title to if by reason of the allenage of a party 
through whom he claimed. he purchaser by bis 
own inquiries ascertained the detect of title, but 
did not, till after some months of negotiation 
with the vendor repudiate the contract. The 
vendor then filed his bill tor specific performance, 
&, pending the investigation of the title m the 
master’s office, obtained a grant of the estate 
from the Crown :—-Held: he was entitled to a 
decree.—HyYSTON v, SIMONDS (1842), 1 YY. & C. 
Ch. Cas. 6083; 11 T. J. Ch. 376; 6 Jur. S17; 
62 E.R. 1088. 
zinnotation -—Consd. Halkett . Dudley, [1907] 1 Ch. 

674. -|}—The purchaser of a house in 
London having taken various objections to the 
title, the vendor filed a bill for specific performance, 
& obtained the usual reference as to title. All the 
above objections were overruled 3; but before the 
certificate had been signed, the purchaser dis- 
covered in a long blank wall, which formed one 
side of the house, & fronted on a street, a stone 
with an inscription dated in 1776, stating that the 
wall had been built by & belonged to the Hast 
India Co., who had thrown the adjoining ground 
into the street. It turned out that the wall had 
been rebuilt in 1831 by the tenant of the house, 
and the stones set up again; but under what 
circumstances did not appear. No rent had from 
that time been paid to the co., nor any acknow- 
ledgment, of their title given ; but their successors 
In title, on being applied to, claimed the wall as 
theirs, & the vendor obtamed a release from them : 
—Held: (1) the vendor had not a good title 
when the bill was filed, for there was no ground 
for holding a title to have been gained by posscs- 
Sion adverse to the East India Co.; (2) the 
vendor was to blame, as he might, with reasonable 
diligence, have informed himself of this defect 

efore selling, & therefore, although he had been 
night on all points which arose before the bill was 
filed, he ought not to receive costs. 

In almost every case it is the duty of a vendor 
where there is no question but that of title between 
him & the purchaser, to avail himself of the 
Opportunity of having an immediate reference as 
to title & so saving the multiplication of unneces- 
Bary costs (JAMES, L.J.).—PHILLIPSON v. GIBBON 








PART III. SECT. 10, SUB-SECT. 2.— 
A. (k). 
d. Title subject to approval of so- 


silor of vendee.J—It was agreed by 
between a vendor & purchaser, that 


so soon as a title satisfactory to the 
solrs. of the vendee could be afforded 
him, the vendece should 
land for $4,000 cash :—Held 
absence of mala fides, the approval of 
the title by the solrs. of the vendee was 
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(1871), 6 Ch. App. 428; 40 L. J. Ch. 406; 24 
L. T. 602; 85 J. P. 676; 19 W. R. 661, L. JJ. 


Annotation :—As to (2) Refd. Union Lightorage Co. v. 
London Graving Dock Co., [1902] 2 Ch. 557. 


(k) Other Cases. 

675. Settlement discovered after purchase.) — 
BEATNIFF v. SMITH (1727), 1 Eq. Cas. Abr. 357 ; 
21 K. BR. 1100. 

676. Title under will not proved against heir.]— 
One articles to buy land & the title is under a will 
not proved in equity against the heir; yet in 
some cases equity will compel the purchaser to 
accept the title —CoLTon v. WILSON (1733), 3 
D. Wms. 190; 24 BK. R. 1025. 
winnotations -——Consd. Boyse tv. Rossborough (1854), 3 

De G. M. & G. 817. Refd. A.-G. v. Sitwell (1834), 1 Y. & 

C. Ex. 559. 

677. Transfer of lease by unattested will -— 
Lease devolving on heir as special occupant.|— 
Testator devised all his manors, messuages, lands, 
tenements, tithes, & hereditaments, & all his real 
estate whatsoever ‘‘ except what is hereinafter 
mentioned _& devised ” to the use of all his children 
successively in strict settlement. He gave part 
of his personal estate specifically ; & directed the 
residue to be laid out in land to be settled to the 
same uses as his real estate; but afterwards by a 
testamentary paper unattested he disposed of 
his personal estate otherwise: the heir contracted 
to sell lease of rectory ; & upon a case directed 
to the (t. of K. B. on his bill for specific per- 
formance the certificate was, that the lease did 
not pass by the will, but devolved on the heir as 
special occupant; but the Lord Chancellor con- 
sidered that title too doubtful to be forced on a 
purchaser.—SNEFFIELD v. MULGRAVE (LORD) 
(1795), 2 Ves. 526; 30 E. R. 758, L. C. 

Annotations :-—Apld. Willcox v. Bellacrs (1823), Turn. & R. 
491. Consd. Fitzroy v. Howard (1828), 3 Russ. 225. 
Apld. Pyrke « Waddingham (1852), 10 Hare, 1. 

678. Validity of deed depending on bona fides 
of transaction—Bona fides collected from extrinsic 
circumstances.|— Where the validity of a decd 
depends upon the bona fides of the transaction to 
be collected from extrinsic circumstances, a ct. 
of equity will not compel a purchaser to accept a 
title under the deed, because neither the purchaser 
nor the ct. has adequate means of ascertaining 
those circumstances.—HARTLEY v. SMITH (1819), 
Buck, 368. 

Annotations :—Apld. Pott v. Turner (1830), Le. & Welsb. 
293. Consd. Cattell ve. Corrall (1810), 4 Y. & C. Ex. 228. 
Apld. Pyrke v. Waddingham (1852), 10 Hare, 1. 

679. Title depending on recovery suffered by 
tenant in tail—Reversion vested in Crown by 
attainder.|—A title, depending upon a recovery 
suffered by a tenant in tail of lands, the reversion 
of which had vested in the Crown by attainder of 
the reversioner is not such a title as a purchaser 
is bound to accept.—BLossE v. CLANMORRIS 
(1821), 3 Bli. 62; 4 EB. R. 527, H. L. 

Annotations :-—Consd. Pyrke 7. Waddingham (1852), 10 
Bares A Refd. Collard +. Sumpson (1853), 4 De G. M. 
& G. 224. 

680. Descent of estate to infant heir.] — (1) 
Great delay in the completion of a contract is no 
defence to a purchaser who has himself been 
accessory to that delay. (2) Where a contract 
of purchase is made & delay is occasioned by the 
purchaser, & during that delay the legal estate 
descends to an infant heir, the purchaser cannot 


a condition jdaeet ere to the right of 
the vendor call for a specific per- 
formance of the eement.—BOULTON 


urchase the 
v. BETHUNE (1874), 21 Gr. 110, 478.— 
CAN. 


: in the 
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Sect. 10.—Non-performance of conditions and essen- 
lial terms: Sub-sect, 2, A. (k).] 


avail himself of that difficulty in the title to 

protect himself from specific performance. 

Qu. : whether the descent of the legal estate to 
an infant heir, after the contract, will prevent 
the ct. from decreeing specific performance, where 
there has been no improper delay on the part of 
the purchaser.—KING 7. TURNER (1824), 3 L. J. 
O. S. Ch. 58. 

681. Title under assignment for benefit of 
creditors.|—A purchaser is not bound to take a 
doubtful title. Therefore, where the vendors 
derived title under an assignment made by a 
party for the benefit. of his creditors, in itself an 
act of bkpcy.:—Held: they could not compel 
the purchaser to accept the title, without proof 
that there was no creditor in a situation to sue 
out a commission against the assignor.—PoTtT v. 
TURNER (1830), 6 Bing. 702; L. & Welsb. 293 ; 
4 Moo. & P. 551; 8 L. J. O. S. GC. P. 282; 130 
E. Rf. 1451. 

682. Settlement made by infant.] — Leaschold 
property given by a will to the separate use of a 
female infant. On her marriage, a settlement. is 
made under the orders of the ct., she being still 
an infant, containing certain trusts for sale. The 
trustees offer the property for sale by auction, & 
file a bill against the purchaser for a specific 
performance :— Held: the settlement) of the 
female infant’s chattel interest, already secured 
to her separate use, though made under the orders 
of the ct., was invalid, & the purchaser not bound 
to take the title—SrmMson v. JONES (1831), 2 
io & M. 365; 9L. J. O. 8S. Ch. 106; 39 BE. R. 

33. 

Annotations :-—Refd. Davies v. Thornycroft: (1836), 6 Sim 
420; Jobuson tv. Johnson (1837), 1 Keen, 648, Tullett 
vy. Armstrong (1840), 9 L. J. Ch. 41. Mentd. Scarborough 
v. Borman (1840), 4 Jur. 38; Pimm v. Insall (1849), 1 
Mac. & G. 4493; Field v. Moore, Field v7. Brown (1855), 7 
De G. M & G. 691; Cooper v. Cooper (1888), 13 App. 
Cas. 88. 
683. —— .]|—A female infant joint tenant can, 

by covenant in her marriage settlement to settle 

after-acquired property, effect a severance of her 
share under the joint tenancy without actual 
confirmation, non-revocation being cnough. 

Upon an agreement to purchase such a rever- 
sionary share, the husband, who claimed through 
the settlement, having survived the wife, who 
died before the property fell into possession, an 
imperfect abstract of title was delivered, from 
which it did not appear that the property was 
touched by the settlement at all, but only that 
the husband assigned to the trustees aJl his interest 
in property coming to him in right of his wife. 
The purchasers objected to complete, on the 
ground that there had been no severance of the 
joint tenancy. <A supplemental abstract was then 
delivered, sctting out a clause by which it was 
agreed that the husband & wife should concur in 
settling property coming to him in her right. 
The purchasers, however, still declined to complete, 
contending (a) that the property was not touched 
wh the settlement ; (b) that an infant, by a void- 
able deed, could not sever a joint tenancy ; 
(c) that there could, on her coming of age, be no 
confirmation by a married woman of a voidable 
deed purporting to deal with reversionary pro- 
perty :—Held: the severance was effectual, the 
settlement not having been revoked by the infant 
upon her coming of age, & the purchase must 
therefore be completed, the purchasers, however, 
to be charged with costs only from the date of 
the delivery of the supplemental abstract.— 
BURNABY v. EQUITABLE REVERSIONARY INTEREST 
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Society (1885), 28 Ch. D. 416; 
466; 52 L. T. 350; 33 W. R. 639. 
Annotations :-—Refd. Ke Hewett, Hewett v. Hallett (1893), 
63 L. J. Ch. 182. Mentd. fe Hodson Williams v. Knight, 
eal 2 Ch. 421; Vidity v. O’Hagan (1899), 68 L. J. Ch. 


54 L. J. Ch. 


684. Mortgage not properly discharged.| — A 
sum of money having been given to four trustees, 
one of them lent a part on mtge., & there was 
notice of the trust on the mtge., which was made 
to that one trustee only ; he subsequently called 
in the money, which the mtgor. procured from 
another person, to whom the mtge. was then 
assigned, & who paid the money to the single 
trustee alone. The mtgor. afterwards sold the 
property, & the purchaser objected that the pay- 
ment of the mtge. money to the one trustee alone 
was not a good discharge: but the ct. was of 
opinion that that payment was a good discharge ; 
the true principle being, that no person could be 
allowed to deal with trust: money to the prejudice 
of the cestui que trust, & the ct. being of opinion 
that there had not: been any such dealing by the 
vendor in this case; yet, inasmuch as equity will 
not impose the expenses of litigation upon a 
purchaser, the ct. refused to decree specific per- 
formance, & dismissed the bill.—IIANSON v. 
BEVERLEY (1832), 1 L. J. Ch. 132. 

685. Title under revoked will.}—- BuLILIN v. 
FLETCHER (1837), 1 Keen, 600; 2 My. & Cr. 432 ; 
Donnelly, 213: 47 E.R. 347, L. C. 
nal :—Apld. Plowden v. Hyde (1852), 2 Sim. N.S. 





686. Estate vested in assignee in bankruptcy— 
Assignee offering to concur.]---Assignecs of a bkpt. 
agreed to sell a part of his estate, & tiled a bill for 
specific performance. It turned out that the 
estate was vested in an assignee under a previous 
insolvency. After the master had made his 
report, upon a reference as to title, the assignec 
in insolvency offered to concur in the sale :— 
Held: a good title could be made,—-SIDEBOTHAM 
v, BARRINGTON (1841), 4 Beav. 110; 10 L. J. Ch. 
302 ; 49 EB. R. 280; subsequent proceedings (1842), 
5 Beav. 261. 

Annotation -— Refd. Fraser v. Wood (1815), 8 Beav. 339. 
687. Direction by testator for sale after death of 

specified person—Sale during life of specified 

person.|}—Where an estate was directed by 
testator to be sold after the death of a certain 
person, & the sale was made during the life of 
that person, after a decree, some of the persons 
interested in the proceeds being infants or not 
sui juris, the ct. would not compel the purchaser 

to accept the title—BLACKLOW v. Laws (1842), 

2 Hare, 40; 6 Jur. 1121; 67 EB. R. 17. 

Annotations :—-Apld. Want v. Stallibrass (1873), L. R. & 
a le 175. entd. Goulder v. Cainm (185), 29 L. J. Ch. 
688. Title dependent on validity of will.} -— 

GROVE v. BASTARD, No. 1590, post. 

689. Condition for assignment of beneficial 
interest—Legal estate outstanding in trustees— 
Admininstration to be taken out to survivin 
trustee.]|—Where the conditions of sale provide 
that the purchasers of a leasehold should be 
satisfied with an assignment of the beneficial 
interest only, & the legal estate was outstanding 
in trustees, who, at the time of the sale, were 
dead. On a claim filed by the vendor :—Held: 
the purchaser was not bound to complete the 
contract without administration being taken out 
by the vendors to the survivor of the trustees ; 
& though the vendor only undertook to convey 
the beneficial interest, & not the legal estate, yet 
the whole beneficial interest was to be assigned, & 
it could not be ascertained whether the vendor 
could assign it till there was a personal repre- 
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sentative to the survivor of the trustces.—SMITH 
vy. Eiviis (1850), 15 L. T. O. S. 451; 14 Jur. 682. 

690. Covenant by lessee to insure in joint names 
—Insurance by sub-lessee in name of original 
lessor.]—A lessee covenanted to insure in the 
names of himself or the lessor. The lessee sub- 
demised, & the sub-lessee insured in the name of 
the original lessor, it being unknown whether the 
original lessee was alive. The lease became 
vested in trustees for sale, & the purchaser at the 
sale refused to complete, on the ground of breach 
of the covenant to insure. On a bill filed by the 
vendors for specific performance against the 
purchaser :—Held: there had been a sufficient 
compliance with the covenant in the original 
lease, so as to prevent the original lessor from 
taking advantage of the usual proviso for ve-cntry, 
& the purchaser was bound to perform his con- 
tract. HAVENS v. MIDDLETON (1853), 10 Hare, 
641; 22 L. J. Ch. 746; 22 L. T. O. S. 62; 17 
Juv. 2713; 1 W. 1. 256; 68 Ke. RR. 1085 

691. Sale by mortgagee—-Power of sale inserted 
in mortgage by personal representative.|—An exor. 
or administrator has power to insert a power of 
sale m a mtge. made of the personal estate of 
testator or intestate, for the purpose of adminis- 
tering the assets; & a person contracting to 
purchase from the mortgagee will be compelled 
to specifically perform his contract.—-RUSSELL v. 
PLAICE (1854), 18 Beav. 21; 2 Kq. Rep. 1149; 
23.1. J. Ch. 441; 22 L. T. O. S. 326; 18 Jur. 
254; 2W. R. 2435 52 E.R. 9. 

Annotations --Folld. Cruikshank v. Duftin (1872), Lo1 

3 Inq. 555 Refd. Vane r Rigden (1870), 6 Ch A 

6638: Re Kemnal & Still’s Contract, [1923] 1 Ch. 29: 

Mentd. Ricketts » Lewis (1882), 20 Ch. D745. 

692. - .i—An exor. effected a mtge. 
of leasehold property, for exorship. purposes, 
with a power of sale, to a building society, to 
secure the repayment of the money advanced, as 
well as al} fines, premiums, & interest on certain 
advanced shares in the society, taken by the exor. 
for the purpose of obtaining the loan. Upon bill 
filed by the society against a purchaser under the 
power of sale, for specific performance :—I/eld : 
the exor. might legally effect a mtge. with power 
of sale & with the incidents of a building society 
mtge. on advanced = shares.—CRUIKSHANK  v. 
Durrin (1872), L. RW. 13 Hq. 555; 41 L. J. Ch. 
317; 26 L. T. 1213; 36 J. P. 708; 20 W. RR. 3514. 
Annotation -—Refd. Thorne v. Thorne, [1893] 3 Ch. 196. 

693. Title depending on validity of purchase by 
solicitor from client.|—A title depending on the 
validity of a purchase by a solr. from his client 
foreed on an unwilling purchaser, on proof of the 
validity of the transaction, though given in the 
absence of the client.— SPENCER v. ‘TOPHAM (1856), 
2 Jur. 865 ; 


ro 
. 


wd 


22 Beav. 573; 28 L. T. 
52 H.R. 1229. 
Annotation :—Apld. Powell v. Browne (1907), 97 L. T. 167. 
694. Partition depending on power of sale & 
exchange.|—A power to sell & exchange merely 
does not so clearly authorise a partition that the 
ct. will force on a purchaser a title taken under it. 
But where a power was to make sale & dispose 
of or convey in exchange & the powers to revoke 
& limit new uses for carrying these powers into 
effect also referred to disposition, & the declara- 
tion as to the application of the money to be 
obtained referred also in terms to partition; it 
was held that on the whole context there was 
good power to partition & the title taken under 
it was a good title—BrapDsiaw v. FAnr (1856), 
3 Drew. 634; 25 L. J. Ch. 418; 27 L. T. O. S. 
aaa Jur. N. S. 247; 4 W. R. 422; 61 FE. R. 
Annotation :—Refd, Re Frith & Osborne (1876), 3 Ch. D. 618, 


O. S. 56; 
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695. Land conveyed to trustees to secure stock— 
Sale of land—Uncertain whether proceeds invested 
in stock.|—C., to pay for an estate he had pur- 
chased, borrowed from the trustees & exors. of 
Y.’s will two large sums of stock in a moicty of 
which he had a Jife interest with remainder to his 
children, The estate was conveyed to him 
subject to a mtge. to the trustees to secure these 
two sums of stock. C.’5 son on his marriage 
assigned his share of the interest in the estate to 
trustees, for himself, his wife & the children of 
the marriage; a similar settlement was made on 
the marriage of C.’s daughter. After the death of 
C. a portion of the estate was sold to pltf., & a 
moiety of the purchase-money was paid to the 
trustees of the son’s & daughter’s marriage settle- 
ment in money ; but it did not appear that the 
trustees invested the money they received in 
stock, & on this estate in 1856 being sold to deft. 
he objected to the title, contending that he was 
entitled to have it ascertained that. this money 
did eventually become stock. There were the 
usual powers for the varying of securities :— 
Held: the objection was a valid one, & the appeal 
was dismissed with costs.—PELL v. DE WINTON 
(1857), 2 De G. & J. 18; 27 L. J. Ch. 230; 30 
LL. T. O. S. 252; 4 Jur. N.S. 225; 6 W. R. 179; 
44 E.R. 892, L. CG. 
alnnotation --- Mentd. Re Norris, Allen v. Norris (1884), 27 

Ch. D 333. 

696. Title depending on voluntary settlement.]-— 
Bill by purchaser against the vendor, who had 
previously executed a voluntary settlement of 
the property, & against the trustees & cestui que 
trusts under the settlement to have the settlement 
declared void & delivered up, & for a specific 
performance, sustained, the only objection to the 
title being the voluntary settlement.—DAKING v. 
WHIMPER (1859), 26 Beav. 568; 53 E.R. 1017, 


Annotations -—N.F, Fletcher v. Ketteman (1871), 40 
i Jeet ots Mentd. 2e Walhampton Estate (1884), 26 
“he. D. 391. 


697. — .; Ina suit for specific performance 
against a vendor & those claiming under a volun- 
tury settlement made by him previous to the 
contract for sale, the ct. refused to declare that 
the settlement was void under stat. 27 Eliz. c. 4. 
—FLETCHER v. KETTEMAN (1871), 40 L. J. Ch. 
624. 

698. Obligation to repair fences doubtful.| --- 
Where in a suit for specific performance it appears 
that a covenant has been entered into by a 
former purchaser of the property for himself, his 
appointees, heirs, & assigns, to the intent that 
it should run with the land, with the owners & 
occupiers for the time being of certain adjoining 
lands, at all times thereafter at his & their expense 
fo make & maintain the boundary fences between 
the lands, & abutting on a road, afterwards 
made; the question of the obligation being 
binding on a future purchaser is too doubtful to 
admit of the title being forced upon him.—POoTTER 
v. PERRY (1859), 23 J. P. 644; 7 W. TR. 182. 

699. Notice of lis pendens.| — Notice of a lis 
pendens is not necessarily notice of an incum- 
brance. It only amounts to a notice of a claim 
upon the subject of the suit which may possibly 
be unfounded. Such a notice affords no ground 
for resisting specific performance.—-BULL  v. 
Hutcuens (1863), 32 Beav. 615; 2 New Rep. 
306; 9 L. T. 716; 9 Jur. N.S. 954; 11 W. RR. 
866; 55 EB. R. 242. 

Annotations :—Refd. Bell v. Holthby (1873), . R. 15 Eq. 
178; Lawrie v. Lees (1880), 14 Ch. D. 249; Re Highett & 
Bird’s Contract, [1902] 2 Ch. 214. 

700. Appointment in fraud of power.] — The 
tenant for life of real estate under a marriage 
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settlement had a power of appointing the estate 
among the children of the marriage, of whom 
there were four. The settlement contained no 
power of granting building Ieases. An appoint- 
ment was made to one of the children of the 
marriage; & subsequently, the appointor & 
appointee joined in conveying the estate to 
trustees upon trust to grant building leases & 
subject thereto as to one-fourth thereof upon 
trust for the appointee, & as to the remaining 
three-fourths upon trusts corresponding with 
those of the original settlement :—/eld : although 
the object of the appointment was to enable 
building Icases to be granted, & the tenant for 
life thereby gained an advantage to himself, yet 
the transaction, being for the benefit of all the 
objects of the power, was valid; & a purchaser 
would obtain a good holding title thereunder. 
Qu. : whether such a title could be forced on an 
unwilling purchaser.—Re HuIsH’s CHARITY (1870), 
L.R. 10 Bq. 5; 39 L. J. Ch. 499; 22 L. VT. 565; 
18 W. R. 817. 

Aa poration :—Consd fe Turner’r Setthmt. (1884), 52 L. T. 

au, 





701. Refusal of vendor to comply with requisi- 
tion—Rescission by purchaser.]—DENNyY 7. HAN- 
cock, No. 512, ante. 

702. Express contract required to release equity 
of redemption.]—Where a wife joins in a mtge. 
deed, her equity of redemption is not released if 
there be no express contract on her part to do so, 
& at any rate the title was too doubtful to be 
forced upon the purchasers.—Re Berron’s TRUST 
ESTATES (1871), L. R. 12 Bg. 553; 19 W. BR. 1052 ; 
sub nom. Re BELTON’sS Trusts, 25 L. VT. 404. 

703. Condition for approval of title by third 
party.|—B. contracted to purchase leasehold 
property subject to the approval of the title by 
his solr, The solr, took objections to the title, 
which were not removed until after action brought. 
On an action by the vendor tor specifie per- 
formance :—~Held : approval by the solr. was a 
specia] condition which in the absence of un- 
reasonable conduct on the part of the purchaser 
or his solr., might. be insisted upon.— Tupson 2, 
Buck (1877), 7 Ch. D. 68335 47 T. J. Ch. 247; 
38 L. T. 56; 26 W. R. 190, 

Annotation -—Apprvd. Hussey rv. Horne-Payne (1878), 8 

Ch. D. 670. 





704. Defect in statutory notice to trustees.| —- 
On a sale by tenant for hfe under Settled Land 
Act, 1882 (c. 38), a notice to the trustees given 
less than a month before the contract, but more 
than a month before the day fixed for com- 
pletion, held, a sufficient comphance with sect. 45. 
Semble: a purchaser cannot avail himself of a 
defect in such notice as a defence to an action 
for specific performance.—-MARLBOROUGH (DUKE) 
v, SARTORIS (1886), 32 Ch. D. 616: 56 LL. J. Ch. 
70; 55 L. T. 506; 35 W. R. 55; 2 T. LL. RR. 644. 
Annotation :—Consd. Mogridge v. Clapp, [1892] 3 Ch. 382. 

705. -|—In Oct. 1884, Hi., purporting to 
demise as absolute owner, which he believed him- 
self to be, granted a building lease of certain land 
to pltf. for the term of ninety-nine years. Tltf. 
made no inquiry as to I1.’s title, but assumed that 
he was the absolute owner of the land demised. 
Deft. afterwards agreed to purchase the lease of 
the demised land from pltf. ; but, on investigating 
the title, he discovered that the land had, under a 
will, belonged to H.’s deceased wife, & that II. 
was only tenant by the curtesy. 

A tenant by the curtesy has, under Settled Land 
Act, 1882 (c. 38), s. 58 (1) viii, all the powers of a 
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tenant for life; but the lease, though complying 
with the enabling sects. of Settled Land Acts, 
contained no reference thereto; & at its date 
there were no trustees of the will, to whom the 
notices, required by Settled Land Act, 1882 
(c. 38), s. 45, in the case of a lease by a tenant 
for life, could be given. Deft. then refused to 
complete, upon the ground that the lease was 
invalid, or, if not, that pitf.’s title was so question- 
able that it ought not to be forced upon a pur- 
chaser. 

In an action by pltf. for specific performance 
of the agreement, :—Held: the lease could, & did, 
operate under the Settled Land Act, 1882 (c. 38), 
to convey the land within sect. 20 (2), & that, as 
to the absence of trustees of the settlement & the 
want of the notices required by sect. 45, pltf., 
having dealt with the lessor in good faith, was 
protected by sect. 45 (2), &, accordingly, the lease 
was a valid lease, although there were no trustees, 
& the pltf, was entitled to specific performance 
of the agreement.—Moaripuk v. Clapp, [1892] 
3 Ch. 382; 61 L J. Ch. 5384; 67 L. T. 100; 40 
W. BR. 663; 8 T. J. R. 631; 36 Sol. Jo. 554, C. A. 


Annotateong —Consd. Chandler tv. Bradley, [1897] 1 Ch. 
315. Refd. Ite Fisher & Grazebrook’s Contract, [1898] 2 


Ch, 660, Re Handman & Wilcox’s Contract, [1902) 1 
oer Mentd. ?2-e Danicls, Weeks v. Daniels (1912), 106 
1. T. 792. 


706. Trustee for sale purchasing from himself.) 
—In an action by a purchaser of land against a 
vendor for rescission of contract :—Held: the 
title disclosed being that. of a purchaser from him- 
self as trustce for sale, 1t was inequitable to force 
it upon pltf—WiuLiiAMs v. Scorr, [1900] A. C. 
499; 691. 3. P. 0. 773 828 0. T. 727; 49 W. ih. 
33; 16 T. L. BR. 450, P. C. 
alnnotation + —Apld. Delves v. Gray, [1902] 2 Ch. 606. 

707. Agreement preventing statutory period of 
prescription beginning to run.|—The existence of 
an agreement which prevents the statutory period 
of prescription beginning to run does not create 
an incumbrance on the property, & the non- 
disclosure of such an agreement does not invali- 
date the contract.—SMITI v. COLBOURNE, [1914] 
2 Ch. 533; st]. J. Ch. 1123; 311 L. T. 927; 58 
Sol. Jo. 783, C. A. 

Annotation ~—Refd. Johnson », Clarho, [1928] Ch. 847. 


B. Agreements in respect of Leascholds. 

708. Objection to covenants in head lease—By 
sub-lessee.|—The vendor’s bill, in a suit for 
specific performance of an agreement to take an 
assignment of a lease, stated a covenant in the 
lease not to assign without the licence of the 
lessor but did not aver that pltf. had or could 
obtain such a licence :—Held: the ct., at the 
hearing of the cause, upon such facts, would not 
dismiss the bill, but would refer it to the master 
to inquire whether the vendor could make a good 
title; & the demurrer must, therefore, be over- 
ruled.—SMITIT v. CAPRON (1849), 7 Hare, 185 ; 
18 L. J. Ch. 185; 13 Jur. 147; 68 I. R. 75. 


Annotations :—Retd Brumfit v. Morton (1857), 30 L. 1. 0.8. 
98; Southern v. Harriman (1864), 10 L. I. 263; Hyde vw, 
Warden (1877), 3 Ex. D. 72, Reeve v. Berridge (1888), 
20 Q. B.D. 523; Re White & Smith's Contract, (1896) 
ae 637; Molyneux v. Hawtrey (1903), 72 L. J. K. B. 
o73. 


709. —— —-—.]—-A person who agrees to 
accept an assignment of an underlease is not to 
be held to have constructive notice of the terms 
of the original lease, unless he has had a fair 
opportunity of ascertaining its terms. 

eft., having agreed to take an assignment of 
an underlease from pltf., found on examining the 
lease that it contained a covenant by pltf. not to 
underlet without the consent of the lessor, the 
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lessor agreeing not to withhold his consent from 
any assignment to a respectable & responsible 
person :—Held: the fact that the Icssor’s consent 
had not been obtained at the time of the agree- 
ment to take an assignment was not enough to 
enable defts. to resist a claim for specific per- 
formance. 

Where two distinct properties, held under 
separate tities, are comprised in one lease, & the 
reversion of one of them becomes vested in the 
lessee, this does not extinguish a right of re-entry 
in respect of the property of which the reversion 
remains in the lessor; the rules as to severance 
of reversion by assignment to third parties not 
being applicable to cases where a portion of the 
reversion 1s vested by assignment in the lessee 
himself.—IIyDE v. WARDEN (1877), 3 Ex. D. 72; 
a re J. Q. B. 121; 37 L. LT. 567; 26 W. R. 201, 
Annotations -—-Refd. Willmott «. Barber (1880), 15 Ch. D. 

96; Be Davis & Cavey (1888), 58 lL. J. Ch. 143, Reove v. 

Berridge (1888), 20 Q. B.D. 423, Barrow v. Isaucs, [1891 | 

1 Q. B. 417, Dougherty ». Oates (1900), 45 Sol, Jo. LEY | 

Molyneux vr. Hawtrey, (1903) 2K. B. 487, Melzak v. 

Lilienfeld, [1926] Ch. 480, Mentd. Kvans vr. Davis (1878), 

10 Cb. D. 747, Burford + Unwin (1885), Cab. & EL 

491; Bishop xv. Taylor & Harris (1891), 60 L. J. Q 3B 

606, Ite White & Smith's Contract, (1896) 1 Ch. 637 

astern Telegraph Co. +. Dent, [1899) 1° Q. B. 835 

Harman tv. Ainslie, (1908bJ 1 KK. B. Lewis +. Baker, 

(1905) 1 Ch. 16. 

710. Sale of leaseholds—Premises subject to 
building agreement~~What amounts to perform- 
ance of agreement.] --In a suit by the owner of 
Jeasehold premises against a purchaser, to enforce 
the specific performance of a contract to purchase, 
iw appeared that the original lessee had, in 1835, 
covenanted with the lessors, in or before 1836, to 
build two houses on the property, worth £100, 
to the satistaction of the lessors’ surveyor. ‘The 
lessee, instead of so doing, built, with the sanction 
of the lessors’ surveyor, five houses worth, in the 
aggregate, more than £400, but no two being 
worth that sum. The lessors thenceforth recerved 
the rents yearly accrumg duc on the premises :-— 
Held: though the covenant had not been per- 
formed modo et Jormd, yet that it had been sub- 
stantially performed ; and the ct. decreed specilic 
performance.—ITuME v. BENTLEY (1852), 5 De G. 
& Sm. 520; 21 L. J. Ch. 760; 16 Jur. 1109; 
O£ I. R. 1225. 

Annotations :—Reld. Drysdale «. Mace (1854), 2 Hq. Rep. 
386 > Waddell vr. Wolte (1874), Lb R29 Q. B. Sto, Uarnett 
v. Baker (1875), L. kt. 20 Kq. 50; te Banister, Broad tv. 
Munton (1879), 12 Ch. D. 131, Best vo Harnand (1579), 
12 Ch. D. 13) Ae National Provincial Bank of England & 
Marsh, [1895] 1 Ch. 190, Jie Scott & Alvarez’s Contact, 
Scott v. Alvarez, [£895] 4 Ch. 603. Mentd. Nunn v. 
Hancock (1871), 24 1. T. 569. 

711. -—— Purchaser entering into possession— 
Suit by lessors for rectification of lease-—Suspension 
of completion until suit decided.|-—A purchaser 
bought the lease of certain premises under the 
decree of the ct. & entered into possession & paid 
the purchase-moncy into ct. Afterwards the 
lessors instituted a suit against the original lessee 
for the purpose of altering the lease in a material 
particular :—Held: the ct. would not compel the 
purchaser to complete the purchase until that 
suit was decided, although he had notice at the 
time of accepting the title that there were grounds 
for the lessors’ claim.—BENTLEY v. CRAVEN 
(1853), 17 Beav. 204; 211. T. 0.8. 215; 1W.R. 
401; 51 EK. R. 1011. 

712, -—-—- Option to purchase—Exercise inde- 
pendent of contract of letting—Forfeiture of lease.] 
~—The owner of a plot of ground agreed to grant 
& lease of it to A. B. as soon as the latter had 
erected a villa thereon. But it was stipulated, 
that if A. B. should not perform the agreement 
on his part, the agreement for a lease was to be 
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void, & that the owner might re-enter. <A. B. 
was to insure in a particular way, & he was to 
have the option of purchasing the fee within two 
years. A. B. erected the villa, but insured in the 
wrong office and in the wrong name :—Held: the 
contract for a lease was independent of the option 
to purchase, & notwithstanding the forfeiture of 
the first, the latter still subsisted, & a specific 
performance of the contract for sale was decreed. 
—GREEN v. Low (1856), 22 Beav. 625; 27 L. T. 
O. S. 269; 20 J. P. 564; 2 Jur. N.S. 848; 4 
W. RR. 669; 52 E. R. 1249. 

Annotations :—Distd. fe Adams & Kensington Vestry 


(1884), 27 Ch, 1. 394, | Woodall v. Clift: 5), 
93 LT. 257, Refd oodall +. Clifton (1905) 


Necessity for performance of conditions precedent 
—Enforcement of agreements for lease.] — Sec 
LANDLORD & TENANT, Vol. XXX., pp. 399, 400, 
Nos. 626-634, Vol. XXXI., p. 119, No. 2582. 
Enforcement of options to purchase.|—Sce 
LANDLORD & TENANT, Vol. XXX., pp. 475, 476, 
Nos. 1376-13885. 

Enforcement of covenants for renewal of 
lease.}—Sec LANDLORD & TENANT, Vol. XXXI., 
pp. 73-78, 86, Nos. 2202-2229, 2303. 

---— Commencement of tenant’s liability under 
covenant to repair.|—See LANDLORD & TENANT, 
Vol. NXXXI., pp. 321-323, Nos. 4621-4644, 








C. Compulsory Purchase of Land. 
See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 167, 168, Nos. 448-451. 


D. Time of Performance. 
See Sect. 10, post. 


I. Representations as to Future Acts. 

713. General rule.|- Specific performance re- 
fused, on the ground of representations having 
been made at the sale on the part of the vendor, 
of improvements affecting the value of the premises 
intended by him, which were not carried into effect. 
—BraumMontr v. Dukes (1822), Jac. 422; 37 
FE. R. 910. 

714, —--—.]—A. agreed to purchase part of an 
estate on the faith ot representations made to him 
by the vendor’s agent, that the vendor would do 
certain acts on the remainder of the estate. Those 
acts, however, were not done ; in consequence of 
which the value of the Jand purchased was con- 
siderably diminished. <A bill for specific perform- 
ance, filed by persons claiming under the vendor, 
was dismissed with costs——MYERS v. WATSON 
(1851), 1 Sim. N.S. 523; 61 HB. R. 202. 

Annotation :-—Refd. Cox v. Smith (1868), 19 L. T. 517. 

715. Exhibition of plan—-Small deviations from 
plan immaterial.|—Small deviations from a plan 
agreed upon for building not material ; otherwise 
if obstinate or corrupt.—CRAVEN v. TICKELL (1789), 
1 Ves. 60; 30 EB. R. 230, L. C 
Annotations :~~Mentd. Arnott rv. Redfern (1826), 3 Bing. 

353; LC & D. Rye. 8. BK. Ry, [1893] A.C. 429. 

716. Plan showing rights of way not given 
by contract.J|—-Upon wu sale by auction of a large 

arcel of land, in sixty lots, the particulars & con- 

itions of sale referred to a plan on which several 
roads were marked out so as to provide frontages 
for all the lots, but there was no intention that any 
lot was to have rights of way beyond the road 
adjoining it & directly leading into the public 
highway. In a suit by a purchaser of two lots for 
specific performance, the questions arose as to 
what rights of way he was entitled to have con- 
veyed to him :—Held: the ct. could only act on 
the footing of the contract, & the purchaser could 
only claim a right of way over the road adjoining 
the lots, & directly thence into the public high- 
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way.—RANDALL v. HALL (1851), 4 De G. & Sm. 
343; 64 EK. R. 861. 

717. ——— Plan incorporated in contract.) — 
The N. Comrs. agreed to sell a property to deft. D. 
The contract did not refer to any plan, but the 
agents who signed it for the parties signed at the 
same time the following memorandum written upon 
a plan of the property ‘‘ Plan of property sold to 
& purchased by D. Oct. 23, 1874. N.B. The pro- 
perty included in the purchase is edged with red 
colour ”’ :—-Held: the plan was sufficiently incor- 
porated, & the description in the contract was 
controlled by it.—NENE VALLEY DRAINAGE COMRS. 
v. DUNKLEY (1876), 4 Ch. D.1; 41 J.P. 101, C. A. 

718. Promise to alter agreement—To conform 
with certain conditions of sale.|—-MICKLETHWAIT v. 
NIGHTINGALE, No. 353, ante. 


F, Other Cases. 

719. Settlement to be made by wife’s father.|— 
Bacon v. CLERKE (1676), Cas. temp. Finch, 244; 
23 E.R. 134, L. ©. 

720. -|-—FEVERSHAM (EARL) v. WATSON 
(1680), Cas. temp. Finch, 445; Freem. Ch. 35; 23 
E.R. 242, L. C. 3 reved. (1681), see 1 Vern. 88, H. L 
Annctaton :—Consd. Popham v. Bamfield (1682), 1 Vern. 79. 

721. Interdependence of contracts—Purchase of 
several lots at auction—Failure of vendor to show 
title to one lot.|—-LEWIN v. GUEST, No. 666, ante. 

22. --~~- Mutual contracts contained in one 
instrument—Not expressed to be interdependent— 
Admissibility of evidence that agreement intended 
to operate as exchange.|—-By a written agreement 
between pltf. & deft., ptf. agreed to sell, & deft. 
agreed to purchase, upon the terms stated, a cer- 
tain property called the L. estate ; & by the same 
agreement deft. agreed to sell, & pltf. agreed to 
purchase, another estate called the H. estate; & 
it was not expressed that the two contracts were 
to be dependent on each other. Deft. was 
eventually unable to make a good title to the H. 
estates :—Held: pltf. was entitled to a specific 
performance of the contract as to the I. estate. 

Evidence aliunde was not admitted, to show 
that it was the real intention of the parties that 
the agreement: should take effect on the basis of a 
mutual exchange.—CROOME v. LEDIARD (1834), 2 
My. & K. 251; 3 LL. J. Ch. 08; 39 I. BR. 040, 
nee subsequent proceedings (1835), 2 My. & K. 
sem :~~Mentd. Mainland v. Upjohn (1889), 41 Ch. D. 





723. Failure to present cheque given by pur- 
chaser.|—-Where a void cheque was given by pur- 
chasers & received by vendors for the consideration 
money for an estate, & presentation of the cheque 
was delayed by the vendors until after an event, 
which never happened, at the request of the 
authorised agent of the purchasers, & the bankers 
became bkpt. :—Held: there was no laches in the 
non-presentation of the cheque, & no payment 
or equitable satisfaction of the cheque; & further, 
the vendor was entitled, on a bill filed by him for 
specific performance of the agreement to a decree 
for that purpose, & full payment of the considera- 
tion money.—Warp (LORD) v. OxForD Ry. Co. 
(1852), 2 De G. M. & G. 750; 22 L. J. Ch. 905; 
22 L. T.0. 8.13; 1 W. BR. 9; 42 BE. R. 1065, L. JJ. 
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6. Physical condition of  subject- 
matler—Stipulation that vendee should 
build house & fence land.J—ALLAN 1%, 


Bown (1854), 4 Gr. 439.—CAN. 

f. Sale of land to railway company 
for station—Conditional 
made for benefit of vendor.|}—JACKSON 
v. JLSSOr (1857), 5 Gr. 524,--CAN, 


SPECIFIC PERFORMANCE. 


724. Sale of land occupied by third party—Pur- 
chaser to have possession on day of completion— 
Vendor unable to give personal occupation.}|—PItf. 
agreed to sell deft. an orchard, described as being 
in the “ occupation of P.,” & that the purchaser 
should have ‘‘ possession ’’ on the day appointed 
for completion :—Held: ‘ possession’’ did not 
mean ‘‘ personal occupation,” & a decree for 
specific performance was made against deft., 
although pltf. was unable, by reason of P.’s 
tenancy, to put him in actual occupation of the 
premises.—LAKE v. DEAN (1860), 28 Beav. 607 ; 
54 Wh. KR. 499. 

725. Physical condition of subject-matter — 
Stipulation that vendor should make road—Part of 
agreement for sale of land.|—(1) Pltf. agreed to 
sell, & deft. to purchase a piece of land, upon which 
deft. agreed to build a residence within eighteen 
months of the execution of the conveyance :— 
Held: the nature of the contract did not in itself 
make time of the essence of the contract. 

(2) It was part of the agreement that the vendor 
should forthwith form & make a road to be used 
in common by the vendor & deft. Assuming the 
vendor not to have performed this part of the 
agreement, it was held not to be a ground for 
refusing specific performance of the contract.— 
WELLS v. MAXWELL (No. 1) (1863), 32 Beav. 408 ; 


33 L. J. Ch. 46, n.; 8 L. T. 501, 9 Jur. N.S. 
565; 1] W. RR. 676; 55 EB. R. 1860; affd., 33 
L. J. Ch. 44; 8L. . 713; 9 Jur. N.S. 10215 11 


W. R. 812, L. JJ. 

Annotations :~-As to (1) Consd. Green ». Sevin (1879), 13 
Ch. D. 589. 46 to (2) Consd. Greenhill rv. Isle of Wight 
(Newport Junction) Itty. (1871), 23 L. T. 885. 

726. —-— Premises not completed.|—HEMBROW 
v. TALBOT (1892), 36 Sol. Jo. 712. 

727. License not to be affected before comple- 
tion.|— By an agreement in writing, defts., W. & 
others, agreed to sell, & pltfs., the T. co., agreed 
to purchase, a freehold house & shop, with the 
off beer license attached thereto & other premises, 
at the price of £725; & it was further agreed that 
if the license or magistrates certificate in respect 
of the said house & shop should be indorsed or 
otherwise affected prior to the completion of the 
purchase, the agreement should at the option of 
pltfs. be at an end, & the deposit returned. 

Pitf{s. postponed the completion of the purchase, 
& then, without previously consulting the vendors 
or obtaining any indorsement of the license, or 
asking the vendors to attend or assist pltfs., 
applied to the magistrates for temporary authority 
till the next transfer day to carry on the licensed 
business in the name of their nominee. The magi- 
strates declined to give this temporary authority. 

Pitfs. claimed to have the contract set aside, & 
the deposit returned. 

Defts. counterclaimed for specific performance 
of the contract :—Held ; license never having been 
‘affected ’? within the meaning of the contract, 
& there being no obligation on defts. under the 
contract to procure such temporary authority from 
the magistrates, or to do more than join with the 
purchasers, or authorise them to use their name, 
in any application to the magistrates, pltf.’s claim 
failed, & defts. were entitled to specific perform- 
ance of the contract.—TADCASTER TOWER BREW- 
ERY Co. v. WILSON, [1897] 1 Ch. 705; 66 L. J. 
Ch. 402; 76 1. T. 459; 61 J. P. 360; 45 W. Rh. 
428; 18 T. L. R. 205; 41 Sol. Jo. 387. 


g. Failure to tender full amount of 
purchase-money — Trifling | 
—GILLESPIE tv. WELLS Sacre s 21 

L. R. 231; 2 W. W. R. 2723 22 


on crossings WwW 
Man, L. it. 355,—CAN, 


Parr TJ. Drerences to Cuaim ror Speciric PERFORMANCE. 


SuB-SEcT. 3.- -EFFECT OF BANKRUPTCY OR 
INSOLVENCY. 

728. Whether bar to specific performance — 
Where plaintiff is purchaser.|—An act of bkpcy. & 
a docket struck, though no commission issued, a 
sufficient objection to a bill for specific perform- 
ance of a previous contract for the sale of an estate 
to pltf.; in a case even, where part of the money 
had been paid: the sub-contracts for sale of part 
entered into by pltf.; & defts. had agreed to 
convey accordingly.—FRANKLIN v. BROWNLOW 
(LORD) (1808), 14 Ves. 550; 33 E. R. 632. 
Annotation :-—Distd. Dyster v. Randall, [1926] Ch. 932. 

729. -—— -—-—— Certified bankrupt purchasing 
reversionary interest.|-A bkpt., after obtaining 
his certificate, contracted with creditors’ assignee 
for the purchase of his reversionary interest in a 
legacy to which he was entitled under the will of 
his father-in-law. Shortly after the agreement had 
been signed, the reversion fell into possession. On 
the day named in the contract for the payment of 
the purchase-money the bkpt. tendered the amount 
to the official assignee, who refused cither to receive 
it or to recognise the contract. Upon a petition 
by the purchaser :—I/eld: in the absence of 
frand or proof of insufficient value, the contract 
was valid, & ought to be completed.—Re WARD’s 
Leaacy (1858), 26 Beav. 207; 28 L. J. Ch. 175; 
32.1. T. O. 8.180; 5 Jur. N.S. 164; 53 KE. R. 876. 

730. - - - --—~- Agreement to set off debt of 
vendor against purchase-money.|—By two con- 
tracts dated respectively June 18 & July 2, 1908, 
debtor agreed to sell for £880 four houses which 
were subject to a mtge. for £600. Debtor was in- 
debted to the purchaser in the sum of £257 for 
work done by the purchaser to certaim houses, 
Including those agreed to be sold. On July 11, 
1908, the purchaser heard for the first time that 
the debtor had committed an act of bkpey. on 
the previous June 30. On Oct. 12, 1908, a receiving 
order was made against the debtor in a county 
et., & adjudication followed. The purchaser, 
having accepted the title & entered into possession, 
applied to the county ct. judge, against the trustee 
in bkpey. for specific performance of the two con- 
tracts & for a declaration that he was entitled to 
set off the £257 due to him from debtor against the 
balance of the purchase-money due trom him to 
the debtor after deducting the amount due on the 
mtge. The county ct. judge held that the pur- 
chaser was only entitled to specific performance 
on payment of the balance of the purchase-money 
in full to the trustee :—Held: there had been 
mutual dealings between the debtor & the pur- 
chaser within Bkpey. Act, 1883 (c. 52), 8s. 38, & 
the purchaser was therefore entitled to specific 
performance upon the terms that the £257 due to 
him from debtor be set off against the balance of 
the purchase-money.-— Re TAYLOR, Fa p. NonVELL, 
[1910] 1 K. B. 562; 79 L. J. K. B. 610; 102 L. 'T. 
84; 17 Mans. 145; sub nom. Re TAYLOR, Er p 
SUTCLIFFE, 26 T. L. KR. 270; 54 Sol. Jo. 271, C. A. 
ene :—Refd. Ellis’ Trustee rv. Dixon-Johnson, [1924] 


aCe ie ; dite City Life Assce., Grandfield'’s Case, [1926] 
731. Where plaintiff is vendor.] —-An 





act of bkpcy. a sufficient objection to title ; with- 

out showing a debt, upon which a commission 

could issue.—LoweEs v. Lusi (1808), 14 Ves. 547 ; 

33 E. R. 631. 

Annotations :—Apld, Smith v. Death (1820) 
Consd. Pyrke v. Waddinghain (1852), 10 
Franklin v. Brownlow (1808), 14 Ves. 550; 
Turner (1830), 6 Bing. 702. 


§ Madd. 371. 
Hare, 1. efd. 
Pott vw. 
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732. J—Pitf. & his two partners 
filed a liquidation petition under which the joint 
creditors resolved upon a liquidation, appointed a 
trustee, & granted the debtors their discharge. 
The separate creditors were summoned but did 
not attend the meeting. After the discharge, but 
before the close of the liquidation pltf. acquired 
a lease of a piece of ground on which he built a 
ewe & entered into an agreement to sell it to 

eft. 

Pitf. filed his bill for specific performance of 
the agreement & deft. demurred :—Held: the 
separate estate of cach partner, as well as the 
joint estate, vested in the trustee appointed by the 
joint creditors & the discharge given by the joint 
creditors did not operate to discharge pltf. or his 
separate estate, from his separate debts, & there- 
fore pltf. could not make a good title to the pro- 
perty.— Epps v. BouLNots (1875), 10 Ch. App. 
479; 33 L. T. 342; 23.W. RR. 820, L. JJ. 
Annotations :—-Refd. Moggy v. Imperal Discount Co. (1878), 

3 Q. B D. 711. Mentd. Re Caughey, Wa p. Ford (1876), 1 

Ch. D, 5213; ste Pettit’s Icstate (1876), 1 Ch. D. 478: Re 

Chatterton, Ix ». Henumng (1879), 13 Ch. D. 163; 

Ite Wainwright, /’r yp. Wainwright (1881), 19 Ch. D. 140; 

Fe Sroith, Green v. Sinith (1883), 24 Ch. 9.672 , Cholmeley 

School, Highgate cr. Sewell, [1894] 2 Q. B. 906; Imray v. 

Oakshette, [1897] 2 Q. B. 2183 Re Powell, Powell v. 

Powell (1904), 20 T. L. R. 374. 

733. Where plaintiff is assignee of lessee.]| 
—The ground of a demurrer must be a short point, 
upon which it is clear, the bill would be dismissed 
with costs at the hearing ; therefore upon a bill by 
assignees of a bkpt. for specific performance of an 
agreement previous to the bkpcy. to grant a lease, 
the case consisting of a combination of circum- 
stances, the evidence might sustain the relief with 
some modification ; upon which a demurrer was 
overruled.—BROOKE v. HEwirr (1796), 3 Ves. 
253; 30 E.R. 997, L. C. 

.Annotations :—Distd. Weatherall v. Gcering (1806), 12 Ves. 

504. Consd. Crosbie v. Tooke (1833), 1 My. & K. 431. 

Refd. Buckland r. Papillon (1866), 15 L. T. 378. 


734. —--.J—Under an agreement for a 
lease, containing a covenant against alienations, & 
a proviso for re-entry for breach of the covenant : 
the lessee, after having been in possession for 
many years, conveyed all his property to trustees, 
for the benefit of his creditors, & subsequently a 
commission of bkpt. issued against him, & he was 
found bkpt. On the trial of an ejectment at law, 
it was held that the deed was an act of bkpcy., & 
void, & that it did not operate as a valid assignment 
of the lease, & was therefore no forfeiture. 

On a bill by the assignees for the specific per- 
formance of the agreement: the ct. decreed that 
the assignees were entitled to a lease, according 
to the agreement, on personally entering into those 
covenants, the which bkpt., if solvent, would have 
bound to enter into. 

In decreeing a specific performance, a ct of 
equity exercises a discretion, & will not exert its 
authority for that purpose, if, by so doing, in- 

ustice will be done.—POWELL v. LLoypD (1827), 2 
Y.& J. 372; 148 iW. R. 962. 


Annotations :—Consd. Crosbie v. Tooke eee 1 My. & K. 
31. Refd. Buckland v. Papillon (1866), 13 L. T. 736, 


735. Where plaintifY is lessee.|-The in- 
solvency of the intended lessee is a good ground 
of objection to a bill brought by him for the 
specific performance of a contract to renew a 
lease.—PRICE v. ASSHETON (1835), 1 Y. & C. Ex. 
441; 160 EK. RR. 180. 

Annotations :—Refd. Lewis v. Stephenson (1898), 67 L. J. 

e- aan Mentd. Rickards v». Hickards (1844), 13 
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731. Whether bar to specific performance—Where plaintiff is vendor.|-—Facky v, RAWSTHORNE (1925), 35 C. L. R, 566 ; 


30 Argus L. R. 302,—AUS. 
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tial terms: Sub-secis. 3,4 & 5. Sect. 11: Sub- 
sect. 1,] 


Against debtor’s trustee.]—Sce 
RUPTCY, Vol. V., p. 993, Nos. 8111-8114. 





BANK- 


SUB-SECT. 4.—EFFECT OF SUBSEQUENT 
IMPOSSIBILITY. 
See Sect. 14, post. 


SUB-SECT. 5.—WAIVER. 

736. What constitutes waiver-—General rule.]— 
A landowner entered into an agreement with a 
railway co. by which the lattcr agreed to make & 
maintain so many crossings across the estate of 
the former as the engineer or surveyor of the land- 
owner should, within one month after the co. 
obtained possession of the land, direct & notify in 
writing to the co. or their engineer. No notilica- 
tion in writing of the crossings required was given 
to the co. or their engineer until nearly three 
months after the co. obtained possession of the 
land, & the co. refused to make a certain crossing 
directed in the certilicate or award :—Held: time 
was of the essence of the contract, & the landowner 
was not, under the circumstances, entitled to 
specific performance of the agreement, & the rights 
of the parties under the agreement having been 
lost, the ct. had no power to substitute for that 
agreement an agreement to give all necessary & 
proper crossings, & the gencral rights of the land- 
owner under the Railway Acts, to have proper 
crossings, etc., were impliedly taken away by the 
private agreement he had made with the co 

A waiver must be an intentional act with know- 
ledge. Where, therefore, there is an agreement to 
refer to arbn., & it is agreed that the award shall 
be made within a specified time, & the award 1s 
not made until after the expiration of such time, & 
one of the parties, in ignorance of that fact, takes 
it up & pays the charges for it, his doing so will 
not amount to a waiver of the condition as to time 
specified in the agreement.—DARNLEY (ISARL) v. 
LONDON, CHATHAM & DoveR Ry. Co. (1867), 
LR. 2 W. I. 43: 36 L J. Ch. 404; 167. T. 
217; 15 W. R. 817, H. L. 3 affg. (1863), 1 De G. J. 
= pat 204, L. JJ.; & (1865), 3 De G. J. & Sm, 24, 
Annotations :—Mentd. Gossip v. Wright (1863), 2 New Rep. 

152; A.-G. e Cambridge Consumers Gas Co. (1868), 

L. R. 6 Kg. 282; Breckon v, Russell (1868), 19 L. 1. 8h, 

468 ; Budding v. Murdoch (1875), 1 Ch. D. 42; Samuel v. 

Dumas, [1924] A. C. 431, 

737. Admitting title in action.|—-A. con- 
tracts with B. to purchase an estate, &, after 
accepting the title, agrees to sell to C., who refuses 
to complete his purchase on the ground of his hav- 
ing discovered a will made eighty years ago, not 
set forth in the abstract, but supposed to affect 
the title. Upon a bill for specific performance by 
the original vendor against A., who by his answer, 
which was put in, & the cause set down for hearing, 
before this discovery was made, admitted the title ; 
qu. if he may be allowed to set up the will as an 
objection to the title by a supplemental answer. 
By consent of both parties, a reference was directed 
to the master to inquire whether a good title could 
be made, regard being had to the will only.— 








PART III. SECT. 10, SUB-SECT. 5. k 
h. What constitutes waiver — Sub- 
mission to judgment by default—On 
notes given for conveyance. }—FLEMING 
v. DUNCAN (1870), 17 Gr. 786.—CAN. 


2 Refusal to accept title af 
tendered. }—MODOUGALL v. HALL (1886), 
13 O. R. 166.—CAN, 

lL -—— ——.}—BURNEY 
(1912), 23 O. W. R. 161; 4 0. W.N 


SpEcIFIC PERFORMANCE. 


Const v. Barr (1816), 2 Mer. 57; 35 E. R. 862, 
L. C 


"738. ——-- ——.]—-Puiprs v. CHILD, No. 577, 
ante. 

739. ——— Acceptance of title with knowledge of 
defect.|—EBDEL v. NICHOLSON (1836), Donnelly, 
111; 47 BE. R. 260. ; 

740. ——- —-—.]—It is no defence to a suit 


for specific performance against trustees of a turn- 
pike road that the land they have contracted 
to sell is liable to pre-emption by the owner of 
the adjoining land under Turnpike Roads, 1822 
(c. 126), s. 89; even where the offer required has 
not, through inadvertence, been made to such 
owner, & it is in evidence that the owner insists 
on his right, the purchaser making no objection to 
the title, & being content to take such estate as 
the trustee could convey.—BaRreTr v. RING 
(1854), 2 Sm. & G.43; 65H R 204. 

741. Long possession by purchaser—Vexa- 
tious objections to completion.|—Purchaser after 
long possession & vexatious objections to complete 
the purchase, held to have waived his right to an 
investigation of the title, & decreed to perform the 
agreement specifically, to pay interest at £4 per 
cent. on the unpaid purchase-monecy, from the 
time of taking possession, & to pay the costs of 
the suit. 

Original vendce of an estate not a necessary 
party to a bill against his assignee for specific 
performance of an agreement to purchase.—IHALL 
2. LAVER (1838), 3 Y. & ©. Ex. 191; 160 E. R. 
669. 

Agraton -—Distd. Corless v. Sparling (1873), 21 W. R. 

10. 





742, -—— Delay in repudiation.|—-hysTon v. 
SIMONDS, No. 673, ante. 

743, ---—- --——.|—-LAMARE v. Dixon, No. 9, 
ante. 

744, —--- Acceptance of supplemental agree- 


ment.|—A. became the purchaser of a mansion 
house & park under conditions of sale, which stated 
that the whole property was freehold except 
$ acres, which were copyhold, but undistinguished 
except as to not meluding any of the buildings. 
The abstract of the title having been delivered & 
discussions thereon having taken place, which 
raised difficulties in the way of completing the 
purchase, a supplemental agreement was entered 
into, detailing what requisitions as to title, etc., 
should be complied with. Among these requisi- 
tions was one in the following words: ‘ Declara- 
tion of identity of lands mentioned in deeds to 
those now sold’ :—Held: on a bill filed by the 
vendor for specific performance, the supplemental 
agreement was a substitution for the original con- 
tract, & A. was not entitled to demand that the 
vendor should distinguish the freehold from the 
copyhold parts of the premises so as to show that 
the latter did not include any of the buildings.— 
DAWSON v. BRINCKMAN (1850), 3 Mac. & G. 53; 
42 BK. R. 181, L. C. 


745. ———- Purchase of outstanding estate by 
defendant.|—_MURRELL v. GoODYEAR, No. 599, 
ante, 

746. —-—— Contract to take premises in existing 


condition—-Lack of repair amounting to breach of 
covenant.|—On Jan. 15, 1921, the purchasers 
having inspected leasehold premises & ascertained 
their bad state of repair agreed to buy them for 
£150, & to take an assignment of the lease subject 


173; 7D. L. R. 857.—CAN. 
m. -——— Delay in investigation of 
a A rd Yea HUING (1874), 8 


vw. Moore I. R. Eq. 
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to the landlord’s consent being obtained & to the 

remises being taken in their then present con- 
ition. The premises were not assignable without 
the landlord’s licence, 

On Feb. 1 the title, subject to the licence being 
obtained, was accepted & the draft assignment 
approved. 

Two days later the landlord served a formal 
notice of breaches of covenant & a schedule of 
dilapidations on the vendors, & intimated that her 
licence to assign would be withheld until the notice 
was complied with. The vendors at once forwarded 
the notice & schedule to the purchasers, informed 
them of the landlord’s intimation, & requested 
them to do the repairs. The purchasers refused to 
do any repairs & subsequently repudiated the 
purchase. 

The vendors then did the repairs at a cost of 
£225, obtained the licence to assign, & claimed 
pee performance of the contract on the footing 
that the £225 & other outgoings since Feb. 1 must 
be borne by the purchasers :—Held: the vendors 
were entitled to the relief they claimed on the 
folowing grounds :—(a) By contracting to take 
the premises in their then present condition the 
purchasers had assumed hability for & agreed to 
indemnify the vendors against the cost of any 
subsequent repairs. (b) Although the £225 was in 
a sense part of the costs of making the title, if was 
an expense for which the purchasers had expressly 
assumed liability, & they were not entitled to pre- 
vent the vendors making a title by repudiating this 
liability. (¢) From the date of the contract tho 
vendors in the circumstances held the premises 
in their dilapidated condition as trustees for the 
purchasers with a corresponding right of indemnity 
against the cost of any subsequent repairs or out- 
goings. —LOCKHARTS v. ROSEN (BERNARD) & Co., 
[1922] 1 Ch. 483; 91 L. J. Ch. 8215 127 L. TP. 
18; 66 Sol. Jo. 350. 

~~-— Failure to make objections to title within 
time.|—Sec SALE OF LAND, Vol. XL., p. 87, Nos. 
670-672. 

- ~— Failure to demand abstract.|—-See SALE OF 
LAND, Vol. XL., pp. 173, 174, Nos. 1425-1] 126. 

747. Scheme for formation of joint stock com- 
pany—Contract made before registration—Subse- 
quent incorporation of company by statute— 
Clause saving rights of all parties.|--BrouNn v. 
LONDON NECROPOLIS Co. (1854), 24 I. T. O. S. 127. 

748. Condition to be solely for defendant’s 
benefit—-Vendor agreeing not to trade—& giving 
licence to trade under his name.|—A., B., (., & D. 
traded at E. under the firm ot A. & co. <A., who 
lived abroad, gave a power of attorney to L., by 
which he authorised him to sell, or concur in selling, 
any of A.’s property by auction, or privately, upon 
such terms, subject to such conditions, & in such 
manner as 8. should think fit. B., C., & D. agreed 
to scll the business as a going concern to H., B. 
signing as attorney for A. as well as on his own 
behalf. Tf. agreed to pay the debts of the business, 
which were estimated at £15,000; if they did not 
exceed that amount the vendors were to be entitled 
to a share of profits calculated on £5,000 ‘‘ deferred 
capital’’; if the debts exceeded £15,000, £5 for 
every £2 of the excess was to be deducted from the 
£5,000 deferred capital ; the vendors might require 
It. to take over their deferred capital, paying in 
cash two-fifths of its nominal amount; if the 
concern was converted into a limited co., the 
vendors were to receive shares for their deferred 
capital; & if the debts were less than £15,000, H. 


PART III. SECT. 11, SUB-SECT. 1. 
751i. Whether defence to claim.)— 
An intending purchaser of land who 





has been guilty of laches, bad faith, & 
default for a considerable time in pay- 
ment of the cash stipulated for, dis- 
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was to pay the difference in cash at the end of 
two years. It was agreed that H. might carry on 
the business under the style of A. & co., & that the 
vendors should not carry on any like business within 
fifty miles of E. H. brought an action for specific 
performance :—Held: assuming the licence to 
trade under the name of A. & co. & the agreement 
by the vendors not to trade to be unauthorised by 
the power of attorney, they were stipulations for 
the benefit. of H. which he might waive, &, he 
having waived them, specific performance ought 

to be decreed.—HawksLEy v. OuTRAM, [1892] 

3 Ch. 359; 62 L. J. Ch. 215; 67 L. T. 804; 2 

R. 60, C. A. 

Annotations :-—Distd. Lloyd r. Nowell, [1895] 2 Ch. 744. 
Apld. Morrell v. Studd & aera Pre 4 Ch. 648; 
North v, Loomes, [1910] 1 Ch. 378, entd. Re Johuston 
Foreign Patents Co., Re Jolinston Die Press Co., Re 
Johnstonia Engraving Co., J, P. Trust v. The Above Cos., 
(1904) 2 Ch, 231. 

749. —-— Contract subject to preparation of 
formal document.]—A vendor & purchaser signed 
a@ memorandum purporting to be an agreement 
for the sale & purchase of a house at a stated price, 
‘subject to the preparation by the vendor’s solr. 
& completion of a formal contract”? :—Held: the 
vendor could not waive that stipulation as being 
intended for his benefit alone, so as to constitute 
the rest of the memorandum a final contract 
enforceable against the purchaser.—LLoyD  v. 
NowELL, [1895] 2 Ch. 744; 64 L. J. Ch. 7445; 73 
L. I. 154; 44 W. R. 43; 13 R. 712. 

Annotations -—Consd. North v. Percival, [1898] 2 Ch. 128. 
Distd. Marten p. Whale, {1917]1 K. 1. 544. Refd. Rossdale 
Ae rae ty [1921] | Ch. 573 Chillingworth v. Esche, (1923) 
750. Condition securing payment of purchase 

money to vendor.|—A purchasers’ offer provided 
that. the purchase-money should be paid as to 
£250 on completion & as to the balance within two 
years bearing interest at 5 per cent. & to be secured 
to the vendor's satisfaction. 

The vendor accepted the offer subject to the 
purchase-money being secured to his satisfaction. 

Two months before the date fixed for completion, 
& while the method of securing the balance of the 
purchase-money was still in negotiation. the pur- 
chasers withdrew their offer. 

The vendor sued for speciic performance or 
damages :—Held: the provision for securing the 
balance of the purchase-money to the vendor’s 
satisfaction did not prevent the offer & acceptance 
from constituting « binding contract, & in any 
case, as the provision was solely for the vendor's 
benefit, he could waive it at the Bar.—MORRELL v. 
Stupp & MILLINGTON, [1913] 2 Ch. 648; 83 
L. J. Ch. 114; 109 L. T. 628; 58 Sol. Jo. 12. 
Annotation ‘—Refd. Wartlev vr. Uymans, [1920] 3 K. B. 175. 

Waiver of production of lessor’s title.|-—See, 
generally, LANDLORD & TENANT, Vol. XXX, 
p. 397, Nos, 603-608. 


SEecT. 11—DELAY IN PERFORMANCE OF 
CONTRACT. 
SuB-sEcr. 1.—IN GENERAL. 

See, generally, CONTRACT, Vol. XIL., pp. 306-317, 
Nos. 2532 -2621L. 

751. Whether defence to claim.] -—— Specific 
performance refused on account of the laches of 
pltf., the vendor. A small incumbrance, which 
may be the subject of compensation, no objection 
to a specific performance. 


entitles himself to the exercise of the 
judiclal discretion to grant specific 
performance in his favour.—MABER v. 
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Sect. 11.—Declay in performance of contract: Sub- 
sects, 1 & 2.] 


There is nothing to show that he was proceeding 
with due diligence ; & meant to proceed with the 
contract; nor that he was even holding the pur- 
chaser to it. It is clear, therefore, pltf. was called 
upon to be more quick than he had been; & has 
not done all he ought (per Gur. ).—GUuEst Vv. 
Homrray (1801), 5 Ves. 818; 31 E. R. 875. 

752. .I—(1) Bill for specific performance 
of an agreement dismissed upon the lapse of time, 
without proceeding in the performance. 

(2) Specific performance 1s always the subject 
of discretion (LORD ERSKINE, C.).—ALLEY v. 
ae (1806), 13 Ves. 925 : ; 33 HK. R. 278, 





Annotations :-—48 to (1) Apld. Southcomb v. Excter (Bp.) 

vee, 16 L. J. Ch. 378; Firth v. Greenwood (1855), 24 

»T. 0.8. 51, 

753. ——.|—SoutTuH EASTuRN Ry. Co. v. KNOTT, 
No. 1079, post. 

754, |—Ripaway v. WHARTON, No. 279, 
ante. 

755. Trifling conduct of plaintiff.]— 
Where one party to an agreement trifles, or shows 
a backwardness in performing his part of it, 
equity will not decree a specific performance in 
his favour; especially, if the circumstances & 
situation of the other party are materially altered 
in the mean time.—HAYES v. CARYLL (1702), 1 
Bro. Parl. Cas. 126; 1 E. RR. 462, Lf. LL. 

Annotation :—Reid. Southcomb +, Exeter (Bp.) (1817), 16 

L. J. Ch. 378. 

758. —~—-- --—.]—Specific performance refused 
on the laches & tmfling conduct of pltf.—SPuURRIER 
v. HANCOCK (1709), 4 Ves. 667; 31 H.R. 344. 











Annotations :~- Refd. M'Donald v Falsoui (1806), 12 Ves. 
277; Southcomb v. Exeter (Bp.) (1847), lo L. J. Ch. 378. 
757. —---— Gross laches of plaintiff.}——-With 


respect to the performance of a contract the time 
is material. ‘Therefore a bill for specific perform- 
ance was upon the gross laches of pltf. dismissed 
with costs.-~-HARRINGTON v. WHEELER (1799), 4 
Ves. 686; 31 E.R. 354, LC. 


Annotations .—Consd. Alley tv. Deschamps (1806), 13 Ves 
225. Ap ld. Firth « Greenwood (1855), 25 1. "P.O. 8, 51 
Refd. Settee. Slade, Hunter v. a (1802), 7 Ves, "365 
Carpenter v. Blandford (1828), 7 L. J. O. S. K. B O58 
Southeomb tv. Exeter (Bp.) (as, 16 L. J. Ch. 378 
Vonn v. Cattell (1872), 27 L. T. 


758. - Where. fhe has been great 
delay & there is little hope of perfecting the title 
within a reasonable time, the ct. will dismiss a 
purchaser with costs. 
In 1842 deft. contracted to purchase an estate. 
A suit for specific performance having in the same 
year been instituted by the vendors, it appeared 
that the vendors claimed under testator who died 
in 1809, & subject to his debts, that a creditor’s 
suit had been instituted in 1813, & a decree for an 














SPECIFIC PERFORMANCE. 


account & sale made in 1817, since which time 
nothing effectual had been done in the suit, & no 
report of debts had been actually confirmed. 
After so great delay, no further time was given to 
the vendors to complete their title, & the bill for 
specific performance was dismissed with costs.— 
Fraser v. Woop (1845), 8 Beav. 339; 14 L. J. Ch. 
220; 4L. T. 0.8. 490; 50K. R. 133. 

759. Slight delay— Induced by fraud.|— 
Specific performance; the lapse of time being 
trifling, & the result of fraud. The relief by 
delivering up a contract requires a stronger case 
than to resist a specific performance.—SAVAGE v. 
Brocksopp, Brocksorpe v. Lucas (1811), 18 Ves. 
335 3 34 H.R. 344, L. C. 

760. —-— Where no time fixed—Performance in 
reasonable time.|—SOUTHWELL 7. NICHOLAS & 
ABDY (1732), 1 Madd. 9, n.; 56 E.R. 4. 
Annotation :~— Gonsd. Falcke v. Gray (1859), 4 Drew. 651, 

761. Agreement for compulsory 
purchase.|—A railway co. contracted to purchase 
lands, agreeing to pay interest on the purchase- 
money, trom the day they should commence their 
works on the lands till the purchase-money should 
be paid. The co. did not enter into possession, or 
commence works, for two years. Suit for imme- 
diate specific performance dismissed.—BODINGTON 
v. GREAT WESTERN Ry. Co. (1849), 13 Jur. 144. 

762. -- -- Delay in showing title.|—-By a 
contract it was agreed ‘ that the parties should 
acknowledge the validity of cach others’ patent 
rights, & that the vendors will satisfy the pur- 
chasers as to their title to the patents in the 
schedule thereto ” :--Held: (1) each party was 
precluded from questioning the validity of the 
other’s patents, & a delay of three years in showing 
such title was not a ground for refusing specific 
performance, there having been no intentional 
delay; (2) where the dispute wus as to the 
validity of the contract, & not as to the title only, 
the practice is not to insert an inquiry as to when 
a good title was first shown. —Porrin v, CROSSLEY 
(1856), 28 L. T. O.S. 1873 5 W. R35. 

763. —-- > |\—A delay of eleven years 
occurred in the completion ot a contract for the 
sale of an estate but which was occasioned by the 
state of the title :—Held: the purchaser was not, 
after this delay compellable to complete; but if 
he did he must pay interest on the purchase-money 
according to the contract, his money not having 
in the meanwhile been lying idle.—WILLIAMS v. 
GLENTON (1865), 34 Beav. 628; 138 L. T. 10; 11 
Jur. N.S. 801; 183 W. R. 1080; 55 E.R. 739; 


on appeal (1866), J Ch. App. 200, L. JJ. 

Annotations :—Refd. Re Riley to Streatileld (1886), 384 Ch. D. 
386; Re Hethng & Merton's Contract, [1893] 5 Ch. 2693 
Rte London Corpn, & Tubb’s Contract, [1894] 2 Ch. 521, 
North v. Percival, [1898] 2 Ch. 128 , Jte Woods & Lewis’ 
Contract, [1898] 2 Ch. 211; Day rv. Singleton, [1899] 2 
Ch. 320; Bennett v. Stone, [1903] 1 Ch. 509, 











PENSKALSKI (1904), 24 C. L. T. 4075 grant a decree for specific performance asvgnes.—-VERMA v. DONOHUE (1913), 
15 Man. L, R. 236.-—CAN. ut une aa BET age Ne vee Hie ae nek ii Rk. yas Peg 

751 ii. J_AaLL ov SURNBULL AM SARAN 7 RAM BALLABH »), LL. hk. : » AR. 468,— 
(1909), 10 WL L. R536; 2Sask. Lk. f be aa 47 All. 781.—IND. 760i. —— Where no time fired— 
89, ae viii. -]}—CROFTON vt. ORMSBY — Performance in reasonable tume.J— 
751 ———,]—StRWwART v. Borm (1808), 2 Sch. & Lef. 581.—IR. Where the purchaser at the time of the 
ast. ‘19 W.L. 166; 4 Sask. L. it. 766i. —— Trifiny conduct of contract knew that the vendor had not 
260.— oan: plaintiff.j- FULLER v. MAYNARD (1912), then title to the lands, but had con- 
22 O. W. KK. 809; 3 O. W. N. 1602; 5 tracted to buy them, & was entitled 


751 ——.}—STEWART tv. MARSH 
(Alta. ; (91), 17 W. L. lh. 522.—CAN. 

7T61Vv. .J—-McGREEVY v. HODDER 
(1912), 23 O. W. Rk. 699; 5 O. W.N. 
536; 8 D. L. RR. 755. —CAN. 

151 v ENNETT Uv. 
COMBE 5 (B ie a (191 He 
li b. —CA 
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NEw- 


751 ae ——- eae wilful delay 
over & considerable period through the 
Dreamer stages of an agrecinent to 
sell is good ground for a ct. refusing to 


tract, 


D. L. R, 520.—CAN. 
Groas laches of plaintiff | 

-—~Where thore has & 
unexplained delay on the part of the 
purchaser, or his assignee, in carrying 
24 W. LR. 59: out a contract for the sale of land by 
bk adehs pe vnene of the purchase-money in 
nstalments, & the vendor has 

notice of the termination of tho con- 
specific performance of the 
contract will not necessarily be decreed 
at. the Instance of tho purchaser or his 


to eall for a conveyance on payment 
of the purchase price, the vendor was 
held to be entitled to a reasonable time 
to make a good tithe.—WILLIAMS v. 
WILSON “a SOHO. (1895), 3 B.C. RR. 


gee —CA 
.)}— The purchaser 
dcr contract for the sale of land is 
not entitled to a decree for specific 
pean: by the vendor unless he 
1a8s been prompt in the performance 
of the obUgationy devolving upon him 


been great 








given a 


Part II].--Derences tro CLaim ror Spreciric PERFORMANCE. 


764. Unreasonable delay.|—Where 
a contract for the sale of shares did not fix the time 
for the delivery of them :—Held: the time for 
delivery could not depend upon circumstances 
which were unknown to the buyer, & delay in 
tendering the shares arising from the seller having 
sent his certificate to England for sub-division, 
as this circumstance was unknown to the buyer, 
was unreasonable & justified the buyer in refusing 
to accept the shares. Such delay was mora, 
assuming the law of mora to be applicable.—Dr 
WAAL v. ADLER (1886), 12 App. Cas. 141; 56 
Li J. CPs 253) 5 Te aR. 188.1P.-G, 

765. Delay caused by defendant.}/— 
Specific performance of an agreement for the sale 
of an annuity, to commence from the date of the 
agreement, & to continue for three lives, to be 
named by the grantee, decreed where the lives 
had not been named, the delay having been 
occasioned by the grantor.—-PRITCHARD v. OVEY 
(1820), ] Jac. & W. 396; 37 E.R. 426. 

Anaatian :~ Refd. Hughes v. Morris (1852), 21 L. J. Ch. 








766. -—-—- Defendant accessory to delay.]— 
Kina v. TURNER, No. 880, ante. 

767. Application to mercantile contracts.] 
—It was argued... that cquity enforced 
contracts though the time fixed therein for com- 
pletion had passed. This was in cases of contracts 
such as purchases sales of land, where unlcss a 
contrary intention could be collected from the 
contract the ct. presumed that time was not an 
essential condition. To apply this to mercantile 
contracts would be dangerous & unreasonable 
(Corren, L.J.).—-REUTER v. SALA (1879), 4.0. P. 1D 
239; 48 L. J. Q. B. 492; 40 L. 7. 1763; 27 W. 1. 
6313; 4 Asp. M. L. CG. 121, C. A. 

Annotations -—- Refd. Lomas sor. Barff, Frangopulo 2. 
Lomas (1901), 17 T. GL R137, Jaekson ve Rotux Motor & 
Cycle Co,, (1010) 2K. 2B. 937. Hartley ¢. Hymans, [1920{ 
: ye oe , Ballantine vr. Cramp & Bosman (1923), 129 

d ~0Ua. 

768. ----— No injustice to parties.|—-Where it 
| Wyuily] could do so without injustice to the con- 
tracting parties, it decreed specific performance 
notwithstanding failure to observe the time fixed 
by the contract for completion. . . . If since the 
Judicature Acts .. . it 1s established that equity 
would not under the then existing circumstances 
have prior to the Act greatest specific performance, 

... the section can in my opmion have no 
application (LORD PARKER OF WADDINGTON).— 

STICKNEY v. Keep, [1915] A. C. 3886; 84 

J.J. Ch. 259 5; 112 L. T. 664, HL. L. 

frnotations -—Consd. Bernard ov. Willams (1928), 139 
lL. oT. 22, Refd. Jaimshed Khodaram Lrani rv. Burjorji 
Dhunjibhai (1915), 32 1. 1. 8, 146, Re Bayley & Shvo- 
sinith’s Coutract (1918), 87 lL. J. Ch. 626, 

769. — Effect of Judicature Acts.| -— 
SITNCKNEY v. KEKBLE, No. 768, ante. 

~--_— Delay in exercising option for renewal of 
lease.|——-See LANDLORD & TENANT, Vol. X XXI., 
pp. 69, 72--78, Nos. 2167, 2195-2230. 

—— Agreements for leases.|—Src LANDLORD 
oe Vol. XXX., pp. 409-41], Nos. 718- 
él. 
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Option to purchase under will.]|——See WILLS. 
Delay in bringing action.|—Sce Sect. 16, post. 


SUB-sSECT. 2.—WHEN TIME THE ESSENCE OF THE 
CONTRACT. 

770. Whether specific performance refused— 
Failure to make title by agreed date.|—KIEN v. 
STUKELEY (1722), 1 Bro. Parl. Cas. 191; 1 EH. R. 
506; subnom. KEN v. STUCKLEY, 2 Eq. Cas. Abr. 
19; Gilb. Ch. 155, H. L. 

Annotation :—Refd, Faleke v. Gray (1859), 4 Drew. 651. 
771. Failure to produce deeds or tender 

conveyance. |—-Though the vendor of an estate 

does not produce his deeds, or tender a conveyance 
within the time hmited by the articles, the ct. 

does not regard this neglect, but will decree a 

sale notwithstanding.—GInbson «v. PATTERSON 

(1737), 1 Atk. 12; West temp. Hard. 2385; 26 

BK. R. &, TL. C. 

Annotations :-—Expld, Lioyd v. Collett (1793), 4 Ves. 689, n. 
Dbtd. Fordyce v. Ford (1794), 4 Bro. GC. C. 491, Llarring- 
ton vr. Wheeler (1799), 4 Ves. 686; Alley v. Deschamps 
(1806), 13 Ves. 225. 


772. Failure to deliver abstract of title.|— 
When a contract for sale is entered into by which 
it is stipulated that the abstract is to be delivered 
on a particular day, & it is not delivered within 
a reasonable time after that day, the purchascr 
is at liberty to repudiate the contract. 

The conditions of sale under which a purchase 
was made provided that the abstracts should be 
delivered within twenty-one days from the day 
of sale. When seventy-eight days had expired 
without any abstract having been delivered, the 
purchaser gave notice to the vendor that he 
declined to complete. After one hundred & 
cighteen days had elapsed, abstracts of the title 
to some of the lots were delivered to the purchaser, 
& the abstract of the remaining lot was delivered 
a fortnight later, but were returned by the pur- 
chaser on the same days on which they were 
dehivered. On a bill to enforce specific perform- 
ance of the contract :-—Held: as the vendor had 
failed to deliver the abstracts within a rcasonable 
time after the day named, he could not enforce 
the contract against the purchaser, & the bill 
must be dismissed with costs.—VENN v. CATTELL 
(L872), 27 L. T. 469. 

773. —--—- Unreadiness of purchaser to com- 
plete.|—In an agreement by a tenant at will of a 
public-house for the sale of the possession, trade, 
& goodwill of the house at a fixed sum, & of the 
stock & furniture at a valuation, one of the terms 
being that possession should be taken, & the 
money paid on a given day, time is of the essence 
of the contract; & a purchaser, who was not in a 
condition to fulfil his part of the contract on that 
day, cannot compel a specific performance, though 
he was ready on the following day to have pro- 
cecded to complete the purchase.—CosLaKE 1. 
TILL (1826), 1 Russ. 376; 38 Le. R. 146. 


Annotations :--~Consd. Walker v. Jeffreys (1812), 1 
341. Apld. Macbrydo v. Weekes (1856), 22 Beav. 
Refd. Gray v. Smith (1889), 43 Ch. D. 208. 








Hare, 
533, 


& always roady to carry out the con- 
tract on his part within a reasonable 
time, even though time was not of its 
essence, nor when he has declared his 
inabillty to perform his share of the 
contract.—WaLLack & KEARNEY vt. 
HkSsLEIN (N.S.) (1898), 29 S. CG. KR. 
171.—CAN, 


oO. -~——.}] -— FREDERIKSEN 2. 
Stanton & JTucHarpx (1913), 24 
W.L. R. 891; 4 W. W. RR. 1224; 12 
Can Tk. 565; 6 Sask. L. R. 105.— 





p. —— Delay in exercising option.) 


—CUNNINGHAM U, STOCKHAM (1910), [3 
W. OL. OR. 31235 15 B,C. RR. LAL - 
CAN. 





a Unavoidable delay.j—GRAvv 
vy. Resor (1869), 16 Gr, 61L4.--CAN, 
r. ~~~ Dishonest delay.}—-Where the 
purchaser in a contract for the sale 
of land, under which the purchase 
ye igs payable by instalments, wil- 
ully neglects to pay the instalments 
aus they become due, & holds off with 
the intontion of paying if the market 
for land appears promising, & of 
abandoning the contract if the market 


price of land should fall, the ct. will 
not decree specific performance, though 
it may reheve against the forfeiture 
of that part of the purchase price 
already paid. —VERMA tv. DONOHUE 
(1913), 18 B,C. lt. 468.—-CAN. 


PART III. SECT. 11, SUB-SECT. 2. 
770 i. Whether specific performance 
refused —Favure to make title by agreed 
date.}—Davis v. DOUGALL (1889), 15 
V. L. R. 424.—AUS. 
770 ii, ————.]—Dyas v. ROONEY 
(1890), 27 L. R. Iv. 4.—IR, 
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Sect. 11.—Delay in performance of contract: Sub- 
sect, 2.] 
774. Delay in payment of purchase-money 





—Under right of pre-emption in will.|—A person 
having under a will a right of pre-emption of an 
estate for a given sum, provided he signified to 
the trustees within one month of testator’s death 
his option to purchase, & paid the purchase-moncy 
within a further period of two months, duly 
signified his option to the trustees, & applied to 
their solicitor for an abstract of title. The solr. 
acknowledged this application, & promised to 
take an early opportunity of seeing his clients 
thereon. But no abstract was furnished; &, 
hearing nothing further, the donee of the right 
of pre-emption allowed the two months to expire 
without paying his purchase-money, or taking 
any further step in the matter :—J/eld : under the 
circumstances & according to the true con- 
struction ot the will, the trustees were not under 
any obligation to furnish an abstract; & the 
purchase-money not having been paid within the 
two months, the right of pre-emption was lost, 
the rule being that such a right must be strictly 
complied with.—BRoOoKE v. GaRrRrop (1857), 2 
DeG. & J. 62; 27L. J. Ch. 226; 30L. T. 0.8, 
194; 6W. RR. 121; 41 E.R. 011, LC. 


Annotation :—Distd. Ward v. Wolverhampton Waterworks 
Co. (1871), L. R. 13 Eq. 243. 


775. Under option to purchase in 
lease.|—Articles of agreement for a lease contained 
a proviso that if, at any time within a certain 
period, the lessees should desire to purchase the 
tee simple, & should give three months’ notice of 
such their desire, & should, ‘‘ at the expiration of 
such notice, pay unto him, the lessor, the sum of 
£210 in respect of each plot, ctc., then the lessor 
shall & will convey the treehold ’”’ to the lessee. 
Notice to purchase was given in due course; but 
the three months after the notice having been 
allowed to elapse without the money being paid 
the lessor refused to carry out the agreement 
for sale. Upon bill by lessee for specific per- 
formance :—Held: ‘at the expiration’? meant 
the precise day on which the notice expired ; 
until the condition of paying the money was 
performed, the relation of vendor & purchaser did 
not arise; time was of the essence of the con- 
tract ; & the money not being paid at the fixed 
time the lessce had lost his right to purchase ; 
and the ct. refused specific performance, & dis- 
missed the bill with costs.—RANELAGH (LORD) v. 
MELTON (1864), 2 Drew. & Sm. 278; 5 New Rep. 











101; 34 L. J. Ch. 227; 31 L. T. 409; 28 J. P. 
820; 10 Jur. N. S. 1141; 13 W. BR. 150; 62 
E. RR. 627, 
Annotation -—Mentd. Fe Adams & Kensington Vestry 
(1884), 27 Ch. D, 394. 
776. Effect of extending time.]— 





Where time is of the essence of the contract, the 
mere extension of time is only a waiver to the 
extent of substituting the extended time for the 
original time, & not an utter destruction of the 
essential character of the time. 

By an agreement dated Jan. 1, 1873, the Cloth- 
workers’ co. agreed to grant a lease of a piece of 
land to M. & W. for eighty years from Dec. 25, 
1872, M. & W. covenanting to erect a house of a 


776 i. -— Delay ian payment of 
grurchase-money—Under option to pur- 
chase wn _lease.}—Momr v. PALMATIER 
(1900), 13 Man. L. R. 34.—CAN, 


_ 176i, —— —— Effect of extending 
time.|-—-Where time is of the essence, 
but there has been no waiver by an 
extension of tine to a fixed date, the 
purchaser will be cutitled to specific 


241.—N.Z 


erformance if he is ready & willing 
© complete on the extended date, & a 
notice of rescission based upon the 
earlier default given before the ex- 
tended date has passed is inoperative. 
——WIISON v. MCGEE, (1925) N.Z. LR. Ay 


t. aes 
time with penalty.]- -EmrIRE Loan & 
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specified value thereon within one year from 
Dec. 25, 1872; & in case of default in completing 
the buildings for two months from the expiration 
of the year the Clothworkers’ co. were entitled to 
put an end to the agreement & take possession of 
the premises. By an agreement dated July 16, 
1873, M. & W. agreed to sell their interest under 
the agrcement of Jan. J, 1873, to plitfs. for £2,000 ‘ 
of which sum £1,000 was paid on the execution 
of the agreement, & the remaining £1,000 was to 
be paid on July 31, 1873, or at such deferred date 
as the parties might agree upon, & it was provided 
that pltfs. should accept the title of M. & W., & 
that they should not require a formal assignment 
of the agreement, & that the purchasers should 
take upon themselves every liability under which 
M. & W. were; & the agreement provided that 
if pltfs. should fail to pay the £1,000 on July O15 
or at such deferred date as the parties might 
agree upon, all money paid previously to such 
default should be absolutely forfeited, & the 
agreement should become null and void. The 
£1,000 was not paid on July 31, nor was any 
deferred time for payment agreed on. On Aug. 16, 
1873, at which time pltfs. were in possession of 
the ground, but had not| commenced building, 
M. & W. gave pitfs. notice that unless the works 
were commenced on the following Monday, the 
£1,000 must be paid within one week from the 
following Tucsday which would be Aug. 26. The 
works were not commenced, nor was the £1,000 
paid; & on Oct. 2, M. & W. gave plitfs. notice 
that in consequence of default. having been made 
in the payment of the £1,000, the agreement had 
become void; & that they would proceed to deal 
with the property as if the agreement had not 
been entered into. On the same day pltfs. gave 
M. & W. a counter notice requiring them to 
perform the agreement, but without offering to 
pay the £1,000. On Oct. 17, the Clothworkers’ 
co. sent M. & W. a notice, requiring them to 
proceed with the buildings, & on Oct. 20, M. & W. 
assigned the benefit of the agreement to B.. who, 
on Dec. 26, took possession of the ground, & 
commenced building. 

On Jan. 8, 1874, pltfs. filed a bill offering to 
pay the £1,000, & interest, & praying for specific 
performance of the agreement of July 15, 1878, 
& that B. might be restrained from continuing 
in possession of the ground, & M. & W. from 
assigning their interest under the agreement with 
the Clothworkers’ co., except to pltf{s. :—Held: 
(1) time was of the essence of the contract, & 
the notice of Aug. 16, was only a qualified & 
conditional waiver, the terms of which were not 
complied with, & the waiver did not take effect ; 
(2) pltfs. had not used that diligence which was 
incumbent upon them to use, to obtain the aid 
of a ct. of equity.—BARCLAY v. MESSENGER 
(1874), 43 L. J. Ch. 449; 30 L. T. 351; 22 W.R. 
522 


Annotation :—Refd. Bernard v, Williams (1928), 139 L. T. 22. 

7177, ——- —--— Sale of land.|—On a sale of 
real estate the purchaser paid £500, which was 
stated in the contract to be paid “‘ as a deposit, & 
in part payment of the purchase-money.” The 
contract provided that the purchase should be 
completed on a day named, & that if the purchaser 


SAVINGS Co. vw. MchRag (1903), 23 
C.L.T. 229; 60.L.R.710; 20. WLR. 
325, 405.—CAN. 
a. SO. ]} + MOoviItn 
» Youna (1908), 8 W. L. R. 310; 1 
ta. L. R 337.—CAN. 
477 i. Sale of land.\— 
Where a purchaser of land, who has 
agreed that time shall be of the essenco 








Extension of 
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should fail to comply with the agreement the 

vendor should be at liberty to resell & to recover 

any deficiency in price as liquidated damages. 

‘ho purchaser was not ready with his purchase- 

money, &, after repeated delays, the vendor 

resold the property for the same price. The 
original purchaser having brought an action for 
specific performance :—Held: the purchaser had 
lost by his delay his right to enforce specific 

performance.—HoOwE v. SMITH (1884), 27 Ch. D. 

$9; 53 L. J. Ch. 1055; 50 L. T. 573; 48 J. P. 

773; 32 W. R. 802, C. A. 

Annotations :—Consd. Levy v. Stogdon, [1898] 1 Ch. 478; 
Stickney 7». Keeble, [1915] A. C. 386. Refd. Cornwall v. 
Henson, (1900) 2 Ch, 298, Hall v. Burnell, [1911] 2 Ch. 
551; Mayson v. Clouct, [1924] A. C. 980; Akt. Reldar 
v. Arcos, [1927) 1 K. B. 352. Mentd. Soper v. Arnold 
(1887), 37 Ch, D. 96, Bishop v. Taylor & Harris (1891), 60 
L. J. Q. B. 556; Barton v. Capewell Continental Patents 
Co, (1893), 37 Sol. Jo. 442 ; Jackson v. Do Kadich (1901), 
48 Sol, Jo. 687; Spragne v. Booth, [1909] A. C. 576; 
Harrison v. Holland & Iannen & Cubitts, 11921] 3 K. B. 
297: Monnickendam v. Leanse (1923), 39 T. Le. R. 4453 
Chillingworth vy, Hache, (1924) 1 Ch. 97; Cohen v. Sellar, 
{1926] 1 K. B. 536; Farr, Sinith v. Messers, (1928) 1 
kk. B. 397. 

778. —~-~.|—By an agreement in 
writing dated Dec. 9, 1909, land in the province 
of Saskatchewan was sold for 16,000 dollars, of 
which 1,000 dollars were paid on signing the 
agreement, & the balance was payable by six 
annual instalments on Dec. 1, of cach year. The 
agrecment provided that, if the purchaser should 
make default in any of the payments, the vendor 
should be at liberty to cancel the agreement & 
to retain, as Ihquidated damages, the payments 
alread y made, & that time was to be considered 
as of the essence of the agreement. Default 
having been made in the payment of the first 
instalment, the vendor cancelled the agreement, 
assignees of the purchaser sued tor specific per- 
formance :-—Held : the parties having made time 
of the essence of the agreement, specific perform- 
ance could not be decreed, but that the torfeiture 
of the money paid was a penalty from which 
relief should) be granted on proper terms. 
STEEDMAN 0. DRINKLE, |1916 1 A. C. 2753 85 
J.P... 79; Lt L. VT. 248 632 T. LL. BR. 231, 








PLC, 
«tunolation +- Alpd. Brichles 7 Snell, [1916] 2 A. C. 599. 
779. ----- '~-The purchaser under 


an agreement for the sale of land in Ontario, 
which made time of the essence, was in default 
at the date fixed for completion, & the vendor 
thereupon cancelled the agreement. At that 
date there was a small tmtge. upon the land. 
The mtgee. had consented & was willing to accept 
repayment upon the completion taking place ; 
the purchaser had been informed that the mtge. 





of the contract, fails to pay the pur- 


default, & 
chase-money on the appointed day, 


adjudged in 


specific performmance was 
8s favour, the evidence 
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would be paid off upon the completion & had 
raised no sbisction -—Held : the vendor was able 
& willing 10 convey at the date fixed for com- 
pletion, & the purchaser being in default was not 
entitled to specific performance.—BRICKLES . 
SNELL, [1916] 2 A. C. 599; 86 L. J. P. C. 22 5 
115 L. T. 668, P. C. 

‘Annotation -—Retd. ite Hailes & Hutchinson’s Contract, 

[1920] 1 Ch. 233. 

780. —_— Difficulties improperly raised by 
plaintiff —Agreement for sale of timber.]—-In a con- 
tract for the purchase of timber, time is of the 
essence of the contract; & if, by difficulties 
improperly raised by the vendor, the timber is 
srevented from being felled & carried away at 

he time limited by the agreement, the ct. will not 
afterwards enforce the performance of the con- 
tract.—-ARKWRIGUT v. STOVELD (1824), Coop. 
Pr. Cas. 499; 3. J. O. S. Ch. 49; 47 H.R. 618. 

781. Unpunctual payment of interest.]— 
A contract of which time 1s the essence, & a chief 
term in which is the punctual payment of interest. 
Interest in arrear two or three days ; upon a bill 
filed for benefit of that agreement, relief refused. 


—Hicks v. GARDNER (1837), 1 Jur. O41. : 
Annotation -—Consd. Leeds & Hunley Theatre of Varieties 
». Broadbent, (1898] L Ch. 343. 


782. Failure to notify defendants of works 
required--Under agreement for compulsory pur- 
ehase.]——DARNLEY (EARL) 0. LONDON, CHATHAM 
& Dover Ry. Co. No. 736, ante. 

783. -—- Offer not accepted within time 
stipulated.|—At a sale by auction D. became the 
purchaser for £6,000 of certain real estate. Before 
the sale took place the auctioneer had received a 
letter from S., stating that he had becn prevented 
from attending the sale, & asking if any of the 
lots remained unsold. After the sale was con- 
cluded the auctioneer informed ]). that a client 
of his was inquiring about the property, & D. 
then said that he was willing to rescll same for 
£6,600, of which £100 should be paid to the 
auctioneer as conmussion, provided the offer was 
accepted within a specified time. The ofler was 
communicated by the auctioneer by letter to S., 
who wrote a reply to the auctioneer accepting 1t. 
S. brought an action against DD. for the specific 
performance of the agreement. The evidence was 
conflicting as to the time within which )).’s ofier 
was to be accepted, & his contention was that it 
was not accepted in time :—Held: the action 
must be dismissed on the ground that the otfer 
lad not been accepted within the time limited 
by D.—SauNDERs v. DENCE (1885), 52 1. T. 

4; 29 Sol. Jo. 356. 

Cn nee. Hosenbaum v. Belson, [1900] 2 Ch. 267. 

784. ——- Time made essence of contract by 








rtotr (1912), 20 W. L. R. S175 2 
WW. R. 160; 17 BC. RL; 2 


equity will not in the absence of warvor 
by the vendor decree 5 ag perform- 
ance of the contract & will treat the 
deposmt as forfeited if the contract so 
Irovides,—CRABB v. GLELSON, [1920] 

. iL. R. 189.--AUS. 

777 ii, —— oe SS rewarr 
v. FREEMAN, 22 C. LL. T. 211 —-CAN. 

777 tii. —~- ——- .] - STRINGER 
v OLIVER (1907), 7 Torr. L. It. 1205 6 
W. I. R. 519.—CAN. 

777 iv. sa ov +-,]-—-Notwith- 
standing that pltf., purchaser, had 
Inade default in payment of instal- 
maents of purchasc-money due wider a 
contract for the sale & purchase of 
land, & notwithstanding that by the 
terms of tho contract time was of the 
essence, & deft., vendor, had given 
pitf. notice of cancellation pursuent 
to a provision of the contract, pltf. was 
relivved from the consequences of his 


J.—-VOL, XLII. 





affording no reason for concluding that 
an injustice would be done to deft. 
therchy.—CHlADWICK On SPruckKkEY 
(Alta.) (1912), 22 W. Tr. RR. 7875 03 
W.W. RB. 5495.8 D.L RR. 357. ---CAN. 
717 v. ——— — + FREEHOLD 
INVESTMENT Clo., Lirp. «. WESTLAND 
(Man.), [1918] 3 W.W, 2. 312,—CAN. 
177 vi. ~- —— ,]-- BEAUMONT 
vo. HARRIS (1920), 59 D. L. R. 628; 28 
hh. C. RR. 144.-—CAN. 
. Failure of vendor to 
give notice of forfeiture within terms of 
agreement, |}—Spectfic FU ep of a 
contract for the sale of land was decreed 
at the suit of tho purchaser, although 
time was of the essence, & default bad, 
by inadvertence, been made in the 
payment of the second instalment of 
the purehase-money, notice of for- 
feiture not having been given in accord- 
ance with the ugrecment.—MILLy v. 











Dp. L. RK. 266.~- CAN. 

783 i. ———- Offer not accepted within 
fume stipulated. }}—CRO8SFIELD 0. GOULD 
(1883), 9 A. 1, 218.—CAN. 

784i. Time made easence of con- 
tract by notice. }—-WILLIAMS v. BLACK 
(1915), 31 W.L. It. 644; 23 D. L. R. 
287.—CA 








Cc. Excuse for delay.])—Where 
the agreement was that deft. should 
advance money on the purchase of the 
land, & that pitf. should have the right 
to repurchase the same by a certain 
day, upon payment of the amount so 
advanced, & interest, together with 
what was paid by deft. for improve- 
ments & insurance, & it was expressly 
stipulated that time should be of the 
essence of the contract —-Z[eld : 
although the ct. as a general rule, will 
hold @ party to perform such a contract 
within the time limited, yet it may & 


LL 
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Sect. 11.—Delay in performance of contract: Sub- 
sects, 2, 3,4 & 5. Sect. 12.] y 


notice.|—STEWART v. SMITH (1824). 6 Hare, 222,n.; 
67 B. is 1148, ren oe 


Annotations :—Conad. Walker . Jeffreys (1842 , 1 
S41. Apld. Southcombe v. Exoter (Bo) as 6 Hare 


785, —--~- ~—-—-.]—KEquity will not assist where 
there has been undue delay on the part of one 
party to the contract & the other has given him 
reasonable notice that he must complete within a 
definile time. Nor will it exercise its jurisdiction 
when the character of the property or when other 
circumstances will render such exercise likely to 
result; in injustice. In such cases, the circum- 
stances themselves, apart from any question of 
expressed intention, exclude the jurisdiction. 
Equity will further infer an intention that time 
should be of the essence from what has passed 
between the parties before the signing of the 
contract. But in such a case the intention must 
appear from what has passed before the contract, 
& its construction cannot be affected in the con- 
templation of equity by what takes place after 
it has once been entered into (LorD HALDANE), -- 
JAMSHED KHODARAM IRANI v. BuRJORJT DHUNJI- 
BHAI (1915), 32 ‘I. L. R. 156, P. C. 

788. Whether time essence of contract—Ques- 
tion of fact for court.J—On a bill for specific 
performance, the questions, whether time was 
originally of the essence of the contract, & whether, 
being so, deft. has done any act whereby he has 
walved it as a ground of objection to the per- 
formance, are questions depending on evidence, 
& not to be decided except upon the hearing.— 
eo v. Linpo (1817), 3 Mer. 81; 36 E. R. 32, 
“An patation «Distal, Wells v. Maxwell (No. 1) (1863), 32 
Contracts for sale of Iand.J—See SALE OF 
LAND, Vol. XL., pp. 86-89, 110-116, 250, 251, 
Nos. 664-688, 881-927, 2180-2182. 
waa Pi dona to data in leases.|— See LAND- 
ORD & TENANT, Vol. XXX., pp. 475, ‘ 
1376-1378. Ee en 

~~. }--See, generally, Contract, Vol. 
pp. 310-317, Nos. 2557-2621, 








XII, 


SubL-sECT. 3.—WHEN Time Nor tHe Essence 
OF TILE CONTRACT, 

787. Specific performance decreed.}—A. articles 
to buy land, & pays part of the purchase-money ; 
afterwards he enters into several orders of ct. to 
pay the residue by such a day, & in default thereof 
to give up the articles, & lose what he had before 
paid; ct. will relieve, though these orders have 
not been complied with. 

Lapse of tine in payment may be recompensed 
With interest & costs... . Let’ pltf. be relieved 
upon payment of principal, interest & costs (Lorp 
MACCLESFIELD, C.),— VERNON v. STEPILENS (1722), 
2 P. Wns. 66; 24 1. Rk, 642, L. C. 


Will admit him to show a good & valid 
reason for non-performance within 
such time, & in that caso may order 
specific performance.—-McSWEnENEY ¢. 
KAY (1868), 15 Gr. 432.—CAN, 
d.~--—- All possible ucts of per- 
formance by party in default.}—In an 
action for specific performance, even 
when time is of the essence of the agree- 
nent, if the party in default has dune 
what in him lay to perform the con- 
tract, the ct. may, in the exercise of its 
discretion, grant the relict claimed.— 
ey v. GIVES (1890), 20 O. It. 500. 


. place 


e. —— Shori dela 
(1892), 11 N. Z. L. 

786 i. Whether time of essence of con- f. 
trart—Question of fact for cuourt.}—- 
TTeld : equity which governs the rights 
of the parties in cases of specific por- 
formance of contracts to sell real 
estates looks not at the letter but at 
the substance of the agreoment in order 
to ascertain whether the parties, not- 
withstanding that they named a 
specific time within which completion 
was to take place, really & in substance 
intended more than that it should tako 
within a reasonable 


.]—Busn v. Hicus 
. 614 Zz. 
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788. -|—Specific performance’ decreed : 
the abstract, though delivered very late, & under 
a notice, that the vendee would insist on his 
deposit, with interest, if the title should not be 
made out, & possession delivered, by the time of 
payment, having been received & kept without 
objection: & the vendee upon the construction 
& the circumstances not being entitled to insist 
on the time, as the essence of the contract.— 
SETON v. SLADE, HUNTER v. SETON (1802), 7 Ves. 
265; 32 E.R. 108, L. C. 

Annotations :—Consd. Hall +. Smith (808). 14 Ves. 426. 
Apld. Hipwell v. Knight (1835), 1 Y. & ©. Ex. 401. Consd. 
Parkin v. Thorold (1851), 2 Sim. N. 8.1. Retd. Halsey v. 
Grant (1806), 13 Ves. 73; Hicks v. Gardner (1837), 1 
Jur. 541; Roberts v. perry 1853), 3 De G. M. & G. 284 ; 
Leeds & Hanley Theatre of Varieties ». Broadbent, [1898 } 
1 Ch, 343. Mentd. Jenkins v. Reynolds (1821), 6 Moore, 
G. P. 86; Laytbhoarp v. Bryant (1836), 2 Bing. N. OC. 
735; Stains »v. Banks (1863), 9 Jur. N. S. 1049. 

789. Whether time made essential by notice.|—~ 
Lapse of time, if not an essential object of the 
contract, is no objection to a specific performance. 
Injunction upon that, combined with other 
circumstances, 

Though the party has not a title in law, as he 
has not. complied with the terms, so as to entitle 
him to an action as to the time, for instance, yet 
if the time, though introduced as some time must 
be fixed, where something is to be done on one 
side, as a consideration for something to be done 
on the other, is not the essence of the contract, a 
material object, to which they looked, & the first 
conception of it, even though the lapse of time has 
not arisen from accident, a ct. of equity will 
compel the execution of the contract (Lorp 
ERSKINE, ©.).—ITEARNE v. TENANT (1807), 13 
Ves. 287; 33 E.R. 801, L. C. 

790. |—PItf. agreed to take a house of 
deft. for two years. Afterwards, on Sept. 4, 
1817, he agreed to buy the estate of the vendor, 
in consideration of £25 paid down, & of the further 
sum of £425 to be paid on Dec. 25, 1817, on or 
before which time the conveyance was to be 
executed. An abstract was delivered on Oct. 20, 
1817, & afterwards a draft of the conveyance, 
with the abstract, was sent to pltf., with a note 
of deft.’s solr., stating that the deeds were with 
him, & desiring to hear from pltf. if any objections 
occurred ; & many incftectual applications were 
made to see pltf. A notice was served on pltf. on 
Dec. 22, 1817, that deft. would, on the 23rd, 
24th & 26th, attend at pltf.’s house to exccute 
the conveyance, &, on default, he should consider 
pltf. as refusing to proceed in the purchase, & act 
accordingly. On Apr. 2, 1818, pitf. returned the 
abstract, with objections to the title. On the 
13th deft. distrained on pltf. for rent. On a bill 
filed by the vendeo for a specific performance ;— 
Held: the vendor should have given notice that 
he considered the agreement as at an end, & should 
have returned the £25; & not having done so, 
the ct. directed the usual reference as to the title. 

It has not been decided that. where there is no 
special stipulation in the contract time may be 








SADIQ HUSSAIN v. ANUP SINGH (1923), 
I. L. &. 4 Lah, 327.—IND. 
Presumption against for 
urposes of apecific performance. |— 
AMAHED ODARAM IRANI v. BUR- 
JORJI DHUNJIBHAL (1915), 32 T. L. 
156, P. C.—IND. 


PART III. SECT. 11, SUB-SECT. 3. 
7187 i. Specific BY fae ef eds decreed, 
—BLAAUW vv. ATKINS (1914), 3 
N. ZL. Lt, 1875.—N.Z, 
787 il. a i KASOP Vv. KING (1812), 
2 Ball. & B. 81.—IR, 


ry 
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made essential by subsequent notice that it will 

be so considered (Leacu, V.-C.).— REYNOLDS v. 

NELSON (1821),6 Madd. 18; 56 H.R. 995; subse- 

quent proceedings, 8 Madd. 290. 

Annotation :—-Consd. Walkor v. Jeffreys (1842), 1 Hare, 341. 
791. -|-—WELLS v. MAXWELL (No. 1), No. 

725, ante. 





SUB-SECT. 4.—DELAY AMOUNTING TO ABANDON- 
MENT. 

792. Specific performance refused — Contract 
lain dormant for many years.}—Where a contract 
has lain dormant for many years, & nothing done 
by either party in pursuance of it, a ct. of equity 
ought not to decree a specific performance.— 
WINGFIELD v. WHALEY (1722), 1 Bro. Parl. Cas. 
200; 1 EB. R. 613, 1. LL. 

Annotation :—Mentd. Lloyd v. Johnes (1804), 9 Ves. 37. 
793. Failure to deliver abstract of title.}— 

Lnoyp v. ConLerr (1793), 4 Bro. C. C. 469; 4 

Ves. 689, n.; 20 1. R. 992, LC. 

Annotations :—Consd. Fordyco v. Ford (1794), 4 Bro. C. C. 
4914.. Apld. Omerod v. Hardman (1801), 5 Ves. 722. 
Distd. Seton v. Slade, unter », Seton (1802), 7 Ves. 265. 
Consd. Walker », Jeffreys (1842), 1 Hare, 341; Firth «. 
Greenwood (1855), 1 Jur. N.S. 866. Apld. Venn v. 
Cattell (1872), 27 L. T. 469 Consd. Stickney v. Keeble, 


11915) A. C. 386. Refd. Alley v. Deschamps (1806), 13 
Ves. 225. 


794. Agreement not performed in lifetime 
of party.|-—A father, tenant for life, & a son, 
tenant in tail, in 1831, yomned in mortgaging the 
estate, to secure payment of a debt of the son, 
under an agreement between them to suffer a 
recovery, & resettle the estate, as to the remainder 
after the death of the tenant for life, in case the 
father should at any time be obliged to pay any 
part of the interest of the mtge. debt, or the son 
should not pay off that debt by a certain day, & 
the father should then pay it off & release the son 
therefrom, to the use of the father in fee; the 
father covenanting to convey or devise a seventh 
part of the estate to the son; &, in case the son 
should pay off the nitye. by the time mentioned, 
then to the son & the heirs of his body, charged 
with £500 for such persons as the father should by 
deed or will appoint. The son did not pay off the 
mtge. debt, nor did the father pay it off, or release 
the son therefrom, but the father paid the interest 
until his death in 1841, & after his death his 
devisees paid off the mtge. :— Held: neither party 
having performed the agreement, or apparently 
acted upon it, in the lifetime of the father, the ct. 
would not, after the death of the father, enforce 
the specific performance of the agreement; nor 
would the ct., in such a case, enforce specific 
performance of an agreement, which, apparently, 
was an agreement for the sale of the son's rever- 
sionary interest in the estate at an undervalue. 

Where there is an obscurity in the terms of an 
agreement, & laches have been committed on both 
sides in performance of the conditions contained 
in it, the ct. will not decree a specific performance. 
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—PLAYFORD v. PLAYFORD (1845), 4 Hare, 546 ; 
5L. T. O. 8S. 89; 67 BE. HR. 764. 

795. —— .|—B. agreed to sell her estate, 
& raise £1,000 for A.’s use, & pay off two mtges. 
on his estate. In consideration of which, A. agreed 
to pay B. interest for life, & to settle his own estate 
on his wife, B.’s daughter, & their children. The 
£1,000 was raised on a mtge. of B.’s estate, & the 
joint & several covenant of A. & B. Seventeen 
years elapsed without any further steps being 
taken to carry the agreement into effect, & A. 
died :--Held: the agreement must be considered 
abandoned, & 1t could not be enforced.—CUBITT 
v. BLAKE (1854), 19 Beav. 454; 2 W. R. 604; 52 
H. KR. 4263 subsequent proceedings, 2 W. R. 640. 

796. ——- No step taken after notice of aban- 
donment.}|—A contract for the purchase of an 
estate was to be completed on Sept. 28. Notice 
was given on Nov. 24 following, by the purchaser, 
of his abandonment of the contract. No effectual 
step to complete was taken by the vendor till 
some months after that time; & the purchase- 
money, being trust property, was, in the meantime, 
invested in the purchase of another cstate. A 
bill, filed by the vendor against the purchaser, for 
specific performance, was dismissed, with costs, 
but. without prejudice to the plaimtift’s right to 
bring his action if he should be so advised.— 
BtNnson v. LAMB (1846), 9 Beav. 502; 15 L. J. Ch. 
218; 70. T. O.S. 385; 50 E. R. 438. 

Annotations :—Distd. Wells v. Maxwell (No. 1) (1863), 32 

Beav. 408. Refd. Bernard v. Willams (1928), 139 L. T. 


22, 





Sun-secr. 5.—WAIVER OF DELAY. 

See, generally, CONTRACT, Vol. XI, pp. 316, 
317, Nos. 2612-2621. 

Contracts for sale of land.|—Sce SALE oF LAND, 
Vol. X1L., pp. 82, $3, 89, 114-116, Nos. 639-642, 
689-694, 919-927. 

Agreement for lease.|—-See LANDLORD & TEN- 
ANT, Vol, XXX., p. 411, Nos. 729-731. 


Si:ct. 12.—REPUDIATION BY PLAINTIFF. 

See, generally, Contract, Vol. XI, pp. 338- 
341, Nos. 2880-2874; Satis oF Lanb, Vol. X1.., 
pp. 213-258, Nos. 2124-2241. 

797. General rule — Specific performance re- 
fused.|— Where pltf. sought the specific perform- 
ance of an agreement, & deft. set up by his answer 
a different agreement, the terms of which pltf. 
had always repudiated, it was held that pltf. was 
not entitled, upon the hearing, to have the agree- 
ment set up by deft. specifically performed.—~ 
JEFFREY 7. STEPHENS (1860), 2 L. T. 7163) 6 
Jur. N.S. 947; 8 W. It. 427. 
ete : -Distd. Smith v. Wheateroft (1878), 9 Ch. D. 


Agreement for lease--Threat to abandon on 
delay in performance.|—-Sce LANDLORD & TENANT, 
Vol. XXX., p. 405, No. OSL. 
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&. Specific performance  refused.)— 
BATTELL v. HUDSON’S Bay Co. (1908), 
5 W. LL, 760; 1 Sask. L. R. 169.— 


h. ———.]-—-SMEATON tv. LYNN (1911), 
18 W. L. 2.409; 4 Sask. L. R. 187.— 





k. Tender of balance of Deel 
ae nay after four years.\--HaN- 
DEL v. O’KRLLY (1912), 22 W. L. BR, 
407; 22 Man. L. It. 662; 3 W. W. Lt. 
367; 8D. L. R. 44.—OCAN. 


l. Delay must amount to abandon- 
ment. J—Lachos to bar pitf.’s right must 
amount to waiver, abandonment, or 
acquiescence & to raise the hee 
tion of any of these, the evidence of 


conduct must be plain & unambiguous. 
—PEER MAHOMED v. MAHOMED HBRA- 


Him (1905), L. L. R. 29 Bom. 234.—IND. 
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197i. General rule—Specific perform- 
ance refused.J—CUSHING v. KNIGHT 
(1912), 22 W. L. R. 220; 4638. Cc. it 
555; 6D. L. R. $20,—CAN., 


797 ii. — -— -——.]}—WINNIFRITH Vv. 
FINKLEMAN (1914), 26 O. W. Ji. 667; 
6 O. W. N. 432; 32 0. L. R. 318; 7 
O. W. N. 357.—CAN. 

m. Abandonment by vendee—Subse- 
quent sale by vendor—Assugnment of 
agreement by original vendee—W hether 
assignee entitled to spevifie performance. } 
—VAN WAGNER v. THRRYBERRY (1855), 
5 Gr. 324,——-CAN. 

n. Proposal for abandonment — 
Whether bar to_ specific performance, |-— 
BIG ONAED v. JARVIS (1856), 5 Gr. 568. 


LL2 


ol6 


Sect. 13.—ACTS BY PLAINTIFF INCONSISTENT 
WITH CONTRACT. 
Sun-secr. 1.—IN GENERAL. 

798. Acts gross & wilful.|—The whole question 
is, as to whether or not there had been a non-per- 
formance of the covenant so gross as to prevent 
the lessee from coming to the ct. for specific 
performance of the covenant to renew ... the 
breach must be gross to prevent the lessee from 
coming to this ct.; & I very much doubt whether 
the renewal would be refused unless the breach 
were not only gross but wilful (TURNER, L.J.).— 
Hark v. BurGES (1857), 5 W. R. 585, L. CG. & 


L. JJ. 
Annotations -—Apld. Parker v. Taswell (1858), 2 De G. & J. 





559. Refd. Finch v. Underwood (1876), 2 Ch. D. 310. 

799. -|-- PARKER v. TASWELL, No. 283, 
ante. 

800. Not acts of trifling character.}— 





Small instances of bad faith in pltf., where deft. 
has an adequate remedy for such breaches of faith 
in his own hands, will not induce the ct. to dismiss 
a bill where the result would be to leave pltt, 
without. any adequate remedy; but the ct. will 
mark its sense of pltf.’s misconduct. by disallowing 
all costs.—ITomMEs v. KASTERN COUNTIES Ry. Co. 

(1857), 3 K. & J. 675; 20 L. TW. O.S. 811; 3 

Jur. N.S. 737; 5 W. R870; 69 1. R. 1280. 

Annotations -—Refid. Greenhill v. Isle of Wight (Newport 
Junction) Ry. (1871), 23 L. T. 885. Mentd. Catt v. Tourle 
(1869), 4 Ch. App. 654; County Hotel & Wine Co. tv. 
L. & N. W. Ry., (1918) 2 K. B. 251. 

801. — - -—-— Deed of separation.] -- A husband 
is not debarred from enforemg a deed of separation 
& from obtaming an order restrainng his wife 
from commencing an action for the restitution of 
conjugal rights by reason of trifling breaches of 
the covenants on his part.—BwsantT v. Woop 
(1879), 12 Ch. D. 605; 40 L. T. 4455; 23 Sol. Jo. 
443. 

Annotutions :—Consd. Kunski v. Kunshi cee) 68 L. J. DP. 
14; Kennedy v. Kennedy, [1907] BP. 49. efd. Hart +, 
Hart (1481), 18 Ch. D. 670; Gandy vr. Gandy (1882), 
72. D. 168; Rose v. Rose (1883), oP. D. 98s) Russell 
v. Russell, (1895) 2. 315. Mentd. Cahill «, Cahill (1883), 
8 App. Cas. 420, Clark v. Clark (1885), 10 BP. 1 188; 
Aldridge v. Aldridge (1888), 13 P. D 210; McGregor v, 
McGregor (1883), 21 Q. B. D. 424; Wennhak v. Morgan 
(1888), 57 L. J. Q. B. 441 3; Gooch v. Gooch, (1893] P. 99 ; 
Sweet v. Sweet, (1895) 1 Q. B. 12, Bishop cv. Bishop, 
Judkins v. Judkins, [1897] P. 138; Le Weston, Davies 2. 
Tagart, (19200) 2 Ch. 164; Horwood v. Milars Timber & 
Trading C'o., [1916] 2 K. B. 44; Keel. Comrs. for england 
v. Inland Revenue, (1918] 2K. B. 602; Wyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

802. —--—— Nuisance.|—Specific performance of 
an agreement to grant a building lease, decreed 
generally, although pltf. had built a brewhouse 
upon part of the land comprised in the agreement, 
& thereby injured the adjoining property of the 
lessor. 

There is no cov cnant in the agreement to restrain 
the building of a brewhouse. A brewhouse 1s not 
necessarily a nuisance, & if if be so used as to 
become a nuisance, the law is open to deft. 
(LEACH, V.-C.).—GoORTON v. SMART (1822), 1 
Sun. & St. 66; 57 E.R. 265 sub nom. GORDON vt, 
SMart, 1 LJ. O. S. Ch. 36. 

803. Acquiescence or waiver by defendant.|— 
Munpy v. JOLLIFFE, No. 297, ante. 

804, ——.]—The general rule in equity I take 
to be, that a party who asks the ct. to enforce an 
agreement in his favour must aver & prove that 
he has performed, or been ready & willing to 
perform, the agreement on his part. Where, 
however, the strict application of that general 
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o. Agreement for sale of land— 
Purchaser acgquiescing wt resale by 


vendor.}—Where it was shown that a 
purchaser could not pay for property, &, 
after several deman 
complete the purchase, the vendor sold 
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rule would work injustice, the ct. will relax it. A 
breach of an agreement may have been committed, 
for which a jury would only give a nominal damage. 
A breach may have been committed, which a jury 
would consider as waived; & if the party com- 
mitting those breaches has substantially performed 
other parts of the agreement, whereby, at his 
expense, the other contracting party has derived 
benefits under the agreement, a ct. of equity might 
fail in doing justice, if 1t refused to decree a specific 
performance (WIGRAM, V.-C.).—WALKER v. JEF- 
FREYS (1842), 1 Hare, 341; 11 J. J. Ch. 209; 6 
Jur. 336; 66 K. R. 1064. 


Annotations :—Apld. Southcomb +, Kxeter (Bp.) (1847), 6 
Hare, 213. Consd. Parkin v. Thorold (1852), 16 Beav. 
59, Refd. Macbryde v. Weekes (1856), 22 Beav, 533; 
Bastin v, Bidwell (1881), 44 L. T. 742. Mentd, Kimbor v. 
Ensworth (1842), 1 Hare, 293; Watson v. Charlesworth, 
{1905} 1 Kk. B. 74. 


SuB-SECT, 2.—-PARTICULAR INSTANCES. 

805. Agreement for sale of land—Defendant 
purchaser let into possession—-Subsequent eject- 
ment by plaintiff vendor.|—-KNATCHBULL — v. 
GRUEBER, No. 1881, post. 

806. Subsidiary agreement to let part of 
property to defendant vendor.|——A subsidiary con- 
tract, by which deft., the vendor, became the 
occupant of part of the estate sold, at a fair annual 
rent, affords no impediment. to a specific perform- 
ance of the contract.— MACKRETH v. DUNN (1841), 
10 L. J. Ch. 367, L. C. 

807. Provision for payment of total rents 
to defendant purchaser after completion—Inter- 
mediate tenant permitted to remain in possession. |-— 
—THouses described in the partacwars as in the 
respective occupations of specified under-tenants, 
& as let to Messrs. J. “Sat the very low rent of 
£50 per annum, who have received notice to 
quit” at a day past, but with a subsequent 
written permission to occupy on the same terms 
as before until the tenements are sold, were con- 
tracted to be sold subject to a condition that the 
purchaser should be entitled to the rents from a 
specified day. On complction after that date the 
purchaser claimed to be allowed a rent at the rate 
of £150 a year, the sum which the undertenants 
paid the tenant, on the ground that, in allowing: 
the tenant to continue in possession at the rent of 
£50 a year after the date of the contract for sale, 
the vendors were guilty of wilful default. On a 
claim by the vendors to enforce specific perlorm- 
ance :—LIeld : the purchaser not having required 
the vendors to turn the tenant out, they were not 
guilty of wilful default in allowing him to remain 
at the lesser rent; & specilic performance was 
decreed, pltfs. accounting only for the lesser rent. 
—CROSSE v. BEAUFORT (DUKE) (1851), 5 De G. & 
Sm. 7; 64 I. R. 004. 

808. ——— Expenses of title deeds payable by 
plaintiff purchaser——Plaintiff disputing liability for 
expenses.|—One of the conditions of a sale by 
public auction stated that the purchaser should 
not require the production of any title deeds, etc., 
which were not in the possession of the vendors, 
& all recitals of births, etc., or other facts contained 
in any deed dated thirty years since, should be 
deemed conclusive evidence thereof ; & all attested 
copies of or extracts from deeds, etc., & all other 
evidence as to deaths, etc., which might be 
required by the purchaser for the purpose of 








to a third party with the knuwledge of 
the original purchaser, who appeared 
to acquiesce in it; but afterwards, 


upon him to 
when, by reason of the conrtruction 
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examination with the abstract, should be re- 
spectively sought for & procured at the expense 
of the purchaser. A. became the purchaser of two 
lots. After the title had been approved, & a deed 
of conveyance prepares: a question arose as to 
whether or not the purchaser was entitled to 
attested copies of the title deeds at the expense 
of the vendors; & thereupon the vendors, under 
the power contained in the fourth condition, 
annulled the sale. On bill filed for the specific 
performance of the contract, the ct. held that the 
purchaser was not entitled to attested copies of 
the title deeds at the expense of the vendors, dis- 
missed the bill, with costs.—-ABBOTT v. DARNELL 
(1856), 2 Jur. N.S. 631; 4 W. R. 314. 

809. Plaintiff vendor declaring intention to 
resell—-Where valid objections to title made by 
purchaser.]—A. purchaser raised certain valid 
objections to his vendor’s title, which the vendor 
refused to satisfy. The vendor gave notice, that 
if the purchaser refused to complete within five 
days, he should re-sell & charge the purchaser 
with the expenses. The purchaser thereupon gave 
the vendor notice, that he should bring an action 
for the deposit, if the requisitions were not com- 
plied with within a week. The action was com- 
menced, & the vendor some time subsequently 
agreed to satisfy the requisitions at the pur- 
chaser’s expense. Upon the purchaser’s refusal, 
a bill was filed by the vendor for specific perform- 
ance. The ct. held, that the notice of the vendor 
of an intention to resell, was equivalent to a 
declaration that he would not seek specific per- 
formance of the contract, & that the purchaser’s 
action to rescind was effectual, & the bill was dis- 
missed with costs.—Royvou v. PAUL (1858), 28 
L. J. Ch. 555. 
an Rot Die, Laughton v. Port Erin Comrs., (1910) 

. o OUd. 


810. ---— Qn purchaser’s failure to com- 
plete by time specified.| LAUGHTON v. PorT ERIN 
JOMRS., No. 858, post. 

811. PlaintifY purchasers resorting to com- 
pulsory powers-—Powers obtained subsequent to 
agreement to purchase.]|——(1) Before the formation 
of a co., deft. & other landowners, being desirous 
of obtaming certain railway communication, 
signed an agreement with a person acting for the 
promoters, but described as the agent of the co., 
that, if an Act were obtained in either of the two 
next sessions, they would sell such land as might 
be required for the railway at thirty years’ purchase. 

The bill was lost in the first session, &, after an 
alteration in the course of the line, was passed in 
the second session :—Meld: the agreement was 
binding on the landowners, & it might be speci- 
fically performed at the suit of the co., notwith- 
standing objections for want of privity, want of 
consideration, want of mutuality, & vagueness. 

(2) After the passing of the Act, the co.—before 
claiming the benefit of the agreernent—served the 
deft. with a common notice to treat, & did not 
formally insist on the agreement until the deft. 
had appointed an arbitrator. 

The co. subsequently entered under Lands 
Clauses (Consolidation) Act, 1845 (c. 18), s. 85 :— 
Held: this clause applied exclusively to com- 
pulsory purchases; the proceedings of the co. 
assumcd the non-existence of any agreement; & 
on these grounds a, bill by the co. & two promoters 
for specific porformance of the agreement was 
dismissed. BEDFORD & CAMBRIDGE Ry. Co. v. 
STANLEY (1862), 2 John. & H. 746; 1 New Rep. 














of a railway, the land had increased 
very much in value, filed a bill for 
specific porformance, the ct. dismissed 


the bill with costs.—LANUSTAFFE v. 
MANSFIELD (1854), 4 Gr. 607.—CAN. 
p. —-— Acceptance ‘of lease of pro 
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162; 32 1. J. Ch. 60; 7L. T. 477; 9 Jur. N.S. 

152; 11 W. R. 139; 70 B. R. 1260. 

Annolalion :—As to (2) Consd. Komp v. S. E, Ry. (1872), 7 
Ch. App. 364. 

812. Agreement for lease —-Prior action to set 
aside agreement.!—By an award made in June, 
1863, undera reference at Nisi Prius, the arbitrator 
awarded that deft. should exccute to pltf. a lease 
of the right to use such part of a certain railway 
made by pltf. as was upon the land of deft., the 
lease to be in the words set out in the award; & 
that deft. should have a right of running carriages 
over the whole line on certain terms, & might 
require pltf. to supply engine-power, while pltf. 
should have an engiue on the railway; & piltf. 
should during the term keep the whole railway in 
good repair. The lease did not provide for these 
privileges awarded to deft. PItf. applied at law 
to set aside the award, & ultimately in Apr. 1864, 
the application was refused. In July, 1864, pltf. 
filed his bill for specific performance of the award : 
—Held: (1) specific performance could not be 
decreed, inasmuch as the provisions 1n favour of 
deft. could not be enforced at once, but gave deft. 
a right to have certain duties continuously per- 
formed by pltf. for a number of years, & the ct. 
could not undertake to see to such performance ; 
(2) semble: even if the award had been one of 
which specific performance could have been 
decreed, pltf. could not, after taking proceedings 
to set it aside, have enforced specific performance. 
—BILACKETT v. Bates (1865), 1 Ch. App. 117; 35 
L. J. Ch. 324; 13 L. T. 656; 12 Jur. N.S. 151; 
14 W. R. 319, LC. 

Annotations :-—As to (1) Distd. Wolverhampton & Walsall 
Ry, ve L. & N. W. Ry. (1873), it. 16 Eq. 433. Apld. 
Phipps v, Jackson (1887), 56 L. J. Ch. 550 = Refd. Ryan v, 
Mutual Tontine Westminster Chambers Assocn., [1893] 1 
Ch. 116; Danubian Sugar Factories v. I. R. Comrs., 
[1901] 1 K. B. 245. 

-~-— Breach of covenant.|—Sec LANDLORD & 
TENANT, Vol. XXX., pp. 395, 405-407, Nos. 582, 
686-699. 

Insertion of unusual clause in mining lease.| 

—See LANDLORD & TENANT, Vol. XXXLI., p. 118, 

No. 2528. 

Agreement for renewal of lease—Breach of con- 
ditions in expiring lease.!—See LanpLorp & 
TENANT, Vol. XXATI., pp. 73, 74, Nos. 2203, 2206. 

—-~- Acts amounting to abandonment by plain- 
tiff.}--See LaAnpbnonpn & Tenant, Vol. XXX, 
p. 405, Nos. 681. 

Enforcement of covenant in lease-—Approval of 
identical covenant in underlease.|-—Sre LANDLORD 
& TENANT, Vol. XXAT., p. 173, No. 3062. 

Enforcement of deed of separation.| — Sve 
Tlusnanp & WIFk, Vol. X XVII, p. 238, No. 2090. 





Srcr. 14.—PERSONAL INCAPACITY OF DEFENDANT. 

See, generally, CONTRACT, Vol. XTT., pp. 41, 42, 
Nos. 199--217. 

Infants —- Contract for settlement.|—See IN- 
FANTS, Vol. XXVIIT., pp. 205, 207, Nos. 652, 661 ; 
SETTLEMENTS, Vol. Xi... p. 492, No. 406. 

Members of corporations—Contract not under 
seal.j|—-See Corporations, Vol. XIII, pp. 397, 
Nos. 1206, 1207, 1209-1212. 

Contract ultra vires.]—- See COMPANIES, 
Vol. TX., p. 632, No. 4182. 

Insolvency—Agreement for lease.!|—-Sec LAND- 
LoRD & TENANT, Vol. XXX., p. 414, Nos. 758—765. 

Lunatics.!|— See Lunatics, Vol. XX XIITI., p. 210, 
No. 1168. 





perty by purchascai.J}—MATTHEWSON v 
Burns (1913), 6 O. W. N. 5733 30 
O.L. rR. 18 AN 
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Sect. 15.—IMPOSSIBILITY OF PERFORMANCE. 
SuB-srcr. 1.—IN GENERAL. 

See, generally, Bonps, Vol. VII, pp. 210-213, 
Nos. 509-550; Buinpina Contracts, Vol. VIL., 
pp. 402, 403, Nos. 279-287 ; Contract, Vol. XI1., 
pp. 368-407, Nos. 3075-3283. 

813. General rule.}] — CUDDEE v. RUTTER 
(1720), as reported in 5 Vin. Abr. 538, L. ©. 
Annotations :-—Mentd. Buxton v. Lister (1743), 3 Atk. 

383; Mason v, Armitage (1806), 13 Ves. 25; Stanton 

v. Percival (1855), 5 H, f. Cas. 257. 

814. -!'—In bills for specific performance, 
this ct. never gives relief where the act is impossible 
to be done, but leaves the party to his remedy at 
law (LorD HakpWICKE, 6 Gann v. SMITH, 
SMITH v. GREEN (1738), West temp. Hard. 561; 
1 Atk. 572; 25 BF. R. 1085, L. C. 

Annotations -—Mentd. Whittaker +. Whittaker (1792), 4 

Bro. C, C. 31; Broome v. Mouck (1805), 10 Ves. 597; Toft 

v. Stephenson (1848), 7 Hare, 1 


815. .|—-The ct. will not decree that which 
seems to be impossible.—FREDERICK 1 COXWELL 
(1829), 3 Y.&J.514; 148 H.R. 1283. 


Annotation :—Mentd. Stewart v. Kennedy (1890), 15 App. 
Cas, 75, 


816. Agreement to convey land—Land not in 
disposition of grantor—-Decree for reconveyance of 
equivalent.} -- A voluntary conveyance by the 
grantor of lands of which he was not possessed, 
established against him as an agreement to 
convey land of an equal value.——-CARY v. STAFFORD 
(1725), Amb. 831; 27 E.R. 5223 sub nom. CARKY 
vo, STAFFORD, 38 Swan. 427, n. 3; sub nom. ANON., J 
Eq. Cas. Abr. 31. 
anroianens :- Distd. Thurkettle rv. Howorth (1727), Nee 


Refd. Binnington ». Wallis (1821), 4 B. & 
650; Knye v. Moore (1822), E Sim. & St. 61. 


817. Agreement for sale of advowson—-Vendor 
without right to sell.|—BoLINGBROKE’S (LORD) 
CASE (circa 1787), 1 Sch. & Lef. 19, n. 

Annotation :—Consd. G. W. Ry. v. Birmingham & Oxford 

Junction Ry. (1848), 2 Ph. 597. 


818. Agreement for sale of land — Vendor 
tenant for life only.|—Howenn. v. GEORGE, No. 
531, arte. 

819. 
separate property.| — CASTLE v. 
1425. post. 

820. —-—- Failure to obtain power to sell--- 
Speculative agreement.| -ADAMS v. WEARE, No. 
387, ante. 











- Vendor husband of owner-— Wife’s 
WILKINSON, No. 





821. —-— Land liable to pre-emption by adjoining 
owner. |— BARKETT v. RING, No. 740, arte. 
822. ----- Agreement by trustee—-Refusal of co- 


trustees to concur.!|—One of three trustees, acting 
as if he were absolute owner, entered into a con- 
tract to sell the entirety of certain freehold pro- 
perty, in one-fifth part of which he had a beneficial 
interest, describing the property as ‘ The Jolly 
Sailor, offices, etc.” to pltf. The other trustees, 
afterwards, refused to concur in the sale. PItf. 
having brought his action for specifle performance 
of the contract :—Held: (1) the subject-matter 
of the contract was sufficiently defined as the 
vagueness, if any, about the meaning of the 
words: ‘‘ Jolly Sailor, offices, etc,’ might be renoved 
by an inquiry at chambers; (2) the contract for 
the sale of the entirety could not be enforced, & 
the property being trust property, it could not be 
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which it appeared that the Hcense had 
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enforced against deft. as to his one-fifth share only. 
—Naynon v. Goonat. (1877), 47 J. J. Ch. 63; 
37 L. T. 422; 26 W. R. 162. 

823. Agreement to reconstruct party-wall— 
Necessity for reconstruction submitted to arbitra- 
tlon—Award compelling departure from agree- 
ment.!—The ct. will not decree specific performance 
of a building contract which provides that a party- 
wall shall be pulled down & rebuilt, after the 
adjoining owner has had the matter referred to 
arbn. under the clauses of the Metropolitan 
Building Act, 1855 (c. 122), & an award has been 
made declaring that it is not necessary to take 
down such party-wall._-SEAWELL v. WEBSTER 
(1859), 29 L. J. Ch. 715; 7 W. 2. 691. 

824. Agreement for delivery of scrip certificates 
— Defendants having no scrip to deliver.] — 
Demurrer to a bill against the provisional com- 
mittee of a projected railway co. for the specific 
performance of an agreement to deliver to pltf. a 
certain number of scrip certificates, allowed ; there 
being no allegation in the hill that defts. had in 
their possession any scrip to deliver, but state- 
ments, from which the contrary might rather be 
inferred. Qu. whether such an agreement is a 
subject for specific performance.—COLUMBINE v. 
CuicHESTER (1846), 2 Ph. 27; 41 E. R. 851; 
sub 10m, COLOMBINE 0. CHICHESTER, 1 Coop. temp. 
Cott. 295; 4 Ry. & Can. Cas, 432; 15 L. J. Ch. 
408; 10 Jur. 626, I. C, 

Agreement for payment in shares—-No shares 
available.| — See COMPANIES, Vol. IX., p. 230, 
No. 1472. 

Agreement for lease.} —- See TANpDLORD & 
TENANT, Vol. XXX., pp. 413, 414, Nos. 750-757. 


Sun-sectT. 2.—PERFORMANCE SUBSEQUENTLY 
PossIBLE. 

825. Agreement by heir—Performance ordered 
on accession to title.|—The heir sells in the life of 
the ancestor & receives the moncy; the ancestor 
dies & the heir is decreed to convey.—CLAYTON v. 
NEWCASTLE (DUKE) (1682), 2 Cas. in Ch. 112; 
22 i. RR. 871. 

Annotation :~—Refd. Morse v. Faulkner (1792), 3 Swan. 429, n. 

826. Agreement to give sufficient security—No 
sufficient security at disposal of promisor—-Order to 
procure—-& perform agreement.|—The vendor of 
an estate having lost his title-deeds, agreed to 
give the vendce a real security against such loss. 

The vendor, on a bill for a specific performance 
of the agreement, stated be had not real property 
sufficient for such security, but olfered ample 
personal security :—Held; vendor was bound to 
procure a sufficient real security.—-WALKER v. 
BARNES (1818), 3 Madd. 247; 56 EK. R. 500. 
anole :—Reld. Stewart v. Konnedy (1890), 15 App. 

Jas. 75, 

827. Agreement for sale of goods—No goods at 
disposal of vendor—Vendor ordered to procure.|— 
A contract for the sale of goods, to be delivered at a 
future day, is not invalidated by the circumstance 
that at the time of the contract, the vendor neither 
has the goods in his possession, nor has entered 
into any contract to buy them, nor has any 





-—Failure of one party to secure assent of 


om expired, it was held bad on demurrer.— title owners to assignment.|--DOUGLAS 
Hee ee ea Day v. HAMMEr (1873), 1.N. Z. Jur, 7», SHARPE (Sask.), [1917] 2 W. W. R. 


would be impossible to carry into 
effect, but will leave the party to his 
remedy at law.— cre, therefore, 
the declaration claimed specific per- 
formance of an agreement to sell an 
hotel, & transfer the license, & referred 
to certain Provincial Ordinances from 


Vendor unable 


q. Agreement for gale 
to make title through 
conduct of purchaser.J—N100OLA VALLEY 
LUMBER Co. v. MEEKER (B. C.), (1917) 1 
W. W. R. 556.—CAN 

r. Agreement for exchange of equities 


of land— t. Contract to deliver property of 
another.J—The ct. will not grant spe- 
cific performance of a contract to deliver 
property which does,not belong to the 
. contractor.— RISSIK v. PRETORIA ~ 
OIPALITY, [1907] T, 8, 1024.—S. 
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able expectation of becoming possessed of 
aes the bine appointed for delivering them, 
otherwise than by purchasing them aftcr making 
the contract. —HIBBLEWHITE v. M‘Monine (1839), 
5M. & W. 462; 8L. J. Ex. 271 3 3Jur. 500; 151 
I. R. 195 ; subsequent proceedings (1840), 6M. & W. 
200. 
:—Consd. Mortimer ». M‘Callan (1840), 6 M. 

Annotations Said. Ramloll Thackoorsey dass o Soonanien 

DPhondmull (1848), 4 Moo. Ind. App. 339; Grizewood »v. 

Blane (1851), 11 ©. B. 526; ‘Taylor v. Stray (1857), 3 

c. B. N. 8.175; Sikes v. Wild (1861), 1 B. & S. 587; 

Thacker v. Hardy (1878), 4 Q. B. D. 685, 

g28. Agreement for sale of land—Power to sell 
contingent on prospective Act of Parliament—Act 
not yet obtained.]—In a contract for sale of land 
the vendor, being a tenant for life with a proviso 
against alienation, agreed to apply for an Act of 
Parliament to enable him to convey; the ct. 
refused, upon demurrer, to stop a suit for specific 
performance on the ground that the Act of Parlia- 
ment had not been yet obtained.—DEVENISIL v. 
Brown (1856), 26 L. J. Ch. 23; 271.91. O. S. 287; 
205. P. 820; 2 Jur. N.S. 10148; 4 W. RR. 783. 


SUB-SECT. 3.---SUPERVENING CIRCUMSTANCES. 

829. General rule.|—When a ct. of equity is 
asked to enforce a covenant by decreeing specific 
performance or granting an injunction—in other 
words, when equitable as distinguished from legal 
relief is sought, equitable as distinguished from 
legal defences have to be considered. The conduct 
of pltf. may disentitle him from relief; his ac- 
quiescence in what he complains of or his delay in 
seeking relief may of itself be sufficient to preclude 
him from obtaining it... . But, before granting 
equitable relief, cts. of equity look not only to the 
words of @ covenant, but to the object to attain 
which it was entered into; & if, owing to circum- 
stances which have occurred since it was entered 
into, such object cannot be attained equitable 
relief will be refused (LINDLEY, L.J.).—IXNIGHT v. 
SIMMONDS, [1806] 2 Ch. 204; 65 L. J. Ch. 583; 
740, T. 563; 414 W. R. 580; 12 T. L. R. 401 ; 
40 Sol. Jo. 531, C. A. : 
Annotations :-—Consd. Rowell v. Satchel, [1903] 2 Ch. 212. 

Refd. Sobey v. Sainsbury, [1913] 2 Ch. 513, Ramuz v. 


Leigh-on-Sea Conservative & Unionist Club (1915), 31 
Te. . R.174; Grant v. Derwent, {1928] 1 Ch. 902. 


830. Bankruptcy of party.|-——l'o a bill for 
specific performance, a plea by a sole deft. of his 
bkpcy. subsequent to the bill filed was allowed.— 
LANE v. SMITH (1851), 14 Beav. 49; 18 L. T. O.S., 
3; 15 Jur. 735; 51 E. R. 205. 

——.]— See, also, LANDLORD & TENANT, Vol. 
AXX., pp. 401, 402, 405, Nos. 637, 655, 685. 

Illness of party— One of two proposed lessees.]—~ 
See LANDLORD & TENANT, Vol. XXX., p. 402, 
No. 653. 

8381. Death of party.) —-MEREDITH v. WYNN 
(1711), Prec. Ch. 312 ; Gilb. Ch. 70; 24 E.R. 147; 
sub nom, MiviITH v. WYNN, 1 liq. Cas. Abr. 70. 
Annotation :—Refd. Salwey v. Salwey (1770), Amb. 692. 

832. -|—Money devised to be laid out in 
land to the use of B. in tail, remainder to the use 
of C. in fee; B., having no issuc, agrees with C. 
by deed to divide the money, & before this agree- 
ment is executed B. dies; this agreement shall 
bind, in favour of his exors.—CARTER v. CARTER 
(1733), Cas. temp. Talb. 271; 25 E.R. 773, L. C. 

833. J—(1) In contracts, if a tenant in 
tail persists in refusing to execute & dies, the ct. 
will not decree the succeeding tenant in tail to 
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perform it; for such a one takes paramount, per 
Jormam doni., 

(2) Though specific performance might have 
been decreed against original parties holding as 
tenants in common, yet, where an alteration 
prevented a decree as to one moiety, the ct. 
would not direct a performance as to the other: 
the contract being entire, & an execution of half 
of it inadequate to the prime object.—A.-G. . 
Day (1749), 1 Ves. Sen. 218; 27 BK. R. 002, L. C. 


Annotations :—As to (1) Consd. Frank v. Mainw (1839), 
2 Beav. 115; Horrocks v. Rigby (1878), 9 Ch. D. 180; 
Bankes v. Small (1887), 36 Ch. D. 716. efd. Buckmaster 
v. Harrop (1802), 7 Ves. 341; Wx p. Minor (1805), 11 
Vos. 559. As to (2) Oonsd. Horrocks v. Rigby (1878), 9 
Ch. D. 180. Generally, Reftd. Blagden ». Bradbear (1806), 
12 Ves. 466. Mentd. Whittaker v. Whittaker (1792), 4 
Bro. C.C. 31; A.-G v. Davies (1804), 9 Ves. 535; Harford 
», Purrier (1816), 1 Madd. 532: Price v. Hathaway (1822), 
6 Madd. 304; Giblett v. Hobson (1834), 3 My. & K. 517; 
Philpott. v. St. George’s Hospital, Smith, Kitching & 
Scott, St. George’s Hospital v. Philpott, Smith, Kitching, 
& Scott, A.-G. v. Philpott, St. George’s Hospital, Smith, 
Kitching, & Scott (1857), 3 Jur. N. S. 1269; Meeking v. 
Moeking, [1917] 1 Ch. 77, 


834. —- -.J]—MortTiMer ov. Capper, No. 386, 
ante, 
835. ---—.]—-A__ contract that the one party 





shall convey an estate, & the other shall grant an 

annuity, shall be carried into execution, though 

the vendor died previous to any payment of the 
annuity, one having accrued due, & having been 

tendered.— JACKSON v. LEVER (1792), 3 Bro. ©. C. 

605; 29 Ff. R. 724, 7. C. 

Annotations :—Consd. Pritchard v. Ovey (1820), 1 Jac. & W. 
306. Folld. Kenney v. Wexham (1822), 6 Madd. 355. 
Refd. 'I'wigg v. Kifleld (1807), 13 Ves. 517; Strickland v. 
Turner (1852), 7 Exch. 208. Mentd. Wyvill v. Iaxcter 
(Bp.) (1815), 1 Price, 294, n. 

836. |—The ct. will decree a_ specific 
performance of a contract for sale of a life annuity, 
though the annuitant be dead at the time of the 
decree. KENNEY v. WEXHAM (1822), 6 Madd. 
355; 56 KB. R. 1126. 

Annotations : —— Consd. Strickland v. Turner (1852), 7 
Exch. 208. Apld. Coles v. Bristowe (1868), L. Kk. 6 Eq. 
149. (See 4 Ch. App. 3.) Refd. Counter v. Macpherson 
(1845), 5 Moo. P. C. C. 83. 


837. .|—A landowner, through whose land 
a railway co. proposed to pass, agreed in May, 
1864, to withdraw his opposition to their bill on 
the terms that the co. would vary the course of 
their line & make certain bridges, works & 
approaches. The co. gave a notice to treat, & 
on Mar. 20, 1867, they went into possession. On 
May 27 a further agreement was come to that the 
co. should pay £2,250 for purchase-money & 
compensation & should construct the bridges 
askew according to an agreed plan. The co. 
constructed the line as agreed upon, but did not 
complete the works, nor pay the purchase-money, 
nor the interest, though completion of the works 
was demanded in July, 1868, & payment of 
interest in Dec. 1868. On Feb. 6, 1869, a sub- 
stituted agreement was made between the land- 
owner & the co., whereby, it was agreed that an 
estimate should be made by the co.’s engineer of 
the cost of completing the road, & submitted to 
A. the landowner’s agent, “for approval; in 
case of difference the amount to be determined 
by 3B.’’?; the amount, ‘‘ when agreed or deter- 
mined’ to be paid to the landowner, ‘‘ in dis- 
charge of all obligations *’ as to the road; & “ the 
purchase to be completed forthwith.” In Dec. 
1871, A. died; & in May, 1872, the co., for the 
first time, sent in an estimate for the cost of 
completing the road. The purchase had not been 
completed, & neither the purchase-money nor any 
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Sect. 15.—Impossibilily of performance: Sub-sects. 


3,4& 5. Sect. 16: Sub-sect. 1.] 


the submission of the estimate to A. for approval 
was of the essence of the agreement of Feb. 6, 
1869 ; &, inasmuch as by his death the agreement 
was incapable of being performed in the manner 
«& form therein specified, the ct. could not enforce 
performance of it. Specific performance decreed 
of the works according to the agreements of 1864 
& 1867.—FirtH v. Miputann Ry. Co. (1875), 
L. R. 20 Hq. 100; 44 L. J. Ch. 313; 32 L. T, 
219; 23 W. R. 509. 

Annotation :—Mentd. County Flotel & Wine Co. vu. L. & 

N.W. ly., [1918] 2K, B. 251, 

-.|—See, also, SALE OF LAND, Vol. XJ,., 
pp. 207-200, Nos. 1727-1750. 

Frustration of adventure.|—See Contract, Vol. 
XIL., pp. 886-404, Nos. 3172-3252. 

Agreement for sale of house—Destruction by 
earthquake—Pending action.]|—Sce SALE or LAND, 
Vol. XL.. p. 186. No. 1551. 

Destruction by fire.|——See SALE oF LAND, 
Vol. XL., pp. 188, Nos. 1574-1580. 

838. Agreement with officer of company — 
Failure of company.]—A co. having been formed, 
or attempted to be formed, for the improvement 
of H. island, & for constructing a floating bridge, 
pltf., who claamed to be lord of the manor, entered 
into a contract with deft., the solr. to the cv., to 
grant a lease of a portion of the island, which was 
to be fully carried out by a certain specified time. 
In consequence, however, of pltf. not being in a 
position to make out a good title to the property, 
he failed to fulfil his agreement, whereupon deft. 
in equity commenced proceedings against hun at. 
law for damages, upon which pltf. filed his bill 
for an injunction & specific performance of the 
contract; this injunction was afterwards dis- 
solved. Upon the hearing of the cause upon the 
application for a specific performance of the agree- 
ment :-—Held : as the agreement had reference to 
an object which had utterly failed, namely, the 
formation of a co., it was agaist equity to call 
upon deft. to fulfil that agreement; & the bill 
must be dismissed with costs.— PADWICK  v. 
IJansiip (1850), 14 I. T. O. S. 543, 

839. Agreement for transfer of shares-—Trans- 
ferring company wound up.|]—By an agreement 
in June, 1864, between two lmited banking cos., 
it was agreed that co. L. should be dissolved and 
that. their goodwill should be taken over by co. 
M.; that M. should increase thei capital, & that 
10,000 of the new shares, credited with £10 cach, 
should be allotted ‘cat par to the directors ” of 
J.. “ for distmbution amongst their shareholders,’’ 
the L. directors paymy £100,000 consideration for 
the new shares to be issued to them. Of the 
10,000 shares only 9,740 were apphed for and 
allotted to J. shareholders. In 1865 the I. 
directors issued a circular to their shareholders 
dissuading them from taking M. shares. In 1866 
the M. bank made a call, which was badly met, & 
many shares were forfeited in consequence, in- 
cluding some held by the liquidators of the I. 
bank. In Mar. 1867, a mutual release was 
executed between the cos. It recited that the 
£100,000 had been paid &, inconsistently with the 
fact, that the M. bank had duly allotted to such 
persons as the liquidators of the L. bank directed 
the 10,000 shares mentioned in the agreement. 
In Nov. 1867, a right to ‘a large number ”’ of 
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unissucd M. shares was asserted by the secretarv 
of the L.. liquidators in a letter, but no step was 
taken. In Sept. 1868, a formal demand was 
made by the solrs. of the L. liquidators for the 
remaining shares. In Feb. 1869, the M. bank 
was wound up, & the M. liquidators made a return 
of £5 10s. per share to their shareholders, calls 
having been made upon them & paid for moneys 
which were found not to be required. Upon the 
L. liquidators claiming to be entitled, on behalf 
of the L.. shareholders, to participate in the return 
to the extent of 260 £10 shares:—Held: the 
agreement was now incapable of specific perform- 
ance; & summons dismissed.—/?e MERCANTILE & 
EXCHANGE BANK, Ea p. LONDON BANK OF SCOT- 
LAND (1871), L. R. 12 Eq. 268. 

840. Agreement to supply apparatus for signal 
station—Suspension of station.]—I.Loyn’s v. MaR- 
CONI INTERNATIONAL MARINE COMMUNICATION 
Co. (1907), Times, Feb. 16. 

Annotatwon :—Apld. Audenshaw U. D. C. v. Manchester 

Corpn. (1907), 71 J. P. $42. 

Covenant to repair in lease-——Lease of copyhold 
land—Lease for period involving probable for- 
felture.|—See CorvynoLps, Vol. XI, p. 68, 
No. 857. 

841. Waiver of conditions incapable of perform-~ 
ance.|—N. agreed to take a lease on C., the lessor, 
erxecutimg such repairs as they should jointly agree 
upon. N. entered into possession, & laid out 
money on the premises. ©. sold the premises to J., 
& shortly afterwards died. The repairs were not 
done. N., ten years after he had taken posses- 
sion, filed a bill to restraim an action of ejectment 
by J., & prayed for specific performance, he 
waiving the stipulations, which had become 
meapable of being performed, but he made no 
formal waiver. A demurrer to this bill was put 
in & overruled.—Nornis v. JACKSON (1862), 3 
Gifl, 806; 5 L. T. 576; 8 Jur N.S. 080, 10 
W. RR. 228; 66 Ts. R. 4645 previous proceedings 
(1860), 1 Jobn. & Ef. 319. 


SUB-skoT, 1.—PARTIAL IMPossipILiry. 

842. Whether performance as part to decreed.] 
-- Where an equal agreement cannot, by reason of 
a subsequent Act. of Parhament, or soine other 
lawful impediment, be performed in the whole ; 
yet the same shall be specifically executed in such 
part of it as remains Jawful.—-BETTESWORTIL t. 
St. PAUL’s (DEAN & CitaArprerR) (1728), 1 Bro. 
Parl. Cas. 240; 2 Eg. Cas. Abr. 26; 1 1. R. 541, 
Hl. L.3 revsg. S.C. sub nom. Bereswortit vu. ST. 
Pavuw’s (Dkan & CHAPTER) (1726), Cas. temp. 
King, 66, LC. 

Annotations :—Refd. Moore v. Clench (1875), 34 L. T. 13 

Yailby v. Official Receiver (1888), 13 App. Cas. 523. 

843. -— -- .J--A.-G.v. Day, No. 833, ante. 

844. - --.)—A. contracted with LB. for the 
purchase in fee of property in ignorance that B. 
was only entitled to an estate pur autre vie, & 
that C., B.’s wife, was entitled to the remainder 
in fee on the determination of the particular life. 
D., with full knowledge of A.’s contract, took a 
conveyance from B. & C. of the property, acknow- 
ledged by C. so as to pass her interest :—Held: 
A. was entitled, by way of specific performance, 
to a conveyance from JD. of B.’s interest, with 
compensation in respect of C.’s interest, which B. 
was unable to bind or convey without her con- 
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8. decreed.J—GRAND TRUNK Ry. Co. oF CANADA v. CANADIAN Paciric Ry. Co. (Ont.) 
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sent.— BARNES v. Woop (1869), lL. R. 8 Eq. 424; 
38 L. J. Ch. 683; 21 L. T. 227; 17 W. ht. 1080. 


Annotations :—Expld, Castle v, Wilkinson (1870), 5 Ch. 
App. 534. Apld. Hooper v. Smart, Bailey v. Piper 
ers R. 18 Kq. 683. Distd. Rudd vr. Lascelles, [1900] 
1 Ch. 5. 


Sus-SECT. 5.--CONTRACTS IN THE ALTERNATIVE. 

See Bonps, Vol. VII., pp. 210, 211, Nos. 518- 
531; Contrracr, Vol. XIIL., p. 404, Nos. 8253- 
3259. 


Sect. 16.—RESCISSION OR VARIATION OF 
CONTRACT. 
SUB-SECT. 1.—RSCISSION. 

See, generally, Contract, Vol. XII., pp. 332- 
359, Nos. 2790-2989. 

845. Whether defence to claim—Rescission by 
conduct.|—If it clearly appears that pltf. im a ct. 
of equity insisting on such an agreement contaimed 
in letters, has by acts done, waived it, & thereby 
drawn 1n another to purchase, & complete his 
purchase, in such case it would be a good defence 
to be insisted on by the second purchaser, showing 
that he proceeded bond fide, & consequently would 
rebut any equity of the first purchaser (orp 
HARDWICKE, C.).— BUCKHOUSE tv. CRhOsSsBY (1737), 
2 Kg. Cas. Abr. 32; 22 1. R. 283 sub nom. BAck- 
HOUsE v. MOHUN, 3 Swan. 434, n., L. C. 
fnnotation -—Consd. Martin v. Mitchell, Martin 7. Peile 

(1820), 2 Jae, & W. 41s. 

846. -———.| — Deft. having been left in 
posscsslon ays owner for a long tune, & pltf. having 
done acts inconsistent with the notion of his being 
owner himself, which was considered as amounting 
to a waiver.-- KossE (EARL) v. STERLING (1816), 4 
Dow, 442; 316. R. 1221. 
slnnotation .— Mentd. Wakefield «. Gibbon (1857), 1 Giff. 401. 

847, Rescission of written contract by 
parol—Necessity for clear proof.|—-BUCKHOUSK v. 
CrossBy, No. 845, ante. 

848, - - -|—Though a parol waiver 
of a written contract, amounting to a complete 
abandonment, & clearly proved, would bar a 
specilic performance, or even parol variations, so 
acted upon, that the origimal agreement could no 
longer be enforced without mjury to one party ; 
vanations, verbally agreed upon, are not sulficient 
to prevent the execution of a written agreement : 
the situation of the parties in all other respects 
remaining the same. In this case the vanations 
were all for the advantage of deft. by gratuitous 
covenants of pltf—Prich « Dyer (L810), 17 
Ves, 3563. 34 Id. RR. 137. 

«Annotations :—Apld. Vezey v. Rashlcizh, [1901] 1 Ch. 634, 
Consd. Morris v. Baron, [1918] A. C. 1. Refd. ltobimson 
v. Page (1826), 3 Luss. 1143 Stowell ve. Robinson (1837), 
3 Bing. N.C, 928. 

849. ——.|—Although a parol waiver of 
aw written ayreement concernng land, amounting 
to a complete rescission of the original contract, 
may be a good defence to an action for specific 
performance, yet. variations verbally agreed upon 
cannot be relied upon by way of defence, & the 
original agreement may, notwithstanding, be 
ordered to be specifically performed.—VEZEY 1. 
Rasyueian, [1904] 1 Ch. 6384; 73 L. J. Ch. 422 ; 
90 L. 'T. 663; 52 W. It. 442; 48 Sol. Jo. 312. 


Annotations :—Consd. Williams v. Moss Empires, [1915] 
3K. B. 242; Morris v. Baron, 11918) A. C. 1. 


——-— -—-— Agreements for leases.]|—See LAND- 
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& TENANT, Vol. XXX., pp. 388, 389, Nos. 
523-525. 

850. Rescission by novation—Subsequent 
parol contract inconsistent with written contract.}|— 
(1) Where an undated written contract for a lease 
onuts to state the period of commencement, & 
contains nothing from which it may be inferred, 
a specific performance of it cannot be enforced as 
a written contract. 

(2) Where a party to a written contract enters 
afterwards into a parol one, inconsistent with it, 
he thereby so far abandons the written contract, 
that he cannot enforce a specific performance of it 
In equity. —GILBEn?P v, [ann (1831), 1. 0. Ch. 15, 

851. - Agreement with projected rail- 
way company.| —Certain persons intended to form 
a railway from A. to B., which was to pass over 
pitf.’s estate. Pltf. opposed the project; but, on 
the agent for the projectors agrecing, in writing, 
to pay him £20,000 for the portion of his estate 
over which the railway was to pass, he consented 
to withdraw his opposition. At the same time 
certain other persons intended to form a railway 
between the same termini, but by a different line, 
which also passed through pltf.’s estate, but not 
through ‘the same part of it as the former line : 
14 acres of pltf.’s land were required for the former 
railway, & 16 acres for the latter. The pltf. 
opposed the latter railway also. ‘The agents for 
the rival projectors then entered into & signed an 
agreement, which was approved of & signed by 
plitf.’s agent, by which they agreed that the first 
ine should be abandoned & the second adopted, 
& that the adopted line should take the engage- 
ments entered mto, with the landowners, by the 
abandoned line; & thereupon, pltf. withdrew his 
opposition to the adopted line; & the Act of 
Parhament for making the second railway & for 
incorporatang the projectors of 1t was passed :--- 
Held: the incorporated co. were bound to perform 
the agreement made with pltf. by the projectors 
of the first railway.—STANLEY v. CITESTER & 
BIRKENHEAD Ry. Co. (1888), 3 My. & Cr. 7733 9 
Sim. 261; 1 Ry. & Can. Cas. 58; 40 I, R. 1124, 
Annotations : —Apld. Preston ». Liverpool, Manchester & 

Newcastle-on-Tyne Junction Ky. (1851), 7 Ry. & Can, 








Cas. 1. Consd. Lindsey v. G. N. Ry. (1853), 10 Tare, 
661. Apld. Kastern Counties Ry. v. Hawkes O59) 5 
Consd, Caledonian & Dumbartonshire 


H. L. Cas. 331, 

Junetion Co. v. Uclensburgh Llarbour Trustees (1856), 

27 , TI. QO. 8, 241. Refd. Willams v. St. George's 

Harbour Co. (1857), 24 Beay. 339; Shrewsbury r. North 

Staffordshire Ry. (1865), L. Jt. 1 Eq. 593, 

852. -}—Two railways called A. 
& K. were projected, by dilerent parties, to run 
from M. towards N. An Act) was passed incor- 
porating the projectors of both railways into one 
co., & for making a railway partly in the line of A., 
& partly in the line of 13., the latter being the Ime 
selected with respect to pltf.’s estate. Pending 
the Act, the promoters of the two railways agreed 
with cach other that, where either co. should have 
entered into contracts with landowners whose 
property might be affected by cither line, though 
in a somewhat different mode, the contracts 
entered into by the co. proposing the rejected 
line should be adopted by the united co. A copy 
of tlis agreement was subsequently sent to pitt. 
by the united co. The projectors of line A. after- 
wards vacated their agreeinent with pltf. :—Held : 
pltf. could not enforce that agreement against the 
united co.—GREENNALGH 1. MANCHESTER & BIk- 
MINGHAM Ry. Co. (1838), 3 My. & Or. 7845; 9 Sim. 
416; 1 Ry. & Can. Cas. 68; 8 L. J. Ch. 75; 2 
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b. Whether defence to claim—Resciasion by novation.}—RUTHERFORD v. SING (1881), 29 Gr. 511.—~CAN. 





a. 


Conditional rescission. |—STUART v. MCNaAB (1863), 10 Gr. 234.—CAN. 


Scct. 16.—MRescission or variation of contract: Sub- 


Jur. 1035 ; 

p. 789, L. C. 

Annotations :-—Consd. Lindsey rv. G. N. Ry. (1853), 10 Hare, 
664. Refd. Galbreath v. Armour (1845), 4 Bell, Sc. App. 374. 
853. -]|—PRESTON v. LIVERPOOL, 

MANCHESTER & NEWCASTLE-UPON-TYNE Ry. Co. 

(1851), 1 Sim. N. S. 586; 7 Ry. & Can. Cas. 1; 

21 L. J. Ch. 61; 61 E. R. 2263 on appeal (1856), 

5 H. L. Cas. 605, H. L. 

Annotations :—Consd. Lindsey v. G. N. Ry. (1853), 10 Hare, 
664; Shrewsbury v. North Staffordshire Ry. (1865), 
L. hk. 1 Kq. 593. Refd. Gage v. Newmarket Ry. easy 
7 Ry. & Can, Cas. 168; Gooday v. Colchester & Stour 
Vailey Ry. (1852), 7 Ry. & Can. Cas. 375; Stuart v. 
L. & N. W. Ry. (1852), 15 Beav. 513; Webb v. Direct 

London & Portsmouth Ry. (1 (1 1 De G. M. & G. 519; 
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astern Counties Ry. v. Wawkes (1855), 5 H. L. Cas. 331; 
Caledonian & Dumbartonshire Junction Co. v. Helens- 
burgh Harbour Trustees (1856), 27 I. IT’. O. S. 2413 
Scottish North Eastern Ry. v. Stewart (1859), 33 L. 'T. 
0, S. 307; Taylor v. Chichester & Midhurst Ry. (1867), 
lL, BR. 2 Exch. 356; Mann v. Edinburgh Northern Tram. 
Co,, [1893] A. CO. 69. 


854. -—— Agreement for lease.] — In 
Aug. 1856, pltf. agreed to let a house to deft. for 
seven, fourteen, or twenty-one years, deft. to keep 
the premises in repair, & paint & paper as therein 
mentioned, & deft. was let into possession. In 
1869 pltf. agreed with doft. to accept a Mr. W. as 
tenant in his room upon the same terms, deft. 
guaranteeing the rent. W. had just before this 
been let into possession by deft., & he paid rent 
til 1863. In that year deft. gave a notice to 
determine his tenancy at the end of the first seven 
years. W. & deft. having both denied their 
Niability to paint & paper according to the terms 
of the original agreement, pltf., in Nov. 1864, filed 
his bill to compel deft. to accept a lease :—Held: 
deft. could not: be compelled to accept a lease. 

The agreement of 1859 was substitutionary for 
the agreement of 1856, & although pltf., if he had 
within a reasonable time called upon deft. to 
procure W. to take the lease, would probably, 
upon deft. failing to do so, have been entitled to 
call for performance of the original agreement, he 
was not so entitled after the time which had 
elapsed, &, semble, deft.’s notice in 1863 would 
have been sufficient to prevent specific perform- 
ance.—MoorE v. MARRABLE (1866), 1 Ch. App. 
217; 13 L. T. 725, 1. JJ. 

——- ——-,|—See, generally, CONTRACT, 
XJIT., pp. 596-606, Nos. 4956-5027. 

55. —— Contract abandoned.]—A., by deed, 
contracted with B., that, in consideration of £100 
expressed to be paid to A. by BK. he, A., would 
maintain, educate, & apprentice B.’s child, a boy 
of five years, & that if he had no child of his own, 
B.’s child should, in case of his attaining twenty- 
one years, have all his, A.’s, real & personal estate 
it his death, subject to a life interest for his widow. 

It appeared, from the circumstances of the case, 
probable, that the apparent consideration of £100 
was not, in fact, paid, or intended by cither party 
to be paid, & that it was stated in the deed pro 
forma only. There was some evidence that the 
child was at A.’s house after the date of the deed, 
but it appeared doubtful whether the child ever 
lived with A. in the manner provided by the 
contract, & he soon after was residing with his 
father, B., & the ct. was satisfied that A. & B., by 
agreement between themselves, abandoned the 
contract, & that the status of the child had not 
been altered by anything done by A. in pursuance 
of the contract. Upon a bill filed by the child, 
after the death of A.:—Held: the contract, 
having been abandoned by the contracting parties, 
could not be enforced by the child. 
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Qu. : whether this ct. would perform a contract, 
by which a person, for a sum of money, deprives 
himself of the possibility of realising property 
which he can dispose of by will, & thus destroys 
an active motive for bettering his condition in life. 

Qu. : whether, if the contract had been so acted 
on by A. as to alter the status of the child, the 
child could have enforced the contract.—HIL™ v. 
GomMgE (1839), 5 My. & Cr. 250; 9 L. J. Ch. 64; 
4 Jur. 165; 41 1. R. 366, 1. C. 

Annotation: - -Mentd. Green v. Paterson (1886), 32 Ch. D. 95. 

856. -I—To hold that a contract can 
be put an end to by one of the contracting parties 
changing his mind with respect to it, whereby he 
has made the acquisition of the property a matter 
of no moment or use to him, would be introducing 
a most dangerous principle & innovation into the 
doctrines of this ct. with regard to the specific 
performance of contracts (Rominuy, M.R.).— 
Stuart (LORD JAMES) 7. LONDON & NortH WEs- 
TERN Ry. Co. (1852), 15 Beav. 513; 7 Ry. & Can. 
Cas. 25; 16 Jur. 200; 51 E. R. 63863; on appeal, 
1DeQ.M.&G. 721.1. JJ. 

Annotations :—Refd. Gage vu. Newmarket Ty. (1852), 18 

YW. B. 457; Gooday v. Colchester, etc., Ly. (1852), 17 

Beav. 132; Shrewarbury & Birmingham hy. v. l. & N.W. 

ty. (1853), 4 De G. M. & G. 115; Kastern Countios Ty. 

v. Hawkes (1855), 5 H, L. Cas 331; 

Norfolk Ry. (1855), 4 KE. & B. 397. 

857. ——.]-—S. contracted for the pur- 
chase of leasehold property subject to two mtges., 
& entered into possession of the property, under 
the contract, but the contract was afterwards 
abandoned. S. then paid off the mtges., still 
continuing in possession of the property. S. died. 
On a bill filed by the mtgor. against the representa- 
tives of S., for either the specific performance of 
the original contract, or redemption of the pro- 
perty, & an account :—J/leld: the contract could 
not. be specifically enforced.—Patcn v. Winn 
(1861), 80 Beav. 99; 5 L. T. 14; 7 Jur. N.S. 
1181; 9 W. RR. 844; 54 KE. R. 826. 

858. —---~ Threat to rescind— If contract not 
completed at time stipulated.]—-In Mar. 1904, 
coms. agreed to purchase Jand for a public pur- 
pose, subject to certain consents being obtained, 
which were in fact obtained in May, 1906. 

In Apr. 1905, the vendor wrote: *‘‘ After the 
expiration of the period named ”’ for completion 
“J shall not consider myself bound by any agrec- 
ment, but shall dispose of the lots as I may think 
fit’?; & in June, 1906, he wrote: ‘‘ The comrs. 
have most vexatiously delayed necessary procedure 
for upwards of two years. I therefore wish them 
clearly to understand that I shall not consent to 
extend the time of settlement for one day ”’ :— 
Held; the vendor had not debarred himself from 
asking for specific performance of the contract.—- 
LAUGHTON v. Port ERIN Comnus., [1910] A. C. 
565; 80L. J.P. C0. 73; 103 1. T. 148, P. C. 

859. Waiver of right to rescind—Long posses- 
sion.]|—ITALL v. LAVER, No. 741, ante. 

860. ——— Acceptance of instalments after 
breach of contract.|—Several suits at law & in 
equity, to determine the title to certain lands, were 
pending between persons claiming to be mtgees. 
of such lands, & one who claimed the same lands 
in fee by title, under a settlement, paramount to 
the mtge. Pltf., claiming to be a subsequent 
mtgee. of the same lands, contracted to purchase 
the interests of the prior mtgees. in their principal 
moneys, arrears of interest & securities, & to pay 
the purchase-money at certain stipulated times, all 
of which, except an annuity, were to be paid in 
1843; & to pay & indemnify the prior mtgees. 
against the past & future costs of the suits & pro- 
ceedings; & time was to be of the essence of the 








Norwich Corpn. v. 
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contract. Pltf. did not pay the instalments until 
a considerable time after the stipulated period but 
such later payments were accepted by the vendors. 
The bill, filed in 1845, when some of the payments 
still remained to be made, alleged that defts. 
refused to perform the agreement, & prayed a 
specific performance :—Held: the time of per- 
forming the several acts by the agreement on both 
sides being past, the ct. would now enforce a 
a ga Mean ten erformance of the contract: 
by both parties—Hunrrer v. DANreEL (1845), 4 
Hare, 420; 1 New Pract. Cas. 167; 14 L. J. Ch. 
194; 4L. T. 0.8. 473; 9 Jur. 526; 67 H.R. 712. 


Annotations :—Mentd. Knight v. Bowyer (1858), 2 De G. & 
J.421; Wutley v. Hutley (1873), L. R. 8 Q. B. 112. 


861. By conduct.] —Monro v. Taytor, 
No. 259, ante. 

862. By defending proceedings.|—Harni- 
SON v, BROWN (1861), 14 W. R. 193, n. 

63. By commencing proceedings.|—A. & 

B. had entered into a contract, &, a dispute having 
arisen, B. commenced an action at law in respect 
of a portion of the contract. A. filed a bill for 
specific performance, & moved to restrain the 
action :—Held: B. could not, after having com- 
menced an action at law on the contract, set up in 
equity the defence of an alleged previous waiver 
of a.~-- WHITTAKER v@ Fox (1865), 13 L. T. 588; 
14 W. R. 102. 

Rescission under express contractual power.| 

SALE OF LAND, Vol. XL, pp. 81, 90-08, Nos. 

633, 695-755. 

Rescission by vendor of land.J]—-See SALE oF 
LAND, Vol. XL... pp. 221-225, Nos. 1914-1918. 

Repudiation by purchaser of land.|-—Sece SALE OF 
JANbD, Vol. XL, pp. 243-258, Nos. 2124 2241. 














SUB-SECT, 2.—VARIATION. 

See, generally, CONTRACT, Vol. XITI., pp. 359-368, 
Nos. 2990-3074. 

864. Whether defence to claim.]—A suit for 
the specific performance of an agreement with a 
variation cannot be supported..—-NuRsE v. Sky- 
MOUR (LORD) (1851), 13 Beav. 254; 51 KE. WR. Os. 

865. |\—Panris CHOCOLATE Co. uv. CRYSTAL 
PALACE Co., No. 98, ante. 

866. Parol variation of written contract— 
Where agreement oppressive.|—Buill for perform- 
ance of written agreement; parol evidence read 
of different agreement ; disnussed with costs; & 
pltf. cannot resort to agreement set up by deft. 
Parol evidence allowed, where a hard agreement 
or in part executed.—LEGAL v. MILLER (1750), 2 
Ves. Sen. 299; 28 KH. R. 193. 

Annotations :—Apld. Pitcairn ». Ogbourne (1751), 2 Ves. 

Sen. 375 Price v. Dycor (1810), 17 Ves. 356; 


Smith v. Wheatcroft (1878), 9 Ch. D 223. Refd. Rich v. 
Jackson (1794), 4 Bro. C. C. 514. 


867. Where part performance.|— 
LEGAL v. MILLER, No. 866, ante. 























868. —-— -}— Price v. Dyer, No. 
848. ante, 
869. —---- Where fraud alleged.|—-Wovol- 


LAM v. HEARN, No. 1285, post. 

. .J—(1) A., being indebted 
to B., enters into a written agreement, that B. may 
at any time while the money due to him remains 
unpaid, become the purchaser, for £450, of a 
house belonging to A., & that the money due to B. 
from the latter shall bo part payment of the price : 
this is a contract of sale, & not a mortgage to secure 
the debt; & B., having duly declared his option 
to become the purchaser, is entitled t6 have the 
agreement specifically performed. 

he agreement is not impaired or altered by 
proposals which the purchaser makes subsequently, 
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with a view to an amicable arrangement. Such 
proposals may have an influence on costs. ; 

(2) Qu.: whether deft., resisting the specific 
performance of an agreement, on tho ground of 
alleged surprise & fraud, will be allowed to give 
parol evidence of a term of the contract, said to 
have been made at the same time with, but con- 
tradictury to, those terms of it which were reduced 
into writing, & signed by him.—BUNNING v. 
BUNNING (1822), 1 1. J. O. S. Ch. 56. 

87 |\—Qu.: can a ct. of equity 
decree the performance of a written agreement, 
where the bill states that the written agreement 
was subsequently varied by parol, & prays, in the 
alternative, either that the agreement, with these 
variations, may be executed, or that it may be 
executed as it stands in writing ?--WkIGHT 1. 
Howarp, Howarp vo. WricgutT (1823), 1 Sim. & 
St.190; 1.3.0.8. Ch. 915 5736. BR. 76. 


.lnnotations :-—Retd. Macbryde v. Weches (1856), 22 Beay. 
533. Mentd. Mason v. Hill, (1833) 5 B. & Ad. 1; Walker 
v Jeffreys (1842), 1 Hare, 341, Acton v. Blundell (1843), 
12M. & W. 321, Bower v, Cooper (1843), 2 Hare, 408; 
Kmbrey » Owen (1851), 6 Kxch. Sumpson v, 
Hoddinott (1857), 1 C. B. N. &. 590; Chasemore ». 
Richards (1859), 7 HY. Wu. Cas. 349: FEnnor «. Barwell 
(1860), 2-Giy. 410; Wilts & Berks Canal Navigation Co, 
v. Swindon Water Works Co. (1873), 9 Ch. App. 453, n. 


872. — ~- J—VEZEY v. RASHLEIGH, No. 
849, ante, 

- ---—— Agreements for leases.|—See LAND- 
LORD & Tenant, Vol. XXX., pp. 387-389, Nos. 
514-522, 527-529. 

873. —-- Variation by court.) — Perform- 
ance cannot be decreed of an agreement with a 
variation made in it by the ct.—JoRDAN 1». SAw- 
KINS (1793), 4 Bro. GC. C. 477; 29 H.R. 997, 1... 5 
previous proceedings (1791), 3 Bro. C. C. 388, Ta, Cy 
Annotation :—Refd. Robson », Collins (1802), 7 Ves. 130. 


874. Variation in writing—Of agreement 
for lease—Where no consideration.|—Decree for 
specific performance of an agreement to grant 
a lease, of which only one part, signed by pitf., was 
found, in the possession of deft., upon the cireum- 
stances ; possession, drafts prepared & approved, 
& the execution deferred only till repairs com- 
pleted. An extension of the term according to a 
variation of the agreement, also in writing, was 
refused on the ground of want of consideration.—— 
Rosson v, Conuins (1802), 7 Ves. 1303 32 H.R. 53. 

875. --—— Unsigned memorandum. ]-—U pon 
a bill, praying the performance of an agreement 
duly signed, but oflering to deft. the benefit of 
certain variations contained in an_ unsigned 
memorandum of a subsequent date, the ct. will 
decree a specific performance of the ayreement 
with those variations, if deft. elects to take advan- 
taye of them; & if deft. does not so elect, it will 
decree a specific performance of the original agree- 
ment.——ROBINSON v. PAGE (1526), 3 Russ. 114; 
38 1K. R. 519. 


Annotations :—Apld. Vozey v. Rashlelgh, [1904] 1 Ch. 631. 
Consd. Morris v. Baron, |1918] A. C. 1. Refd. Hussey v. 
Horne-Payne (1878), 8 Ch. D. 670. 


876. Specific performance granted of 
original contract.|—-lFirtH v. MipLANp Ry. Co., 
No. 837, ante. 
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877. Specific performance granted 
with variation.|—-In defence to an action for 
specific performance of a contract as expressed 
in a document stated by pltfs., deft. pleaded that 
the document did not contain the true terms for 
the purchase, but he did not state what the true 
terms were. Deft. afterwards produced a written 
agreement for purchase containing terms differing 
from those in the document stated by pltfs. 
Plitfs. amended their statement of claim, but con- 
tinued to claim specific performance of the contract 
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Sect. 16.—Rescission or variation of contract: Sub- 
sect, 2. Sect. 17: Sub-sects. 1 & 2, A.) 


as stated by them :—Heild: pltfs. asking at the 

trial to have specific performance with a variation 

according to the terms of the agreement produced 
by deft., the action would not be dismissed, but 
judgment would be given for specific performance 

with the variation.— S17 1. WHEATCROFT (1878), 

9 Ch. D. 223; 47 L. J. Ch. 745; 391. T. 103; 27 

W.R. 42. 

Annotations :—Consd. Nash v. Dix (1898), 78 L. T. 445 
Refd. Berners v. Fleming, [1925] Ch. 264. Mentd. 
Gordon v. Street, [1899] 2 Q. B. 641: Phillips ». Brooks, 
11919) 2 K. B. 243; Said v. Butt, [1920] 3 K. B. 497: 
Lake v, Simmons, [1927] A. C. 487. : 
878. Condition added by vendor — As to 

payment of costs.]|—Where an agrcement is entered 

into for the sale of an estate, & the parties differ as 
to the quantity agreed to be sold, & the vendor 
files a bill for specific performance of the agree- 
ment as to part, & the vendee offers to complete the 
contract as to that part; but the vendor adds, as 

a condition, that the vendee shall pay the costs of 

the bill: the ct. will refuse a decree for specific 
erformance.—SrPENCE v. Mawson (1830), 9 

.J.O.8. Ch. 10. 

879. Variation not under seal — Contract 
by corporation.]—It is no objection to relief that 
it depends on a variation of or departure from the 
contract made by the directors & officers of an 
incorporated co., such variation or departure not 
being made under the authority of their common 
seal.— WARING v. MANCHESTER, SHEFFIELD & 
JANCOLNSIURE Ry. Co. (1849), 7 Hare, 482; 18 
J. J. Ch. 450; 68 E.R. 1995 on appeal (1850), 2 
TH. & Tw. 239, 1... 

Annotations :— Refd. Garrett v. Banstead & Epsom Downs 
Ity. (1865), 4 De G. J. & Sin. 462; Foster & Daicksee v. 
Hastings Corpn. (1903), 87 L. T. 736. Mentd. Bliss vr. 
Smith (1865), 34 Beav 5083; Ae Brighton Club & Norfolk 
Hotel Co. (1865), 35 Beav. 304; Garrett vr. Salisbury & 
Dorset. Junetion Ry. (1866), L. Ro 2 Bq. 358; Simith v. 
Howden Union & Fowler (t890), Ludson’s B.C, 4th ed, 
VoL 2, p. 156; Kellett x New Mill U. D CL (1900), 
Hudson's B. C., 4th ed., Vol. 2, p. 298. 

880. —-- Variation by agent without autho- 
rity.]—A landowner who had agreed to take shares 
In @ railway co. contracted with the co. for the 
sale to them of certain land for a sum in cash. 
Subsequently, the landowner at the request of a 
person professing to act as the co.’s agent, agreed 
to vary the contract by accepting an annual rent- 
charge in lieu of the sum in cash, upon condition 
of being released from all liability m respect. of 
certain of jus shares. The conveyance purported 
to be made in consideration of the rentcharge. 
The co. took possession & paid the rentcharge for 
seven years. They afterwards made calls against 
their vendor on all the shares he had originally 
agreed to take, & brought an action against hun 
for payment. The landowner thereupon filed his 
bill to restrain the action, or for specific per- 
formance of the original contract. The co. 
repudiated the authority of their agent to vary the 
contract :— Held: under these circumstances the 
vendor was entitled to specific performance of the 
original contract & to have the amount of calls 
set ofl as against the purchasc-money due to him.— 
Prick v. DENBIGH, RUTHIN & CORWEN Ry. Co. 
(1869), 38 L. J. Ch. 461; 17 W. RR. 572. 

881. -——— Variation providing for conditional 
cancellation.J—fe Hurcitnson’s Patent, IfAs- 
LETT v. HUTCHINSON (1801), 8 R. P. OC. 457, 


Annotation :—Mentd. Jie Fle ‘as Pate 
Loch oa: e Fletcher’s Patent (1893), 62 











PART III. SECT. 17, SUB-SECT. 1. 

885 i. General rule—Plaintiff must 
come promptly. |—Pltf, must be prompt 
in seeking specific performance of a 


coutract, but the amount of delay that 
will prove fatal varies with cach case.— 
Brown v. Tuck (1895), 16 N. S. W. 
L. Kt. (q.) 182.—-AUS. 
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882. —--— Variation by conduct of parties.|] — 
Although the subsequent acts of the parties to a 
contract are not admissible as evidence to vary 
its terms, they may prevent one of the parties 
from insisting upon a strict performance of the 
original agreement.— BRUNER v. Moore, [1904] 1 
Ch. 805; 73 1. J. Ch. 877; 89 I. T. 7383; 52 
W. R. 295; 201. I. R. 125; 48 Sol. Jo. 131. 
Annotations :—Consd. Morrell v. Studd & Mullington, [1913] 

2 Ch. 648. Refd. Hartley v. Hymans, (1920) 3 K. B. 

475. Mentd. Erith Engineering Co. v. Sanford Lliloy 

Stoker Co. & Babeock & Wileox (1920), 37 R. P. C. 217; 

Schiller v. Petersen, 11924) 1 Ch. 394; Phipps v. Rogers, 

11925] 1 K. B. 14. 

883. Performance involving variation.|— 
Defts. agreed to construct: a road over land of 
pitf., who was to grant defts. a right of way over 
the road when completed, & to permit it to be 
declared a public highway by the local board. 
Defts. were to make the road according to a plan 
& specification already approved by the local 
board, & to do all things necessary to carry out a 
resolution passed by the board that the road should, 
six months alter completion to their satisfaction, 
be declared by the board a pubhe highway. The 
specification provided that the pathways should 
be gravelled, & did not provide for means of 
lighting. After completion of the road, the board 
were advised that the road did not comply with 
the requirements of Public Health Act, 1875 
(c. 55), s. 152, inasmuch as it was not flagged nor 
provided with means of lighting, & they withheld 
their sanction to its being declared a public highway. 

Pitf. brought an action claiming specific per- 
formance by defts. of the agreement, on the 
ground that they had not done all things necessary 
to enable the board to declare the road a pubhe 
highway, & claiming damages :—Held : inasmuch 
as to compel defts. to construct the road so as to 
conform with the provisions of the Act would be 
to enforce performance of terms at variance with 
the agreement & entirely outside the contemplation 
of the parties, specific performance could not be 
ordered.—-SAUNDERS v. BrapiIna HAnBourn IM- 
PROVEMENT RAILWAY & WorkS Co. (1885), 52 
LL. T. 426. 

884. Evidence affording presumption of exist- 
ence of parol variation—Inquiry directed.}|}—Whcere 
a@ parol agreement varying the terms of the written 
agreement is sect up by defts. in a suit for specific 
performance & supported by evidence affording a 
presumption or suspicion of 1{s existence an inguiry 
wil be directed.- ~VAN v. CORPE (1837), as reported 
in’ My. & K. 269; 40 BH. R. 102. 

Annotations :-—-Refd. Porter v. Drew (1880), 5 C. P. 2D. 143. 
Mentd. Paris v. Hughes (1836), Keen, 1, Steed v. Oliver 
(1847), 5 Hare, 192, 

Agreements for leases.|——Sec LANDLORD & TEN- 
ANT, Vol. XXX., pp. 410, 420, Nos. 814-818. 

Variation of partnership articles.J—Scc PARTNER- 
sup, Vol. NN XVI, pp. 348, 349, Nos. 248-259. 

Specific performance with parol variation.|]— 
Sce Part V., Sect. 6, sub-sect. 10, post, 








Srcr. 17.—LAPSE OF TIME IN BRINGING ACTION. 
SuB-SECT. 1.—IN GENERAL. 

885. General rule — PlaintifY must come 
promptly.}—Minwarp v. THANET (IWARL) (180]), 
5 Ves. 720, 0.3; 31K. R. 824. 

Annotations :—Apld. Firth v. Greenwood (185 


Consd. Barclay v. Messenger (1874), 43 L. J. Ch. 


5), 25 Tl. T. 
51. , : 
Apld. Mills v. Hayward (1877), 6 Ch. D. 196. 


O.8, 
419, 
885 ii. -—- ~~ —--.]--Mere delay of a 

to enforce his cluim at law, 


art 
hiriiahies no ground for the ct. of 
chancery interfering with his Icgal 
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886. |—TLAMILTON vv. Grant, No. 
02, ate. 

887. - SOUTHCOMB v. EXETER 
(Bpe.), No. 920, post. 

888. -— .J~ aps v. Wirntams, No. 902, 
vost, 
, 889. —--- —-—-.] —SHARP v. MILLIGAN, No. 


923, post. 

-.]--It is a strict rule of this ct., 
that whoever brings forward a contract, as con- 
stituted of a proposal on one side & an acceptance 
on the other, should show that the acceptance was 
prompt, unquahfied, simple, & unconditional, 

The party applying for specific performance has 
an option whether he will bring an action at law, 
& repudiate the contract, or whether he will come 
to this ct. for a specific performance of the con- 
tract; itis a very reasonable thing that he should 
be put to exercise that option promptly & without 
delay (LokD CAMPBELL, C.).—OnrIENTAL INLAND 
SreamM Co. v. Briaas (1861), 4 De G. FL & J. 191: 
311.0. Ch. 241; 5 1. 7.477; 8 Jur, N.S. 201; 
JO W. R. 125; 45 &. R. 1157, Lc. 


wInnotations *~ Refd, Re General Provident Assce., Bridger’s 
Case (1869), L. R. 9 Eq. 71, Harris’ Cause (1872), 7 Ch. 
App. 589, 1 





891. -~- ~—-,|—BarcnaAy ov. MESSENGER, 
No. 776, ante. 
892. —---- —-—.] -hNIGUrT v. StumMonpDs, No. 


829, ante. 

893. Application of Statute of Limitations.| — 
TIAMILTON ¢. Grant, No. 92. aule, 

894, —--.}-—-Stat. Tamitations cannot be 
pleaded to a suit for specific performanee. 

It there has been such a lapse of time, that the 
ct., proceeding upon a rule adopted by analogy 
to Stat. Linutations, would refuse to enforce speciic 
performance ;— these circumstances, 1£ not dis- 
closed in the Intl 50 as to enable deft. to demur, 
ought to be stated in the plea; & the ct., for the 
purpose of applying its own rule, will advert to the 
statute, though not pleaded. —TALMASH v. MuGiis- 
TON (1826), 4 1... O2S. Ch. 200. 

895. —~-~.|—--It seems fo me quite contrary to 
the principles on which a ct. of equity acts. or to 
the way in which it obeys or follows Stat. Lamita- 
tions, that, the remedy at law being barred, the 
et. should decree specific performance or give 
cHlect to these stipulations (STIRTING, J.). —Turrit 
1 SLINGSBY (1888), 58S lL. T. 481. 

Annotations -—Mentd. Re Buskin, Wr p. Farlow (1894), 15 

RR. 117; Larnes vr. Glenton, [1899] 1 Q. B. 8385. 

896. Delay between members of family — Dis- 
tinguished from delay between strangers.|— Delay 
M instituting proceedings between members of a 
fannly not so important as smilar delay in the ease 
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of strangers.—LAVER v. FTELDER (1862), 32 Beav. 
1; 1 New Rep. 188; 32 L. J. Ch. 365; 71. T. 
602; 9 Jur. N.S. 190; 11 W. R. 215; 55 BK. R. 1. 
Annotations ---Refd. Ite Allen, Wincks v. Allen (1880), 49 

La J. Ch. 653; Ae Fickus, Farina v. Vickuy, [1900] 1 Ch. 

897. Delay by vendors & purchasers--Not dis- 
tinguished.|—A vendor, under a power reserved 
to him by the contract, gave notice to the purchaser 
on Apr. 7, 1869, that, as he could not comply 
with certain requisitions made by the purchaser, 
he rescinded the sale. The purchaser filed his bill 
for specifie performance on Aug. 30, 1870 :—Held : 
the delay was fatal to pltf.’s claim for relief. 

There is no distinction between laches on the 
part of a vendor, & laches on the part of a pur- 
chaser as a bar to a sunt for specific performance.— 
Rich v. GALE ((871), 24 1. 0. 745. 

Agreements for lease.] -- See LANDLORD & 
Trenant, Vol. XXX., pp. 409~411, Nos. 718-731. 
Of mines.|—-Sec Minis, Vol. XXIV., p. 
694, Nos. 88 -852. 

Contract for sale of shares.j—-Sce COMPANIES, 
Vol. TX., pp. 356, 357, Nos. 2249, 2266. 

Option to purchase in lease.]—See LANDLORD & 
Tenant, Vol. XX X.. p. 477, No. 1301, 

Delay in performance of contract.| 
10, arte. 











See Sect. 


Sun-sEcT. 2 —PrErRiop OF DELAY BARRING RELIEF. 
A. Tn General, 


898. Three months & thirteen days -— After 
parties at arm’s length.}|—Dclay after the parties 
were at arm’s length of three calendar months & 
thirteen days m filing a bill for specific performance 
of a contract for the sale & purchase of a colhery : 
~~Held: abar to rehef.—GLAsBRook ve. RICHARD- 
SON (1874), 23 W. RLS. 

899. Eleven months——-After default by vendor.]} 
-- An iron co. accepted an ofler from a coal owner 
to take coals of a particular pit at a stated price 
& m certam quantities at specified intervals. ‘The 
coal owner made default, & the iron co. did not 
file their bill for specific performance of the 
contract until eleven months after default. 
Defts. put in a demurrer :—-Held : such delay in 
peeking to enforce a continuous contract was fatal 
to the bill, & the demurrer was allowed. —PoOLLARD 
», CLAYTON (1855), 1 K. & J. 4823 25 L. T. 0. S. 
50; 1 Jur, N.S. 342; 3 W.R. 349; 69 I. R. 540. 
A malate :-—Refd. Abinger v. Ashton (1873), L. It 17 eq. 

358, 

900. Fourteen months.] -—— A vendor cannot 
come at any distance of time for a performance : 
but upon a bill, filed fourteen months after the 


weet, although it might be a good 
answer were he secking speciiic pet- 
formance of the contract. ALLAN t, 
NEWMAN (1867), 13 Gr. 361 - CAN, 

885 13 —.J — WALKER ob. 
Brown (1868), 14 Gr. 237.-—CAN. 

885 iv, -}—It is a 
established doctrine that the ct. will 
not grant a specific performance 
Wiless the party asking relief comca 
saa ae -— OSMENT vt BLount 

Wr 





well 


ZT.) (1905), 1 W, L. RR, 497.--- 





885 v. ——, J-~ Ke inyoLz ot. 
JIANsFoRD (1909), 10 W. L. Re 534; 


2 Sask. L. 1. 86.—CAN. 





_, 385 vi. ~—— J FREDERIKSEN t. 
STANTON & RuiciaRps (1913), 24 
W.L. RR. 89h; 4 We OW. M. 222b: 12 


DD... 565; 6 Sask. L. Rt. 105. —CAN. 
885 vii. ——-.]}-—Creat delay on 
the part. of pltf. in applying to the ct. 
for rentie performance of a contract, ¥ 
of which he claims the benefit, is of 





itself a sufficient reason for the ct. In 
the exercise of its discretion to refuse 
relief. Milward v. The Karl of Thanct, 
5 Ves 720n., referred to. —NtEWAR 
BEGAM oo Crier (1905), 1. LI. TR. 27 
All. 678,—IND. 

885 viii. - —J—Mourrny wv. 
HARRINGTON, [1927] TL. R. 339.—IR. 

885 ix. DRYDEN | it. 
McCoy, [1921] N. Z. L. R. 882.—N.Z. 

893i. Application of Statute of Limi- 
tations.)-- Delay, which is short of the 
period prescribed by Limitation Act & 
which 1s not of such a character as to 
give rise to an inference of abandon- 
inent of right. 18 no bar to w suit for 











epeny performance, unless it 18 
shown to have prejudiced  defl.-— 
KISSEN GOPAL SADANEY tr. KALLY 


PROSONNO SEVT (1905), EL. Re 33 
Culc. 633.—IND. 


d. Delay in prosecution of bill.J— 
A compromise of a suit having been 
entered into before answer, deft. muy 


set up the compromise in his answer, 
& pray. by way of cross-reliof, that it 
be specifically performed ; & if pltf. 
does not diligently proceed with tho 
suit, deft. is entitled to move to dismiss 
for want of prosecution.— SMALL 4. 
UNION PRRVWANENT BUILDING SOCIETY 
(1871), 6 P. 1. 206.—CAN. 

e. .] --In cases seeking a specille 
execution, laches is equally as strong 
ugainst a pltf.. in not prosecuting, as 
in not commencing w suit.—MOoRE ¢v. 
BLAKE (1808), 1 Ball, & B. 62.—IR. 





PART IIL SECT. 17, SUB-SECT. 2.—--A. 


{ General rule,}—In this country a 
much less delay will, in inany cases, 
be sufficient to bar speciiic performance 
than wonld be sufficient in Kngliand.-— 
Hook v. MCQUEEN (1854),4 Gr. 231.-— 
CAN. 

g. One month.J—There is no_ pre- 
eedent for a delay of one month in 
the institution of a sult being sufficfent 
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Sect. 17.—Lapse of time in bringing action: Sub- 
sect. 2, A. & B,J 

correspondence upon the objections to the title 

leased by deft.’s returning no answer to the last 

letter, calling for a distinct answer, & threatening 

a bill, & the auctioneer not having been called on 

to return the deposit, it was referred to the master. 

—HERTFORD (MARQUIS) v. BOORE, ASTON v. BOORE 

(1801), 5 Ves. 719; 31 KE. R. 823, L. OC. 

Annotation :— : F 3 
ionatoe 37 pple Southcomb v, Exeter (Bp.) (1847), 16 
901. Three years.]—A delay of three years by 

a purchaser in enforcing his contract is sufficient 

to preclude him from relief on a bill for specific 

performance.— FIRTH v. GREENWOOD (1855), 25 

L.T. 0.8.51; 1 Jur. N.S. 866; 3 W. R. 358. 

902. Three & a half years.|—A bill for specific 
performance, after a delay of three years & a half 
after the abandonment of possession, dismissed. 

Specific performance is relief which this ct. will 
not give, unless in cases where the parties seeking 
it come promptly, & as soon as the nature of the 
case will permit (LORD CRANWORTH, ©.).—EADS ¥. 
WILLIAMS (1854), 4 De G. M. & G. 674; 3 Eq. 
Rep. 244; 24 L. J. Ch. 5381; 24 L.T.O.8. 162; 1 
Jur. N.S.193; 3 W. R. 98; 43 E.R. 671, 1. C. 
-tnnotations ;---Apld. Barclay v. Messenger (1874), 43 L. J. 

Ch. 449; Levy v. Stogdon, {1898} 1 Ch. 478. Mentd. 

Whitmore +. Sinith (1860), 5 HT. & N. $24; Bottomley v. 

Ambler (1877), 88 L. T5453, 

903. Nine years.] —- CowArp 7. ODpiINGSALE 
(1709), 2 Ng. Cas. Abr. 688 ; 22 14. R. 578. 

904. Ten years.|—A specific performance will 
not be decreed after a delay of ten years, when 
nothing has been done in the meantime.—ALLo- 
WAY U. BRAINE (1859), 26 Beav. 575; 33 L. T. 
O.S. 100; 53 EK. R. 1020. 

05. —-—.] —— Where a person agrees by a 
contract, which docs not amount. to an equitable 
assignment, to purchase a contingent equitable 
reversionary interest, & is unable to obtain 
completion of the purchase at the time, & does 
nothing until, ten years afterwards, the reversion 
has fallen into possession, his delay wil be a bar 
to a claim by him for specific performance of his 
contract. LEVY v. STouvon, {1899} 1 Ch. 5; 68 
i. J. Ch. 19; 79 1. W. 3864, CG. A. 


Annotations .—Refd. Cornwall ». Henson, [1899] 2 Ch, 710. 
Mentd. Davies v. Thomas, [1900] 2 Ch. 462. 

906. Fourteen years.,—Wricnr v. Iowanp, 
LIOWARD v. WRIGHT (1823), 1 Sim. & St. 190; 1 
I. J. O.S. Ch. 04; 57 16. R. 76. 

Annotations ‘—Apld. Macbryde v. Weekes (1856), 22 Beav. 
533. Refd. Walker rv. Joffroys (1842), 1 Ilare, 341; 
Bower v Cooper (1843), 2 Hare, 408. Mentd. Mason +. 
Hill (1833), 5 1, & Ad. 1; Acton v. Blundell (1843), 12 
M. & W. 324; Embrey v. Owen (1851), 6 Exch. 353; 
Sampson vo Hoddinott (1857), 1 ©. BL N.S. 590: Chase- 
more t. Richards (1859), 7 H. L. Cas. 349, Knnor », 
arwell (1860), 2 Gift. 410: Wilts & Berks Canal Naviga- 
lion Co. v. Swindon Water Works Co, (1873), 29 T.. T. 722. 


907. Twenty-one years.|-~- BAGG v. Foster 
(1670). 1 Cas. in Ch. 188 ; 22 E.R. 755. 








SpeciFic PERFORMANCE. 


908. Twenty-five years.|—Devise of lands to 
trustees in fee in trust to pay debts & legacies, & 
after these paid then to sell; & if any of testator’s 
name would buy it, such person to have it for 
£200 less than the value. ne of testator’s name 
brings a bill for this pre-emption; but delays 
bringing it until twenty-five years after testator’s 
death. Bill dismissed—Huckster v. MATHEWS 
(1685), 1 Vern. 362; 23 KB. R. 523, L. C. 
Annotations :—Refd. Chalmer v. Bradley (1819), 1 Jac. & W. 

51. Mentd, Pyot v. Pyot (1749), 1 Ves. Sen. 335, 

909. Sixty years.]—Bill for a specific perform- 
ance of a covenant whereby pltf. was to have a pit 
in deft.’s ground, for digging black stones. Proved 
that deft. had for above sixty years been in quiet 
possession of this pit, for digging black stones. 
Bill dismissed. —ScOLEFIELD v. WHITEHEAD (1690), 
2 Vern. 127; 23 KB. RR. 690, 

910. Hundred years.|—T'he ancestors of pltf., 
Sir John Banks, being seised of the manor of Can- 
ford Priors, & the ancestors of deft., Sir John 
Webb, being seised of the manor of Great Canford, 
in 1639 entered into an agreement, whereby after 
reciting that there were wastes lying intermixed, 
which belong to both manors, & that one fourth 
part belonged to Canford Priors, & that J. Webb & 
his ancestors had made inclosures thereof, it was 
agreed that Sir J. Banks might inclose 50 acres of 
the heath, & that J. Webb might enjoy the lands 
formerly inclosed, & that the residue should be 
divided into four equal parts; one fourth to be 
enjoyed by Sir J. Banks, & the remaining three- 
fourths by J. Webb; & the same division should 
be made in the event of an inclosure ; upon a bill 
brought. by pltf. for a specific performance of the 
agreement, or in case the ct. should not think fit 
to execute the agreement. that the limits & 
boundaries of the waste belonging to each manor 
might Le ascertained ; upon the ground that the 
agreement was made by a tenant for life, who could 
not bind the remainder man ; that it had not been 
carried info execution within a hundred years ; 
that the acts of ownership on the part of deft.’s 
ancestors, inconsistent with the agreement, far 
outweighed the acts of ownership on the other 
side, a specific performance of the agreement 
refused; & pltf. not having shown a title to or 
possession of the soil, or any impediment why he 
could not establish his title at law; the ct. would 
not direct’ a commission or an issue to ascertain 
the boundaries of the waste; & a cross bill by 
deft., that he might be quieted in possession of the 
waste, dismissed, being founded upon a mere legal 
title, & no trials at law having been had to try the 
right.— BANKS v. WEBB (1739), West temp. Hard. 
653; 25 KH. R. 1182, L. ©. 

911. Long delay.}—Where a mothcr who was 
tenant for life, with remainder to her son in fee, 
who was under age, covenanted, on his marriage, 
that they would settle, within two years, an estate 


to justify a refusal of arelicf by way 
of specific performancce,--HARADHAN 
DEBNATIU v. BHAGABATI Dast (1911), 
d. da. R. 41 Cale. 852,—IND. 

h. One month & nineteen days.) — 
Mossop v. Mason (1870), 17 Gr. 360; 
varied (1871), 18 Gr. 453.—CAN, 

k. Seven. months.) —- MCDONALD 7, 
LEADLAY (Alta.) (1914), 27 W. L. Rk, 
721,—CAN. 

1 One year.J—SHANKAR SUKHARAM 
JAQDALE tv. RATANGI PREMJI SHET 
(1922), 1. L. R. 47 Bom. 607.—IND. 

m. Four years.}—PorRTER v. Hale 
(N. B.) (1894), 23 8. CG. R. 265.—CAN, 

9041. Ten yeara.\-~IKVANS v. EVANS 
(1862), 2 EB. & A. 156,—CAN. 

n. Thirteen years.J—Where un agree- 


muent for salo of lands was entered 
into in 1903, & un action for specific 
performance was brought in 1914 :-~- 
ffcld; the equitable remedy of specific 
performance is not given unless sought 
with great promptitude, & in this case 
the claim was altogether tuo belated, 
no attempt having been made to excuse 
the great delay; however, the pur- 
chaser was allowed a return of the 
money paid on account of the purchase 
wice.-—CLERAUK v. PLUMMER (1916), 
27 0. W. Tt. 259; 38 0. L. R. b4.— 
CAN. 

0. ——.]—GILL v. FLEMING (1787), 
1 Ridge. Parl. Rep. 420.—IR. 

p. Lighteen years.|—The vendor lot 
the purchasers into possession, but 
soine years afterwards, on default in 


payment of the purchase money, the 
vendor obtained possession by elect- 
ment. Subsequently the purchase 
money was tendered & refused, & the 
purchasers took no steps for eighteen 
years to enforce their claim, during all 
which time the vendor remained in 
possession as owner; the property, 
during the interval, having increased 
very much in value. A bill filed by the 
purchasers, & subsequently revived by 
their representatives, was dismissed 
with coste.—CRAWFORD v, BIRDSALL 
(1860), 8 Gr. 415.—-CAN. 


911i. Long delay.J|-~Where a con- 
tract has lain dormant for many 
years, & nothing done by either party 
in pursuance of it,act.of equity ought 
not to decree a specific performance.— 


Parr II].—DeFEeNcES To CLAIM ror Sprctric PERFORMANCE. 


ins male of the marriage; bill, for a 
on nee se fOTTAD08 by decreeing a strict scttle- 
pee dismissed ; & even if it had appeared that 
in cre had been a sufficient covenant for that 
urpose, & great length of time having elapsed, & 
Mone of the parties having asserted their rights, 
ihe ct. would not have interfered.—Howortn v. 
Trem (1758), 1 Eden, 351; 28 E. R. 720. 





912. ——.|—Ripe@way v. WHarron, No. 279, 
te. 
913. .|—In 1838 land was sold by pltf.’s 


predecessor in title to the railway co., & in the 
conveyance the co. covenanted that after the 
completion of the railway a part of the land should 
at all times be used as a depot for coals & other 
merchandise, to be erected & built upon the west 
side, & should be for ever thereafter used & 
employed as for a first class station or place for the 
purposes of taking up & setting down passengers. 
The line was completed in 1842 & buildings for a 
station called C. were erected & used without 
complaint for many years. In 1863 pltf. became 
possessed of the property of which the land sold 
tormed part, & in 1869 he filed his bill complaining 
that the station in question was not treated as 
first’ class, & praying for a decree of specific per- 
formance of the covenant, & for an injunction to 
restrain the use of the land except as a first class 
station :—-Held: pltf. was entitled to have the 
station used as a first class station for passenger 
traffic, & therefore that as many trains, excepting 
express, special, & mail trains, as stopped at any 
station between the two termini of the line, must 
in each twenty-four hours stop at C.; but so much 
of the judge’s decree as directed a reference to 
inquire what additional conveniences ought to be 
supplied was discharged, their Lordships being of 
opinion that any objection which might have 
existed on the score of deficient accommodation at 
the station, had been waived by the lapse of time 
since the railway was opened.——lloop v, NORTH 
KASTERN Ry. Co. (1870), 5 Ch. App. 525; 23 L. T. 
2063; 18 W. RR. 473, TC. & 1a J. 
-tnnotalion :—Refd. Kennard ev. Cory, [1922] 2 Ch. 1. 
Delay alter rescission of contract by defendant. |— 
see Sub-sect. 2, ., post. : 


B, After Rescission of Contract by Defendant. 


914. Plaintiff must come within reasonable 
time.}|—If one of two parties to a contract for the 
sale of land, give to the other notice that he will 
not perform the contract, & the person receiving 
the notice does not, within a reasonable time after 
the receipt of such notice, take steps to enforce the 
contract, equity will consider him to have ac- 
quieseced in the abandonment of the contract, « 
will leave the parties to it to their remedies at law ; 
& the tendency of modern decisions has been to 
diminish the time allowed to either party for 
inforcing his right under the contract (KOMILLY, 
M.R.).—PARKIN v. THOROLD (1852), 16 Beav. 59 ; 
22 1. J. Ch. 170; 16 Jur. 959; 51 Ts. R. 698; 
previous proceedings (1851), 2 Sim. N.S. 1. 


Annotations :-—Consd, McMurray v. Spicer (1868), T. R. 5 
liq. 527. Refd, Nott ». Riccard (1856), 22 Beav. 307 ; 
Wells v. Maxwell (1863), 32 Boav. 408: Barclay +. 
Messenger (1874), 43 L. J. Ch. 449; Patrick v. Milner 
a Met C. P. D. 3423 Bernard v. Williams (1928), 139 


915. Five months.|—Where pltf. to a bill for 
specific performance has allowed five months 





WINGFIELD v. WHALEY (1722), 1 Bro. 


vendor’s life. 
Par], Cas. 200.—IR. 





q. Doubtful contract.J—A_ con- 
iwact in writing for the sale of land 
hud not been acted on during the 


Possession was after- 
wards taken by the vendee, but no 
improvement made. 
specific performance brought by tho 
vendor's heirs against the vendee’s 
heirs after the latter had como of age, 
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to elapse after deft. had rescinded the 
before filing his bill, it ig not a s 


on of the delay to state that deft.’s solr 
: - was 
Liaw 1818) Bt Wei aes ere 
ceedings, 281.7. 577, 0°) Be NOUR BTO- 
916. Six months.|—In the month of May, 1843, 
& parol agreement was entered into between A. & 
B. for a partnership between them, as to certain 
land intended to be used for building purposes, 
& a lease of it was afterwards executed by the 
lessor to B. only, the lessor declining to grant a 
lease to two persons. Certain acts of ownership 
were exercised by A. shortly after the agreement 
was entered into ; but, afterwards, A. permitted I. 
to lay out his money in the erection of buildings on 
the land, without interfering thercwith. After a 
lapse of cighteen months, A.’s solr. applied to BR. 
to perform the agreement, which B. repudiated ; 
six months afterwards, A. filed his bill against B., 
seeking specific performance of the agreement :— 
Held: the circumstances were such as to exclude 
A. from insisting on the specific performance of 
the agreement by B.—CowrkL. v. Warts (1850), 
2H. & Tw. 224; 47 E.R. 16655 sub. nom. COWELL 
v. WATTS, WATTS v. COWELL, 19 L. J. Ch. 455, 1... 
917. One year.|—PItf., the vendor, having notice 
from the purchaser that the latter abandoned 
his contract, did not file his bill for specific per- 
formance, till about a year afterwards: the bill 
was dismissed on the ground of unreasonable 
delay.—WATSON 7. REID (1830), 1 uss. & M, 236 ; 
Taml, 381; 39 K. R. 91. 


Annotations :—Apld. Walker v. Jeffreys (1842), 1 Hare, 
: Consd, Southcomb v. Exeter (Bp.) (1847), 6 Hare, 
213. Apld. Parkin v. Thorold (1852), 16 Beav. 59. Refd. 

ads v. Wilhama (1854), 4 De G. M. & G. 674; Stretton 

v. Great Western & Brentford Ky. (1870), 5 Ch. App. 


. 


7To4, n. 

918. Fifteen months.|—A lease from A. to B. 
contained a provision that BK. should not assign 
without the previous consent in writing of A. but 
that the consent should not be withheld unreason- 
ably or vexatiously. B. subsequently agreed 
for the assignment, ‘subject to the landlord’s 
approval,” of the remainder of his term to (. ; but. 
A. having refused his consent, B. in Nov. 1864, 
gave notice to C. that the treaty for assignment must 
be considered at an end; & he shortly afterwards 
accepted an offer from A. for the surrender of the 
lease to him on similar terms te those agreed on 
between B. & C. C., being in possession, dclayed 
filing his bill until Feb. 1856 :—Held: the delay was 
fatal.—- LEHMANN v. MCARTHUR (1868), 3 Ch. App. 
496; 37 1. J. Ch. 625; 32 J. P. 660; 16 W. R. 
877; sub-nom. LECHMANN v. McAnrtuun, 18 I. TT. 
$06, L. JJ. 

Annotations :—Mentd. Mvuns 7. Davis (1878), 10 Ch. D. 

747; Day wv. Singleton, [1899] 2 Ch. 320. 

919. Sixteen months.]|—Ricu v. GAL, No. 897, 
ante, 

920. Nineteen months.J—-A contract for the 
sale of the vendor’s interest in a manor under a 
Jease for lives was made on Oct. 16, 1840. Objec- 
tions were taken to the title, & a correspondence 
between the solrs. of the vendors & purchaser took 
place, & continued until Aug. 20, 1841, when the 
purchaser gave notice to the vendors that. the title 
being defective, he rescinded the contract. The 
correspondence with reference to the title still 
proceeded, the purchaser’s solr. claiming his right 
to insist upon the notice, but giving the vendors 


contract 
ufficient explana- 





the evidence given threw considerable 
doubt on the contract :—Held: the 
doubt, coupled with the delay, was 
sufficicnt to prevent the contract being 
enforced.--KELLY v. SWEETEN (1870), 
17 Gr, 372.—CAN, 


In a suit for 
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Sect. 17.—Lapse of time in bringing action: Sub- 
sect, 2, 1.3; sub-sect.3. Part 1V. Sects. 1, 2, 
3, 4, 5, 6 & 7.] 
two months more tv complete the title, until 
Jan. 17, 1842, when the purchaser intimated that 
he should fall back to his position under the 
rescinded contract. The bill was filed on Aug. 30, 
1843 :—Held: the interval between Aug. 20, 1841 
& Jan. 17, 1842 ought not to be regarded in the 
question of laches, but the delay after Jan. 17, 
1842, before the bill was filed, precluded the 
vendors from sustaining their suit for specific 
performance. 

The tendency of the ct. in modern cases has been 
to restrict the exercise of its jurisdiction in en- 
forcing specific performance of contracts to those 
cases m which pltf. has been prompt in seeking 
his equitable remedy.—SouTiicomMB v. EXETER 
(Bv.) (1847), G Ware, 2138: 16 1. J. Ch. 878; 9 
J.T. OLS. 2933 11 Jur. 725; 67 E.R. 1145. 


«innolations :-—-Distd. Monro v. Taylor (1850), 8 Hare, 41. 
Consd. Parkin 7. Thorold (1852), 16 Beav. 59. Distd. 
Sharp v. Milligan (1856), 22 Beav. 606. Apld. Sharp »v. 
Wright (1859), 28 Beauv. 150. Consd. McMurray v. 
Spicer (1868), L. 1. 5 Kq. 527; Venn «. Cattell (1872), 
27 L. T. 469. Refd. Kads v. Willams (1854), 4 De G. M. 
& G. 674; Hedges v. Met. Ry. (1860), 28 Boav. 109. 


921. Five years.|—Unless a valid acceptance be 
given, within a reasonable time, to a written offer 
to sell an estate, it will be treated as abandoned. 

In 1827 A. wrote to B., that he had credited B.’s 
account with £220, in consideration of an agree- 
ment by LB. to convey two houses. The abstract 
was delivered, but there was no acceptance in 
writing on the part of B. Five years afterwards 
B. filed a bill against A. for specific performance. 
A. swore, & it was not demed, that in 1827, he 
abandoned the contract, & that in 1829 it was 
considered broken ofl by both parties. It appeared, 
however, that B. had, 1n the meantime, the benefit: 
of the credit for £220. "The ct. disruissed the bill 
on the ground of the delay.—WILLIAmMs +. 
WILLIAMS (1853), 17 Beav. 213 ; 51 I. R. 1015, 


SUB-SECT. 3. WITEN DELAY No Ban ro RELer. 

922. Contract continued to be acted on.] -— 
Specific performance of an agreement to purchase. 
may be decreed after considerable delay ; if the 
vendec has nut demanded his deposit, or shown a 
determination not to proceed in the purchase.— 
PINCKE 7. CURTEIS (1793), 4 Bro. C. C. 329; 29 
i R. Od. 

923. J—Delay & laches, on the part of 
pltf., are a good defence to a suit for specific per- 
fortnance, but they are inapplicable where the 
contract, though incomplete, has continued to be 
acted on; as where, under a contract for a lease, 
possession is taken & rent paid for a series of years. 

-SHAKP t. MILLIGAN (1856), 22 Beav. 606; 52 
He Wt. 272. 
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did not appear to finally abandon the 
contract until about a month before 
the vendor filed his bill for specific 


SPECIFIC PERFORMANCE. 


924. Delay due to negotiations between parties.] 
—Under two agreements for sale, one of which was 
to be completed on June 1, & the other on Sept. 
29, both in 1846, disputes arose upon the title, 
and upon certain valuations incident to the pur- 
chase. Tbe conveyances were engrossed on 
Jan. 4, 1847, & the vendor made two requisitions 
to the purchaser to complete the first on Jan. 
11, & the second on Jan. 25, 1847, & intimated 
that non-compliance with the requisitions would be 
treated by the vendor as a breach of the agree- 
ments. The purchaser did not comply; but his 
solrs. reiterated claims to certain deductions & 
abatements. The disputes continued until after 
Feb. 13, 1847, when the purchaser filed a bill 
secking specific performance :-——Held : the circum- 
stances & delay did not constitute a case of such 
default. by pltf. as to preclude him from a title to 
specific performance ;_ but, it appearing on the 
correspondence that the claims of deduction & 
abatements had not. been the cause which delayed 
the completion of the purchase, but that want of 
means on the part of the purchaser to pay even 
so much purchase-money as, according to his view, 
he had to pay, was the cause of the delay up to & 
until after the date of the filing of the bill, the ct. 
held that the purchaser had so acted as to have 
lost the right to enforce a specific performance, & 
dismissed his bill.---Gre v. PEARSE (1848), 2 De 
G. & Sm. 325; 64 KF. 2. 146. 


Annotations .-~Apld. Macbryde v. Weekes (1856), 22 Beay. 
533. Refd. Aberurnan Ironworks v. Wickens (1868), 


L. RL 5 Hq. 485. 
925. — -.{;—McMurray v. SpPICEn, No. 1178, 


926. Position of parties not altered.)—Demurrer 
to a bill for specific performance of contract 
with the Crown, alleging that regulations were in 
1828 issued by the Colonial Oftice, offering grants 
of,land to settlers in Western Australia, in fixed 
proportions to the money expended by them 
in the colony, or in sending out labourers, & that 
pltf, had expended large sums of money under the 
regulations, & that there had been a waiver of 
some of them overruled, notwithstandmy pitf.’s 
rights, 1f any. accrued as far back as 1830. 

It seems to me that the situation of the parties 
has not been altered by the delay (Stuart, 
V.-G.). —Lauroun v. A.-G. (1864), 5 New Rep. 
102; 11 1. T. 5633 sub nom. Lavour , A.-G., 
11 Jur. N.S. 73 on appeal (1865), 5 New Rep. 
231, L. JJ. 

927. Reasonable explanation of delay—Unless 
time made essence of contract.| —J)clay in bringing 
an action for specific performance is not fatal, 
where it can be explamed, unless tune has been 
made the essence of the contract, & that position 
has not been waived. —Nisw IX1on Tyre & CYCLE 
Co., Ltn. vt. SPILSBURY (1898), as reported in 78 
1. T. 6483; affd. on other grounds, [1898] 2 Ch. 


{S1, CL A. 
—Negotvation belween plaatiff & third 
al aie ae Vv. ane (1904), 24 


57. 


922 i. Contract continued to be acted A : 
Papen Te ’ eLAG WOOD (1852), 3 performance --Held; the eres 8 t. Delay by  infant.J—CHEVALLIER 
Gr. 304.— CAN, acquiescence jin the proceedings taken @, STRONG (1860), 8 Gr. 320.—-CAN, 

after the service of the first notice, a. Whether plea of poverty suffi- 


924 ii. Delay due to negotiations be- 
tween parties.J—A purchaser served 
notice on the vendor that, unless a 
good title was made within one week, 
he would consider the contract at an 
end, yet continued negotiations, & 


maintain his bill 


r. Reasonable 


prevented his relying on unreasonable 
delay, so as to disentitle the vendor to 
IRVINE Uv. 
(1850), 2 Ir. Jur, 205. —IR. 


explanation of 








cient }—-McCMAYON v. O'NEIL (1869), 16 
AN 


Gr, 579. 
l. Musrepresentation by defendant.J— 


LARKIN v. Good (1870), 17 Gr. 585. 
-- CAN. 


DLANE 


delay 
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Part 1V.—-Particular Contracts. 


SrcT. 1.— ARBITRATION. 

Enforcement of submission.]|—See ARBITRATION, 
Vol. IJ., pp. 382, 411, Nos. 437--440, 644, &, 
gencrally, pp. 381-386, Nos. 428-471. 

Enforcement of award.] —- See ARBITRATION, 
Vol. IT., pp. 583, 584, Nos. 2160-2184. 
Proceedings for compulsory purchase.|— 
See COMPULSORY PURCHASE OF AND, Vol. XI., 
pp. 197, 198, Nos, 762-771. 

Effect of award on suit for specific performance. | 
~ See ARBITRATION, Vol. IT., p. 535, No. 1712. 





Srcr. 2.—BONDS. 
See Bonns, Vol. VII... pp. 164, 165, 208, 252, 
253, Nos. 10, 22, 404, 947-950. 


Srecr. 3.— BUILDING CONTRACTS. 
Sce BuILpIna Contracts, Vol. VII., pp. 400, 
401, Nos. 205-273. 


Src. 4.--CHATTELS AND CHOSES IN ACTION, 
CONTRACTS IN RESPECT OF. 


Sere Part. 1., Seet. & sub-seet. 2, alte. 


Sicr. 5. COMPANIES. 

Transfer of shares.]—Sce Companies, Vol. 1XN.,, 
pp 3856-358, Nos. 2255-2267, &, generally, pp. b17— 
104, Nos. 2192 2585, 

Option to take shares.|-—See ComMpANigss, Vol. 
TX... pp. 280, 251. Nos. 1472-1176. 

Contract to take shares./—Sce COMPANIES, Vol. 
TX., p. 247, Nos. 15418-1550, 

Contract to take debentures.|— See COMPANIES, 
Vol. X., p. 768, Nos. 4772 -1774. 

Contract in which directors interested.} — Sce 
ComPpantes, Vol. IXN.. p. 638, No. 4187. 





Scr. 6.—- COMPULSORY PURCHASE. 

See COMPULSORY PURCHASE OF LAND, Vol. XI., 
pp. 175, 226-230. Nos. 524, 1120-1176. 

Enforcement of arbitration award.|—-See Com- 
PULSORY PURCHASE OF LAND, Vol. AI., pp. 197, 
198, Nos. 762 771. 

Acquisition of commons under compulsory 
powers.|——See COMPULSORY PURCHASE OF LAND, 
Vol. XL, pp. 38, 39, No. 541, 515. 

Agreement for apportionment of rents.}-—See 
COMPULSORY PURCHASE OF LAND, Vol. XI, p. 278, 
No, 2054. 


Secr. 7.—CONTINGENT AND EXPECTANT 
INTERESTS. 
928. Whether specific performance decreed.|—- 
MorsE v. FAULKNER (1792), 3 Swan. 429, n.; 
Anst. 11; 36 E.R. 936. 


dnnotations ;—-Expld. Lyde v. Mynn (1833), 1 My. & K. 
683, Refd. West v. Berney (1819), 1 Ituss, & M. 431, 


PART IV. SECT. 7 expectuncies 


928: . Whether eek 
cereed, i -Cantenote ue 


J.—VOL, XLII. 


rformance 


contract, 
for the sale of 


are void in India, & a 
suit. for specific performance of such ao 
instituted after 
pectancy falls mmto possession, is not 


Mentd. Night d. Taylor v, Banks (1832), 3 B. & Ad. 664; 
Doe d. Perry v. Wilson (1836), 6 Ad. & EL 321; BR. v. 
DYullingham (1838), 8 Ad. & Il. 858, 

929. -——- Inequitable to enforce agreement— 
Charges in favour of survivor.]—T'wo young officers 
in the army sign & hand over to cach other certain 
documents, hy which each charges his real & 
personal estate with £1,000 in favour of the other, 
in case the other should survive him: the induce- 
ment for this undertaking, as expressed on each 
instrument, being that the other had, by an instru- 
ment of even date, left the writer the same sum in 
case the writcr should survive him. The officers 
soon afterwards separate. & after the lapse of many 
years, agree to cancel the engagement. but die 
before the mode of cancelment is definitively 
settled :—Held: taking into consideration the 
circumstances under which the mstruments were 
made, & the situation in life of the parties, the 
survivor had no purely equitable claim: which he 
could enforce against the estate of the other.— 
RYAN ov. BDANTEL (1841), 1 Y. & CG. Ch. Cas. 60; 
62 Ih. R. 790. 

930. ——— Covenant to settle after acquired 
property—Marriage.|}—Bill for specific performance 
TT’. in consideration of H.’s marrying his daughter, 
enters into a bond to Tf. to settle, ete., one-third 
of whatever estate should come to him upon the 
death of his father. Decreed that the condition 
of this bond should be specially performed ; for 
the design of the agreement of which this bond 
was an evidence, bemy to make lasting provision 
for wife & childcen, could never be satisfied by 
the forfeiture of the penalty, which would be all 
the husband’s.—HWonson vo. Trevor (1722), 10 
Mod. Rep. 507; 2 P. Wms. 191; 88 HE. I. 829; 
suh nom. HOPSON v. TREVOR, 1 Stra. 538, Ti. C. 
Annotations :~-Apld. Roper ». Bartholomew, Butler 

Bartholomew (1823), 12 Price, 797. Consd. I.ydo v. 

Mynn (1833), 1 My. & K. 683. Refd. Wright v. Wright 

(1750), 1 Ves. Sen. 409; Chesterfield v. Janssen (1751), 

2 Ves. Sen. 125; Carleton vv. Leighton (1805), 3. Mer. 

667; Hill » Gomme (1839), 5 My. & Cr. 250. Mentd. 

Stone v. Lidderdale (1795), 2 Anst. 533. 

931. —- --~ —.| ~Execution of a contract 
on marriage by bond, with condition to settle all 
the personal estate, that the husband should at any 
tune durmg the covertnre be possessed of.--—- 
Liewts v. Mapocns (1803), 8 Ves. 150; 32 KK. RR. 
310, 1. C.3 subsequent proceedings (1810), 17 Ves. 
1S, 1%. 

Annotations :--Consd. Ne Clarke, Coombe vt. Carter (1887), 


35 Ch. D. 109; Re Bendy, Wallis 7. Bendy, |1894) 1 Ch, 
109; Churston tv. Buller (1897), 77 J. T. 45; Finlay v. 





Darling, [1897] t Ch. 719, Re Dowdings’ Settlmt. 
Trusts, Gregory v. Dowding, [1904] 1 Ch. 441. Apld, 
Re Reis, Ee p. Clough, [1901] 2 K. 1. 769. Refd, 


Fortescue v. Hennah (1812), 19 Ves. 67; Logan v. Wien- 
holt, (1833), 7 Bli. N.S. 15 Wellesley v. Wellesicy (1839 

4 My. & Cr. 561; St. Aubyn v. Humphreys (1856), 2 

DBeav. 175; Fyfe ». Arbuthnot (1807), 3 Sm. & G. 547; 
Ford v. Tynte (1865), 34 L. J. Ch. 4523 Re Clint, Hr pn. 
Bolland (1873), LR. 17 Raq. 115; Tailby ». Official 
Receiver (1888), 13 App. 5233; Ne Chlutterbuck’s 
Settlmnt., Bloxam wt. Clutterbuck, 90 1 Ch. 200; 
Mackenzie v. ANardes, [1905] A. (. 285. entd. Imperial 
Paper Muls of Canada vr. Quebec Bank (1913), 83 L. J, 
bP. Cc. 67. 


932. .|—A marriage settlement 
contained a covenant by the settlor to settle his 
estate & interest in any property or estate of or 
to which he should become possessed or entitled 
during the marriage by devise, bequest, purchase, 


Car. 


maintainable.---Srt K. L. JAGANNADA 


Raju GarRu wt. SRr RaJaAH PRagap 
the ex- Rao Garv, [1916) I. L. R. 39 Mad. 
554.— IND. 
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or otherwise. He afterwards effected some policies 
of insurance on his life, one of which was subject 
to a condition that “it should not be assignable 
in any case whatever ”’ :—Held: the policies were 
property to which the settlor had during the 
marriage become entitled by purchase within the 
specific words of the covenant, & the covenant 
was divisible, & could be enforced as to that 
property by a ct. of equity. 

Qu.: whether, if the policies had not come 
under any of the particulars specifically mentioned 
in the covenant, the covenant comprising the 
settlor’s whole future property could have been 
enforced by a ct. of equity.—Re Tuncan (1888), 
40 Ch. D. 5; 58 I. J. Ch. 101; 59 L. T. 712; 
37 W. 7. 70, C. A. 

Annotations :—Consd. Re Reis, Ex p. Clough, [1904] 2 
K. B. 769. Refd. 2te Bendy, Wallis v. Bondy, [1895] 1 
Ch. 109; Churaton ». Buller (1897), 77 L. 1. 45; Laurie 
v. West Hartlepool Steamship Thirds Indemnity Assocn. 
& David (1899), 15 T. L. kh. 486, 

933. -j|—-In 1879, R. by his 
marriage settlement covenanted to transfer all his 
after-acquired property, except business assets, to 
the trustees of the settlement upon trusts for the 
benefit of his wife & children. In 1880 he was 
adjudicated a bkpt., & he obtained his discharge 
in 1882. In 1901, out of the profits of his business 
of outside broker, he purchased & furmished a 
house where he resided with his wife & children. 
On Mav 26, 1908, he intimated to his Stock 
Exchange creditors, who were substantially his 
only unsecured creditors, that he would be unable 
to pay in full his Stock Mxchange liamlities which 
would fall due at the ensuing settlement, & gave 
leave to each of them individually to close his 
account immediately. On June 10, in pursuance 
of a notice served on him by the trustees of his 
marriage settlement, he transferred to them by 
two deeds his house & furniture. On July 15 he 
was adjudicated a bkpt. upon an act of bkpcy. 
committed on June 25 :—Held: the covenant to 
settle after-acquired property was not too vague 
or general to be enforced by the ct.—Re REIS, 
Ka p. CLoucn, [1904] 2 K. B. 769; 73 1. J. K. B. 
929; 91 L. T. 5923; 583 W. R. 122; 11 Mans. 
229; sub nom. Re Reis, Ha p. SAMUED, 20 T. L. R. 
547; sub nom. Ite Reis, ha p. TRUSTER, 48 Sol. 
Jo. 506, C. A.; affd. on other grounds sub nom. 
CLOUGH v. SAMUEL, [1905] A. C. 442, H. I. 
Annotations :—Refd. Re “ind, Industrials Financo Syndi- 

cate v. Lind, [1915] 2 Ch. 345. Mentd. 7?e Magnus, Er n. 

Salaman, [1010] 2 K, B. 1049; Re Hart, Hr p. Green, 

[1912] 3 K. B. 6; Re Midgley (1913), 108 L. T. 45; De 

Debtor (1928), 72 Sol. Jo. 860. 

934. Enforcement of covenant by 
trustees.]—In Nov. 1879, a sum of money was 
given to a wife, which was bound by a covenant 
of herself & ber husband in their marriage 
settlement to settle her after-acquired property. 
The money was paid into the husband’s banking 
account, upon which the wife had power to 
draw, & a month later part of it was invested 
in two Cape of Good Hope Bonds, which 
remained at the bank, the interest on them 
being credited to the account. The husband 
died in 1908 & the bonds came into possession 
of his exors. It was admitted that part of the 
money was represented by the two bonds, that 
they were bought for & belonged to the wife, & 
that they were in the husband’s possession at his 
death. The trusts of the settlement were still 
subsisting for the wife & children of the marriage. 
Upon action by the trustees of the settlement to 
recover the bonds against the exors. who pleaded 


SPECIFIC PERFORMANCE. 


Stat. of Limitations:—Held: trustees of a 

marriage scttlement were entitled to specific 

performance of a covenant to create a trust 
which is for the benefit of persons within the 

marriage consideration.—PULLAN v. Kok, [1913] 

1 Ch. 9; 82 il. J. Ch. 37; 107 L. T. 811; 57 

Sol. Jo. 97. 

Annotations :—Refd. Fe Lind, Industrials Finance Syndi- 
cate v. Lind, [1915] 2 Ch. 845; Me Pryce, Nevill v. Pryce, 
[1917] 1 Ch. 2314. 

935. .—A mtgor. by deed assigned 
to the mtgee. all his household goods & farming 
stock. & ‘‘ also all moneys of or to which he then 
was or might during the security become entitled, 
under any settlement, will, or other document, 
either in his own right, or as the devisee, legatee, 
or next of kin of any person”; & also all real & 
personal property “ of, in, or to which he was or 
duting that security should become beneficially 
scised, possessed, entitled, or interested, for any 
vested, contingent, or possible estate or interest.” 
The mtgor. afterwards became entitled under a 
will to a share of the personal estate of testator :— 
Held: the assignment of after acquired property 
was divisible ; & although the general assignment 
of all property to which the mtgor. might become 
entitled might be too wide, as to which the ct. 
yave no decision, the assignment for valuable 
consideration of all moneys to which he should 
become entitled under a will operated as a con- 
tract which the ct. would enforce, & the share of 
the personal estate of testator was accordingly 
included in the mtgor.’s security. 

That the property cannot be identified at the 
time when the contract is made does not signify 
if it can be identified at the time when the ct. is 
asked to carry the contract into effect (CoTTon, 
Lids) 

No distinction can be drawn on the question 
of ‘ vagueness’ between contracts in marriage 
settlements & contracts in other instruments 
relating to future property.-—Re CLARKE, COOMBE 
r. CARTER (1887), 36 Ch. D. 348; 56 L. J. Ch. 
981; 57 L. T. 823; 46 W. R. 2903; 3 T. Le R. 
818; 31 Sol. Jo. 676, C. A. 


afnnotations :— Apprvd. Tailby v. Official Receiver (1888), 
13 ADD. Cas. 523. Apld. te Turcan (1888), 40 Ch. D. 5. 
Consd. Re Reis, Hx p. Clough, [190+] 2 K. B. 769; Ie 
Wuit, [1927] 1 Ch. 606. Refd. Churston v. Bullen (1897), 
77. T. 45, Re Keleey, lyson vt. Kelcey, (1899) 2 Ch. 
530: Re Dallas, [1904) 2 Ch. 385; Glegg v. Bromley 
(1911), 81 L. J. K. B. 334: Re Lind, Industrials Finance 
Syndicate 7. Lind, [1915] 2 Ch. 345: Performing Right 
Soe, v. London Theatre of Varicties, [1924] A. C. 1. 
Mentd. fe Allix, Hr p. Official Receiver (1914), 58 Sol. 
Jo. 250; Horwood v, Millar’s Timber & Trading Co., 
[1916] 2 K. B. 44. 


- ——-.]—See, further, SETTLEMENTS, 

XT... pp. 493-524, Nos. 422-687. 
936. —-—- Covenant to settle expectancy.] — 

WISEMAN 1. Roper (1646), 1 Rep. Ch. 158; 1 

Eq. Cas. Abr. 16; 21 FE. R. 537. 

Annotations :-—Refd. Skirme v. Meyrick (1739), 2 Com. 700. 

Mentd. Frankland v. Frankland (1753), 1 Dick. 231. 

937. .}]— A. devised the residue of 
his property to his wife, in trust, to divide it 
among their children in such manner as they 
should deserve. One of the seven children sold 
her share & covenanted to make it up a full 
seventh. This is good, & on a bill for a specific 
performance, she can make a good conveyance 
without the mother joining.—MUsPpRAT v. GORDON 
(1792), 1 Anst. 34; 145 FE. 7. 791. 

938. —— Estate of lunatic.J—A. being 
heir-at-law of a person of unsound mind, in con- 
sideration of his son B. being at the risk & expense 
of suing out a commission of lunacy against the 
estate & person of the lunatic, & also in considera- 
tion of natural love & affection, covenants 








Vol. 
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assure the estates of the lunatic, in the event of 
their descending upon him, to himself, A., for 
life, with remainder in fee to I3.; subsequently 
he conveys upon the death of the lunatic the 
reversion of the estates, which had descended 
upon him as heir-at-law, to his second son, C., in 
consideration of £16,000 to take effcct in posses- 
sion upon his own death. B. then filed his bill 
against A. & C. for a specific performance of the 
contract, & for @ conveyance of the Estates; 
which was dismissed by the Lord Chancellor of 

Ireland, whose Decree was reversed upon appeal. 

—-PERSSE v. Prersse (1840), 7 Cl. & Fin. 279; 

West, 110; 4 Jur. 358; 7 E. R. 1073, IT. 1. 

Annotations :—Mentd. Persse v. Persse (1856), 2 Jur. N. S. 
551; Williams v. Willams (1865), 2 Drew. & Sm. 378. 
939. Covenant to charge annuity on ex- 

pectancy.|—A. granted an annuity to B., & 

covenanted to charge it upon all such property 
as, in the event of OC. dying before him, he might 
become possessed of at C.’s death, either by will 
or otherwise. A. afterwards became bkpt., & 
obtained his certificate; & then C. died, having 
bequeathed an annuity in trust for A. :—Held: 

i. was entitled to a decree specifically charging 

his annuity upon the annuity bequcathed in 

trust for A. 

An agreement, of which the subject is an 
expectancy contingent upon the will of a living 
person, is not illegal, but will be enforced in 
equity.— LYDE v. MYNN (1833), | My. & K. 683; 
Coop. temp. Brough. 123; 39 KH. R. 839, 1. C. 
Annotations :-—Consd. Wellesley v. Wellesley (1839), 4 

My. & Cr. 561, efd. Mornington v. Keane (1858), 2 

De G. & J. 202; Montagu vw. Sandwich (1886), 32 Ch. bD,. 

525; He Lind, Industrials Finance Syndicate v. Lind, 

{1915} 2 Ch. 345. Mentd. Parker ». Downing (1833), 

Coop. temp. Brough. 148; de North, #2 pp. MeTurk 

(1886), 2 Deac. 58, Thompson v. Cohen (£872), L. lt. 7 

Q. B. 527; Collver v, Isaaes (1881), 19 Ch. D. 342; 

Robinson v. Omnanney (1882), 21 Ch. D. 780, 

940. -—-- Assignment of share in _ tontine.|— 
ALEXANDER v. CANA (1850), 14 1, T. O. S. 504 ; 
15 Jur. 51. 

941. —--- Future patent rights.J—It is not 
against public policy for the vendor of a patent 
to agree to assign to the purchaser all future 
patent rghts which he might afterwards acquire 
with respect to the mventions sold or any of a 
hke nature. Specific performance of an agree- 
ment to that effect decreed. — Printina & 
NUMERICAL REGISTERING Co, v7. SAMPSON (1875), 
L. R. 19 Kg. 462; 44 L. J. Ch. 705; 32 Li. PE. 
354 3 23 W. RR. 463. 

Annotations :- -Apld. Macdonald v. Eyles, [1921] 1 Ch. 631. 
Refd. iiousillon v. Ronsillon (1880), 14 Ch. D. 351; 
Rudische Anilin und Soda Fabrik v. Schott, Segnor, 
{1892] 3 Ch. 447; ‘Tullis «. Jacson, 11892) 3 Ch. 441; 
Maxim Nordenfelt Guns & Ammunition Co. v. Nordon- 
felt, [1893] 1 Ch. 630; Lamson Pnewnatic Tube Co. rv, 
Philips (1904), 91 1. T. 363; Millers », Steedman (1915), 
84 L. J. K. B. 20573 Morris v. Saxelby, [1915] 2 Ch. 57; 
Horwood v. Millar’s Timber & Trading Co., [1916] 2 K. B. 
44; Attwood v. Lumont, [1920] 2 K. B. 146; British 
Reinforced Concrete HEnginecring Co. v. Schelif, {1921] 
2 Ch. 563; Hnglish Hop Growers +. Dering, [1928] 2 
K. B. 174. Mentd. Spiers v. Hunt, [1908] ] kK. B. 720; 
Wilson v, Carnley, [1908] 1 K, B. 729; Weld-Blundell v. 
Stephens, 11919) 1 K. B. 520. 





Sicr. 8.—COPYHOLDS. 
Sale of copyholds.]—See Copyno.ps, Vol. XIII., 
pp. 110, 111, Nos, 1402-1410. 


Secr. 9.—FAMILY ARRANGEMENTS. 
See Famity ARRANGEMENTS, Vol. XXIV., 
p. 947, 948, Nos. 19-30. 
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SEcr. 10.—INDEMNITY, CONTRACTS OF. 

Indemnity, generally.|—Sce GUAKANTER, Vol. 
AXVI., pp. 221 et seg. 

942. Whether specifically enforced.|—Where a 
bill is filed to enforce a covenant for a simple 
indemnity the ct. will not decree specific perform- 
ance; but where the indemnifying party also 
covenants to do an act, the doing of which will 
constitute a complete indemnity, specific per- 
formance will be decreed in such a case.—LONDON 
& SourH WESTERN Ry. Co. ». HUMPHREY (1858), 
32 L. T. O. 8S. 70; 6 W. RR. 784. 

943. --———.]-—Pltf., on May 6, 1864, sold some 
shares in a co. to deft., but they were not regis- 
tered in his name, or that, of a nominee for him. 
The co. was ordered to be wound up. Pltf. then 
filed a bill against deft. praying a decreo for the 
specific performance of the agreement for the 
sale of the shares; the due registration of them 
in the name of deft. or his nominee ; the rectifica- 
tion, if necessary, of the register of members of 
the co.; the execution by deft. of a proper 
indemnity to pltf. in respect of the shares; & 
that deft. might be ordered to pay the costs of 
the suit. Pltf. did not, at the hearmy, succeed in 
proving the identity of the shares sold by him to 
deft. in respect of which he sought relief by his 
bill :—Held: the case was not one of specific 
performance at all, &, under all the circumstances 
of it, the bill must be dismissed with costs. 

The agreernent, if there ever was one, has been 
performed. If not, the bill resolves itself into 
one for an indemnity merely (LORD ROMILLY).— 
Morrisy v. Epwarps (1867), 16 L. T. 339. 

944. - Covenant to perform act constituting 
indemnity.|-- LoNpoN & SouTH-WsstTern Ry. 
Co. v. LHUMPHREY, No. 942, ante. 

945. Contract to indemnify shareholders— 
Amalgamation of insurance companties.| — An 
agreement for the amalgamation of two insurance 
cos. provided that the business, property, liabilities 
& engagements of one should be transferred to & 
undertaken by the other, & that the shareholders 
of the former should execute the deed of settle- 
ment of the latter, & thereupon should be indemni- 
fled out of the latter’s funds & property :—Held: 
shareholders of the former co., who did not execute 
the deed of settlement of the latter, were not 
entitled to be personally indemnified by it.— 
ANOLO AUSTRALIAN INSURANCE Co. v. BRITISH 
PROVIDENT INSURANCE SOCIETY (OFFICIAL 
MANAGER) (1862), 4 De G. F. & J. 341; 6 L. T. 
517; 8 Jur. N.S. 628; 10 W. R. 588; 45 E.R. 
1215, L. C.3 varying S. C. sub noni. ANGLO- 
AUSTRALIAN, ETC., Co. v. British PROVIDENT, 
ETC., Sociery, BRITISH PROVIDENT, ETC., SOCIETY 
v. ANGLO-AUSTRALIAN, ETC., Co., 3 Giff. 521. 


Annotations :-—Refd. Re British Provident Life & Fire 
Assce, Soc., Ha p. Anglo-Australian Assocn., Kr p. Teete, 
Ke p. Rumacy, Ke p. Webster (1864), 10 LL. T. 326; 
Woodhbams tv. ine Sa a ela & Universal Family Life 
Assce. (1864), 10 L. 'T. 178. 











Smcr. 11.—LEASES. 

Agreements for lease.|—-See LANDLORD & TEN- 
ANT, Vol. XXX., pp. 308-420, Nos. 610-822. 

——— Lease assigned without licence.]—See LAND- 
LORD & TENANT, Vol. XXXI., p. 371, No. 5181. 

———. Effect of proceedings for specific perform- 
ance—On action for damages.]——See LANDLORD & 
Tenant, Vol. XXX., p. 42], Nos. 823, 824. 

Covenants & options for renewal.|—Sce LANb- 
LoRD & TENANT, Vol. XXXI., p. 82, Nos. 2262-— 
2267. 
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Sect. 11.—Leases. Sects, 12,18, 14, 15 & 16.] 


Option to purchase lease.|-—See JLANDLORD & 
TENANT, Vol. XXX., p. 477, Nos. 1388-1393. 

Covenant to repair.|——See LANDLORD & TENANT, 
Vol. XXXI1., p. 337, Nos, 4803-4907. 

Mining leases.|——See Sect. 12, post. 





Sect. 12.—MINES AND MINERALS. 
Contract for sale of mines & mining rights.|— 
See Mines, Vol. XXXIV., p. 664, Nos. 618-620. 
Mining leases.|—-See MINES, Vol. XXXIV., pp. 
692-694, Nos. 834-856. 


SEcT. 13.—MONEY, CONTRACTS RELATING TO 


946. Specific performance refused—Contract to 
pay money.|—CraAMPTON v. VARNA Ry. Co., No. 
142, ante. 

947. Contract to lend or borrow money.|-— 
(1) A contract to lend is of the same nature as a 
contract to borrow money, & a demurrer will lie 
to a bill for the specitic performance of such a 
contract. 

(2) Deft. agreed to enter into partnership with 
pltfs. on a future day, & on his failing to do so, to 
lend them £10,000 for two years. He failed to do 
so. To a bill for specific performance of this agree- 
ment a general demurrer was allowed.—SICHEL v. 
MOSENTHAL (1862), 80 Beav. 3871; 31 1. J. Ch. 
386: 51. T. 784; 8 Jur. N.S. 275; 10 W. R. 
283; 654 I. R. 9382. 

Annotations :——.1s to (1) Apld. Larios v. Bonany y Gurety 
(1873), L. kh. & P CL. 346. Refd. Western Wagon & 
Property Co. ». West, [1892] 1 Ch. 271. 

948. me |—A Gibraltar firm entered 
into a contract with A.B., of Algeciras, in Spain, 
in consideration of certain property having been 
transferred to them, to open a credit in his favour 
to the extent of 49,400, & to honour his drafts to 
that amount. After advancing him some sums of 
money, they refused to accept a bill for £1,000 
drawn upon them by him, & subsequently refused 
to make any further advances. Proceedings in 
equity were thereupon commenced by him in the 
Supreme Ct. of Gibraltar to enforce a specific per- 
formance of the contract, & to obtain an award 
of damages under Chancery Amendment Act, 
1858 (c. 27), for the non-perforinance of the con- 
tract. :—Held: a ct. of equity will not decree the 








SPECIFIC PERFORMANCE. 


advance money.—Lanrios v. BONANY Y GURETY 

(1873), L. R. 5 bP. C. 346, P. C. 

Annotations -—Refd. Western Wagon & Property Co. v. 
West, [1892] 1 Ch. 271, South African Territories v. 
Wallington (1897), 76 L. ‘T. 520. Mentd. ?te General 
South American Co. (1877), 47 la. J) Ch. 67. 


Agreement for mortgage.|—See Sect. 





14, post. 





Srct. 14.—MORTGAGE. 

See MorTGAGE, Vol. XXXYV., p. 252, Nos. 109- 
115. 

949. Exercise of power of sale by mortgagee— 
Agreement by purchaser to allow mortgagor to 
redeem.]—-Specific performance decreed of an 
agreement by a purchaser to allow the mtgor. to 
redeem an estate sold under a power of sale by the 
mtgee.—ORME v. Wriegnt (1839), 8 Jur. 19; 
affd. on other grounds, 3 Jur. 972, L. C. 
innotation -— Mentd. Farrar v. Karrars (1888), 40 Ch. D. 


Srct. 15.--PARTITION. 
See Partition, Vol. XXXVI., pp. 307, 308, 
Nos. 59-61. 


SrcT. 16.—PARTNERSHIP. 

See generally, PARTNERSHIP, Vol. 
pp. 310 et seq. 

950. Whether specific performance decreed -~ 
Contract to enter into partnership.]|—As a general 
rule, the ct. will not decree specific performance of 
a contract. for partnership. Where pltf.’s appro- 
priate remedy is an action at law, where there are 
no legal difficulties in his way which the ct. can 
remove, & where there has been no part perform- 
ance, the ct. will not decree specific performance 
of a contract for partnership.—ScotTr v. RAYMENT 
(1868), L. R. 7 ig. 1123; 88 bE. 0. Ch. 4835 19 1. 8. 
481. 

951. ---.]--Under partnership articles 
a partner was entitled to nominate & introduce 
into the firm, for the whole or any part of his share, 
a son or any other male person. The partner 
having nominated his son by writing addressed to 
the other partners, they refused to accept the son 
as a partner, & the father accordingly brought an 
action claiming a declaration that the son was 
duly nominated & introduced into the firm :— 


XXXVI., 





specific performance of a mere agreement. to 


PART IV. SECT. 13. 

947. Specific performance refused— 
Contract to lend or borrow money. }— 
Where money promised as a@ loan by a 
mtygece. is not advanced in full, the 
mtgor. is only entitled to recover, if 
anything, damages for non-payment 
of the balance: he cannot sue for 
specific performance of the agreement 
to Jend the full sum promised —PHUL 
CTSAND @& CHAND MatL (1908), FT Rl. 
30 All, 252.-—IND. 

947 11. —~—,J--A ct. will not 
specifically enforce an agreement to 
lend or borrow money whether on 
security or not, but where money has 
been advanced, either wholly or in 
part, the ct. would decree specific 
performance unless the debtor is pre- 
pared to pay off the advance at once. 
— MEENAKSHISUNDAR’ MUDALIAR 0. 
RATHNASAMI PILLAY (1918), I. L. BR. 
41 Mad. 959.—IND. 


947 iil. -}—The ct. has no 
power to decree specific performance of 
@ contract an essential part of which is 
an agrecinent to lend or borrow money. 
——SAMAON ov. COLLINS (1910), 29 
N. 4, L. R. 1163.—N.Z. 














eld: 


PART IV. SECT. 14. 

c. Agreement to assign mortyage.jJ— 
An agreement to assign a mtge. on 
Jand by way of absolute transfer or 
sale, or, as in the present case, to 
assign a mtge. on land in payment or 
part payment of other land sold by the 
proposed transferee to the proposed 
transferor, is a contract of which a ct. 
of equity would decree specific per- 
formance.—LUNCH v1. Woob, Casas, 
Dig. 2nd ed. 783.—CAN. 

d. Parol agreement to increase rate 
of antercst}--A parol agreement to 
increase the rate of interest reserved 
by a mtge. upon land will not be en- 
forced as against tho land.—MURcCHIE 
r ar aes (1898), 1 N. B. Ikq. Rep. 


. 


SECT. IV. SECT. 16. 

950 i. Whether specific performance 
decreed—Contract ta enter into partner- 
ship.|—A ct. of equity will not decrce 
specific performance of an agreement 
for a partnership unless the parties 
have engaged to execute some instru- 
ment of which execution can be 
ordered’'—OarerR v. Booty (1883), 9 


the son was validly nominated & intro- 


V.L. l. (lq.) 160, - AUS. 

950 i. -———. J—-COLLINS vw, 
SWINDLE (1857), 6 Gr. 282.—CAN. 

950 ni, —--- ~----.}]--A parol agree- 
ment to forn. a partnership in the 
leaschold of a mine is enforceable 

ainst the owner of the leasehold 
who is one of the proposed part ners,— 
WARREN & MACDONALD v. GALLAGHER, 
[1921] 2 W. W. RR. 346.—CAN, 


950 iv. ——-~- -- — .J~ The application 
of the doctrine of gpecitic performance 
to partnerships is governed by the same 
rules as those which govern it in other 
cases. Thore are only two classes of 
cases In which specific performance 
of an agreement to entor into a partuer- 
ship has been decreed ; first, where the 

arties have agreed to execute some 
ormal instrument which would confer 
rights that would not exist unless It 
waa executed; secondly, where there 
has been an agreement which has como 
to an end to carry on a Joint adventure, 
& the decree that, the agreement is valid, 
prefaced by the declaration that the 
contract ought to be specifically per- 
formed, is made tnorely as the founda- 
tion of a decree for an uaccount.— 


Part 1V.—-Particutarn ContTRACTSs. 


duced, & under these circumstances the remedy 
did not le in damages only, but that the son, 
though not entitled to specific performance, was 
entitled to other equitable relief as having become 
a partner in equily.— BYRNE v. REID, [1902] 2 





Ch. 735; 71 L. J. Ch. 880; 87 L. T. 507: 51 
W. R. 52, C. A. 

952. - — ——-.| — TURNER v. MELLADEW 
(1903), 19 T. L. R. 273. 

953. ~---- Duration of partnership un- 


fixed.)—No specific execution of an agrecment for 

a partnership; as it might be dissolved imme- 

diately afterwards.—HeErcy v. Bircu (1804), 9 

Ves. 357; 32 HE. RR. 640, L. C,. 

Annotations :—Refd. M‘Neill v. Reid (1832), 9 Bing. 68; 
New Brunawick, otc., Co. v. Muggeridge (1859), 4 Drew. 
686; Oriental Inland Steam Co. v. Briggs (1861), 41 
L. J. Ch. 241; Allhusen », Borries (1867), 15 W. R. 739. 
954. ——— —-—-.] - Deft. agreed, in writ- 

ing, to take shares in a joint stock co., which were 

transferable, ‘‘ & to execute the deed of settlement 
when required.” 

Specific performance was refused. 

J am, however, satisfied that this is not such a 
contract as a ct. of equity can enforce. It is a 
contract to become a partner mm a partnership of 
which, according to the terms of the deed, deft. 
could cease to be a partner within fourteen days. 
I entertain no doubt that this ct. will not enforce 
the specific performance of a contract to enter into 
a partnership, which, so far as deft. is concerned, 
he may dissolve pnmedtately afterwards (ROMILLY, 
M.R.).—-SHEFFIELD GAS CONSUMERS’ Co, v. LLAR- 
RISON (1853), 17 Beayv. 201; S51 Ee. R. 1047. 
a{nnotations +-- Dbtd. & N.F. New) Brunswick, cte Cov. 

Muggeridge (1859), 4 Drew. 686. Consd. Oriental Inland 

Steam Co, *% Briges (1861), 2 John, & H. 624. 

955. —-— -| “Phere are, however, 
many cases in which specific performance of a 
contract for a partnership has been refused. But 
the ground upon winch those cases have been 
decided is not that a contract for a partnership 1s 
in itself such a contract as act of equity will not 
specifically enforce, but that the contract being 
for a partnership, without any time fixed for its 
duration, if the partnership were completely 
formed, deft. could at his pleasure dissolve it the 
next moment, so as to leave pltf. in no better 
condition than if the partnership had never 
evisted, &, therefore, it would be idle & nugatory 
fo compel the formation of such a partner- 
ship (KINDERSLEY, V.-C.).— NEW BRUNSWICK & 
CANADA Ratway & LAND Co., Lrp. v. MuGan- 
RIDGE (1850), 4 Drew. 686; 7 W. KR. 3693 62 
li. R. 263 3 subsequent proceedings (1860), 1 Drew. 
& Sm. 363. 

-fnnotation -—Consd. Oriental Inland Steam Co. t. 
(1861) 2 John. & If. 625. 

956. ---— Enforcement of terms of partnership 
agreement—- After commencement of partnership.] 
—TiBBERT v. Hippertr (1807), cited in Collyer on 
Partnership, 2nd ed. at p. 133. 

AO :~Refd. Scott +. Rayment (1868), L. R. 7 eq. 
957, —-- ~-—— -——.] Agreement for a part- 

nership decreed to be specifically performed by the 

execution of a proper partnership decd.— ENGLAND 

v. CURLING (1844), 8 Beav. 129; 50 Ik. R. SL. 


-Annolations :-—Retd, Sichcl +. Mosentha) (1862), 30 Beav. 
371; Scott ». Rayment (1868), L. R. 7 Eq. 112; Byrne 
» Reid, 11902] 2 Ch. 735. 





Briggs 





+ AALA NATTAN » RAMASAVAME 
Niyanin (1863), 1 Mad. 341.—IND. to 
®, -—— Enforcement of terms of part-  9galnst public polic 


nership agrcement.|—An agrecinent for Of being dealt with 


mutually sharing in certain propour- 
tions the profits of all patont industries 
& copyrights possessed or to be pos- f. 


(Kq.) 189.—AUS. 





2d by either party, indefinite as 
duration, is not so uncertain or 


y the ct.-- Li Roy 
a HERRENSCHMIDYT (1876), 2 V. L. R. 


Sole relief sought payment of 
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958, ——- ——- ———.|—-TURNER v. MELLADEW 
(1903), 19 T. L. R. 273. 

959. Option to enter into partnership— 
Parties mortgagor & mortgagee-——Option alleged 
clog on equity of redemption.]—— On Apr. 23, 
1896, an agreement was entercd into between 
pltfs. & deft., by which pltfs. agreed to lend 
deft. £5,000 which was to be secured by a first 
mtge. of a ship belonging to deft., & was to be 
made payable six months from the date of the 
mtige. If interest was regularly paid pltfs. were 
not to call in, & deft. was not to compel them to 
receive, the principal before the expiration of two 
years from the date of the mtge. If at any time 
within two years from Apr. 23, 1806, pltfs. should 
elect to enter into partnership with deft., they 
were to be at liberty to do so, in which case they 
were to relieve deft. from payment of the mtge. 
money, & transfer the ship free from the mtge. 
for the purposes of the partnership. The capital, 
of which the ship was to form part, was to belong 
to pltfs. & deft. in equal shares. On July 4, 1896, 
deft. executed a statutory mtge. of the ship to 
pltfs. Pltfs., did not within the two years elect 
to enter into partnership with deft., & no part of 
the £5.000 was paid. On June 27, 1898, deft. 
executed a mtge. to pitfs. of some wharves as a 
further security for £2,000, part of the £5,000. By 
this deed deft. covenanted for the repayment of 
the £2,000 on Dec. 27, 1898, & there was a proviso 
for redemption upon payment on that day. 

On July 9, 1898, another agreement was entered 
into between pltfs. & deft. 1t contained a recital 
of the agreement of Apr. 23, 1896, & of the mtges. 
of July 4, 1896, & June 27, 1898; a recital that 
pitts. had apphed to deft. for repayment of the 
£5,000, & that he was unable to repay it; & that 
he had requested them to extend the term of two 
years for a further period of five years, which they 
had agreed to do upon the terms thereinafter 
appearing. It was then agreed & declared that, 
if at any time within the further period of five 
years pltfs. should elect to enter into partnership 
with deft., they should be at: liberty to do so, in 
which case pltis. were to release deft. from pay- 
inent of the £5,000, & to transfer the ship free from 
the mtge. for the purposes of the partnership. 
The capital of the partnership, of which the ship 
was to form part, was to belong to plitfs. & deft. 
in equal shares. On Feb. 24, L900, plitfs. gave 
notice in writing to deft. that they elected to enter 
into partnership with him. He refused to allow 
them to do so; & they thereupon brought an 
action to compel specific performance of the con- 
tract constituted by the agreement of July 9, 
1898, & the notice of Feb. 24, 1900, or, in the 
alternative, payment of damages for breach of 
contract, in which case pltfs. clauned the right to 
enforce their securities for the £5,000 & interest. 
Deft. alleged that the agreement of July 9, 1898, 
was invalid because it clogged the equity of 
redemption; & by a counterclaim he asked that 
that agreement might be delivered up to be 
cancelled, & a declaration that he was entitled to 
redeem the securities:—Held: the mtge. of 
June 27 & the agreement of July 9, 1898, were 
separate & independent transactions, & the fair- 
ness of the agreement of July 9 not being im- 
peached, there was no reason why the mtgor. & 





sum of money.j—-A bill does not He 
for specific performance of a partner- 
ship agreement, where the sole relicf 
sought is the payment of a sum of 
money, for which there is a remedy 
by action at Jaw. —- KAGNELL vv. 
EpWakbs (1876), 10 f. R. Eq. 215.— IR. 
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Sect. 16.—Parinership. Seeis. 17, 18, 19, 20, 21, 
22, 23, 24, 25 & 26.] 

the mtgees. should not subsequently to the date 
of the mtge. enter into an arrangement which might 
have the effect of depriving the mtgor. of his equity 
of redemption.—LIisLE 1, REEVE, [1902] 1 Ch. 
63; 71 L. J. Ch. 42; 85 L. T. 464; 50 W. BR. 231; 
18 T. L. R. 61; 46 Sol. Jo. 67, C. A.3; affd. on 
other grounds, eub nom. REEVE v. Liste, [1902] 
A.C, 461, H. L. 

Annotation :—Refd, Samuel v. Jarrah Timber & Wood 

Paving Corpn., (1904] A. C. 323. 

960. Contract to buy share in partnership.] 
—-(1) A., C. & E. were partners in trade, without 
any written agreement. <A. died, & his exors. 
continued the business with GC. & E. O. then 
died, & his exors. & the exors. of A. still continued 
the business with E. An agreement was entered 
into between the exors. of A., of the one part, the 
exors. of C., of the second part, & K., of the third 
part, by which the exors. of A. had the option 
of buying the shares of E. & of the exors. of C., or 
to sell the shares of A. under certain terms. The 
exors. of A. elected to purchase. On a bill for 
specific performance, filed against them by E. & 
the exors. of C.:—Held: the contract must be 
specifically performed ; the decree to be without 
prejudice to the claims of the persons beneficially 
interested under the will of A., either against pltfs. 
or defts. 

(2) A partner, who purchases his partner’s share 
in the partnership leasehold premises, is not 
entitled to have 4 reference for title—-LAW v. 
LAw (1845), 9 Jur. 745. 

961. oes & deft. carried on 
business in partnership. Deft. agreed to buy pltf.’s 
interest in consideration of a certain annuity which 
was based upon the estimated profits of the busi- 
ness, & was to com.nence from the date of the last 
settlement of accounts, & to be in lieu of profits 
from that date. Pltf. afterwards agreed to pur- 
chase deft.’s interest, upon the same terms in all 
respects as he was to sell. Before the sale was 
carried out, the partnership accounts were taken, 
é& it was found to be more advantageous to deft. 
to take the profits of the business from the last 
settlement of accounts up to the date of the agree- 
ment than to take the stipulated annuity from the 
same period. Pltf. filed his bill for specific per- 
formance, upon the footing of the annuity being 
payable from the date of the last settlement of 
accounts, in licu of profits:—Held: when the 
position of the contracting parties was reversed, 
the stipulation as to the date of the commence- 
ment of the annuity formed no part of the contract, 
& it being for the advantage of deft., she was 
entitled to take the profits instead of the annuity 
up to the date of the agreement.--BONVILLE 0. 
BONVILLE (1860), 3 L. T. 164; 6 Jur. N.S. 414. 

962. -—In an action for specific 
performance by deft. of a contract for the purchase 
of pltf.’s share as a partner in a firm constituted 
under articles of partnership, dated May 19, 1899, 
it appeared that, the business proving unsuccessful, 
pltf. in June, 1900, desired to withdraw, & this 
was agreed to by the other partners on the under- 
standing that he left his capital in the business for 
two or three years. Deft, then offered to purchase 
pltf.’s share, & a correspondence ensued which, it 
was alleged by pltf., disclosed a binding contract 
to purchaye for £175. This deft. denied, & alleged 
that all he offered to purchase was the share of the 
assets & profits free from liabilities « - Held; on 
the evidence that there was 2 binding contract to 
purchase the share for £176. 

Specific performance decrecd accordingly, with 
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an express covenant to indemnity.—DODSON v. 
Downey, [1901] 2 Ch. 620; 70 L. J. Ch. 854; 85 
L. T. 273; 50 W. R. 57; 45 Sol. Jo. 739. 
Annotation :—Refd. Mills v. United Counties Bank, [1912] 

1 Ch, 231. 

968. ——— Right of pre-emption of share in 
partnership.|——Vartnership articles provided that 
no partner should scl! his shares except as follows : 
That the partner desirous of selling should offer 
the shares to his co-partners collectively ;_ if they 
should decline, then to the partners desirous of 
collectively purchasing ; & if none such, then to 
the partners individually ; after which he might 
sell to a stranger. One of four partners offered 
his shares to the other three collectively, one. of 
whom to his knowledge would not purchase. The 
remaining two declared their willingness to accept, 
& were told that no offer was made to them :— 
Held: the offer to the three enured for the benefit 
of the two, & specific performance decreed accord- 
ingly.— HOMFRAY v. FOTHERGILL (1866), L. R. 1 
Eq. 567; 14 7.. T. 49. 

Enforcement of rights of partners inter se.]— 
See PARTNERSHIP, Vol. XXXVI., pp. 481, 482, 
Nos. 1450-1452. 


Sect. 17.—PENALTY OR DAMAGES, 
PROVISION FOR. 
Sez Part I1., Sect. 8, sub-sect. 7, ante. 


SEcT. 18.—RAILWAYS. 
Construction of accommodation works.] — Sce 
Raiways, Vol. XXXVII., pp. 282, 283, Nos. 
195-202. 


SEct. 19.—RENTCHARGES AND ANNUITIES. 
See Part II., Sect. 8, sub-sect. 6, ante. 


SEcT. 20.—SALE OF LAND. 
Sce Parts & Sections passim. 


SECT. 21.—-SEPARATION DEEDS. 
See, generally, Huspanp & Wire, Vol. XXVIL., 
pp. 219-238, Nos. 1900-2089. 
When specific performance decreed.]—Sce Hus- 
BAND & WIFE, Vol. XXVII., pp. 241, 242, Nos. 
2112-2134, 


Secr. 22.— SERVICE, CONTRACTS OF. 
See Part IT., Sect. 5, ante. 


Sect. 23.—SETTLEMENTS. 
Contract for settlement.|—See, SErrLEMENTs, 
Vol. XL., pp. 472, 473, 478, Nos. 212-221, 258-266. 
Articles.|—See SETTLEMENTS, Vol. XL., pp. 491, 
492, Nos. 886-409, 
Voluntary settlements.|—See SETTLEMENTS, Vol. 
XL., pp. 537, 538, Nos. 801-803. 


Siuct. 24.—TREES AND TIMBER. 
See AGRICULTURE, Vol. IT., pp. 03, 94, Nos. 737- 
4], 


Part 1V.—VParricuLar ConTRACts. 


PROPERTY BY. 

See, generally, ExEcuToRS, Vol. XXIV., pp. 621- 
623, Nos. 6510-6526; SErrrLmMENTs, Vol. XL., 
pp. 486-489, Nos. 341-371 ; WZxL1s. 

964. Whether specifically enforced.|—Hit. v. 
GomME, No. 855, ante. 

965. .]—Deft. before, & as an inducement 
to, his marriage with pltf. promised in writing, as 
part of the terms of the marriage, to leave a house 
& land to her for her life. Plti. consented to the 
terms proposed, & the marriage took place; but 
deft. subsequently conveyed the property by 
deed to a third person. In an action to recover 
damages for breach of contract :—Held: where a 
proposal in writing to leave property by will, 
made to induce a marriage, was accepted, & the 
marriage took place on the faith of it, if the 
proposal related to a defined piece of real property 
the ct. had power to decree a conveyance of that 
property after the death of the person making 
the proposal] against all who claim under him as 
volunteers.—SYNGE v. SYNGE, [1894] 1 Q. B. 
466; 63 L. J. Q. B. 202; 70 L. T. 221; 58 J. P. 
396; 42 W. R. 308; 10 T. L. R. 194; 9 KR. 265, 
C. A. 

.tnnotations :—Refd. Re Cavendish Browne’s Settlmt. 
‘Trusts, Horner v. Rawle (1916), 61 Sol. Jo. 27; Central 
Trust & Safe Deposit Co. v. Snider, [1916] 1 A. C. 266. 
966. ~j|-~An agreement to make ample 

provision by will for a person is too vague to be 

enforced.—MACPHAIL v. TORRANCE (1909), 25 

T. L. R. 810. 


Annotation -~—Refd. Dennietoun v. Dennistoun (1925), 69 
Sol. Jo. 476. 


967. —-—- Contract by donee of testamentary 
power of appointment.|—The ct. will not decree 
specific performance of a contract to leave pro- 
perty by will entered into by a mere donee of a 
testamentary power of appointment.—Re PARKIN, 
HILL v. SCHWARZ, [1892] 3 Ch. 510; 62 L. J. Ch. 
55; 67 L. T. 775; 41 W. RR. 1203; 36 Sol. Jo. 
647; 3 R. 9. 

Annotations :—Refd. Re Lawley, Zaiser 1». Lawley, [1902] 

2 Ch. 799; Jte Kvered, Molineux v. Evered (1910), 79 

Lh, J. Ch. 465; Re Cavendish Browne’s Settlut. Trusts, 


Horner 1. Rawle (1916), G1 Sal. Jo. 27. Mentd. dn the 
dstate of Wecys, Walker v. Gaskill, [1914] P. 192. 


968. -|--The donee of a_ general 
testamentary power of appointment over a fund 
borrowed a sum of money &, as security for the 
loan, covenanted with the lender that he would 
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not import a contract, but only indi- 
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make a will appointing that the loan should be 
a first charge on the fund, & that he would not 
revoke the will. He made a will accordingly, & 
dicd :—Held: the covenant was ineffectual to 
bind the fund, &, notwithstanding that the will 
was made in pursuance of the covenant, the 
lender was a voluntcer as against testator’s 
general creditors, & therefore took subject to the 
rule that the exercise by will of a general power 
of appointment made the property which was the 
subject of the power assets for the payment of 
the debts of the appointor ; consequently, he was 
not entitled to priority as regards the fund over 
the other creditors. 

A contract to leave by will on the part of one 
who is merely donee of a testamentary power of 
appointment cannot be enforced by a judgment 
or decree for specific performance (VAUGHAN 
WILLIAMS, L.J.).—Re LAWLEY, ZAISER v. LAWLEY, 
{1902] 2 Ch. 799; 71 I. J. Ch. 895; 19 T. L. R. 
8; 51 W. R. 150; “sub nom. Re LAWLEY, ZAISER 
v. PERKINS, 87 I. T. 5363 47 Sol. Jo. 29, C. Aw; 
affd. sub nom. BEyrus v. LAWLEY, [1903] A. C. 
411, H. L. 


Annotations -—Mentd. Me Purdie’s Settlmt, Rose v. Hill 
(1904), 48 Sol. Jo. 524; Stamp Duties Comr. v, Stephen, 
{1904] A. C, 137: Re Hadley, Johnson ». Hadley, {1909} 
1 Ch. 20; Ite Whitehead, Whitehead v. Street (1913), 
108 lL. T. 368; O’Grady v. Wilmot, 11916] 2 A. C, 231 ; 
dte Wernher, Wernher v. Beit, [1918] 2 Ch. 82. 


Sect. 26.—OTHER CASES. 


969. Agreement to purchase beer from par- 
ticular brewer.|—An agreement between a brewer 
& a publican, that the publican shall take all his 
beer of the brewer, cannot be enforced unless the 
brewer supply the publican with good beer, such 
as ought to give satisfaction to his customers. In 
an action on this agreement the quality of the 
beer cannot be proved by showing what sort of a 
commodity the brewer furnished to other publicans 
during the same period.—ITOLCOMBE v. HEWSON 
(1810), 2 Camp. 391: 170 FE. R. 1104, N. P. 
annotation :-—Consd. Manchester Brewery Co. v. Coombs 

(1900), 82 L. T. 347. 

970. Sale of solicitor’s business.|—Specific per- 
formance of an agreement for selling the business 
of an attorney. refused, upon the bill of the 
vendor, there being no express stipulations by 





964 xiv. .}—Deft. was induced to 


9641, Whether specrfically enforced.) 
can v. ORR (1874), 21 Gr. 397.— 


964 ii, ——-.]—Jipe v. Jipp (1877), 
24 Gr. 487.—-CAN. 

964 iii, ——-.}+-HALLERAN v. MOON 
(1881), 28 Gr. 319.—CAN. 

e64iv. ———.J—An agroencnt to make 
a will in favour of an adopted child 
may be enforced against the personal 
reprosentatives of obligor.---ROBERTS 
v HALL (1882), 1 O. R. 38%.—CAN. 

964 v, -}-C., pltf., alleged that. 
A., his father, being the owner of 
certain land, induced him to abstain 
from enforcing a certain claim, & also 
to work on the Jand, by representing 
that he would devise the land to him, 
which he afterwards representod that 
he had done; & A. being dead, C. now 
Claimed the land as against one to 
whom A. had devised it by a later 
will, revoking the former one, The 
execution of the former will was proved 
as alleged :-- Teld: this was not such 
part performance as to take the caso 
out of Stat. Krauda, for the execution 
of the former will was the act of the 
person whose cstate it was sought to 
charge, & not of the person seeking to 
caoforce the contract, &, moreover, did 





cated a benevolent intention displayed 
by testator in the execution of an 
instrument essentially of a revocable 
uature,—CAMPBELL vt. McCKERRICHER 
(1883), 6 O. Rk. 85.—CAN. 

064 vi. s-/ WALKER t. BovuGn- 
NER (1889), 18 O. R. 448.—CAN. 

064 vii. ——.}——-McGuU@G@an v. SMITH 
(Ont.) (1892), 21 S. C. kt. 263.—CAN. 

964 viii. »~-—KINSEY v. NATIONAL 
an (1904), 15 Man. L. 32.— 











964 ix, ———-.]—-MurRpDocH v. WEST 
(N.S.) (1895), 24 8. C. R. 305,--CAN, 

964 x. ——-.]}—Cross ¥. CLEARY 
(1898), 29 O. KR. 542,—CAN. 

964 xi. ——.]— Suir ov.) STH 
(1888), 29 O. R. 309; affd. (1899), 26 
A. R. 397.—CAN. 





964 xii. -}—~An agrecment by a 
grantor of property, in consideration 
of the conveyance, to devise the pro- 
perty to a certain person, is cnforceable 
against another person ty whom sail 
grantor has devised the property ax a 
gift. —STODDARD % WILLIAMS, [1923] 
ID.n. R.1118 ; 32 B.C. R. 433 £1923) 
1 W. W. BR. 688.—CAN. 


964 xiii. ~}—BENN » Haw- 
THORNE (1924), 55 O. L. It. 393.- -CAN, 


stay with A. under a promixe that if he 
did so he would have all of A.’s pro- 
perty. After A.’s death he continued 
to reside with the widow until her 
death, to work the land & set crops 
thereon. An action was takon by the 
administrator for the possession of the 
land & other property of A., then in 
deft.’s possessiou. Deft. set up a 
counterclaim seeking specific perform- 
ance of the agreement :—Held: there 
was not such a part perforinance as to 
take the case out of the operation of 
Stat. Frauds, 8. 4.~-Gossk v. HutcH- 
INGSs (1908), 9 Nfld. L. R. 375.—NFLD. 
964 xv. .]}—CAMERON v. CAMERON 
(1892), 11 N. Z I. RR. 642.—N.Z. 


PART IV. SECT. 26. 


g- Purchase at sheriff’s sale.j—The 
equitable interest: of an assignee from 
the purchaser of a contract for the 
sale of lands, is oxigible under a writ 
of flerr facias against the lands of 
such assignee, & the purchaser at a 
sheriff's sale of such interest is entitled 
to specifle performance of the contract. 
—WaARD 1 ARCHER (1894), 24 0. R, 
650,—CAN, 

h. Contract for manufacture & sale of 
saw logs.}]—The ct. will deerce specific 
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Sect. 26.—Other cascs. Part V. Sect. 1.| 


which the ct. might be enabled to carry it into 
effect on his part, in return for deft.’s purchase- 
money; & there being no conditions generally 
applicable to transactions of this nature so as to 
come within the description of ‘ usual clauses ”’ 
to be inserted in an instrument to be drawn up 
in pursuance of the agreement.—BOZON v. FARLOW 
(1816), 1 Mer. 459; 35 E. R. 742. 


Annotations :—Refd. hornbuee v. Bovill (1842), 6 Jur. 
407; Stocker v. Brockelbank (1851), 3 Mac. & G. 250, 


971. Licence to dig stone.| NELSON v, 
BRIDGES (1837), 1 Jur. 753; subsequent pro- 
ceedings (1839), 2 Beav. 239. 

972. Copyright.|—THOMBLESON v. BLACK (1837), 
1 Jur. 198. 

973. Agreement to pay fixed sum for costs-— 


Solicitor & client..—STrepMAN v. CoLLetTr, No. 
1298, post. 
974. Agreement admitting amount due on 


investment—-Party entrusted with funds for invest- 
ment for another’s benefit.|—-Where one person 
entrusted with sums of money to invest for the 
benefit of another, has signed an agreement 
admitting an amount due on investments made, 
equity will compel their fiansfer. —STANTON v. 
PERCIVAL (1855), 5 Hf. L. Cas. 257; 24 0.. J. Ch. 
369, 261. T. 0. 8S. 49; 3 W. R. 39); 10 1. . 
898, H. L.; affa. S. G. al vom, PERCIVAL v. 
CANEY (1852), 4 De G. & Sm. 610, LL. C. 

975. Contract for sale of land held under 
Inclosure Act.]—Specific performance of a con- 
tract for sale of lands held under an Ineclosure 
Act refused, it appearing upon the context that 
the right of the lord to the minerals in the allotted 
lands had not been affected by the Act.—-PRETTY 
v, SOLLY (1859), 26 Beav. 606; 33 L. T. O. S. 
72; 53 BE. R. 1032. 

Annotations op Pela De Winton v. Brecon Corpn. 


S. 296. Mentd. Wakctield v. 
Buecleuch v. Wakefield (1870), 39 LJ. Ch. 441 


976. Agreement contained in proper order.]|---A 
judge’s order giving hberty to sign judgment, with 
a stay of execution in the event of certain condi- 
tions being performed, is not an agreement to 
perform those conditions ; & even if the terms are 
ordered substantively to be performed, the remedy 
for default is in the ct. where the order was made, 
& not by a bill for specific performance. 

Therefore, where shipbuilders had built a ship 
according to contract, & retained her by virtue of 
their lien for the balance of price unpaid, & had, 
in an action, obtained by consent a jJudge’s order 
for the amount, with a stay of execution 1n case 
defts. should pay half & give a mtge. on the 
ship for the remainder, to a bill alleging these facts, 
& that the retaincr of the ship imvolved great 


mn. (1859), 
succleuch, 


performance of «a contract for the 


CHISHOLM (1874), 9 N.S 


SPECIFIC PERFORMANCE. 


expense, & praying a sale, or specific performance 
of the conditions of the judge’s order, a demurrer 
was allowed.—-THAMES IRON Works Oo. v. 
Parent Derrick Co. (1860), 1 John. & TT. 98; 
29 L. J. Ch. 714; 21. 7. 208; 6 Jur. N.S. 1013; 
8 W. R. 408; 70 BE. R. 676. 

Annotations :—Consd. Lievesley v. Gilmore (1866), L. R. 1 

vga 570. Refd. Aitken v. Bachelor (1893), 62 L. J. Q. B. 

977. Agreement relating to lands abroad.| — 
The ct. has jurisdiction to carry out an agreement 
entered into by persons in England, & relating to 
lands abroad, though such agreement is not made 
in a form which, by the foreign law, would affect 
the land.—SicHEL v. RAPHAEL (1804), 3 New Rep. 
662 , on appeul, 5 New Rep. 149, L. C. 

978. Contract to pay salary of colonial bishop.] 
—Specific performance of a contract to pay a 
salary to a ‘ bishop” in the colonies, enforced, 
though the contributors to the salary may have 
intended to support a bishop with coercive juris- 
diction over his clergy, & subject to coercive 
jurisdiction of his metropolitan.—NaATAL (BP.) v. 
GLADSTONE (1866), L. R. 3 Eq. 1 15 L. TY. 465; 
sub nom, COLENSO v. GLADSTONE, 36 L. J. Ch. 2 
12 Jur. N.S. O71; 15 W. R. 29. 

Annotations :--Mentd. Mr p. Jenkins (1868), L. 1. & ae Cc 


258; Cape Town (Bp.) v. Natel (Bp ) (1869), I. "3 
a C. 1; Brown v. Montreal Curé (1874), L. R. 6 P C, 


979. Agreement to arrest litigation.|—SMEATON 
v. ST. ANDREWS MAGISTRATES, No. 401, ante. 

980. Agreement to disentail.]-—-A tenant in tail 
in remainder barred his estate tail without the 
consent of the protector, & afterwards conveyed 
all Jus estate & interest to a purchaser, & cove- 
nanted that) he would, at the request of the 
purchaser, his heirs or assigns, execute every such 
disentailing or other assurance as might be neces- 
sary to vest the premises in the purchaser, his 
heirs & assigns. The protector having died, the 
purchaser applied to the vendor to execute a 
disentailing decd to enlarge the base fee into a 
fee simple :—Ield: Fines & Recoveries Act, 
18383 (c. 74), s. 47, does not interfere with the 
jurisdiction of the ct. to decree against a tenant 
in tail specific performance of a contract. for 
disentailment entered into by him, but only 
prevents the ct. from treating the contract as 
being in equity a disposition taking effect under 
the Act so as to bind the issue in tail & remainder- 
man.—BANKES v. SMALI, (1887), 86 Ch. D. T1635 
56 L. J. Ch. 8382; 57 L T. 202; 385 W. RR. 765; 
37. L. R. 740, ©. A. 


Annotations :—Consd, Meeking ». Mecking, [19L7] 1 Ch. 
77. Refd. Mills » Fox (1887), 37 Ch D. 153; Case v. 
Case (1889), 61 Lh. T. 7805 Re Montagu, Faber v. Montagu.. 
(1896) 1 Ch. 5495 Re Gaskell & Walters’ a aa [1906] 
2Ch. 1. Mentd. "Re Ki. »{1914] 1 Ch. 61 


~R.(3 G.& 0.) 


manufacture & sale of saw logs, where 
they are capable of being identified 
& possess a peculiar value for the pur- 
chaser —STEVENSON v. CLARKE (1854), 
4 Cr. 540. - CAN. 

k. Covenant by crecutors 
nify legatec.)-— puree v 
(1360), 8 Gr. 220.—CA 

1. Agreement to a ke stream } 
NIcoL v. TACKABERRY (1863), 10 Gr. 
109.—CAN. 

m. Contract to erect potas eae 
does not, as a gencral rule. enforce 
specifically a contract between a land- 
hojder and a builder for the orection 
of a house or the Hke.—CoLTow 1, 
ROOKLEDGE (1872), 19 Gr: 121.—CAN, 


to indem- 
TORRANCE 


n.—---] Ite Mtmrmay (1902), 22 
CG. La. i 373; 4 0. L. R. 4183; 1 
O. W. lh. 576,--CAN. 


0. Agreement to give farm in con- 
suleration of maintenance.J—PUNCH 1. 


469.—CAN 


p. After nouvel property.j\—At law, 
aw bill of sale or conveyanae cannot 
yaBs property in foods which are not 
in existence br which do not belong to 
the grantor at the time the deed is 
given, though in equity such a contract 
would operate to transfer to the vendeo 
the beneficial interest in the property 
as soon as it was acquired by the 
grantor, & the grantec might enforce 
xpeciiic performance of the contract. 
--LLOYD v Eurorran & aia 
AMERICAN Ry, Co. (1878), 18 N. 

(2 P. & B.) 194.—CAN, 


q. Hasement.J—Specifie performance 
of an agreement to grant an casec- 
ment may be enforced in equity.— 
te v. CRAIG (1878), 2 A. R. 585,—~ 
CA 


r. Agreement to sell rights under 
idles licence.]J—LAUGHLAN Uv. PRES- 


oorr (1897), 1 N. B. Kq. Rep. 406.— 
CAN. 


t. Agreement to gree bill of sale.) -- 
Specific performance will be decreed of 
an agreement to give a bill of sale upon 
ascertained furniture sold & doulivered 
upon eredit im reliance upon such 
agreement. JOVES », BREWER (189%), 
1 N. B. Kq. Rep. 630, —CAN, 

a. Contract in consideration of mar- 
ruwge.j--BOYD v. SHOULDICH (1875), 
22 Gr. 1.—CAN. 

b. -~—-—.]-——-A contract by a woman, 
in consideration of 1uarriage, to make 
hor husband sole heir, will be speetfl- 
cally enforced, notwithstanding that 
she has subsequently disposed of her 
estate by will to the exclusion of ber 
husband. —RASER » MoQuapne (1094), 
11 B.C. RR. 161.—CAN 


oc. —-—.]—Deft.. on the occasion 
of the aay emont of a marriage by 
sOn, ch marriage later took 


Part V.—ProcKkepIncs For Speciric PERFORMANCE. 


981. Agreement by married woman subject to 
restraint on anticipation.|—-The ct. has no power 
under Conveyancing & Law of Property Act, 1881 
(c. 41), 8. 39, to order specific performance of an 
agreement entered into by a married woman not- 
withstanding that she is restrained from anticipa- 
tion, in a case where, at the time when the 
application for specific performance is made, she 
has been divorced & her husband is dead.- - 
THOMSON v. THOMSON, [1896] P. 263; 65 L. J.P. 
80; 74 L. T. 801; 45 W. R. 184; 12 T. L. R. 
464; 40 Sol. Jo. 583, C. A. 

Annotation :-—Mentd. Bosworthick v. Bosworthick (1926), 

1361. T. 211, 

982. Agreement to demolish buildings-—-Alleged 
public nuisance.|—-About 40 bungalows of 2 or 
3 rooms apiece constructed on footings above the 
level of the ground had been erected for occupa- 
tion in the spring & summer months on some 
11 acres of low lying land between a seawall & 
the sea without notice to the rural district council. 
They were erected on separate sites or plots, let 
at weekly rents. There were also a considerable 
number of tents on these sites. The land lay 
below the level of high tides, & no system of 
dramage was practicable. Sets of closets at 
different. parts of the Jand were crected for men 
& women respectively & their contents were 
removed & emptied on land at a distance from 
the residences. The water supply was from 
standpipes. In an action by the A.-G. at the 
relation of the rural district council for an injunc- 
tion lo restrain defts. from eontanuing an alleged 
public musance, & from continuing to maintain 
the bungalows in contravention of byc-laws & 
from erecting more, & by the rural district. council 
for specific performance of an agreement to take 
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down existing bungalows :—Held: whilst it was 
a proper mattcr for investigation, pltfs. had on 
the evidence adduced failed to establish that the 
encampment was a nuisance to the public health. 
Overcrowding had not been proved. The sanitary 
arrangements were not so insufficient as to make 
the conditions insanitary. The bungalows showed. 
no signs of damp, & there was a substantial 
surface of dry soil all over the camp. Smells 
from ditches were much exaggerated and were 
not a substantial danger to health. The nuisance 
suggested as arising from the mode of emptying 
the contents of the closets into the ground even 
taken in conjunction with the rest. of the evidence 
was not made out. No injunctions would be 
granted and no specific performance ordered of the 
agreement to take down existing bungalows.— 
A.-G. & WirraAL Ruran District CouNcIL v. 
KERR & BALL (1914). 12 1. G. R. 1277. 

Compromise of action.]-~Sec BaRRIsTERS, Vol. 
ITI., pp. 340, 348, Nos. 301, 328. 

Agreement to delimit boundaries.|—Scc BouNnpb- 
ARIES, Vol. VIT., p. 264, No. 10. 

Composition agreements.] -—— See BANKRUrTCY, 
Vol. V., pp. 1174, 1175, Nos. 9499-9502. 

Sale of allotment under Inclosure Act.] -~See 
Commons, Vol. XJ., p. 74, No. 95. 

Agreement to supply electricity by transferee of 
statutory power.|—-Sce ELecrric LiGguTina, Vol. 
aA. p. 215, No. 09. 

Proviso for reduction of life assurance premium. | 
— See INSURANCE, Vol. XXIX., p. 368, No, 2933. 

Sale of goodwill.) - See TraDE & TRADE UNIONS. 

Sale of trade secret.)—-See Trapk & TRADE 
UNIONS. 

Covenants for further assurance.|—See SALE OF 
LAND, Vol. XL., p. 342, Nos. 2908-2913. 


Part V.-—Proceedings for Specific Performance. 


Sict. 1,--IN GENERAL. 

983. Inlerlocutory application.}|—~LONXGMAN & 
BRODERIL v, CALLIFORD (1795), 3 Anst. 645; 145 
H.R. 994. 

984. - -|- G. took out two patents for 
Lnprovements in the manufacture of stockings to 
the benefit of which the H. co. became entitled. 
G. & the IT. co. by deed assigned the patents to 
the L. co. The deed contained a covenant by G. 
& the H. co. to communicate to the 1. co, & render 
available for their benefit: all further unprove- 


place, pronused to ‘* buy w farut’’ for 
his son. Deft purchased a certain half 


0. Speeifie performance 
—Hrecutor’s contract to exchange lands 


ments of the patented inventions invented by 
them or either of them. The I. co. brought an 
action against G. claiming an injunction to 
restrain from selling, disposing. & communicating 
to any person other than pltfs. any invention for 
or relating to improvements in the manufacture 
of stockings, & from assisting as a scientific 
witness or otherwise defts. in two actions which 
the 1. co. had commenced. On a motion for an 
interlocutory injunction until trial or further 
order :—Teld : specific performance of the cove- 


not granted resp that privilege of free admiussion,—— 


section of land & had an assigninent, 
thereof to his son prepared & exccuted 
by himself but not delivered ——/Held : 
the administrator of the son’s estate 
Was entitled to specifie performance & 
posscasion of the land, anything uncer- 
tain in the original contract having 
been made certain by deft.'s execution 
of the  assigoment.—NATYSZ\K  v. 
PANCIYRITYN, [1920] 2 W.W. BR. 346; 
521). L. R. 708; 13 Sask. L. BR. 259.-- 
CAN. 


~ a.) - Where asorepresentation 
Was mado by a futher on the occva- 
sion of bis son's marriage of Che amount 
of property he intended to leave his 
son, & on the faith of his representation 
his son contracted the marnmage '— 
Held: the father had by this repre- 
sentation entered into a contract with 
his gon which he was bound to perform 
specifically. —KKATS t. GILMOME (1874), 
22 W., it. 465.— IR. 


—Ivrecutor acting unthout consent.J— 
TENUTE v Wasi (1893), 24 0. Rh. 
309.—-CAN, 


f. .fgreement to sell land devised in 
fee with restriction against selling.]-- 
NorTHUCOTE 1 VIGEON (Ont,) (1891), 
228. C, R, 710.—-CAN. 


g. Lease of hotel & sale of stock-in- 
trade —Condition precedent that We nse 
should remain }—BROWN tv. BROWN 
(1W9L2), 20 Of WL. RR. 986; 30. WON, 
6435 1D. li. R. 228.—CAN. 


h. Pricelege of free admission to 
theatre.]|—The owners of a theatre by 
deed covenunted to confirm to certain 
debenture holders, of whom. petit toner 
was one, the privilego of free adniission 
to the theatre. Petitioner lost his 
debenture. Afterwards resp. became 
lessee of the theatre with notice of the 
deed :-~Held: petitioner was not 
entitled to enforce specifically against 


MALonvis & Harris (1899), 11 1. Ch. 2h. 
3o.- IR. 

k. ufgreement to vote at meeting.J— 
An agrecment to vote at a mecting 
cannot be specifically enforced, but 
nay, on breach, be the subject of an 
action for damageos.—e CORONATION 
SYNDICALE, Lrnp., [1903] 1 T. H. 254.— 
S. AF. 


PART V. SECT. 1. 


l Sale of anfant’s estate— Approval 
of court J—~-Where ow contract for the 
sale of an infant’s estate had been 
approved of by the ct. :—Meld ; it was 
unnecessary for the purpose of obtain- 
ing a deeree for specific performance, 
either to allege or prove that the sate 
Was a proper ope under 12 Viet. c. 62 -- 
McDONALD v. GaRReTT (1860), 8 Gr. 
290,—CAN. 


m. Afotion for compensatinn for want 
of possesston—IlV here made—In court.) 
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Sect. 1.—In general. Secis. 2 & 8.] 


nant could not be ordered on an interlocutory 
application.—-LONDON & LEICESTER HosIERY 
Co., Lrp. v. GRISWOLD (1886), 2 T. L. R. 676; 
3.R. P. C. 251; Griffin’s Patent Cases (1884- 
1886), 154. 

985. Proceedings on special case.|——he Act 
which authorises the special case authorises the 
ct. to deal with the costs of the special case ; but 
it does not authorise the ct. to go on to make a 
decree for specific performance (KINDERSLEY, 
V.-C.).—EVAns v. SAUNDERS, EVANS v. EVANS, 
EVANS v. SAUNDERS (1853), as reported in 22 
L. T. O. S. 43; on appeal (1855), 6 De G. M. & G. 
654, L. JJ. 3; sub nom. SAUNDERS v. EVANS (1861), 
8 H. L. Cas. 721, H. L. 

.innotations :—Mentd. Saunders v. Richardson (1854), 2 


Kq. Rep. 510; Walker v. Armatrong (1856), 21 Beav. 
284; Gregg v. Richards, (1926) Ch. 521. 


986. Motion for decree.]——WarpE v. DIXON, 
No. 346, ante. 

987. Proceedings on vendor & purchaser sum- 
mons——-To dispense with action for specific per- 
formance.|—-The purchaser of a farm, consisting 
in part of 400 acres of heath land, took the objec- 
tion that a title was not shown to the soil of the 
heath land, but only to rights of pasturage over 
it. The vendors took out a summons under 
Vendor & Purchaser Act, 1874 (c. 78), asking that 
if might be declared that the purchaser’s objections 
& requisitions were sufficiently answered. Afii- 
davits were filed on both sides, & the deponents 
were cross-examined. The Master of the Rolls 
rejected the affidavits & cross-examination, on the 
ground that evidence by affidavit upon requisi- 
tions as to title under the Act ought not to be 
given unless required by the judge :—-Held: the 
evidence ought: to have been admitted, for, on a 
proceeding under Vendor & Purchaser Act, 1874 
(c. 78) the parties are in the same position as they 
would have been under a reference as to title in 
a suit for specific performance. 

I have always considered that the Act was 
intended to enable the ct. to decide in a summary 
way, without a specific performance suit, such 
questions as whether a requisition has been suffi- 
ciently answered according to the practice of 
conveyancers, whether a requisition is precluded 
by the conditions, & the like, but not to enable 
the ct. to try in this way disputed questions of 
fact (JAMES, L.J.).—Re Burrouanus, Lynn & 
SEXTON (1877), 5 Ch. D. 601; 46 L. J. Ch. 528; 
36 L. T. 778; 25 W. R. 520, C. A. 

Annotation :-—Refd. Re Blyth & Young (1880), 41 L. T. 746. 

988. —-—- Whether bar to action for specific 
performance.]—A purchaser who has availed him- 
self of the provisions of Vendor & Purchaser Act, 
1874 (c. 75), & has thereby obtained an order on 
summons which has disposed of every objection 
which he thought fit to raise, & under which the 
vendor has-been ordered to make compensation, 
is not entitled to bring an action, for specific 
pe ene of the contract for sale & damages. 

f a vendor does not comply with the order made 

on the vendor & purchaser summons, the pur- 
chaser should apply in chambers to get it enforced. 
—-THOMPSON v. RINGER (1880), 44 L. T. 507; 
29 W. BR. 520. 


SPECIFIC PERFORMANCE. 


——.]—See, generally, SALE OF LAND, Vol. XL., 
pp. 213-221, Nos. 1801-1913. 

989. Action for rescission—Motion for specific 
performance of part.|—A contract for sale of lease- 
hold land provided that the purchaser should be 
let into possession on payment of part of the 
purchase-money, & should then pay rent & other 
outgoings, & perform the covenants & pay the 
costs of a certain fence. The purchaser was let 
into possession pursuant to the contract, but 
failed to pay the rent & other outgoings which 
the vendor was compelled to pay to prevent 
forfeiture of the land. The vendor commenced 
an action for rescission of the contract on the 
ground of misrepresentation, & moved in that 
action for an order that the purchaser should 
deliver up possession in default of his paying the 
moneys he had agreed to pay :—Held: the motion 
in effect asked for specific performance of part 
of the contract, & could not be allowed in an 
action for rescission.—CooK v. ANDREWS, [1897] 
1 Ch. 266; 66 L. J. Ch. 137; 76 L, T. 16. 

Proceedings for rectification of company register.] 
—See, generally, COMPANIES, Vol. IX., pp. 209- 
224, 


Mandamus.|—See Crown PRACTICE, XVI., pp. 

320, 321, Nos. 1326, 1327. 

Counterclaim.}—-Sce Ser-orr, Vol. XL., p. 414, 

No. 364. 

Specially indorsed writ.|\—See RK. S. C., Ord. 144. 
990. Whether action tried by jury.] — Where 
there were cross-actions in the Ch. Div., one for 
specific performance of an agreement & the other 

to set it aside for fraud & misrepresentation, a 

judge of that Division refused to order the actions 

to be tried before a judge & jury on the ground 
that the subject-matter of the actions were suit- 
able for trial by a judge without a jury, in the 

Ch. Div., & that there were other issues involved 

independently of the issues of fact, which might 

dispose of the whole matter.—SWINDELL v. 

BIRMINGHAM SYNDICATE, BIRMINGHAM SYNDICATE 

v. SWINDELL (1876), 3 Ch. D. 127; 45 L. J. Ch. 

756; 35 L. T. 111; 24 W. RR. 9113 3 Char. Pr. 

Cas. 304, 310, C. A. 

Annotations :—Refd. Ruston v. Tobin (1879), 10 Ch. D. 
558. Mentd. Back 7. Hay (1877), 5 Ch. D. 235; Cum- 
mins v. Heron (1877), 36 L. T. 41; West ». White See 
4 Ch. D. 631; Ormerod v. Todmorden Joint Stock Mill 

Gon eee 8 Q. B. YD. 664; Jones v. Andrews (1888), 58 


991. -|—In a suit for specific performance, 
which was commenced before Jud. Act, 1873 
(c. 66), came into force, & in which pltf. claimed 
damages against one of defts., pltf. acting on a 
notice lately issued by the senior registrar, entered 
the action with the associates of the Exch. Div. 
for trial before a judge & special jury. On a 
motion by defts. that the action might be heard 
before the Vice-Chancellor :—Held : under Ord. 36, 
rr. 3, 26, pltf. has no absolute right to have his 
action tried before a judge & jury, but the ct. or 
a judge has a discretion in the matter, & the 
action, being one for specific performance, was a 
proper one to be tried by a judge of the Ch. Div. 
—PILLEY v. Baylis (1877), 5 Ch. D. 241; 46 
L. J. Ch. 847; 36 L. T. 206. 


Annotations :-—Refd. Ruston v. Tobin (1879), 10 Ch. D, 558- 
Mentd. Brooke v. Wigg (1878), 8 Ch. D. 510. 








—-O’DiEA 1, SINNUTT (1869), 2 Ch. Ch. 
146.—CAN. 

n. Necessily for tendering deed.)-— 
In an action for specifie performance 
ois not necessary to tender a deed 
where there is notice by clear implica- 
tion that the tendering of 1 deed would 
be of no avail. —Cristrotm ¢. CHISHOLM 
(1910), 49 N.S. 2. 174.—CAN, 


o. When action lies.J—An action for 
3 el performance lies only where 
there has been a refusal to perform.— 
WILLIAMS 0), SIUELDS (1919), 25 B.C. 1. 
198 —CAN. 

p. Judge may try action.j--A suit 
for specific performance of an agree- 
ment for a lease can be more con- 
veniently tried by a judge alone, not- 


withstaudiug that the main question 
is whetber the contract. was in fact 
entered finto.—-QUINLAN 1 NORTHERN 
Pay Co. (1904), 24 N. ZL. RR. 
226,—N.Z. 


q. Joinder of actions.) — Where «a 
person sues for specific performance in 
respect of one contract as exor. & In 
respect of another on his own behalf, 
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992. -|—An action for specific performance 
was directed, against the desire of deft., to be 
tried without a jury.—USIL v. WHELPTON (1881), 
50 L. J. Ch. 511; 45 L. T. 39; 29 W. R. 799, 

——.|—-See H. 8. C., Ord. 36, r. 3. 

993. Discovery—Production of bill in previous 
compromised proceedings for specific performance.| 
—Where, in a suit for specific performance of a 
contract to sell, it was discovered that some 
other specific performance suit had been com- 
menced against defts., but compromised :—Held : 
pltfis. were entitled to a copy of the bill in the 
compromised suit, notwithstanding the opposition 
of pltfs. in that suit to any copy being furnished. 
—COAT#ES v. BROWN (1873), 42 L. J. Ch. 378. 

994. Production of indorsements on coun- 
sel’s brief.]—-A lunatic was tenant in tail in posses- 
sion of an estate with remainder to his committee 
in tail. An agreement for making a road for the 
common benelit of the lunatics of two adjoining 
estates was entered into & approved by the Lords 
Justices on behalf of the lunatic, & as it was 
alleged, by the committee on her own behalf. 
The lunatic died without issue, & the agreement 
was not executed in his lifetime. After his death 
the committce refused to execute or perform the 
agreement. In a writ for specific performance 
she declined to produce the indorsements upon 
counsel’s briefs, shorthand notes, & other docu- 
ments relating to the procecdings in lunacy :— 
Held: she must produce them as showing whether 
she was bound by the agreement in respect of 
her own interest.—Re Brown, Tyas v. BROWN 
(1880), 42 L. 'T. 501; 28 W. R. 575. 

995. Evidence —Necessity for production of con- 
tract.|;—At the hearing of a claim for specific 
performance, the original Contract must be proved 
& produced.—-MARSHALL v. Davits (1850), 16 
L. T 0.8. 209; 14 Jur. 997. 





2.—COURTS HAVING JURISDICTION. 

See, generally, Courts, Vol. XVI., pp. 172-175, 
Nos. 780-809. 

996. Chancery Division—lIrrespective of sum 
involved.|—B. bid for a lot at an auction, & signed 
the contract, but refused to complete, although he 
had signed an order for payment of the money. 
A. filed a claim for specific performance, & B. was 
examined. Uis answer & his deposition were 
wholly contradictory, & the ct. decreed specific 
performance, with costs. The discretion of the 
ct. to entertain a claim is judicially discretionary, 
& a claim for £50 is not too small for the juris- 
diction of the ct.—BENNETT v. SmiTi (1852), 20 
L. T, O. S. 28; 16 Jur. 421. 

.|—See Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 56 (1) (8). 
997. Bankruptcy Court—-Sale under 


objection is not made to the joinder of 





order of 


a. District court.J—BYERS uv. SINGLE- 
TON (Sask.) (1922), 65 D. L. R 
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court.|—When a sale takes place under an order 
of the [Bkpcy.] Ct., the ct. has jurisdiction to 
decree specific performance.—Re BARRINGTON, 
Kz p. SIDEBOTHAM (1884), 3 Deac. & Ch. 818; 1 
Mont. & A. 655; 38 L. J. Bey. 122, Ct. of R.; 
affd. sub nom. te BARRINGTON, Ha p. BARRINGTON 
(1835), 4 Deac. & Ch. 461; 2 Mont. & A. 245. 

Annotation :~—N.F, Re Goron, Ex p. Cutts (1838), 3 Deac. 


998. S. P. Re BARRINGTON, Hz p. SIDEBOTHAM 
(1835), 4 Deac. & Ch. 603; 2 Mont. & A. 146; 4 
L. J. Bey. 27, Ct. of R. 

_ 999. -|—The Ct. of Review has not 
jurisdiction tu order the specific performance of a 
contract against a purchaser at a sale which took 
place under the common order made by that Ct. 
or in petition of an equitable ntgec.—Ne GoREN, 
Lae p. Currs (1838), 8 Deac. 242; 3 Mont. & A. 
549; 2 Jur. 391; sub nom. Re BrerreL., Ez p. 
GOREN, 7 L, J. Ch. 187, L. C. 3 revag. S. C. sub nom. 
Re GOREN, Ex p. BRETTELL, 3 Deac. 111, Ct. of R. 

1000. Court of King’s Bench.J—WILLIAMs v. 
SNOWDEN, [1880] W. N. 124. 

County court.;—See CouNTy Courts, Vol. XIII., 
pp. 471, 474, 485, 486, Nos. 207, 232-235, 353-358. 

Mayor’s & City of London Court.|—-See MAYOR’s 
Court, Vol. XX XIV., p. 528, Nos, 18-21. 








Sect. 3.—BY AND AGAINST WHOM AVAILABLE. 

Enforcement of particular contracts generally, 
see Part IV., ante. 

1001. By whom-——Assignee—lIf assignee of whole 
agreement.|—DyER v. PULTENKEY (1740), Barn. 
Ch. 160; 27 EB. R. 596, L. C. 
aanetiion :~ Apld, Fenwick vr. Bulman (1869), L. R. 9 Eq. 


1002. ~----.|—In a conveyance of a plot 
of land, reserving the mines under it to the vendor, 
there was a covenant by the vendor with the pur- 
chaser, that, in case the vendor, his heirs or 
assigns, should at any time thereafter sell, or 
agree to sell, to any person the mines under some 
adjoining Jands belonging to him, he, his heirs or 
assigns, would at the same time offer to the pur- 
chaser of the plot of land, his heirs or assigns, the 
mines under that plot, & give him & them the 
refusal of the same for one month from the time 
such offer should be made at the same price per 
acre as the vendor, his heirs or assigns, should 
have agreed to sell the adjoining mines. If the 
purchaser, his heirs or assigns, should accept such 
offer, & within such month agree to purchase the 
mines so offered at the price at which they should 
be offered, the vendor, his heirs or assigns, should 
convey the same to the purchaser, his heirs or 
assigns :—Held: the performance of the covenant 
could be enforced by assigns of the purchaser 
against devisees of the vendor.—BIRMINGHAM 





W. W. RR. 620; 25 DL. R. 278; 8 


7365 Susk. L. lt. 387,—CAN. 


the actions in manner prescribed hy 
the rules, & defts, are not prejudicially 
affected by the joinder, such joinder 
is no obstacle to a decree of specific 
performance.—BrckK 1. ERICKSON 
(1908), 28 N. Z. L. RK. 43.—N.Z. 


PART V. SECT. 2. 


r. Whether county court. |}—McMILLAN 
v, CA (1894), 9 Man, L. R. 627. 


t. —-,}---Man, County Ct. has no 
jurisdiction to entertain an action for 
specific performance of a contract 
for tho sale of Jand.--~M1qurz v. ITAR- 
RISON (1914), 30 W. L. KR. 3930 25 
Man, I, It. 40; 7 W. W. It. 650; 20 
D. L. Lt, 233.—-CAN. 


14 Sask. L. R. 195; (1921] 2W. W. .R. 
71.---CAN, 

b. Saskatchewan court} -- Pitt. 
brought. this action to compel specitic 
performance of an agreement ontored 
into by deft. by which deft. agreed to 
exchange lands in Sask. owned by him 
for lands in lowa owned by pltf. :-- 
Held: tho conveyance of the land in 
Towa was in effect) the purchase-price 
of the land in Sask.; the Sask. ct. did 
not make a decree agamst the fowa 
property, but docreed that upon tho 
conveyance of the Towa property there 
should be #& couveyanee of the Susk. 
property, & so had jurisdiction to 
order specific performance.—~TUCKER 
vw. JoNuS (1915), 338 W. L. RK. 1: 9 


e. High Court.|}——In a suit for 
specific performance of an agreement 
made in Bombay, but relating to land 
situate outside the original jurisdiction 
of the High Ct., & to realise a mtge. 
debt by sale of the said land :—Held: 
the ct. had jurisdiction to try the suit 
& to order a sale of the mtged. land.— 
SHRIMANT MAHARAJ YASHVANTRAV 
HOLKAR v, DADABHAI CURSETJI ASH- 
MUENED (1890), I, h. 2.14 Bom. 363.— 


PART V. SECT. 3. 

d. By whom — Whether personal 
re prese ntative of party ta contract.j—- 
Where the personal quality of the 
party, with whom a contract is made, 
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Sect. 3.—By and against whom available. Sect. 4: 


Sub-sect. 1.] 


CANAL Co. v. CARTWRIGHT (1879), 11 Ch. D. 4213 
481.3. Ch. 552; 40 L. T. 784; 27 W. R. 597. 


Annotations :—Mentd. Re Blight, Blight v. Hartnall (1881), 
45 L. T. 624; L.& 8S. W. Ry. v. Gomm (1882), 20 Ch. D. 


1003. Of mortgagee.] Certain 
moneys & benefits were secured to A. under an 
agreement with the provisional trustee of a pro- 
jected co. A. mortgaged his interest in the moneys 
secured by this agreement :—Jleld: the assignees 
of A.’s mtgee. could sustain a bill for specific per- 
formance of the agreement against the co. for the 
purpose of enforcing their charge.—--BROWNE v. 
LONDON NEcropoutis & NATIONAL MAUSOLEUM 
Co. (1857). 6 W. R. 188. 
~-— ~-.|—See, also, SALE OF LAND, Vol. XL., 
pp. 206, 207, Nos. 1725, 1726. 

1004. Person not party to contract—En- 
titled to benefit of contract.}—Specific performance 
decreed at the instance of a person entitled to the 
benefit of an agreement, though not a party to it. 

Pltf. is the proper person to bring this bill. . . . 
It is certain that if one person enters into an agree- 
ment with another for the benefit of a third person 
such third person may come into a ct. of equity & 
compel specific performance (LORD ELDON, C.). 
Hook v. KINNEAR (1743), 3 Swan. 417, n.; 
E. R. 9381, L. C. 

1005. -—--—- ——- —.—- Alteration of condition on 
faith of contract.|—HILL v. GomME, No. 855, ante. 
Whether proper party to action.|— 
See Sect. 4, sub-sect. 2, post. 

Trustee in bankruptcy.|—See BANnk- 
ruprcy, Vol. V., pp. 983, 984, Nos. 8045-8050. 
Agreements between landlord & tenant.]—- 
See LANDLORD & TENANT, Vol. XXX., pp. 400, 
401, Nos. 635-643 ; Vol. XXXI., pp. 03-04, Nos. 
2341-2344. 

Marriage settlements.|—See SerrLEMEN'S, 
Vol. XL., p. 490, Nos. 379, 380. 

Commissioner of Woods & Forests.|] Sce 
CONSTITUTIONAL Law, Vol. X1L., p. 585, No. 864. 
Infants.|— See INFANTS, Vol. XXVIII., p. 
163, Nos. 200, 201. 

1006. Against whom-—Parties to contract.|— 
The bill was good, but good only as an ordinary 
bill for specific performance, & therefore to be 
enforced only against those persons who were 
parties to the contract. (LORD COTTENHAM, C.).-— 
ATTWOOD v. SMALL (1840), 6 Cl. & Fin. 523, n.; 
4 Jur. 239; 721. R. 793, L. C.3 varying S. C. sub 
nom, ATTWOOD v. BURTON, ATTWOOD v. BAILEY, 
ATTWooD v. SMALL (1839), 8 L. J. Ch. 145. 
Annotations '- Refd. Holland v. Baker (1843), 3 Tlare, 68. 
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sy es Benson v. Heathorn (1812), 1 Y. & C. Ch. Cup. 
1007. ——— Assignee—Plaintiff’s acquiescence in 


assignment.|——Bill for specific performance of an 
agreement to purchase, against the original vendee 
& an assignee of his contract, dismissed as against 
the former, pltf. being held, by delivery of abstract 
& offer to execute a conveyance, to have accepted 
the latter as purchaser.--HOLDEN v. HAyYN & 
BAcon (1815), 1 Mer. 47; 35 FE. R. 504. 

1008. —-—- Married woman—With | separate 
estate.|—A marricd woman entitled to separate 
estate, & living apart from her husband. entered 
into a contract for the purchase of some leasehold 
property. She entered into this contract as if 
she were a feme sole. A bill for specific performance 
was filed against her by the vendor. On Is dis- 


iso material ingredient in the contract 
the right to enforee specific perform- 
ance ceascs upon the dcath of the per- 


son With whom the contract. is made, 
& cannot be claimed by his legal repro- 
sentative.—MoOHENDRa NATH 


SPECIFIC PERFORMANCE. 


covering from her answer that she was a married 
woman the bill was amended by making her hus- 
band a party. An allegation was introduced that 
she had separate property sufficient to answer the 
suit, & her trustee was also made a party :—Held : 
(1) the contract could be enforced against the 
separate estate; (2) the proper form of decree in 
such a case is to declare that the purchase-money, 
interest, & costs are chargeable on the married 
woman’s separate estate, & the ct. does charge the 
same accordingly, & then to direct an inquiry of 
what the separate estate consists, & in whom the 
same is vested.—Picarp v. Hinge (1869), 5 Ch. 
App. 274; 18 W. R. 178, LC. & L. J. 
Annotations .— As_to (2) Apld. Davies v. Jenkins (1877), 
6 Ch. D. 728. Expld. Pike v. Fitzgibbon, Martin v. Fitz- 


gibbon (1881), 17 Ch. D. 454. Generally, Mentd. Penley 
v, Anstruther (1883), 52 L. J. Ch. 367. 


1009. Person adopting contract by conduct 
—Provision in contract excluding demand against 
him.]|—Jf a person, not originally a party to an 
agreement, acts under it, & professes to render 
accounts & make payments according to its pro- 
visions, a bill for the performance of it may be 
maintained against him, cven though the original 
agreement stipulated that it was not to extend to 
create any demand against him.—CocKELL v. 
WHITING (1824), 3 L. J. O. S. Ch. 6. 

1010. ~_--- Owner of ship——Contract be- 
tween master & crew.|—Articles of agreement are 
executed between the crew of a vessel, of the one 
part, & the captain of the other part, containing 
a stipulation, that the seamen are not to have any 
demand against the owner of the ship: the owner 
subsequently acts under the agreement, &, in 
pursuance of it, makes payment to the seamen out 
of the proceeds of the cargo :—Held: the owner, 
by such conduct, becomes a party to the agree- 
ment, & a bill for the performance of the agreement 
may be maintained against Jiin.—GOSTLING v. 
SmirH (1824), 3 J. O. S. Ch. 5, 

1011. -- -- Person not party to contract.]— 
An agreement. by feme, when sole, that if she die 
without issue, she would Ieave S. £500, or the 
land. Decreed the agreement to be performed 
against the husband, who was devisee of the wife. 
—GOILMERE v. BATTISON (1682), 1 Vern. 48; 23 
Ik. R. 8013 sub nom. GOYLMER v. PADDISTON, 2 
Vent. 358, L. C. 

Annotatwns :— Distd. De Varkin, Hill 7 Schwarz, [1892] 
3 Ch. 510. Refd. Price v. Powel (1729), 1 Barn. K. 8B. 
201; Synge v. Synge (1894), 70 LT. 221, 

1012. ------ ---—- Person interested under informal 
agreement.|—-The extrix. of a lessee agreed to sell 
to A. the residue of her term, except a day, & the 
fixtures on the premises for £400. This agreement 
was entered Into by the extrix. without advice & 
there was no written memorandum of it except a 
letter written by the extrix. to her own solr. a few 
hours afterwards. Subsequently the landlord 
knowing that there had been a negotiation, if not 
an agreement, between the extrix. & A. agreed 
with her for the purchase of the residue of the term 
for £550. A. on hearing of this offered the extrix. 
if she would complete her contract with him £1,000 
as purchase-money & indemnity against any pro- 
ceedings on the part of the landlord. She accepted 
the offer, & demised the premises to A., for the 
whole term wanting a day :—/eld: (1) the original 
agreement, if any, with A. was such in its nature 
& circumstances as not to be of any validity in 
equity unless the price was shown to be cqual or 
more than equal to the value of the property ; 
(2) as this was not shown the landlord was entitled 








JLE vw. KALY PRosAD JonURI (1902), 
T. L. R. 30 Cale, 265 ; 7 C. W. N, 229.- 
OOKER- IND. 
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to a specific performance of his agreement not only 
against the extrix. but against A.—Goopwin », 
FIELDING (1853), 4 De G. M. & G. 90; 1 W. RR, 
343; 48 E.R. 441, L. JJ. 

1013. ———.|—-The registered owner under 
a Colonial Land Registry Act of an “ absolute 
fee’ in certain land in the province entered into 
an agreement to scll it to first resp., who there- 
upon registered himself under that Act as owner of 
a ‘‘ charge ’’ upon the land. Appit. claimed to be, 
& unless precluded by the Act, was entitled to the 
land under an unregistered conveyance made by 
the vendor before registration of the ‘‘ absolute 
fee.’ Resps., second resp. being a sub-purchaser, 
claimed specific performance of the agreement of 
pale against the vendor & applt., & the latter 
counterclaimed for a declaration of her title & for 
rectification of the register. At the trial the un- 
registered conveyance was put in & evidence was 
siven that the vendor in an affidavit, & by verbal 
testimony in previous proceedings, had admitted 
the title of applt.; the vendor did not defend the 
counterclaiin :—Held: resps. were not entitled 
to a decree for specific performance against appl. 
as she was not a party to the agreement of sale.— 
IIowarp v. Minur, [I9ISJ ALC. 3183 841. 5.P.C. 
49; 1121. T. 408, 2.6. 

Annotation .—Reid. Central Trust & Safe Deposit Co. v 

Snider, (1916) LA, OC. 266. 

1014. ----- Party with notice of contract.|— 
TIOLLOWELL, Kink & Mrerry v. ABNEY, ABNEY & 
KENDATL (1663), Nels. 503; 21 EK. R. 7893; sub 
nom. MERRY +, ABNEY, ABNEY & KiNDALL, | 
Cas. in Ch. 383 Freem. Ch. 151. 
winnotations -—Refid. Penn v. Browne (1697), 





rreem, Ch, 


214, le Neve rv, Le Neve (1747), 1 Ves. Sen 61. 

1015. -~.}--DANIELS v. Davison, No. 
L870, poat. 

1016. -—-- -——..]—-A. made an equitable mte. 


of certain prenuses to B., & he afterwards entered 
into an agreement to grant a lease of the premises 
to C., who had notice of the prior charge. <A. 
became bkpt. before the lease was executed, & on 
the petition of B., an order in bkpcy. was made, 
under which the premises were sold, & B. became 
the purchaser, & retained the amount of his equit- 
able mitge. out of the purchase-money :—/Jeld : on 
a bill filed by ©. for specific performance of the 
ugreement. BK. having become the purehaser, & 
thereby united his equitable mtge. with the equity 
of redemption, was bound to perform the agree- 
ment.——SMITH v. PruLiips (1837), 1 Keen, 694; 6 
J. Ch 258; 18 1. HR. 474. 

1017. ——- _ ----.| - lf a vendor contract) with 
two different persons for the sale to each of them 
of the same estate, the ct. will, primd facie, enforce 
the contract which was first made; & if the party 
with whom the second contract was made should, 
after notice of the first contract, procure a convey- 
ance of the legal estate in pursuance of the second 
contract, the ct. will, in a suit for specific per- 
formance by the first purchaser against the vendor 
& the second purchaser, decree the latter to convey 


1014i. Ayainst whom—WDParty with 


covenant for mart nanec.J— Me 
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the estate to pltf.—Potrrer v. SANDERS (1846), 6 

Tiare, 1; 67 E. R. 1057. 

Annotations -—Mentd. British & American Telegraph Co. 
® Colson (1871), L. R. 6 Each. 1083 Jee Impertal Land 
Co. of Marseilles, Harris’ Case (1872), 7 Ch. App. 587; 
Honsehold Fire Insee. v. Grant (1879), 4 Ex. D. 216, 


1018, -—— -|—When a man is of right in 
possession of a corporeal hereditament, he is 
entitled to impute knowledge of that possession to 
all who deal for any interest in the property, & 
persons so dealing cannot be heard to deny notice 
of the title under which the possession is held. 
Nor 1s it: necessary that such possession should be 
continually visible or actively asserted. Where 
therefore the purchasers of mines took possession 
under the agreement for purchase without any 
conveyance : —Held: a subsequent purchaser of 
the Jand without any exception of mines took with 
notice of the agreement, & was bound specifically 
to perform 1t.—HOLMEs v. POWELL (1856), 8 De 
G. M. & G. 572; 44 H.R. 510, LL. JS. 
winnotation .-—Mentd. Cavander ec. Bultec! (1873), 29 L. T. 


710, 

1019. -|--In the case of contracts 
relating to land, as in all other contracts, equity 
enforced them, not only as against the man who 
entered into them, but... as against persons who 
took his estate with notice of the contract, or 
trust, or obligation, with which he, had bound 
his estate (JAMES, L.J.).—-GREAVES », TOFIELD 
(1880), 14 Ch. D. 563; 50 L. J. Ch. 118; 48 1. T. 
100; 28 W. R. 840, C. A. 

.tnnotations :-—Refd. fe Monolithic Building Co., Tacon 1, 

The Co., [1915] 1 Ch. 613. Mentd. Jay rv. Johnstone, 

11893) 1 Q. B, 25; Fostor ev. G. WK. Ry, (1920) 2 K. 4B. 


1020. Devisees of party.]|—-BIRMINGHAM 
CANAL Co. v. CarTwrianyr, No. 1002, ante. 

-~ Commissioner of Woods & Forests.]—Sce 
CONSTITUTIONAL LAW, Vol. XL... p. 585, No. 8614. 

- - ~ Infants.| —Sce Inrants, Vol. XXVIII, p. 
162, No. 199. 

—~.-~ Trustee in bankruptcy.|—Sce BANKRUPTCY, 
Vol. V., p. 903, Nos. 8111-8114. 

- --- Personal representatives.|—See MxECcUTORS, 
Vol. XXIV., p. 623, Nos. 6520-6530. 

---— Agreements between landlord & tenant.|— 
See LANDLORD & TENANT, Vol. XXX., pp. 3381, 
401-401, Nos. 450, 451, 644-674; Vol. XXXL, 
p. 70. Nos. 2170-2178. 

——-— Marriage settlements.|—See SeTTLEMENTS, 
Vol. X1., pp. 481, 482, 490, 491, Nos. 3802, 303, 
381-385, 











Sect. 4.—PARTIES. 
SuB-SECT. 1.—PARTIES TO THE CONTRACT. 

1021. General rule.J—To a bill founded on a 
contract, the parties to the contract are, in general, 
the only necessary partics.—H UMPHREYs v, HOLLIS, 
Down v. Honiis (1821), Jac. 73; 37 B. R. 777. 

1022. ——--.]-—TASKER v. SMALL, No. 1042, post. 

1023. — - .|—-J’o a common bill for the specific 
performance of a contract of sale, the parties to 


enable him to sue in equity for 


natice of contract.J—BAXTER ». ROO 
(1912), 81 W. 1. R. 892; 5 TD. Lh, 
7643; 2W. W. 1. 786.--CAN, 

a. Sheriff.]—Semble: the ct. 
will entertain a bill to compel a 
sheriff to convey property sold under 
an execution; but the exccution 
debtor must be made a_ party.—- 
a av. Smiru (1855), 5 Gr, 208 —- 


f, Tenant a tail.J—A_ deercee 
fur specific performance will be made 
against ow tenant in tail— GRAmAM v. 
GRAAM (1858), 6 Gr. 372,—CAN. 


g.-——- Purchasers with notice of 


v. McCasnILi (1886), 12 0. R. 783,-— 
CAN. 

h. —-— Managng dircctor of com- 
pany signing contract without per pro- 
curation suynature.} — LAITCHVIELD 1. 
SASKATCHEWAN & BaTrLE RIVER LAND 
& DEVELOPMENT Co. (Sask.) (1908), 
7 W.L, RR. 475.— CAN, 


PART V. SECT. 4, SUB-SECT. 1. 


Fok. Person not in poasesmon of miner's 
right.|--As between vendor & pur- 
chaser of a mining claim it is not 
necessary that the purchaser should 
be the holder of a miner’s right to 


Specie performance, it being sufficient. 
if the vendor have one, & in the absenee 
of evidence either way, the ct. will not 
presume that the vendor had not a 
ininer’s right.—-LEARMOUTH v. MORRIS 
oe? 6 W. W. & A’B. (iq.) 74.—~ 
AUS. 


]. Personal representative of pur- 
chaser.}—In procecding against the 
heir-at-law of a purchaser for specific 
performance or rescission of the con- 
tract, the personal representative of 
deceased is @ necessary party, even 
though an eror, de son tort is a deft., & 
though letters of administration had 
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Seel. 4.—Parltics 2 Sub-secls, 1 & 2, A. 

the contract are the only proper parties.—Woov 
v. WHITE (1839), 4 My. & Cr. 460; 8 L. J. Ch. 209 ; 
8 Jur. 117; 41 E.R. 178, LC. 

Arnreton :--~Mentd. Ferrand v. Wilson (1845), 15 L. J. Ch. 








1024. ——-.]-—Pracock v. PENSON, No. 370, 
ante. 
1025. .j—Although, in ordinary cases of 





specific performance, the parties to the contract 
are the only proper parties to the suit, yet, if the 
settlement had been purely voluntary, the persons 
interested under it would have been properly made 
defts.; for in their absence the question whether 
it was voluntary or for value could not have been 
tried.—TOWNEND v. TOKER (1866), 1 Ch. App. 
446; 35 L. J. Ch. 608; 14 L. T. 53813; 12 Jur. 
N.S. 477; 14 W. R. 806, L. JJ. 


Annotations :—Mentd. Rosher v. Williams (1875), L. It. 20 
Eq. 210; Crossman 1, It. (1886), 18 Q@. B. D. 256; Bird 
v. i, R. Comrs. (1924), 12 Tax Cas. 785. 


1026. .|—-Bill by unpaid vendors against 
two railway cos., the purchasers & their lessecs, in 
possession of the land, for specific performance of 
the contract :—Held: the lessces were properly 
made parties. 

Ordinarily, a person not being a party to tho 
contract ought not to be brought before the ct. 
But it is otherwise where possession is sought by 
the bill, & the person in possession will be affected 
by the decree (STUART, V.-C.).—WINCHESTER 
(Bp.) v. Mip-Hants Ry. Co. (1867), L. R. 5 Eq. 
17; 371. J. Ch. 64; 17L. T. 161; 32 J. P. 116; 
16 W. R. 72. 

Annotations :-—Folld. Goodford v. Stonehouse & Nails- 
worth Ry. (1869), 38 L. J. Ch. 307; Marling v. Stonchouse 
& Nailsworth Hy. (1869), 38 T.. J. Ch. 306. Refd@, Drax 
v. Somerset & Dorset Ry. (1868), 38 L. J. Ch. 232. 


1027. -|-——Specific performance can only be 
decreed between the parties to the original con- 
tract or those claiming undcr them. A lessee of 
premises covenanted with his underlessecs of part, 
that in case he obtained an extension of the term 
or a renewal of his lease, he would give to the 
underlessees a like rencwal or extension of his 
under term. A lease was subsequently taken from 
the ground landlord for an extended term in the 








not been issued before the filing of the 


maintaim a suit for specitle perform- 


SPECIFIC PERFORMANCE. 


name of a trustee for the separate use of the lessee’s 
wife. The underlessees filed this bill against the 
lessee, his wife, & her trustee, charging that the 
extended lease had been taken in a trustee’s name, 
in order to defeat their rights under the lessee’s 
covenant, & praying that the wife & her trustee 
might be decreed to grant an undcrlease to the 
pitis. for the extended term :—Held: the relief 
sought could not be given, as the suit was virtually 
one for specific performance against persons who 
were not partics to the original covenant or con- 
tract to renew the underlease.—LUMLEY v. TImMs 
(1873), 28 L. T. 157; 21 W. R. 319; affd., 28 L. T. 
608 ; 21 W. R. 494, L. C. 

1028. —~—.] —The old practice under which, in 
suits for specific performance, the parties to the 
agreement were the only necessary parties to the 
suit still holds good. 

Where, therefore, in an action for specific per- 
formance of an agreement to purchase lands deft. 
applied, under H.S.C., Ord. 16, r. 13, that certain 
persons, who had claimed the property, might be 
added as defts. in order that all questions of title 
between pltfs. & such persons might be determined, 
the ct. refused to grant the application, on the 
ground that the presence of such persons was 
unnecessary to decide the question whether pltf. 
could or could not make a good title to the pro- 
perty.— Harry v. Davey (1876), 2 Ch. D. 721; 
45 1. J. Ch. 697; 34 L. T. 8425 sub nom. HARVEY 
vy. DAVEY, 24 W. RR. 576. 

1029. Covenant with trustee-—Trustee necessary 
party -—-Action on covenant by persons interested. |— 
Upon a bill for a specific performance of a covenant 
under hand & seal with A. for the benefit of B., 
A. must be a party to the suit. But if it had been 
only a promise, either A. or B. might have brought 
the action.—CooKkEk v. CooKE (1687), 2 Vern. 36 ; 
1 Eq. Cas. Abr. 73; 23 71. R. 684, L. C, 

Annemtion :—Mentd. Oates v. Jackson (1741), 7 Mod. Rep. 


1030. -.|—In a bill to compel the per- 
formance of a covenant to surrender a copyhold 
estate to A.,in trust for others, A. must be a party. 


bill.—O’NFalL ve. MCMAHON (1851), 2 
Gr. 145.—CAN. 

m. Ieir-at-law of purchaser missing 
—Whether administration of  heir's 
estate dispensed  unth.}—BURNS  v. 
CANADA Co. (1859), 7 Gr. 587.—CAN. 


n. infant heir.J—Where, in a suit 
by personal representatives of a vendor 
for the specific performance of the 
contract of sale, an infant heir was 
joined as a co-pltf., the ct. rofused to 
made a decree, although the bill had 
been taken pro confesso against deft., 
the purchaser, & ordered the case to 
stand over, with a viow to the pltfs. 
amending their bill, by making the 
infant a aria deft., in order that the 
contract might be established against 
himn.—HaMILTON v. WALKER (1865), 
12 Gr, 172.—CAN. 

o. Personal representatives of ren- 
dor.J—ADDAMAN tv. STouUT (1867), 13 
Gr, 692.—CAN. 

p. Husband & wife.J-—A bushand 
& wifo may jointly maintain one bill 
for specific performance of a covenant 
made by them for the sale of the land 
of the wife; but the wife must suo 
by her next friend,— JEssor v,. MCLEAN 
(1868), 15 Gr. 489.—-CAN. 

q. ——.] — LOUGHHAD 1, 
(1880), 27 Gr. 387.-—-CAN. 

r. -]}— Mutz v. Murr (Alta.) 
(1914), 26 W. L. R. 711.—CAN, 

t. ——.]—- Husband & wife may 


STUBBS 


ante of an agreement by them with a 
third party, to sell him lands of which 
the husband is scised in his wife's 
right —IENLLLY vt. ANDERSON (1851), 
1d, Ch. R. 706; 4 Ir. Jur. 33.--IR. 


a. Vendor ejecting hers of pur- 
chaser.}—Where a vender brought 
ejectment & turned the heirs of the 
vurchaser out of possession :— Feld: 
e had disabled himself from coming 
to the ct. for specitic performance, & 
could only do go, in order to bind their 
interest Iu such ao manner as to render 
the property saleable. HAWN v. 
CASHION (1873), 20 Gr. 518.—CAN, 


b, Next friends of married women.) 
—Where the vendors, pltfs, in an 
action for the spocific performance of a 
contract for sale of land, were married 
women, & their husbands were joined 
as co-pltfs.. & deft. demurred ore 
tenus, on ground of misjoinder of 
parties, leave was given to amend by 
inaking the husbands defts., or by add- 
ing next friends for the married women 
as co-plitfs.—YOuNG v. KOBERTSON 
(1880), 2 O. R. 434.—CAN, 

c. Agent.}—Where an agent makes 
a contract for the purchase of land 
in his own name, the vendor knowing 
that the agent is acting for another 
badges whose name {ia not disclosed, 
he agent cannot maintain an action 
in his own name against the vendor 
for specific performance of the con- 
tract.—SmiTir «. Fitarnes (1903), 23 


‘parties ure 


—CorE v. Parry (1821), 2 Jac. & W. 538; 37 
K. R. 733. 
Gi TV. 108, 56 QO. bh. kk 238, 2 
O. W. lt. 19.—CAN. 
d. Person having Tegal & person 


hawmng equitable interest in the property | 
— Murer». Morrarr (1908), 6 KH. L. R. 
491,.—CAN. 

e. Purchaser from origeunal vendor- - 
Land out of the jurisdiction. |—Speeltic 
performance of an agreement for the 
sale of land situate out of the juris- 
diction may be decreed where the 
within the jurisdiction, 
even agaist a purchaser from the 
original vendor, if he has notice of the 
agrecmcnt.~-SMITH vw. FERN&ST (No. 2) 
(1912), 22 Man. L. R. 363; 20 W.L. RB. 
772; 21 W. J. KR. 483s 1 W. WLR, 
1250; 2 W. W. R. 498; 3 DL. hk. 
736.---CAN., 

{f. Vendor.J}—-A vendor of land may 
in his own name suc the vendee for 
specific performance of the contract 
of sale, notwithstanding the fact: that 
he has assigned ajl moneys duc & 
accruing in respect of such contract, & 
that whether the assignment amounts 
to an absolute assignment within the 
meaning of Judicature Ordinance, 
8. 10 (14), or not. —MAGRATII v. COLLINS 
GEG 2) (Alta.), (1917) 1 W. W. It. 487. 


g. Right of one party to contract— 
To compel other parties to pay money to 
third party.}—One party to an agree- 
ment cannot by an action for specific 
performance compel hin co-parties 
thereto to pay money to a third party 


Part V.—PROCEEDINGS For Sprorric PERFORMANCE. 


1031. ——- Acting on behalf of company — 
Members of company necessary parties.]|—Demurrer 
allowed to a bill for the specific performance of 
an agrecinent for a lease entered into by the 
trustees of a numerous co. for the use of the co., 
because none of the members of the co. were parties 
to the bill.—DovuG Las v. HorsFaLlL (1825), 2 Sim. 
& St. 184; 57 E.R. 3165. 

1032. Covenant with co-trustees—One co-trustee 
not duly appointed—Joinder with co-trustees—As 
co-plaintiff.|—-Testator devised his real estates to 
A., B., C. & D. & their heirs, on certain trusts 
which required the legal estate to be vested in 
them, & gave a power of sale to them or the 
survivors or survivor of them, or the heirs of the 
survivor, & declared that their or his receipts or 
receipt should be a good discharge to the purchaser, 
&, if any of them should die or decline to act, that 
it should be lawful & he thereby willed & directed 
that the survivors of them should, immediately 
or within two months afterwards, by any deed, 
nominate some fit person to be a trustee in his 
place. D. died; & A. & B. by one deed, & C. by 
another, both of which were executed more than 
two lunar months, but less than two calendar 
months after D.’s death, nominated a new trustee, 
but did not convey the legal estate to him. A., 
B., C., & the new trustee agreed to sell the estates 
to M., who objected to complete his purchase, 
first, because the appointment of the new trustee 
had not been made within two lunar months, 
secondly, because it had not been made by one 
single deed, & lastly, because the power of sale 
was suspended during the vacancy in the trust :-— 
Held: the new trustee, though not duly appointed, 
might join with A., B. & C. in a suit for a specific 
performance.—-WARBURTON wv. SANDYS (1845), 
14 Sim. 622; 14 1.3. Ch. 4313; 51. T. O. 8. 262 ; 
9 Jur. 503; 60 1. R. 499. 

Annotations + ~-Refd. Welstead v. Colville (1860), 28 Beav. 
537. Mentd. Ze Bucon, Toovey v. Turner, [1907] 3 Ch. 
475; Re Bayley-Woithington & Cohen's Contract, 
(1908) 1 Ch. 26, 

1033. Agreement with company—Enforcement 
through representative—Treasurer & directors.|— 
A joint-stock co. established by Act of Parliament, 
vesting in them all property then belonging to 
them, & authorising them to bring actions in the 
name of their treasurer for the time being, having 
purchased an estate pending a suit against the 
vendors, to compel the specific performance of an 
agreement to grant a lease of part; on a bill by 
the vendee against the treasurer & directors, pltfs. 
were declared cntitled to a lease, & the treasurer 
was enjoined from disturbing their possession, 
though the rest of the proprietors, being very 
numerous, were not parties; but no decree could 


pursuant to mutual covenants to do so. WILKINSON t. 


GANGADHAK 
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be made for the execution of a lcase.—MEUX v. 
Manrby (1818), 2 Swan, 277; 36 E. R. 621. 
Annotations : —Consd. Small v. Attwood (1832), You, 407. 

Apprvd. Attwood v. Small (1840), 6 CL & Fin, 523, n. 

Consd. Taff Vale Ry. v. Amalgamated Soc. of Railway 

Servants, [1901] A. C. 426. Refd. Markt ». Knight 3.8. 

Co, Sale Frazar v. Knight S.S. Co., [1910] 2K. B. 1021; 

Hardio & Lane v. Chiltern, [1928] 1 K. B. 663. 

1034, —. ---_ Directors—Agreement made by 
agent.]—'l'o a suit by the directors of a joint-stock 
co., on behalf of themselves & all other share- 
holders, seeking to have the benefit of an agree- 
ment entered into by an agent of the co., it is not 
necessary that all the shareholders should be made 
parties.—TAYLor v. SALMON (1838), 4 My. & Cr. 
1384; 8 Sim. 449; 41 TB. R. 53, 1... C 
Annotations -——OConsd. Nelthorpe v. Holgate (1844), 8 Jur. 

551; Mozley v. Alston (1847), 1 Ph. 790. Refd. Wall- 

worth v. Holt (1841), 4 My. & Cr. 619; Carter v. Palmer 

1842), 8 Cl. & Fin. 657; Carlislo v. S. KE. Ry. (1850), 1 

ac. & G. 689; Fawcett 7. Laurie (1860), 1 Drow. & Sm. 

192. Mentd. Dale v. Hamilton (1846), 5 Hare, 369; 

Luddy’s Trustce v. Peard (1886), 33 Ch. D. 500. 

Liability of personal representative on death of 
party.]|—See EixEcuTors, Vol. XXIV., p. 644, Nos. 


6704-67086. 








SuB-SECT, 2.—-STRANGERS TO THE CONTRACT. 
A. In General. 


1035. Sale of settled estate—--Wife & children 
interested under marriage settlement.|——-A hus- 
band reserves to himself a power by his marriage 
settlement, to sell the estate, which is settled, 
provided he settles other lands of a certain value 
to the same uses. Ile does settle other lands of 
that value accordingly, & then sells the lands which 
were onginally purchased. The husband brings 
a bill against the purchaser in order to compel him 
to complete his purchase. The wife & children 
must be made defts. to this bill.--LAMPLUGH v. 
HeBDEN (1740), Barn. Ch. 371; 27 E. R. 688, 
1. ©. 3 subsequent proceedings (1741), Dick 78, L. C. 

1036. Sale of land—Stewards & receivers.| --- 
To a bill against a vendor for a specific performance 
his stewards & receivers ought not to be made 
parties.—M‘NAMARA v. WILLIAMS (1801), 6 Ves. 
1433; 31 E. R. 982, L. C. 











Annotations :—Distd. Wilson v. Clapham (1819), 1 Jac. & W. 
36. Mentd. A.-G. v. Chesterfield (1854), 18 Beav. 596. 
1037. Tenants of land.|-—ROBERTSON v. 


GREAT WESTERN Ry. Co., No. 1066, post. 

1038. ------ Purchasers of separate lots.|—T'wo 
houses, held under one lease, were sold in separate 
lots, & it was stipulated that the purchasers should 
be parties to each other’s assignment :—Ield: 
the purchaser of Lot 2 was not a necessary party to 
a suit for specific performance against the pur- 


performance & for an order that B. 
convey to him on payment of the 


SIRKAR 


—-BELGO-CANADIAN LKEAL ESTATE Co., 
Lirp, v. ALLAN (Man.), (1925) 1 D.L. RR. 
41; {1924) 3 W. W. R. 833.—CAN. 

h. One of two oumnere of undivided 
half interests in land.}—-Where the two 
owners of undivided half interests in 
land join in giving a stranger an option 
to purchase the wholo interest & the 
option is accepted, one of them may 
ecorapel spccific peanaeee if the 
other, on refusing to join in tho bringing 
of the action, is made a deft, thereto.— 
VITALY v. BRYAN (Alta.), [1926] 3 
W. W. BR. 785.-—CAN. 

k. Reeceiver.}-—-Where the receiver in 
a suit had, by order of ct., sold cer- 
tain property in the suit, & had 
execu the contract of sale in his 
own name, a pliant praying for specific 
performance against the purchaser for 
refusing to complete the contract was 
admitted with the receiver as co-plitf., 
he having obtained leave to sue.— 


(1871), 6 B. L. R. 486.— IND. 

1. Some of jownt-contrackes against 
wish of others.) --Under a single contract 
to convoy Jand to several persons, It is 
not open to somo of the Joint con- 
tractees to enforce specific performance 
of the contract if the other contracteos 
refuse to have specific performances. --— 
SAFIUR RAHMAN v. MAHARAMUNNESSA 
Brat (1897), I. L. i. 2 Cale. 832.-— 
IND. 


PART V. SECT. 4, SUB-SECT. 2.—-A. 

m. Sale of land-—Sub-purchaser on 
default of purchaser.}—A purchaser of 
land froin A., whose oulv title to the 
land is under an agreement of purchare 
from B. the owner, may, after default, 
of A. in carrying ont his contract with 
B., on notifying B. of his Jnterest & 
tendering the full amount owing to 
him by A. if it be refused, maintain an 
action against both A. & B. for specific 


amount due under his agreement with 
A.--SVEINSSON t. JENKINS (1911), 21 
Man. L. It. 716.—CAN, 

n. Owner stunding by when 
turd person enters unto control. }—Where 
the owner of an estate stands by & 
allows a third pcrson to appear as 
owner, & to enter into a contract as 
3uch, the owner will be decreed spect- 
fically to perform such contract.-—— 
Davis v. SNYDER (1850), 1 Gr. 134.—- 
CAN. 








oO. Executors & trusteea.]—A 
vendor devised his estate to trustees, 
&, on a division among the cestuis que 
trust, the trustees conveyed to one of 
them the sold property These facts 
appeared on a bill by the purchaser 
aguinst the grantee for specific per- 
formance. Defta, set up by answer 
that. the exors, & trustees were neces- 
sary parties. The objection was 
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Sect, 4.—Parlies: Sub-sect, 2, A., BL & 


chaser of Lot 1.—PATERSON v. LONG (1842), 5 
Beav. 186; 49 KE. R. 5483 subsequent proceedings 
(1843), 6 Beav. 590. 

1039. ——--- Person interested in subject-matter 
by contemporaneous contract.] —A bill brought by 
a purchaser for the specific performance of an 
agreement to sell Lot A., as described in the 
particulars of sale, was resisted by the vendors 
on the ground stated, in thcir answer, that by an 
arrangement, to which pltf. was a party, part of 
Lot A., as desembed, was deducted from that lot 
and added to Lot B.:—Held: pltf. on amending 
his bill & putting in issue this averment, was 
bound to make the purchasers of Lot B. defts. to 
the suit.—Mason v. FRANKLIN (1842), 1 Y. & ©. 
Ch. Cas. 239; 62 BB. R. S71. 





1040. Person in possession.]-—-W1NCHESTER 
(Be.) v. Mip-Hants Ry. Co., No. 1026, ante. 


1041, —--- Sub-sales & purchases—-Joinder of 
sub-vendor orsub-purchaser.]~—-Vendors, to their bill 
against their purchaser for specific performance of, 
or for rescinding the agreement, made a sub- 
purchaser a deft. ; & the sub-purchascr afterwards 
filed a bill against his vendor for specific perform- 
Hie of his agreement, & made the original vendors 

efts. 

A demurrer by the original vendors to the sub- 
purchaser's bill, was overruled on the ground that 
they had made him a deft. to their bill —FKENWIcK 
® BULMAN (1869), L. R. 9 Eq. 165; 21 0. 'T. 628 ; 
18 W. k. 179. 

1042. Sale by mortgagor -—— Mortgagee.|-—No 
persons ought to be made parties to a suit. for 
specific performance of a contract for the sale of 
an cstate except the parties to the contract. 

When a bill for specific performance is filed by a 
person who has contracted to purchase the 
absolute legal & equitable interest in a mtged. 
estate from the supposed owner of the equity of 
redemption, neither the mtgee. nor a person who 
claims an interest in the equity of redemption, but 
has not joined in the contract, can be made deft. 3 
& the circumstance that the mtgee. does not object 
{o being made a party, but requires the sanction 
of the person so claiming an interest in the equity 
of redemption before joining in the conveyance, 
does not make that person a proper party.-— 
TASKER v. SMALL (1837), 3 My. & Cr. 63; Coop. 
ae Cas, 255; 71. 5. Ch. 19; 1 Jur. 986; 40 1. R. 

8. 


Annotations -—Consd. Cutts » Thodey (1844), 21. T. O. 8, 
474. Distd. West Midland Ry. v. Nixon (1863), 1 Hem. 
& M. 176. Apld. De Hoghton v. Money (1866), 2 Ch. 
App. 164, Fenwick rv Bullman (1869), L. ROY eq. 165, 
Faunley ». Timms (1873), 28 L T. 157.) Refd. Roberts vr. 
Marchant (1843), 13 Lo J. Ch. 563; Nelthorpe +. Holgate 
(1844), 1 Coll. 203, Bird 2. G. KE. Ry. (1865), 19 CG. OB, 
N. 8S. 268 Aberaman Irouworks + Wickens (1868), 4 
Ch App. 101) oF. Jk Comrs, ». Angus, The Same vr. Lewis 
(1889), 23 Q. B.D. 579; Richards v. Pryse, [1927] 2 
kK. B. 76. 

1043, — Person interested in equity of re- 
demption.]-—TASKER 1. SMALL, No. 1042, ante. 

1044, Sale under power in mortgage-—Adminis- 
tratrix of equitable mortgagor.;—An _ cquitable 
mtgee. having taken from the administratrix of 
the mtgor. a legal mtge. containing a power 
of sale & having filed his bill to enforee specific 
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performance of a contract for sale under the 
power, the ct. declincd to entertain in the suit in 
the absence of the administratrix é the parties 
beneficially interested under the mtgor.— SANDERS 
v. RICHARDS (1846), 2 Coll. 568; 63 E.R. 864. 

Annotation :-—-Refd. Cruikshank v. Duffin (1872), L. R. 13 

iq. 555. 

1045. ——— Persons beneficially interested under 
mortgagor.]—SANDERS v. HKICHARDS, No. 1044, 
ante. 

1046. Covenant to disentail—Judgment creditors 
of tenant in tail.|—To a bill by the covenantee for 
specific performance of a covenant entered into by 
a tenant intail im remainder, to disentail the estate 
after the decease of the tenant for life, Judgment 
creditors of the tenant in tail, whose debts have 
been made charges on his estate, under Judgments 
Act, 1837 (c. J10), are not necessary parties.— 
PETRE v. DUNCOMBE (1848), 7 Hare, 24; 17 L. J. 
Ch. 870; 12 1.7. 0.8.41; 12 Jur. 261; 68 E.R. 
10. 

1047. Sale by tenant for life—Action against 
tenant for life in remainder.|—The ct. will not 
decree specific performance of a contract entered 
into with a tenant for life for sale of parts of a 
settled estate in a suit against a tenant for hfe in 
remainder alone.—NORTH STAFFORDSTHURE Ry. 
Co. v. LAWTON (1863), 3 New Kep. 31. 

1048. Sale to railway company-—-Amalgamated 
company.|— Bill by a vendor for specific perform- 
ance of a contract to sell land to the M. K. Ry. co. 
alleged that, since the date of the contract, which 
had not been completed, the M. K. Ry. co. had 
become amalgamated with the S. KH. co., & prayed 
rchef against the two cos., or one of them. De- 
murrer by the S. 1. co. to the bill, on the ground 
that they had not purchased the habilities of the 
M. K. Ry. co. overruled.--ILAcKER v. Mip Krenr 
Ry. Co. & SouTH EASTERN Ry. Co. (1865), 12 
L. T. 699: 11 Jur. N.S. 634, 

1049. - —- - --.]--In a suit for the specific 
performance of a contract against a co., who 
stated in their answer that since the filing of the 
bill they had become amalgamated with another 
co. under a different title, the et. refused to decree 
specific performance until the amalgamated co. 
had been made a party to the suit by amendment. 
—Powys v. Snriwspurny & PoTrerivs JUNCTION 
Ry. Co. (1867), 15 L. T. 602. 

1050. Lessees of company.) ~WINCHESTER 
(Bp.) v. Mip-lants Ry. Co., No. 1026, ante. 

1051. — Other company working line.|—A 
railway co. working the line of another co., under 
parliamentary powers, is a proper & neccssary 
party to a bill for specific performance, filed by an 
unpaid vendor against that other co., & must bear 
its own costs of the suit.—GOoOpFORD v. STONE- 
HOUSE & NAILSWORTH Ry. Co. (1869), 38 L. J. Ch. 
307; 20 L. T. 1873 17 W. &. 515. 

1052. -- — .!—The S. Ry. co. purchased 
lands from (., & agreed to erect a station at A., & 
that the trains should stop there for passengers 
& luggage. They entered into possession of the 
lands before the conveyance was executed, but 
did not erect a station, & C. served a writ of 
ejectment upon them. The 8. co. then filed their 
hill against. C. praying for the specific performance 





overruled —-BUTLER v. CHURCTE (1871), 
18 Gr. 190.—CAN. 


p.- ——, }—-RUsSsSELL?. ROMANES 
(1879), 3 A. It. 635.—CAN. 


q. —-——- Wafe of vendor.J— SAMPSON 
v. Tomas (Alta.), [1925] 1 W. W. OR, 
101% —-CAN. 

r. Proposed acceptor of bill.) —A 
claim was compromised, the creditors 
agreeing to recelve in satisfaction part. 


of the debt secured by acceptances of 
B. indorsed by C., who were not parties 
to the contract. Before the acecpt- 
ances were given a bill was filed by the 
debtor & proposed acceptor for the 
specific performance of the agree- 
ment —Held: the latter was im- 
properly joined as co-pltf.— HART- 
SHORE v. GORE BANK (1867), 13 Gr. 
187,.---CAN. 


t. Vendor's heir.}—-The principle of 


the Droit de Retrart (as formerly oxist 
ing in Jersey) is to place the person 
exercising the right in tho same situa- 
tion as the vendco; but by the law 
of Jersey the heir is not bound to 
perform the stipulations of an original 
coutract where it is personal, where. 
thorefore, a contract was of a mixed 
nature, the price of the purchase being 
to be paid partly in money & partly 
in sorvices ‘-—Held: such contract 
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of the contract. A decree was made ordering 
specific performance, & that C. should execute a 
proper conveyance of the lands, & that such con- 
veyance should contain a covenant by the S. co. to 
erect the station, & that trains should stop there 
for passengers & luggage. This conveyance was 
duly executed. Under Acts of Parliament of 
1867 and 1873, confirming agreements between 
the S. co. & the L. S. W. co., the latter co. were 
empowered to take a lease for 1,000 years of the 
S. railway, & to work it, & were, during such lease, 
to be liable to all duties & obligations to which the 
S. co., if the Acts had not been passed, would be 
subject & liable. No station was erected. On 
bill filed by C. against both cos. :—Held: though 
the lL. S. W. co. were necessary parties to the suit, 
no case whatever had been made out against them 
inasmuch as they were not bound either in law or 
in equity by the covenant entered into by the 8S. 
co. with C. to erect a station, but that they would 
be bound, when the station was made, to stop 
their trains there.-—CHURCHILL v. SALISBURY & 
Dorsretr Ry. Co. (1875), 28 W. R. 894, L. JJ. 

1053. Debenture-holders.|—-In a suit by an 
unpaid vendor against a railway co., debenture- 
holders of the co., who in another suit have 
obtained a receiver are properly made co-defts. 
DRAX v. SOMERSET & Dorser Ry. Co. (1869), 
38 L. J. Ch, 2323; 19 L. T. 626. 

Annotation -— Apld. Marling «. Stonehouse & Nailsworth 

ly. & Mid. Ry. (L809), 17 WL 1 484. 

1054. Charge on expectancy under will-—Trustees 
of will.| -—A married woman can give a valid charge 
on her expectancy under the will or as one of the 
next of kin of a living person, & such a charge will 
be enforced after that person’s death against 
separate estate bequeathed by his will to the 
married woman. 

To an action to enforce such a charge the trustees 
of the will are not necessary parties. —FLOWER v. 
BULLER (1880), 15 Ch. D. 665; 49 L. J. Ch. 784: 
430. T. 3tll; 28 W. RR. 948. 
annotation:  Refd. Pike v. Fitzgibbon, Martin v. Fitzgibbon 

(1881), 17 Ch DP. 454. 

Contracts on behalf of company.]|—- See, generally, 
COMPANIES, Vol. X., pp. 1171-1176, Nos. 
8317-8838. 

Compulsory purchase of land.|] — See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., p. 227, 
Nos. 1129, 1131-1138. 








B. Persons entitled lo Benefit of Contract. 


1055. Right to sue—Cestuis que trust-—Action by 
trustee. }|— Kink v. CLARK (1708), 2 HNq. Cas. Abr. 
1655 Prec. Ch. 275; 22 KR. 141. 
alnnotation :—Mentd. Brown v Carter (1801), 5 Ves. 862. 

1056. --- ---— Procedure where cestuis 
que trust numerous.|--A person who makes a 
contract as trustee for others, cannot sustain a 
suit for specifle performance, without joining them 
along with him. If his cestuis que trust are the 
members of a numerous co. ; some of them, suing 
on behalf of themselves & all the other members, 
ought to join with him as co-pltf{s.—ANON. (1825), 
3b. J. 0.8. Ch. 99. 





could not be enforced against the purchaser, 


the othor 
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1057. —-- .|—Claim for specific 
performance of agreement of a railway co. to 
purchase land from trustees :—Held: persons 
beneficially interested in the land were not neces- 
sary parties to the suit.—Porrts v. THAMES LIAVEN 
Dock & Ry. Co. (1851), 15 Jur. 1004, 

1058. Liability to be sued.|—-A party having 
purchased land, & signified at the time, that he 
made the purchase on behalf of the trustee in his 
marriage settlement, who had money vested in 
him to be laid out in land, & a bill being filed 
against him for specific performance, the ct. would 
not allow the cause to proceed until the trustee 
were made a party; & the cause stood over for 
that purpose.—WyYNNIAT v. LIiInbo (1830), Tam]. 
512; 48 E.R. 204. 

1059. .|—A party claiming an interest in a 
purchase by virtue of a contract, as having been 
entered imto on his behalf, is a proper party to a 
suit by the vendor for the specitic performance of 
the contract.—CHADWIcK v. MADEN (1851), 9 
Hare, 188; 21 L. J. Ch. $76; 68 E. BR. 469. 
winnotations : ~Distd. Wollaston v, Osborn (1853), 20 L. T. 

O. S. 274. Consd. West Midland Ry. v. Nixon (1863), 

1 Hem, & M. 176. _ Refd. Hacker v. Mid Kent Ry. & 

S. k. Ry. (1805), 12 L. T. 699. 

1060. -- -- Denial of agency.]—In an action 
brought by a co. against L. & T., the claim stated 
that L., through T., who professed to be, & in fact 
was, the agent of L., contracted to take a certain 
number of debentures in pltf. co., which contract 
L. had failed to perform: & that L. denied that T. 
was authorised by him to make the contract. 
Pitfs. prayed for specific performance of the 
contract or for damages against L.; or in the 
alternative, if it should appear that T. had no 
authority to act as L.’s agent, then for specific 
performance & damages against T. T. having 
applied to have judgment entcred up in his favour, 
or to have his name struck out as deft. :—-Held: 
under the circumstances stated in the claim, pltfs. 
were entitled to join L. & T. as defts., & to claim 
alternative relief against them under Kh. 8. C., Ord. 
16, rr. 3, 6.—IIONDURAS INTER-OCEANIC Ry. Co. 
v. LEFEVRE & Tuckmre (1877), 2 Ex. D. 301; 46 
L. J. Q. B. 391; 36 L. T. 465; 25 W. RR. 310, C. A. 


Annotations :-—-Apld. Child v. Stenning (1877), 5 Ch. D. 
695; Bennetts v. Mcilwraith, [1896] 2 Q. B. 464. Mentd. 
Thompson *, I. C. C., [1899] 1 Q. B. 8105 Sanderson v. 
Blyth Theatre Co., (1903) 2 K. B. 533; Bullock v. London 
General Omnibus Co. & Trollope & Colls THOU), 22 
TT. LL. R. 2443 Smith vr Buskell, Buskell e« Smith & Gi. W. 
Ry., [1919] 2 K. B. 362. 











C. Assignor and Assignee. 


1061. Whether necessary parties—Assignor— 
Action against assignee.|—HaALL v. LAVER, No. 
741, ante. 

1062. ----— Assignee — Purchaser’s _ interest 
assigned as security for loan.]|—-Where a purchaser 
deals with the property contracted to be pur- 
chased, he waives his right to object to the title. 
If a third party gives his promissory note to the 
vendor, as a security for the purchase-moncey, & 
afterwards takes an assignment of the purchaser’s 
interest under the contract, as a security against 
his own liability, & also joins with the purchaser 


urchaser is -~A person not numed es a party is 


vendor’s heir, so as to give hun a right 
to the redemption of the estate — 
TouzeL v. FinLEUL (1842), 3 Moo. 
Pr CG CC. 484; 13 EL RR. 196.— 
CHANNEL ISLANDS. 


PART V. SECT. 4, SUB-SECT. 2.-—B. 


1058 i. Leability to be sued.}—Where 
the owner of land authorises two 
agents to make a sale for him & each 
enters into a contract to sell, in an 
action for specific performance by one 


J.—VOL. XLII. 


entitled on his own application to be 
added us a deft.-—Bryck v. JENKINS, 
Eex p. LEVY (1901), 8 B.C. 2. 32. —-CAN, 


a. Sub-purchaser.]— In an action 
for specific performance of an agrce- 
mount for sale of land or, on default, 
for other relief ineclnding possession, 
a sub-purchaser, whose interest is 
known to pltf., is a necessary party 
deft.— HOBART @. ZALONDEK & SHULT? 
(Man.), [1923] 3 W. W. R. 246.—CAN., 


b. Right to sue—Cestuis que trust.) 


nevertheloss entitled to maintain an 
action upon it if he takes a beneficial 
right under it in the character of 
cestut que trust, the covenantec standing 
to him in the relation of trustee.-— 
weve v, LARKIN, (1910) 2 1. BR. 550, 


PART V. SECT. 4, SUB-SECT. 2.—Cc, 


c. Whether necessary parties— Aa- 
: ide ake tag 8 v. HoaRrK (1905), 16 
Man. L. R. 3id.- -CAN. 


NN 
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6: Sub-sect. 1.] 


in raising money upon it for his own benefit, he 
does not thereby become a party to the original 
contract ; but he is a necessary party to a suit for 
specific performance, instituted by the vendor.- 
HAYDON v. BELT (1838), 1 Beav. 337 ; 2 Jur. 1008 ; 
48 BE. Rh. 970. 

1063. --—- Assignment in bankruptcy.) - 
COLLET v. WOLLASTON, No. 407, ante. 

1064, ——- oan having in 1857 made a 
mtge. of freeholds pltf. to secure repayment of 
a sum of money & interest, in June, 1861, signed a 
memorandum whereby he charged certain copyholds 
with the same debt, & undertook, when required, at 
his own expense, to execute to pltf. such mtge. of 
the same as he should require. Deft. afterwards 
became bkpt. After the adjudication, & before 
the ct. had made any vesting order as to the copy- 
holds, pltf. filed a bill alleging that deft. had been 
applied to & refused to perform his undertaking 
to execute a conveyance or to sign any mtge. of 
the copyholds, & praying for specific performance 
of the agreement. The assignees in bkpcy. were 
not made parties to the suit, bkpt. being sole 
deft. :-—-Held ;: the assignees in bkpcy. were neces- 
sary parties to the suit.— POOLE v. BURSELL (1862), 
6L. T. 777; 8 Jur. N.S. 1224; 10 W. R. 861. 

1065. ——- -\—An assignment for the 
benefit of creditors under Bankruptcy Act, 1861 
(c. 134), vests the property of the assignor in the 
trustecs of the deed, as completely as his actual 
bkpcy. would have vested it in his assignees. 
Therefore such assignor is an unnecessary party to 
a suit for the specific performance of a contract 
entered into by him before the assignment.— 
FENTON v. QUEEN’s Ferry Wire Ropr Co., 
(1868), L. R. 7 Kq. 267; 38 L. J. Ch. 1863; 20 
L. T. 297; 17 W. R. 155. 


D, Person claiming Interest in Subject-Matter of 
Contract. 


1066. Whether proper parties.)—-A bill was filed 
by a vendor against a purchaser ; averring, that 
before completing the contract the purchaser had 
entered on the land, & praying a specific per- 
formance, & in the meantime an injunction to 
restrain deft. from entering on, or continuing to 
hold the premises :—Held: a tenant of the land 
contracted to be sold, is not a necessary party. 

It is a new doctrine, that to a bill for a specific 
performance & injunction, you cannot. get inter- 
mediate relief, without having before the ct. every 
person who may be affected by an injury com- 
mitted on the subject-matter of the contract. 
The owner of an estate has agreed to sell it, whether 
to a railway co. or not is immaterial, & he seeks an 
equitable performance of that agreement ; the co. 
have not paid the moncy, but have entered & are 
dealing with the property in a manner that may 
or may not affect the tenant; to say that pltf. 
cannot restrain this without bringing the tenant 
before the ct., is to exclude the jurisdiction of the 
ct. (LORD CoTrTeENHAM, C.).—ROBERYSON v. GREAT 
WESTERN Ry. Co. (1839), 1 Ry. & Can. Cas. 459; 
10 Sim. 314; 9 L. J. Ch. 17; 59 BE. R. 635, LC. 


PART V. SECT. 4, SUB-SECT. 2.—D. 


10661. Whether proper rties.}—In 
an action for specific performance by 
& vendor aguinst a purchaser, the 
question raised by the defence whether 
«a third person has a title to the whole 
or part of the land, is not. one which 
under con rule 328 should be deter- 
mitned between the parties to the action, 
or cither of thein, & the third person: 
& an order cannot properly be made 


Sects. 5 « 





under that rule & con. rule 330 adding 
such third person as a deft. 
do con. rules 329, 331, or 332, apply in 
such a case.——-BEGG v, ELLISON ( 
(1892), 14 P. I. 384,-——CAN. 
1066 ii. ——.}—AIKINS v. MCGUIRE 
(1912), 23 O. W. Rk. 9B; 4 0. 
132; 6 D. L. R. 864.—CAN. 
1066 iii. ——.] — McDovGALL 
SEN (N. 8.) (1922), 65 D. L. R. 320. 


SprecrFic PERFORMANCE. 


1067. -.|—A. entered into a written agree- 
ment with B. for the purchase of cortain freehold 
premises. The agreement stipulated, ‘that, if 
any dispute should arise as to the title, the same 
should be submitted to a conveyancer, to be 
agreed upon by both parties ; the objections to be 
stated in writing, within six months of the date of 
the agreement, to the solr. of the vendor; & in case 
he should be of opinion that a good title could not 
be made out, then either party should be at 
liberty to rescind the contract on two calendar 
months’ notice after the opinion of counsel had 
been obtained.’’ This agreement was entered into 
by A., at the request of C., which circumstance, 
however, was not known to B. By a subsequent 
agreement, A. agreed to sell the premises to C., 
upon the same terms etc. under which he had 
contracted to purchase of B. OD., the mother of 
B.. had a life estate in the premises, which circum- 
stance, though known to B., & his solr., was not 
known to either A. or C.D. did not, in respect: of 
her life estate, sanction the agreement. A. & C., 
as co-pltfs., filed their bill against B. & D. for 
specific performance of the original agreement. 
After that bill had been answered, but before either 
party had gone into evidence, A. died intestate, & 
(©. then filed a bill of revivor & supplement against 
the original defts. & the heir-at-law & personal 
representatives of A. Upon those two bills, no 
answer to the latter having been filed, the parties 
joined issue :—Held: (1) A. & C. were not im- 
properly co-pltfs. in the original bill, & after the 
former’s death, the suit was properly revived by 
the latter ; (2) C. was entitled to have specific per- 
formance of the agreement, with compensation 
in respect of D.’s life estate.—NELTHORPE v1. 
HOLGATE (1844), 1 Coll 203; 8 Jur. 551; 63 H.R. 
384, 





Annotations :—-As to (2) Consd. Wilson v. Williams (1857), 

3 Jur. N. S. 810. Apld. Barnes v. Wood (1869), L. R. 

8 Eq. 424. Distd. Procter ». Pugh, [1921] 2 Ch. 256. 

Refd. Price v. Griffith (1851), 18. 7. O.8.190. Generally, 

Consd. Beoston v. Stutely (1858), 27 L. J. Ch 156; Re 

Jackson & Haden's Contract, [1906] 1 Ch. 412. Refd. 

Sdwards-Wood 7 Marjoribanks (1858), 3 De G. & J. 

329; Mawson v. Fletcher (1870), L. RR. 10 Md 212; 

Carroll »v. Keays, Keays v. Carroll (1873), 22 W. R. 243 ; 

Davenport 7. Charsley (1886), 54 L. I. 372; Vowlea v. 

Bristol, ete., Bldg. Soc. (1900), 44 Sol. Jo. 592, Merrett 

v. Schuster, (1920] 2 Ch, 240; Re Des Reaux & Setch- 

fleld’s Contract, [1926] Ch. 178. Mentd. te Robinson, 

Ex p, Burrell (1876), 1 Ch. D. 542, n.; Said v. Butt, 

(1920] 3 K. B. 497. : 

1068. —-——.]—Bill against a husband & his wife 
for the specific performance of an agreement made 
by the husband for the sale of an estate to pltf. 
The bill alleged, as the grounds for making the wife 
a co-deft., that she claimed an interest in the 
purchase-money, & had taken forcible possession 
of the title deeds, & refused to part with them un- 
less her claim was satisfied. The ct. held that she 
was improperly made deft., & allowed a demurrer 
by her for want of equity.—-MUSTON v. BRADSHAW 
(1846), 15 Sim. 192; 7 L. T. O. S. 298; 10 Jur. 


402; 60 KE. R. 591. 7 
1069. .]—Although a person clairoing land 
by title paramount is not a proper party to a suit 
for specific performance, a person who, by virtue of 
an antecedent agreement with the vendor, claims 
to be interested in the purchase-money, is a proper 


d. Joinder of actions,|—PItf.’s claim 
as against her husband, one of defts., 
was for specific performance of an 
ante-nuptial contract to transfer to 
her certain property of various kinds, 
& as against the several other defts., 
W.N. to whom the busband had mado 
‘°"*  transfera of such property, or in whose 
hands it was, for relief by way of 
declaration, cancellation, & order tor 
payment :—Held: although  pltf.’s 
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arty to a suit by the purchaser to have the right 
o the purchase-money ascertained, & for specific 
performance against the vendor.—W£sT MIDLAND 
Ry. Co. v. NIXON (1863), 1 Hem. & M. 176; 71 
E. ht. 77. 

1070. .|—A. agreed to grant B. a lease, but 
before he had done so, he mortgaged the property 
to C. with notice, who in no way contested A.’s 
right to the lease :—Held: C. was not a proper 
party to a suit for specific performance.—-LONa v. 
BowRinG (1864), 33 Beav. 585; 10 L. 'h. 683; 10 
Jur. N.S. 668 ; 12 W. R. 972; 55 FE. R. 496. 

1071. -|—In 186] pltf. was colonel, & deft. 
M. lieutenant-colonel of a volunteer rifle corps. 
Adjoining the premises occupied by deft. C. was 
a leasehold piece of land convenient for the regi- 
ment, which M. requested C. to purchase on its 
behalf, & C. bought it in 1861 for £500. In Mar. 
1862, C. wrote to M., stating that he was willing to 
give the land to the regiment for the whole of the 
term held by him ; the regiment was to observe all 
the covenants of the lease, to pay a merely nominal 
rent, & to level & prepare the ground suitably 
for drill. M. signed this letter, & had it stamped as 
if it were a mutual agreement, & paid the nominal 
rent for one year in advance. In June, 1864, he 
also executed a deed purporting to assign the land 
to himself, & deft. H. as trustees for the regiment. 
Shortly before this date pltf. & C. had entered into 
another agreement, by which the former was to 
purchase of the latter the said lands without. 
reservation, except as to the disputed right claimed 
by M. in respect of the letter of Mar. 1862, & was 
to be at liberty to use C.’s name in all proceedings 
necessary for setting aside that letter, & any rights 
that might be claimed under it. In order to clear 
the title & carry out this agreement this bill was 
filed, alleging that the letter of Mar. 1862 had been 
obtained by M. from C. by concealment, surprise, & 
undue influence, & that C. had had no professional 
advice in the transaction, praying a declaration of 
the rights of the parties, that the letter, Mar. 1862, 
conveyed no estate or interest to M., & was merely 
a licence revocable at pleasure, & that it ought 
to be cancelled and that a specific performance of 
the last agreement might be decreed. Deft. C. did 
not resist, & at the hearing the judge decreed specific 
performance against him, but dismissed the bill with 
costs against M. & H.:—Held: the agreement, which 
in effect: was the purchase of a right by pltf. to 
complain of the alleged fraud committed against 
C., savoured too much of maintenance for the ct. to 
enforce it; & further, that M. & H., as entire 
strangers to the agreement, & claiming under an 
adverse title to it, could not be parties to a suit 
for its specific performance.—DE JIOGHTON v. 
MONEY (1866), 2 Ch. App. 164; 15 L. T. 403; 
15 W. R. 214, L. JJ. 

1072. ——— Railway company working line of 
other company.|—-A railway co., working the line 
of another co. under a traffic arrangement, is 
properly made a party to a suit for enforcing a 
icn upon, or St hcrwine with reference to, any 
portion of the line so worked.—MARLING v. STONE- 
HOUSE & NAILSWORTH Ry. Co. (1869), 38 L. J. Ch. 
306; 17 W. R. 484. 


Annotation :—Folld. Goodford v. Stonchouse & Nailsworth 
Ry. (1869), 38 L. J. Ch. 307. 








right to each cause of action was 
historically connected with each of the 
others, that connection related only 
to her rights; the rights of each set 
of defts, were as distinct as they were 
before the events which conferred 
eon pltf. the rights which she as- 


480.— 


not properly be joined in one action.— 


FauLps v. FAULDS (1897), 17 P. R. 
CAN. 


PART V. SECT. 6, SUB-SECT. 1. 
e. Refusal of third party to assign 
security.]—By the contract the pro- 
perty was agreed to be paid for, in 
& such causes of action could part, by an assignment of a mtge., to 
te obtained from a third party. 
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1073. Claim abandoned.|—-Where, in a 
suit against a vendor for specific performance of a 
contract, the refusal to complete arose from a claim 
made by deft. T. under a prior contract, but which 
claim 'T’. was held to have abanduned in favour 
of pltf., a decree was made with costs against 
both defts., but with a declaration, that as between 
defts. the costs should be borne by T.—WILSON v. 
THOMSON (1875), L. R. 20 Ey. 459; 44 L. J. Ch. 
527; 23 W. R. 744. 





SEcT. 5.—PLEADING. 
Sec, gencrally, PLEADING. 
Claim for alternative rellef.|—Scee Sect. 6, sub- 
sect 12, post. 
Necessity for pleading Statute of Frauds.]--See 
CONTRACT, Vol. XII., pp. 171, 172, Nos. 1256-1269, 


Sect. 6.—RELIEF. 
SUB-SECT. 1.—IN GENERAL. 


1074. Decree for sale of trust estate—Agreement 
for sale out of court—-Whether agreement enforced 
by new decree.|—A trust estate was decreed to be 
sold for the payment of debts & legacies, & to be 
sold to the best purchaser. A. articles to buy the 
estate of the trustees, & brings a bill to compel 
them to perform the contract; the trustees by their 
answer disclose this matter; the ct. will make no 
new decree, but will leave the former decree to be 
pursued.—ANNESLEY v. ASHURST (1734), 3 P. 
Wms. 282; 24 BE. R. 1066, L. C. 

Annotation :— Consd. Re Brettell, He p. Goren (1838), 7 

L. J. Ch. 187. 


1075. Inquiry into propriety of contract—Con- 
tract for sale by tenant for life.]|—-Trustees, whose 
consent was required to the exercise of a power 
of sale by tenanta for life, submitting to act under 
the direction of the Court, on a bill for specific per- 
formance of a contract to sell, an inquiry into the 
property of the contract was ordered.—DORAN uv, 
WILTSHIRE (1792), 3 Swan. 699; 36 E. R. 1027, 
L. C 





Annotation :—Mentd. Re Llewellin, Liowellin v. Williams 
(1887), 37 Ch. 1D. 317. 


1076. Contract for purchase by lunatic.]|— 
Re WALKER (A LUNATIC) (1845), 5 L. T. O. S. 262, 
L. C 





1077. Vendor’s claim for specific performance 
not substantiated—Purchaser in possession—Claim 
for account whilst in possession.]|—-The vendor 
of a share in a co-partnership business filed 
a bill against the purchaser who had _ taken 
possession, charging that he had grossly mis- 
managed the property & destroyed its value, & 
praying that he might be declared to have accepted 
the title, & might be decreed to perform the con- 
tract specifically ; the ct. was of opinion that the 
title had not been accepted, &, as a good title was 
not shown, a specific performance could not be 
decreed :—Held: upon a record so framed, no 
accounts or inquiries could be directed as to deft.’s 
possession & management of the property, with a 
view to ascertain whether any & what sum ought 
to be paid, or compensation made, by him to pltf, 
wards 


the purchaser alleged the 
eld: 


refusal of the mtgee. to assign :—H. 
specific performance at the instance 
of the vendor would be refused, but 
an inquiry was directed as to whether 
or not the mtgee. was still willing & 
able to assign the mtge.—ARNOLD v. 
HULL (1858), 7 Gr. 47.—CAN. 

f. What must be shown on abortive 


NWN 2 


After- 
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a no Re ce He EY 


—STEVENS v. GUPPY (1828), 3 Russ. 171; 6L. J. 
O. 8. Ch. 164; 38 E. R. 540, L. C. 

1078. Reference to master as to rights of parties 
——Agreement to exercise power of appointment.}]— 
C. being indebted to J., O.’s wife, who by a settle- 
ment was empowered to appoint certain estates, 
entered into a verbal agreement with J. that she 
should make her will, & exercise her power of 
appointment, by giving the property to J. to hold 
upon trust, in the first place, for the payment of 
the moneys due to him from his brother C. & 
subject thereto in trust for C. in fee. The appoint- 
ment was stated to have been prepared upon 
that understanding, & was made with the concur- 
rence of J. who agreed to take the property about 
to be settled upon those trusts. Upon the death 
of C.’s wife, the her of J. having claimed the 
property, C. filed his bill for specific performance : 
—Held: there was sufficient evidence of an agree- 
ment to direct a reference to the master to ascer- 
tain the several parties’ rights.—-ROBINSON vt. 
ROBINSON (1848), 10 L. T. O. S. 479. 

1079. Rights of parties not co-extensive—--Depen- 
dent upon conduct.]—(1) A railway co., having 
contracted with a party who, under a contract 
made some years previously, was a purchaser of 
land which the co. required for the railway, but 
who had not. paid his purchase-money, & appeared 
for some time to have abandoned the possession 
of the land, filed their bill for specitic performance 
against both the vendor & purchaser :—Held: 
as the purchaser was not, after the lapse of time 
& under the circumstances, entitled in equity to a 
decree for specific performance of the contract 
against the vendor, the bill must be dismissed 
as against him, with costs; & as against the 
purchaser, without costs. 

(2) The rights of parties to agreements to 
enforce a specific performance in equity are not 
co-extensive ; for their respective rights depend 
upon their conduct, & the conduct of one may 
give him the right to apply to the ct., while the 
conduct of the other may debar him from that 
right.—Sourn Hastern Ry. Co. v. Knorr (1852), 
10 Flare, 122; 68 EK. R. 865. 

Annotations : —Cenerally, Reld. Bannerman vt Clarke (1856), 
ae J.oCh. 77, Mavnestr Haynes (1861), | Drew. & Sm, 

1080. Execution of works to be determined by 
award—Claim based on validity of award—Right 
of plaintiff at hearing to abandon award as invalid.| 
—Where a bill is filed for the specific performance 
of an agreement to execute certain works to be 
determined by the award of a third party, & the 
case made by the bill is substantially based on the 
supposition that such award is valid & binding, 
pitf. cannot at the hearing abandon the award ag 
invalid, & fall back upon the general scope of the 
agreement.--~ DARNLEY (LORD) vu. LONDON, CHAT- 
for 


sale after decree —Purchase-money not an action 


a ]-~- Where in a@ auit) by a vendor 
for specific performance, a decree 
for a sale has been made, with a 


specitie performance 
of the contract, & the requisite relicf 
may be had on notice of motion for 
payment of the purchase-money or 


SPECIFIC PERFORMANCE. 


HAM & Dover Ry. Co. (1863), 1 De G. J. & Sm. 
204; 1 New Rep. 409; 33 L.J.Ch.9; 81. T. 04; 
9 Jur. N. S. 452; 11 W. R. 388; 46 EK. R. 80, 
L. JJ. ; on appeal (1867), 1. RN. 2 1. L. 43, H. L. 
Annotations :-—Consd, A.-G. v. Cambridge Consumers Gas Co, 

(1868), L. RR. 6 Inq. 28%. pld. Breckon v. lussell (1868), 

19 L. T. 468. Refd. Gossip v. Wright (1863), 2 New Rep. 

152; Budding v. Murdoch (1875), 1 Ch. D. 42, Mentd. 

Samuel v. Dumas, [1924] A. C. 431. 

1081. Contract to sell bonds of certain kind— 
Right to relief by delivery of other bonds.]|—Jn a 
suit for the specific performance of a contract for 
the sale to plitf. of certain bonds, plitf. cannot at the 
bar abandon his case as to the particular bonds in 
question, & ask specific relief by the delivery of 
other bonds of the same kind, admitted by deft. to 
be in his hands.—SImMpson v. MALHERBE (1865), 4 
Gifl. 707; 6 New Rep. 245; 13 L.7.112; 13 W. RB. 
887; 66E. R. 891. 

1082. Claim for alternative relief—Against one 
defendant—-In case relief not obtainable against 
other.|- -A contract having been entered into by a 
firm of solrs. acting on behalf of their client, to pay 
plif. certain sums of money, pltf. filed his bill 
against the client & the solrs., alleging that the 
chent was bound by the contract, but that the 
client denied that he was so bound on the ground 
that the solrs. had no authority to enter into such 
contract ; & the bill prayed specific performance by 
the client ; or otherwise if it should appear that the 
solrs. were not authorised, then that the solrs. 
themselves might be declared personally liable to 
perform the same. A demurrer to the bill by the 
solrs. was allowed on the ground that pltf. did not 
himself allege that the chent was not bound, &, 
also, that alternative relief could not be prayed 
against one deft. in case relief could not be obtained 
against another deft.—-CLAkK v. RIVERS (LORD) 
(1867), L. R.5 Bq. 913 371.5. Ch. 703; 17 1. T. 
166; 32 J.P. 71; 16 W. R. 123. 

1083. Right of purchaser as against equitable 
incumbrancer—-Incumbrance created by vendor 
subsequently to contract.) --A person who has con- 
tracted to purchase real estate is entitled to specific 
performance of the contract as against a person 
claiming under an equitable incumbrance created 
by the vendor subsequently to the contract, 
whether the incumbrancer had or had not notice 
of the contract when the incumbrance was created. 
—FLINN v. POUNTAIN (1889), 58 L. J. Ch. 389; 
60 LL. T. 4845 387 W. R. 445. 

Writ ne exeat regno.} —See KQquiry, Vol. XX., 
p. 515, No. 2657. 





SUB-SECT. 2.--MOTION FOR JUDGMENT. 
1084. After defence—-Upon admission of fact — 
Whether in time.J—In an action for specific 
performance of an agreement for purchase of lands, 
pltf., after reply, moved for judgment upon 


k. -—~.} ~ Where lunds are to be 
ald for by crop ee in an action 
for specific performance the vendor 
cannot obtain an order for delivery 


proviso that if the sale prove abortive 
the contract 18 to be rescinded, & the 
sale proves abortive, & an application 
In made to reseind the contract, it 
must be shown that the purchase- 
money has not been paid.—GRraAaNnae v. 
Conroy (1864), 1 Ch. Ch. 108.--—-CAN. 

g. Necessity for action for apecrfie 
perfurmance—Purchaser directed by 
court to carry out contract.jJ-—~If under 
ws. O ,1877,c. 109, the ct. adjudicates 
upon a question of title between 
vendor & purchaser, & «directs the 
purchaser to carry out the contract, 
é& the purchaser then fails to carry out 
the contract, it is unnecessary to bring 


in default a resalo.—Ite Crale (1883), 
10 PLR. 33.—CAN. 

h. What may be claimed in action.) 
—In an action by a vendor against a 
Mea eat on 4n executory contract 
or the purchase of land, where pitf. ix 
not merely seeking a declaration that 
he has effectively exercised a legally 
binding express provision for rescission, 
or a legally binding express provision 
or the Implied provision for reaale, 
he may claim, (1) damages, (2) specific 
performance, (3) resciasion, (1) sale to 
rease vendor's licn.—MERRIAM  v. 
PATSOH (1908), 8 W. L. R. 340; 1 Alta. 
L. R. 262.—CAN, 


of part of the last crop & rescission of 
tho agreement at tho same time. - 
BATEMAN v, LOMPHF (1816), 3 
W. LL. R. 623 10 W. W. Rt. 169,—CAN. 

l. When decree made.}—The ct. will 
not decree a specific performance of 
an agreement unless the party asking 
the assistance satisfies the et. he 15 
entitled to that which he seoks.—~ 
HARNKY v. BERNKEY (1878), 6 Nild. 
LL. R. 152.—NELD. 


PART V. SECT. 6, SUB-SECT. 2. 


m. In default oy defence—Delivery of 
conveyance should be provided for tn 
minutes.]—Where @ motion for judg- 


Part V.—PROCEEDINGS FOR SPECIFIC PERFORMANCE. 


admissions of fact in the statement of defence :— 
Held: he was not too late, & he was entitled to his 
order.—BROWN v. PEARSON (1882), 21 Ch. D. 716; 
46 L. T. 411; 30 W. R. 436. 

1085. In default of defence-—Necessity for affi- 
davits to support statement of claim.|—An action 
was brought by a vendor for specific performance 
of an agreement against a purchaser who was in 
possession. The statement of claim set out the 
agreement. Deft. had not put in any defence. A 
motion was made on behalf of pltf. for judgment 
in default of defence, the action being set down as a 
short cause. The agreement had not. been proved ; 
but it was contended that deft., by making default 
in defence, had admitted the agreement as alleged, 
& that evidence of it was consequently unneces- 
sary :--lTeld: the agreement must be duly 
verified by atfidavit & the action was ordered to 
stand over for the purpose.—HoLMEs v. SHAW 
(1885), 52 1. T. 707. 


Annotation -—-Dbtd. but Folld. De Jongh vr. Newinan (1887), 
KO, 


561. Tol 

1086. —-— --- .)--Upon a motion for judgment 
wm default of pleading in a specific performance 
action, pltf. asked for an order in the usual form, 
but no minutes of the proposed judgment had 
been left with the judge’s clerk before the cause 
was put into the paper :—Held: in such a case, 
where a copy of the minutes has not been delivered, 
pltf. should state in his notice of motion the precise 
words of the judgment for which he asks. 

Qu.: whether, upon a motion for Judgment in 
defaull of pleading in a specific performance 
action, it is necessary to file affidavits in support of 
the statement of claim.—Dr JONGH v. NEWMAN 
(1887), 56 L. T. 1803; 35 W. RR. 408. 
Annotations. N.F, Bagley rv. Searle (1887), 56 Ts. T. 

Refd. Chapman ro Brooke (1902), 46 Sol, Jo 215. 


306, 


1087. —— --- - .; -BAGLEY v. SEARLE, No. 1089, 
post. 
1088. --- - No statement of terms of proposed 


judgment in notice of motion -— Necessity for state- 
ment -Where no copies of minutes delivered.! - - 
Dr JoncH v. NEWMAN, No. 1086, ante. 

1089. ---— --—- Preparation of miinutes-- De- 

livery of copy to defendant.|—-In a vendor’s action 
for specific performance pltf. moved for a common 
form judgment against deft., he having made 
default in pleading. The notice of motion did not 
state the terms of the proposed judgmient :—-ITeld : 
(1) having regard to the forin of the notice of 
motion, that minutes must be prepared & a copy 
dehvered to deft. 
_ (2) It is unnecessary upon motion for Judgment 
In default of pleading in actions for specific per- 
formance to have affidavits in support of the 
statement of claim.——BAGLEY v. SEARLE (1887), 
56 1. T. 8306; 35 W. R. 401. 

1090. ---—— Delivery of conveyance to be pro- 
vided for.|—Where a motion for judgment in 
default of defence is made in a vendor’s action for 
specific performance of an agreement for the sale 
of real estate, the title to which has been accepted 
by the purchaser, the minutes should provide for 
the delivery of a conveyance of the property to 
the purchaser, on payment by him of the purchasc- 
money, interest, costs, & damages, if any.— 
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CooPER v. MorRGAN, [1909] 1 Ch. 261; 78 L. J. Ch. 
195; 99 L. T. 911. 

1091. Order referring to due execution of con- 
veyance---Necessity for reference to due stamping. | 
—The minutes of judgment in a vendor’s action 
for specific performance should contain a reference 
to the fact that the conveyance has been duly 
stamped with the increment value duty stamp in 
accordance with Finance (1909-1910) Act, 1910 
(c. 8), s. 4 (3). The form at p. 2171, of the 7th 
edition of Seton on Judgments d& Orders, should be 
amplified by adding after the words ‘“ duly 
exccuted by him ”’ the words, ‘‘ and duly stamped 
so as to comply with Finance (1909-1910) Act, 
1910 (c. 8), 8. 4 (3).—DAWNaAyY v. CHESSUM (1915), 
60 Sol. Jo. 59. 

1092. -—-—- -——---.|—MosreLrey v. Dowse, [1916] 
W.N. 25. 


SUB-SECT. 3.—THE DECREE. 
A. In General. 


1093. How far decree conclusive—-Decree by 
consent-—-Whether rehearing granted—-On ground 
of mistake.] —K1inG v. WIGHTMAN (1794), 1 Anst. 
80; 145 H.R. S06. 

1094. Suspension of execution of decree—Pend- 
ing appeal.|—An appeal does not stay proceedings 
without a special ground. The decree, being for 
the specific performance of a contract for purchase, 
according to the answer, the execution only was 
suspended.—GQwWYNN v. LiTHBRIDGE (1808), 14 
Ves. 585; 33 1K. R. 645, L. ©. 

Annotations —-Consd. Suisse v. Lowther (1843), 7 Jur. 808, 
Refd. Gloucester Corpn ov. Wood (1843), 3 Hare, 131, 
Berners v. Fleming, 11925] Ch. 264. 

1095. Decree in default of appearance-— Direction 
for future hearing.]——‘T'o show cause against a 
decree on default by deft. at the hearing the order 
must be to set down the cause on some day imme- 
diately, not after the causes already set down.— 
ANSVPACH (MARGRAVINE) v Noen (1816), 19 Ves. 
0973; 1 Madd. at p. 313: 31 FE. R. 628, L. C.; 
subsequent proceedings, 1 Madd. 310. 

1086. --— Conveyance executed before action 
brought.}—The ct. will order specific perfortuance 
of a contract at the mstance of the vendor in an 
action where there has been default of appearance 
by the purchaser, even though the conveyance has 
already been executed by both parties before 
action brought.—-CuaTr v. CHatrr (1926), 70 Sol. 
Jo. 465. 

1097. Rectification of defective decree —Defect 
arising through plaintiff’s omission—-Costs.| --In a 
suil for specific performance a defective decree 
was on petition rectified in accordance with the 
prayer of the bill. The defect having arisen 
through pltf.’s omission he was ordered to pay the 
costs of the petation..—-WILLTAMS tv. CARMARTHEN 
& CARDIGAN Ry. Co. (1869), 19 L. T. 762; 17 
W. R. 546. 

1098. Meaning of ‘‘ compietion.’’]—Nratu NEw 
GAS Co. v. GWYN, [1873] W. N. 200. 

Effect of decree on rescission by vendor.|-—See 
SALE OF LAND, Vol. XL, pp. 224, 225; Nos. 
1925-1948. 








ment in default of defence is made in a 
vendor’s action for specifle perform- 
unee of an agreement for sale of real 
estute the title to whieh has been 
nxecopted by purchaser, the minutes 
should provide for the delivery of a 
conveyance of the property to pur- 
chaser on payment by hiin of the 
purchase-money, interost, costs & 


damages (if any).—ReEGINA BROKER- 
AGE & INVESTMENT Co, vt. WADDELL 
(1916), 34 W. L. R. 220; 10 We W. RR 
364.—-CAN. 

n. —-— When default gudgment act 
aside.|---In an action for specific per- 
formance of an agreement to sell lands 
pitf. joined F. as a deft, allegin 
merely that F. purchased the saic 


Jands with notice of pltf.’s rights :— 
Held: upon a consideration of Land 
Titles Act (Sask.), ss. 162 & 16M, that 
a default judgment signed against 
I. should be set aside er debito Justitia, 
pitf. not being entitled to judgment 
upon such an allegation of facts.— 
KRONAU tt. EUTENKIER (1916), 34 
W.L. RL 168; 10 W. W. BR. 351.--CAN., 
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Sect. 6.— Relief: Sub-sect. 8, B.; sub-sect. 4, A. & 
B. (a).J 
B. Form and Contents. 


1099. Forms of decree not to be departed from— 
Except in cases of special necessity.|—The forms 
of decrees of the ct. which are the best exponents 
of the law, have long existed, & have worked 
through all difficulties, & proved effectual for the 
purposes of justice, ought not to be departed from, 
or added to, or altered, unless in cases of special 
necessity.—SHERWIN v. SHAKSPEAR (1854), 5 
De G. M. & G. 517; 2 Eq. Rep. 957; 23 L. J. Ch. 
898; 24L.T.0.S.45; 18 Jur. 848; 2 W. R. 668; 
43 B. R. 970, L. JJ. 

Annotations :—Refd. Regent’s Canal Co. v. Ware (1857), 23 
Beay. 575; Vickers vv. Hand (1859), 26 Beav. 630 ; 
Herbert v. Salisbury oe cevl Ry. (1866), L. R. 2 Eq. 221; 
Williams v. Glenton (1866), 1 Ch. App. 200; Re Riley to 
Streatficld CeO): 66 L. T. 48; Bennett v. ‘Stone, [1903} 
1 Ch. 509. Mentd. Palmerston v. Turner (1864). 33 Beav. 
a aie am 8, kx p. Kiveton Coal co. (1872), 7 Ch. 

ADP. 730; Ry. v. Defries (1877), 2 Q. B. D. 189; 

ondon Goren, & Tubbs’ Contract, {1894] 2 Ch. 524, 


‘1100. Usual decree—Contract to be specifically 
performed.]—CoLuetr v. Hover (1844), 1 Coll. 
227; 63 E.R. 395, L. C. 

1 .J}—BRINSLEY  v, 
& PROPERTY Co. 


LYNTON & 
(1895), 2 








LYNMOUTH Hore! 





Mans. 244; 13 R. 369. 

1102. ——— ——.]—CuaTT v. Cuatr (1926), 70 
Sol. Jo 465. 

1103. —~—-— Where title can be made.|— 


(1) It is not sufficient for a party, who intends to 
rely upon a waiver of title to allege upon his 
pleading the facts constituting the waiver; he 
must show how he means to use the facts by 
alleging that the title has been waived thereby. 
Semble, (2) a decree for specific performance 
should not declare that the agreement ought to be 
performed if a good title can be made.—CLIVE v. 
BEAUMONT (1848), 1 De G. & Sm. 397; 12 L. T. 
O. 8. 530; 13 Jur. 226; 63 6. R. 1121. 
Annotations : :—4A93 to (1) Apld. aston, e Frankum (1848), 
2 De G. & Sm. 561. (See (185 2), Jur. 507). 
Simeon v. Sadd (184! ue 4 aoe G. eG. 665; Corless v. 
opening (1873), 21 W. ae to (2) Refd. Scargill v. 
(1850), 14 Jur. sty. 


1104. Decree against infant heir—Heir to convey 
Skies v. LISTER (1726), 2 
Eq. Cas. Abr. 25; 22 EB. R. 22. 

1105. Where draft conveyance approved by both 
parties.|—-Where after a [draft] conveyance has 
been approved by vendor & purchaser, & the 
purchaser refuses to proceed, & the vendor files a 
claim for specific performance, deft. will be ordered 
to pay the costs of the suit.—Hinrsr v. STOKEHILL 
(1853), 21 L. T. O. S. 255; 1 W. R. 479. 

1106. Bankruptcy of defendant—-Action revived 
against assignees of bankrupt—Certificate of good 
title.|— Form of decree in a vendor's suit for 
specific performance of a contract, where, deft. 
having become bkpt., the suit had been revived 
against his assignees, who disclaimed, & the chief 
clerk had certified that a good title had been 
shown.—KELL v. NoKEs (1866), 35 L. J. Ch. 729; 
14 L. T. 697; 12 Jur. N.S. 780; 14 W. R. 908; 
previous proceedings (1863), 32 L. J. Ch. 785. 





oat right is never 


SPECIFIC PERFORMANCE. 


1107. Direction that vendor shall convey—lIn- 
cludes conveyance by all necessary parties.)—In a 
decree for specific performance, a direction that the 
vendor shall convey has the same effect as a direc- 
tion that the vendor & all other necessary parties 
shall convey.—MINTON v. KiRwoop (1868), 3 
Ch. APP. 614; 37 L. J. Ch. 606; 18 L. T. 781; 


16 W. 991, 1 JJ. 
ARNON ¢ :—Mentd. Heasman v. Pearse (1871), L. R. 11 


Kq. 5 

1108. Direction for settlement of conveyance— 
By judge ‘‘in case the parties differ ’’—When 
clause inserted.|—BAXENDALE v. Lucas, [1895] 
W. N. 30. 

1109. ——— Effect of insertion.|—BAXxEN- 
DALE v. Lucas, [1895] W. N. 80. 





4.—REFERENCE AS TO TITLE. 
A. In General. 


1110. Necessity for reference—General rule.]— 
JENKINS v. Hiies, No. 1123, post. 

1111. .| —Questions of title ought not, 
as a rule, to be discussed at the hearing of a suit 
for specific performance. They should be referred 
to chambers; but everything which affects the 
validity of the contract, or bears upon its enforce- 
ment, ought to be then disposed of. If, however, 
deft. at the hearing alleges that, through some 
mistake, the contract ought not. to be enforced 
against him, that question must be then disposed 
of, although it may involve one of title. 

‘Where a purchaser instituted a suit for the 
specific performance of a contract for the sale of 
an estate, & the question was whether the vendor 
was owner in fee, or had only a power of 
exchanging the estate:—Held: the question 
night be decided at the hearing without a reference 
as to the titl.—Hoop v. OGLANDER (1865), 34 


SUB-SECT. 


Beav. 513; 6 New Rep. 57; 34 L. J. Ch. 528; 
12 L. T. 626 ; 11 Jur. N.S. 498; 13 W. R. 705; 

5. RR. 733. 

7 113. —— ———.}—-PHILLIPSON v. GIBBON, No. 
674, ante. 

1113. Defect appearing clearly on pleadings.] 





—Bill for specific performance of a contract for 
sale of an estate upon various objections to the 
title dismissed in the first instance without a 
reference. 

If it should clearly appear to the ct. upon the 
pleadings & the evidence, that there are objections 
not to be removed, it would be an idle & unneces- 
sary expense to the parties, to answer no purpose, 
to make such a reference (CHAMBER, J.).—OMEROD 
v. LARDMAN (1801), 5 Ves. 722; 31 E. R. 825. 


Annes :—Mentd. Wilbraham v. Scarisbrick (1874), 
1H. L. Cas. 173, n. 





al ——— .|}—Lucas v. JAMES, No. 553, 
ante 
1115. —--- Objection taken not substantial.|— 


BoEnm v. Woop, No. 1150, post. 

1116. Title accepted—-Dispute as to right 
of way.|—-HIENNING v. MAyo (1850), 15 L, T. O. S. 
273; sub nom. HEMMING v. Mayo, 14 Jur. 847. 





given effect to.— (1867), 13 Gr. 419.—CAN. 
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’ JENSEN v. ZILM (Alta.), [1 ee 2 t. Issue of execution whibited. 
Purchase-money—Time for pay- D. LL. R. 901; [1925] 1 W. W. R. 1128. —- Morgan .. DE Gren, T1917) 3 
Henk }--In decrees for specific per- -—CAN. W. W. 2.177: 36D. L. R. 161; 10 
mance of a contract for purchase, Settlement of mortgage.) —In a ere L. R. 312.—CAN. 
a time for payment of the purchase- anit by a vendor for specific perform- Restraining parties from denying 


money should be limited, or, in default, 
the bill dismissed.—McDONALD  v. 
ELDER (1852), 3 Gr. 244.—CAN. 


Order for pnayment.\—The 
vendor's atrict legal right under his 
agreement in a specific performance 
uction is an order for the payment of 
his purchase-moncy, but in practice 


a I ntge. :—Sem 





tge. 
1 Ch. Ch. 208.—CA 
yr. Undertaking 


unce, where the vendor is ordered to 
execute a deed, & cube vendeoe to asecite 


Hea aah to insert a power of sale in 


of mortgage.)—ROBSON  v, 


date of lease.J}—A judgment for the 
specific performance of an agreement 


be im- for a lease directed the lease to be ante- 


it would 


dated :—Held: the judgment should 

ert! v. REED (1864), also restrain tho parties, in any action 

on the lease, from averri that same 

if procure release was of any other date._—M'ILROY v. 
WRIDEK + (1898) 1 J. R. 459.—IR. 
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1117. ——— Court asked to decide question of title 
—Title alone in dispute.]|—(1) In a purchaser’s 
suit for specific performance the ct. at the request 
of both parties, & on an assurance that the only 
question in dispute was one of title, which the ct. 
was asked to decide, made a declaration that deft. 
could show a good title without directing a refer- 
ence as to title or the settlement of the conveyance 
at chambers. 

(2) A devisee of real estate in trust for sale & 
who was also exor. of testator, disclaimed the 
trusts & renounced probate of his will. The 
devisee was also a mtgee. of part of testator’s 
real estate. As such mtgee. he joined with 
testator’s heir-at-law & legal personal representa- 
tive in conveying the mtged. property to deft. in 
fee. Deft. afterwards contracted for the sale of it 
in fee absolutely to pltf. On a bill for specific 
performance of the contract :—Held: deft. could 
make a good title to the property, without having 
new trustecs of the will appointed, & as plitf. had 
taken an untenable objection he was ordered to 
pay costs until the hearing.—AUSTIN v. MARTIN 
(1861), 29 Beav. 523; 4 L. T. 817; 7 Jur. N.S. 
; 9 W. R. 674; 54 H.R. 730. 

1118. —-— Contract alleged to be unenforceable 
owing to mistake —- Question involving title.}] — 
Loop v. OGLANDER, No. 1111, ante. 

1119. Place of inquiry.|—-Hoop v. OGLANDER, 
No. 1111, ante. 

1120. Failure to prosecute actlon—Whether 
action dismissable pending reference.}—-DORIN v. 
HARVEY (1845), 15 Sim. 49; 6 L. T. O. S. 42; 
9 Jur. 648; 60 E. R. 534. 

11 .|—Pending a reference of title 
ordered upon motion, in a suit for specific per- 
formance, deft. cannot, under Ord. 114 of May, 
1845, dismiss the bill for want of prosecution.— 
er ib v. GREAVES (1847), 5 Hare, 596; 67 E.R. 

48. 

1122. -— -~---.|—A reference as to title was 
made before hearing. A motion to dismiss for 
want of prosecution pending the reference was 
refused. —QGREGORY v. SPENCER (1848), 11 Beav. 
143; 50 KH. R. 771. 


B. When Ordered. 
(a) In General. 

1123. In vendor’s action.}—Gencral rule that 
the ct. will not decide upon a title without a refer- 
ence to the master, unless unequivocally, & 
without fraud or surprise, waived; pltf. seeking a 
specific performance of a contract being entitled 
to the opportunity of making out a better title 
before the master; & deft. having a right to 
farther inquiry, beyond the objections arising on 
the abstract, upon the principle, that the bill 
seeks relief beyond the law.—JENKINS v. HILES 
(1802), 6 Ves. 646; 31 E. R. 1238, L. C. 
Annotations :—Refd. Shaw v. Borror (1836), 1 Keon. 559 ; 

Page v. Adam (1841), 4 Beav. 269; Bousfield v. Hodges 

(1863), 33 Boav. 90; Ze Haedicke & Lipski’a Contract, 

11901) 2 Ch. 666; Halkett v. Dudley, [1907) 1 Ch. 590. 

1124. -]|—Under the usual power of sale 
contained in an indenture of mtge. a contract 
was entered into by defts. to purchase the property 
of the mtgees. before the three months notice 
required by the mtge. deed to be given to the 
mtgor. had elapsed. Defts. refused to complete 
the purchase in consequence of the non-concurrence 
of the mtgor.; & on bill filed for the specific per- 
formance of the contract the ct. declined to decide 











PART V. SECT. 6, SUB-SECT. 4.— 
B. (a). 

112381. In vendor’s action.J—NIXON 

v. Loaiz (1887), 4 Man. L. R. 366.— b. 


—IR. 


11385 i. As to lessor’s title. )}—CORLESS 
v. SPARLING (1873), 21 W. R. 


Purchaser going into possession it, & 
—~Whether right to reference waived.}J— 
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as to the necessity of such concurrence as the time 
for making a valid contract had not when it was 
enterod into arrived ; & the only order made was, 
that the title should be investigated.—Forp v. 
HRELY (1857), 3 Jur. N.S. 1116; 5 W. R. 516. 





1125. --——.]~-UprperTon v. Nickotson, No. 
1609, post. 
1126. -—— On motion by purchaser.|--REED v. 


Don PEDRO NortH DEL REY GoLp 

Lrp., No. 1149, post. 

1127. -—— --—-- Necessity for proving original 
abstract incomplete.|—If, in a suit by the vendor 
for specific performance of a contract of this descrip- 
tion, the purchaser desires to have an inquiry 
inserted in the decree as to whether a complete 
abstract was delivered & good title shown, the 
burden of proof lies upon him to show that the 
original abstract delivered was incomplete.— 
WARD v. GRIMES (1863), 8 L. T. 782; 9 Jur. N.S. 
1097; 11 W. R. 704. 

1128. Freedom of property from tithe charges.|— 
No reference of title upon a question whether the 
estate was tithe free, having been sold as such.— 
WALLINGER v. HILBERT (1815). 1 Mer. 104; 35 
K. R. 615, L. C. 

1129. Vendor guilty of laches in prosecuting 
action.|—WRIGHT v. HOWARD, HOWARD v. WRIGHT 
(1823), 1 Sim. & St. 190; I L. J. O. S. Ch. 04; 
57 H.R. 76. 

Annotations :—Mentd. Mason v. Hill (1833), 5 B. & Ad. 1; 
Walker v, rages Sy (1842), 1 Hare, 341; Acton v, Blundell 
(1843), 12 M. & W. 324; Bower v. Cooper (1813), 2 Hare, 
408; Macbryde v. Weekes (1856), 22 Beav. 533; Embrey 
v. Owen ak 6 Ixch. 853, Sampson ». Hoddinott 
(1857), 1 C. B. N. 8. 590; Chasemore v. Richards (1859), 
7H. L. Cas. 3493; Iennor v. Barwell (1860), 2 Giff. 410 ; 
Wuts & Berks Canal Navigation Co. v. Swindon Water- 
works Co. (8873), 9 Ch. App. 453, n. 

1130. -|—Dorin v. Warvey (1845), 15 Sim. 
49; 61. T. 0.8.42; 9 Jur. 648 ; 60 I. R. 534. 

1131. Contract by vendor to make good title.|— 
In an agreement for the purchase of an estate, the 
purchasey stipulated to pay the residue of the 
purchase-money on a day specified, ‘‘ upon the 
vendor’s making a good title, or, otherwise, 1f 
such title should not be then completed, upon his 
executing a bond to complete such title, & to con- 
vey the estate as soon as the same could be com- 
pleted :’’ the vendor is bound to show a good title ; 
&, till a good title is shown, the purchaser, though 
he had entered into possession, is not bound to pay 
the purchase-money. I think, therefore, the 
question as to the title was properly referred to the 
master (LORD LYNDHURST, C.).—-CLARKE v. Faux 
(1827), 3 Russ. 320; 38 EK. R. 506; sub nom. 
CLARKE v. Vaux, 6 L. J. O. S. Ch. 17, I. C. 

1132. Partner purchasing co-partner’s share.} — 
Law v. Law, No. 960, ante. 

1133. Sale of shares.|—A vendor by public 
auction of shares in a railway co., incorporated by 
Act of Parliament, at the request of the purchaser, 
who had paid his purchase-money, executed a 
transfer to a third party, who did not accept the 
transfer, or register himself as a shareholder. On 
a bill filed by the vendor against the purchaser for 
a, specific performance, the ct. directed the usual 
reference as to title.—Suaw v. FISHER (1848), 2 
De G. & Sm. 11; 5 Ry. & Can. Cas. 461; 10 
L. T. O. S. 500; 12 Jur. 152; 64 BE. R. 535 subse- 
quent proceedings (1855), 5 De G. M &. G. 596, L. C. 


Annotations -—Refd. Oriental Inland Steam Co. v. Briggs 
(1861), 2 John. & H. 625. Mentd. Re Monmouthshire & 
Glamorganshire Joint-Stock Banking Co., Hx p. Cape’s 
Exor. (1852), 22 L. J. Ch. 601. 


INING Co., 





A person went into possession under a 
contract for the purchase of a lot of 
forest land, in order to clear & cultivate 
thereby raise the purchase- 
which was to be paid by 


876.— 


money, 
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Secl, 6.—Relief: Sub-sect. 4, B. (a), (0), (ec) & 
C. & D, (a).} 


1134. Ability of vendor to obtain licence to assign 
lease.|—-SMITH v. CAPRON, No. 708, ante. 

1135. As to lessor’s title.| —-ScARGILL v. HURRY 
(1850), 15 L. T. O. S. 325; 14 Jur. 847. 

1186. Terms of contract excluding reference.|— 
Deft. sold & conveyed to pltf. some undivided 
shares in various properties. Disputes afterwards 
arose as to what shares had been purchased. They 
agreed to settle all these disputes, & signed a 
written agreement that pltf. should pay deft. 
£9500, & that deft. should execute such deeds as 
pltf. should require for the conveyance of the 
estates. Upon a bill for specific performance :— 
Held: deft. was not bound to deduce any title to 
the property.—Gopson v. TURNER (1851), 15 
Beav. 46; 51 E.R. 453. 

1137. Compulsory purchase—Title not investi- 
gated.|—-(1) The ct. will not, in a suit on the part 
of a landowner against a railway co. for specific 
performance of an agreement to take lands, make 
a decree where there has been no investigation of 
title, but wil] refer it to chambers to see whether 
a good title can be made 

(2) Where there has been great delay on the part 
of the company, the ct. will reserve costs specially. 
—GUNSTON v. HAST GLOUCESTERSHIRE Ry. Co. 
(1868), 18 L. T. 8. 

1138. Common mistake.]—Deft. contracted to 
buy from pitf. freeholds & leaseholds under the 
condition that he should assume that E., who 
died in 1841, was seised in fee of the frecholds, & 
should not ‘‘ require the production of or investi- 
gate or make any objection in respect of the prior 
title” thereto. He accepted the title, & before 
completion contracted to sell the lands, with a farm 
of his own adjoining the freeholds, to a sub- 
purchaser, who discovered, from an _ inclosure 
award prior in date to 1841, as to the effect of 
which both pltf. & deft. had been under a misappre- 
hension, that the frecholds had never belonged to 
Ki. but at the date of the contract belonged to 
deft. himself in fee, subject to a leasehold interest 
in pltf. Deft. then refused to complete, & pltf. 
filed her bill for specific performance, stating that. 
she too had discovered that part of the lands she 
had contracted to sell as Jeaseholds belonged to her 
in fee simple, & offering mutual waiver or com- 
pensation :---Held: deft. was not precluded by 
the condition or the acceptance of title from 
taking the objection, & the ct. could not decree 
specific performance ; but, although there was no 
fraud yet, there being a common mistake, deft. 
was entitled to an inquiry as to the title to the 
freeholds at the date of the contract.—JONES v. 
JLIFFORD (1876), 3 Ch. D. 779; 45 L. J. Ch. 809; 
35 L. T. 987; 24 W. R. 979. 
Annotations :~-Consd. Ite National 

England & Marsh, [1895] 1 Ch. 190. Refd. Allen rv. 

Richardson (1879), 13 Ch. D. 524; Bettyes v. Mavnard 

(1882), 46 L. T. 766; Soper v. Arnold (1887), 37 Ch D. 

96, Huddersfield Banking Co. v. Lister, [1895] 2 Ch. 273 ; 

Scott 2. Alvarez (1895), 64 I. J. Ch. 821: Re Tyrell, 

Tyrell ». Woodhouse (1900), 82 L. T. 675; Debenham v. 

Sawbridge, [1901] 2 Ch. 98. 

1139. To allow vendor to make defects good.|— 
HybDE v. WARDEN, No. 709, ante. 

1140. To determine right of purchaser to com- 
pensation.|~—Under an Electric Lighting Confirma- 





Provincia) Bank of 


instalments On a bill filed by the 
purchaser for a specific performance 
of the contract —Held: he had not, 
by going into possession, waived his 
right to a reference as to title, & he 
was hound to pay his purchase-money 
into ct., pending the inquiry before the 
maater,—-Q°KEEFE v. TAYLOR (1851), 
2 Gr. 305. -CAN. 


-—-A person, 


oe. Contract to purchase morlgaycd.) 
after contracting for 
the sale of land, mtged. it, & then 
filed a Dil for specific performance. 
The mtge. not being due, the ct on the 
hearing directed an Inquiry whether 
Itf. could make a good title free from 
neumbrance, & reserved further direc- 
tions & costs,—McDoUuat v. MILLER 


SPECIFIC PERFORMANCE. 


tion Order Act, it was directed that a co. should 
sell, & a local authority might, & should, purchase 
that part of the undertaking & business of the co. 
which was situate in the area of the local authority. 
After a notice to treat had been given, the co. 
incurred a considerable amount of further capital 
expenditure in respect of the undertaking. The 
purchase price having been left to arbn. & the 
arbitrators referring it to an umpire, the umpire 
in fixing the purchase price considered that the 
adjustment of the rights of the parties in respect 
of such capital expenditure did not: come within the 
award, & fixed the price without considering it. 
On an action brought by the co. for specific per- 
formance, it was submitted by the local authority 
that the co. could not show a good title to certain 
property comprised in the purchase. At the time 
of the hearing of the action the local authority 
were endeavouring to obtain leave to borrow the 
purchase-moncy on the security of their rates :— 
Held: (1) there must be an inquiry as to the title 
of the co. to the property sold, for the purpose of 
seeing if the local authority were entitled to any 
compensation. (2) .A| decree for specific per- 
formance would be made in favour of the co., & a 
date fixed for completion ; with liberty to apply 
to extend the date.---METROPOLITAN HLECTRIC 
Supriy Co., Lrp. v. MARYLEBONE CORPN. (1903), 
67 J. P. 382; 1L. G. R. 673. 


(6) Where Title Alone in Dispute. 


1141, Whether reference ordered.] -—Reference 
of title before decree only, where the title alone is 
disputed, refused therefore, where the purchaser 
on other grounds resisted performance.—BLYTH v. 
ELMHIRST (1812), 1 Ves. & B. 1; 35 E.R. 1, 1. C. 
Annotations :—Consd. Paton », Rogers (1813), 1 Vos. & B. 

351; Reed v. Dom Pedro North Del Rey Gold Co. (1863), 

2 New Rep. 413. Refd. Withey rv. Cottle (1823), 1 L. J. 

O.S. Ch. 117; Wood v. Machu (1846), 10 Jur. 1001. 

1142. .|—Reference of title before decree 
refused, where the purchaser on other grounds 
resists a performance of the contract. Though it 
is generally, not universally, true, that a purchaser 
may take what he can get with compensation for 
what he cannot have. Qu.: whether that is ever 
done without an express undertaking on his part to 
do what the ct. shall order.—PATON v, ROGERS 
(1813), 1 Ves. & B. 3513; 35 E.R. 1387, TC. 

1143. — --.]—There can be no reference of title 
except where the title only is in dispute —MORGAN 
v. SHAW (1817), 2 Mer. 1388; 35 HE. R. 892, L. C,. 

1144. ----- - Before defence.|—-BALMANNO  v. 
LUMLEY, No. 1270, post. 

1145. Duty of vendor to obtain reference as 
soon as possible.|—PHILLIPSON v. GIBBON, No. 
674, ante. 











(c) Performance Resisted on Grounds Other than 
Title. 

1146. Whether reference ordered.|—-BLYTH v. 
ELMHIRST, No. 1141, ante. 

1147. .|-—PATON v. ROGERS, No. 1142, ante. 

1148. --— -.] —Semble, the ct. will not, on motion, 
decide upon the validity of any other objection, 
besides defect of title, which may be raised by the 
answer to a bill for specific performance. the con- 
sideration of any other objection being matter to 





(1868), 15 Gr. 505,—CAN. 


d. Partics unable to agree on title. J— 
TIRSCHMANN @ SOHULTZ (Man.) (1908), 
8 W.L. It. 210, —CAN, 


e. Title to property situate in another 
Province,J}—Fort GEORGE & FRASER 
VALLEY LAND Co., LTb. v. WILSON 
(Alta.), [1917] 2 W. W. R. 351.—CAN. 
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be reserved till the hearing of the cause.—GorbDON 

v. BALL (1823), 1 Sim. & St. 178; 57 H.R. 71. 
1149. .]—In a suit for specific performance, 

the ct. will not, if any other defence is set up 

besides want of title, direct a reference as to title 
on motion before the hearing. 

Semble : in a suit by a vendor the ct. will not in 
any case direct a reference upon the motion of 
deft.—REED v. DON Pirpro Norra DEL Rry GoLp 
MINING Co., LTp. (1863), 3 De G. J. & Sm. 593; 
2 New Rep. 473; 32 L. J. Ch. 773; 9 Tu. 'T. 132; 
11 W. R. 935; 46 E.R. 766, L. JJ. 

1150. Other grounds to be substantial.) 
Semble: although the ct. will not order a reference 
of title on motion, where a purchaser resists the 
performance of the contract on another ground ; 
yet it will take care that the latter is substantial.— 
BoEHM v. Woon (1820), 1 Jac. & W. 419; 37 E. RR. 
435, L. ©. 

Annotations :-- Refd. Withy 7. Cottle (1823), Turn. & R. 78: 
Reed vw. Dom Pedro Noith Del Rey Gold Co. (1863), 2 
New Rep. 413; Tilley v. Thomas (1867), 3 Ch. App. 61. 
1151, ——— - - -.]|—Upon a motion for a refer- 

ence of title, where the performance of the contract 

is resisted upon other grounds, the ct. will look into 
the answer to sce whether those other grounds are 

substantial or frivolous.—-Wrtiy v. CorrLe (1823), 

Turn, & R. 78; 1L. J. O.S. Ch. 117; 387 E.R. 

1024, 1a... 

Annotations — Refd, Wood v. Machu (t846), 5 Ware, 158. 
1152. -.|—On a vendor’s bill for specific 

performance the et. will not, exther under the old 

practice or under General Order 5 of May 9, 1839, 

grant a reference as to title before the hearing, if 

deft. resists the specifie performance on other 
crounds than that of title, & the ct., on looking at 
the answer, is of opmion that, such other grounds 
are not merely frivolous.—Boyves v. LIDDELL 

(1841), 1 Y. & C. Ch. Cas. 185; 6 Jur. 7253; 62 

KH. OR. 823. 

Annotations :-—Refd. Wood v. Machu (1816), 5 Hare, 158. 
1153. - — -}—~—Where, on a bill for specific 

performance of a contract for the sale of an estate, 

a deft. by his answer takes objections upon other 

grounds than those of title, the ct. will look into 

the answer & examino the validity ef the objections 

& unless good cause is shown for resistance, the ct. 

wil treat them as frivolous, &, without deciding 

upon them, direct a reference to the master as to 
the title.--Woop v. Macnu (1846), 5 are, 158 ; 

161. J. Ch. 21: 81. 7. O.S. 210; 10 Jur. 1001 

O7 I. R. 86s. 

1154, - - Meaning of substantial.}- -ANON. 
(1828), 1 LL. J. O. S. Ch. 177, 


(d) Kffect of Waiver. 
1155. General rule.|] -JENKINS v. IlILEs, No. 














1156. What amounts to waiver— Delay in com- 
pletion.}~-On an agreement to purchase a leasehold 
interest, the purchasers, who had _ previously 
bought the reversion, subject to the véndor’s 
lease, from the lessor, the freeholder, investigated 
& accepted the vendor's title, & prepared «& 
engrossed the surrender. They subsequently 
delayed completion upon the discovery of an 
ancient lease which they alleged to be still out- 
standing, & to override the lessor’s title. Specific 
performance decreed, & reference as to title 
refused.—Cornetrr v. Works & PUBLIC BUILb- 
INGS Comrs, (1868), 18 L. T. 548; 16 W. R. 889. 

—-—— Failure to make objections to title.|—See, 
generally, SALF OF LAND, Vol. XI., p. 89, Nos. 
692-694. 

-——— Acceptance of title.) — See, generally, 
SALE OF Lanp, Vol. XL., pp. 172-176, Nos. 
1417-1456. 
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1157. Necessity for pleading.|—CLivE v. BEAU- 
MONT, No. 1103, andie. 

1158. Where waiver inferred from facts 
pleaded.| -Deft., a married woman, having scpa- 
rate estate & living apart from her husband, 
entered into a contract to take a leasehold house 
for a term of seven or fourteen years. The agree- 
ment being reduced into writing by the lessor’s 
agent, was, after alterations by deft.’s solrs., signed 
by the agent & left with deft., who retained but did 
not sign it. In letters which she & her solrs. wrote, 
it was treated as an agreement between the parties, 
& she entered into possession of the house :— 
Held: inasmuch as deft. had by occupying & 
continuing to occupy the house, & by other acts, 
adopted the agreement, a decree directing a 
reference as to the lessor’s title could not be sus- 
tained, although it was not expressly alleged in 
the bill that deft. had waived the production of 
the lessor’s title.-—GrASTON 7. FRANKUM (1852), 18 
L. T. O. S. 310; 16 Jur. 507, 1. ©. 


Annotations :-—Refd. Scargill vr. Hurry (1856), 14 Jur, 847; 
Juaauric v. Lees (1881), 7 App Cas. 19. Mentd. Hancocks 
v. Labluche (1878), 3 C. P. D. 197. 





C. Time for Reference. 


1159. Interlocutory order — Before hearing - - 
Necessity for consent.] ~This ct. will not, on a bill 
for specific performance, make an interlocutory 
order to refer a title, the validity of which 1s 
denied by the answer, and depends on facts, to the 
Deputy Remembrancer, until the cause is brought 
to a hearing, without consent.—BOWYER wv. 
Brictur (1816), 3 Price, 300; 146 EK. R. 268. 

1160. Motion at commencement of action.|— 
A motion may be made on a bill for a specific per- 
formance, for a reference as to the title, & whether 
a title was shown prior to the filing of the bill.— 
ANON. (1818), 3 Madd. 495; 56 HE. R. 587, 

1161. After decree.}—-When, in consequence of 
the contract itself having been disputed, an action 
for specific performance 1s heard before there has 
been a reference as to the title, judgment will at 
once be given for specific performance, & an 
inquiry ordered whether a good title can be made. 


mre 


—FLOOD v. PRITCHARD (1879), 40 L. T. 873. 


D. Form and Scope of Reference. 
(a) In General. 


1162. Reference in general terms.|-—JENKINS v. 
Hires, No. 1123, ante. 

1163. -——.}—Upon a hill filed by the vendor for 
the specific performance of a contract, 1f appeared 
that deft., in the course of correspondence between 
the solrs., & upon a case stated on his part for the 
opinion of counsel, expressed himsclf willing to 
accept the title if a particular objection then 
referred to were removed. That objection not 
being removed, the bill was filed, & the ct. ruled 
that the reference to the master as to the title must 
be in general terms, & not confined to the particular 
objection.—LeSTURGEON v. MARTIN (1834), 3 My. 
& K. 255; 40 E. R. 97. 

1164. .|-—When money in ct. is subject to a 
trust for investment in land, & the tenant for life 
enters into a provisional contract for the purchase 
of an estate, subject to conditions of sale, the ct. 
makes a general reference as to the title, & not 
whether a good title can be made subject to the 
conditions of sale.--MEYRICK v. LAWS (1864), 34 
Beav. 58; 55 Tk. R. 554. 

Reference to particular matters.| —See Sub-sect. 
4, D. (b), post. 

1165. Extension of terms of reference—By sub- 
sequent motion—After order for reference made— 
Delivery of abstract.|—-A reference having been 
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Sect, 6.—Relief: Sub-sect. 4, D. (a) & (b) 4., ti. & 
iti. & 1.) 
made as to title on one motion, the party cannot 
afterwards, by another motion, have a reference 
as to the delivery of the abstract.—HyvprE v. 
WROUGHTON (1818), 3 Madd. 280; 56 E. R. 512. 
1166. —-— Time when title first 
shown.|— The ct. will not, on motion, after an 
order for a reference, direct the master to inquire, 
if he found that a good title can be made to pre- 
mises, the subject of a suit for specific performance, 
when such good title could first be made. Such 
direction should be applied for at the hearing, when 
the ct. is in possession of the merits.—LUBIN v. 
LIGHTBODY (1820), 8 Price, 606; 146 KE. R. 1310. 
1167. Matters set up in defence 
against execution of contract.|—In a suit by a 
vendor for specific performance, the decree at the 
original hearing having directed merely a reference 
of title, the ct. will not, at the hearing on further 
directions, enter into the consideration of any 
other objection which the answer had set up 
against the execution of the contract.—Lkr GRAND 
v. WHITEHEAD (1826), 1 Russ. 309; 38 KB. R. 120. 


(6) To What Matters Directed. 
i. In General. 


1168. All matters concerning title.|—On a refer- 
ence of title on a bill for a specific performance, the 
reference may extend to all that concerns the title, 
but not to other matters; it may be extended, 
therefore, to inquire, whether it appeared by the 
abstract in the pleadings mentioned, that a good 
title could be made.—JENNINGS v. Hopron (1816), 
1 Madd. 211; 56 E. R. 79. 

1169. .|—In suits for specific performance 
between vendor & purchaser, everything con- 
nected with the title may be the subject of the 
usual reference upon motion as to the vendor’s 
title, & may be added by way of inquiry to that 
reference; but the ct. will not allow any inquiry to 
be added as to matters which have no reference to 
the title, & which are not admitted by the answer. 

It was directed by Sir John Leach, that in every 
order by which it was referred to the Master to 
inquire whether a good title could be made, there 
should be inserted a direction that, if the Master 
should find a good title could be made, he should 
inquire when it was first shown: & so the order is 
now always madc, unless for some reason stated 
at the time, & by the express direction of the ct., 
the inquiry as to the time when a good title was 
first shown, should be omitted (LoRD LONGDALE, 
M.R.).— BENNETT v. REES (1836), I Keen, 405; 
5.1L. J. Ch. 360; 48 H.R. 362. 

1170. Not matters outside title.|—JENNINGS v. 
Hopton, No. 1168, ante. 

1171. -|—BENNETT v. REEs, No. 1169, ante. 

1172. Acceptance of title.| -HornibLow v. SHIR- 
LEY (1804), 3 Seton’s Judgments & Orders 7th ed. 
2160 ; previous proceedings (1802), 13 Ves. 81. 
Annotation :—Refd. Halscy v. Grant (1806), 13 Ves. 73. 


1178. Matters not admitted by answer.]-—BEN- 
NETT v. REES, No. 1169, ante. 

1174. Increase in value of estate.|—BROOKE v. 
CHAMPERNOWNE, No. 1187, post. 

1175. Delivery of abstract.|—-REMNANT v. Hout 
(1847), 3 Seton’s Judgments & Orders 7th ed. 2160. 

1176. Requisitions —- Answers thereto.] —— Rzm- 
NANT v. Hott (1847), 3 Seton’s Judgments & 
Orders 7th ed. 2160. 




















1177. ---—.|—Saut v. BOLTON (1852), 3 Seton’s 
Judgments & Orders 7th ed. 2159, L. JJ. 
1178. ----—- .|—-In Nov. 1861, 8. agreed to pur- 


chase of pltf. ‘the mill property, including six 
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cottages in KE. village.’’ Pltf. being, at the date of 
the contract. only equitably entitled under an 
agreement for sale from the beneficial owners, 
stipulated by parol that be should only be bound 
to show such title as he was himself entitled to 
require from his vendors; it was also agreed that 
all the property, part of which was then copyhold, 
should be sold as freehold. The copyholds had as 
to a moiety been devised by testator to his daughter 
B. in fee, but were not surrendered to the uses of 
the will. After his death his two daughters, A. & 
B. were admitted as coparceners, & the subsequent 
enfranchisement was made to them, their heirs, & 
assigns. After the enfranchisement, A. being out 
of the jurisdiction, an order was obtained upon 
petition, under Trustee Act, 1850 (c. 60), 5. 9, 
vesting her outstanding legal estate in trustees for 
B. Negotiations in respect of the title were carried 
on between the parties for three years, in the course 
of which the purchaser objected to the above order 
on the ground that it was ineffectual, & that a 
fresh order should be obtained under Trustee Act, 
1850 (c. 60), 8. 10. This was the principal requisi- 
tion, & the only one with which pltf. refused to 
comply. In Dec. 1864, the purchaser gave notice 
that unless, within one week, pltf. would comply, 
or consent to comply, with the requisitions sent 
therewith, he should require a good & marketable 
title to the whole property, & in default of such 
title being shown within five weeks, he should 
treat the contract as rescinded. After some further 
negotiation pltf. in Aug. 1865, filed his bill for 
specific performance :—Held: the notice to rescind 
was a waiver of all delay up to that time, & an 
admission that the contract: was then in force ; the 
vesting order had been properly made under 
Trustee Act. 1850 (c. 60), 5. 9, A. being ‘ solely 
seised upon trust” for B. both under the admission 
& under the enfranchisement ; consequently, the 
notice to rescind was bad, being also unreasonable 
in point of time. Decree made for specific per- 
formance, with a declaration that the deft. was 
bound to accept such title as pltf. could require 
froin his vendors; the inquiry in chambers to be 
limited to such requisitions as were specified in an 
opinion of counsel which had been sent to pltf. in 
June, 1863, & subject to which the title had then 
been accepted, & the purchaser was ordered to pay 
the costs of the suit up to the hearing. 

Laches will not be imputed to a vendor on 
account of delay, however long, in filing his bill for 
specific performance, where negotiations respecting 
the title have been going on the whole time.— 
McMovurray v. SPICER (1868), L. R. 5 Na. 5273 37 
L. J. Ch. 605; 18 L. T. 1165 16 W. R382. 
Annotations :—Apld. McUrory v. Alderdale Estate _Co., 

(1918] A. CG. 503. Refd. Webb v. Hughes (1870), L. 1. 10 

Ieq. 281. 

1179. Objection by vendor to own title.}—-A ven- 
dor took an exception which contested the validity 
of his own title:—Held: it was irregular.— 
BRADLEY v. MunTON (1852), 15 Beav. 460; 51 
EK. R. 616. 

1180. Objections abandoned by purchaser before 
action.|—Possession by a purchaser given or per- 
mitted by a vendor without receipt of rents & 
profits by the purchaser, does not render the pur- 
chaser liable to pay the purchase-money into ct. ; 
but he will be ordered to give up possession or to 

ay the purchase-money. If the common decree 
or specific performance & for an inquiry for title 
be made, the purchaser may raise objections which 
he abandoned before the suit, & the ct. will not 
add any inquiry on the subject to the decree, or 
direct the chief clerk to state special circumstances. 
On further consideration the ct. will not, on the 
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question of costs or interest, look at any evidence 

but that in the cause, & not at the proceedings & 

evidence in chambers or an interlocutory motion.— 

CURLING v. AUSTIN (1862), 2 Drew. & Sm. 129; 

10 W. R. 682; 62 E. R. 570. 

Annotations :—Oonsd. Upperton v. Nickolson (1871), 6 
Ch. App. 436. Apld. McGrory v. Alderdale Kstate Co., 
oe Sm C. 503. Refd. Lawrie v. Lees (1881), 7 App. 

as. e 


ii. Whether Abstract Shows Good Title. 


1181. Whether reference directed.] — Hornr- 
BLOW v. SHIRLEY (1804), 3 Seton’s Judgments & 
Orders 7th ed. 2160; previous proceedings (1802), 
13 Ves. 81. 

Annotation :—~Retd. Halsey v. Grant (1806), 13 Ves. 73. 

1182. -|—After answer, submitting to per- 
form the contract, if a good title can be made, 
reference directed on motion, whether a good title 
can be made; &, whether it appears upon the 
abstract,—-WRIGHT v. BOND (1805), 11 Ves. 39; 
32 E. R. 1002, L. C. 





1183. ——.]--JENNINGS v. HopTon, No. 1168, 
ante. 
1184. ———.]|—BENNETY v. REEs, No. 1169, ante. 


ili. When Good Title First Shown. 

1185. Whether reference directed.]|—-Decree for 
a reference upon the title. The cause coming on 
for further directions, after a report approving the 
title, deft. is entitled to have an inquiry at what 
time a title could have been made.—JDALy v. 
OSBORNE (1816), 1 Mer. 382; 35 E. R. 714. 

1186. ———.|— BENNETT v. R&Es, No. 1169, ante. 

1187. -|—A., in Dec. 1812, agreed to be- 
come the purchaser of a reversionary estate; B., 
the vendor, agreed, on or before May 1 then next, 
to make out a good title. A. was to be entitled to 
the rents & profits of all & singular the messuages, 
etc., from May 1 then next, or from such time as 
the purchase should be completed. <A. had at the 
time of making the agreement paid part of the 
purchase-money, & he promises, for the con- 
siderations aforesaid, that he would, on May 1, 
pay the remainder as & for the absolute purchase, 
etc. A. further agreed to pay all & every such 
sum & sums of money for the increased value of 
the messuages, etc., by or in consequence of the 
deaths of any persons for whose life or lives any 
of the messuages were theretofore granted. The 
purchase was not completed for a very considerable 
period. The vendor filed his bill for a specific 
performance. The ct. made a decree, referring it 
to the master to inquire when the vendor could 
make a good title, & how much the value of the 
estate had been increased by the deaths of the 
persons on whose lives any portions of it were 
holden :—Held: this decree was correct, & the 
contract did not give the vendor a right to demand 
payment for the increased value of the estate from 
the wearing as well as the dropping of lives.— 
BROOKE v. GHAMPERNOWNE (1837), 4 Cl. & Fin. 
589; 7. R. 224, H. L. 
«{nnotation :-—Consd. Richards v. Pryse, [1927] 2 K. B. 76. 

1188. -}—On motion for the usual order of 
reference as to title, it being objected that the 
answer stated that a good title could not be made, 
& that a question of costs would arise on the point 
of notice of no titlo before filing the bill, the ct. 








PART V. SECT. 6, SUB-SECT. 4.— 
D. (b) iii. 


1185 i. Whether reference seen 
In future the ct. will add to the 
reference, as to whether a good title 
can be made, a direction to the master, 
at the request of oither party, to inquire 
& report at what time a good title 


auits for specific 
show & 
case, & 


was shown.—ENRAGHY v. FITZGERALD 
(1842), 2 Dr. & War. 43.— IR. 


PART V. SECT. 6, SUB-SECT. 4.—E. 

{. Clear case must be shoun.}—In 
erformance pltf. inust 
air, clear, & conscientious 
not rely upon a contract 
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ordered the usual reference to the master, & 
directed, that if a good title could not be made, 
the master should state when it was first shown 
that a good title could not be made, with liberty 
to state special circumstances as to the time when 
it was first shown that a good title could or could 
not be made to the estate contracted to be sold.— 
MARTIN v. JARDINE (1838), 7 L. J. Ch. 250. 

1189. .|—Deft., a purchaser of a public- 
house, insisted that time was of the essence of the 
contract, & that the abstract had not been de- 
livered within the time agreed on. A reference 
without prejudice, was made, on motion, as to 
the title, & when it was first shown.—FOXxLOWE v. 
Amcoats (1840), 3 Beav. 496; 4 Jur. 1053; 49 


EK. R. 195. 
Annotation :—Expld. Recd ». pom Pedro North Del Rey 
Hfotr (1847), 8 


Gold Co. (1863), 2 New Rep. 41: 

1190. -| - REMNANT v, 

Seton’s Judgments & Orders 7th ed. 2160. 

1191. |—SAUL v. BOLTON (1852), 3 Seton’s 
Judgments & Orders 7th ed. 2159, L. JJ. 

1192. .|—A. entered into a treaty with B.’s 
agent for the purchase of leasehold premises, 
fixtures & furniture, &, in going over the premises, 
pointed out the articles of furniture which he would 
take at a valuation, of which the agent made a 
list. No agreement was executed or signed, but 
in the letter which passed between A. & the agent, 
A. consented to take the lease, & added, ‘‘ the 
other articles which you included in your list, I 
will also take at a valuation ’’:—Held: as deft. 
disputed the contract, the ct. would only allow 
the common reference as to title, without the 
inquiry when a good title could be shown.— 
Morris v. W1LsSon (1859), 33 L. T. O. S. 56; 5 
Jur. N.S. 168. 


Annotations :—Mentd. Stanley rv. Dowdeswell (1874), L. R. 
10 CG. P. 102; Commins v. Scott (1875), L. R. 20 Kq. 11; 
Wylson v. Dunn (1887), 34 Ch. D. 569; Pattle v. Anstrn- 
ther (1893), 69 L. T. 175; Vilby v. Hounscell, [1896] 2 Ch. 
737; Lovesy v. Palner, [1916] 2 Ch. 233. 


1193. Validity of contract disputed.]—ere 
the contract itself has been disputed, &, therefore, I 
must not direct an inquiry as to when the title was 
first shown (LORD LANGDALE, M.R.).—GIBBINS v. 
NORTH KASTERN METROPOLITAN ASYLUM DISTRICT 
BoarD (1847), 11 Beav. 1; 17 L. J. Ch. 5; 10 
L. T. 0. S. 301; 12 Jur. 22; 50 E.R. 716, 
Annotations :—Retd. Ridgway v. Wharton (1857), 6 H. Th. 

Cas. 238; Rossiter v. Miller (1878), 3 App. Cas. 1124 ; 

Jones v, Daniel, [1894] 2 Ch. 332. 


1194. - -—.|—-POTTER v. CkKOSSLEY, No. 
762, ante. 




















HB. Evidence. 

1195. What evidence admissible Matters not 
produced before the court.|—In this instance, a 
bill by a vendor for a specific ee oariesr rae the 
report being against the title, the bill was dismissed 
with costs, upon the circumstances: the pur- 
chaser having taken possession at the instance of 
the vendor, representing the title to be perfect ; 
though possession taken, generally, is of weight 
as to costs. 

Upon a question of title, as to specific perform- 
ance, farther evidence may be produced on both 
sides before the master.—VANCOUVER v. BLIss 
(1805), 11 Ves. 458; 32 B. R. 1164, L. C. 


Annotations :—Mentd. Smedley v. Philpot (1838), 3 M. & W. 
573; Grove v. Bustard (1851), 1 De G. M. & G. 69. 


snatched from the other party.—Raw- 
LINGS v. HIstoe (1883), 9 V. L. RB. 
(Kiq.) 25.—AUS. 

g. Certainty of proof.)—- The cer- 
tainty of proof in a suit for specific 
performance must be breator than in an 
action for damages.—TaITr v. CALLO- 
WAY (1885), 2 Man. L. R. 289.—-CAN. 
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Sect. 6.— Relief: Sub-sect. 4, B. & F. (a), (0), (e), 
(d) & (e).] 

1196. To show purchaser’s knowledge of in- 
curable defect.)—-Upon an inquiry as to title under 
an ordinary vendor’s decree for specific perform- 
ance of an open contract to purchase land the 
vendor is not entitled to adduce evidence to show 
that the purchaser, when he entered into the 
contract, knew of the existence of incurable de- 
fects in title. Such evidence can be adduced only 
at the trial of the action. —McGrory v. ALDERDALE 
EsTATE Co., [1918] A. C. 5038; 87 L. J. Ch. 435; 
119 L. T. 1; 62 Sol. Jo. 518, H. L.; revsg. S. C. 
sub nom. ALDERDALE EstaTE Co. v. McGrory, 
[1917] 1 Ch. 414, C. A. 

-{nnotation :~-Mentd. Keen v. Mear, [1920] 2 Ch. 574. 


f. The Certificate. 
(a) In General. 


1197. Action against vendor for recovery of 
estate— Whether report suspended until decision.}—- 
‘he master’s report on a reference of title, will not 
be suspended, to wait the decision of a suit com- 
menced against the vendor for the recovery of part 
of the estate, but the two suits may be heard 
together.—OsBALDISToNn vv. ASKEW (1821), 2 Jac. 
& W. 539; 37 E.R. 734, 1. C. 

1198. Re-opening of case after master’s report-—— 
Discovery of misrepresentation.|—Mattcr  dis- 
covered after a decree has been made, though not. 
capable of being used as evidence of any thing 
which was previously in issue in the cause, but 
constituting an entirely new issue, may be the 
subject of a supplemental bill in the nature of a 
bill of review. A party may obtain leave to file, 
& may file a supplemental bill im the nature of a 
bill of review, though he has not performed the 
decree in the original cause, if the proceedings 
under the decree are not at the time in such a state 
as to enable the adverse party to bring him into 
default for not having done what the decree orders. 
A party will not be allowed, except under very 
special circumstances, to file a bill of review or a 
supplemental bill in the nature of a bill of review, 
or to prosecute it after he has obtained leave to 
file it, unless he performs at the proper time all 
that the decree commands him to do. A pur- 
chaser, who was deft. in a suit for specific perform- 
ance, did not in his answer mention any warranty 
given, or representation made by the vendor, & 
insisted merely that a good title was not shown ; a 
reference on the question of title was ordered 3 the 
master reported in favour of the title, & a decree 
for specific performance was pronounced. After 
the order of reference had been made, deft. dis- 
covered that the timber on the estate, which con- 
stituted its principal value, was much less in 
quantity than it had been represented to be in a 
statement, the accuracy of which was alleged to 
have been warranted at the sale; but the fact of 
such warranty having becn given was strongly 
controverted ; under these circumstances leave 
was given to file a supplemental bill in the nature 
of a bill of review, in order that deft. might have 
the same benefit of the alleged warranty. as if he 
had originally insisted upon it in his answer. After 
leave given, he has a right to file such a bill without 
having previously paid the purchase-money which 
the decree commands him to pay, if the time, at 
which the adverse party in the due execution of 
the decree, can compel payment, has not yet 
arrived :—Semble: as soon as that tame arrives, 
he will not. be allowed to proceed with his bill, 
until he pays the purchase-money to the vendor ; 
& such payment will not be dispensed with, nor 
will payment of the money into ct. be allowed to be 
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substituted for it, though the sum be very large.— 
PARTRIDGE v. USBORNE (1828), 5 Russ. 195; 7 
L. J. O. 8S. Ch. 49; 38 E. R. 1000, L. C. 


Annotations :—Refd. Hodson v. Ball (1842), 1 Ph. 177; 
Hendorson v. Henderson (1813),_3 Tare, 100 ; Michael on 
Fripp (1870), 18 W. 1. 423. Mentd. Ingram _v. Thorp 
(1848), 7 Hare, 67; Slim v. Croucher (1860), 8 W. R. 347. 


1199. Mode of appeal from certificate.}—-Course 
of proceeding in order to take the opinion of the 
Ct. of Appeal on a certificate of a chief clerk.— 
RHODES v. IBBETSON (1853), 4 De G. M. & G. 
787; 2 Hq. Rep. 76; 23 L. J. Ch. 459; 43 H.R. 
715, L. JJ. 


Annotations :~-Refd. Saunders v. Druce (1855), 3 Drew. 139. 
Mentd. Lawrie v. Lees (1881), 7 App. Cas, 19. 


(b) Report in favour of Title. 

1200. Report conditionally in favour—-Concur- 
rence of third party necessary.]|—Bill by purchaser 
for specific performance, ordcred too be dismissed 
for defect. of title, a necessary party not choosing 
to concurinconveying. Order to dismiss, without 
costs, it being against the principles of the ct. to 
order deft. to pay pltf. his costs.— Lewis v. LOXHAM 
(1817), 3 Mer. 420; 36 K. R. 165. 

Annotation : - Refd. Merlin ». Blagrave (1858), 25 Beav. 125. 
1201. —---- .|~-When a necessary party to 

a title, is neither in law or equity under the control 

of the vendor, the master ought to report against 

the title, unless there is produced to him a legal 
or equitable obligation on the part of the stranger 
to join in the conveyance. 

If the master should report against the title, & 
at the hearing, upon further directions, the vendor 
had cured the defect, the ct. would then compel 
the purchascr to take the title, although it would 
not suspend the contract with a view to a future 
proceeding to perfect the title (UeacH, V.-C.).— 
ESDAILE tv. STEPHENSON (1822), 6 Madd. 366; 56 
fm. R113. 

Annotations + ~-Consd. Dawes vr. Betts (1818), 17 L. J. Ch. 
315, Halkett vr. Dudley, (1907) 1 Ch 590. Distd. Brickles v. 
Snell, {1916} 2 A.C 599. Refd. Douglass yb. & N. W. Mtv. 
(1857), 8K. & 3.1733; fc p. Winder (1877), 6 Ch. D 696. 
1202. Objections overruled---Whether further 

objections allowed.|——BRooKE v. -—— (1819), 4 

Madd, 212; 56 E.R. 684, 

1203. -—~~ Finality of decree.|—(1) On asale by 
a trustee, he stapulated that his receipt should be 
deemed an effectual & conclusive discharge, & 
that the purchaser should not require the concur- 
rence of the heir or cestui que trust. A decree was 
made for specifle performance & reference as to 
title. The master found in favour of the trustee ; 
& upon exceptions, the purchaser contended that 
the rule as to the concurrence of the cesturs que 
trust being one for their protection, if was a breach 
of trust to stipulate that they should not concur 5 
but the ct. held the point concluded by the decree. 

(2) The rule that the costs of a suit for specific 
performance depend upon when the title was first 
shown, is to be strictly adhered to.—WILKINSON 
v. WARTLEY (1852), 15 Beav. 183; 51 1. R. 507. 


Annotation :~- Ag to (2) Refd. Lyle v. Yarborough (1859), 
John. 70. 


1204. Objections allowed—-Whether further ob- 
jections allowed.|—BROOKE v. (1819), 4 
Madd. 212; 56 EH. It. 684. 

1205. --——- Vendor allowed time to remove ob- 
jection.}—-Where the report is in favour of the 
title, the ct., on allowing exceptions to it, will give 
the vendor a reasonable time within which to 
remove the objection, although the exceptions & 
further directions were set down to come on 
together.-—PORTMAN v. MILL (1831), 1 Russ. & M. 
696; 9L. J. OS. Ch. 193; 39 E.R. 267, Li. C. 


Annotations :~Retd. Beaufort v. Glynn (1855), 3 W. Th. 463. 
Mentd. Dell v. Barlow (1831), 2 Russ. & M, 686. 
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1206. Title held too doubtful to force on pur- 
chaser—Action dismissed—Without costs.|—-WILL- 
cox v. BELLAERS, No. 587, ante. 


1207. ——— -—-—- Whether objections allowed or 
disallowed.] — WILLcox v. BELLAERS, No. 587, 
ante. 

1208. -- - .J]—Where, on a reference 








as to title in a suit against a purchaser for specific 
performance, the master reports in favour of the 
title, but the ct. holds it to be so doubtful that the 
purchaser should not be compelled to take it, the 
bill may be dismissed without allowing the excep- 
tions taken by deft. to the report.—Ropinson 
vw. MtrunerR (1842), 1 Ware, 578, n.; 66 HK. OR. 
JI6L. 
innotation -—Reftd. Hall v. Laver (1842), 1 Hare, 571. 

1209. Objection only as to time when title shown 
—Title held to be accepted.|-—-On a bill for specific 
performance against the purchaser, where the 
master has reported in favour of the title, & deft. 
excepts to the report, as to the time when a good 
title was shown, but not generally, he was held to 
have accepted the title —ARUNDALE v. BOWYER 
(1843), 2 L. 7. O. 8. 205, L. C. 

Reference back for review.| —See Sub-sect. 4, I’. 
(e), post. 





(c) Report aguinst Title. 


1210. Action dismissed with costs.]---BENNET 
COLLEGE v. CAREY (1791), 3 Bro. C. C. 390; 29 
kK. R. 602, L. C. 


wtnnolation :— Refd. Aberaman lronworks v. Wickens (1868), 
L.u. 5 Hq 485. 





1211. ——-.]--VANCOUVER v. Biiss, No. 1195, 
ante. 
1212. -|- On the report against vendor's 


title his bill for specific performance dismissed 

with costs on motion.— WALTERS v. PyMAN (1815), 

19 Ves. 361; 34 H.R. 548, 1. C. 

1213. —- .}—Prerry v. SOLLY (1859), 26 Beav. 

606; 38 L.T. O.S. 72; 58 1. R. 1082. 

Annotations > -Mentd. De Winton tv. Breeon Corpn. (1839), 33 
Bb. T O SS 296; Wahkhetield  Buecleuch, Buceleuch v. 
Wakefield (1870), 39 LJ. Ch. ti1, 
ae — .| ~TurRNER v. Marriott, No. 1542, 

post, 


Discharge or Variation of Certificate. 

See RS. C., Ord. 55, rr. 70, 71. 

1215. Whether granted after eight days from 
date of certificate—Necessity for special grounds.|— 
After eight days from the date of a chief clerk’s 
certificate, it stands on the same footing as a 
master’s report confirmed absolutely did under 
the old practice, & will not be discharged or varied 
except on special grounds.—HOWELL v. KIGHTLEY 
(1856), 8 De G. M. & G. 325; 25 1. J. Ch. 3841 3; 27 
LT. O.S. 61; 2 Jur. N.S. 455; 4 W.R. 477; 44 
K. RR. 415, L. J. 

Annotations -—-Refd. Ashton r Wood (1857), 26 LL. J. Ch 
275; Briant «. Lebbut (1869), 20 L. T. 62, Lawne rv, 
Lees (1881), 7 App. Cas. 19; > J’¢ McMurdo, Penfield +. 
MeMurdo, |1902] 2 Ch. 684, 

_ 1216. ~ -— Mistater of solicitor.]|—-Wherc, 

In a vendor's suil for specific performance of a con- 

tract to purchase land, the chief clerk had certified 

against the title of plitf., & pltf.’s solr., through 
misapprehension of the practice on the part of 
lus clerk, had allowed the eight days after the 
filing of the certificate, within which, according to 
the practice prescribed by the General Orders of 
Oct. 16, 1852, Ord. 51, pitf. ought to have apphed 





to vary the certificate to expire; the ct. neverthe- 
less gave leave to apply by motion to vary such 
certificate. —ASHTON v. Woop (1857), 8 De G. M. 
& G. 698; 26 L. J. Ch. 2753; 3 Jur. N.S. 146555 
W.R. 271; 44 E.R. 559, L. JJ. 





_ Annotation :-—Apld. Briant v. Tebbut (1860), 20 L. T. 62. 


gpepeal from certificate.|—See Nos. 1198, 1199, 
ante. 


(e) Reference back for Review. 

1217. When ordered—-Report against title in 
another proceeding.|—After a report, which was 
confirmed in favour of a title by one master, 
another master, in another proceeding, made a 
report, by which the title was affected. On motion 
to refer the title back to the master who had 
reported there was a good title, an order was made 
for that purpose.— JEUDWINE v. ALCOCK (1816), L 
Madd. 597; 56 FE. R. 219. 

1218. — To see whether title could have been 
made before action brought.|—On a reference of 
title, the master having reported that a good title 
could be made, order, referring 1t back to the 
master to see whether such title could have been 
made prior to the filing of the bill by the vendor 
for a specific performance.—BIRcH v. HAYNES 
(1817), 2 Mer. 444; 35 K. KR. 1010, 1... C. 

1219. Production of further evidence— 
Court holding evidence insufficient.|--If, upon a 
question of title, the master is satisfied with the 
evidence produced before him, but, upon the 
hearing of an exception to the report, the ct. 
thinks the evidence not suflicient, the ct., upon the 
application of the vendor, will refer 1t back to the 
master to review his report, in order to give the 
vendor an opportunity of producing further 
evidence. - ANDREW v. ANDREW (1830), 3. Sim. 
390; 57 BE. R. 1044. 

Si aaa Consd. Dawes v. Betts (1848), 17 lL. J. Ch. 

1220. —-— To show objection is immaterial.] 
—An exception to a report in favour of the title 
having been on argument allowed, leave was given 
to pltf., sometime afterwards, to go again before 
the master, for the purpose of bringing evidence to 
show that the objection which the ct. had sus- 
tained, was in the circumstances, immaterial.— 
EGERTON tv. JONES (1830), 1 Russ. & M. 694; 39 
HW. OR. 266, 1. C. 

Annotations Consd. Dawes v. Betts (1818), 17 L. J. Ch. 

315. Refd. Ino v. Ino (1847), 6 Hare, 171. 

1221. Erroneous report.|——Where, on a 
reference as to title, the mastcr has reported in 
favour of the title, but, upon exceptions, the ct. 
thinks he has done so erroncously or on insufficient 
grounds, the course is to give resp. the option of a 
reference back to the master to review his report.— 
CURLING v Fiuicut (1848), 2 Ch. 613; 17 J. J. Ch. 
359; 12 L. T. 0. S. 61; 12 Jur. 423; 41 EK. R. 
JOso, LC. 

Annotation — Refd. Dawes ve. Betts (1848), 12 Jur. 709. 

1222. Report on insufficient grounds.| — 
CURLING v. FLicHT, No. 1221, ante. 

1223. Whether special application necessary—- 
Where court disagrees with master’s finding.| 
CURLING v. FLIGHT, No. 1221, ante. 

1224, ——-- --- -.|~-Where the ct., on exceptions 
to the maste.’s report, disagrees with his finding, 
it is not necessary to make a special application 
for a reference back to the master.—DAWES . 
Betts (1848), 13 L. 7.0.8. 481; 12 Jur. 709, L. C. 























PART V. SECT. 6, SUB-SECT. 4.—-F. (c). 
h. Court’s attention should be drawn to precise disapproved point ]—GRERN v. MONKS (1818), 2 Mol. 325.- -IR. 
PART V. SECT. 6, SUB-SECT. 4.—F. (e). 
k. When ordered—Several objections to title. }—GrayY v. STRANGMAN (1853), 5 Ir. Jur. 113,—IR. 
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Sect. 8.—Relief: Sub-sects. 5,6 & 7, A. & B. (a).] 


SuB-sEctT. 6.—INTEREsT, RENTS AND DETERIORA- 
TION. 

“ See, generally, SALE OF LAND, Vol. XL., pp. 178, 

seq. 

Where special conditions in contract.] 
oF LAND, Vol. XL., pp. 118 et seq. 

Agreement for compulsory purchase.|——See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 231, 
232, Nos. 1203-1215. 

Agreement for purchase of mines.] 
Vol. XXXIV., p. 633, Nos. 307-809. 

Agreement for lease.|—See LANDLORD & TEN- 
ANT, Vol. XX XI., p. 273, No. 4171. 


See SALE 








See MINEs, 


6.—FORFEITURE OR RETURN OF 
Deposit. 

See, generally, SALE OF LAND, Vol. XL., pp. 131- 
134, 226-242, 

1225. Return of deposit with interest—-Unsuc- 
cessful action.|—-ANSON (LoRD) v. Hopass, No. 
576, ante. 

1226. ——- ——-.]---TURQUAND v. RuopEs, No. 
463, ante. 

.|—See SALE OF LAND, Vol. XL., pp. 241- 
242, Nos. 2092-2117. 

1227. Replacement of deposit by vendor’s solici- 
tor—Deposit paid away without concurrence of 
purchaser----Mortgagee refusing to join in convey- 
ance.|—-On a contract for purchase, a part of the 
purchase-money was paid as a ‘' deposit’’ to the 
vendor’s solr., who paid it away at the desire of the 
vendor, without the concurrence of the purchaser. 
This created a difficulty in completing the pur- 
chase, as a mtgee. of the estate would not join in 
the conveyance without payment to him of the 
deposit. In a suit by the purchaser for specific 
performance, the solrs. were declared liable to 
make good the money.—WIaGINS v. LORD (1841), 
4 Beav. 30; 49 BF. R. 248. 

Annotation :—Refd. Edgell v. Day (1865), L. RN. 1 C. P. 80. 


Declaration made in action for specific perform- 
ance.]-—See SALE oF LAND, Vol. XI1.., pp. 182, 133, 
Nos. 1045-1048. 


ScuB-SEcT. 





PART V. SECT. 8, SUB-SECT. 6. in the judgment. 


Pitf. having made 


SPECIFIC PERFORMANCE. 


Sus-sEcT. 7.—PAYMENT INTO COURT. 
A. In General. 

1228. Deposit—Order against auctioneer.]—Auc- 
tioneer, on motion of vendor, ordered to pay 
deposit into ct., minus his charges & expenses ; 
vendee restrained by injunction from proceeding 
in his action against the auctioneer for the deposit ; 
in which action he had obtained a judgment for 
the whole amount of the deposit.—ANNESLEY v. 
MUGGRIDGE (1816), 1 Madd. 593; 56 E. R. 218. 

1229, —_—.]— Bill against vendee & auc- 
tioneer, praying a specific performance, & that 
deposit may be paid into ct. Auctioneer admits 
the deposit to be in his hands, & states his claims 
upon it. On motion, he was ordered to pay in the 
deposit, after retaining the amount of his claims, 
& without prejudice to any question as to the 
money retained.— YATES v. FAREBROTHER (1819), 
4 Madd. 239; 56 KE. R. 604. 

1230. Rent-—Possession taken by lessee.|—Pltf. & 
deft. entered into an agreement, that when a cer- 
tain house belonging to pltf. should be completed 
& finished fit for habitation, pltf. would grant to 
deft. a lease of such house for twenty-one years. 
Deft. took possession before the house was com- 
pleted, & occupied it for a year ; but refused to pay 
rent or execute the lease. Pltf. filed a bill for 
specific performance, & moved that deft. might 
be ordered to pay the year’s rent into ct. Motion 
refused, with costs.—FAULKNER v, LLEWELLIN 
(1862), 31 L. J. Ch. 549; 26 J. P. 515; 10 W. R. 
Tee subsequent proceedings (1863), 9 L. T. 557, 
L. JJ. 

1231. Royalties —Lessee of mine in possession.]— 
Plifs. commenced an action against deft. for 
pecific performance of an agreement for a lease 
of a coal mine by pltfs. to deft. at a royalty, as 
plifs. alleged, of 10d. per ton. Deft. counter- 
claimed to have specific performance with a 
royalty of less amount. Deft. was in possession & 
raising & selling large quantities of coal, but he 
alleged that he had expended on the mine more 
than the value of the coal raised. He also brought 
an action against pltfs. in the Q. B. Div. to obtain 
damages for misrepresentations alleged to have 
been made to him for the purpose of inducing him 
to enter into the agreement, which action was still 





p. Right to retain money—Contract 


1. General rule.J—-The circumstance 
that a purchaser is not entitled to 
epecific performance is by no means 
conclusive against his right to a return 
of the deposit. If, having regard to 
the terms of the contract, he is justified 
in refusing to accept the title, which 
the vendor is able to give, he is entitled 
to a refund of the deposit.—Inra- 
HIMBHAI v. FLETCHER (1896), I. L. HR. 
21 Bom. 827.— IND. 

m. Return of part of purchase- 
man Ne good title shoun.}—-Where 
a Dil by a purchaser for specific per- 
formance is disunissed because a good 
title cannot be shown, the et. will order 
a sum pald on account of the purchase- 
money to be returned to the pur- 
chaser, &, In default, give him a lien 
therefor on the estate agreed to be 
sold ; but, unless the vendor has been 
guilty of fraud, the bill will be dis- 
toiased = =60without = costa.—Hukp  v. 
IKOBERTSON (1859), 7 Gr. 142.—-CAN. 

n, Repayment of moneys paid on 
account--Default n payment of instal- 
ments. }-—-Pitf. agr to purchase from 
defts. certain lands for the suin of 
$500, payable as follows: $60 cash 
& $20 per month thereafter till the full 
amount should be paid. The agree- 
ment provided that time should be of 
the essence of the contract & contained 
the usual proviso for cancellation by 
notice In case of default fully set out 


default in payment of six monthly 
instalments, defts. gave notice of 
cancellation pursuant to the agree- 
ment & afterwards sold & conveyed 
the land to a third party. About two 
& o haif years after the last payment 
by pltf., he brought this action for 
specific performanee, or, in the alter- 
native, for a return of the money he 
had paid :—Held: the effect of the 
default, the giving of the notice & the 
continued default was, at common law, 
to cancel the contract. &, unless equity 
would reheve, to enable the vendor to 
retain both the Jand & the money paid, 
& that pltf., having deliberately re- 
frained from continuing his monthly 
ayments for over two years & a half 
ecause the land diminished in value & 
he was in doubt whether it ‘ would 
do him any good ”’ to pay any moro 
instalments, was not entitled to any 
equitable relief, either by way of 
specific performance or against the 
forfeiture provided for by the contract, 
& therefore could not recover the 
amount he had paid.—DaLzigEL v. 
HOMESEEKERS’ LAND & COLONIZATION 
Co. (1911), 20 Man. L. R. 736; 16 
W. LL. R. 406.—CAN. 


0. Speculative purchase.) 
BRITISH COLUMBIA ORCHARD LANDS 
Co. _v. KILMER Cee (1912), 20 
W. L. R. 892; 2 WwW. - R. 91; 2 
D. L. I. 306.—CAN. 


not onen one }--Whero oa vendor sues 
for specific performance & prays that 
in default thereof he may have the 

urchaser’s interest cancelled & de- 

srmined, he is entitled, if the pur- 
chaser does not pay the amount due 
within the time fixed by the ct., to 
have the agreement determined & to 
retain the moneys paid thereunder, 
even if tho agreement is on open one 
in that it contains no clause permitting 
the vendor to cancel it & retain the 
moneys paid to him.—EPiscoopaLe 
CATHOLIQUE ROMAINE DER PRINOE 
ALBERT Corrn. v. Manon, [1926] 14 
I). L. R. 411; [1926] 1 W. W. R186; 
20 Sask, L. HR. 318.—CAN. 


PART V. SECT. 6, SUB-SECT. 7.—-A. 


q. Whether security for performance 
of decree of court ordered, }—MERRITT v. 

OBIN (1845), U. C. Jur. 609; 10.8. 
257.—CAN. 

r. When refused—Reference for title 
necessary.|—In a suit against the pur- 
chasers for specific performance the 
ct. refused to order the purchase- 
monéy into ct., pending a reference 
os to title —-TISDALE ¥. SHORTIS 
(1863), 10 Gr. 271.—-CAN. 

t, .}—DanBy v, GREENLERS 
(1865), 11 Gr. 351.—CAN. 

a. Eerchae oney:) — JESSOP v, 
Smytu, (18951 1 I. RK. 508.—IR. 


Part V.-—PROCEEDINGS FOR SPECIFIC PERFORMANCE. 


pending. Pltfs. moved for an interlocutory order 
that deft. might be ordered to pay into ct. the 
amount of royalties at 10d. per ton on the coal he 
had raised :—Held: although it would not be 
right, while the rate of royalty was in dispute, to 
order deft. to pay into ct. the amount of royalties 
at the rate claimed by pltfs., he ought to be ordered 
to pay in the amount of royalties at the rate which 
he himsclf alleged to be the one agreed upon, & as 
his carrying away coal diminished the value of the 
property he would not have the usual option of 
giving up possession instead of paying money into 

ct.— LEWIS v. JAMES (1886), 32 Ch. D. 326; 56 

J. J. Ch. 168; 54 L. T. 260; 50 J. P. 423; 34 

W. R. 619, C. A. 

Annotations ‘—Consd. Greenwood v. Turner, [1891] 2 Ch. 
144. Refd. Cook v. Andrews (1896), 66 L. J. Ch. 137. 
Purchaser in possession.|-—Sec Sub-sect. 7, B., 

post. 





Compulsory purchase.|—Sece CoMPpuLSORY 
PURCHASE OF LAND, Vol. XI., pp. 229, 230, 233, 
234, Nos. 1170-1176, 1216-1235. 

1232. Retention of amount paid in—Death of 
plaintiff — Benefit of infant heir.])——-The vendor 
dying intestate & leaving an infant heir the 
purchase-money being paid into ct., in a suit for 
a specific performance instituted after his death, 
will be retained till the heir attains twenty-one & 
conveys.— BULLOCK v. BULLOCK (1820), 1 Jac. & 
W. 603; 37 1. R, 498. 

1233. Payment out—Defective title—-Form of 








order.|— JAMES v. W1LLIAMS (1848), 10 L. T. O. S. 
481. 
1234, - Agreement for compulsory purchase.] 


—A public body acting under the powers of their 
Act. & of Lands Clauses (Consolidation) Act, 1845 
(c. 18), gave notice to pltf. who was a tailor to 
take his house which was leasehold. After some 
negotiation they offered him £400 of which £150 
was to be apportioned to his leasehold interest & 
£250 to his trade damage & personal expenses to 
which pltf. agreed. Pitf. had mortgaged his 
leasehold interest & could not make a good title. 
Pitf. then brought an action for specific perform- 
anee of the agreement & defts. afterwards paid 
the £400 into ct. under Lands Clauses Act (c. 18), 
s. 76, executed a deed poll & took possession :— 
Held: wpltf. was entitled to judgment in the 
action & to have the £250 paid at once to him 
with interest from the time when defts. took 
possession. Although in some cases the goodwill 
of trade preniuses passes to a mtgee. that does not 
apply to a case where the goodwill depends on 
the personal skill of the owner.—CoopeR v. 
METROPOLITAN Boarp oF Works (1883), 25 
Ch. D. 472; 53 1. J. Ch. 109; 50 L. T. 602; 
32 W. R. 709, C. A. 


Annotation :—Mentd. West) London Syndicate v. I. Wk. 
Comrs., [1898] 2 Q. B. 507. 


B. Purchaser in Possession. 
(a) In General. 


1235. Whether payment in ordered.}]—-Order on 
& purchaser, before conveyance, to pay into ct. 
instalments due, & interest according to the 
contract, the subject being a coal mine, & the 
purchaser in possession, & working it.—Buck v. 
LODGE (1812), 18 Ves. 450; 34 K. R. 387. 

1236. -]|—The ct., on motion in a bill for 
specific performance, ordered the purchaser, who 
had been let into possession previously to signing 
the contract, to pay the purchase-money, with 
interest from the day fixed by the contract for 
such payment, into ct.—LILLEY v. ALLEN (1866), 
141. T.62; 12 Jur. N.S. 181. 

1237, - Option to give up possession.}——-The 
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co. have taken possession as purchasers & the 
whole question is whether they have or not 
accepted the title. The ordinary course is to 
direct either that the purchase-money be paid 
into ct. or that the possession be given up. The 
vendor by filing this bill has elected his ct.; & in 
case of specific performance he can require nothing 
more than that the purchase-money should be 
secured (LORD COTTENHAM, C.).—JIYDE v. GREAT 
WESTERN Ry. Co. (1839), 1 Ry. & Can. Cas. 277. 

1238, —-— -|—ToMLINSON v. MANCHESTER 
& BirMINGHAM Ry. Co., No. 390, ante. 


1239. -]—Where a purchaser of real 
estate fails to complete his contract by payment 
of the balance of his purchase-money by the 
stipulated day, but, being in possession on that 
day, retains possession thereafter without paying 
interest or rent, the ct. will not, on a motion by 
the vendor in an action for specific performance, 
order him to pay the balance of purchase-money 
into ct. without giving him the option either of 
retiring from possession on a certain day or of 
paying the balance into ct. on that day, with 
interest from the day fixed by the contract for 
completion, even though the purchaser is in 
possession under the contract & has made no 
objection to the vendor’s title; but that option 
will not be given if the purchaser has done any- 
thing to prejudice the value of the property as a 
security for the balance. —GREENWOOD v. TURNER, 
[1891] 2 Ch. 144; 60L. J. Ch. 351; 64 L. T. 261; 
39 W. R. 315. 

Annotations :—Apld. Ite Cassano & Mackay's Contract 
(1919), 64 Sol. Jo. 259. Refd. Cook v. Andrews (1896), 
66 L. J. Ch. 137, 

1240. —---- .|—Where title has been ac- 
cepted & the purchaser has gone into possession 
hefore completion, & has failed to complete, & 
the vendor has commenced proceedings for 
specific performance, the vendor can obtain on 
motion an order directing the purchaser to lodge 
the balance of the purchase-money in ct., together 
with the interest under the contract from the 
date fixed for completion within four days, or in 
default to deliver up possession to the vendor, & 
in that event: to lodge in ct. the interest due under 
the contract.—Re CAssANO & MACKAY’s CON- 
TRACT (1919), 64 Sol. Jo. 259. 

1241. Unreasonable delay.|—BONNER v. 
JOHNSTON, No. 1261, post. 

1242. Possession taken without consent of 
vendor.|-—Purchaser taking possession without 
the consent or privity of the vendor, ordered on 
motion, before answer, to pay the purchase- 
money into ct.—BLACKBURN v. STACE (1821), 6 
Madd. 69; 56 KE. R. 1016. 

1243. Possession given without prejudice to 
objections to title.|.—A purchaser under the ct. 
will not be allowed to take possession ‘‘ without 
prejudice to objections to the title’? even upon 
payment of his purchase-money into ct.— HUTTON 
v. MANSELL (1840), 2 Beav. 260; 48 BE. R. 1180. 

1244. -|—A purchaser who takes 
possession although for the benefit of the vendor 
& expressly without prejudice to any objection 
he may afterwards make to the title will be 
ordered to pay the money into ct. if he admits 
the contract.-- FowLER v. WARD (1842), 6 Jur. 






































547. 
1245. Long possession without objection to 
title.|—Where a purchaser who had been in posses- 


sion for some years made no objection to the title, 
a specific performance was decreed, & the money 
ordered to be brought into ct.; & an inquiry was 
directed whether a trustee was authorised to 
make an agreement touching an adjoining field, 
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Sect. 6.—Relief: Sub-sect. 7, B. (a), (6), (ce), (d2) & 
(e); sub-sects. 8 & 9, A.] 

& the erection or continuance of a brick field 
therein, & to state the circumstances of such 
agreement; & whether the same had or had not 
been performed, or in what respect broken, & if 
it had been broken the master was to state the 
circumstances. Upon appeal against that part 
of the decree which directed an inquiry, the 
order was varied by striking out all that related 
to the adjoining land.—EVERSFIELD v. Troup 
(1847), 9 L. T. O. S. 349, TC. 

1246. —-— Possession permitted without rents 
& profits.|-—CURLING v. AUSTIN, No. 1180, ante. 

1247. Objection to conveyance—-No objec- 
tion to title.|—-MaTson v. DENNIS (1864), 4 De 
G. J. & Sm. 345; 10 Jur. N. S. 461; 12 W. R. 
926; 46 I. R. 9523 sub nom. MATSON v. DENNIS, 
MATSON v. WoopTHoRPE, 10 L. T. 391, L. JJ. 


Annotations -—Consd. Powell v. Brodhurst, [1901] 2 Ch. 
160. Mentd. Steeds v. Stecds (1889), 28 Q. B. D. 537. 





(b) Purchaser Objecting to Title. 


1248. Whether payment in ordered.]—-Woob v. 
Epwaknps, [1876] W. N. 15. 

1249. Option to deliver up possession.| — 
Purchaser, having taken possession, but objecting 
to the title, required either to pay in the purchase- 
money, or deliver up possession.— CLARKE 1t. 
Wso0n (1808), 15 Ves. 317; 33 Ih. R. 774, L. CO. 
Annotations :-—Refd. Clarke v. Elliott (1816), 1 Madd. 606; 

Pope v. G. BE. Ry (1866), LG. R. 38 Eq. 171, Greenwood v. 

Turner, [1891] 2 Ch. 144. 

1250. ——— -----..—Vendee in possession, ob- 
jecting to title, must pay 1n purchase-money, or 
give up possession.— SMITH v. Lroyp (1815), 1 
Madd. 83; 56 EF. It. 33. 

1251. —— ---—.|— A purchaser, who had been 
three years in possession, & who had not paid the 





purchase-money, on the ground that a good title , 


had not been made out, was ordered either to 

pay the purchase-money within two months, or 

to give up possession.—TINDAL v. COBITAM (1835), 

2My. & K. 385; 4). 3. Ch. 98; 39 E.R. 991. 

Annotation :-—Apld, Greenwoud v. Turner, [1801] 2 Ch. 144. 
1252. —--- Where possession proved by affidavit 

only.|—-Vendee in possession, objecting to title, 

ordered to pay purchase-money into ct., though 
possession not admitted by the answer, & only 

shown by affidavit.—BooruBy v. WALKER (1815), 

1 Madd. 197; 56 KB. R. 73. 

1253. | -~Burkovucis ve. OAKLEY 
(1815), 1 Mer. 52; 35 BE. R. 596, 1. C. 5 subsequent 
proceedings (1819), 3 Swan. 159, 

Annotations ‘—Distd. Boothby v. Walker (1815), 1 Madd, 
197. Expld. Bonner v. Johnston (1816), 1 Mer. 366. 
Consd. Dinekburit v, Stace (1821), 6 Madd. 69 
1254, ——- Where acts of ownership.}— Posses- 

sion by a purchaser according to the contract not 

a ground for payment of money into ct. on 

objections to the title. Acts of alteration or 

destruction, against the nature of the contract, 
are & shighter acts, after the objections discovered, 
effectual for that purpose, than if done with an 
understanding on one side, that there is a title, 
on the other, that there is not.— D1xon uv. ASTLEY 

(1816), 19 Ves. 5645; 1 Mer. 1383; 34 E. h. 625, 

L.c. 

Annotations :—Consd. Bonner v. Johnstun (1816), 1 Mer, 
366. Apld. Pope v. G. E. Ry. (1866), L. R. 3 Eq. 171, 
Refd. Blackburn v. Stace (1821), 6 Madd. 69. 

1255. --—.|—A purchaser in possession 
mahing unprovements, etc., but objecting to the 
title, not obliged to pay purchase-money into ct. 
~-GELL v. WATSON (1818), 3 Madd. 225; 56 
BK. RR, 42. 














SPECIFIC PERFORMANCE. 


1256. -.| —WICKHAM v. EVERED (1819), 
4 Madd. 53 586 KH. R. 628. 
Annotation :-—Apld. Younge v. Duncombe (1831), You. 275. 

1257. .|—A purchaser under an agree- 
ment entered into possession & into receipt of 
the rents & profits of certain messuages & premises 
in the year 1827, without prejudice as to any 
question of title. After the delivery of the 
abstract, the purchaser took objections to the 
title, & by reason of a party necessary to the 
conveyance being a minor, the conveyance was 
postponed. The purchaser remained in posses- 
sion down to the time of filing the bill, performing 
certain acts of ownership, & still offering objections 
to the title. Upon motion of the vendor in a 
suit for specific performance :—Held: deft. ought 
to pay the purchase-money into ct. with interest, 
after the usual rate of £4 per cent.— ADAMS vw, 
HGEATHCOTE (1846), 7 1. T. O. 8S. 317; 10 Jur. 301. 

1258. ———— Objection waived by delay.]—By an 
agreement for the sale of an estate, the purchaser 
was to pay part of his purchase-money on Dec. 24 
then next, when the conveyance was to be 
executed, & the residue was to be secured by a 
mtge. of the estate, payable at not Jess than 
twelve months from the date of the conveyance. 
The purchaser entered into possession immediately 
after the execution of the agreement, but, on 
some objections to the title, refused to pay his 
purchase-money. <A bill was filed by the vendor, 
for the specific performance of the contract, & 
more than twelve months having elapsed from 
the time when the conveyance ought to have 
been executed, deft. was on motion ordered to 
pay the purchase-money into ct.-~YOUNGE v, 
DUNCOMBE (1831), You. 275; 159 KK. R. 905. 








(c) Possession Obtained Independently of Contract. 

1259, Payment in not ordered.|——-Motion, for a 
purchaser in possession to pay money into ct. 
refused, under the circumstances of possession 
given independently of the agreement to purchase, 
& laches on the part of the vendor in completing 
his title. ---Fox v. Brron (1815), 1 Mer. 105; 35 
KB. R. 615, L. C. 

1260. -— - Possession as tenant in common.| 
Motion by one tenant in common who had agreed 
to sell to the other, that the latter should pay his 
purchase-money into ct., refused; Where such 
purchaser had been before & at the time of the 
purchase in possession of the whole, with the 
approbation of the other tenant in common.-— 
FrREEBooDY v. Prerry (1815), Coop. G. 91; 35 
i. RR. 480, 1. €. 

1261. — Possession as tenant of vendor.|--- 
On bil by vendor for a specific performance, the 
et. will not, before answer, make an order for 
payment of the purchase-moncy, by deft. in 
possession, unless under special circumstances, 
such as unreasonable delay, committing acts of 
ownership in alteration of the property, etc. In 
this case, deft. bemg in possession, not. under the 
agreement (o purchase, but as tenant to pltf. at 
the time of the purchase, no order was made.— 
BONNER v. JOUNSTON (1816), 1 Mer. 366; 35 


EB. OR. 709, L. ©. 
Annotations :-—Distd. Blackburn v. Stace (1821), 6 Madd. 
69. Refd, Osborne vr. Harvey (1841), 1 Y. & C. Ch. Cas. 


1262. ~-—,|--’The purchascrs of a mining 
property, subject to leases, were in possession of 
part as lessees, & of part under an agreement 
with the lessees, & were working & disposing of 
the minerals, but they had paid no rent since the 
time when, according to the agreement, posses- 
sion was to be given. Upon motion, after answer, 
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in a suit for specific performance by the vendors, 
for payment into ct. of the balance of the purchasc- 
money :—Held: defts. could only be required to 

ay into ct. the rent in arrear._-ROBERTSHAW vt. 
Bray (1866), 35 L. J. Ch. 844; 14 L. T. 101; 
12 Jur. N.S. 224. 


(d) Vendor in Default. 

1263. Whether payment in ordered—Laches in 
completing title—-Mutual surprise.|—Though gene- 
rally a purchaser cannot be called on for his 
money until he has a title yet where he is let into 
possession upon a mutual confidence of a speedy 
title & the difficulty is a mutual surprise he cannot 
without express contract retain the possession 
withholding the money.—GIBSON v. CLARKE 
(1813), 1 Ves. & B. 500; 35 HB. R. 195, L. C.; 
subsequent proceedings, 2 Ves. & B. 103, L. C. 


Annotations :-—Consd. Greenwood v, Turner, [1891] 2 Ch. 
144. Refd. Jennings v. Hopton (1816), 1 Madd. 211; 





Mole v. Smith (1820), 1 Jac, & W. 665 


1264. -—- -- —--.] -Fox v. Bircn, No. 1259, 
ante. 
1265. ----— Failure to make good title.]-—-CLARKE 


v. Faux, No. 1131, ante. 


(c) Purchaser Doing Acts of Ownership. 


1266. Whether payment in ordered.|]—-Acts of 
ownership, amounting to waste, by alteration & 
conversion of property, suflicient to induce the 
ct. to order payment of purchase-money into ct., 
upon the ground that a vendor has a hen on the 
estate for the amount, & might have filed his bill 
to restrain the purchaser in possession from com- 
mitting such acts of ownership.--CUTLER v. 
Stmmons (1816), 2 Mer. 103; 35 E.R. 880, L. C. 


-tnnolations .-~ Apld. Braniley v. Teal (1818), 3 Madd. 219. 
Consd. Lewis v. James (1886), 32 Ch. D. 326. Refd. 
Osborne vw. Harvey (1841), 1 Y. & ( Ch. Cas. 116; Green- 
wood v, ‘Purner, (1891) 2 Ch. 144. 


1267. —— .'| -BONNER tv. JOHNSTON, No. 1261, 
ante, 
1268. -- .!-—-Purchaser, a trustee, acting on 


behalf of himself & others his co-trustees, & of 
the cestuis que trust, ordered to pay purchase- 
money into ct.; the agreement having been 
entcred into in the name of himself alone ; upon 
affidavits, that pltfs., the vendors, had no notice 
of his acting for others, & of acts of ownership 
committed since possession given to him under 
the agreement; in opposition to the answer, 
alleging notice, & denying any acts of ownership 
by hunself, or by any other person, to his know- 
ledge.—CRUTCHLEY v. JERNINGIAM (1817), 2 
Mer. 502; 35 BH. R. 10382, L. C. 

af ete :-- Refd. Greenwood vr. Turner (1891), 39 W. BR. 

od. 


1269. —- --.]|—-Purchaser in possession, who has 
nade alterations & improvements on the estate, 
ordered to pay the purchase-moncy into ct.— 
yraseal v. TEAL (1818), 3 Madd. 219; 56 BE. R. 

—--— Purchaser objecting to title.|—See Sub- 
eect. 7, B. (b), ante. 


SUB-SECT. 8.—SPrECIFIC PERFORMANCE WITH 
COMPENSATION, 
See Sect. 7, post. 
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PERFORMANCE WITH 
INDEMNITY. 
A. Vendor Compelled to Give Indemnity. 

1270. Whether court will compel vendor to give 
indemnity.|—(1) Reference of title before answer ; 
pltf., vendor, undertaking to do all such acts for 
the purpose of executing what the ct. thinks 
right, as if the answer was in, & the cause brought 
to hearing. Direction, if the report shall be 
against the title, for compensation. 

The Lord Chancellor said he did not apprehend 
the ct. could compel (2) the purchaser to take an 
indemnity, or (3) the vendor to give it.—Bat- 
MANNO v. LUMLEY (1813), 1 Ves. & B. 2243 35 
hi. R. 88, L. C. 

Annotations :—Aa to gu) Exypld. Bonner v. Johnston (1816), 

1 Mer. 366. Consd. Wilson v. Williams (1857), 3 Jur. 


N. 8. 810. As to (3) Apld. Aylett v. Ashton (1835), 1 
My. & Cr. 105. 


1271. -|—-If deft. cannot make a title to 
that which he has agreed to convey the ct. will 
not compel him to convey something Jess with 
indemnity against the risk of eviction (Lorp 
ELDON, C.).—PATON v. BREBNER (1819), 1 Bli. 
42; 4 E.R. 16, H. L. 
aul olatum =< Rete, Aylett v. Ashton (1835), 1 My. & Cr. 


SUB-SECT. 9.- 





1272. - ---.;—Special directions, in a decree 
for specific performance against a co., providing 
for an indemnity to the co., & for works to be 
performed by the co. 

A co. having taken a small partion of an estate, 
the whole of which was subject to a rentcharge, 
& a reference having been directed to ascertain 
what would be a proper amount to be deducted 
from the purchase-money by way of compensa- 
tion, but no reference as to indemnity :—Held : 
regard being had to the provisions for indemnity 
thereinafter directed, a proper sum to deduct was 
a sum which bore such a proportion to the whole 
present worth of the rentcharge as the quantity 
of lands taken by the co. bore to the whole lands 
out of which the rentcharge issued. The pro- 
vision for indemnity then directed by the order 
was a covenant by the vendor to pay the annuity ; 
& that all the other lands should, as between the 
vendor & purchaser, be solely chargeable there- 
with, in exoneration of the small parcel now 
sold.—POWELL v. Soutn WALES Ky. Co, (1855), 
1 Jur. N.S. 773. 

1273. Against liability for rent & on 
covenants.|-—Exors. sell by auction, in nine lots, 
sundry houses which testator, during his life, held 
by lease under the Crown, & of which they, after 
his death, obtained a new lease, subject to one 
entire rent of £243; the printed particulars 
mention that the sale is by exors. & that the nine 
lots are held under one lease, & at one entire 
reserved rent; decreed, upon a bill filed by the 
vendors, & an answer, submitting to perform the 
contract upon an indemnity being given, that the 
purchaser of one lot, with respect to which the 
particulars stated that the apportioned rent for 
it was £52, was entitled to have an indemnity 
from the exors. against his liability for the whole 
reserved rent, & the breach of any of the covenants 
in the original lease.—WkrEsT v. WILD (1824), 3 
L. J. O. S. Ch. 15. 

1274, —-- - In absence of special agreement.]-— 
The ct. will nol compel a vendor to give an 





PART V.ESECT. 6, SUB-SECT. 7.—B. (d). 
b. Whether payment in ordered—Sale of lumber (mill & tumber.}—CRowsTon v, TATE (1907), 6 W. L. R. 70.—CAN. 
PART V. SECT. 6, SUB-SECT. 9.—-A. 
c. Whether court will compel vendor to give indemnity—Against morigage.] —-ARNOLD v, MCLEAN (1854), 4 Gr. 337, 


revsd, (1857), 6 Gr. 242.—CAN. 
d. 


J VOI. XLII . 





Against future Uabilitics on shares.)--SNEPPARD v. MuRrny (1868), 2 I. R. Eq. 541.—IR. 
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Sect. 6. - Relief: Sub-sect. 9, A. & B.; sub-sect. 10.| 


indemnity, unless vendor & purchaser have 
contracted for it.—AYLETT v. ASHTON (1835), 1 
My. & Cr. 105; 5 L. J. Ch. 71; 40 E. R. 316. 

Annotations: Mentd. Johnson v. Gallagher eeu), 3 De 

Gaps fet, pone Sar Baok gt Aart 

(1878), 26 W. R.320.. 2° atti 

1275. Refusal of incumbrancer to join in 
conveyance—-After agreement to joln.])—WILSON 
v. WILLIAMS, No. 1432, post. 

1276. ——-— Waiver of objection by purchaser.] 
The tenant for life of a real estate, the trustees of 
which were empowered to sell it at his request & 
by his direction, entered into a contract to sell 
it. The estate was subject, with others, to a 
charge for younger children. The tenant for life 
died without issue, & the fee of the estate passed 
under his will :—Held: the purchaser, on waiving 
the objection as to the charge, was entitled to a 
specific performance against the representatives 
of the vendor, but he was not entitled either to 
an indemnity against the charge or to compensa- 
tion.— BAINBRIDGE v. KINNAIRD (1863), 32 Beav. 
346; 2 New Hep. 5; 8 1. T. 447; 9 Jur. N.S. 
862; 11 W. R. 608; 55 H.R. 135. 

1277. Computation of indemnity.|— Powe. v. 
SouTH WALES Ry. Co., No. 1272, ante. 








1278. ———-.]-—-W1LSON v. WILLIAMS, No. 1432, 
post. 
B. Purchaser Compelled to Take or Give 
ndemnity. 


1279. Whether court will compel purchaser to 
take indemnity.|—-BaLManno v. Loumuiry, No. 
1270, ante. 

1280. -|-—Purchaser not entitled to com- 
pensation, where the misdescription consisted in 
stating, that the premises sold were in the joint 
occupation of A. & B. as lessees, the fact being 
that the premises had been demised to C., & by 
C. assigned to A., who was, together with B., in 
the occupation of them at the time of sale. The 
purchaser could not, in this case. be compelled to 
accept an indemnity.—RiIDG@Way v. GRAY (1849), 
1 Mac. & G. 109; 1H. & Tw. 195; 41 E. R. 
1204, L. C. 

1281. --— Against judgment amounting to half 
purchase-~money.| —Purchaser not to be compelled 
to take an indemnity against a judgment amount- 
ing to half of the purchase-money.—WoopD v. 
BERNAL (1812), 19 Ves. 220; 34 I. R. 500, L. C. 

1282. ———_ Liability not fit subject for in- 
rabaaee rea lessee covenanted to build thirty 
four additional houses on the demised property 
within five years, to keep in repair the houses 
built & to be built, & at the end of the term to 
deliver them up to the lessor; & there was a 
proviso for re-entry on non-performance of the 
covenants. The additional houses were not 
built, but for forty six years the lessor received 
the rent, & thus waived the obligation to build. 
The leasehold interest being sold :—-Held: the 
purchaser was not bound to accept either a com- 
pensation or indemnity. 

An indemnity the purchaser would not be 
bound to take, if in such a case it could be given, 
& I am of opinion that such a liability as this is 
not a fit subject for either compensation or 





SPECIFIC PERFORMANCE. 


indemnity. It is... impossible to ascertain 
with any reasonable accuracy the amount or 
value of any such liability (LORD LANDALE, M.R.). 
—~NOUAILLE v. FricuT (1844), 7 Beav. 521; 13 
L. J. Ch. 414; 8 Jur. 838; 49 BH. R. 1168. 

aiciation :—Refd. Hume v. Bontley (1852), 5 De G. & Sm. 


1283. —-— Contingent incumbrance—However 
small or remote.|--A purchaser is not bound to 
accept an indemnity for a contingent incumbranco, 
however small the amount or remote the contin- 
gency, but is entitled to have it discharged.—Re 
Weston & THomaAsS’s Contract, [1907] 1 Ch, 
244; 76L. J. Ch. 179; 96 L. T. 324. 

1284. Purchaser ordered to give indemnity—Sale 
of business—Delay of purchaser—Indemnity 
against loss in carrying on business.]|—Where 
completion of a contract for sale of a business as 
a going concern is delayed through the fault of 
the purchaser, & the vendor notifies the pur- 
chaser that the business is being carried on at a 
loss & that he will hold the purchaser accountable 
therefor, the vendor is entitled to specific per- 
formance & also to an indemnity in respect of 
expenses properly incurred in carrying on & 
preserving the business as a going concern.— 
GOLDEN BREAD Co. v. IlemMMminas, [1922] 1 Ch. 
162; 911. 5. Ch. 228; 126 L. T. 594; 66 Sol. Jo. 
124, 


Sus-sect. 10.- -Speciric PERFORMANCE WITH 
PAROL VARIATION, 


1285. Variation set up by plaintiff.| — Though 
a deft., resisting a specific performance, may go 
into parol evidence, that by fraud the written 
agreement doves not express the real terms, pitf. 
cannot for the purpose of obtaining a specific 
performance with a variation,-- WOOLLAM v. HEARN 
(1802), 7 Ves. 211; 32 K. RR. 86, 

Annotations :-- Folld. Gurrard v, Grinling (1818), 2 Swan. 
244, Apld. . Platt, [1900] 1 Ch. 616. Consd. 
Craddock v. . 1923) 2 Ch. 136. Refd. Squire r. 

Campbell (1836), 1 My. & Cr. 459; Flight v. Gray (1857), 

30. BL N.S. 320; Oley ». Fisher (1886), 34 Ch. D, 367; 

Henry v. Smith (1895), 39 Sol. Jo. 559; Thompson v. 

Hickman, [1907] 1 Ch. 550; Fowler v, Sugdon (1916), 

5 L. J. K. B. 1090; Forgione v. Lewis, (1920) 2 Ch. 
6. 


1286. --—.}— An Act of Parliament empowered 
the Comrs. of Woods & Forests to make certain 
new streets according to a particular plan therein 
referred to, & to lease, & to enter into agree- 
ments for leasing, the ground in the lines of 
the new streets. Under this power leases were 
granted of two plots of ground, upon which the 
lessees erected two particular houses in the line 
of one of the new streets. Tach of the leases 
described the plot of ground which it demised 
as being ‘“‘ on the north side of a new street then 
forming there, called,” etc., & as ‘ fronting 
towards the south on the new street.’?” The plan 
referred to in the Act of Parliament exhibited an 
open space in front of the sites of these houses ; 
but that plan was not mentioned in either of the 
lcases. 

The intended streets were completed, & the 
space in front of the houses was left open. The 
Comrs. of Woods & Forests, & the paving com- 
mittee of the parish, afterwards gave permission 


= variations, if deft. is willing to accept 1285 ini. ——.] — Law vw. WARREN 
PART VaSeer 6, SUB-SECT. 10. the same, & if not, according the (1843), 6 I, Hq. K. 299.—IR. 
1285 i. Variation set up by plaintiff.) original contract. — MALOUGHNEY  v, 1285 iv. ———-.]— DonaLp vv. Soorr 
—Where plitf. claims specific perform- Crowr (1912), 22 0. W. R. 635; 8 (1860), 10 I. Ch. R. 496; 12 Ir. Jur. 
37 R 


ance of & written contract, ut the same OO. W. N. 1488: 
time stating & offering to submit to DD. L. R. 471.—CA 
pubsaequent parol variations, the ct. will 285i 

decree specific performance with the abies rm 





26 O. L. R. 579; G 
N, 


«}—WARREN v. THUNDER 
I. Ibq. It. 371.—IR. 


41285 v. Variation set u dcfen- 
dant.}—JONKS v. DALE OM 0.n, 


717.--CAN. 


Part V.—PROCEEDINGS FOR SPECIFIC PERFORMANCE. 


to certain persons to erect an equestrian statute 
in the open space, & those persons proceeded to 
place it upon a part of that open space, but with- 
out interfering with the line of the carriage way 
of the new street in which the houses stood. The 
lessees of the houses thereupon filed a bill to 
restrain the erection of the statute, alleging that, 
upon the treaty for the leases, the lessees were 
shown the plan of the intended new street & 
parts adjacent, by which it appeared that the 
space in question was to be quite open & free 
from all obstructions, & that it was upon the 
treaty represented & stated, that opposite the 
two houses a free passage would be left of certain 
dimensions, which would be contracted by the 
erection of the statute; they also alleged, that 
the proposed erection would diminish the value 
of their property, & be a public & a private 
nuisance. 

Although to resist in specific performance a 
deft. may show, by parol, that the written docu- 
ment does not represent the contract between the 
parties yet a pltf. cannot have a decree for a 
specific performance of a written contract with a 
variation upon parol evidence (LORD CoTTENHAM, 
C.).- SQUIRE v. CAMPBELL (1836), 1 My. & Cr. 
459; 6L. J. Ch. 413 40 1. R, 451, 1. C. 


Annotations :---Refd. Fewster v. Turner (1842), 11 L. J. Ch. 
161; N. B. Ry. v. Tod (1846), 12 Ol. & Fin. 722; Lett 
». Randall (1883), 49 L. TT. 71. Mentd. Williams v. 
Jersey (1841), Cr. & Ph. 91; Diotrichsen v. Cabburn 
(1816), 1 Coop. temp, Cott. 72; Soltau v. De Held (1851), 
2 Sim. N. 8S. 133; Allen »v. Maddock (1858), 11 Moo, 
a C. 427; Eastwood v. Lever (1863), 4 De G. J. & Sin. 


1287. -----.|—By a conveyance expressed to be 
supplemented to a ‘“‘ principal agrcement,’’ under 
which the vendor was entitled to a lease of 
certain land coloured red in the plan annexed 
to that agreement, the vendor, in pursuance of a 
written contract in that behalf, as beneficial 
owner conveyed to the purchasers ‘ all his estate, 
term & interest under & by virtue of the principal 
agreement in the piece of land coloured red in the 
plan annexed to the principal agreement. 

The parcels being deficient, the purchasers 
sucd on the covenant. The vendor alleged mutual 
mistake, & alternatively unilateral mistake on 
his own part, & counterclaimed for rectification 
of the conveyance: - Held: the written contract 
& conveyance bemg unambiguous, parol evidence 
of mistake was inadmissible after completion 
either as a defence to the action, to which it 
aflorded no answer; or to support the counter- 
claim, which amounted to claiming specific per- 
formance of a written contract with a parol 
variation.— May v. PLatrr, [1900] 1 Ch. 616; 69 
L. J. Ch. 357; 83 L. T. 123; 48 W. R. 617. 
Annotations :—Consd. Fowlor v. Sugden (1916), 85 L. J. 

K. B. 1090; Craddock v. Hunt, [1923] 2 Ch. 136. Refd. 

Thompson ». Hickman, [1907] 1 Ch. 550; Forgiono v. 

Lewis, [1920] 2 Ch. 326. 

1288. Variation set up by defendant.]—-WooLLaM 
v. Iiwann, No. 1285, ante. 

1289, ——-- .|—Deft. to a bill for specific perform- 
ance, proving an agreement different from that 
insisted on by pltf., may have a decree upon his 
answer, submitting to perform.—Fire v. CLAYTON 
(1807), 1 Coop. temp. Cott 351; 13 Ves. 546; 33 
K. R. 398, L. C. 


Annotations :—-Refd. Borners v. Fleming, [1925] Ch. 264. 
Mentd. Williams v. Phillips (1881), 8 Q. B. D. 437. 





oe -]|—SQUIRE v. CAMPBELL, No. 1286, 
ante, 
1291, ———.|--RickETrs 1. BELL, No. 111, ante. 
1292, —--—.] —Deft., a brewer, agreed to grant 


& lease to pitf., & after the terms had been 
discussed a written agreement was prepared by 
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deft. & executed. The agreement did not 
expressly state that the lease was to be a usual 
brewer’s lease, nor did it contain any stipulation 
that pltf. should take his beer of deft., although 
that had been the understanding in the previous 
parol treaty :—Held: pltf. was not entitled to 
specific performance of the agreement unless he 
would consent to admit this stipulation.—BAk- 
NARD v. CAVE (1858), 26 Beav. 253; 7 W. R. 
158; 63 I. R. 895. 

1293. -—~—-.|—-SmirH v. WHEATCROFT, No. 877, 
ante. 

---—.]——See, also, MISTAKE, Vol. XXXV., pp. 
140, 141, Nos. 379-386. 

1294. Variation coming out In cross-examination.| 
—Semble: in a suit for specific performance of a 
written agreement, a parol variation not set up by 
the answer, but coming out on the cross-exami- 
nation of deft.’s agent, who was one of pltf.’s 
witnesses, is a proper subject for inquiry before 
the ct. finally disposes of the case. 

But pltf. consenting to adopt 1t as part of the 
contract, a specific performance of the contract 
with the parol variation was decreed immediately, 
with costs.-—-LONDON & BikMinaHam Ry. Co. v. 
WINTER (1840), Cr. & Ph. 57; 41 E.R. 410, L. C. 


Annotations :—Consd. Smith v. Wheatcroft (1878), 9 Ch. D. 
223. Refd. Wilson v. West Hartlepool Harbour & Ry. 
Co. (1864), 34 Beav. 187; Berners v. Fleming, [1925} 
Ch. 264. Mentd. Lindsey v. G. N. Ry. (1853), 10 Hare, 
664; Hoare v. Lewisham Corpn. (1901), 85 L. ‘T. 281. 


1295. Clerical error.]|—-GanNAN v. Fox (1674), 
Cas. temp. Finch 172 ; 23 BE. R. 95. 

1296. Mutual mistake.|—-In a written agreement 
for the sale & purchase of a Icaschold house the 
number of the house was inaccurately described 
as No. 232 instead of 233. There was no dispute 
as to the identity of the house, which was admitted 
by the vendor to be No. 233. In an action 
by the purchaser against the vendor for the 
specific performance of the agreement to sell 
No. 233, the defence was raised that in such an 
action no parol variation of the written agreement 
could be made, according to the rule in Woollam 
v. Hearn, No. 1285, ante. applied in May v. Platt, 
No. 1287, ante. Stat. Frauds was not pleaded by 
deft., & pltf. did not ask for rectification of the 
written agreement, or seck to introduce any parol 
evidence :—Held: as there was a common mistake 
of both parties to the agreement the rule in 
Woollam v. Hearn, No. 1285, ante. had no applica- 
tion, & pltf. was entitled to specific performance 
of the contract alleged.—FORGIONE v. LEWIS, 
[1920] 2 Ch. 326; 89 L. J. Ch. 510; 123 L. 'T. 562 ; 
64 Sol. Jo. 549. 

1297. Sufficiency of evidence.|—-An agreement 
to grant a lease of a house was contained in 
three letters, which specified the term & the 
amount of rent, & stipulated that the intended 
lessee, pltf., was to do all repairs, painting, decorat- 
ing, etc. The intended lessor, deft., refused to 
grant a lease on the footing of the agreement, on 
the ground that pitf. had at the time of entering 
into the agreement also verbally undertaken to 
expend £1,000 on the premises in a particular 
manner, & to allow covenants to compel him to do 
so to be inserted in the lease; that pltf. had not 
performed that part of his agreement, & had 
objected to such covenants; & further, that the 
agreement as contained in the letters was too 
uncertain for the ct. to enforce. On a bill filed for 
specific performance of the agreement as contained 
in the letters :—Held : the alleged parol collateral 
agreement was not substantiated by the evidence, 
& there was no ground for saying that the terms of 
the letters were uncertain, & therefore pltf. was 
entitled to a decree.—DEAR v. VERITY (1869), 
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Sect. 6.— Relief: Sub-secis. 10 & 11, A.] 


= ce J. Ch. 486; 21 L. T. 185; 17 W. R. 716, 

Agreement for lease.|——See LANDLORD & TENANT, 
Vol. XXX., pp. 387-389, Nos. 514-529. 

1298. Power of court to rectify & decree specific 
performance.|—-The settlement of a solr.’s bill by 
the client for a fixed sum is valid, & will not be 
disturbed by the ct., when it has been entered into 
fairly, & with proper knowledge on both sides. 

Several years after a solr. had ceased to act for 
his client, an agreement was entered into between 
them, for the delivery up of the client’s papers, 
in consideration of a fixed sum to be paid to the 
solr. when the Ct. of Ch. should declare that he 
was one of the next of kin of E. & entitled to a 
fund in ct. No bill was delivered, & five years 
afterwards the right of the client was established : 
—Held: the agreement was valid, there having 
been no fraud or unduc pressure, the client having 
had the full bencfit of the agreement, & it being 
impossible to replace the parties in their original 
position. 

(2) A husband agreed to pay a sum of money, 
on “ his” being held next of kin of A. & entitled 
to his property. The wife was & claimed to be 
such next of kin. The husband having succeeded 
in right of his wife, the ct. held, that there was an 
error & mistake in the agreement. which ought to 
be rectified, & decreed the husband to make the 
payment. STEDMAN v. COoLLETr (1854), Beav. 
608; 24 lL. J. Ch. 113; 18 Jur. 457; 51 E. R. 
1171; sub nom. STEADMAN v. CoLLETT, 23 L. T. 
O. S. 45, 
snnotations -—As to (1) Refd. *, 59 

1 Gif. 270. 428 to (2) Pr aes Te (see) 55 a i. 

S07, Generally, Mentd. Pe West, King & Adains, Ex p. 

Clough, [1892] 2 Q. B, 102. 

1298. - —In 1866, A. purchased a house 
of residence & grounds from B. ‘The conveyance 
was prepared by the purchaser’s solr., but by a 
mistake, the minerals under the house were 
excepted from it. The purchaser entered into 
possession & expended moncy in repairs & improve- 
ments; the vendor afterwards discovered the 
mistake, & attempted to deal with the minerals ; 
there upon five years after the purchase, the pur- 
chaser filed a bill against him, praying for specific 
performance of the original agreement, & to have 
the conveyance rectified ; the vendor had died 
& the suit had been renewed against his legal 
personal representative :—Held: she must have 
the option either of having the conveyance rectified 
or having the whole purchase set aside, she repaying 
the purchase-money with interest at 4 per cent. 
per annum, & all sums expended by pltf. in repairs 
& permanent improvements & pltf. being charged 
with an occupation rent.—BLOOMER v. SPITTLe 
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(1872), L. R. 13 Hq. 427; 41 L. J. Ch. 360; 26 


L. T. 272 ; 20 W. R. 435. 

‘Annotations :-—Dbtd. Beale v. Kyte, [1907] 1 Ch. 564. . Refd. 
McKenzie v. Hesketh (1877), 7 Ch. D. 675. Mentd. 
Huddersfield Banking Co. v. Lister (1895), 72 L. T. 703. 


1300. .|—Since Jud. Act, 1873 (c. 66), the 
ct. has jurisdiction, in any case in which Stat. 
Frauds is not a bar, in one & the same action, to 
rectify a written agreement, upon parol evidence of 
mistake, & to ordcr the agreement as rectified to 
be specifically performed.—OLLEY v. FISHER 
(1886), 34 Ch. D. 367; 56 L. J. Ch. 208; 55 L. T. 
807; 35 W. R. 301. 

Annotations :-—Folld. Craddock v. Hunt, [1923] 2 Ch. 136. 
Refd. Conway Bridge Comrs. v. Jones (1910), 102 L. T. 
92; Forgione v. Lewis, [1920] 2 Ch. 326. 

1301. .|—SHrewsBury & TALBorT CAB & 
NorsELEss Tyre Co., Lrp. v. SHAW (1890), 89 


I.. T. Jo. 274. 
Annotations :-—Folld. Craddock v. Hunt, [1923] 2 Ch. 136. 


1302. .|—Where, owing to a common 
mistake in reducing a verbal agreement for tho 
sale of land into writing, the written agreement 
failed to express the real bargain between the 
parties, & the mistake was embodied in the deed 
of conveyance, the ct., since Jud. Act, 1873 (c. 66) 
has jurisdiction to rectify the mistake contained 
in the deed of conveyance, although the deed 
conformed strictly with antecedent written agree- 
ment & although the effort of ordering rectification 
is to grant specific performance of a written agree- 
ment with a parol variation.—CRADDOCK 
BROTHERS, Lrp. v. Hunt, [1922] 2 Ch. 809; 91 
L. J. Ch. 647; 128 L. T. 13; 66 Sol. Jo. 694; 
affd., {1923] 2 Ch. 136, C. A. 
at eotous -—Apprvd. U.S.A. v. Motor Trucks, [1924] A.C. 


13038. ——.] -Where owing to a mistake 
common to both parties to a contract in writing 
it does not eapress the true bargain between the 
parties, the ct. in Mngland has jurisdiction, since 
Jud. Act, 1873 (c. 66), to rectify the contract & 
to order specific performance of it as rectified, 
although apart from the rectified contract there is 
no memorandum 10 satisfy Stat. Frauds.—U.S.A. 
vy. Moron Trucks, lrp., [1924] A. C. 1963; 93 
I. 3. P.O. 465 180 4. 7. 129; 39 T. LR. 728, 
Po. 








SuB-sicT. 11.-—DAMAGES 1N LIEU OF OR IN 
ADDITION TO SPECIFIC: PERFORMANCE. 
A. Jurisdiction to Award. 

See Chancery Amendment Act, 1858 (c. 27) ; 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), ss. 3, 5; Statute Law Revision Act, 
1898 (c. 22), s. 13; Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), 8. 18 (3); SALE 
or LAND, Vol. XI, pp. 259, 260, Nos. 2257-2264, 


1298 i. Power of court to rectify d: 
decree specific performance.)—-GUEST 1. 
eae (1891), 17 V. L. R. 497.— 





1298 ii. -——.J-—-NEEDLER v, CAMP- 
BELL (1870), 17 Gr. 592.—CAN. 
1298 li. ———.]—Tho ct. has jurisdic- 


tion (in any case in which Stat, Frauds 
is not a bar) in one & the same action 
to rectify a written instrument upon 
purol] evidence of a mistake & to order 
the agreement to be specifically per- 
Aare et v. STEWART (Alta. 
3), ¢ yo L. 204; . . Tt. 
616.--CAN, sical ad ae 
1298 iv. -]-—It is very doubtful if 
the ct. will grant specific performance 
of a written contract with rectification 
on the ground of mistake whore Stat. 
Frauds jis a) «6obar—MANDZIUK ov. 
CZAULKY (Alta), [1920] 3 W. WH. 758; 
Alta, L. Kt. 08, 55 D. L. R. 209.--CAN. 





1298 v. —-- .}—~A decree for rectifica- 
tion of a written agreement & that the 
agreoment as rectified be specifically 
performed may be made in one & the 
same action.—FRryY v. FLOYD (1921), 
63 DL. R. 614; 30 B.C. RR. 488; 
{1922] 1 W. W. R. 65).—CAN. 


1298 vi. ~}--U. 8. A, v. MOTOR 
TrRucKS, LTp., (1923) 3 D. L. R. 674, 
Pp. C.—CAN. 

6. Immaterial collateral agreements.) 
—When two parties enter into a 
formal written ‘agreement for the sale 
& purchase of land containing all 
the particulars necessary to make it 
binding under Stat. Frauds & all the 
terms they intended to embody in it, 
& there is no suggestion of accident, 
fraud, or mistake in the preparation or 
execution of it, specific performance 
of it may be decreed, notwithstanding 
that the purtics at the same time ver- 





bally agreed npon u number of colla- 
teral agrecmments or subsidiary con- 
ditions for conveniently carrying out 
the written agreement, & notwith- 
standing Stat. Mrands.-- ANDERSON v. 
DovaLas (1908), 18 Man. L. R. 254; 
9 W. L. —R. 378.---CAN. 


f. Dispute as to term of mortgage.1 
-——-GRAYDON v. GoRRIK (1913), 24 
O. W. R. 23; 4 O. WL. N. 704; 10 
D. L. R. 826.—-CAN, 
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g Discretion of court.)-—The right to 
ask that damages shall be awarded &@ 
purchaser in lieu of specific perform- 
ance is largely personal to the vendor, 
& the ct. will not substitute the ono 
remedy for the other where it will not 
benefit the vendor but only a subse- 
quent purchaser from him. --CRAMPTON 


Part V.-—-PROCEEDINGS FOR SprcIFIC PERFORMANCE. 


1304. Under Chancery Amendment Act, 1858 
(c. 27)—Only where claim for specific performance 
entertainable.|—(1) A ct. of equity will not 
decree the specific performance of a contract to 
borrow a sum of money on mtge. 

(2) In a case where the ct. has no jurisdiction 
to grant a specific performance of a contract, it 
has no jurisdiction, under above Act, to award 
& assess damages for its non-performance. 

The ct. has said that the reason for compelling 
a specific performance of a contract is because the 
remedy at law is inadequate or defective. But 
by what possibility can it be said that the remedy 
here is inadequate or defective (ROMILLY, M.R.).— 
ROGERS v. CHALLIS (1859), 27 Beav. 175; 29 
L. J. Ch. 240; 6 Jur. N.S. 334; 7W. R710; 54 


BK. R. 68. 

Annotations :—As to (1) Consd. Larios v. Bonany y Gurety 
(1873), L. R. 5 P. C. 346; Western Wagon & Property Co. 
1 West, (1892] 1 Ch. 271. Refd. Sichel v. Mosenthal 
(1862), 30 Beav. 371. Generally, Refd. Middleton v. 
Magnay (1864), 2 Hem & M. 233. Mentd. Mounscy v. 
Rankin (1885), Cab. & El. 496. 


1305. ——~.|—A ct. of equity can give 
damages only in a case where it can decree specific 
performance.—DE BRASSAC v. MARTYN (1863), 2 
New Rep. 512; 9 L. T. 287; 27 J. P. 742; 11 
W. R. 1020. 
wtnnotation :—Refd. Lever v. Koffler, {1901} 1 Ch 543. 

1306. --—-- .|—Pltf. by his bill prayed the 
specific performance of a resolution passed by the 
board of directors of a railway co., under which he 
wleged that he was entitled to have a certain 
number of shares allotted to him; & he also 
prayed that if it should appear that all the shares 
had been allotted to other shareholders, the 
directors might indemnify him out of their own 
shares or might be charged with damages. All 
the shares had been allotted before the filing of thé 
bill :-—-Held: as no relief by way of specific per- 
formance was possible, pltf.’s claim for damages 
under above Act failed also.—FERGUSON  v, 
WILSON (1866), 2 Ch. App. 77; 36 L. J. Ch. 67; 
lo 1. T. 280; 30 J. P. 788; 12 Jur. N.S. 012; 
15 W. R. 27, 80, Le JS. 

Annotations :—Consd. Kilmore v. Pirrie (1887), 57 L. T. 333. 
Refd. Lewers v. Shaftesbury (1867), 16 L.'T. 135 ; Hilton 
v. Tipper (1868), 16 W. It. 888; Turner v, Moy (1875), 32 
L. T.56; Daimler Ca v, Continental Tyre & Rubber Co. 
(Great Britain), 11916) 2 A. ©. 307; Leeds Industrial 
Co-op. Soc. v. Slack, (1924) A. C. 851. Mentd. Wilson v. 
Bury (1880), 6 Q. B.D. 518. 


1307. — - -~ --.]--Where an agreement is 
entered into between two parties, & performance 
by the first party of his part goes to the root of 
the whole agreement, & the first party fails to 
perform his part, & the second party also fails to 
perform his part, the Ct. of Ch. will restrain the 
first party from bringing an action against the 
second party for non-performance of his part, 
until he, the first party, shall have performed his 
part; & that, although the Ct. of Ch. has no 
jurisdiction to compel the first party to specifically 
perform his part, & no jurisdiction to award 
damages for its non-performance. 

A lease of a colliery contained an implied cove- 
nant on the part of the lessor to procure land by 
certain compulsory powers, for the lessees to make 
a railway to a neighbouring canal, without which 
they had no access to any available market. The 
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Jessor did not procure the land, but brought an 
action against the lessees for rent. ‘The lessees 
applied to the Ct. of Ch. for an injunction, &, the 
powers having expired, they asked at the hearing 
for an inquiry as to damages :—Held: the ct. 
would restrain the action at law until the land was 
provided, but, as it could not have compelled deft. 
to provide the land, it had no jurisdiction to 
award damages.—ACRAMAN v. PRICE, DAVIES v. 
PRICE (1870), 18 W. R. 540; varied (1871), 24 L. T. 
487; 19 W. R. 364, L. C. 








1308. ----——.]---CRAMPTON v. VARNA Ry. 
Co., No. 142, ante. 
1309. ~--—-.] —- (1) Specific performance 


cannot be enforced of an agrcement, the essence of 
which is that it is one for personal service. 

(2) Pltf. will not obtain damages instead of 
specific performance, unless he can show that he 
had an equity at the time of issuing the writ.— 
cae v. BOBY (1877), 37 1. T. 652 5 26 W. R. 1338, 
C. A, 

1310. -—----.|--A contract for the sale of 

‘‘the building materials”? of a house, with a 
condition that all materials were to be taken down 
& cleared off the ground within two months, 
‘* after which date any materials then not cleared 
will be deemed a trespass & become forfeited, & 
the purchaser’s right of access to the ground 
shall absolutely ccase ’’—is a contract for the sale 
of an interest in or concerning land within Stat. 
Frauds, s. 4, & accordingly, from the absence of 
any sufficient description in the contract of the 
vendor avoided :—Held: the jurisdiction to give 
damages in substitution for, or in addition to, 
specific performance, has not been extended to 
cases where specific performance could not possibly 
have been directed ; &, accordingly, the contract 
having, from lapse of time, become at the hearing 
incapable of specific performance, the equitable 
doctrine of part performance, as avoiding the 
operation of Stat. Frauds, did not enable pltf. to 
obtain relief in damages.— LAVERY v. PURSELL 
(1888), 39 Ch. D. 508; 57 L. J. Ch. 570; 58 LL, VT. 
846; 37 W. R. 163; 4 T. L. R. 353. 
Ans atone :—Mentd. Jarvis +. Jarvis (1893), 63 L. J. Ch. 
1311. —--~- Where order for specific performance 
disobeyed.] —The ct. has no power under above Act 
upon motion in a cause, after a decree for specific 
performance of a covenant, to add an order for 
assessing damages for the breach of the covenant. 
Such an order would be a supplemental decree 
upon facts which had subsequently occurred.— 
IlYTHE Coren. v. East (1866), L. BR. 1 Eq. 620 ; 
35 L. J. Ch. 257; 13 L. T. 788; 14 W. 1. 273. 

1312. Where damages previously recover- 
able at law.}|—In a purchaser's action for specific 
performance pltf. cannot recover damages for 
breach of contract unless he establishes misrepre- 
sentation on the part of deft. The object & inten- 
tion of above Act which gives the ct. Jurisdiction to 
award damages in substitution for specific per- 
formance in all cases in which the ct. has juris- 
diction to entertain an application for specific 
performance, was not to give any new right to 
damages, but to prevent the mischief arising from 
two distinct methods of procedure which pre- 








v. FosTER (1897), .S. W. Eq. 136. 
» AUS (1897), 18 N. 8S. W. Eq 


h. ——.]—NorTOoN v. ANGUS (1926), 
38 C. L. R. 623.—AUS. 

k. ——.]—Semble: this ct. in a 
proper case has jurisdiction to decree 
compensation for improvements where 
tne vendor is unable to complete the 
ltle to the purchaser, but the ct. will 
hot make such a decree where specific 


performance of the contract can be 
compelled.— DAVis v. SNYDER (1850), 
1 Gr. 134.—CAN. 


L --}+~-On failure of one party 
to an agreement for exchange of pro- 
perties to perform his part, the ct. 
may order specific performance or 
award damages, & is not bound, on the 
demand of the other party who has 
performed his part, te order a restora- 


tion of the thing delivered by him,.— 
WORCESTER MUNICIPALITY v. COLONIAL 
GOVERNMENT (1909), 3 Buch. A. C. 
538,-——S, AF. 

m. Only where claim for specific per- 
formance entertainable.J—St. THOMAS 
Ciry CoRPN. v. CREDIT VALLEY Ry. 
Co, (1885), 12 A. R. 273.—CAN. 
-}——There is no jurisdiction 

amages in substitution for 





n. 
to grant 
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viously to the time of its passing were in existence. 
In no case where damages could not previously 
have been recovered at law can they now be 
obtained under above Act.—Rock PORTLAND 
CEMENT Co., Lrp. v. WILSON (1882), 52 L. J. Ch. 
214; 48 L. T. 386; 31 W. R193. 

Annotation :—Mentd. Edwards v. Jones (1921), 124 L. T. 740. 








13183. .|—SHEPHERD v. BLANK (1894), 
38 Sol. Jo. 631. 
1314. Effect of Judicature Acts.]—In the 





absence of a new contract made by a co. after its 

incorporation, a contract made before its incorpora- 

tion by a person purporting to contract as trustee 
for the co. is not binding on the co. Jud. Act, 

1873 (c. 66), 8. 25 (11), does not extend the equity 

jurisdiction so as to enable the ct. to grant damages 

in a case wherein before the Act damages were not 
recoverable, e.y., in the case of an oral agreement 
not capable of specific performance in equity, & 
in respect of which, in an action at law for damages, 
deft. could have successfully pleaded Stat. Frauds. 

— Ie NORTHUMBERLAND AVENUE HOTEL Co. 

(1885), 38 Ch. D. 16; 2 TT. L. R. 210; 30 

Sol. Jo. 156; sub nom. Re NonrsiUuMBERLAND 

AVENUE HotTrent Co., Suniy'’s CASE, 54 : 

76; affd. (1886), 83 Ch. D. p. 18, C. A. 

Annotations :—Apld. Lavery v. Pursell (1888 , 39 Ch. D. 508. 
Mentd. Re Patent Ivory Manufacturing Co., Howard v. 
Patent Ivory Manufacturing Co. (1888), 38 Ch. D. 156; 
dte Johannesburg Hotel Co. (18960), 6 T. L. R. 360; Bagot 
Pneumatic Tyre Co. v, Clipper Pneumatic Tyre Co., [1902] 
1 Ch. 146; Steel Manufacturers’ Nickel Syndicate v. 
Soc Generale D’EKxplorations Coloniales & Consolidated 
Nickel] Mines (No. 2) (1903), 48 Sol. Jo. 178; Barker v. 
Stickney, [1918] 2 K. B. 356. 


1815. —-— -- --.]|—-Vendors entered into an 
alleged agreement, consisting of letters, for the 
sale to purchasers of certain patent rights by 
which the vendors were to receive £15,000, payable 
by Mar. 1, 1886, for the patent rights, works, 
plant, & book debts, & 25 per cent. of the profits 
made in dealing with the patents, the purchasers 
to form aco. to work the patents. No co. having 
been formed & the purchasers refusing to carry 
out the agreement, the vendors brought an 
action claiming specific performance of the agree- 
ment, payment of the £15,000 & damages in addi- 
tion to specific performance of the whole or any 
part of the agreement, & in substitution for specific 
performance of any part of the agreement of which 
the ct. might decline to enforce specific performance. 

The defence denied the agreement, & pleaded 
that the formation of a co. to work the patents was 
a condition precedent to the payment of the money. 
An order was made under K.S. C., 1883, Ord. 34, 
r 2, directing the following questions of law to be 
set down for argument: (a) what was the construc- 
tion of the letters constituting the alleged agree- 
ment; (b) whether pltfs. were entitled to any 
& what relief by way of specific performance, 
or damages, or both, in respect of such agreement. 

Held: (1) under Jud. Act, 1873 (c. 66), the ct. 
had complete jurisdiction both in law & in equity ; 
so whether the ct. could in a particular case grant 
specific performance or not, it could give damages 
for breach of the agreement. 

(2) Under Chancery Amendment Act, 1858 
(c. 27), pltf. had first to make out that he was 
entitled to specific performance before he could 
get damages at all; now, he may come to the ct. 
& say, “‘ If you think I am not entitled to specific 
performance of the whole or any part of the agree- 





or addition to specific performance, 
where specific performance could not 
roperly be granted.—TREADGOLD », 
RosT (Y.T.) (1912), 22 W. L. RR, 300 ; 


7D. L. KR. 741,—CAN, Wood. 376.—CAN, 
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1321 i. Whether damages awarded, }— 
BOULTBEE t. SHORE (1882), 
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ment, then give me damages:—Held: on the 

pleadings pltfs. were entitled to some relief, & 

defts. must pay the costs of the present hearing.— 

ELMORE v. Prrnié (1887), 57 L. T. 333. 

Annotation :—As to (2) Consd. Leods Industrial Co-op. 
Soc. v. Slack, [1924] A. C. 851. 


B. Damages in lieu of Specific Performance. 

1316. Whether damages awarded—Plaintiff dis- 
entitling himself to specific performance.]-—Pitf. 
will not be entitled to damages in equity for 
the non-performance of an act for which prima 
facre he might have obtained specific performance, 
after he himself has done some act which dis- 
entitles him to specific performance.~-COLLINS v. 
STUTELEY (1859), 7 W. It. 710. 

1317. —~— |—-Pltf. by his statement of 
claim claimed specific performance of a contract 
by which he agreed to sell & deft. agreed to pur- 
chase the lease, goodwill, fixtures & stock-in-trade 
of a business; pltf. alleging that he was & always 
had been able & willing to perform the contract 
but’ that deft. refused to perform the same. 
The statement of claim in the alternative claimed 
£100 as hquidated damages fixed by the contract 
for the refusal to perform the contract. The 
statement of defence alleged false representations 
by pltf. as to the character of the business, & 
denied that pitf{. was able & willing to perform the 
contract. LPlItf., after the close of the pleadings, 
gave notice to deft. that, unless dcft. completed 
the purchase within a week, he should resell the 
business, which he accordingly did. No amend- 
ment of the pleadings was then asked for by piltf. 
& the action went on to trial. At the trial pltf.’s 
counsel, admitting that the claim for specific 
performance niust be abandoned, sought to recover 
the £100 as liquidated damages. He did not apply 
for any amendment of the pleadings. The judge 
dismissed the action on the ground that the claim 
for specific performance failing through pltf.’s own 
act the alternative claim for damages must fail 
also :---J7eld : in the absence of any amendment 
of the pleadings, which ought not at that stage of 
the action to be allowed, the action must be treated 
as one for specific performance with a claim for 
damages in the alternative as a substitute for 
specific performance, according to the practice 
existing before Jud. Act, 1873 (c. 66), in the Ct. of 
Ch. & pltf., having by his own act rendered specific 
performance impossible, was not in such action 
entitled to damages.-—-HIPGRAVE v. CASE (1885), 
28 Ch. D. 356; 54 1. J. Ch. 309 ; 52 L. T. 242, C. A. 


Annotations :—Refd. Gas Light & Coke Co. v. Towse (1887), 
35 Ch. D. 519; Nicholson v. Brown (1897), 41 Sol. Jo. 490 , 
Berners v. Nleming, {1925) 1 Ch. 264, 


-|— NICHOLSON v. BROWN (1897), 











1318. 

41 Sol. Jo. 490. 

1319. —-—- Subject-matter expired.]—-Where a 
bill is filed for specific performance of a contract, 
& circumstances prevent the ct. from giving a 
decree for specific performance, the ct. may at the 
hearing award damages, although the subject- 
matter of the contract has then expired.—OAKE- 
LEY v. RAMSAY (1872), 27 L. T.. 745. 

1820. Contract too vague to be specifically 
enforced.|— WILSON v. NORTHAMPTON & BANBURY 
JUNCTION Ry. Co., No. 137, ante. 

1321. .|—Pltf. was tenant to A. of certain 
premises for the residuc of a term determinable in 
1889, created by a lease dated in Oct. 1875. On 
Apr. 9, 1886, an agreement was entered into 








1321 il. -}—When specific per- 
formance for any reason cannot be 
ted, a pltf. may now be awarded 
damages in lieu thereof as at common 
law, & no delay in seeking his remedy, 





Lemp. 
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between pltf. & deft. which was in part that within 
seven days deft. should enter into a binding agree- 
ment with A. for a lease from A. of the said 
premises at the rental of £140 for such a term, to 
commence from June 24, 1886, & subject to such 
covenants as A. should approve, & that deft. 
should accept & take up such lease when ready, & 
if so required, execute a counterpart thereof, & 
that upon the lease being granted, or immediately 
preceding the same, pltf. should, at the request of 
A. or deft., execute a surrender to A. of his present 
lease of the premises. Pltf. brought an action 
against deft. for specific performance of the agree- 
ment, or in the alternative for damages for breach 
thereof :—Held: though as an agreement to enter 
into a contract it could not be decreed to be speci- 
fically performed, the agreement was one for breach 
of which deft. was lable in damages; &, semble, 
not merely in nominal damages.—FostEr v. 
WHEELER (1888), 38 Ch. D. 180; 57 1. J. Ch. 871 3 
59 L. 7.153; 837 W.R. 40; 47. L. R. 399, C. A. 

Annotations :-— Refd. Waring & Gillow v. Thompson (1912), 

gy T. L. R. 154; County Hotel & Wine Co. v. L. & N. W. 

lty., [1918] 2 K. B. 251. 

1322. J|-——-PEARL LIFE ASSURANCE Co. v. 
BUTTENSHAW, [1893] W. N. 123. 

1323. --—--.|--Deft. in Aug. 1892, agreed to sell 
some land to pltf. for £150, of which £40 was paid 
at the time, & the balance was to be paid by twelve 
equal quarterly instalments of £9 38. 4d. each. In 
case of default: for thirty days in the payment 
of any instalment, the whole of the unpaid instal- 
ments were to become immediately due & payable, 
&, in the event of default for thirty days in pay- 
ment, the vendor was to be at liberty to resell the 
land, & to retain out of the proceeds of sale the 
unpaid instalments with interest, & was to pay the 
balance to the purchaser. The purchaser went 
into possession under the contract, & retained 
possession for a considerable time, &, though 
generally in arrear with the instalments, he had by 
Aug., 1895, paid them all except the last. The 
last instalment became due on Sept. 29, 1895, 
but it was never paid. Correspondence took 
place, in which the vendor called on the purchaser 
to pay, but he never gave him notice that, if pay- 
ment was not made within a specificd time, he 
should treat the contract as abandoned. In Oct., 
1896, the purchaser went away, & the vendor was 
unable to find him. The vendor resumed posses- 
sion of the land & endeavoured to sell it, but 
without success, and in Mar. 1898, he agreed to let 
it for three years to a tenant, who took possession. 








short of that imposed by Stat. Limita- 1321 vi. 
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In June, 1898, the purchaser reappeared, & wrote 
to the vendor that he was prepared to pay the 
final instalment. In July, 1898, the purchaser 
commenced an action against the vendor, claiming 
specific performance of the agrcement of Aug., 
1892, and damages in lieu of or in addition to 
specific performance :—Held: pltf.’s conduct did 
not amount to a repudiation of his contract, & 
the vendor was not justified in treating the contract 
as abandoned, & though the purchaser was not 
entitled to specific performance of his contract, 
he was entitled to damages, which the ct. assessed 
at £125.—CoRNWALL v, HENSON, [1900] 2 Ch. 298 ; 
69 L. J. Ch. 581; 82 L. 'T. 735; 49 W. R. 42; 
16 T. L. R. 422: 44 Sol. Jo. 514, C. A 


Annotation :—Mentd. Von Frceeden v. Hull (1906), 75 
L. J. K. B. 359. 


1324. Plaintiff willing to accept damages.|— 
OKINS v. MORRISON (1912), 133 L. T. Jo. 9. 

Agreement for leases.| — Sec LANDLORD & 
TENANT, Vol XXX., pp. 425-426, Nos. 856-863. 








C. Damages in addition to Specific Performance. 

1325. Whether damages awarded—Contract per- 
formed before hearing.]-—PItf. who has filed his bill 
for specific performance of a contract, & compensa- 
tion in damages, & has obtained performance from 
defts. before the suit is brought to a hearing, does 
not thereby lose his right to consequential relief 
in damages in respect of the injury occasioned to 
him by the delay of defts. in performing the 
contract.—Coky v. THAMES IRON-workKs & SHIP 
BuILDING Co., Lrp. (1863), 2 New Rep. 16; 8 
L. T. 2373 11 W. BR. 589. 

1326. Special damage.|—Where the ct. 
has decreed specific performance of an agreement, 
it will not also grant a reference to assess damages, 
unless there has been some special damage arising 
from the delay of deft.-—CHINNOCK v. ELY 
(MARCHIONESS) (1864), 2 Hem. & M. 220; 5 
New Rep. 185; 34 I. J. Ch. 399; 11 L. T. 586; 
29 J. P. 36; 11 Jur. N. S. 32; 138 W. R. 178; 
71 KE. R. 4473 revsd. on other grounds (1865), 4 
De G. J. & Sm. 638, L. C. 

Annotations :—Mentd. Winn v. Bull (1877), 7 Ch. D. 29; 
Bertel v. Neveux (1878), 39 L. T. 257; Rossiter v. Miller, 
(1878), 3 App. Cas. 1124; Preston v. Luck (1884), 27 Ch. 
D. 497 ; Hawkesworth ». Chaffey (1886), 55 L. J. Ch. 335 ; 
Rossdale v. Denny, [1921] 1 Ch. 57; Chillingworth  v. 
Kxche (1923), 92 L. J. Ch. 461. 

1327. .}—Pitf. agreed with deft. to take a 
lease of premises belonging to deft. for the purpose 
as deft. knew of carrying on a trade which pltfé. 
was about to commence. In consequence of 








D. L. R. 825; 57 0. L. R. 260.—CAN, 


tions, would afford a sufficient defence. 
—-BaRLOW v. WILLIAMS (1906), 4 
W. LL. RR. 2333; 16 Man. L. R. 164.— 
CAN. 

1321 ili. .J—The fact that the 
statement of claim asks for specific 
performance of a contract of sale, 
when specified performance cannot be 
Rranted, does not bar pitf. from 
recovering damages for breach of the 
contract, when these are also claimed 
in the alternative.—JOHANNSON 1. 
GUDMUNDSON (1909), 19 Man. L. R. 
83.—CAN 





1321 iv. —~- -.]—-If a contract has been 
entered into by a competent party, & 
is unobjectionable in its nature & cir- 
cumstances, specific performance is as 
much a matter of course & therefore 
ot right as are damages.-—Ram SUNDAR 
Sava v. Rag KuMAR SEN CHOWDHURY 
(1927), I. L. T. 55 Cale, 285.—IND. 

1321 v. .}~—In an action on acon- 
tract of sale for specific performance 
it is competent for pltf. to claim in the 
alternative cancellation & da: es for 
breach.—Ras v. SIMPSON, [1904] T. 8. 
254,—8, AF, 





& Co., [1905] T. 8. 282.—S. AF. 

1321 vii. ./—In an action for 
specific porformance of a contract, the 
ct. has power to grant damages as an 
alternative, even when there is no 
alternative prayer for damages.— 
NaTIONAL BUTCHERY Co. v. AFRICAN 
MERCHANTS, LTp., {1907} I. D.C. 57. 





1231 Whi: —-—-.]—-DILLON v. Mac- 
DONALD (1902), 21 N. Z. L. R. 375 — 
oO. Plaintiff willing to accept 
damages. |\—DEVENNE v, WARREN 
Cat). 8E.L.R. 453; 45 N.8. BR, 8.— 





p. —--— ——-.)—-M‘KELLAR v. DAL- 
LAS’s, LTD., [1928] 8. C. 503.—-SCOT. 

q. Defendant rendering specific 
performance impossible.|—BLOMQUIST 
v TymMcHorak (Man.) (1912), 22 
W.L. R. 205; 6D. L. R. 337; affd. 
(1913), 23 W. L. R. 662.—CAN. 

Yr. ——.}—-Damages may be 
awarded where deft. by his own act 
disables himself from giving perform- 
ance.—LEFTLEY v. MorratT, [1925] 3 








t. .-}] — PEARISUNDARI 
DAYSEK v. HARI CHARAN MOZUMDAR 
CHOWDHEY (1887), 1. L. R. 15 Cale. 
211.— IND. 


a —-—-~ -——~,+-—NORDEN v. RENNIE 
(1879), Buch. 155.—-S. AF. 

b. -—-—~ Sale of land outside pro- 
vince.}]-—-CAMPBELL v. BARRETT & 
McCormack (1914), 26 O. W. R. 344; 
aa L. R. 157; O. W. N. 205.— 











C. Voluntary agreement.) — 
Although equity may not enforce 
specific performance of a voluntary 
agreement made by deed, yot damages 
may be recovered for its breach.— 
ae oe {1924] N. Z. L. R. 


PART V. SECT. 6, SUB-SECT. 11.—C. 


1827 i. Whether damages awarded. }— 
As a general rule, subject to exceptions, 
a pltf. suing for specific performance of 
a contract of sale is not entitled, in 
addition thereto, to genes in respect 
of tho profit which he would have made 
had delivery been effected in due time. 
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Scct. 6.—Relief: Sub-scct. 11, C., D. & B.3 sub- 
sect. 12, A.| 


deft.’s wilful refusal to fulfil his agreement pltf. 
was unable for fifteen weeks to commence his 
trade :—Held : in addition to judgment for specific 
performance of the agreement, damages must be 
awarded in respect of pltf.’s loss of profits from his 
trade during the fifteen weeks, & £250 damages 
were awarded.—JAQUES v. MILLAR (1877), 6 Ch. 

DD. 153; 37 L. T. 151; 25 W. R. 8463 sub nom 

JACQUES v. MILLAR, 42 J. P. 20. 

Annotations :—Apld. Jones v. Gardiner, [1902] 1 Ch. 191. 
Refd. Royal Bristol Permanent Bldg. Soc. v. Bomash 
(1887), 35 Ch. D. 390. Mentd. Wesley v. Walker (1878), 
38 L. ‘I. 284; Marshall v. Berridge (1881), 19 Ch. D. 233 ; 
Wood v». Aylward (1887), 57 L. T. 54; Re Lander & 
Bagley’s Contract, [1892] 3 Ch. 41. 

1328. .|—The purchaser of a piece of land 
agreed, as part of the consideration, to grant 
within a given time to the vendor a right of way, & 
to make a road with sewers leading to other land 
belonging to the vendor. The purchaser was 
unable to grant the right of way or to make the 
road & sewers until long after the time fixed, & 
the vendor brought an action for specific per- 
formance & for damages, as the other land had 
remained unproductive until the road was made: 
—Held: judgment for specific performance with 
costs must be given, but no damages, as the 
contract was for a sale of real estate; there 
being no distinction between a contract to grant 
a right of way & make a road & sewers, & a con- 
tract to sell real estate.— ROWE 1. LONDON SCHOOL 
BoaRD (1887), 36 Ch. D. 619; 57 L. J. Ch. 179; 
57 L.T. 182; 37. L. R. 672, 

Annotation .—Refd. Morgan v. Russell, [1909] 1 K. B. 357. 
1329. ---—-.|—-Two houses, stated in the parti- 

culars to have been “ recently in the possession of 

K.,’ were put up by pltfs., mtgees. from F., for 

sale by auction, & were bought by deft. A day 

was fixed for completion of the purchase, when 
rents or possession were to belong to the pur- 
chaser. At that day F. was still in possession, & 
remained so until he was turned out by the sheriff, 
more than a month after. The purchaser had 
agreed to let the houses to a tenant as from a day 
five days later than the day fixed for completion, 
but the tenant, finding that he could not have 
inimediate possession, had refused to take the 
houses which had remained unoccupied, & had 
also been damaged by the removal of some 
fixtures & otherwise. The vendors brought an 
action for specific performance simply. Deft. 
counterclaimed for specific performance with 
compensation :—Held : the purchaser was entitled 
to damages in the nature of compensation for loss 
of a tenant, & damages for the deterioration of the 
property.—ROYAL BRISTOL PERMANENT BUILDING 
SOCIETY v. BOMASH (1887), 35 Ch. D. 390; 56 
L. J. Ch. 840; 57 L. T. 179. 


Annotations :-—Refd. Clarke v. Ramuz, [1891] 2 Q. B. 456; 
dite Wilsons & Stevens’ Contract [1894], 3 Ch. 516; Jones 
v, Gardiner, {1902} 1 Ch. 191. 





SPECIFIC PERFORMANCE. 


O’CoNNOR (18986), 





1330. .|---GRAHAM Vv. 
12 T. L. R. 297, C. A. 

1331. .]|—Damages can be recovered by a 
purchaser from his vendor for delay in completing 
the purchase, where the delay has becn occasioned 
by default of the vendor, not in consequence of 
want of, or defect in, title, or in consequenco of 
conveyancing difficulties, but by reason of the 
vendor not having used reasonable diligence to 
perform his contract.—JONES v. GARDINER, 
[1902] 1 Ch. 191; 71 L. J. Ch. 93; 86 L. T. 74; 
50 W. R. 265. 

Agreements for leases.} See LANDLORD & 
TENANT, Vol. XXX., pp. 426-427, Nos. 864-871. 





D. Nature of Damages awarded. 


Where vendor unable to make good title.|— 
See SALE OF LAND, Vol. XL., pp. 262 et seq. 


FE. Assessment of Damages. 

1832. Assessment by court.]~--JAQUES v. MILLAR, 
No. 1827, ante. 

1333. - ---.|--CoORNWALL v. JIENSON, No. 1323, 
anle, 

1334. Reference to Official Referee—Examina- 
tion of witnesses.}—-In an action for specific 
performance, where, on an inquiry as to damages, 
it was necessary to examine witnesses, the inquiry 
was referred to an Official Referee.—STAFFORD v. 
Coxon (1877), 25 W. IR. 788. 





Surn-secr. 12.—ANCILLARY RELIEF. 
A. In General. 


1335. Delivery of deeds-——Deposited with master 

-By defendant.}|—Bill filed for a specific per- 
formance of an agreement to purchase, & demurred 
to. Order made, that on a conveyance of the 
estate from pltf. to deft. being deposited with 
the master, the vendee should pay into ct. his 
purchase-money ; which order was complied with. 
Motion, that master should deliver the conveyance 
to the vendee, refused.~-CUTLER v. BROUGHTON 
(1818), 3 Madd. 95; 56 KH. RR. 445. 

1336. —- --—— By plaintiff.|--In a case where 
deeds had been brought into the master’s office, 
under an order of reference made in a suit for 
specific performance of two contracts relating to 
different parts of lands of the parties, one for an 
exchange, & the other for a purchase, referring it 
to the master to settle a conveyance from deft. 
to a purchaser, a third person, of the exchanged 
lands, upon whose report so much of the bill as 
related to that contract, was ordered to be dis- 
missed with costs, an application was made to 
the ct. that the documents belonging to pltf,, 
which had been brought into the master’s office, 
according to the terms of the order, might be 
delivered back to him; but it was refused, on 
deft. showing that they would yet be of service, 


-~-PHILIP pv. METROPOLITAN & SUBUR- 
BAN Ry. Co. (1893), 10 8. CG. 52,— 
S. AF. 

1827 in. -}— RyopEsiA Conn 
STORAGE & TRADING Co. v. BEIRA 
CoLp SroraGt LTD. (IN LIQUIDATION) 
(1905), 2 Buch. A, C. 253.—S. AF, 


1827 iii. -}—-SILVERTON ESTATES 
Co. vw. BELLEVUR SYNDICATE, [1904] 
1. S. 462.—S. AF. 














1827 iv. -/-EISELE v. AURET, 
{1904} 2 T. H. 156.—S, AF. 

d. Hight to specific performance 
where damages already vbtuined.|— 


Where, in an action for specific per- 
formance of a contract, plitf. claimed & 


obtained damages for the non-fulfil- 
ment thereof, the ct. refused to decrce 
specific performance.—MCAGY v. GRAY 
(1859), 4 N. 8. KK. (Coch.) 52.—CAN. 


PART V. SECT. 6, SUB-SECT. 11.—E. 


1332 i. Assessment by court.)}—Under 
Administration of Justice Act, 1873, 
8. 32, the ct. of chancery has cognizance 
of allthe rights of all the Hess ek arising 
out of an agreement; if either fs 
entitled to damages, the ct. ought to 
ascertain them. In this view, in a 
suit, for specific performance, to which 
pitf. was found not entitled, a reference 
was directed to inquire as to damages 
sustained by a purchaser hy reason of 





breach of the contract, & also as to 
damages sustuined by the vendor by 
reason of breach of covenants in the 
inatrument constituting the agreement. 
—CaASEY ». HANLON (1875), 22 Gr. 
445.—CAN. 


PART V. SECT. 6, SUB-SECT. 12.—-A. 

e. Order for account — With refer- 
ence to ascertain true agreement.jJ— 
HUGHES v. Moore (1885), 11 A. I. 
569.—CAN. 

f. Appointment of receiver. |—A vondor 
suing for specific performance of 
an agreemont for the sale of land, 
under which the purchaser was in 
possession & which contained no pro- 


Part V.—PROCEEDINGS FOR SPECIFIC PERFORMANCE. 


& necessary to him in defending the same suit as 
to the other contract: upon the ground that the 
order, in such cases, was matter of regulation: 
& it was held that, under the circumstances, the 
ct. might still retain the papers, deft., having an 
interest in the order & the documents brought in 
under it, & having paid the purchase-money & 
interest into ct.—BOWYER v. GREEN (1824), 13 
Price, 250; 147 E. R. 981. 

1337. Order for account—Payment made by pur- 
chaser at different times—-Whether account taken 
with rests.|-Where payments have been made by 
a vendee at different times on account of his 
purchase, all exceeding the interest due at tho 
times of such payments, & the decree in a suit by 
the vendor for a specific performance directs an 
account to be taken of what is due to pltf. for the 
principal & interest in respect of the purchase, 
rests are always made in taking the account.— 
GRIFFITH v. HEATON (1823), 1 Sim. & St. 271; 
11. J. O. 8S. Ch. 197; 57 BK. R. 109. 

1338. Compulsory purchase of land.] — 
The vendor’s title & the contract being admitted, 
decree will be made for sale, & satisfaction to the 
vendor out of the moneys, & for payment of the 
deficiency, if any, by the purchaser, notwith- 
standing an Act of Parliament has dealt with the 
lands in question since the date of the contract. 

Mode of directing sales of lands held in trust. 
The order should direct the sale to be made by 
the trustee or by the judge at chambers, not by 
the trustee with the approbation of the judge.— 
Nasu v. WORCESTER IMPROVEMENT CoMRs. (1855), 
1 Jur. N.S. 9783. 
wtnnotation :—Refd. Waynes ve. Haynes (1861), L Drew. & 

Sin. 426, 

1339. --- - Of rents & profits.|—I do not see 
how in a decree directing an account of rents & 
profits they can have an account of business 
carried on by them upon the premises which has 
resulted in a loss. Whether it was necessary or 
not [ do not know; it is not in the decree 
(BUCKLEY, J.).—BENNETY v. STONE, [1902] 1 Ch. 
226; 71 L. J. Ch. 60; 85 1. T. 753; 50 W. R, 
118; 46 Sol. Jo. 1515 on appeal, [1903] 1 Ch. 
nog, C. A. 7 
afnnotution .—Mentd. Re Bayley-Worthington & Cohen's 

Contract, [1909] 1 Ch. 648, 

1340. Directions as to settlement of conveyance 
~—Subsequent motion.|—Where a contract was 
decreed to be specifically performed, nothing 
being said as to interest on the purchase-moncy, 
& the ct. afterwards, on motion, referred to the 
master to settle a conveyance; a subsequent 
motion to direct the master to calculate & charge 
interest on the purchase-money, & to give par- 
ticular direction as to the mode of settling the 
conveyance, was refused.—BYFIELD v. PROVIS 
(1835), 4 L. J. Ch. 214. 

1341. .|-~By the terms of a contract for 
the purchase of real estate, it was stipulated that 
“a copy of the pedigree on which the claim of 
the vendor as heir-at-law to the last owner was 
based should be furnished to the purchaser, who 
should admit the right of the vendor as such heir- 
at-law, & should not require any further evidence 
of marriages, births, failure of issue, descents, 
intestacies, survivorships, or other matters of 
pedigree than such as were in the possession of 
the vendor.’”’ The vendor furnished a pedigree 
which was defective :—Held: upon the con- 
struction of the contract, the purchaser had 








vision for attornment or distress, held 
not entitled bofore judgment a 
receiver order with respect to a crop 
which had been cut & was lying on the 


ad jud 
view of 


round at the time of the order. 

ent. been obtained, pltf., in 
and Titles Act, 1922, c. 133, 
a. 94, & tho material used on the applica- 
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thereby admitted the vendor’s right as _hcir-at- 
law to the last owner, & he could not object to 
any defect in the vendor’s pedigree purporting to 
show such heirship. 

Decree for specific performance, with direction 
to settle conveyance ‘‘ by all neccessary parties ”’ 
in case the parties should differ._—NAsH v. BROWNE 
Gate): 321L.J.Ch. 148; 7L T, 667; 9 Jur. N.S. 


1342. Directions as to settlement of lease—In- 
sertion of particular clause.|—When the ct. directs 
a reference to chambers to settle the terms of a 
lease, it will, when convenient, at the same time 
make a declaration as to the insertion of a par- 
ticular clause with regard to which an issue has 
been raised in the pleadings.—STRELLEY vv. 


PEARSON (1880), 15 Ch. D. 113; 49 L. J. Ch. 
406; 43 L. T. 155; 28 W. RB. 752. 
Annotation :—Mentd. New Orleans 8.8. Co. v. London & 


Paovaneta Marine & General Insvce. (1909), 14 Com, Cas, 


1343. - .|—By an agreement in writing 
(contained in two letters) deft. agreed to grant to 
pltf., a brewer, a lease of a public-house for a 
certain term, at a certain rent ‘‘ a proper lease 
to be drawn up with all proper clauses & approved 
of by” deft. & his solr. Afterwards deft. refused 
to grant a lease unless it contained a clause 
against underletting. In an action to enforce 
specific performance of the agreement :—Held: 
the clause was not a “ proper clause”’; deft. was 
bound to grant a lease without putting in any 
such clause, & specific performance decreed. 

There will be a declaration as claimed that the 
restrictive covenant is not to be put in the lease 
(PEARSON, J.).--EKADIE v. ADDISON (1882), 52 
L. J. Ch. 80; 471. T. 543; 31 W. R. 320. 

1344. Order to convey—Saving rights of absent 
party—Real estate subject of voluntary settlement.] 
—A decree made in the absence of a material 
party, but without prejudice to his rights & 
interests. 

A. B. executed a voluntary settlement of real 
estate in favour of his wife & children, & after- 
wards contracted to sell it for valuable con- 
sideration. The purchaser filed a bill for specific 
performance against the vendor, his wife, children 
& the trustees in whom the legal estate was 
vested. One of the children was out of the 
jurisdiction & did not appear. The ct. decreed a 
specific performance, & ordered the trustees to 
convey to the purchaser, saving the rights of the 
absent party.—Wi.LLats v. BussBy (1842), & 
Beav. 193; 12 L, J. Ch. 105; 49 BE. R. 551, 
uf{nrotations :—Refd. Postgate v. Barnes (1863), 1 New Rep. 

389; Townend v. Toker (1866), 35 L. J. Ch. 608, 

1345. Order for sale—-Land compulsorily taken.]| 
—NASH v. WORCESTER IMPROVEMENT COMRS. 
(1855), 1 Jur. N.S. 973. 

Annotation :—Consd. Haynes v. Haynes (1861), 1 Drow. & 

Sm. 426. 

1346. Indemnity—Actual specific performance 
not possible.|—Where actual specific performance 
cannot be directed, & indemnity is prayed, the 
ct. will decree indemnity as ancillary to the relief 
by specific performance.—CRUSE v. PAINE (1868), 
L. R. 6 Eq. 641; 37 L. J. Ch. 711; 19 L. T. 127; 
17 W. R. 44; affd. (1869), 4 Ch. App. 441, L. C. 


Annotations :—Reftd. Re Richardson, Ez np. St. Thomas's 
Hospital, {1911] 2 K. B. 705; Re Law Guarantee Trust 
& Accident Soc., Liverpool Mortgage Insce. Co.’s Case, 
ape 2 Ch. 617. Mentd. Davis v. Haycock (1869), 

. R. 4 Exch. 373; Bowring v. Shepherd (1871), L. R. 








tion, was not entitled to the order,— 
BUDNYK v. KUSHNEIYK (Alta.), [1925] 
1D. L. R. 246; [1924] 3 W. W. RR. 
900.—CAN. 


Even 
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Sect. 6.— Relief: Sub-sect. 12, A., B. & C. Sect. 
7: Sub-sect. 1, A. (a).| 


6 Q. B. 309; Maxted v. Paine (1871), L. R. 6 Exch. 


132; Merry v. Nickalls (1872), 7 Ch. App. 733; Lacey 
v. Hil, Re Crowley’s Claim (1874), L. HK. 18 Eq. 182; 
Yhacker v, Hardy, Same v, Hardy, Same v. Wheatley 
(1879), 48 L. J. Q. B, 289; Neilaon wv. James (1882), 9 
. B. D. 646; Re Blundell, Blundell v. Blundell (1888), 
40 Ch. D. 370; Wolmershausen v. Gullick, [1893] 2 Ch. 
514; Re Perkins, Poyser v. Beyfus, {[1898] 2 Ch. 182; 
British Union & National Insce. v. Lawson No. 1 (1916), 
60 Sol. Jo. 679. 
In addition to specific performance.]——See 
Sub-sect. 9, ante. 

1347. Vesting order—-Non-appearance of de- 
fendant.|-—Where defts. to a bill for specific per- 
formance cannot be found, pltf., after entering an 
appearance & filing replication, may, by advertise- 
ment in the ‘‘ London Gazette,” give him notice 
of a subpwna to hear judgment, & if he fail to 
appear, the ct. at the hearing will, on proof of the 
case made by the bill, make a decree & an order 
vesting the estate in pltf.—Murpny v. VINCENT 
(1871), 40 L. J. Ch. 378. 

1348. ------ Lunacy of defendant.]-- Deft. agreed 
to grant to pltf. leases of houses built by pltf. on 
deft.’s land. Before the leases were granted deft. 
became of unsound mind, though he had not been 
so found by inquisition, nor had any committee 
of his estate been appointed. In an action for 
specific performance, deft. offered to submit to 
a decree, and to have himself declared a trustee 
for pltf. under Trustee Act, 1850 (c. 60), & to 
have a person appointed to execute the leases on 
his behalf, or to have the houses vested in pltf. on 
the terms of the agreement :—Held: the pro- 
posed order would vest a legal term in plitf. pur- 
suant to the contract, but would not give him 
the benefit of the express covenant for quiet 
enjoyment. —- CowprR v. HARMER (1887), 57 
L. J. Ch. 460; 571. T. 714; 47T. L. R. 16. 

1349. Appointment of receiver—-When appeal 
pending.| -Jn an action for the specific per- 
formance of an agreement to accept a lease of a 
farm, in which judgment had been given for deft., 
pitf. having appealed, the Ct. of Appeal, no 
previous application having been made to the 
Div. Ct. or a judge, appointed pltf. receiver & 
manager of the farm without security, on his 
undertaking to abide by any order which the ct. 
might make in the matter.—HYDE v. WARDEN 
(1876), 1 Ex. D. 309; 25 W. R. 65; 3% Char. Pr. 
Cas. 397, C. A. 3 subsequent proceedings (1877), 3 
Ex. D. 72, C. A. 

1350. Vacation of registration of action as lis 
pendens——- Where claim unsuccessful.|—-The ct. 
may on giving Judgment dismissing an action by 
a purchaser for specific performance include in 
the judgment on the vendor's application an 
order vacating the registration of the action 
as a lis pendens unless the purchaser sets down 
an appeal within a limited time.—BAaxTER v. 
Mipp.Eton, [1898] 1 Ch. 313; 67 L. J. Ch. 200; 
sub nom. BAXTER v. MIDDLETON, Re MippDLETON 
& BAxTErR, 46 W. R. 350; 42 Sol. Jo. 253; affd., 
42 Sal. Jo. 508, C. A. 

Ar esuon :—Distd. Reilly v. Rachardson (1899), 43 Sol. Jo. 

57, 

1351. -- --- .}]— REILLY v. 
(1899), 43 Sol. Jo. 457. 


Annotation :—Refd. King & Wilkins v. Barber (1902), 47 
Sol, Jo. 110, 
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PART V. SECT. 6, SUB-SECT. 12.-- B. 


g. Stay of action for ejectment— 
By vendor.J—F¥REEMAN v, STEWART 
(1902), 2 N. B. Ea. ep. 365.—CAN, 


h. 7'o restrain alienation.}—In a suit 
for the specific performance of an 


agreement for sale of lands, or to set 
aside a conveyance for fraud, 
not of right entitled to injunction to 
restrain alienation, unless it is alleged 
by the bill & proved that the holder of 
the Jand threatens & intends to convey 
it— Kerk v. HILLMAN (1860), 8 Gr. 


SPECIFIC PERFORMANCE. 


B. Injunction in aid of Specific Performance. 

See INJUNCTION, Vol. XXVIII., pp. 456, 457, 
Nos. 729-738. 

1352. Stay of action for ejectment—By judgment 
creditor of vendor.|—A. entered into an agreement 
for the purchase of an estate, & paid a deposit, & 
entered into possession, but did not pay the 
remainder of the purchase-money. Afterwards a 
creditor of the vendor obtained a judgment 
against him, sued out an elegit, & brought an 
action of ejectment against A. A. filed a_ bill 
against the vendor & the judgment creditor 
praying to have the agreement specifically per- 
formed & for an injunction to restrain the judg- 
ment creditor from procceding in any action 
against him :—Held: he was entitled to such 
injunction.—BRUNTON v. NEALE (1844), 14 L. J. 
Ch. 8; 9 Jur. 338, L. C. ; 

1353. Agreement for lease.|—-Pitf{s. paying 
rent for premises under an agreement for a lease, 
being embarrassed by two claimants of the rent, 
refuse to pay without an indemnity, & an eject- 
ment being brought, file their bill for specific 
performance of the agreement, & to stay the 
ejectment an injunction is granted on their paying 
the arrear into ct., or to deft., without prejudice. 
—JONES v. IJORRIDGE (1844), 3 L. T. O. S. 199. 

1354. Agreement for nomination of directors— 
Restraint of alteration of company’s articles.] — 
By an agreement binding on deft. co. it was 
provided that so long as pltf. syndicate should 
hold 5,000 shares in deft. co., pitf. syndicate should 
have the right of nominating two directors on 
the board of deft. co. A clause to the same effect 
was contained in art. 88 of deft. co.’s arts. of 
assocn. Another art. provided that the number 
of directors should not be less than three nor 
more than seven. Pltf. syndicate had recently 
nominated two persons as directors. Deft. co. 
objected to these persons as directors & refused 
to accept the nomination, & a mecting of the 
shareholders was called for the purpose of passing 
a special resolution under Companies (Consolida- 
tion) Act, 1908 (c, 69), s. 18, cancelling art. 88 :—- 
Held: deft. co. had no power to alter its arts. of 
assocn. for the purpose of committing a breach 
of contract & an injunction ought to be granted 
to restrain the holdmg of the mecting for that 

urpose; the contract was not incapable of 

eing specifically enforced, & a declaration ought 
to be made that the two persons nominated by 
pltf. syndicate became & were directors of deft. 
co. with ancillary relief by way of injunction if 
it became hecessary.—BRITISH}MURAC SYNDICATE, 
Lrp. v. ALPERTON RUBBER Co., Lrp., [1915] 2 
Ch. 186; 84 L. J. Ch. 665; 118 L. T. 873; 31 
T. L. R. 391; 59 Sol. Jo. 494. 
Annotation :~—Distd. Plantations Trust v. Bila (Sumatra), 

Rubber Lands (1916), 85 L. J. Ch. 801. 

1855. Restraint of preventing nominees 
acting as directors.|——In consideration of pltf. co. 
guaranteeing an issue of debentures deft. co., the 
latter agreed to appoint two nominees of pltf. co. 
as directors. Two directors were nominated by 

Itf. co., but deft. co. refused to appoint them. 

n an application to restrain deft. co. from 
preventing the two nominees from acting as 
directors :—Held : the nomination had not the 
effect of appointing the nominees as directors, & 








285.— CAN, 


k. Covenant to 
specifications—Injunction to 
breach.}—Gross v. WricHtT, (B.C.) 
1923) 2D. L. R. 171; (1928) 8. C._R. 
14; (1923) 1 W. W. BR. 882.—CAN. 


ads build wall to 


restrain 
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on the merits the injunction ought not to be 
granted. 

Q@u.: whether a contract to elect as directors 
the nominees of an outside body will be enforced 
by a decree for specific performance.— PLANTA- 
TIONS TRUST, Lrp. v. BILA (SUMATRA) RUBBER 
LANDS, Lp. (1916), 85 L. J. Ch. 801; 114 1. T. 
676. 

C. Declaration of Lien. 

See, generally, LIEN, Vol. XXXII., pp. 212 ef 
seq. 
1356. When declaration made—Condition for 
resale on default of purchaser—Liberty to apply if 
decree not obeyed.|—Pitfs., vendors, contracted 
to sell property to defts., a railway co., & the 
conditions of sale provided that if default was 
made by the purchasers in the completion of 
their contract, the vendors should be at lberty 
to resell the property. The purchasers never 
completed their contract. Pltfs. filed a_ bill 
praying a decree for specific performance or, in 
the alternative, that the condition as to the resale 
of the property might be enforced. They also 
asked to have it declared that they had a len on 
the property for the unpaid purchase-money :—~ 
Fleld: pltfs. were only entitled to a decree for 
the specific performance of the contract by defts., 
with the hberty to apply “in case that decree 
was not obeyed,’ with respect to the lien.— 
DICKENSON v. LONDON, CHATHAM & Dover Ry. 
Co. (1866), 15 TP. 262; 15 W. RR. 141. 

1357. - -—- Declaration not claimed by plaintiff— 
Motion for judgment in default of defence.|--Upon 
motion for judgment in default of defence in an 
action for specific performance in which pltf. does 
not claim any declaration of lien, the et. will not 
give Judginent declaring pltf. entitled to a lien.— 
TACON v. NATIONAL STANDARD LAND MORTGAGE 
& INVESTMENT Co. (1887), 56 L. J. Ch. 529; 56 
L. T. 165. 

~---.J--See Linn, Vol. XXXII., pp. 271-278, 
276, 282, Nos. 514, 531, 532, 542, 557, 506. 

Enforcement of lien.!~-See, generally, JAN, Vol. 
XXAXAIT., pp. 290-294, Nos. 669-698. 

~-—— Compulsory purchase of land.;—-See Com- 
PULSORY PURCHASE OF LAND, Vol. XI., pp. 280, 
231, Nos. 1177-1202. 





Sect. 7.—SPECIFIC PERFORMANCE WITH 
COMPENSATION. 
SUB-SECT. 1.—CONTRACT WITHOUT CONDITION 
FOR COMPENSATION. 
A. Right of Vendor to Spenfic Performance 
Subject to Compensation. 
(a) In General. 

1858. How far principle carried by court.— 
Objects of parties defeated.]|—In enforcing con- 
tracts upon the principle of compensation for a 
variance from the description the ct. has gone so 
far, to the extent even of wholly defeating the 
object: of the purchaser, that, where the principal 
subject of the contract was all the corn & hay 
tithes of a parish, & of the hay tithe half was 
alloted to the vicar, & the other half commuted 
for a customary payment, the nature of that 
payment, the extent of meadow, & the possible 
conversion from arable, not distinctly appearing, 
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the injunction against recovering the deposit was 

continued after answer.—DREWE v. HANSON 

(1802), 6 Ves. 675; 31 KE. R. 1253, L. C. 

Annotations :—Consd. Ilalsey v. Grant (1806), 13 Ves. 73. 
Refd. Dyer v. Hargrave, Hargrave v. Dyer (1805); 10 
Ves. 505; Knatchbull v. Grueber (1817), 3 Mer. 124; 
Casamajor v. Strode (1834), 2 My. & K. 706; Holliday 
v. Lockwood (1917), 86 L. J. Ch. 556. 

1359. .|---I think that the cases of 
specific performance with compensation ought 
not to be extended. In many of them a bargain 
substantially different from that which the parties 
entered into has been substituted for it & enforced, 
which is not right (JEssEL, M.R.).—CatTo v. 
THOMPSON (1882), 9 Q. B. D. 616; 47 L. T. 491, 
C-A. 

Annotations :—Apld. Rudd v. Lascelles, [1900] 1 Ch. 815. 
Refd. Iciis v. Rogers (1885), 29 Ch. Db. 661: Ashburner 
v. Sewell, (1891) 3 Ch. 405; May v. Platt, {1900} 1 Ch. 
616; Halkett vt. Dudley, [1907] 1 Ch. 590; Alderdale 
Estate Co. v. MeGrory, [1917] 1 Ch. 414; Simpson v. 
Gilkey (1922), 92 L. J. Ch. 194. 

1360. Defects discoverable on minute examina- 
tion.|--D YER v. HARGRAVE, HARGRAVE v. DYER, 
No. 545, ante. 

1361. No substantial deviation from contract.|— 
The objection by a purchaser applying only to a 
small part of the estate, a specific performance 
decreed with compensation.—M‘QUEEN v. FAR- 
QUHAR (1805), 11 Ves. 467; 32 E. R. 1168, L. C. 
Annotations :—Consd. Warde v. Dixon (1858), 28 L. J. Ch. 

315. Refd. Wright v. Wakeford (1811), 17 Ves. 454; 

Green » Pulsford (1839), 2 Beav. 70. Mentd. A.-G. v. 

Uamilton (1816), 1 Madd, 214; Moodie wv. Keid (1816), 

1 Madd. 516; Hougham v. Sandys (1827), 2 Sim. 95; 

Hall ». Montague (1830), 8 L. J. O. S. Ch. 167; Allen v. 

Bradshaw (1835), 1 Curt. 110; Campbell v. Hoine (1842), 

1 Y. & C. Ch. Cas. 664; Burdett v. Spilsbury (1843), 

10 Cl. & Fin. 340; Butcher v, Jackson (1845), 14 Sim. 

44%; Warren v. Postlethwaite (1845), 2 Coll. 108; Doe 

d. Knight v. Spencer (1848), 2 Exch. 752; Vincent v. 

Sodor & Man (Bp) (1849), 8 C. B. 905; Brassey v. 

Chalmers (1852), 16 Beav. 223; Domville v. Lamb 

(1853), 1 W. KR. 216; Baker v. Bradley (1855), 2 Jur. 

N.S. 98, Wellesley v. Mornington (1855), 2 K. & J. 143; 

Bradshaw v. Fane (1856), 25 L. J. Ch. 413; Cockcroft v. 

Sutcliffe (1856), 25 L. J. Ch. 313: Re Rickett’s Trust 

(1860), 2 L. T. 320; Re Huish’s Charity (1870), Th. RR. 

10 Eq. 5; Ie Frith & Osborne (1876), 3 Ch. D. 618 ; 

Henty v. Wrey (1882), 21 Ch. D. 332; Ross v. Tyser 

Line, The Celtic King (1894), 10 T. L. R. 222; Cloutte 

v. Storey, (1911) 1 Ch. 18. 

1362. —---.|—-Specific performance upon the 
principle of compensation & indemnity, the 
effect not being a substantial deviation from the 
contract.—HORNIBLOW v. SHIRLEY (1802), 13 Ves. 
81; 33 BE, R. 225. 

Annotation :—Consd. Halsey v. Grant (1806), 13 Ves. 73. 
1363. .|~Specific performance upon the 

principle of compensation & indemnity, not, if 

the effect is a substantial deviation from the 
contract.—HALSEY v. GRANT (1806), 13 Ves. 73 ; 

o3 BK. KR. 222, L. C. 

Annotation : ~Consd. Knatchbull  v. 











Grueber (1815), 1 


Madd, 153. 

1364. -——.]—-CARVER v. RIcHARDS, No. 1569, 
post. 

1365. ———.]—-Property was put up for sale 


ce 


under the description of a ‘‘ messuage situated in 
T. street, with the builder’s yard, stables, & 
premises as lately in the occupation of F., & 
containing 1,372 square yards. There was a 
condition that errors of description should not 
annul the sale, but that if they were pointed out 
before completion compensation should be allowed 
for them. The property had originally contained 
1,372 square yards, but F., the owner before 
building had sold off, in 1870, 339 square yards, 
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I. When declaration made—A 
LAND OORPN. OF CANADA ¥. 


cement to sell in lots when called for—Right to lien on whole for sum unpaid on part.J— 
ILLIAM PEARSON LAND Co. (Sask.) (1922), 68 D. L. R. 775.—-CAN. 
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1861 4. No substantial deviation from contract.|--MACKAY v. PROHAR (Sask.), [1925] 3 D. L, R. 1199.— CAN, 
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Sect. 7.—Specific performance with compensation: 
Sub-sect. 1, A. (a), (b) & (¢).] 


so that the property contained only 1,033 square 
yards, which were separated by a wall from the 
339 yards, & were fenced round & well defined :— 
Held: the purchaser had got substantially what 
he had contracted to buy, the deficiency of 
quantity, though considerable, did not so affect 
the substance of what he had bargained for as 
to take the case out of the condition, & he must 
complete with compensation.—Re Fawcetr & 
NoOuMEs’ Contract (1889), 42 Ch. D. 150; 58 
a J. Ch. 7638; 61 L. T. 105; 5 T. L. R. 515, 
A 


Annotation :—Consd. Jacobs v. Revell, [1900] 2 Ch. 858. 


1366. -——.]—In exercising jurisdiction over 
specific performance, a ct. of equity will look at 
the substance & not merely the letter of the 
contract. Therefore if a vendor sues, & is in a 
position to convey substantially what the pur- 
chaser has contracted for, the ct. will decree 
specific performance, with compensation for any 
small & immaterial deficiency ; & if a purchaser 
is suing he may elect to take all that he can get, 
& to have a proportionate abatement from the 
purchase-money in respect of a deficiency in the 
subject-matter described in the contract, but this 
right does not apply to a representation abvut 
the subject-matter made, not in the contract, 
but collaterally to it.—-RUTHERFORD v. ACTON- 
ADAMS, [1915] A. C. 866; 84 L. J. P. C. 238; 
113 LL. T. 931, P. Cc. 

1867. ——- Latent but immaterial defect.}- - 
SHEPHERD v. CROFT, No. 548, ante. 

1368. Vendor acting Inconsistently with con- 
tracts—Turning defendant out of possession—Im- 
mediate possession taken under contract.| 
KNATCHBULL v. GRUEBER, No. 1381, post. 

1369. -——— Failure to perform stipulation in 
ee ey v. TALBOT (1892), 36 Sol. 
Jo. 712. 

1370. Purchaser with notice of possible defect or 
incumbrance.|—Specific performance of a contract 
to purchase enforced against a subsequent pur- 
chaser, at an advanced price, with notice; who 
was decreed to convey on payment to him of the 
price, for which the pltf. contracted. The pos- 
session of a tenant is notice to a purchaser of the 
actual interest he may have, either as tenant ; 
or farther, as in this instance, by an agreement to 
purchase the premises.—DANIELS vu. DAVISON 
(1811), 17 Ves. 433; 34 E. R. 167, L. C. 3 previous 
proceedings (1809), 16 Ves. 249, L. C. 

Annotations :—-Consd. Jones v. Smith (1841), 1 Hare, 43. 
Refd. Phillips v. Miller (1875), L. R. 10 C. P. 420. Mentd. 
Hunt v. Luck, [1901] 1 Ch. 45, Green vw. Itheinberg 
(1911), 104 L. T. 149, 

1871. .|—An estate was stated to be sub- 
ject to certain drainage taxes, & it afterwards 
appeared that there were other drainage taxes 
payable in respect of the same, imposed by a 
public Act of Parliament. Upon a bill filed by 
vendors for specific performance, a decree was 
pronounced for pltf. with costs, & without allowing 
compensation to deft. for the taxes, not mentioned 
in the particulars of sale. 

Having in my opinion sufficient notice to put 
him [the purchaser] upon inquiry I think he is not 
entitled to the compensation he seeks (LORD 
BROUGHAM, C.).—BARRAUD v. ARCHER (1831), 9 
LL. J. O. S. Ch. 173, L. C. 

1372. —---.|—HvUGHEs v. JONES, No. 1386, post. 

1878. ——- .|—-Although according to the decided 
cases, a vendor who contracts for the sale of lease- 
hold property described as held under a lease, 
cannot, if nothing further is said, make a good 
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title unless it is held under an original lease, yet in 
a case where the particulars & conditions of sale 
of property so described contained enough to give 
notice to a purchascr that the property was held 
under a derivative lease :—Held: the purchaser 
could not on that account refuse to complete, or 
claim compensation on the ground of misdescrip- 
tion.—CAMBERWELL & SouTH LONDON BUILDING 
SocIETY v. HOLLOWAY (1879), 13 Ch. D. 754; 49 
L. J. Ch. 361; 41 L. T. 752; 28 W. R. 222. 

Annotations :—Refd. Blenkhorn v. Penrose (1880), 43 

L. T. 668; Re Beyfus & Masters’s Contract (1888), 39 

Ch. D. 110; Broom v. Phillips (1896), 74 L. T. 459. 

1374. -—---- Risk accepted—Vendor acting bona 
fide.|—-In an agreement for the sale of seventeen 
undivided shares of a coal mine there was an article 
stating two conveyances by which s1x undivided 
shares of the land beneath which the coal lay had 
been conveyed to the vendors’ predecessor in 
title, but stating that there was no express mention 
in the conveyances of the minerals under the land, 
& requiring that the purchasers should assume that 
six undivided shares of the minerals passed by the 
conveyances of the land, & thereby becaine abso- 
lutely vested in the vendors’ predecessor in title. 
In the abstract of the vendors’ title sent to the 
purchasers mention was made of a certain in- 
denture, but nothing further was said about, it. 
The purchasers’ solr. inquired of the vendors’ 
solr. what this deed was, & was told that it could 
not be found, and no abstract of 1t or information 
about it could be furnished, but that it was believed 
not to affect the property sold. The vendors’ solr. 
also said, as he really believed to be the case, that 
though the title to the six undivided shares could 
not be strictly proved, yet the vendors had a good 
holding title to them. After these transactions the 
purchasers entered into the agreement, & paid the 
deposit money. Subsequently, the deed which 
was supposed to have been lost was found, when 
it was discovered that by virtue of it the six 
undivided shares of the mine belonged to some 
person quite different from the vendors, & that 
neither they, nor their predecessor in title, had 
ever had any title to those shares. The purchasers 
refused to proceed with the agreement, whereupon 
the vendors brought this action for specific per- 
formance of it. The purchasers contended that 
without these six shares the mine would he useless 
to them, & claimed to be entitled to be released 
from the agreement :—Held: as there had been 
no fraud in the matter, but the vendors had acted 
under a bond fide mistake, & the purchasers had 
had the fact that there was a doubt as to the title 
brought to their notice before entering into the 
agreement, & had thought fit to run the risk of 
taking the property without having the matter 
cleared up, specific performance of the agreement 
ought to be decreed, but a deduction must be 
made from the purchase-money as compensation 
to the purchasers for the loss of the six shares.-~ 
ENGLISH v. MURRAY (1883), 49 lL. T. 35; 32 W. R. 
84. 

1375. Restriction on acquisition of easement.]— 
Deft. agreed to purchase houses in F. strect, on 
the other side of which was a recreation ground 
belonging to the mayor & corpn. of S. After 
signing the contract deft. discovered that the 
vendor had entered into a covenant with the corpn. 
to pay ls. a year by way of acknowledgement that 
he had no right to the flow of light & air to his 
windows over the recreation ground. 

The covenant was expressed to bind the ‘“‘ owner 
for the time being ’”’ of the houses, & on having 
notice of it, deft. declined to complete the purchase. 
The vendor having brought an action for specific 
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performance, the purchaser relied on the covenant 
as sufficient reason for declining to complete, & in 
the alternative claimed compensation :—Held;: 
(1) in a purchase of property there was no right 
to the potentiality of the acquisition of an ease- 
ment, & specific performance must be decreed ; 
(2) it was not a case for compensation, but there 
would be no order as to costs, on the ground that 
the vendor ought to have informed the purchaser 
of the existence of the covenant.—GREENHALGH v. 
BRINDLEY, [1901] 2 Ch. 324; 70 L. J. Ch. 740; 
84 L. T. 763; 49 W. R. 597; 17 T. LR. 574; 45 
Sol. Jo. 576. 


Annotations :—As to (1) Refd. Hyman v. Van den Bergh 
(1907), 77 I. J. Ch. 154. Generally, Refd. Smith v. 
Colbourno, [1914] 2 Oh. 533. 


(b) Prejudicial Rights of Third Parties over Property. 

1376. Whether specific performance decreed — 
Property subject to covenants.|—-A lessee, subject 
to covenants, cannot compel a specific performance 
of an agreement to purchase the premises, though 
he offered to indemnify the purchaser against the 
performance of the covenants.— FILDES v. HOOKER 
(1818), 3 Madd. 193; 56 H.R. 481. 

1377. Sale of wharf with jetty—Right of 
third person to remove jetty. |—<A. contracted to sell 
a wharf on the banks of the Thames, with a jetty. 
The jetty turned out to be liable to be removed 
by the Corpn,. of London, if they thought fit :-— 
Held: the jetty was essential to the beneficial 
occupation & enjoyment of the premises contracted 
to be sold, & a specific performance could not be 
decreed.—-PEERS v. LAMBERT (1844), 7 Beav. 546 ; 
3L.T. 0.8. 121; 49 E.R. 1178. 








1378. — Easement in third party—-Entry upon 
Jand.| -- SHACKLETON v. SUTCLIFFE, No. 638, 
ante. 

1379. --—— Sale of shares in coal mine—One- 


third shares outstanding in third party—-Doubt as 
to vendor’s title known to purchaser.|—-ISNGLISH v. 
Murray, No. 1374, ante. 


(c) Defect in Title. 

1380. Whether specific performance decreed.] — 
WESTERN v. RUSSELL, No. 124, ante. 

1381. ---—- Material portion.]— (1) On a bill by 
vendor for specific performance, with an allowance 
to deft. by way of compensation for a part of the 
estate to which pltf. is unable to make a good title, 
deft. having taken possession under the agreement 
one of the terms of which was ‘‘ that immediate 
possession should be given’’; & in the course of 
disputes which arose subsequently as to the title 
to this part of the estate, having been turned out 
of the possession so taken :---Held : vendor in so 
turning him out of possession, had abandoned his 
right to a specific performance, & bill dismissed 
accordingly without going into the question as to 
the materiality of the defective part. 

(2) Considering that all the witnesses for deft. 
speak as to [the portion of the land] being material 
«& that nothing is said with regard to the question 
on the part of pltf., & regard being had to the 
decided cases & to the circumstance that this ct. is 
from time to time approaching nearer to the 
doctrine that a purchaser shall have that which he 


PART V. SECT. 7, SUB-SECT. 1.-— 
A. (0). 
1381 i. Whether specific performance 
decreed—Material  portion.J—ln an 
action brought by the vendor for 
specific performance of a contract for 
sale of land sou aning minerals :-—~ 
Held: the purchaser should be dis- 
charged from the said contract unless 
the vendor made a good title to the 


minerals, failure to make a good title 1381 ji 
thereto not being such a trifling defect 
of title to the Jand in which they were 
situated us to make it fair that the 
vendor should be permitted to hold 
his contract subject to compensation 
or abatement of the purchase-money.— 
LEE v, SITEER (1914), 8 Alta. L. R. 161; 
30 WL. L. R. 273: 7 W. W. RR. 9275 19 
D. L. 2. 36.—CAN, 
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contracted for or not be compelled to take that 
which he did not mean to have. I should be going 
much too far in saying that the 12 acres are not 
material & that he shall be compelled to take the 
estate without them (LORD ELDON, C.).—KNATCH- 
BULL v. GRUEBER (1817), 3 Mer. 124; 36 E. R. 48. 


Annotations :—As to (2) Consd. Casamajor v. Strode reat 

2 My. & K. 706; Jee Arnold, Arnold ». Arnold (1880), 
; Jacobs v. Revell, [1900] 2 Ch. 858; Lee 
v. Rayson, [1917] 1 Ch. 613. Generally, Refd. Bowyer v. 
Bright (1824), M‘Cle. 479; Croome v, Ledfard (1834), 
2 My. & K. 251; Colby v. Gadsden (1865), 34 Beav. 416. 


1382. ——— .|—A residence, with 4 acres, 
was sold. It turned out that there was no title to 
a slip of ground of about a quarter of an acre, 
between the house & the high road :—Held ; it was 
not a proper subject for compensation, & a good 
title could not be made.—PERKINS v. EDE (1852), 
16 Beav. 193; 1W.R.10; 51K. R. 751. 

1383. — —— —-—.|—-A farm was put up for sale 
under the direction of the ct. by particulars accom- 
panied by a plan, & was described as “ a compact 
small farm containing 41 acres 3 roods 35 poles, 
divided as follows.’ Among the parcels was 
‘“*490a, Bottlesey Green, containing 7 acres 1 rood 
27 poles,” opposite to which, in the column showing 
the amounts which made up the 41 acres 3 roods 
35 poles, was entered 4 acres 0 roods 38 poles. 
The conditions provided that any error, misstate- 
ment, or omission in the particulars should not 
annul the sale, nor should any compensation be 
allowed except such, if any, as the judge in 
chambers should direct. G. bought the property 
in his own name, & was certified as purchaser. He 
in fact bought as agent for B., who was the owner 
of immediately adjoining property. On investi- 
gating the title it turned out that the vendors were 
only entitled to four undivided sevenths of 490a, 
which was a narrow close containing 7 acres 1 rood 
27 poles, having a long frontage to a high road & 
at one end adjoined B.’s property. B. alleged that 
it was of great importance to the enjoyment of his 
property that he should have the whole of 490a, & 
G., by his directions, refused to complete. The 
vendors then entered into an arrangement with 
the owner of the other three-sevenths to give them 
up, receiving an equivalent out of another part of 
the farm having a frontage to another road :—- 
Held: G., having only purchased as agent for B., 
could take any objection which B., had he been the 
nominal as well as the real purchaser, could have 
taken ; for the purpose of resisting completion, the 
purchaser was entitled to say that he bought the 
farm as shown on the plan; as the possession of 
490a was important to the enjoyment of B.’s 
property, completion could not be compelled unless 
he could get the whole of it, & he was not bound 
to accept the arrangement by which he would 
obtain the whole of it by giving up another part 
of the purchased property ; & he must therefore 
be discharged from his purchase. Re ARNOLD, 





ARNOLD tv. ARNOLD (1880), 14 Ch. JD. 270; 42 
T.. LT. 705; 28 W. 1. 635, C. A. 
Annotations. —Consd. Re Fawcett & Tolmes' Contract 


(1889), 42 Ch. D. 150. Apld. Jacobs v. Revell, [1900] 


2 Ch. 858. Refd. 2?e London Corpn, & Tubb’s Contract 
(1894), 63 L. J. Ch. 580, 
1384, - --- -----~-.]--The defts. sold by auction 


to pltf. a freehold property described in the par- 


. -}—LOVELOCK v. 
oe (1907), 26 N. Z. L. R. 1333, 





m. Purchaser with knowledge of 
slight defect.|—A. being the owner of 
fifty acres, the title to one acre of which 
was defective, B., with knowledge of 
the defect agreed to purchase the whole 
for a certain sum. .. with others, had 
at tho same time an independent 
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Sect. 7.—Specific performance with compensation : 
Sub-sect. 1, A. (c) & (d).} 


ticulars of sale as containing 6 acres, 0 roods, 26 
poles, & as bordering on a lake on S. common, the 
sale being subject to conditions of sale, one of 
which was as follows: ‘ The property is believed 
& shall be taken to be correctly described in the 
particulars as to quantity & otherwise... & if 
any error, misstatement, or omission in the par- 
ticulars be discovered, the same shall not annul the 
sale, nor shall any compensation be allowed by 
the vendors to the purchaser in respect thereof.” 
The only part of the property to which a good title 
was shown contained 4 acres, 3 roods. Another 
part of the property offered for sale bordered on 
the lake & as to this the only title offered was what 
purported to be a title by possession for less than 
forty years. Pltf. claimed rescission of the contract 
& a return of the deposit paid by him, & defts. 
counterclaimed for specific performance :—Held: 
even if defts. had established a possessory title to 
the border land for twelve years that would not 
have been sufficient, as the contract, as far as it 
related to that land, was an open one, in which 
case a forty years’ title by possession was required ; 
defts. were not entitled to specific performance in 
respect of the part of the property to which a good 
title had been shown; & pitf. was entitled to 
rescission of the contract & the return of his 
deposit.— JACOBS v. REVELL, [1900] 2 Ch. 858 ; 69 
L. J. Ch. 879; 83 L. T. 629; 49 W. RR. 109. 

Annotations :—Refd. Re Nisbet & Pott's Contract, [1905] 

1 Ch, 391; Lee v. Rayson, (1917) 1 Ch. 613. 

1385. —-- Outstanding lease.|~- A person 
having contracted for the purchase of an estate in 
fee simple, in possession, free from incumbrances, 
died intestate before the completion of the con- 
tract: it subsequently appeared that a good title 
in possession could not be made in consequence of 
an outstanding lease, for the life of a person, at a 
low rent: a bill was filed by the heir-at-law of the 
purchaser for a specific performance of the contract, 
with an abatement from the purchase-money as a 
compensation for the lease for life, & seeking to 
have the purchase-money paid out of the personal 
assets of the purchaser :—Held: the purchaser 
could not have been compelled to perform the 
contract, & the heir was not entitled to have it 
completed for his benefit.—CoLLizr v. JENKINS 
(1831), You. 295; 159 B. R. 1004. 

1886. ---~ Property subject to lease for 
lives.)—An estate was put up for sale by a par- 
ticular describing it as ‘‘ now or late in the several 
occupations of LI.R. & others,” & by one of the 
conditions, it was provided that. on completion, 
the purchaser should be “ let into the receipt of 
the rents & profits.”” Some parts of the property 
were subject to leases for lives at a low rent :— 
Held: a purchascr, who entered into the contract 
without knowing of the existence of such leases, 
could not be compelled to take the title without 
compensation. 

A claim for specific performance raising no 
question of notice or waiver having been filed by 
the vendor, & a reference as to title in the common 
form having been made, the order directing which 
was not appealed from :— Held: proof of notice to 
the purchaser of the existence of the leases for 
lives when he entered into his contract, & proof of 








interest In the one acre, & obtained a 
decree ordering A. to convey it to him 
& the others. A. then filed a bill for 
specific performance of the contract 
with B.:—Held: B. must pay the 
whole of the purchase money upon 
receiving a clear title to the remaining 


forty-nine acres.—CURRAN t. LITTLE 
(1860), 8 Gr. 250.,—CAN, 


n. —— Furchaser 
defect—Land subject to 
CARROLL ©. KKAYES, KEAYER v. CAR- 
ROLL (1873); 8 I. I. Eq. 97.— IR. 


SPECIFIC PERFORMANCE. 


subsequent conduct from which a waiver of the 
objection might be inferred, would not take away 
his right to compensation.—HvuauHes v. JONES 
(1861), 3 De G. F. & J. 307; 31 L. J. Ch. 83; 65 
L. T. 408; 8 Jur. N. S. 399; 10 W. R. 139; 45 
E. R. 897, L. JJ. 
Annotations :—Refd. Carroll v. Keays, Keays v. Carroll 


1873), 22 W. R. 248; Royal Bristol Permanent Bidg. 
v. Bomash (1887), 35 Ch. D. 390. Mentd. Phillips 


>. Miller (1875), L. kt. 10 C. P. 420, 

1387. -—-— Portion not material to purchaser.|— 
The particulars of sale described the property as a 
family residence, with a right to a pew in the middle 
aisle of the parish church. The title to the pew 
being defective :—-Held: it was not essential to 
the enjoyment of the property.—COOPrER v. 
(1838), 2 Jur. 29. 

1388, - --- ——.]-—-CARVER v. RICHARDS, No. 
1569, post. 

1389. Compulsory purchase — Purchaser able 
to acquire land subject to defective title.]|——-WELLS 
v. CHELMSFORD LOCAL BOARD OF JIEALTH (1880), 
15 Ch. D. 108; 49 L. J. Ch. 827; 43 L. 7.378; 45 
J.P.6; 20 W. R. 381. 

1390. ~- -- Sale of public undertaking.|—-METRO- 
POLITAN ELECTRIC SuppLy Co., Urp. v. MARYLE- 
BONE CoRPN., No. 1140, ante. 








(d) Misdescription of Property. 

1391. Whether specific performance decreed -- 
Misdescription of tenure—Tenancy at  will—- 
Described as freehold.|—Agreements for the sale 
of an estate, especially if by auction, depend on 
the bond fides of the transaction ; therefore trifling 
errors in the description are not material, Adver- 
tisement of an estate for sale by auction described 
it all as freehold, though a small part: was held at 
will: after execution of articles a treaty for an 
exchange of that part. took place ; pending which, 
at the time appointed for completing the purchase, 
purchaser took possession forcibly ; but proceeded 
in the treaty afterwards till he finally refused to 
agree to the purchase ; on bill of vendor purchasc- 
money decreed to be paid with 4 per cent. from the 
time it ought; but inquiry directed as to what 
ought to have been the compensation at that time 
for the part not freehold ; that, with the outgoings 
to be deducted.—-CALCRAFT v. ROEBUCK (1790), 1 
Ves. 221; 30 E.R. 811, 1. 

1392. ——— -—— Freehold with leasehold ad- 
joining- -Mainly leasehold.|—— Injunction granted to 
stay action against the auctioncer for the deposit, 
although the estate sold was represented as free- 
hold with Jeasehold adjoining, & turned out to be 
almost all leasehold, & although there had been 
great delay in making out pltf.’s title. 

lf the purchaser had made the objection as to 
its being represented as frechold with leasehold 
adjoining & hiring out leasehold, T should not have 
thought he ought to be bound (LOorp ALVANLEY, 
M.R.).-—ForRDYCE v. Forp (1704), 4 Bro. C. C. 
494; 29 E.R. 1007. 


Annotations :—Consd. Drewe vr. Danson (£802), 6 Ves. 675; 
Drewe v. Corp (1804), 9 Ves. 368: Halsey +, Grant 


(1806), 13 Ves. 73; Knatehbull v. Grueber (1817), 
3 Mer. 124. Refd. Clive v. Bouumont (1848), 1 De G. & 
Sin. 397, 

1393. --- - -- - Leasehold——Described as free- 





hold.|-—A purchaser cannot be compelled upon the 
principle of compensation to take under a contract 
for a freehold estate, a leasehold, though a very 


PART V. SECT. 7, SUB-SECT. 1.— 
A. (d). 

0. Whether apeci performance de- 
erecd— Misdeacription of tenure—Lease- 
hold.}—ROLIO v. LEINEWEBER (No. 2) 
(1909), 29 N. Z. L. KR. 133,.—N.Z,. 


with notice of 
tenancies.]— 


Part V.—PROCEEDINGS FoR Spreciric PERFORMANCE. 


long term.—DREWE v. Corp (1804), 9 Ves. 368; 
32 BH. R. 644. 


Annotations :—-Conad. Halscy v. Grant (1806), 13 Ves. 73: 
Knatchbull v. Grueber (1815), 1 Moda. i338) = : 


1894. Property held on under- 
lease.]|—-A purchaser entered into an open contract 
to purchase a ‘‘ leasehold * house & paid a deposit. 
It appeared on the face of the abstract of title 
that the property agreed to be sold was held upon 
an underlease & formed part of larger premises 
comprised in two head leases. The purchaser 
objected to the title on the ground that the pro- 
perty being so held she would be liable to eviction 
by the original lessor for breaches of covenant in 
respect of property not comprised in the under- 
lease :—Held: a good title had not been shown by 
the vendors to the property agreed to be sold, & 
the purchaser was entitled to a return of the 
deposit.—Re Lyoyvps Bank, Lrp. & LiLLINGTON’s 
CONTRACT, [1912] 1 Ch. 601; 81 L. J. Ch. 386; 
106 L.. T. 561; 56 Sol. Jo. 380. 

Annotation :-—Mentd. Hurd v. Whaley (1918), 118 L. T. 593. 

1395. —-—— —--— Agreement to take vendor’s 
*‘interest In lease.’?|—-By an agreement, dated 
Aug. 15, 1885, & made between eleven persons 
described as the committee of Verulam Church, & 
A. L. Waring, the committee agreed to purchase 
from the said A. L. Waring “ his interest in the 
lease held by him of Verulam Church in Kennington 
Lane for the sum of £550.”? The committee having 
failed to complete the purchase A. LL. Waring 
brought an action for specific performance. On 
Nov. 2, 1887, judgment was given in the said 
action directing the usual inquiry whether a good 
title could be made. The chief clerk’s certificate, 
dated Mar. 22, 1888, found that a good title could 
be made, to a derivative term of ninety-three & a 
quarter years from Dec. 25, 1824, less three days : 
— Held: the words of the agreement took the case 
out of the authority of Afadeley v. Booth, No. 1474, 
post, & pitf. was entitled to specific performance.— 
WARING v. SCOTLAND (1888), 57 I. J. Ch. 1016; 
D9 1. T. 132; 36 W. R. 756. 

1396. ---~ Redemption of land tax.] — 
Redeemed land tax, amounting to £41 per annum, 
was sold by auction in one lot. The particulars 
represented £3 14s., part of if, as charged on 
three houses, but stated that the title consisted 
of a contract for redemption of the land tax of 
Mar. 25, 1818. his contract, when produced after 
the sale, showed that the £3 148. was not charged 
on three houses, but consisted of three small 
suins, each charged separately on one of the 
houses :—Held: (1) the misdescription was fatal ; 
(2) the reference to the contract did not give the 
purchaser notice of the actual state of the title ; 
(3) it was not a matter susceptible of compensation, 
& a bill by the vendor for specific performance 
was dismissed with costs.—Cox v. COVENTON 
(1862), 31 Beav. 378; 7 1. T. 78; 8 Jur. N.S. 
1142; 10 W. RR. 829; 54 E.R. 1185. 


sinnotations :-— As to (2) Refd, Dougherty v. Oates (1900), 
45 Sol. Jo. 119. Generally, Refd. Turquand v. Rhodes 
(1868), 18 L. T. 844. 


13897, —---- Misdescription of condition—State of 
house & cultivation of land.|—-DYyER v. HARGRAVE, 
HARGRAVE v. Drymen, No. 545, ante. 

_ 1398. ——— Water supply.|—A property 
situate in a town, & comprising a warchouse with 
© small steam engine, was described in particulars 
of sale under a decree as ‘‘ well supplied with 























1897 i. Misdeseription of con- 
dition—State of house & cultivaton of 
land.J—CANADA PERMANENT BUILDING 
& Savinas Society v. YOUNG (1871), 
18 Gr, 666.—CAN. 

14011, —-— Misdescription of quan- 


Jj. }~-HEATH ®. 


V.L. Ql. (Kq.) 176.—AUS. 
1401 ii. ———- —-—-. 
(1911), 12 GC. L. R. 256,-~AUS. 
1401 iii. —— ——.]—SPRINGER t. 
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water.’ The property was well supplied with 
water, but only from the waterworks of the 
borough, & by payment of water rates, there being 
no natural supply. The manufactories in the 
town were generally supplied with water from 
wells upon the properties themselves, though 
small steam engines in warehouses sy aah 
were not :—Held: there was a misdescription, & 
a@ purchaser who purchased on the faith of the 
description of the particulars, without knowing the 
real state of the case, could not be compelled to 
complete his purchase without compensation.— 
LEYLAND v, ILLINGWORTH (1860), 2 De G. F. & J. 
248; 45 EK. R. 617; sub nom. LEYLAND v. ILLING- 
WORTH, Ha p. WALKER, 20 L. J. Ch. G11; 6ub 
nom. LEYLAND v. ILLINGWORTH, La p. WEBSTER, 
2L. T. 587; 24 J. P. 595; 6 Jur. N.S. 811; 8 
W.R. 695, L. JJ. 


Annotations :-—Consd. Denny v. Uancock (1870), 18 W. BR. 
566; Cato v. Thompson (1882), 9 Q. B. D. 616 


1399. —--— Mlsdescription of location.]—SuHIkR- 
LEY v. Davis (prior to 1802), cited in 6 Ves. at 
p. 678; 31 B. R. 1254. 


Annotations :— Consd. Drewo v. Hanson (1802), 6 Ves. 675; 
Halsey v. Grant (1806), 13 Ves. 73. 


1400. —--- -----.J}— DYER v. HARGRAVE, HAR- 
GRAVE v. DYER, No. 545, anle. 

1401. Misdescription of quantity.]|—A con- 
tract for the purchase of a farm described it as 
containing ‘‘ 349 acres or thereabouts, be the same 
more or less’’?; & stipulated that the premises 
should be taken at the quantity above stated, 
whether more or less: in fact, the farm consisted 
of only 349 customary acres, which were Jess than 
the same number of statute acres by about 100 
acres or upwards. On a bill being filed for specific 
performance, the purchaser, admitting that he 
had been for several months in possession of the 
property, & had exercised acts of ownership over 
it, on the faith that a good title to 349 acres would 
be shown, insisted, that, in the contract, acres 
meant statute acres, & that he was not bound to 
perform the contract. unless 349 statute acres were 
conveyed to hum :—Held: in such a case, a refer- 
ence of title would not be directed on motion. 

Semble: the stipulation that the premises should 
be taken at the quantity before stated, be the same 
more or less, would not cover so large a deficiency 
as existed here.—PORTMAN v. MILL (1826), 2 Russ. 
5703 38 EB. RR. 449, L. C. 

Annotations -—Consd. Whittemore rr. Whittemore (1869), 
8 Eq. 603, Jacobs v Revell, [1900] 2 Ch. 858. 


Refd. Nicoll». Chanibers (1852), 11 G. B. 996; Boaufort 
Joliffe ». Baker (1883), 





v. Glynn (1855), 3 W. RR. 4638 ; 


11 QB. 1. 255; Re Terry & White’s Contract (1836), 
32 Ch. D. 14. . ; 
1402, —--- —_- .]-~-A tenant in possession pur- 


chased the property, which was represented to be 
46 fect in depth: it turned out to be 33 only :— 
Held: he was entitled tu an abatement.—KING »v. 
WILSON (1843), 6 Beav. 124; 49 E. R. 772, 


Annotations :—Distd. Parkin v. Thorold (1851), 2 Sim. N. 3. 
1, efd. Southcomb v. Exeter (Bp.) (1847), 6 Hare, 
213: Manson v Thacker (1878), 7 Ch. D. 620; Groen v. 
Sevin (1879), 13 Ch. D. 589. 

1408. ——- ——-.]--Re Fawcett & HWOoLMEs’ 
Contract, No. 1365, ante. 

1404, —--- Misdescription of value.}|—-CuTu- 
BERT v. BAKER (1790), Sugden’s Vendors & Pur- 
chasers 14th ed., p. 313. 

1405. .}—In suits as to the specific 
performance of a contract to purchase large 
colliery works the purchasers alleged as a defence 








(Alta.) (1915), 33 
365; 9 W. W. hk. 922.—CAN 
p. ———~ Representation collateral to 


contract.}—CORBETT v. JONES, [1918] 
N. ZL. R. 951,.-—-N.Z, 


ALLEN (1875), 1 W.L. R. 


}—Cox v. HOBAN 
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Seet. 7.— Specific performance with compensation : 
Sub-sect. 1, A. (d), (e) & (f), & B. (a).] 


misrepresentation by the vendors as to the value. 
As to several allegations the purchasers were held 
to have failed, & specific performance was decreed, 
but with compensation to the purchasers in respect. 
of an alleged misrepresentation as to the amount 
of stores consumed in the collieries, & a consequent 
excess in the statement of income. An inquiry 
was directed as to such compensation, & it was 
found that there was a large excess in the state- 
ment of income beyond its true amount :—Held: 
(1) the purchasers were entitled to a deduction 
from their purchase-money bearing the same 
proportion to the whole purchase-money as the 
excess bore to the income stated; (2) as no 
direction as to costs was given by the original 
decrees in the suits, & as the purchasers were held 
to be entitled to a considerable abatement, the 
vendors must pay the costs of the suits, & could 
not on the hearing on further consideration be 
rclieved from payment of any parts of the costs 
on account of the failure of the purchasers as to 
part of their case on the original hearing.—POWELL 
v. ELLIOT (1875), 10 Ch. App. 424; 33 1. T. 110; 
23 W. R. 777. L. C. & L. J. 


Annotations :—As_to (1) Consd. Rudd v. Lascelles, [1900] 
LCb. it ae Re Fawcett's ‘T'rustoos & Holmes (1889), 

. . De ENETA ’ @e Pe ., * 75 : 

44 L. J. Ch. 691. y, Men sv. Boulnois (1875) 


1406. —-~— ———.]|— Re DErTFoRD CREEK BRIDGE 
Co. & BEVAN (1884), 28 Sol, Jo. 327, C. A. 


(e) Properly Subject to Incumbrances. 


1407. Whether specific performance decreed—— 
Tithes.|—KeEr v. CLOBERRY (1814), 1 Hov. Supp. 


209; 34 EK. BR. 755. 
1408. -—.|—-STANHOPE’S (LORD) CASE 
(circa 1785), 


cited in 6 Ves. at p. 678; 31 KE. R. 
1254, L. C. 


Annotation :—Refd. Drewe v. Hanson (1802), 6 Ves. 675. 








1409. ~—-—.|—DREWE v. HANSON, No. 
1358, ante. 
1410. —-~ .]—The purchaser of an estate, 


sold as tithe free, cannot be compelled to take it 
subject to tithe on terms of compensation; but 
an estate of 140 acres being sold under a decree, 
the particulars stating about 32 acres to be tithe 
free, & no evidence of exemption having been pro- 
duced on the reference of the title, the master was 
directed to certify the proper amount of com- 
pensation.—BINKs v. ROKEBY (LORD) (1818), 2 


Swan. 222; ne EK. R. 600, L. C. 
innotations :—Apld. Smith v. ‘Tolcher (1828), 4 Russ. 302. 
Refd. Bowyer v. Bright. (1824), REGO. ii3- oe 


1411, Tithes not inducement to con- 
tract.| —As a general rule, where land is agreed to 
be sold tithe free, the right to the tithe is to be 
considered so material to the enjoyment of the 
land, that a purchaser is not compelled to complete 
his contract with a compensation, if a good title 
cannot be made to the tithe ; but this rule admits 
of exception, where the circumstances manifest, 
that the right to the title did not form any induce- 
ment to the purchaser to enter into the contract.— 
core v. TOLCHER (1828), 4 Russ. 302; 38 BE. R. 

1412. Outgoings.]—A contract having been 
made for sale of an estate, it afterwards appeared 
that there were several outgoings from the estate, 
which were not disclosed at the time of the con- 
tract; yet there being matters which lie in com- 
pensation, the contract shall be carried into 











SPECIFIC PERFORMANCE. 


execution, with an allowance only to the pur- 
chaser for these particulars which diminish the 
value.—HOoOwWLAND v. Norris (1784), 1 Cox, Eq. 
Cas. 59; 29 BK. R. 1062, L. C. 

1418. Small incumbrance.] — GUEST v. 
Homrray, No. 751, ante. 

1414, Sporting rights.]—If a purchaser after 
the delivery of the abstract, on the face of which, 
part of the estate appears to be subject to a right 
of sporting, not mentioned in the particulars of 
sale, enters into possession, he waives that 
objection. 

The objection having been waived, an offer of 
compensation made by a clerk of the vendor’s 
solr., without express authority, is of no effect.—- 
BuURNELL v. Brown (1820), 1 Jac. & W. 168; 
37 E. R. 339. 


Annotations :--Apld. Smithson 7, Powell, Powell v. Smithson 
(1852), 20 L O. 8. 105. Distd. Edwards-Wood v. 


Marjorivanks (1860), 7 H. L. Cas. 806. Refd. Ite Gloag 

& Miller’s Contract (1883), 48 L. T. 629. 

1415, ——-- Quit rents.]—(1) Quit rents, being 
incidents of tenure, are proper subjects of com- 
pensation. (2) Qu.: as to rentcharges, which 
are not incidents of tenure; though the ct. has 
allowed them, when small, to be subjects of 
compensation.—ESvAILE v. STEPHENSON (1822), 
1 Sim. & St. 122; 57 H.R. 49. 

Annotations :-—As to (1) Refd. Catling v. G. N. Ry. (1869), 
21 L. T. 17_ Generally, Refd. Jones v. Mudd (1827), 4 
Russ. 118; Portman v, Mill (1839), 3 Jur. 356; De Vismo 
v. De Visme (1849), 1 H. & Tw. 408. 

1416. --- - Rentcharges.]—-EsDAILE v. STEPHEN 
son, No. 1415, ante. 

1417. Tax.j-—An estate sold, & at the 
auction, eau brink tax stated at a certain amount, 
& a corpn. tax at a certain amount. It was 
afterwards discovered that the eau brink tax was 
less than the amount stated, & the corpn. tax 
more, & on a bill filed by the vendors for a specific 
performance, deft. claimed compensation for the 
excess in amount of the corpn. tax, after deducting 
the difference in the amount of the eau brink tax, 
the ct. allowed the compensation.-- TOWNSHEND 
tv GRANGER (1817), 9 I. J. O. S. Ch. 176. 
Annotation :--- Consd. Barraud v. Archer (1831), 9 TL. J. 

O. 8S. Ch. 173, 

1418, ——~— ---—.]—BARRAUD tv. ARCHER, No. 
1371, anie. 

1419. Waiver of objection to incumbrance--- 
Effect on compensation.|—BURNELL v. BROWN, 
No. 1414, ante. 











(f ) Compensation Incapable of Computation. 

1420. Whether specific performance decreed.|-— 
Demutrrer to a bill praying specific performance 
of a contract for an exchange of lands, which 
deft. had refused to perform on the ground of a 
want of title to a small proportion of the land 
agreed to be conveyed to him, pltf. tendering a 
full & adequate compensation, to be ascertained 
by reference to the master, allowed on the objec- 
tions that the bill did not state such a case as 
was necessary to satisfy the ct. that the subject- 
matter of the suit was one which was palpably & 
obviously matter for compensation, & capable of 
being compensated.—BowyeEr v. Bricut (1824), 
13 Price, 698; M‘Cle. 479; 147 Eb. R. 1126. 


1421. -—-— .|—-NouaILLE v. Fruicut, No. 1282, 
anle. 

1422, -——.|_RipGway v. Gray, No. 1280, 
ante. 

1423. -——— Sale of timber—Misrepresentation as 


to size.|—Bill by the vendor for the speciflc 


PART V. SECT. 7, SUB-SECT. 1.—A. (e). 
perfurmance decreed --Inchoate right of dower. }-—SHUTER v. PATTEN (1922), 67 D. L. R577; 51 0. DL. Rl. 


-CAN, 
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performance of a contract to purchase a timber 
estate, where the particulars of sale described it 
as comprising a certain wood ‘ with upwards of 
65 acres of fine oak timber trees, the average size 
of which approached 50 fect,’ & in the particulars 
of the lot described it only as 65 acres 2 roods & 
12 perches of growing timber.’’ It appeared, on 
the evidence for pltf., that the average size of 
the trees was about 35 feet, but on that for deft. 
that it was only about 22 feet; & deft., more- 
over, alleged that it was sold at a time when he 
had no means of seeing the wood, & that he relied 
on the particulars of sale :—Held: as the repre- 
sentation on the particulars of sale had proved 
to be incorrect, & as it was not shown that deft. 
knew it to be incorrect at the time of making the 
contract, the ct. would not, at all events, enforce 
the specific performance of the contract without 
compensation ; & if was not a case in which the 
ct. could measure the extent of the deficiency, or 
ascertain the amount of compensation, & the bill 
must therefore be dismissed. ~—BRooKE (LORD) v. 
ROUNTHWAITE (1846), 5 Hare, 298; 15 L. J. Ch. 
332; 10 Jur. 656; 67 E.R. 926. 

a nar :—Refd. Denny v. Iancock (1870), 18 W. Tl. 

566. 


B. Raght of Purchaser to Specifie Performance 
with Compensation, 
(a) In General. 

1424. Basis of jurisdiction to order specific per- 
formance—Estoppel.|—Mor'rLock v. BULLER, No. 
19, ante. 

1425. —-.]—Where a husband «& wife 
agreed to sell the wife’s estate in fee simple, the 
purchaser being aware that the estate belonged 
to the wife, & the wife afterwards refused to 
convey :—Held: the purchaser could not compel 
the husband to convey his interest & accept an 
abated price. 

Tf a man professes to be owner of the fee simple 
& undertakes to sell the fee simple & it turns out 
that he had not the power so to do, the purchaser 
not being at the time aware of the difticulty, then 
the vendor must convey as much as he can & 
submit to an abatement. But the case 1s wholly 
different where the vendor does not profess to 
sell the fee but only that estate which he is able 
to dispose of (LorD TATIERLEY, ('.).— CASTLE v. 
WILKINSON (1870), 5 Ch. App. 538453; sub nom. 
WILKINSON v. CASTLE, CASTLE v. WILKINSON, 39 
L. J. Ch. 843; 18 W. R. 586, L. CO. & LJ. 


Annotations :—Apld. Hooper r. Smart, Bailey +. Piper 
- RR. 18 Eg. 683. Distd. Hoperaft v. Hoperaft 
(1897), 76 L. VT. 34135 Rudd v. Lascelles, [1900] 1 Ch. 
315. Mentd. Cahill v. Cahill (1883), 8 App. Cas. 420. 


1426. JI—(1L) The ct. will not, at the 
instance of the purchaser under an open contract 
containing no provision for compensation, decree 
specific performance of the contract with com- 
pensation in respect of covenants restricting the 
building on or user of the land sold. By granting 
the purchaser such relief, the ct. would not only 
he making a new contract never contemplated 
hy the parties, but would also be extending the 
equitable doctrine of specific perforinance with 
compensation beyond its proper limits. 

The extreme difficulty in assessing compensa- 
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tion in respect of covenants of that nature is 
another consideration which will influence the 
ct. in refusing such relief, 

(2) Where the purchaser secks specific per- 
formance with a proportionately large abatement 
of the purchase-money in respect of defects of 
which, as the purchaser knew, the vendor was 
unaware at the time of entering into the contract, 
the ct. will not grant him relief, because of the 
great hardship which would be thereby imposed 
upon the innocent vendor. 

(3) The jurisdiction to enforce specific per- 
formance with compensation for defects on a 
vendor, in cases where the contract is silent as 
to compensation, rests on the equitable estoppel 
referred to in Mortlock v. Buller, No. 19, ante, 
& Casile v. Wilkinson, No. 1425, ante, namely, 
that where a vendor has represented & contracted 
to sell an estate as his own, & the purchaser has 
relied on the representation, the vendor cannot 
afterwards be heard to say he has not the entirety. 
—Rupp v. Lasceiurs, [1900] 1 Ch. 815; 69 
L. J. Ch. 896; 82 L, T. 256; 48 W. RR. 586; 
16 T. L. R. 278. 

Annotations :—Generally, Retd. Halkett v. Dudley, [1907] 


co 590; Rutherford v. Acton-Adams, [1915] A. C 


1427. Condition providing to rescission of con- 
tract.]~--One of the terms of an agreement was that 
the contract should be void if the purchaser’s 
counsel should be of opinion that a marketable 
title could not be made by a certain time. The 
counsel being of that opinion, a bill by the pur- 
chaser for a specific performance, with a com- 
pensation, was dismissed with costs.—WILLIAMS 
?. KpWwakps (1827), 2 Sun. 78; 57 K. R. 719. 
Annotations :—-Reld. Sainsbury v. Jones (1839), 5 My. & 

(1.1; Walker v. Jeffroys (1842), 1 Hare, 341; Abcrainan 

jronworks 7, Wichens (1868), L. R. 5 Hq. 485 ; Hudson 

v. Buck (1877), 7 Ch. D, 683. Mentd. Taylor v. Cook 

(1830), You. 201; #e Loe Brassew & Oakloy, Kc p. 

Terrell (1896), 74 L. T. 717. 

1428. \—NELTHORPE  v. No. 
1067, ante. 

1429. Specific performance or rescission—Elec- 
tion by purchaser—Property in possession of 
tenant.|-—-Deft. contracted to sell an inn to pltf., 
& in the treaty represented to him that the 
ayreement which the tenant in possession held 1t 
was a void agreement & that he would give pltf. 
possession at Michaelmas following. He had in 
fact given the tenant notice to quit at that time ; 
the tenant did not quit. These representations 
were proved by witnesses :—Held: pltf. was 
entitled to be released from the agreement, or he 
might at his election perform 1t & have com- 
pensation. Ife elected to have performance, & 
it was decreed to him, with compensation & 
costs. —-_BrEsaNt v. Ricwarps (1830), Taml. 609 ; 
48 Kk. R. 208. 

1430. Right of heir of purchaser.|—-CoLLIER v, 
JENKINS, No. 18385, avite. 

1431. Decree without order for compensation— 
Compensation unjust.|—An estate was put up to 
sale in lots. In the particulars the lots wero 
described respectively as ‘‘ All that, etc., com- 
prising Lot—- in the sale plan.”’ The sale pian 
circulated at the auction, represented a well on 
Lot 4, with a drain & pipe conveying the water 


LIOLGATE, 





PART V. SECT. 7, SUB-SECT. 1.—— 
B. (a). 

1427 i. Basis of jurisdiction to order 
specific performance—Hstoppel.|—GANn- 
DER v, MURRAY, ZoBEL vw. Murray 
(1907), 5 0. L. R. 575.—AUS. 


1427 il. -}+The right of & 
purchaser to obtain specific porform- 
ance, with abatement, of a contract to 


J »—~VOI.. XLII ‘ 








sell land is Hmited to the casos where 
there is a ropresentation by the vendor 
of ability to convey.—WILSON tv. 
PATTERSON, [1919] 1 W. W. RR. 999; 
39 D. L. R. 642; 14 Alta, L. R. 162.— 


CAN. 
Yr. Equitable juriadiction.}—The 
remedy of specific performanco of 
art of the contract, with a compensa- 


ion, which has in many cases been 





given to a purchaser by English cta. of 
equity, is unknown to the law of Scot- 
land. That law rejects the actto quanti 
minoris, & its principle, for tho reason 
apparently that to assess compensa- 
tion to the purchaser for part of the 
estate sold, which the vendor has it 
not. in his power to convey, would 
virtually be to make a new bargain 
for the parties which they had not 
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Sect. 7.—Specific performance with compensation: 
Sub-sect. 1, B. (a) & (6).) 

from the well through Lot 2 to Lot 1. Pltf. the 
purchaser of Lot 1, filed his bill for specific per- 
formance, with compensation for the loss of the 
water, the vendor having conveyed away the 
other two lots without any reservation to pltf. of 
a right to the flow of water from the well :— 
Held: the sale plan, accurately describing the 
existing state of the property, would not carry 
the case higher than a view of the property by 
the purchaser, decree for specific performance 
without compensation. 

Nothing could be more unjust after the vendor 
has put it out of his power, by conveyances, to 
grant it himself, to allow a perches to make 
this claim. ... The ct. would not, after that, 
give pltf. the relief asked in respect of compensa- 
tion (Wicram, V.-C.).—FEWSsTER v. TURNER 
(1842), 11 1. J. Ch. 161; 6 Jur. 144. 

Annotations :—Mentd. Cash v. Belcher (1812), 1 Hare, 310; 

Tipping v. Power (1842), 1 Hare, 405. 

1432, Whether claim for compensation pre- 
cluded.J|—(1) A. contracted to sell to B. the fee 
simple, clear of incumbrances. 13. aware that on 
a former occasion an attempted sale had gone off 
in consequence of A.’s wife refusing to bar her 
dower, asked as to this, & was informed that she 
would now join. Afterwards she refused to 
join :—Held: B. was entitled to compel a specific 
performance, with a compensation & indemnity 
against the right to dower. 

Semble ; a proper indemnity would be to retain 
in ct. a third part of the purchasc-money, the 
dividends to be paid to A. & his assigns during 
the joint lives of himself and wife: & if she 
survived A. to B. during her life: & upon her 
decease, the capital so retained in ct. to be paid 
to the husband A. 

(2) At the hearing, the decree, as drawn up by 
pltf., was simply for specific performance, although 
the ct. had directed it to be without prejudice to 
the question of compensation :—Held: pltf. was 
not thereby precluded, as having elected to take 
the decree in that form, from asking for com- 
pensation. 

(3) The want of mutuality is not a sufficient 
argument against granting specific performance, 
with compensation, at the prayer of a purchaser, 
although a vendor could not compel a purchaser 
to accept such a compensation.—WILSON  v. 
WILLIAMS (1857), 3 Jur. N.S. 810. 

1433. Compensation for unmade road.] 
COCK v. PENSON, No. 370, ahle. 

1434, Sale by auction—-Communication of altered 
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conditions of sale—Not heard by bidder.]—MANSER . 
v. Back, No. 491, ante. 
1435, J—A clear & distinct 


inade for themsclves.—STrewakt  v. 
KENNEDY (No. 1) (1890), 15 App. Cus. 
75.—SCOT, 

t. Specific performance or rescis- 
sron—Itescrssion tmposaible,}+—-La Fon- 
CIERE FRANCO BELGK v. DUGGAN 


to take 


is not entitied to anything beyond that ; 
when he makes his clection, he agrees 

art performance with the 
ahetomonl in Hicu of the rights he 
might otherwise have arisin, 
the contract or the breach of it. 
dainages will not be awarded in addition 


SPECIFIC PERFORMANCE. 


statement by an auctioneer at the time of sale 
verbally correcting a material misdescription in 
the particulars disentitles the purchaser to specific 
performance with compensation for that mis- 
description even if he does not hear the statement. 
—Re Ware & O’More’s Contract, [1901] 1 Ch. 
93; 70 L. J. Ch. 45; 83 L. T. 672; 49 W. R. 
202; 17 T. L. R. 46; 45 Sol. Jo. 79. 

1436. Defect not in subject-matter of sale—Sale 
of advowson—Incumbrance on living.|—An advow- 
son was sold. After the sale the purchaser found 
that there was a mtge. on the living in respect 
of money advanced to build a new parsonage 
house :—Held: this did not form a ground for 
rescinding the contract for the advowson or for 
allowing to the purchaser a deduction from the 
amount of the purchase-money..—-_H DWARDS- Woop 
v. MARJORIBANKS (1860), 7 H. L. Cas. 806; 380 
{. J. Ch. 176; 3 1. T. 222; 6 Jur. N.S. 1167; 
11 E.R. 321, H. L. 


Annotations :—Mentd. Gatayes v. Flather (1865), 34 Beav. 
387 > Torrance v. Bolton (1872), 44 L. J. Ch. es 


1437. Purchaser acting under mistaken informa- 
tion.]—-FArRiIIEAD v. SOUTHEE, No. 539, ante. 

1438. Defect discovered after completion of sale.] 
—ALLEN 1. RICHARDSON, No. 5238, ante. 


(b) Performance to Extent of Vendor’s Interest, 
1439. Whether specific performance decreed.|}— 
PATON v. RoGERS, No. 662, ante. 








1440, .}—WESTERN v. Russet, No. 124, 
ante. 
1441. .|—A party, acting as the absolute 


owner, contracted to sell property. Ile was the 
absolute owner of part, & as to the other part he 
was tenant for life, with a power of sale, at his 
request & by his direction, vested in trustees. 
Upon a bill by the purchaser for a specific per- 
formance, an inquiry was directed ‘‘ whether deft. 
could make a good title, or could, by application 
to the trustees, procure a good title to be made.” 

Difficulty in decreeing a partial performance of 
a contract, where a vendor has not the power of 
fully performing it. 

The general rule, subject to some qualification, 
undoubtedly is that where a party has entered 
into a contract for the sale of more than ho has, 
the purchaser if he thinks fit to accept that which 
it is in the power of the vendor to give is entitled 
to a performance to that extent (LorpD LANG- 
DALE, M.R.).—GRAHAM v. OLIVER (1840), 3 Beav. 
124; 49 BH. RR. 48. 


Annotations :—-Refd. Wilson v. Williams (1857), 3 Jur. N.S. 
810. Mentd. Malcolm v. Scott (1843), 3 Hare, 39. 


1442, With reduction of purchase-money in 
respect of deficiency.}—DALE v. LISTER (circa 
1800), cited in 16 Ves. at p. 7; 33 E. R. 886. 
Annotations :--Consd. Milligan v. Cooke (1809), 16 Vos. 1; 

Thomas v. Dering (1837), 1 Keen, 729. 


PART V. SECT. 7, SUB-SECT. 1.-— 
B. (b). 





1439 i. Whether specific performance 
decrecd.}—Where there is a deficiency 
in the peeperey agreed to be sold the 
purchaser has a right to take what tho 
hus.— Dixon DUNMORE 


out of 
So 


veudor Vv. 


ane Lee We Weds, Bai to ae abatement of the breach ot une (1913), bb 0. eT Pa W.N. 
yurchase-money.— ONTARIO PHALT 1501; 2. L. BR. — . 
a. Decree without order for com- Rock Co. v. MONTREUIL (1913), 5 1442 i. With reduction of pur- 


rvensation—Slight deficiency. --WILSON 
UMBER Co, v. Simpson (1910), 17 
O. W. RR. 820; 2 O. W. N. 410.—CAN, 


1438 i. Defect discovered after com- 
pletion of sale.j}—Re Murray & KERR 
(1887), 13 O. R. 414.—CAN, 


b. Specific performance with abuate- 
ment of purchase-money or damayes— 
dilection by purchaser.}—-A purchaser 
who clects to tuke what the vendor can 
convey, with an abatement of the 
purchase-money for a deficiency in 
title, quantity or quality of the estate, 


specu 


241.—N.Z,. 


UO. W.N. 298; 29 O. L. lt. 5384.—CAN, 

ce. Deficiency in quality—h 
tions ennocent & not includ 
tract.|—Compensation 
coverable in a suit by a purchaser for 
erformance, for deticiency in 
e quality of the Jand sold where the 


GREENWOOD (1912), 32 N. 





chause-money in respect of deficiency.)— 
GALL v. MITOHELL (1924), 85 O. L. Li. 





esenia- 
wm con- 922; 255. kh. N.S. W. 317,.—AUS. 
(AOU: ae 1442 ii, —— .}—OSBORNE 0. 


VarMkens’ & Mrconanica’ BorLpIng 
Socrery (1855), 6 Gr. 326.—-CAN. 








representation as to such quality was 1442 iii. -—- -. J ~MACECHEN » 
an Inndeuil representation not included MacDonatp (1904), 3 N.S. R. 59. 
in the contract & not amounting to a apn s sia rd eae 
—_ ELLSHAW 2. : —, ‘ 
GREENW 1912), y% L. BR. (1910), 16 O. W. BR. 278; 210. L. RB. 
474: 10. W. N, 9891,.--CAN. 


Part V.—PROCEEDINGS FoR SPECIFIC PERFORMANCE. 


1443. -.|—MORTLOCK v. BULLER, No. 
19, ante. 
1444. —- -.|—Specific performance decreed 


upon the bill of the purchaser, with compensation 

for a defect of title if to be ascertained by reduction 

of the purchase-monvy if not, or pltf. would so 
take it, with an indemnity.—MILLIGAN v. CookK 

(1808), 16 Ves.1; 83 H. R. 884. 

Annotations :—-Consd. Thomas v. Dering (1837), 1 Keen, 
729. Dbtd. James v. Litchficld (1869), 21 L. I. 521. 
1445. -|—General rule of specific per- 

formance, that the purchaser shall have what the 

vendor can give; with an abatement out of the 
purchase-money for 50 much as the quantity falls 
short of the representation—HiLL v. BUCKLEY 

(1811), 17 Ves. 394; 34 BH. R. 1538. 


Annotations :-—Distd. Wheatley v. Slade (1830), 4 Sim. 126. 
Apld. Crompton v. Melbourne (1882), 5 Sim. 353. Folld. 
Jones v. Evaus (1848), 12 L. T. O. 8. 24. NUE. Durham 
v. Legard (1865), 34 Beav. 611. Consd. Re Axpmall & 
Powell’s Contract (188¥), 5 VT. . R. 446. 


1446. ——— -|—An agreement was entered 
into with two vendors for the sale of two-sixths 
of certain leasehold property, together with other 
the estates & interest of the vendors therein. It 
turned out that the vendors were only entitled 
to two twenty-one parts each of the estate :— 
Held: the purchaser was entitled to specitic 
performance of the contract, to the extent of the 
vendor’s interest. with a proportionate abate- 
ment.—JONES vt. VANS (1848), 17 Ja J. Ch. 46; 
12L. T. O. 8. 24; 12 Jur. 664. 














1447. —- -- -—.! —BARNES v. Woop, No. 844, 
ante. 

1448. --- = CASTLE @. WILKINSON, No. 
1425, ante. 

1449, -—-— —- -.|— Vendors agreed to sell the 


entirety of certain freehold property for the sum 
of £6,000 & to make out a good marketable title. 
The purchaser, in consequence of delays on the 
part of the vendors, filed a bill for specific per- 
jormance of tlie agreement. It was subsequently 
discovered that the vendors were entitled to only 
a moiety of the property :—Held: the purchaser 
was entitled to a decree for specific performance 
of the agreement by the vendors of their moiety, 
with an abatement of one-half of the purchasc- 
money. —HOOPER v. SMART, BAILEY vv. PIPER 
(1874), L. R. 18 Bq. 683; 43 L. J. Ch. 704; 31 
lL. T. 865 22 W, R. 9138. 

«{nnotation :—-Distd. Naylor v. Goodall (1877), 47 L. J. Ch. 


dd. 

1450. —~ -+|-—By marviage settlement real 
estate was limited to such uses as A. & B., husband 
& wife, should appoint, & in default of appoint- 
ment to the use of trustees during the life of L., 








1442 Vv. ——-, J—- STEWART 1, 
WHITE (1910), 1f W. L. RR. 596. - CAN, 

1442 vi, -—-— .-} -It isa general 
piinciple that where a iusreprescnta- 
tion is nade by a vendor as to a matter 
Within his knowledge, even though It 
may be founded upon an_ honest 
belief in the truth of what he states, & 
the purchaser has been misled by such 
misrepresentation, tho purchaser {s 





e. Crops on land_ouned 
by third party.J—CLEAVER v. Norv 
OF Scornanpd CANADIAN MORTGAGHK 
Co. (1880), 27 Gr. 508.—CAN, 

f, —— —— Undraclosced easement. | — 
2OWLAND t RAUNSFORD (Alta.), [1919] 
2 W. W. RR. 486.—CAN, 

g. ——~ --— Part of property sold : 
without authonty — Sale CAN. 
Where an agent is authorised to sell 


579 


in trust for her separate use, with remainder to 
A. in fee. A. entered into a contract to sell the 
property to C., who had notice of the provisions 
of the settlement; & in the contract it was stated 
that A. would ‘ procure a proper assurance of 
the premises to the purchaser, to be executed by 
all necessary parties.’”” The purchase-money was 
paid by C. to the trustees of the settlement, & by 
them invested pursuant to the contract; & a 
draft conveyance in the form of a joint appoint- 
ment by A. & B. to C. was approved, but before 
exccuting it A. died suddenly. B. having after 
A.’s death refused to convey her life interest :— 
Held: C. was entitled to specific performance 
to the extent of A.’s reversion im fee, with com- 
pensation in respect of B.’s life interest, & a lien 
on the mvested purchase-moncy in the hands of 
the trustees of the settloment.—RBarkerR v. Cox 
(1876), 4 Ch. J). 464; 461. J. Ch. 62; 35 L. Ty 
662; 25 W. R. 1883 previous proceedings, sub 
nom, Cox v. BARKER, BARKER v. Cox, 3 Ch. D. 
309, C. A. 
Annotation .— Consd. Naylor vr. Goodall (1877), 47 LJ Ch. 53, 
1451 - -~- —---.|-—-Pltf. offered to take a lease 
of a farm belonging to deft. at a rent of £500 per 
annum specifying in lis tender the closes which 


he wished to take, with their acreage which 
amounted in the whole to 249 acres. Deft.’s 


agent desired to let only 214 acres with this farm, 
but he accepted plitf.’s offer without looking at 
the acreage included in it. He had, in fact, 
already let one of the closes to another person. 
Another tender had been made by a former tenant 
for the samme farm as comprising 235 acres & deft.’s 
agent admitted in examination that he thought 
pitf. had tendered for the same quantity of land 
as the former tenant. PItf. commenced an action 
for specific performance against deft., & was 
willing to take a lease of the 214 acres at a pro- 
portionately reduced rent :--Held: deft. must. 
grant pitf. a lease of 214 acres at a rent reduced 
from £500 in the proportion of 214 to 235,-~— 
McKENZIE v. FIESKETH (1877), 7 Ch. D. 6753; 47 
Tl. J. Ch. 231; 38 TL. VT. 171; 26 W. RR. 189. 

Annotations -—Consd. Pe Aspinall & Powell’s Contract 


(1889), 6 I. LL. 4. $46. Mentd. Paget v. Marshall (1884), 
49 J. P. 88. 


1452. ---—.]-~ Where two persons agreed 
to sell property, of whom one was entitled to a 
moiety subject to a mige. for its full value, & the 
other had no interest :—Held: a Judgment for 
specific performance with abatement might be 
made against the former.—-HorkocKS v. RIGBY 
(1878), 9 Ch. D. 180; 47 7. J. Ch. 800; 38 L. Ty 
782; 26 WLR, 714. 





sell 400 acres of land which included his 
homestead which he could not convey 
without his wife’s consent, the pur- 
chaser was held entitled to specific 
performance of the balance of the land 
with an abatement of the price.— 
ILALLDORSON v. HouizKr (Sask.), [1919] 
BOW. W. it. 86; 47 D. LL. RR. 61 


by agent.)— Sale by qartner.}- 


entitled to have the contract specifi- 
cally performed so far as the vendor 
is able to do go, & to have compensa- 
tion for the deficiency.—CoNNOR ty 
LPorrs, [1897] 1 1. R. 534.—1R. 

d. Property subject to 
dower, J—Although at law the right 
to dower is, during the life of the 
vendor, & nominal incumbrance only, 
the purchagor has a right Iu equity to 
compel its removal, or to have xpevifio 
performanco of the contract, with an 
abatement in the amount of the 
purchase in respect of such incum- 
rance.—-KENDREW v. SITEWAN (1854), 
4 Gr. 578.-——-CAN, 








land, & he eflects a sale which by 
mistake includes a swnall portion of 
land which he is not authorised to sell, 
the sale is not ultogether void, but the 
purchasor may enforce specific per- 
formance without abatement of pur- 
chase-money, excluding the portion 
tu whicb the authority did not extend. 
—STEVENS vu. Moraan (1887), 13 
V. LL. RR. 403.—AUS, 

bh, —— —-—- Land including vendor's 
homestead.| - A vendor representing & 
contracting to sell an estate as his 
own cannot afterwards avoid his 
contract because he has not tho 
cutirety. Where a vendor agreed to 


Where a contract is made by onc 
pea for the sale of partnership 
ands, to which the other partuer re- 
fuses to consent, the purchascr cannot 
Ineist upon tuking the share in the lands 
of the contracting partner wlth a 
proportionate abatement in the price, 
-—CRAIN v. RAPPLY: (1303), 20 os R, 
291,—CAN. 

1. —-— Contract to be votd if 
vendor unwilling to remove valid 
objection to title. |—BOWLES v. Vaux 
(1919), 43 O. L. Lt. 521.—CAN. 

m —— J—HURLEY v. Hoy 
(1921), 64D. L. K. 375; 500. L. @, 
281.—-CAN. 





P Pp 2 


580 


Sect. 7.—Specific performance wilh compensation: 
Sub-sect. 1, B. (b), (ce) & (d); sub-sect. 2, A.] 


1453. -|—By a memorandum in 
writing, deft. agreed to Ict, & pltfs. agreed to 
take, business premises for one year, with an 
option for pltfs. at the end of the year to have a 
lease for seven, fourteen, or twenty-one years. 
Pitis., having gone into possession under the 
agreement, & having laid out money in altera- 
tions, at the end of the year gave notice of their 
intention to exercise the option ; but when deft.’s 
title came to be investigated it was found that 
she was possessed of only a moicty of the premises, 
the other moiety being vested in her son, a minor, 
Deft. was decreed to perform spccifically so much 
of the contract as she was able to perform, with 
an abatement of one moiety of the rent.— Burrow 
v. SCAMMELL (1881), 19 Ch. D. 175; 51 1L. J. Ch. 
296; 45 L. T. 606; 46 5. 12.135; 30 W. R. 310. 
Annotations :-—-Refd. Clayton v. Leech (1889), 41 Ch. D. 

103; Uexter v. Pearce, [1900] 1 Ch. 841. 

1454, —-— Lien of third party on estate for 
debt.|—A. being entitled to nine-sixtecnths only 
of an estate, agrees, by mistake, to se]l the entirety 
to B. Semble: specific performance will not be 
decreed as to the ninc-sixteenths, with an abate- 
ment out of the purchase-moncy, especially where 
C. has a lien on the estate for a debt which would 
exhaust nearly the whole of the purchase-money. 
—WHEATLEY v. SLADE (1830), 4 Sim. 126; 58 
E. lh. 48. 
an ONG :—Dbtd. Burrow rv. Scammell (1881), 19 Ch. D. 


1455, —— Vendor only tenant for 
life.|—THoMAS v. DERING, No. 395, ante. 

1456. —— Necessity for purchaser’s igno- 
rance of state of title.|—PItf. & deft. had been 
partners in a brewery to which a number of tied 
houses were attached. In an action between 
them an order was made for dissolution & sale 
by tender. By the chief clerk’s certificate deft. 
was declared the purchaser, as being the highest 
bidder, of the moiety of pltf. 

The conditions, which were prepared by pltf.’s 
solr. & approved by deft.’s solr. & deft., provided 
that the title should be accepted as it stood, the 
properties being well known to both parties, & 
nothing was said about compensation. It subse- 
quently transpired that certain of the properties 
which were to be conveyed as frecholds were 
copyholds. Negotiations thereupon took place 
between the parties & their legal advisers, &, as 
it was feared that there would be delay, the 
properties being in mtge., a conveyance was 
executed by pltf. in the form settled by counsel. 
Deft., having had to pay a large sum in respect 
of enfranchisement of the copyholds, took out a 
summons in the action, In which he asked that 
pltf. might be ordered to pay him one-half of 
that sum in effect by way of compensation :-— 
Held: the principle laid down in Mortlock v. 
Buller, No. 19, ante, which allowed the pur- 
chaser to insist on having all the vendor could 
convey, with a compensation for the difference, 
was confined to the class of cases where the 
vendor knew the title & the purchaser did not, & 
had no application to the present case, & there- 
fore it was unnecessary to consider whether 
compensation could be enforced by a purchaser 
after the money was paid & the conveyance exe- 
cuted. The summons was accordingly dismissed. 
—Tlorcrarr v. Horcrart (1897), 76 L. T. 341. 
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1457. ——— Only in respect of deficiency in 
subject-matter described in contract.]—RUTHER- 
FORD v. ACTON-ADAMS, No. 1366, ante. 

1 : Representation collateral to con- 
tract.) RUTHERFORD v. ACTON-ADAMB, No. 1366, 
ante. 

1459. Purchaser waiving all objections.]— 
BENNETT v. FOWLER, No. 1564, post, 

1460. One of two joint vendors having no 
interest—Decree against vendor with interest.]— 
Horrocks v. Riapy, No. 1452, année. 

—— Agreement for lease.|—See LANDLORD & 
TiNANT, Vol. XXX., pp. 407, 408, Nos. 704-710. 


(c) Knowledge of Purchaser of True State of Vendor’s 
Trtle. 














1461. Whether specific performance decreed.]—- 
When a vendor can make a title to three-fourths 
only of the property sold, the purchaser is not 
entitled to take the three-fourths with an abate- 
ment, but he may take the three-fourths at the 
price agreed on for the whole. 

The ct. will not decree a specific performance 
which involves a breach of trust. 

I think that pltf. when he filed this bill was 
aware of the circumstances in which this part of 
the matter rested & that he did so at his own risk, 
being aware or having good reason to believe that 
no good title could be made to the whole of these 
premises (RomILLY, M.R.).-—-Maw v. TOPHAM 
(1854), 19 Beav. 576; 52 KH. R. 474. 

Annotation :-—Refd. Bailey 7. Piper (1874), 43 L. J. Ch. 704. 


1462. --—.] --Hopvcrart v. Worcrart, No, 1456, 
ante. 
1463. - - -.] -The particulars of a contract for 


the sale of land contained a misdescription of the 
quantity of land in one parce] :—Held: the pur- 
chaser was not entitled to compensation under the 
contract, as he was well acquainted with the land 
he was buying.—-CoBBET?T v. LOCKE-KING (1900), 
16 T. L. R. 379. 

1464. Sale of settled estates.]-—BAtN- 
BRIDGE v, KINNAIRD, No. 1276, ante. 

1465, --- - Property subject to lease.| --Where a 
vendor contracted to scll certain property which 
the purchaser knew to be in occupation of a tenant, 
& it was afterwards discovered by the purchaser 
that the tenant had a lease :—Held: the purchaser 
was affected with notive of the lease, & was not en- 
titled to specific performance with compensation. 
—Jamus v. LICHFIELD (1869), L. R. 9 Eq. 51; 39 
Ll. J. Ch. 248; 21 L. TT. 5213; 18 W. BR. 158. 
Annotations :—Consd. Caballero v. Honty (1874), 9 Ch. App. 

447. Refd. Carroll ». Keays, Keays v. Carroll (1873), 

22 W. R. 2483; Phillips v. Miller (1875), Ll. RR. 10 C. BP. 

crue Mentd. Cuvander v. Bultec] (1873), 9 Ch. App. 

1466. ------ Sale of wife’s estate by husband & 
wife.|-—CASTLE v. WILKINSON, No. 1425, ante. 








(d) Compensation Incapable of Computation. 

1467. Whether specific performance decreed.|-— 
Deft. agreed to sell to pltf. certain lands in New 
South Wales free from incumbrances, & the greater 
part of the purchase-money was paid. On in- 
vestigation of the title it appeared that these lands 
were held with other lands under a Crown grant, 
containing various reservations & conditions, with 
a proviso for re-entry on breach of condition. 
Pitf. filed his bill for specific performance, with 
compensation on account of these reservations, 
offering to complete without compensation, if the 
cl. was of opinion that he was not entitled to it. 


admint- 
RENEAULT 
L. R. 


sentative capacity —Sale b 
stratriz.J—RBOUDREAU_ v. 
(1910), 15 W. L. R. 414; 8 Alta, 
333,— CAN. 


. 8.) (1922), 65 


repre- 
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An order was made on appeal, declaring him 
entitled to compensation, & directing a reference 
as to the amount. In answer to this inquiry it was 
found that the amount of compensation could not 
be ascertained. Pltf. then filed a supplemental 
bill, asking that if the compensation could not be 
ascertained deft. might be decreed to repay with 
interest the part of the purchase-money which he 
had paid, & that pltf. might be declared entitled 
to a lien on the land for it :—Z/eld: as pltf. was 
not bound to take the property without compensa- 
tion, & as the compensation could not be 
ascertained, he was entitled to the return of his 
purchase-money with interest at 4 per cent., & to 
a lien on the estate for the amount.—WESTMACOTT 
v. ROBINS (1862), 4 De G. EF. & J. 390; 45 E.R. 
1234, L. JJ. 

1468. -|—DPltf. agreed to purchase an estate 
which, on the written contract, was, by mistake, 
stated to contain 21,750 acres; it turned out that 
it contained only 11,814 acres :—ZJ/eld: the pur- 
chaser was not entitled to specific performance 
with a proportionate abatement for the deficiency 
of acreage, but that he could only enforce the 
contract on payment of the full price, or rescind 
the contract. 

This is not a case in which the ct. could, upon 
any principle, assess compensation so as to make 
everything fair between them (Romin.y, M.R.).— 
DuURITAM (KARL) v. LicGarn (Sin FRANCIS) (1865), 34 
Beav. GIL; 34 1. J. Ch. 5893 138 Tt. T. 823 29 
J.P. 708; 11 Jur. N.S. 7063; 18 W. R. 959; 55 
1s Re At Ves 
.imnotations -—Apld. Rudd 7. Uascelles, [1900] 1 Ch 815. 

Refd. Mawson pv, Fletcher (1870), L. Rt. 10 Eq. 212. 

1469. --—— Calculations founded on matters of 
chances --Proving fallacious.| —PItf., at an auction 
became the purchaser & entered into a contract 
for the purchase of a manor of which deft. was 
seised in fee. The deposit money was paid & it 
was agreed that the remainder of the purchase- 
money should be paid & pitf. be let into possession 
on Feb. 4d, then next. On Jan. 23 a tenant of the 
manor died, & the vendors thereupon admitied a 
new tenant on the ct. roll before Feb. 4 without 
communicating with the purchaser. By this 
admittance the property was for the first time 
brought within the operation of Copyhold Act, 
1852 (c. 51), by which the lord may be compelled 
to enfranchise at the instance of the tenant. Pltf. 
insisted, first, that he was entitled to the fines 
paid on this admittance ; & secondly, that having 
entered into the contract upon the faith of certain 
statements, he ought not now to be prejudiced 
by finding the enfranchiscable value of the pro- 
perty impaired, & prayed for specific perfortuance 
of the contract, with an abatement out of the 
purchase-money. Deft. demurred to the bill :— 
Held: the purchaser was not entitled to relicf on 
account of calculations of value, founded on 
matters of chance, turning out to be fallacious.— 
CUDDON v. TITE (1858), 1 Giff. 305; 31 L. T. O.S. 
310; 4 Jur. N.S. 579; 6 W. R. 606; 65 BE. R. 971. 

1470. Reservations & restrictions in favour 
of oie party.|—WESTMACOTT v. ROBINS, No. 1467, 
anle 











LATA arta ak ~.J--Rupp v. LASCELLES, No. 
1426, ante. 


Sup-secr, 2.—ConTRACT WITH CONDITION FOR 
COMPENSATION. 

A, Righfof Vendor to Specific Performance Subject 
io Compensation. 

1472. Error must not go to essence of contract.] — 

The particulars of sale of certain property put up 
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for sale by auction by deft. described the property 
as “four freehold ground rents of £19 48. each— 
viz., £15 ground rent, & £4 4s. garden rent, amount- 
ing to £76 16s. a year, arising from four capital 
residences of the annual value of £384, held by 
four leases granted to W. R. for a term of nincty- 
five years each, wanting ten days, from Sept. 29, 
1844, with reversion to the property in about 
cighty years”; & stated that the gardens would 
remain in the hands of the freeholder, & would be 
kept up by him; & that the property sold was to 
be taken as that comprised in the leases mentioned 
in the particulars, the counterparts of which would 
be produced at the sale. The 8th of the conditions 
of sale stated that the conveyance to a purchaser 
should contain a grant on the part of the vendor 
of the perpetual right of user of the gardens then 
enjoyed by the tenants of cach house, as appur- 
tenant to each house; & that the purchaser should, 
in consideration of such grant, grant to the vendor 
a perpetual yearly rentcharge of £1 1s. out of cach 
such house, with the usual powers of distress; & 
the 10th condition provided that errors of descrip- 
tion in the particulars should not vitiate the sale, 
but should be matter for compensation, as pro- 
vided. PItf. became the purchaser, & paid a 
deposit. The vendors to make out their title pro- 
duced four counterparts of leases granted by one 
Roy to W. R. By each of the leases Roy, in con- 
sidcration of the yearly rents thereinafter reserved, 
& of the covenants thereinaftcr contained, demised 
to W. R. a piece of land, with a messuage thercon 
for a term of ninety-five years, wanting ten days, at 
the yearly rent of £15; &, for the consideration 
aforesaid, & also in consideration of the further 
rent thereinafter reserved, covenanted with W. R. 
that. it should be Jawful for him, & the tenants & 
occupiers of the messuage, at all times during the 
term, to enter into & use the pleasure ground or 
garden described in the lease, & that he, Roy, 
would keep it in order. Then followed a covenant 
by W. R, that he would pay Roy the said yearly 
rent thercinbefore reserved ; &, also, ‘“ the further 
yearly rent or sum of £4 4s.,” in respect of the 
right of user of the garden, “ such last mentioned 
rent to be payable on the days, & in all respects 
in a similar manner, with the rent of £15. Proviso 
for re-entry if the said yearly rents should be in 
arrear :—Held: (1) upon the construction of the 
leases, the £1 48. was not an additional rent arising 
from the residences, but a sum in gross payable 
under the covenant; &, therefore, as no freehold 
eround rents of £19 48. each, arising from the 
residences, could be conveyed to the purchaser, 
that he was entitled to rescind the contract, & 
recover back the deposit; (2) the thing sold was a 
different thing, & of a different nature from that 
contracted for; &, therefore, the purchaser was 
not bound to take it, with compensation under the 
10th condition.—RorIns v. Evans (1863), 2 
H. & ©. 410; 159 &. RK. 189; sub nom. EVANS v, 
Rosins, 33 J. J. Ex. 68; 11 I. T. 211; 10 Jur. 
N.S. 4783; 12 W. RR. 604, Ex Ch. 

Annotation -— As to (1) Refd. Camberwell & South London 

Bldg. Soc. v. Holloway (1879), 13 Ch. D. 754. 

1473. ~|--Re FawcretTr & HOLMES’ CoN- 
TRACT, No. 1365, ante. 

1474. Misdescription of property—-Leasehold— 
Residue of term.]—Messuayes described in a par- 
ticular of sale as held for the residue of a term of 
ninety-nine years from June 24, 183838, but not as 
being held by an original Icase, were sold subject 
to conditions that the purchaser should not be 
entitled to call for the lessor’s title, & that any 
error or misstatement of the term of years should 
not vitiate the sale, but should be the subject of 
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Sect, 7.—Specifie performance uith compensation: 
Sub-sect. 2, A. & Bi; sub-sect. 3. Seet. 8: 
Sub-sect, 1.) 


compensation, under a provision for arbn., 
authorising the arbitrator of either party to 
procecd in certain events ex parte. The title 
proved to be an underlease, for a term less by 
three days than the term of niny-nine years 
granted by the original lease. The vendor filed a 
bill to enforce specific performance, with compensa- 
tion to an amount which had been assessed, in con- 
formity with the conditions, by one arbitrator, 
nominated by the vendor, the purchaser having 
taken no part in the arbn. The ct. dismissed the 
bill with costs —MADELEY v. Bootu (1848), 2 
DeG. & Sm. 718; 64 KB. QR. 32). 
Annotations :—Consd. Darlington ». Hamilton (1854), Kay. 
550. Dbtd. Camberwell & South London Bldg. Soc. 1. 
Holloway (1879), 13 Ch. D. 754. Apprvd. Re Bevtus & 


Masters’s Contract. (1888), 39 Ch. D. Distd. Waring 
v. Scotland (1888), 57 L. J. Ch. 1016. 


1475. Copyholds—~In fact partly freehold.]—- 
AYLES v. Cox, No. 558, ante. 

1476. Freehold—In fact copyhold.]—-Pricr 
v. MACAULAY, No. 450, ante. 

1477. Area.|—-Re Fawcett & JIoLMeEs’ 
CONTRACT, No. 1365, ante. 

1478. Misrepresentation as to property--~Cha- 
racter of house---Brick built.|—-POWELL ». DOUBBLE 
(1882), cited in Sugden’s Vendors & Purchasers 
l4th ed., p. 29. 

1479. ---— Rights of third parties prejudicial to 
property.]—--PrRICE v. MACAULAY, No. 450, ante. 

1480. Vendors bound by contract to make good 
title.| ASHTON v. Woon, No. 650, ante. 











B. Right of Purchaser to Specific Performance with 
Compensation. 

1481. Misdescription of property—Statement as to 
fines of copyhold.|— Wire v. Connon, No. 318, 
ante. 

1482. ---— Renewable leaseholds.] —A vendor 
described part of the property as leasehold, renew- 
able every twenty-one years on certain terms 
The fourth condition of sale provided that the 
purchaser should, within fourteen days after 
delivery of abstract, send in his objections to the 
title, & that the vendor should he at liberty, at any 
time afterwards, to vacate the sale. The fifth 
condition provided that the existing lease should 
be taken as sufficient title to the leasehold part ; 
& the sixth provided that if the estate should be 
improperly described, the error should not vitiate 
the sale, but should be the subject of compensation. 
The purchaser required furthor evidence of the 
right: of renewal, & it was then discovered that no 
such right existed :—Held: ‘“ title ’’ referred to 
title to the thing described, & not to the descrip- 
tion of it; the vendor could not claim to vacate 
the sale, but the purchaser had a right to have the 
contract performed, with compensation.— PAINTER 
v NeEwpy (1853), 11 Hare, 26; 1 Kq. Rep. 173; 
1 W. RR. 284; 68 EK. R. 1172; sub nom. NEWBY tv. 
PAYNTER, 22 L. J. Ch. 871; 21 0. T. O. 8. 2993; 17 
Jur. 483. 


Annolations :—Refd. Mawson v. Fletcher (1870), L. R. 10 
Eq. 212, Ashburner v. Sewell, [1891] 3 Ch. 405, 


1483. Condition that measurements be 
taken as correct—Condition for compensation for 
error—Error of ia pyaeran Os On a sale ono of the 
conditions provided that if the purchasers should 
make any objection to, or requisition as to the 
title, evidence, conveyance, or as to compensation 
or otherwise which the vendor should be unwilling 
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to remove or comply with, the vendor should be 
at: liberty to vacate the sale. Another condition 
was that the admeasurements were presumed to be 
correct, but) that if any error were discovered 
therein no allowance should be made or required 
either way. Another provided that if any error 
of any kind should be made in the description of 
the premises, such error should not invalidate the 
sale, but that. compensation should be settled by 
a referee named in the condition. On a bill for 
specific performance by the purchaser with a de- 
duction to be assessed by the referee for a deficiency 
in quantity of nearly one-half :—Held: although 
the ct. would not have enforced against the pur- 
chaser the condition as to erroneous admeasure- 
ments where the error was so great that condition 
was sufficient to exclude any right in the purchaser 
to a specific performance with a deduction, & the 
ct. in his suit for that relief decreed specific per- 

formance without deduction.—CoORDINGLEY 7%. 

CHEESERBOROUGIL (1862), 4 De G. FL. & J. 879; 3h 

L. Jd. Ch. 617; 61. T. 812; 26 J. P. 644; 8 Jur. 

N.S. 755; 45 1. R. 1280, 1. €, 

Annotahons * --Expld. Whittemore v. Whittemore (1869), 
I. Rk 8 Wq. O03. Consd. Ae Torry & White’s Contract 
(1886), 32. Ch D. 14; Jacobs v. Revell, [1900] 2 Ch. 
858. Refd. Lett ». Randall (1883), 49 L. T. 71. 

1484, Condition allowing vendor to rescind con- 
tract—Action for specific performance & notice 
to rescind.|—-On the sale of a copyhold manor, it 
was stated, that the “ fine was two years’ improved 
value.” The Sth condition cnabled the vendor, in 
case of any objection to title, to rescind, & the Lith 
condition provided for compensation in case of 
mistake or error. The abstract was delivered, & 
no objection was taken to the title, within the time 
prescribed for that purpose. Subsequently some 
doubt arose as to whether the fine was of one or 
two years’ improved value :—Held: (1) so fav 
pitf. was entitled to specific performance with a 
comnpensation. 

The purchaser having afterwards raised a 
question as to title, & filed a bill for specific per- 
formance, the vendor on the same day, gave 
notice to rescind :~~Held: although the objection 
as to title was waived at the bar, the vendor had 
a right to insist on the contract having been re- 
sceinded, & the bill was dismissed. 

(3) By the &th condition of sale, a vendor 
reserved a right to rescind, in case of objection to 
title, etc., & by the 11th misdescriptions were not 
to annul the saie, but be the subject of com- 
pensation. Semble: the 8th condition did not 
apply to cases of misdescription within the 11th 
condition.—Hoy v. Smyrnirs (1856), 22 Beav. 
510; 28 1. 7. O. S. 188; 2 Jur. N.S. 1011; 52 
E.R. 1205, 

Annotations :—.18 to (2) Apld. St. Leonard’s Shoreditch 
Vestry v. Hughes (1864), 17 CGC. B. N. S. 135. Refd. 
Falkner v. Equitable Reversionary Soc. (1858), 4 Drew. 
352, Mawson »v, Fletcher (1870), L. R. 10 EKq. 212; 
Isaacs @. Towell, (1898) 2 Ch. 285. 

1485, -.]—Upon a sale of land, one of 
the conditions provided that if any objection was 
persisted in, the vendors might rescind the con- 
tract; & another condition provided that if any 
mistake should appear to have been made in the 
description of the property, or of the vendors’ 
interest therein, such mistake should not vitiate 
the sale, but compensation should be given. The 
purchaser objected that certain minerals under 
the land appeared to belong to the lord of the 
manor; the vendors answered that this would not 
be compensated for, being the result of an en- 
franchisement as to which there was a condition. 
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The purchaser persisted in the objection, & the 
vendors gave notice that they should rescind the 
contract. The purchaser then filed his bill for 
specific performance with compensation, & the 
vendors by their answer alleged that they had in 
fact a title to these minerals, but had rescinded 
under the conditions :—-Held : the objection taken 
by the purchaser was an objection to title to part 
of the property sold, the removal of which might 
involve a long & expensive inquiry ; the vendors 
had a right to rescind, & performance with com- 
pensation would not be compelled.—Mawson v. 
FLETCHER (1870), 6 Ch. App. 91; 40 L. J. Ch. 131; 
23 L. T. 645; 35 5.P. 391; 19W.R. 141, L. dS. 
Annotations :~—-Apld. Heppenstall vr. Hose (1881), 51 L. T. 
589; Ashburner », Sewell, (1891) 3 Ch. 405. Refd. Re 
Dames & Wood (1885), 29 Ch. JD. 626: Jte ‘Terry & 
White’s Contract for Sale of Real Estate (1886), 2 T. L. R. 
327; te Jackson & Iladen’s Contract (1906), 75 L. J. Ch. 


226. 

1486. Defective title—To subjacent mines.]--- 
A condition giving the vendor the right to rescind 
in the event of hs unwillingness to comply with 
an objection to the title, must not be considered 
as giving him an arbitrary power to annul the 
contract ; some reasonable ground for his un- 
willingness must be shown. Sefore a vendor will 
be allowed to rescind, he must satisfy the ct. that 
he entered into the contract in 1gnorance of some 
material fact or docurnent, or under some mistaken 
notion that he was entitled to sell & could make a 
title ; there must be no fallure of duty on his part, 
no clement of shortcoming, & he must have omitted 
nothing which the ordinanly prudent man, having 
regard to his contractual relations with other 
persons, is bound to do. 

J. & others contracted to sell to TI. a villa 
residence by a description wide enough to include 
the mines & minerals under it. The contract 
provided, clause 13, that if the purchaser should 
‘insist on any objection or requisition as to title ” 
which the vendors should ‘‘ be unable . . . or 
decline ” to comply with, the vendors might 
rescind the contract; &, clause 14, that. any error 
or misstatement should form the subject of com- 
pensation. The vendors belicved that it was well 
known in the district that the mincrals were re- 
served. The purchaser having insisted on a 
requisition that the vendors’ title to the mincrals 
should be furnished, the vendors gave a notice 
purporting to rescind the contract under clause 13: 
—Held: though the purchaser’s objection, was 
““an objection to the title”? within the terms of 
clause 18, it was not an objection that the vendors 
could avail themselves of as a ground for rescinding 
the contract, having regard to the facts & their 
own conduct: & the purchaser was entitled, under 
clause 14, to a conveyance of the property with 
compensation in respect of the mines & minerals.-— 
dite JACKSON & HADEN’s Contract, [1906] 1 Ch. 
412; 75 L. J. Ch. 226; 94 L. TI. 418; 54 W. R. 
434; 50 Sol. Jo. 256, C. A. 

Annotations :—Distd. Merrott v. Schustor, [1920] 2 Ch. 240; 

dic Milner & Organ’s Contract (1920), 69 L. J. Ch. 315; 


Procter v. Pugh, [1921] 2 Ch. 256. nsd. Re Des Keanx 
& Setchfield’s Contract, {1926] Ch. 178. 





SuB-sEcT. 3.—CONTRACT WITH CONDITION 
EXcLUDING COMPENSATION. 

1487. Right of vendor to specific performance— 
Dependent on materiality of error.]——PoRTMAN v. 
Miut, No. 1401, ante. 

1 ——-.]— JACOBS v. REVELL, No. 1384, 





ante, 
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1489. ——.|—-Tompkins v. TRATY (1915), 
139 1. T. Jo. 641. 

1490. .]—Pltf. who had inspected the 
premises but not the leases, agreod to buy premises 
in the schedule to the contract for £1,400. The 
freehold property sold—viz. thirteen freehold 
houses—was stated in the schedule as Nos. 1 to 25, 
odd numbers, T-road; Nos. 1 & 3 leased for 
ninety-nine years at £11 10s. per annum; Nos. 
5 & 7, 9,11, 13, & 15, 17, & 19 respectively at 
£11 per annum; & Nos. 21, 23, & 25 at £16 10s. 
per annum. In each lease there was reserved a 
separate rent for each house. ‘There was evidence 
that the market value of adequately secured 
ground rents is unatiected by the number of 
amounts in which they are collected. The contract 
contained a clause (4) that no compensation should 
be allowed for any misstatement or error in the 
description of the premises, nor should it annul 
the sale, & in clause 6 there was a reference to the 
leases by which the ‘ ground rents hereby sold 
are reserved.” The purchaser claimed rescission, 
& the vendor counterclaimed for specific per- 
formance :—Held: the contract on its true 
construction referred to the houses in respective 
leases as being let at entire rents of £11 10s. 
£11, & £16 10s., &, as there was a separate rent 
reserved for each house, this was an inaccurate 
statement by the vendor upon which the pur- 
chaser was entitled to rely. With reference to 
that) misstatement the vendor was entitled to rely 
on clause 4 of the contract, & the misstatement or 
error would not annul the sale unless it was in a 
material & substantial point, but for which the 
purchaser would not have entered into the con- 
tract. The ct. ought not to regard tho value 
alone, & pitf. being offered something substantially 
diflerent from that which he contracted to buy 
was entitled to rescission & return of his deposit. — 
Ler v. RayYson, [1917] 1 Ch. 613; 386 L. J. Ch. 
405; 116 LL. 'T. 536; 61 Sol. Jo. 368. 

1491. Right of purchaser to specific performance 
with compensation.]-—Re¢ Terry & WuHITE’s Con- 
TRACT, No. 17, ante. 











Siucr. 8.—ENFORCEMENT OF DECREE, 
Sup-secT. 1.—IN GENERAL. 

Sce R. S. C., Ord. 42, r. 30. 

1492. Appointment of time & place for payment 
of purchase-money.]——After a decree for specific 
performance & execution of the conveyance the 
purchaser neglected to pay the purchase-money, 
The ct., on the application of the vendor, fixed a 
day & place for that purpose. —MORLRBY v. CLAVER- 
ING (1861), 30 Beav. 108; 7 Jur, N. S. 904; 9 
W. 1K. 801; 64 I. R. 830. 

1493. Sale—Land compulsorily taken.] — St. 
GuRMANS (KARL) v. CRYSTAL PALACE Ry. Oo., No. 
1509, post. 

1494. Vesting order.] — Grace v. 
(1877), 25 W. R. 506 3 21 Sol. Jo. 631. 
As ancillary relief.|——Sec, also, Nos. 1347, 
1848, ante. 

1495. Order for plaintiff to perform agreement at 
cost of defendant.|—-At the trial of an action for 
specific performance of an agreement to make a 
road, deft. gave an undertaking that he would 
complete the road in question. An order was 
subsequently made fixing a date by which the 
road was to be completed. This not having been 
done, pltf. moved, under R. S. O., Ord. 42, r. 30, 
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Sect. 8.—Enforcement of decree: Sub-sects. 1,2 & 3. 
Sect, 9: Sub-sect. 1.) 


for an order that he might be at liberty to complete 
the road himself at the cost of deft. :—Held: the 
case did not fall within the rule; but, neverthe- 
less, the ct. would enforce the undertaking by 
permitting pltf. to do the works, with liberty to 
apply that deft. should pay the expenses so in- 
curred in completing the road.—MORTIMER v. 
WILSON (1885), 33 W. FR. 927. 

1496. Order for payment—Within four days— 
On deposit of documents in court.|—-MorGan v. 
Brisco (1886), 32 Ch. D. 192; 54 L. T. 230; 34 
W. KR. 360. 

1497. .]|—The decree in a vendor’s 
action for specific performance directed that, on 
pitf. executing an assignment & delivering to 
deft. the deeds & writings relating to the pro- 
perty, deft. should pay to pltf. the amount cer- 
tifled to be due for purchase-moncy, interest, & 
costs. Pltf. executed the assignment, & tendered 
the deeds to deft. Deft. refused to receive the 
deeds, or to pay the money. Pltf. moved for leave 
to issue execution for the amount certified to be 
duc, on the ground that he had performed the 
condition :—Held : pltf. must deposit the executed 
assignment & the deeds m ct., & on such deposit 
an order should be drawn up that pltf. should pay 
the amount certified & the costs of the motion 
within four days.—Brennt v. DENVER (1886), 54 
L. T. 729; 34 W. RR. 688. 

1498. ——— Within seven days—-Defendant not 
attending at time & place fixed for completion.] 
By the judgment in an action for specific per- 
formance by vendors against a purchaser 1t was 
ordered that an account should be taken of what 
was due to pitfs.; that, it appearing that deft. 
had accepted the title, pltfs. should be at liberty 
to prepare & execute a conveyance of the property 
to deft.. as an escrow to be delivered to deft. on 
payment of the balance of purchase-moncy, 
interest, & costs within the time hmited, such con- 
veyance to be settled by the judge, & that deft. 
should pay to pltfs., at a time & place to be 
appointed by the judge when the conveyance 
should have been approved, the sum which should 
be certified to be the balance of the purchase- 
money, interest, & costs, & thereupon it was 
ordered that pltfs. should deliver to deft. the 
conveyance duly executed & the title deeds. 
This order was not served on deft. The cluef 
clerk made his certificate & fixed a time & place for 
payment. DPitfs. attended on the day at the time 
& place fixed with the conveyance & title deeds, 
but deft. did not attend. Pltf{s. then moved that 
deft. might be ordered within four days after 
service to pay into ct. to the credit of the action 
the amount certified to be due from him, & that 
thereupon pltfs. might execute a proper convey- 
ance to him & deliver to him the title deeds :— 
Held: an order for payment into ct. could not: be 
made as the judgment became a final & absolute 
order upon the certificate being made finding the 
amount due, & fixing the time & place for payment, 
but pltfs. were entitled to a new order for payment 
to themselves of the amount found due within 
seven days after service of such new order for the 
purpose of working out the former order.-~ 

OBINSON v. GALLAND (1889), 60 L. T. 697; 37 
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Pp. Appointment of sheriff.) Where 
& person is condemned in an 
action to give transfer of immovable 
property, & neglects & refuses to do B80, 
the ct. will ca its judgment into 


execution by ordering the sheriff to who 


give & effect transfor.—Van Drr Byt. 
v. HANBURY, (1882), 2 8. C. 80.—S. AF. 
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q. Default by vendor—Rescission of 
contract.]—The principle that a vendor 
has obtuined a decree 
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W. R. 306; subsequent proceedings, 5 T. 1. KR. 
504. 

1499. Where defendant bankrupt.|—Where a 
vendor has got a judgment for specific perform- 
ance against the purchaser, & the purchaser 
becomes bkpt., the vendor’s proper course is to 
go on & enforce his rights under his judgment.— 
Re JEWELL (1897), 4 Mans. 28. 

Attachment & committal.]—See, generally, CON- 
TEMPT OF Court, Vol. XVI., pp. 46 et seq. 

Fieri facias.|— See, generally, EXECUTION, Vol. 
XXI., pp. 470 ef seq. 

Sequestration.]—Sce, gencrally, EXECUTION, Vol. 
XXI., pp. 591 ef seq. 


SuB-SECT. 2.—APPOINTMENT OF PERSON TO 
CONVEY. 

See Supreme Court: of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 47. 

1500. Jurisdiction of court—-Defendant incapable 
of executing conveyance.|—Re BowyER, MINCHIN 
v. NANCE (18414), 3 L. T. O. S. 237, L. C. 

1501. ---— Execution of power of jointuring.]— 
A donee of a power of jointuring under a settle- 
ment was ordered, in a specific performance suit 
instituted by his wife, to execute the power by a 
deed to be approved of by the master, whereby 
£1,000 per annum was to be appointed as pltf.’s 
jointure. On his refusal to obey the decree :— 
Held : under Trustee Acts, he might be declared a 
trustec of all the rights, interests, estates & 
property acquired by him under the settlement, & 
the ct. appointed a person to execute the requisite 
decd in his place.--WELLESLEY v. WELLESLEY, 
MORNINGTON v. MORNINGTON, Ea p. MORNINGTON 
(COUNTESS) (1853), 4 De. G. M. & G. 5875 1 Eq. 
Rep. 869; 22 L. J. Ch. 966; 43 I. &R. 617, LL. IS. 


1502. ——--- Execution of lease.] — GRACE v., 
BAYNTON (1877), 25 W. R. 506; 21 Sol. Jo. 631. 
1503. -—-— ~------.]--A. decree was made for 


speciiic performance of an agreement to grant a 
new lease of certain premises, & deft. was ordered 
to execute such new Icase to pltf. 

Deft. having refused to obey the order, pltf. 
moved for leave to issue a writ of attachment 
against her. An order was made declaring deft. 
a trustee of the premises & a person was appointed 
in place of deft. toe execute the lease to pltf.— 
WAL v. TALE (1884), 51 f. T. 226. 

Death of vendor-—Trusteeship of vendor & heir.] 
— See SALE OF LAND, Vol. XL., p. 209, Nos. 175], 
1759. 


SUB-SECT. 3.—FAILURE TO OBkY DECRER. 


See SALE OF LAND, Vol. XL, pp. 224, 225, Nos. 
1925-1948, 

1504. Default by purchaser—Rescission of con- 
tract— Whether order made on motion.]—A decree 
for specific performance was made against a pur- 
chaser. Not having paid the purchase-money, he 
was ordered, on motion, to pay it within a limited 
time, & in default, that the contract should be 
rescinded & all proccedings stayed.—SImMPson v. 
TERRY (1865), 34 Beav. 423; 55 E.R. 698, 
Annotation :—-Refd. Hutchings v. Wumphreys (1885), 54 

L. J. Ch. 650. 


apecific performance is entitled to a 
rescission of the contract if purchaser 
refuses to obey the decree is equally 
applicable to the care of a defaulting 
vendor.—-COoOMBES & CONNOR 

EDWARDS (1915), 34 N, Z. L. R. 984.—- 
for Ze 
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1505. -.] — FORSTER v. GREAT 
ASTERN Ry. Co., [1868] W. N. 122. 

1506. ——— -|-—Where deft. by a decree 
in a suit for specific performance was decreed to 
pay the purchase-money within a specific time, & 
failed to do so, the ct.,on the application of the 
vendor, ordered the contract to be rescinded, & 
stayed all proceedings in the suit with custs, to be 
paid by deft., & refused to make an order for the 
return of the deposit to deft.—DUNN v. VERE 
(1870), 23 L. T. 482; 19 W. J. 151. 


Annotation :-—Refd. Hutchings v. Humphreys (1885), 514 
L. J. Ch. 650, 


1507. - ——— Form of order.-WESTERMAN 
v. PANTLIN (1900), 3 Seton’s Judgments & Orders, 
ith ed. 2218. 

Annotation :-——Apld. Olde v. Olde, [1904] 1 Ch. 35. 

1508. ——- .|--Form of order in a 
vendor’s action where judgment for specific 
performance with costs has been obtaimed &, the 
purchaser having subsequently failed to comply 
with the judgment, the vendor moves to rescind 
the contract & to stay further proceedings except 
for recovery of the costs of the action & motion. — 
OLDE v. OLDE, [1904] 1 Ch. 35; 73 L. J. Ch. 81; 
89 L. T. 604; 52 W. RR. 260. 

1509. ——--- Petition for re-sale of land---Inquiry 
into damages for non-construction of works.|— 
On a bull by unpaid vendors of land, taken posses- 
sion of by a railway co., specific performance of an 
agreement & of an award, determining the value 
of the land & binding the co. to construct a certain 
bridge,was decreed, payment of the unpaid purchase- 
money ordered, and the right of pltfs. to a lien 
declared. The money was not paid, & the bridge 
not constructed, & pltfs. accordingly presented a 
petition for sale of the land & for a reference to 
chambers to assess the damages m respect of the 
non-construction of the bridge + -Held : they were 
entitled to the order prayed for.—SrT. GisrMAns 
(KARL) v. CRYSTAL, PALACE Ry. Co. (1871), Ln R. 11 
Eq. 5683; 24 1. 9b. 288; 19 W. R. 581. 














Sect. 9.--COSTS : 
Sun-sect. ].---IN GENERAL. 

See R.S. C., Ords. 144, rv. 6, 85, r. 1. 

1510. Discretion of court.]~—ScorBrovuGcn§ v. 
Burton (1740), Barn. Ch. 2553; 27 E.R. 635; 
sub nom, SCARBOROUGH v. BURTON, 2 Atk. 111, 1. C. 

1511. Costs follow event.|—-CARVERv. RICHARDS, 
No. 1569, post. 

1512. Liability of party giving cause for action— 
Liability for whole costs.| --A bill for a specific 
performance of an agreement was made necessary 
by a trustee refusing to join in the conveyance. 
The ct. being of opinion, that the trustee ought to 
pay all the costs of the suit, the decree was that 
pitf. should pay the costs of all the other defts., 
although he had a decree against them, & recover 
over the whole costs from deft., the trustee.— 
JONES v. Lewis (1786), 1 Cox Eq. Cas. 199; 29 


ik. fm. 1127,.L.C. 
Annotation ;—Apld, Goodson v. Ellisson (1827), 3 Tuas. 583. 
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1510 {. Discretion of court.|-~What- 
ever ey be the rulo in England, the 
ct. of chancery in this province has 
Jurisdiction to mako a deft. pay costs 
in a suit for specific performance, 
though the bill be diamissed, if tho 


& purchascr aga 


vendor, but 


In an action for epee performance by 

nst the vendor 
ytior purchaser, costs may be allowed 
o the pltf. as against both defts.; & 
if the prior purchaser is the main cause 
of Htigation he should bear the costs 
ordered to be paid to pltf. by tho 
not the vendor’s own 
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1513. Discrepancy between right claimed & right 
proved—Decree to extent of right proved.|—A. 
agrees to lend B. £3,000 on mtge. of leasehold 
houses, & not to call for the title of the lessor, & 
advances £600 in part. He then calls for the 
lessor’s title, & files a bill for specific performance, 
or sale of the property to repay him the £600 & 
interest :-—Held: he was not entitled to the title, 
but only to a specific performance of the contract, 
as proved; & pltf., not obtaining the decree he 





asked, shall pay the costs.—Bass v. CLIVLEY 
(1829), Taml. 80; 48 FB. R. 33. 
1514. Two sets of costs—-Co-heiresses made 





defendants --- Separate defences.|/—-''he two co- 
heiresses of a trustee, who lived at a distance from 
each other, were made parties to a suit for enforcing 
the performance of marriage articles. They 
submitted to act as the ct. might direct, & defended 
separately :—Held: they were entitled to two sets 
of costs.—ALDRIDGE v. WESTBROOK (1841), 4 
Boeav. 212; 10 L. J. Ch. 363; 49 E.R. 320. 

1515. Terms of agreement uncertain.| — 
TATHAM v. PLATT, No. 237, ante. 

1516. Proceedings unnecessary —-Vexatious.|—- 
BRADBY v. WHITCHURCH, [1868] W. N. 81. 

1517. Untenable objections to renewal of 
lease.|—A lease contained a covenant by the lessor 
to grant a further lease, & a stipulation that the 
lease should be prepared by the lessor’s solr. 
The Jessor’s solr. raised various untenable objec- 
tions, & put the lessee to considerable expense. 
The lessee required the lessor to pay the costs 
oceasioned thereby, & threatened to file a bill for 
specific performance of the covenant. The lessor 
then wrote, withdrawing all his objections, but 
refused to pay the costs occasioned by them. 
Pitf. filed Jas bill the day after :—J/eld: deft.’s 
solr. was bound to prepare a proper Icase, & deft. 
was ordered 10 pay the costs of the suit, & of the 
dispute occasioned by deft.-—MApvin v. SAVORY 
(1869), 20 L. T. 777. 

1518. Suit by principal against agent Costs of 
disproving charges of fraud.|—FORESTER v. READ, 
No. 204, ante. 

1519. Amendment of claim for specific per- 
formance -- Costs up to amendment.!.— BLACK- 
MORE v. Epwarps, [1879] W. N. 175. 
ste neation -—Refd. Bourne v, Coulter (1881), 53 L. J. Ch. 

1520. Costs charged on married woman’s 
separate estate.|-—Picarp v. Dinu, No. 1008, ante. 

1521. County court scale— Value of property 
within statutory limit.]— Suit for specific perform- 
ance of sale of leasehold property for £150 subject 
to rent of £92 10s. & covenant to keep insured :-— 
Held: a proper case to allow full costs, notwith- 
standing County Courts Act, 1867) (ce. 142).—- 
CARPMAEL v. CARVED (1870), 18 W. R. 518. 

1522. —-— Action brought in place where 
property situate — Advantage to defendant.) — 
GRANDIN uv. HAINES, [1873] W. N. 12. 

1523. Decree against two defendants —Suit neces- 
sitated through misconduct of one—Right of other 
to relimbursement.|—-WILSON v. THOMSON, No. 1073, 


ante. 








INVESTMENT Co, (1903), 23 N.Z. I. 1. 
111.-— N.Z. 

yr. Payment out of sum lodged to 
secure costs—Necessity far final termina- 
tion of sutt.)—-When pltfs.. who were 
residents out of the jurisdiction, had 
paid a certain sum into ct. in Hen of 
security for costs, an application to 


& a 


o thom was 


circumstances be such as to warrant 
doing this —CrurcH v. FULLER (1883), 
30. R. 417,—CAN, 

1523 i. Decree against two defendants 
—Suit necessitated through misconduct of 
One—Right of other to reimbursement.)-— 


costs unless the circumstances which 
led up to the litigation were in no 
degree the result of the vendor’s action, 
but the difficulty was created entirely 
by the action of the prior purchaser.— 
Driver ve. OTAGO & SOVTULAND 


have this money paid out 
refused, although a decree for specific 
performance had been made in their 
favour, tho suit not being finally 
terminated.-—LUTHER v. WaRD (1867), 
2 Ch. Ch. 175.-—-CAN. 
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Sect, 9.—Coats : Sub-sect, 2, A. & B.] 
SUB-SECT. 2.—ACTIONS BETWEEN VENDOR AND 
PURCHASER. 
A. In General. 

1524. How liability determined—-Whether title 
perfected on reference.|-—Where strips of land 
lie between the highway & the adjoining inclosure, 
the legal presumption is, that the soil belongs to 
the owner of the adjoining old inclosure. 

The fact of a title having been perfected in the 
master’s office, does not determine the question 
of the costs of a suit for specific performance, which 
depends upon whether the defects which have 
been removed there, were the occasion of the suit. 
—Scoonrs v. MORRELL (1839), 1 Beav. 251; 
48 KE. h. 936. 

Annotations :— Apld. Grove v. Bastard (1851), 1 Do G. M. 
& G. 69. Folld. Abbott v. Calton (1853), 22 L. J. Ch. 
936. Mentd. Boyse v. Rossborourh (1853), Kay. 71. 
1525. ---—- Whether action caused by defects 

removed on reference.]-—SCOONES v. MORRELL, 

No. 1524, ante. 





1526. When title first shown.]—WILKIN- 
SON v. HARTLEY, No. 1203, ante. 

1527, ——- ——-—.]—-FREER v. TEsse, No. 1550, 
post. 

1528. .]—-The costs of a suit for specific 








performance do not depend upon when a good title 
was first shown, but upon the conduct of each party 
in causing the litigation. 

When costs are accasioned by the conduct of 
either party, the general rule is, that the party 
who occasioned must bear them; & when by the 
misconduct of both parties, neither has his costs.— 
Parr v. LOVEGROVE (1858), 31 L. T. O. S. 364; 
4 Jur. N.S. 600; 6 W. R. 709. 





1529. - ———.]|— HALKETY v. DUDLEY (EARI.), 
No. 123, ante. 
1530, --—-~ Requisition after action 


brought.|—-The rule which makes the costs of a suit 
for specific performance depend upon when the 
title was first shown, relaxed : (a) where the requi- 
sition was not made until after bill filed ; (6) where, 
although the requisition was made before bill filed, 
the non-comphance was attributable to the circum- 
stance of the purchaser having claimed abatement 
or compensation, in respect of which his bill had 
been dismissed with costs.-—L.YLE v. YARBOROUGH 
(EArt) (1859), John. 70; 33 L, T. O. 8, 343; 70 
BE. R. 343. 

1531. —— Requisition before action 
brought—-Non-compliance due to purchaser’s claim 
for compensation.]--LYLE v. YARBOROUGH (EARL), 
No. 15380, ante. 

532 








1 ‘ Conduct of each party in causing 
litigation.|—-PAkR v. LOVEGROVE, No. 1528, ante. 

1533. Action by first purchaser—-Against vendor 
second purchaser & auctiloneer—Action dismissed 
as against second purchaser & auctioneer.}|—Con- 
ditions of sale stipulated that the sale should be 
completed on a certain day; & that objections 
to the title not made within twenty-one days from 
the delivery of the abstract should be considered 
as waived; & that, if the purchaser should not 
comply with the conditions, his deposit should be 
forfeited, & the vendor be at liberty to resell the 
property. The purchaser did not deliver his 
objections until several weeks after the expiration 
of the twenty-one days, & after the day appointed 
for completing the purchase: the vendor’s solr., 
however, received them, and entered into a lon 
correspondence with the purchaser on the subjec 
of them, but without coming to a satisfactory con- 
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clusion. Finally, the vendor resold the property, 
but at a less price, notwithstanding the purchaser 
protested against the resale, & gave notice to the 
vendor of his intention to file a bill to enforce the 
contract. About six months afterwards he filed 
his bill, making the auctioneer & the purchaser 
at the resale, to whom he had some months before 
given notice of his prior contract, co-defts. to it. 
The court held that the benefit of the conditions had 
been waived by the vendor’s solr., & decreed a 
specific performance, with a reference to the master 
as to title, & dismissed the bill, with costs as against 
the auctioneer, because he denied that he had ever 
intended to part with the deposit, & without costs 
as against the purchaser at the resale, who claimed 
the benefit of his contract if the ct. should think 
that pltf.’s ought not to be performed.—CvuTTs v. 
THODEY (1842), 13 Sim. 206; 6 Jur. 1027; 60 
E.R. 80; affd. (1844), 1 Col, 223, L. C. 
Annotation :— Refd. Morley v. Cook (1842), 2 Hare, 106. 

1534. Action by sub-purchaser-—Against vendor 
& purchaser—Purchaser not entitled to specific 
performance.|—Soutn EASTERN Ry. Co. v. KNOTT, 
No. 1079, ante. 

1535. What evidence court will consider.] — 
CuruLING v. Austin, No. 1180, ante. 

1536. Reservation of costs by court—Until 
reference of title settled.|—-GuNsTON v. East 
GLOUCESTERSHIRE Ry. Co., No. 1137, ante. 

1537. Plaintiff successful in one-third of sult — 
Liability to defendant in respect of balance.]-—- 
Where pltf. in a suit was successful in one-third, & 
failed in two-thirds of his claim, he was decreed 
to pay to defts. one-third of the costs of the 
litigation.—BANKART v. TENNANT (1870), L. R. 10 
By. 141; 391. 3. Ch. 809; 23 L. T. 137; 18 W.R. 
639. 


1538. Set-off of costs against purchase-money—- 
When allowed—Rescission action by vendor--- 
Counterclaim for specific performance by pur- 
chaser.]|—A vendor brougbt an action claiming a 
declaration that his contract for sale was at an end. 
The purchaser made a counterclaim for the 
specific performance of the contract. Judgment 
was given for deft., with costs on both claim & 
counterclaim :—IJ/eld: deft. was entitled to 
deduct, his costs from his purchase-money in 
priority to a mtgee. of pltf., whose mtge. had been 
created after the contract for sale, but before the 
commencement of the action.—GREEN v. SEVIN 
(1879), as reported in 13 Ch. D. 580; 41 L. T. 724 ; 
Annotations -—Consd. Phillips v. Howell, (1901) 2 Ch. 773. 

Mentd. I.ee v. Soames (1885), 59 L. T. 366; Stickney v. 

Keeble, [1915] A. C. 386. 

15389. —-—-- Action against administrator.]— 
Pitf., as purchaser of leasehold property, obtained 
judgment for specific performance against deft., as 
administratrix of an intestate, with costs to be 
paid by her personally. Deft. had a beneficial 
interest, to the extent of one-fourth, in the 
intestate’s estate, & it was alleged that except a 
mtge. there were no unpaid debts of the intestate, 
& that the purchase-money payable by piltf. 
represented the whole of the intestate’s estate. 
The judgment not having been passed, & entered, 

Itf. moved for the addition of a direction enabling 

im to deduct the costs due to him from deft. front 
so much of the purchase-money as represented her 
bencficial interest in the intestate’s estate :—Held : 
without some form of administration order, which 
the ct. had no power to make in this action, it was 
impossible to ascertain what the amount repre- 
senting the beneficial interest of deft. was, so as to 
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t. No costs allowed-—Both parties acting bond fide.}—Hurcnison v. RAPELJE (1851), 2 Gr. 533.— CAN. 
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bind other persons interested in the intestate’s 
estate ; &, though a set-off of costs against pur- 
chase-money might be allowed in a case where the 
debt due to & the debt due from tho vendor were 
so due in the same capacity, pltf. here could not be 
allowed to bring into account all or any part of an 
unascertained sum to which deft. might be bene- 
ficially entitled in the administration of her 
intestate’s estate, as against the purchase-moncy 
which was due to hei in her representative capacity. 
—PHILLIPS 1. HOWELL, [1901] 2 Ch. 773; 71 Ti. J. 
Ch.J3; 85 L. T. 777; 50 W. R.73 3 46 Sol. Jo. 12. 

Non-compliance with decree for specific per- 
formance-—Proceedings for rescission.|—Scee SALE 
or LAND, Vol. XL., p. 224, Nos. 1927-1937. 

Lien for costs—-Action by vendor.|——Sce LIEN, 
Vol. XXXTT., p. 272, Nos, 531, 532. 


B. Liabilily of Vendor. 

1540. No title shown.|—--Vendor not. making a 
cood title ordered to pay costs, though he was only 
a trustee to sell.—Hpwarps v. HanveEy (1809), 
Coop. G. 40; 35 BE. R. 470. 

1541, - .}—A vendor who contracts to sell an 
estate, & files a bill for specific performance, must 
pay the costs, if it turns out he has no title.— 

JAGLE v. TAYLOR (1833), 3 L. J. Ch. 16. 

1542. .]|—Where, in a suit hy vendor for 
specific performance it was certified that a good 
title was not deduced, the ct. ordered a return to 
deft. of his deposit money, with interest at 4 per 
eent., & declared deft. entitled to a lien on the 
estate for same, & also for his costs, with liberty 
to apply, &, subject thereto, dismissed the bill.-— 
TURNER »o, Marriorr (1867), Il. R. 38 bq. 7415 15 
lL. T. G07; 15 W. R. 420, 

Annotations :-- Consd. Re Now Land Development Axssocn. 
& Fagence (1892), 61 T J. Ch 323. Apld. Kitton v. 
Hewett, (1904) W. N, 21.) Consd. Ae Furneuur & Aird’s 
Contract, [14906] W. N. 215. 

1543. --—— Purchaser subsequently abandoning 
objections.|—Where a vendor of land fails to make 
out a youd title, the purchaser is entitled to the 
costs of an action for specific performance, though 
he afterwards abandons his objections to the 
vendor's title. But his right to costs may be lost 
if he brings the action to trial to obtain a decision 
ona separate pomt on which he eventually fails.— 
BALLARD a. Sirurr (1880), 15 Ch. D. 1223; 49 1. J. 
Ch. G18; 48 1. TR. 178 5 20 W. AR. 738. 

1544, —---- Costs of investigating 
Krrron vo. Hewetrr, [1004] W. N. 21. 

1545. Title established before master-- On 
different grounds from those in abstract.|—Costs 
to a purchaser, the vendor having established his 
title before the master, after contest, upon a 
different ground from that m the abstract de- 
livered.—-FIELDER v. HIGGINSON (1814), 3 Ves. & 
B. 142; 85 E.R. 432, L. OC. 

1546. Title shown after action brought — Costs 
up to report of good title.}—-Vendor not making a 
title when bill filed, pays the costs up to the 
report. of a good title-—TIARFonp v. PURRIER 
(1816), 1 Madd. 582; 56 E.R. 195. 
stn tation :~ Mentd. Raficty v. Schofield, [1897] 1 Ch. 


1547, Vendor able to make title before.) — 
TOWNSEND v, CHAMPERNOWNE, No. 604, ante. 
1548. Delivery of imperfect abstract—-Costs until 


PART V. SECT. 9, SUB-SECT. 2.—B. 
1546 i. Turtle shown after action brought 
—Costs up to report of good title.}—The 
poneral rule in actions for specific per- 
ormance is that, subject to the genoral 
iscretion exercisable over costs by 
the ct. or Judge, costs are given against 
the vendor up to the time at which he 
4s shown a good title,——BAXTER v. 








title.] — 





1546 ii. 





a good title ; 


Deroasz (Sask.), (1825] 4 DL. R. 
B80L; [1925] 3 W. W. It. 593.—CAN, 

.}—Under decrees 
for specific performance, the vendee is 
considered as entitled to his costs up 
to the time when the vendor evidences a. 
when that is done, the 
vendee is bound to declare that he is 
satisfied, & will accept the title if the 
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defects supplied. No. 619, 
ante. 

1549. Vendor unable to convey—Without direc- 
tion of court.|—Where it appears on the face of a 
bill for specific performance, that pltf. could not 
convey, according to the agreement, without the 
direction of the ct., he will not have the costs up 
to the hearing ; but if deft. insists on inquiries into 
the title, & fails in them, pltf.’s costs incurred in 
these inquiries, & at the hearing on further direc- 
tions, must be paid by deft.—-ALLEN v. CURRIE 
(1823), 2 Coop. femp. Cott. 223; 11. J. O. S. Ch. 
13853 47 E.R. 1139, 

1550. Without concurrence of third party.} 
—Where the ct. has declared, in a suit for specific 
performance by a vendor, that the concurrence of 
judgment creditors where necessary, that being 
the substantial ground of the litigation, although a 
question of conveyance & not of title, vendor pltf. 
failing must pay the costs of the suit. 

It is the duty of a vendor plaintifl! who has a 
defective title, when the objection is removed, to 
offer to the purchaser the costs up to that time & 
to give him a conveyance.—FREER v. LESSE 
(18538), 4 De G. M. & G. 495; 2 Iq. Rop. 183 23 
L. J. Ch. 888 3 17 Jur. 708 ; 43 FB. BR. 600, L. JT. 
Annotations :-—-Refd. Beavan v, Oxford (1855), 1 Jur. N. 8. 

$121; Ne Handman & Wilcox’s Contract, [1902] 1 Ch. 

599  Mentd. Shaw v. Nealo (1858), 6 H. L. Cas, 

1551. Vendor contracting to deduce title at own 
expense —~No laches on either side--Costs out of 
vendor’s estate.|-—-Testatrix devised a freehold 
property in which she had an equitable estate in 
fee, to A. for life, with remainder to B. for life, with 
remainder to the familv of B., who were infants, 
in strict settlement. She then contracted to sell 
part of the estate, & died before conveyance. 
After her decease the legal estate was got in, & the 
owners of it, toget her with the tenants for life, were 
wiling to complete the purehase:--Held: in 
order to give the purchaser an immediate estate in 
fee, both legal & equitable, a decree for specific 
performance of the contract was necessary, & 
as this was a question of title, & the vendor had 
contracted to deduce a good title at her own ex- 
pense, & there was no laches on either side, the 
costs of the suit must be paid out of the vendor’s 
estate. —FarnnaR v. WINTERTON (BART) (1841), 
4Y.& C. Hx. 472; 160 BE. R. 1092. 

Annotations :-— Consd. Midland Counties Ry. v. Rice (1851), 
2 Inq. Rep. 1109. Mentd. Xe Clowes, [1893] 1 Ch. 214. 
1552. Vendor having good title before hearing — 

Vendor’s conduct causing great expense on reference 

--- Costs only up to hearing.}—Where pltf., vendor, 

has shown a good title according to the conditions 

of sale prior to the hearing but has been the means 
of great expense being incurred in prosecuting the 
inquiry at chambers, whither the cause was 
referred, instead of having the question decided 
at the hearing, the ct. will, in deerceing a specific 
performance, give him his costs up to the hearing 
only.—-Goonp v, WitITE (1854), Kay 683; 2 Eq. 

Rep. 1100; 241. T. 0.8.43; GOH. R. 291. 

Annotation :—-Mentd. Poppleton v. Buchanan, Buchanan v. 
Poppleton (1858), 4 ©. B. N.S. 20. 

1553. Vendor insisting on unusual mode of 
executing conveyance.|—-A vendor insisted on 
executing the purchase deed without the purchaser 
or by agent of the purchaser being present, & also 


WiInson v. ALLEN, 





vendor will pay his costs up to that 
time; if ho omit to do so, the ct. will 
fix all the subsequent costs on him.— 
ae v ROBINSON (1828), Beat. 83.— 





Vendor falsely denying part 
payment of purchase-money.|—W here 
& purchaser objected to tho title 
offered, & refused to pay the balance 
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insisted on the purchase-moncy being paid not to 
himself but to his solr. or his solr.’s clerk, to neither 
of whom he had given any written authority to 
receive it. On the purchaser declining to complete 
the purchase in that mode, the vendor brought 
an action against him for the purchase-money : 

Held: the vendor ought to pay all the costs of a 

suit instituted by the purchaser for the specific 

performance of the contract & for an injunction 
to stay the proceedings at law.—VINEY v. CHAPLIN 

(1858), 2 De G. & J. 468; 27 J. J. Ch. 484; 31 

L. Tt. O.S. 142; 4 Jur. N.S. 619; 6 W. R. 562 ; 

4410. R.1071, LC. & lL. IS. 3 subsequent procecd- 

ings, 3DeG. & J. 282, L. C. & I. JJ. 

Annolations :—Expld. Essex v. Daniell, Daniell v. Essex 
(1875), L. It. 10 C. P. 538. Consd. Re Bellamy & Motro- 
politan Board of Works (1883), 24 Ch. D. 387. Refd. lve 
Shanks, tx pm. Swinbanks (1879), 11 Ch. D. 525; Re 
Hetling & Merton’s Contract, [1893] 3 Ch. 269. Mentd. 
Bourdillon v. Ioche (1858), 27 L. J. Ch. 681; St. Aubyns 
v. Smart (1867), L. RR. 5 Mq. 1833; Dundonald ». Master- 
man (1869), L. R. 7 Nq. 504; Plumer v. Gregory (1874), 
L. R. 18 kq. 621: Gordon v. James (1885), 53 L. T. 
641; A.-G. v. Odell (1905), 92 L. I. 621. 

1554. Doubt as to title removed at hearing—By 
vendor’s act.|—-ASHLEY v. WAUGH, No. 649, ante. 

1555. Vendor dying after contract—Liability of 
estate for costs—-Vendor’s will necessitating action 
for specific performance.] — Where a _ person, 
having contracted to sell or lease an estate, dies 
leaving a will, which renders the institution of a 
suit for specific performance necessary, his estate 
must bear the costs. Secus, if he dies intestate.—— 
SANDERSON v, CHADWICK (1863), 2 New Rep. 414. 

1556. Vendor dying intestate.| — 
SANDERSON v. CHADWICK, No. 1555, ante. 

1557. Liability of vendor’s assignee in bank- 
ruptcy —- Action continued by assignee.} — A 
vendor resisted a bill for specific performance. 
He became bkpt. & his assignee afterwards 
continued the resistance, but failed at the hearing : 
——Held: the assignee must pay pltf.’s costs of 
suit incurred subsequent to the bkpcy.—FOxXWELL 
v. GREATOREX, FOXWELL v. TURNER (1861), 3% 
Beav. 345; 55 FB. R. 401. 

Annataign :—Consd. Cook v. Hathway (1869), L. R. 8 Kq. 











1558. Purchaser entitled to substantial deduction 
from purchase-money.|—PoOWELL v. Iduuior, No. 
1405, ante. 

1559. Declaration of right to forfeit deposit & 
re-sell—In lieu of decree for specific performance.] 
--In an action by a vendor for the specific per- 
formance of an agreement to purchase real estate, 
the purchaser having accepted the title, but having 
failed to complete at the time fixed, there being a 
condition empowering the vendor, in case of the 
failure of the purchaser to comply with any of the 
conditions of sale, to forfeit the deposit & resell the 
property :—Held: in lieu of judgment for specific 
performance, a declaration may be made even 
though deft. had not appeared to the writ, that the 
vendor was entitled to forfeit the deposit, & resell 
the property, if the writ has claimed such a 
declaration in the alternative, but the order should 





SPECIFIC PERFORMANCE. 


direct’ pltf. to pay the costs of the action. — 

KINGDON v. Kirk (1887), 37 Ch. D. 141; 571. J. 

Ch. 828; 58 L. T. 383; 36 W. R. 430. 

Annotation :—Refd. Farrant v. Olver (1922), 91 L. J. Ch. 758. 
1560. Failure to accept proper compromise.|— 

RICHARDS v. DUNN (1895), 39 Sol. Jo. 469. 


C. Liability of Purchaser. 
(a) In General. 

1561. Disregard of prior decision—In favour of 
same title.|—BISCOB v. WILKS, No. 614, ante. 

1562. Costs of investigating title.|—-On a refer- 
ence to inquire as to pltf.’s title, the master found 
that pltf. could make a good title, but he did not 
find that he could make such title before the filing 
of the bill, the consideration of the time at which 
plté.’s title could be made having been expressly 
excluded, at the hearing, from the terms of the 
reference :---Held : deft. was liable to the costs of 
investigating the title in the master’s office.— 
CROOME v. LEDIARD (1835), 2 My. & K. 293; 39 
EK. R. 955. 
Annotations :—Folld. Abbott ». Sworder (1852), 4 De G. & 


Sm. 448; Abbott vw. Calton (1853), 22 L. J. Ch. 936, 
Refd. McNicol v. Kay (1856), 4 W. JK. 801. 


1563. .|—A decree for specific performance 
of a contract to purchase, with a reference as to 
title having been made against the purchaser :-— 
Held: he was bound to pay the costs of having the 
title investigated in chambers.—McNICcOL v. KAY 
(1856), 28 L. T. O.S. 205 4 W. 2. 801. 

1564. —-— Knowledge of defects before hearing 
—Waiver of objections.|——A bill prayed the specific 
performance of an agreement, ‘if a good title 
could be made.” At the hearing it was declared 
that the agreement ought to be specifically per- 
formed, & it was referred to the master to inquire 
whether a good title could be made. The master 
reported in the negative. Pltf. on further direc- 
tions waived all objections to the tatle, & proposed 
to take the property; this was resisted by the 
vendor :—Held: pltf. was entitled, but being 
aware at the first hearing, of the objections to the 
title, he ought to pay the costs of the investigation 
in the master’s oflice.—--BENNET?r v, FOWLER (1840), 
2 Beav. 302; 48 H.R. 1197. 


Annotation :-—Distd. Wilson ». Willams (1857), 3 Jur. N.S. 
810. 


1565. Unsuccessful defence—Abandonment of 
contract.] --(1) Where time is not of the essence 
of the contract, & there is unnecessary delay by 
one of the parties in completing, the other has a 
right, by notice, to limit the time for completing 
the contract, & upon default to abandon the 
contract. 

(2) A bill was filed by a vendor for the specific 
performance of a contract: the purchaser insisted 
that the contract had been abandoned ; failing 
in this defence he was ordered to pay the costs of 
suit up to the hearing, & the usual reference was 
made as to title-——TayLor v. BROWN (1839), 
2 Beav. 180; 9L. J. Ch. 14; 48 BH. R. 1149. 


Annotations :-—Asa to (1) Consd. Webb v. Hughes (1870), 
L. &. 10 Fq. 281; Green v Sevin (1879), 13 Ch. 1D. 589. 
Refd. Southcomb v, kxetcr (Bp.) (1847), 6 Hare, 213. 








of the purchase money, but remained 
in possession, & the vendor brought 
ejoctment, falsely denying the payment 
of part of the purchase money, the 
purchascr was held entitled to the costs 
of a suit to restrain the ejectment, & 
compel specific performance, notwith- 
standing that the vendor made a good 
title when required by the ct.— 
has v. WARD (1860), 8 Gr. 337.— 


b. 





Counterclaim by purchaser for 
. performance with warranty of 
title-—Liability of vendor for costs from 
time of payment in ef purchase-money.] 


rel 


v. Darrow (N. 8.) (1901), 
318. C. lk. 196.—CAN, 


1556 i. Vendor dying after contract— 
TAability of estate for costs—-Vendor 
dying intestate.|—Where a party having 
contracted to sell an estate dies in- 
tostate & a suit becomes necesajary, it 
is clear upon all the authorities that 
each party should pay his own costs, 
because, as it has been sald, it is the 
act of God.—Wnritr v. BEcK (1871), 
20 W. R. 275.—IR. 


Infant heirs-at-law.}- 


e. 
The vendor of real estate had died 


before the execution of the convey- 
ances, & his infant heirs filed a bill 
praying for specific performance of the 
contract, which defts, the vcendees, 
admitted & expressed their willingness 
to carry out but for the obstacle 
created by the death of the vendor 
leaving his heirs-at-law infants. The 
ct. under the circumstances made a 
deereo for specific performance of the 
agreement, but without costs to either 
party ; the costs of the infants to be 
defrayed out of the balance of purchase 
money payable by defts.—WEIHE v. 
FERRIE (1863), 10 Gr. 98.—CAN, 


Part V.—PROCEEDINGS ror SPECIFIC PERFORMANCE. 


1566. Purchaser’s action  unnecessary.] 
RICHARDS v. WILLIAMS (1843), 1 L. T. O. S. 431. 

1567. Question raised not one of title—Pur- 
chaser unsuccessful—No title made until after 
decree.|—Where a purchaser objects to specific 
performance of contract for sale upon other 
grounds than those of title, & fails, & the vendor 
does not make out his title until after decree, the 
purchaser is liable to the costs of the vendoy’s 
suit for specific performance, except the costs of 
making out the vendor’s title.—ABBOTT v. CALTON 
(1853), 22 L. J. Ch. 936. 

1568. ——— Question of contract.|—Where a 
decree for specific performance, with inquiry as to 
title, is granted im an action in which questions of 
contract only, & not of title, are raised, the pur- 
vthaser will be ordered to pay the costs of the action 
& inquiry upon title being shown.—BANFI“LD v, 
PrcarbdD (1911), 55 Sol. Jo. 649. 

1569. Good title shown to all except immaterial 
portion.j—-In suits for specific performance, the 
rule of the ct. is to make the costs follow the 
result.; & therefore, where pltf. filed his bill for 
specific performance, & showed a good title to all 
the lands except a portion of small value, & not 
material to the beneficial enjoyment of the re- 
mainder. 

The ct. in decreeing specific performance with 
compensation directed the costs to be paid by 
left.-—-CARVER v, RICHARDS (1860), 3 LL. T. 142; 
i Jur. N.S. 667 ; 

1570. Action brought during amicable negotia- 
‘fons.|—CHESTER v1. METROPOLITAN Ry. Co. (1865), 
l1L. T. 690; Lt Jur. N.S. 2145 183 WLR. 333. 

1571. Good possessory title shown before action 
orought—-Title proved afterwards in chambers. |-—— 
A vendor is entitled to costs of action if he showed 
\% offered a good posessory title before action, 
shough it is not proved tall afterwards in chambers. 
—GAMES v. BONNOR (L881), 54 L. J. Ch. 51753) 33 
W. R. 61, CO. A; 
funotations :—Mentd. Ive Nisbet & Potts’ Contract, [1905] 

1 ita » He Athinson & TLorseclis Contract, [1912] 

1572. Abstract not setting out all material docu- 
nents-- Only costs incurred after amendment of 
vbstract.|—-~BURNABY v. EQUITABLE REVERSIONARY 
NYEREST Socivry, No. 683, ante. 





(b) Proceedings duc to Purchaser's Conduct. 

1573. Insistence on groundless objections — 
Vendor deterred from producing evidence.]-—In a 
suit for specific performance by a vendor, the costs 
will be thrown upon the purchaser, though the 
naster reports, that a good title was not shown 
ul after the filins of the bill, 1f that finding pro- 
‘eeded on the ground that certain evidence had 
10t been previously furnished, which the vendor 
iad offered to produce, but which had not been 
wtually produced, before the institution of the 
wt, in consequence of the purchaser insisting 
ipon other & unsubstantial objections.—-LONG v. 
JOLIIER (1828), 4 Russ. 267; 38 EK. R. 806. 


{nnotalions :-—Distd. Wilkinson vr. Hartley (1852), 15 Beav. 
153. Refd. Abbott v7. Sworder (1852), 19 L. T. O. S. 
311. Mentd. Townsend v. Champeornowne (1839), 3 
as C. Ex. 505; Ireor v. Hesse (1853), 4 De G. M. & G. 

uv, 
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1574. Defence preventing vendor obtaining refer- 
ence of title.|—In a suit for specific performance, 
a purchaser who set up a defence which prevented 
pltf. obtaining on motion a reference as to title, 
& failing in establishing it, was ordered to pay the 
costs up to, & inclusive of, the hearing.—HyDE v. 
DALLAWAY (1842), 4 Beav. 606; 6 Jur. 119; 49 
BK. RR. 474. 

1575. Effect of vendor’s delay in showing title.]— 
ABBOT? v. SWORDER, No. 428, ante. 

1576. -|—When a vendor succeeds in a 
suit for specific performance, he is entitled to 
costs, notwithstanding the title was first shown in 
the master’s office, if the suit was occasioned solely 
by the conduct of deft.— PrEns v. SNEYD (1853), 
17 Beav. 151; 51 E.R. 990. 

1577. .|—A purchaser, who had altogether 
denied the vendor’s right to a specific performance, 
ordered to pay the costs of suit, instituted by the 
vendor for that purpose down to the hearing, 
although the title was not finally completed until 
after the decree.—CARRODUS v. SHARP (1855), 20 
Beavy. 56; 52 E.R. 523. 

Annotation :—Mentd. Barsht v. Tagg, [1900} 1 Ch. 231. 

1578, ———.]-—- Deft., a purchaser, ordered to pay 
all the costs, though a good title was not shown 
until after the institution of the suit, by the pro- 
duction of a declaration which was not the cause 
of dispute, & had not been previously required.-— 
BriDGES v. LONGMAN (1857), 24 Beav. 27; 53 
EK. R. 267. 

Annotations ----Mentd. Fe Chawner’s Trusts (1869), 38 


L. J. Ch. 726; A.-G. of Victoria v. Httersbank (1875), 
L. KR. 6 bP. C. 354. 


1579. Refusal to complete after approval of con- 
veyance.|——Hirst v. STOKEHILL, No. 1105, ante. 

1580. Good title shown prior to institution of 
proceedings.|—In a suit by vendor for specific 
performance, costs were given to hin, although 
both parties were in the wrong as to the only 
point in contest, namely, as to interest on the 
purchase-money, a good title having been shown 
prior to the institution of the suit, & it appeanng 
that the conduct of the purchaser had prevented 
the completion down to that time.--SHERWIN ¢. 

SHAKSPEARE (1853), 17 Beav. 267; 23 L. J. Ch. 

177; 21L. T. O.S. 2523; LW. RR. 460; 51 FE. R,. 

1086; affd. (1854), 5 De G. M. & G, 5175 2 Iq. 

Rep. 957; 28 L. J. Ch. 898; 24 L. T. O.S. 45; 

18 Jur. 843; 2 W. R. 668, L. JS. 

Annotations :-—Refd. Willams v. Glenton (1866), 1 Ch. App. 
200. Mentd. Regents Canal Co. 7. Ware (1857), 25 Beav. 
574; Vickers v Hand (1859), 26 Beav. 630 ; Vaulmerston 
a "Turner (1864), 33 Beav. 521; Herbert ¢. Salisbury & 
Yeovil Ry. (1866), L. R. 2 Mg. 221; Jdte Philhps, dex p. 
Kiveton Coal Co, (1872), 7 Ch. App. 730, Met. Ry. v. 
Defmos (1877), 2.Q._ B.D. 189; Re Riley to Streatfield 
(1886), 56 L. T. 48; Zte London Corpn. & 'Tubb’s Contract, 
[1894] 2 Ch. 521, Bemnett v. Stone, [1903] 1 Ch. 509. 
1581. Other proceedings rendered necessary—In 

absence of proceedings against purchaser.]—— 

S. contracted to sell a moiety of an estate to C., 

the purchase to be completed on June 21, 1854, 

& if “from any cause whatever” the purchase 

should not be completed on that day, the pur- 

chaser to pay interest. Just before June 24, 

the other part owner set up a claim to the entirety, 

& refused to produce the deeds. G. applied at 

distant intervals to know when the vendor would 











->ART V. SECT. 9, SUB-SECT. 2.— 
C. (a). 

1587 i. Question raised not one of tille 
—Purchaser unsuccessful—WNo title made 
ml after decree.|—PLATY v, BLIZZARD 
1881), 29 Gr, 46.—CAN, 


°ART V. SECT. 9, SUB-SECT. 2.-— 


1580 f. Good title shown prior to 


institution of proceedings. }—In an action 
for specitic performance by a vendor, 
whose title was, to the knowledge of 
the purchaser, a possessory one of 
long standing, in conformity with a 
family arrangoment, ample proof 
thereof having been offered before 
action :—Held: the vendor was entitled 
to his costs of action & of proving 
his title in the master’s office.—DAaME 
v, SLATER (1891), 21 O. R. 375.—CAN. 


d. Delay in asserting rights.)—Whero 
defta. set up a defence to a _ bill, 
which if tenable would have formed 
sufficient ground for their having taken 
st os to act aside the transaction which 
it «w.s now sought to enforce, but they 
had nt done so, although twelve yoars 
had ctupsed since the act was done 
which tn-y questioned, & which it was 
shown th.vy had all the while been 
aware of, tle ct. ordered them to pay 
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complete, & never expressed a wish to rescind. 
In 1857, S. filed a bill for partition, & died in 
Mar. 1858, leaving a will made in 1856, by which 
he devised his estates to infants, two of whom 
were his heirs. In July, 1861, S.’s exors. revived 
the partition suit, & in Jan. 1862, G. was made 
a party by amendment, pursuant to an arrange- 
ment made at his request in May, 1861. In 
July, 1862, a decree for partition was obtained & 
the certificate made in July, 1863. @Q., who had, 
in June, 1854, when the dispute arose with the 
co-owncr, ae notice that he would not pay 
interest, bul had ever since employed the purchase- 
money in his trade, refusing to pay intcrest, S.’s 
exors., in 1864, filed a bill against him & the infant 
devisees for specific performance, & the Master 
of the Kolls decreed specific performance, & 
ordered G. to pay interest from June, 1854, & to 
pay all pltf.’s costs :-—Held : the purchaser ought 
not to have been ordered to pay the whole costs, 
for if there had been no dispute about the interest 
a suit would have been necessary on account of 
the devise to the infants, & in such a suit the pur- 
chaser, in the opinion of Kniautr Bruce, L.J., 
would have been entitled to his costs; &, in the 
opinion of Turner, L.J.. would in the cireum- 
stances of the case neither have received nor 
paid costs. -WItLIAMs v. GLENTON (1866), 1 
Ch. App. 200; 45 L. J. Ch. 284; 13 L. IT. 727; 
12 Jur. N.S.1753; 14 WLR. 294, 1. JJ. 


Annotations :-—Refd. North v. Poreival, [1898] 2 Ch. 128. 
Mentd. Ae Riley to Streattield (1886), 84 Ch. D. 350; Re 
Hetling & Merton's Contract, [1593] 3 Ch. 260; Re 
London Corpn, & Tubbs’ Contract, [1894] 2 Ch. 5243 Le 
Woods & Lewis’ Cuntract, (1898) 2 Ch. 211, Day tv. 
ars a {1399} 2 Ch. 320; Bennett v. Stone, £1903) 

oa « 


(ec) Groundless Objections by Purchaser. 

1582. Whether liable for costs.|—fLands were 
settled on A. for life, remmamder to his wife for 
life, remainder to their children, with a power of 
revocation & appointment to new uses by the 
husband & wife jointly ; proviso that if A. should 
become bkpt., etc., then the limitation to him for 
hfe should cease, & the lands should go to trustees 
during his hfe, for the benefit of his wife & children. 
A. agreed for the sale of this estate, & proposed 
to make title to the purchaser by executing this 
power of revocation. The conveyancer on the 
part of the purchaser required an indemnity against 
A.’s having committed any sceret acts of bkpcy., 
for that the power of revocation would be ex- 
tinguished by the forfeiture of the life interest of 
A. Ona bill filed by A. to compel the performance 
of this contract, the ct. thought there was no 
ground for the objection, & that the mistake in 
opinion of the conveyancer could not save deft. 
from costs.—MALinG v. Hun (1785), 1 Cox, Eq. 
Cas. 186; 29 H.R. 1321, L. C. 

1583, -——.|— THORPE v, FREER, No. 1595, post. 

1584. |—To a bil by a vendor for the 
specific performance of a contract for the sale of 
property, deft. raised three objections, &, at the 
hearmy failed in two; the usual reference was 
made to inquire if pltf. could make a good title :— 
Held: deft. ought to pay so much of the costs of 
the suit as had been occasioned by his unsuccessful 
objections.—_SMALLWOOD  v. CoTry (1837), 6 
L. J. Ch. 265. 

1585. .}-—(1) Where a vendor had entered 
into a covenant for himself, his heirs, exors., & 








the costs of tho sult.-—MILLER v. 
OSTRANDER (1866), 12 Gr. 349.—CAN, 

e. Attempt to repudiate after 
agreement to complete.J—Action to 


obtain decree for specific performance 
against & purchaser who sought to 
repudiate contract, but who, prior to 
hearing of action agreed to complete :-— 
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administrators, not to erect certain buildings upon 
a piece of land contracted to be sold, & neither in 
the agreement for sale of the land nor the abstract 
of title was any notice taken of the covenant :— 
Held: the purchaser was not bound to complete 
his contract. 2 

(2) Unnecessary evidence having been gone into 
on both sides, & sume untenable exceptions having 
been taken to a title in a suit for specific perform- 
ance of a contract for the purchase of land, the 
ct., though it gave judgment for deft., would not 
allow him his costs of the evidence or the costs 
occasioned by the untenable exceptions. BRISTOW 
v. Woop (1844), 1 Coll. 480; 14 L. J. Ch. 503 4 
L. T. 0.8.92; 9 Jur. 99; 63 BE. RR. 508. 

1588. .}|—A trustee, having power to scll 
land in order to raise £600, & the expenses, put it 
up to sale in two lots, & sold the first for £600, & 
the second for £510. The second lot consisted of 
more than 3 acres of land, & was described in the 
particulars of sale as readily convertible into 
building ground :—Held: the sale of the second 
lot was not improper, & the purchasers must pay 
the costs of a suit for specific performance brought 
against them by the trustee. 

A purchaser tailing in his objections to the title, 
must pay the costs of the suit: (AINDERSLEY, V.-C.), 
—THOMAS v. TOWNSEND (1852), 16 Jur. 736. 








1587. i—AustTIn v. Marrin, No. 1117, 
ante. 
1588. ——_- On reference as to title— Plaintiff 


insisting on reference.|—ALLEN v. Currik, No. 
1549, ante. 

1589. —-— —--— Costs of action after first decree. | 
—A suit) was instituted by A., as vendor, against 
33. for the specific performance of a contract. of 
sale of leasehold property. 3B. by his answer, 
stated that the sale had been made by auction, & 
insisted that A. was not entitled to a decree, on 
the ground that he had employed puffers at the 
sale. At the hearing of the cause, if was decided 
that the case set up by L. was not a valid defence 
to the suit, & the usual reference was inede to the 
master. In the master’s office, an objection was 
made by B. to the title, which was at onve removed 
by A. The master found that A. had made a good 
title to the property, but had first shown a good 
title in the master’s office :—Held: B. ought to 
pay all the costs of the suit after the first deerce.- - 
Woonpwarpb v. MILLER (1846), 16 L. J. Ch. 16; 
sJ. U7. O. 8S. 183; 10 Jur. 1027. 

1590. —-— ~--—~ Costs of proceedings in which 
vendor’s title established.|—On a sale of real estate 
by a trustee, under a will open to suspicion as 
having been obtained by undue influence, the 
title was approved, but before the actual com- 
pletion of the contract the heir-at-law gave notice 
that he intended to dispute the will, & brought an 
action against the tenant for rent: the purchascr 
thereupon refused to complete, & a bill for specific 
performance was filed, but befure it came to @ 
hearing the action brought by the heir was tried, & 
a verdict given against the heir; a reference as to 
title was then directed, & the master having 
reported in favour of the title, a decree was madc 
for specific performance. On appeal, however, by 
the purchaser, the Lord Chancellor ordered the 
case to stand over gencrally, with liberty for the 
vendor to take such proceedings for establishing 
the will as he should be advised. ‘fhe vendor then 
instituted a suit against the heir, which resulted 
in the will being established. ‘Uhe Lord Chancellor 


Held: pitt, was entitled to a decros & 
to have costs of the action paid by 
deft. —McCREEDY ¥. TREANOR (1918) 
621.1. I. 100.—IR. 
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{hercupon confirmed the decree for specific per- 
formance, & directed the purchaser to pay interest 
from the time when under the contract the sale 
ought to have been completed, & also to pay the 
costs of the suit subsequently to the hearing when 
the reference as to title was directed ; his Lordship 
held that at that time there had been such reason- 
able inquiry into the title as ought to have satisfied 
the purchaser, & that therefore the consequences 
of the further proceedings by which the will was 
established, both in reference to the costs of the 
suit for specific performance & the payment of 
interest, must fall on the purchaser.—GROVE v. 
BASTARD (1851), 1 De G. M. & G. 60; 42 TE. R. 
478, L. C. 


D. No Costs Given. 


1591. Title not clear on abstract.|-—Decree for 
specific performance without costs to pltf. the 
vendor: the title, though established before the 
master, not being clear upon the abstract.--- ——- 
?. COLLINGE (1814), 3 Ves. & 3. 148, n.3; 35 H.R. 
438. 
1592. No title shown.] —Lewis v. Loxiam, No. 
1200, aife. 

1593. ——.] -Where a bill for specific perform- 
ance is filed by a purchaser, & it turns out that the 
vendor cannot make aw good title, the bill 1s dis- 
missed, but without costs.—MALDEN v. FYSON 
(1816), 9 Beav. 317; 7L. T. O.S. 108; 50 i. R. 
377; subsequent proceedings (1847), 11 Q. B. 292. 
Annotations :---Refd, Swinfen v. Chelmsford (1860), 5 

H. & N. 890, Omons «. Coben (3865), 2 Hem. & M. 354; 

Thomas v. Lowlands (1886), 3 T. i. 1. 148. 

1594. Fair objection to title.] -- Specific perform- 
anee decreed against a purchaser of the fee, but 
without costs. a fair objection having been made 
to the title. — AIsSLABUE v. Rick (1818), 3 Madd. 
256; 56 H.R. 500. 
aon :—Mentd. keerton v. Brownlow (1853), 4 UL. L. 

‘as I, 

1595. --—--.|--If a purchaser makes frivolous 
objections to a tile, he pays the costs; but not 
if he makes a tair objection, or msists on mauiry 
as to aw material fact, respecting which there is a 
fair doubt.-—THORPE v. REE (1819), 4 Madd. 
1606; 56 1. R. 777. 

1596. Vendor refusing to produce documents 
Fy ik by purchaser.|--NEWALL v. Smitu, No. 
mal, caaite. 

1597. Allegations on both sides incorrect.| — 
A vendor filed a bill for specific performance, 
wWleying that deft. had accepted the title; deft. 
resisted it on the ground that the bkpcy. under 
which pltf. clamed was invalid. Neither allega- 
tion turned out correct, & though a good title was 
first shown in the master’s office, the decree was 
made without costs.— STDERBOTHAM v. BARRINGTON 
(1842), 5 Beav. 261; 49 1. R. 578. 

«lnnotation :-—Retd, Fraser v. Wood (1845), 8 Beav. 339. 

1598. Vendor unable to convey.|—A railway co. 
having under their act the usual power to sell 
surplus lands, with a direction to offer them in the 
first instance to the owners of the adjoining lands, 
cutered into a contract for sale to a stranger, & 
then made an oller of the same lands to the parties 
who were entitled to the right of pre-emption, 
Which ofier was declined ; the purchaser refused 
to complete his contract, because the last men- 
tioned offer had not been made prior to the contract 
with hin, & the co. fled a bill to compel specific 
performance :—Held: the objection was a ques- 
tion of conveyance & not of title, & the purchaser 
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must complete the contract; but the ct. refused 
to give pltf. the costs of the suit.—LOoNDoN & 
GREENWICH Ry. Co. v. GOODCHILD (1844), 3 Ry. & 
Can. Cas. 507; 138 L. J. Ch. 224; 8 Jur. 455. 

1599. Waiver by purchaser of time for comple- 
tion-—-Vendor unable to give vacant possession— 
Purchaser refusing to complete.|—Where a pur- 
chaser had by his acts waived the time of com- 
pletion in the first instance & had gone on for some 
time inducmg the vendor to incur expenses to 
perfect his title, & suddenly, upon the discovery 
that vacant possession could not be given accord- 
ing to stipulation, declined to complete, the ct., 
although it dismissed a bill filed against such a 
purchaser for a specific performance, dismissed 
1t without costs.—-NokkEs v. KitmMonrsy (LORD) 
(1847), 1 De G. & Sm. 444; 63 I. R. L141. 

1600. Unsuccessful defence of imbecility & 
fraud.] --MICKLETHUWAIT v. NIGHTINGALE, No. 353, 
ante. 

1601. Misleading plan — Sufficient doubt to induce 
investigation.|—-WESTON v. Bip, No. 509, ante. 

1602. Vendor’s conduct necessitating action.]— 
A contract for the purchase of copyright from 
deft. not having been completed, in consequence 
of his having, though he considered time was of 
the essence of the contract, fixed a later period 
than that originally agreed upon fur that purpose, 
and for the payment of the purchase-moncy, it 
was, on motion by deft. to dismiss a bill for 
specific performance with costs, & on cross motion 
by pltf. to dismiss the bill without costs : —Held : 
as pltf. had been compelled to resort to the ct. for 
rehef, his bill must be dismissed without costs.— 
GoopDay v. SLEIGH (1854), 24 L. T. O. 8, 121; 1 
Jur. N.S. 201; 3 W. HK. 87. 

1603. Misconduct of both parties.|)—Panr v. 
LovEGROVE, No. 1528, ante. 

1604. Claim by third party—-Independently of 
vendor & purchaser.|——lluseLTINE vu. SIMMONS, 
No. 589, ante. 

1605. Groundless objection by purchaser.|—A 
vendor being entitled under a limitation to uses 
to bar dower, without a power of appointment, 
the purchaser insisted on the concurrence of the 
dower trustee. The trustee being abroad, the 
vendor filed a bill to enforce specific performance, 
without his being a party to the conveyance. The 
judge held, that the objection was well founded, & 
made a deerce for specific performance, with an 
order vesting the estate of the dower trustee in 
the purchaser upon the execution of the convey- 
ance by the vendor; but considering the objection, 
though tenable, to be frivolous & vexatious, he 
gave no costs to either party :—//cld: an appeal 
by the purchaser, the objection was frivolous & 
vexatious, & ought not to have been insisted on ; 
& costs ought not to be given to the purchaser.— 
CoLLARD v. Ror (1859), 4 De G. & J. 525; 28 
J. J. Ch. 560; 7 W. RR. 623; 45H. R. 204, L. C. & 
L. JJ. 

1606. Action rendered necessary by lunacy of 
vendor—To obtain vesting order.|-——-Where, by the 
lunacy of a vendor, a decree in a suit for specific 
performance is necessary as ground for a vesting 
order, no costs will be given on either side.— 
ORESSWELL v. ILA1NES (1861), 31 L. J. Ch. 237; 8 
Jur. N.S. 208; 10 W. R. 121. 

AOR :—Refd. Lysaght v. Edwards (1876), 24 W. R. 


1607. Purchaser not acceding to inexpensive 
mode of settling dispute.|—In conditions of sale of 
leascholds it was stated that the purchaser should 
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" 1603 i. ledeauddeop of both parties.|—CoLE v, Cross (1912), 19 W. L. R. 780; 1 W. W. BR. 4585 1 D. L. R, 127; 22 
» 1.—-CAN. 
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have possession on a certain day ; “ all outgoings ”’ 
up to that day being cleared by the vendors. The 
vendors refused to pay half a quarter’s rent which 
had accrued due between the last quarter day & 
the date fixed for completion. The purchaser, after 
several attempts at accommodation, declined to 
complete :—Held: the vendors were entitled to 
specific performance, subject to their paying the 
half quarter’s rent in question; but as the pur- 
chaser had refused to accede to inexpensive modes 
which had been proposed for adjusting the dispute, 
there should be no order as to costs.—LAWES v, 
GIBSON (1865), L. Rt. 1 Hq. 185; 35 L. J. Ch. 148; 
13 L. T. 316; 29 J. P. 792; 11 Jur. N.S. 873. 

1608. Vendor able to discover defect before sale.} 
—PHILLIPSON 0. GIBBON, No. 674, ante. 

1609. Purchaser’s delay in making objection.]~ 
Where a decree is made for specific performance of 
a contract for sale, & an inquiry is directed in 
general terms whether the vendor can make a good 
title, it must be understood to mean a good title 
having regard to the terms of the contract ; but if 
the vendor wishes to prevent objections which have 
been waived before the suit from bemg renewed 
under the inquiry, that point should be considered 


1610 i. Unsuccessful action by pur- 
chaser on queation other than litle— 
Complications arising by vendor's con- 
duct. J—KWDGECOMBE ov. MCLELLAN 
(1907), 4 N. B. Kg. Rep. i; 6H. Le kt. 
46.-—CAN, 


The vendeo set up that ho had been 
led into drink by the fraudulent contri- 
vaneos of the vendor, & while intoxi- 
cated had boon induced to sign the 
agreement, 12 which the price stipu- 
luted was most exorbitant, It was 


clearly shown that tho purchaser had 
executed the contract while intoal- 
cated, & that the price was cxorbitant, 
but tho ct. exonerated the vendor froin 
any fraud, & therefore refused deft. 
his costs on dismissing the bill for 


f. Unsuccessful defence of fraud.J}—  specitic performance. —SCHOFIELD  v, 
‘TUMMONDS (1858), 6 Gr. 568.—CAN. 


g. ——.}+TENUTRE v. WAISiL (1893), 
2! QO. It. 309.--CAN, 


h. Jelay in completion 
A purchuscr from defts, at a public 
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at the hearing & notices in the decree. Land was 

described in a contract for sale as freehold, but it 

was shown by the abstract that it was formerly 
copyhold, & had been enfranchised under the 

Enfranchisement Acts. A decree was afterwards 

made at the suit of the vendor for specific per- 

formance & a general inquiry directed as to title, 
in the course of which the purchaser for the first 
time objected that the minerals were reserved to 
the lord of the manor under the Enfranchisement 

Acts :—Held: the objection was fatal to the title ; 

but as the purchaser had taken the objection so 

late he was not allowed his costs.—UPPERTON v. 

NICKOLSON (1871), 6 Ch. App. 436; 40 L. J. Ch. 

401; 251. 7.4; 35 J. P. 582; 19 W. R. 733, 

L. JJ. 

Annotations :—Refd. McGrory_v. Alderdale Estate Co., 
[1918] A. C. 503. Mentd. Re Lord & Fullerton’s Con- 
tract (1895), 44 W. RR. 195; Jee Jackson & Haden’s 
Contract, [1906] 1 Ch. 412. 

1610. Unsuccessful action by purchaser on 
question other than title—-Complications arising by 
vendor’s conduct.}|—BanLLanp v. SuuTr, No. 15438, 
ante, 

1611. Vendor failing to disclose covenant with 
third party.) —GREENHALGH v. BRINDLEY, No. 1375, 
ante, 


auction, filed a bill for specific per- 
formance, injunction, & compensation, 
alleging misconduct of deft.’s agents abl 
the sulo & otherwise, & consequent 
damage to him, which allegations were 
vartly disproved by the evidence. 

owever, as the delay in completing 
tho title was owlng In a great: meusure 
to defts., the ct. made a decree for 
specific performance & injunction ; 
but without costs or compousation.— 
Mossor v. Trost & Loan Co, (1865), 


of title. |— 1} Gr. 204. —CAN, 
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See Buitpina Contracts, ENGINEERS, AND ARCHITECTS; PATENTS AND INVENTIONS ; 
Work Aanp Lazour. 


SPIRITUOUS LIQUORS. 


See Inroxicatine Liquors; REVENUE 


SPORTING RIGHTS. 


See AGRICULTURE; CoMMONS AND Riautrs oF ComMons; GAME; TRESPASS. 


SPRING GUNS. 


See CRIMINAL Law AND PROCEDURE. 
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SQUARES. 


See OPEN SPACES AND RECREATION GROUNDS. 


STAGE COACHES. 


Sce CARRIERS; STREET AND AERIAL TRAFFIC. 


STAGE PLAYS. 


See COPYRIGHT AND LITERARY PROPERTY; THEATRES AND OTHER PLACES OF 
ENTERTAINMENT. 


STAKEHOLDER. 


See AucTION AND AUCTIONEERS ; ConTRACT: GAMING AND WAGERING : INTERPLEADER. 


STALLAGE. 


See MARKETS AND Fates. 


STAMPS. 


See REVENUE. 


STANNARIES. 


See Companies; Courts; Mrnes, MInrerALs, AND QUARRIES. 


STATIONS. 


See RAILWAYS AND CANALS. 
J.—-VOT. XII. Q 
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STATUTES OF DISTRIBUTION. 


See DESCENT AND DISTRIBUTION. 


STATUTE OF FRAUDS. 


See Contract; Equity; GUARANTEE AND INDEMNITY; SaLE or Goons; Sat or Lanp; 
SETTLEMENTS ; SPECIFIC PERFORMANCE; TRUSTS AND TRUSTEES. 


STATUTE OF USES. 
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Exceulive Government , 
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Prerogatives of the 

Crown, ; ; » CONSTITUTIONAL 


LAW. 


Part |.—In General. 


1. Meaning of statute —Act.|—-The word statute 
may mcan what we call an Act of Parliament, or a 
code, as the Statute of Westminster 1, or all the 
Acts passed during one session of Parliament which 
was the original meaning of the word (LORD CAMP- 
BELL, C.J.) Re. vo. BAKEWELL (1857), 7 EK. & B. S18; 
26 fT. J. M. OC. 1503; 29 1. ET. O. S. 209; 3 Jur. 
N.S. 10083; 5 W. R655; 21 5. P. Jo. 3573 119 
Mi. RR. LAGI. 

2. -—-—- Code.|—t. +. BAKEWELL, No 1, wile. 

3. - All Acts of a session.|-- Rt. ». BAKEL- 
WELL, No 1, ante 

4. Distinguished from Parliamentary declara- 
tion.)—The Karl was beheaded by IHenry of 
Lancaster when he invaded England, & before he 
had recerved oreven claimed the Crown. There was 
nocvidence whether there had been any trial, or form 
of trial, before the beheading. When Henry was 
declared King a proceeding took place in Parlia- 
ment in which the Commons were represented to 
have prayed that all that was done in “ the pursuit, 
arrest, & yudgment ” of the Karl might be declared 
good for the common profit. of the realm. The 
King, with the assent of the Lords Temporal, 
declared that it was so. This proceeding was 
entered on the Placita Coronie im Parliament, but 
not on the Rolls of Parhament. 

Semble: this was not an Act of Parliament ; 
but, it was a solemn adjudication pronounced 
by the Kang in open Parliament: at the prayer of 
the Commons, & with the advice of the Lords, & 
must be taken as a Parhamentary declaration that, 
Whatever had been the nature of the grant to the 
Karl, it was wholly at an end.—WIuLTES PEERAGE 
CLaim (1869), TL. R. 4 H. L, 126. 

«fnnolations :--—-~Mentd. Re Buckhurst. Peerage (1876), 2 App. 

Cus. 1; Rhondda’s Claim, [1922] 2 A. C. 339. 

5. Objects of statute law.|—Statute law, which 
corrects, abridges and explains the common law 
(Cokk, C.J.).— ROWLES v7. MASON (1612), 2 Brownl. 
102; 123 KB. R. 892, 

6. Jj—Every act is made, either for the 
purpose of making a change in the law, or for the 
purpose of better declaring the law (LoRD LANG- 
DALE, M.QR.)—Eny (DEAN) 2 Briss (1842), 5 
Beav., 5743; 11 0. J. Ch. 851; 6 Jur. 4963 19 
ee 700; on appeal (1814), 3 L. T. O. S. 98, 
de e 

7. Validity of statutes—Necessity for con- 
Currence of three estates of the realm.— Proceedings 
py ing & Lords.]—ANOoNn, (1488), Jenk. 177 3 145 
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ergs PART I. legislature, t 
Validity of statutesJ— When a 


uppears on its face to have 


duly pened by a 

ne cts. Must assume that 
all things have been rightly done in 
respect of its passage, & 


8. —— —~-.]-—-The words, by authority 
of Parliament, in an Act or charter are suflicient 
to make it an Act of Parliament. 

An Act of Parliament penned by assent of the 
King and of the Lords Spiritual & Temporal & 
of the Commons, is a good Act. But an Act 
penned that the King with the assent of the Lords, 
or that the King with the assent of the Commons, is 
no Act of Parliament. 

If they be entered in the Parliament roll & 
always allowed for Acts of Parliament, it shall be 
intended that if was by authority of Parliament 
(per Cun.).—--Titt PRINCE'S CaSE (1606), 8 Co. Rep. 
l3b;3 7710. R. 496, 

Annotations :— Consd. G. Kh. Ry. v. Goldsmid (1884), 9 App. 
Cas. 927. Refd. Dublin Corpn, Case (1619), Pahn. J; 
Ilutchins v. Player (1663), O'Bridg. 272 ; A.-G. v. London 
(Bp.), Lancaster & Birch (1693), 4 Mod. Hep. 200; 
Thornby v. Fleetwood Oe 1 Stra. 318; A.-G. wv. 
Plymouth Corpn. (1754), Wight. 134: Clayton v, A.-G. 
(1834), 1 Coop. temp. Cott. 97, Penryn Corpn. v. Holn 
(1877), 2 Ex. ). 328. Mentd. Noedler v. Winchester 

(Hp) (1614), Hob. 220; Obpseries (Bp.) Case (1619), 

Palm. 22; St. Katherines Hospital Case (1671), 1 Vent. 

149; It. v. Warden of the Flect (1700), L Kg. Cas. Abr. 

129; Grand Opinion for Prerogative Concerning the Royal 

Fandly (1717), Fortes. Rep. 4013; Jones v. Strafford 

(17380), 3 P. Wins, 79; Basset v. Basset (1744), 3 Atk. 

203; Lomax v. Holmden (1749), 1 Ves. Sen, 290; Millar 

«. Taylor (1769), 4 Burr. 2303 ; A.-G. to Prince of Wales v. 

St. Aubyn (1811), Wight. 167; Jewison v. Dyson (1842), 

OM. & W. 640; Tolson v. Kaye (1843), 6 Man. & Gr. 336 5 

Wensleydale Peerage Case (1856), 8 State Tr. N.S, 4793 

Beauchuinp +. Winn (1869), 4 Ch. App. 562, Re 

Buckhurst Poorage (1876), 2 App. Cas. i 











9. - Proceedings by Commons.}] — 
REGICIDES TRIAL. LLARRISON’S CASE (1660), 5 


State Tr. 047, L026. 

10. Proceedings by King—Proceedings 
in Convocation.|—No new laws can be made to 
bind the whole people, but by the JSing. with the 
advice & consent of both Houses of Parliament, 
& by their united authority. 

Every man may be said to be party to, & the 
consent of every subject is included in, an Act of 
Parliament ; but in Canons made in Convocation, 
& confirmed by the Crown only, all these are want- 
ing, except the royal assent. 

Subsequent Acts of Parliament in the affirmation 
giving new penalties, do not repeal former ordained 
by preceding Acts without negative words. 

A later Act of Parliament hath never been con- 
strucd to repeal a prior Act, without words of 
repeal, unless there be a contraricty & repugnancy 
between them, or at least some notice taken of the 
former law in the subsequent one, so as to indicate 
an intention in the law makers to repeal it (LORD 








entertain any arcument that there Is 
a defect of parliamentary procedure 
lying behind the Act.—R. vr. Irwin, 
[1926] Exch. C, lt. 127.—CAN. 


competent 


cannot 
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HARDWICKE, C.J.).—MIDDLETON v. Crorrs (1736), 
2 Atk. 650; Ridg. temp. H. 109; Cunn 114; Lee 
temp. Hard. 326; 26 E. R. 788. 

Annotations :-—Mentd. Kx p. Brinckman (1895), 11 T. L. R 


387; Bell v. Graham, Marshall v. Graham (1907), 76 
L. J. K. B. 690. 
11, —— Proceedings by King & Commons.] 





—'THE PRINCE’s CASE, No. 8, ante. 

12. -|—Where the commons by 
petition prayed the King, that a charter made, & 
the liberties thereby granted, to a corpn. might 
be confirmed in Parliament ; & the King answered, 
that it was assented & agreed in Parliament, that 
the hberties in the petition mentioned, should be 
confirmed under the King’s great seal—& the 
charter was confirmed by the King accordingly :— 
Held: the proceeding in Parliament was not an 
Act of Parliament, so as to prevent the King from 
granting to the corpn. a new charter, varying the 
mode of election of their officers provided by the 
former charter.—R. v. HAYrHorneE (1826), 5 B. & 
C.410; 8 Dow. & Ry. K. B. 228; 108 E.R. 153. 

13, ——— With advice of Lords.] ~- 
WILYTES PEERAGE CLAIM, No. 4, ante. 
j—See, now, Parliament Act, 1911 
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144. —— Conclusiveness in courts.]—Hz. p. 
SELWYN (CANON) (1872), 36 J. P. Jo. 54. 

15. May override common law principles of 
justice.|—-An Act of Parliament may be so worded 
as expressly to authorise a procedure inconsistent 
with the principles of justice recognised by the 
common law of England. Parliament is omni- 
potent (VAUGHAN WILLIAMs, L.J.).—R. v. LocaL 
GOVERNMENT BoarpD, La p. ARLIDGE, [1914] 1 
K. B. 160; 83 L. J. K. B. 86; 109 L. T. 651 : 
783. P.25; 30T.L.R.6; 11 L.G.R. 1186, C. A. 5 
on appeal, sub nom. LOCAL GOVERNMENT BOARD v, 
ARLIDGE, [1915] A. ©. 120, H. L. 
Annotations :—Mentd. Hall v. Manchester Corpn. (1915), 

84 L. J. Ch. 732; R. vo. Amphlott, [1915] 2 K. B. 223; 
Cassel v. Inglis, [1916] 2 Ch. 211; It. v. Central Tribunal, 
Kir p. Parton (1916), 86 L. J. K. B. 799; Clements v. 
County of Devon Insco. Committee, [1918] 1 K. B. 94; 
Do Verteul v. Knaggs, [1918] A. C. 557; Rev. London 
Appeal Tribunal, Kr p. Sparrow (1918), 62 Sol. Jo. 383 ; 
Dowling v. G. E. Ity. (1919), 88 L. J. K. B. 380; 2, v. 
Housing Appeal Tribunal, [1920] 3 K. B. 334 5 Kverett v. 
CGiritliths, [1921] 1 A. C. 631; ison v. Esquimalt & 
Nanaimo Ly., [1922] 1 A. C, 202, 

Printing of statutes.|—Sec Press & PRINTING, 
Vol. XXXVII., p. 552, Nos. 138, 139. 

Judicial notice of statutes.|—See EVIDENCE, 
Vol. XXII., pp. 144, 145, Nos. 1200-1216 ; 
Interpretation Act, 1889 (c. 63), s. 9. 


Part I|.—Classification and Framework. 


Sect. 1.—CLASSIFICATION. 
SuB-sEcT. 1.—PuBLIC, LOCAL, PRIVATE. 
A. In General. 


16. Origin of classification—Resolution of Lords 
& Commons—-Requiring publication in separate 
volumes.|—(1) On May 1, 1797, the House of 
Lords resolved that the Queen’s printer should 
class the gencral statutes, & special & public, & 
local & private, in separate volumes, & on May &, 
1801, there was a resolution of the Tlouse of 
Commons, agreed to by the House of Lords, that 
the general statutes, public, local & personal, in 
each session, should be classed in separate volumes : 
that was the commenccment of that division of 
the statutes (PARKE, B.). 

(2) 1t [7 & 8 Vict. c. 84] is clearly of a local & 
personal nature, local in being contined to local 
limits, & personal as affecting a particular descrip- 
tion of persons only, as distinghished from that of 
all the Queen’s subjects (PARKE, B.).—RICHARDS 
v. EKasto (1846), 3 Dow. & L. 515; 15 M. & W. 
244; 151. J. Ex. 163; $1. T. 0.8. 258; 10 Jur. 
U95 ; 153 E. R. 840. 


Annotations :—As to (2) Consd. R. vw. LL. C. C., [1893] 2 Q. B. 
454. Refd. Barnet v. Cox (1847), 9 Q. B. 617; Filllter 
v. Phippard (1817), 11 Q. B. 347, Law v. Dodd (1848), 
1 Exch. 845; Moore v. eines (1854), 10 Exch. 424; 
Shepherd v. Sharp (1856), ] H. & N. 115; Carr v. Royal 
Exchange Assce, (1862), 1 B. & S. 956. 


17. Dependent on substance & character.)—'The 
test of what are ‘‘ local & personal’? Acts is the 
substance & character of the Acts themselves, & 
not the mere form of description.—R,. v. LONDON 
COUNTY COUNCIL (189%), 69 L. T. 440 ; 37 Sol. Jo. 
G19, D. C.; on appeal, [1893] 2 Q. B. 454, C. A. 
Annotation :—Refd. R. v. Klectricity Comrs., Ex p. London 

rains Er Joint Committee Co. (1920), Ltd., (1924) 1 


18. Not dependent on technical considerations— 
Clause declaring Act to be public.J—-DAWsON v. 
Paver, No. 1689, post. 


19. Statutes in part public.}—An Act of Var- 
liament concerning the revenue of the King is a 
public law; but it may be private in respect to 
some clauses in it relating to a private person 
(HoLT, C.J.).—ANON,. (1698), 12 Mod. Rep. 249; 
88 EB. R. 1298. 

Annotation :—Consd. R. v. L. C. C., [1893] 2 Q. B. 454, 

20. |—An Act of Parliament may be gencral 
in part & particular in other part (ILoLr, C.J.).— 
INGRAM v. Foor (1701), 12 Mod. Rep. 6115 1 Id. 
Raym. 708; 88 KE. R. 1555. 

Annotation :—Refd. R. v. L. C. C., (1893) 2 Q. B. 454. 

21. ——.J—R. v. Lonpon County Council, No. 

22, post. 





B. Public General Acts. 

22. Characteristics—Application to whole com- 
munity.|—Now, a general Act, primd facie, is that 
which applies to the whole community. In the 
natural meaning of the term it means an Act of 
Parliament which is unlimited both in its area &, 
as regards the individual, in its effects; & as 
opposed to that you get statutes which may well 
be public because of the importance of the subjects 
with which they deal & their general interest to 
the community, but which are limited in respect of 
area, a limitation which makes them local, or 
limited in respect of individuals or persons a 
limitation which makes them personal (BOWEN, 

seVej}e 
All Acts which deal with the administration of 
justice differ in toto from the class of local & 
personal Acts. They are not limited in the truc 
sense either as regards place or persons (BOWEN, 

WJ). 

It does not require much authority to show that 
when the Legislature speaks of amending any loca 
or personal Act its language is to be applied to 
portions of Acts which are local & personal just 
as much as to an Act which is entirely of that 


PART II. SECT. 1, SUB-SECT. 1.—B. 
22 i. Characteristics—Application to whole community.}—-MARKLAND v. BARTLET (1824), Tay, 146.—CAN. 


Parr IJ.—C asstrication AND FRAMEWORK. 


nature. The question is not in such a case whether 
the entire statute is local & personal, but whether 
the portion of the statute which is proposed to be 
amended is so (BOWEN, L.J.). 

Although some parts of an Act of Parliament 
may be public & general, yet other parts of the 
same Act of Parliament may be local & personal 
(Kay, L.J.).—R. v. LONDON County Councin, 
[1893] 2 Q. B. 454; 631. J. Q. B. 4; 69 L. TT. 
h80; 583.P.21; 42W.R.1; 9T.L. BR. 601; 37 
Sol. Jo. 669; 4 KR. 531, C. A. 


Annotation :—Refd. R. », Electricity Comrs., Ec p, London 
Kilectricity Joint Committee Co. (1920), Ltd., (1924] 1 


k. B. 171, 

23. Rights of public involved.|—Mctro- 
politan Police Acts are not ‘ Acts of a local & 
personal nature ” within Limitations of Actions & 

sosts Act, 1842 (c. 97), 8. 5, which extends the time 
of bringing actions under such Acts to two years. 

They are classed with the “ public & general 
Acts”? & not with the “ public local & personal 
Acts’ according to the division directed by the 
Houses of Parliament as mentioned in Richards v. 
Lasto, No. 16, ante; & they are not, in our 
judgment, of a local & personal nature within 
Limitations of Actions & Costs Act, 1812 (c. 97), 
considering the public importance of the rights 
involved in them & the generality of their applica- 
tion in all districts within Mctropolitan Police 
Acts (DENMAN, U.J.).—BARNETT v. Cox (1846), 
0 Q. B. 6175 2 New Mag. Cas. 16; 2 New Sess. 
Cas. 486; 16 L. J. M. C. 27; 81, T. O. S. 160; 
tJ. P. dis; 115 E.R. 1410; sub nom. BARRETT 
e. Cox, 11 Jur. 118. 

-Annotations :—Dbtd. Moore v. Shepherd (1854), 10 Exch. 
424. Distd. Shepherd v Sharp (1856), 1 H. & N. 115. 
Refd. ft. ¢. L. C. C., (1893) 2 Q. B. 454. 

24. —-— Area—Application to unlimited area.]— 
RK. v. LONDON County CouNnciL, No. 22, ante. 
----- Application to wide area.|—-Bar- 
NiETT v. Cox, No. 23, ante. 

26. Unlimited in effect.)}—h. v. 
CounTry Councin, No. 22, ante. 

27. Publication among public general Acts.]| 
-~ BARNET? v. Cox, No. 23, ante. 

28. General & special Acts distinguished.|—AII 
statutes which concern the King are gencral laws, 
of which the judges will take notice without 
pleading.—-CROMWELL’S (LorRD) Case (1581), 4 
Co, Rep. 12 b.; 76 E. R. 877. 

Annotations :—-Mentd. Birchley’s Caso (1585), 4 
l6a; Davis v. Gardiner (1593), 4 Co. Rep. 16b; Shrews- 
bury v, pnhor (1594), Poph. 66: Brittridge’s Cuse (1602), 
4 Co, Rep. 18b; Frost v. Eyre (1616), 3 Bulst. 265; 
Wright v. Gorrard (1618), Hob. 306; Say & Seal uv, 
Stephens (1628), Cro. Car, 135; Barnardixton v. Soame 
(1674), 6 State Tr, 1063; Shaftsbury v. Dighy (1676), 
Kreem. K. B, 429; Townsend v. Hughes (1676), Freom. 
K. 3, 222 ; How v. Prin (1702), 7 Mod. Rep. 107; Oldreyd 
v yp en (1837), 7. J. ©. P. 67; Kdsall v. Russell 
(1842), 4 Man. & G. 1090; Bremridge v. Latimer (1864), 
4 New Rep, 285. 

28. .|—IIOLLAND’s CASE (1597), 4 Co. Rep. 
T5a3 7 WK. R. 1047; sub nom. ARMIGER v. 
JIOLLAND, Cro. Eliz. 601; Moore, K. B. 542. 
-lnnotations :—Refd. Colt & Glover v. Coventry & Lichfield 

(Bp.) (1616), Hob. 140; Dodson v. Lynn (1637), Cro. Car. 

475; Apperley +. Hereford (Bp.) (1833), 9 Bing. 681; 

Alston v. Atlay (1837), 7 Ad. & El. 289. Mentd. R. v. 

(ousireae (Archbp.) (1634), Cro. Car. 354; Kk. vw. London 

(Bp.) (1639), W. Jo. 404; Swift v, Heirs (1639), March. 31 ; 

Yates v. Dryden (1640), Cro. Car. 689; Willams v. Fry 

(1672), 3 Keb. 19; R. v. London (Bp) (100e), Comb. 300, 

lt.» on (1702), 2 Salk. 447; olferstan v. Lincoln 


(Bp.) (1763), 2 Wils. 174; Botham v. Gregg (1834), 10 
Bing. 352. 


py de ee v. LONDON County CouNCLL, No. 
22, ante. 
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271i -—~~- Publication aunong publi 
Acts.J—An Act iy not a public 
because it contains # clause to that 
& is placed among public Acta OAN. 


in the statute book.-- First or May b. 
MINING Co, v. CARIBOO GOLD FIELDS, 
Lrp. (circa, 1895), 2 M. M. Cas. 
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C. Local and Personal Acts. 

See, generally, Part VI1I., post. 

31. Characteristics—Application to particular 
area.|—An Act of Parliament for establishing a 
court of requests, empowering certain comrs. to 
adjudicate on demands, not exceeding a certain 
amount, by any persons against defts. resident 
within certain limits, & having a clause making it 
a public Act, is a ‘ public local, & personal Act,”’ 
within Limitations of Actions & Costs Act, 1842 
(c. 97), s. 5.—Cock wv. Genr (1843), 12 M. & W. 
2343; 1 Dow. & L. 4138; 18 L. J. Ex. 243 2 
L. T. 0.8. 152; 83. P.25; 152 H.R. 1184. 
Annotations :—Consd. Richards v, Hasto (1846), 15 M. & W. 








244. Distd. Curr v. Ruyal Exchange Assco., (1862), 1 

B. & 8S. 956. 

32. ~————.|—RIcHARDS v. Kastro, No. 16, 
ante, 

83. ——-. J—- R. ov. Lonpon Counry 


CoUNCIL, No. 22, ante. 

34. Application to particular persons.|] — 
RICHARDS v. Easto, No. 16, antle. 

35, ——~— | — hk. v. LONDON CouUNTY 
Councin, No. 22, ante. 

36. - Publication among local & personal 
Acts.J—55 Geo. 3 is avowedly classed among the 
local & personal Acts. It is so printed by the 
King’s printer, & must be taken to be an Act 
commonly called local & personal. [82 Geo. 8] is 
in pari materia with 55 Geo. 3, & must, thercfore, 
be considered to be of the same character with 
that (Pontitock, C.B.)-—MoorE v. SHEPHERD 
(1854), 10 Exch, 424; 3 C. L. R. 643; 3 W. R. 
57; 156 BH. R. 502. 

Annotation :—Distd. Carr v. Royal Exchange Assec. (1862), 

1B. & 8. 956, 

37. .]—Statutes which, since the reso- 
lution of the House of Commons in 1801, have 
been printed by the King’s printers amongst the 
public local & personal Acts, are statutes commonly 
called public, local & personal within Limitations 
of Action & Costs Act, 1842 (c. 97), 8s. 5.—SHEP- 
HERD v. SHARP (1856), 1 H. & N.115; 251. J. Bx. 
254; 271. T. O.S. 274; 20 J. P. 076; 4 W. KR. 
570; 1568 BB. R. 1140; sub nom. SHARP v, SHEP- 
HERD, 2 Jur. N.S. 617, Ex. Ch. 

Annotation :—Consd. KR. v. L. C. C., (1893) 2 Q. B. 454. 


D, Private Acts. 

See Part VII., post. 

38. Characteristics—Application to particular 
class of persons--Number immaterial. }|-——NICHOLLS 
v. TIRRETT (1702), 7 Mod. Rep. 96; S87 KE. ht. 1118. 

39. ——— All persons using canal.|— 
Brett v. BEALES, No. 1686, post. 

40. J—R. v. LONDON Country COUN- 
c1L, No. 22, ante. 





























SUB-SEcT. 2.—DECLARATORY AND ENACTING, 
See Part 1V., Sect. 9, post. 


SUB-SECT. 3,—FIsCcCAL AND REVENUE. 
See Part V1., post. 


SuB-SECT. 4.—PENAL AND REMEDIAL. 
See Part V., post. 


Oljccls, ds scope general 

Provision for spectal ah cane to par- 
ticular places tnmatertal.|— RUSSELL v. 
Kh. (1882), 7 App. Cas. 829, P, 0O.—CAN, 


604. 
Sect. 1.—Classificulion: Sub-sects. 5, 6, 7, 8 & 9. 
Sect. 2: Sub-sect. 1, A. & B.; sub-sects. 2 & 3.] 


SUB-SECT. 5.—ENABLING AND RESTRAINING, 
See Part IV., Sect. 10, post. 


SuUB-SECT. 6.--OBLIGATORY AND PERMISSIVE. 
See Part IV., Sect. 11, post. 


SUB-SECT. 7.—MANDATORY AND DIRECTORY. 
See Part 1V., Sect. 8, post. 


SUB-SECT. 8.—AFFIRMATIVE AND NEGATIVE. 
See Part IV., Sect. 7, sub-seet. 8, post. 





SUB-SECT. 9.—TEMPORARY AND Pierprerual. 
See Part LV., Sect. 12, post. 


SEcT. 2.—FRAMEWORK. 
SUB-SECT. 1.—HEADING oR TITLE. 
A. In General. 
See, generally, Short Titles Act, 1896 (c. 14). 


41. Acts not originally intituled.|—Oniginally 
there were no titles to the Acts, but only a petition 
& the IWing’s answer (LORD HarvpwickKk, (C.).— 
A.-G. v. WEYMOUTH (LORD) (1743), Amb. 20; 27 
HK. R. 11, 14. C. 
wtnnotatwons :—Refd. Salkeld », Johnson (1848), 2 Exch. 256. 

Mentd. Arnold v. Chapman (1748), 1 Ves. Sen. 108; 

Moge v. Hodges (1750), 2 Ves. Sen. 52: A -G. vw. Tyndall 

(1764), 2 Ieden, 207, Myers v Perigal (1852), 17 Jur. 115; 

Jeffries v Alexander (1860), 8 H. L. Cas. 591, Arden wv. 

Arden (1885), 29 Ch. D. 702. 

42. J|—-The title of the Act is but a new 
usage & begun about J1 Hen. 7 (Trepy, C.J.).— 
CHANCE vt ADAMS (1696), 1 Ld. Raym. 77; 91 
KM. OR. 948. 

-Lnnolations ‘—Refd. Doe d. Burtwhistle v. Vardill (1840), 
6 Bing. N. ©. 385; Nixon ». Nanney (1841), 1 Q. B. 747; 
Coomber v. Berks JJ. (1882), 9 Q. B.D. 17. Mentd. Dyer 
v Best (1866), L R.1 Exch. 152, 

Short title.]—-See Part X., Sect. 2, post. 

Use of title in construing statute.|—Sce Part LIL., 
Sect. 2, sub-sect. 8, A., post. 








B. Whether Part of Statule. 


_ 43. Former law.|—-The style or title of an Act 
is not parcel of the Act.—PoWULTER’s CASE (1610), 
11 Co. Rep. 29 a; 77 E.R. 1181, 

Annotations :-—Reld. Salkeld v. Johnson (1848), 2 Exch. 256. 
Mentd. Foster's Case (1615), 11 Co. Rep. 68b 3; Holmes’s 
Case (1631), Cro. Car. 376; Bealy v. Sampson (1689), 2 
Vent. 93;  R. uv. Whistler (1702), 2 bd. Raym. 842; 
ltatecliffo’s Case (1719), 1 Stra. 267, Thornby v. Fleetwood 
(1720), 1 Stra. 318; Jt v. Breeme (1780), 1 Leach, 220. 
44, seep (1) The title of an Act of Parlia- 

ment is not a part of the law or enacting part, 

no more than the title of a book is part thereof, 
for the title is not the law, but the name or descrip- 

tion given to it by the makers (Hout, C.1.). 

(2) The preamble of a statute is no part of it, 
but contains generally the motives or inducements 
thereof (HoT, C.J.).—MiItns v. Winkins (1703), 
Holt, K. B. 662; 6 Mod. Rep. 62; 2 Salk. 609; 
3 Salk. 3313 90 E.R. 1266. 

Annotations —.ts to (1) Apld. Sulkeld xv. Johnson (1843), 


2 lixch. 256. Refd. RK. v. Longmead (1795), 2 Leach. 694 
Coomber 2. Berks JJ. (1882), 9 @. B.D. 1 ‘ : 


STATUTES. 





45. ——.J—A.-G. v. WeymMoutu (orp), No. 
41, ante. . 
46. .]—The title is no part of the law; it 


does not pass with the same solemnity as the law 

itself (MANSFIELD, C.J.).—R. v. WitLiams (1757), 

as reported in 2 Keny. 68; 1 Wm. BI. 93; 96 

E.R. 51, 

Annotations :-—Refd. It. v. Wallis (1793), 5 Term Rep. 375; 
Salkeld v. Johnson (1848), 2 Exch. 256. Mentd. FR. v. 
M‘Kay (1826), 5 B. & GC. 640; Darley v. R. (1846), 12 Cl. 
& Fin, 520; 1. v. Grimshaw (1847), 17 L. J. Q. B.19; 
Lloyd v. R. (1862), 2B. & 8. 656; I. v. Backhouse (1866), 
7B. & 8.911. 

47. .|—No more argument can justly be 
built upon the title prefixed in some editions of 
the statutes, than upon the marginal notes against 
its different sections (TINDAL, 0.5 .).— Birt- 
WHISTLE v. VARDILL (1840), 7 Cl. & Fin. 895; 7 
K. R. 13808; sub nom. Dor d. BIRTWHISTLE v. 
VARDILT, West. 500; 1 Scott, N. R. 828; sub 
nom. DoE d. BURTWHISTLE v. VARDILL, 6 Bing. 
N.C. 385, H. LL. 

Annotations :—Mentd. Re Wright’s Trusts (1856), 2 K. & J. 
595, Shaw v. Gould (1868), L. 1.3 H. L. 55; Skottowo v. 
_ _. (1871), 40 L. J. Ch. 366; Harvey v. Farnie (1880) 
6 BP, DD. 353; Re Goodman’s Trusts (1881), 17 Ch, D. 266 
Re Andros, Andros v. Andros (1883), 24 Ch. D. 637 
Escalher v. scaller (1885), 54 L. J. B.C. 1s) Tke Grey’s 
Trusts, Grey v. Stamford, [1892] 3 Ch. 88. 

48. .|-- SALKELD v. JOMINSON (OR JOHNSTON), 
No. 119, post. ; 

49. -|—The title of an Act of Parliament is 
no part of the law, but it may tend to show the 
object of the legislature (WiGILTMAN, J.).—JONN- 
SON Vv. UpitaM (1859), 2 KH. & E. 250; 28 J. J. 
Q. B. 252; 331. T. O. S. 327; 5 Jur. N.S. 681 ; 
121 KH. R. 95. 

Annotations :—Refd. Fenton v. Thorley, [1903] A. C. 443; 
dte Boaler, Re Voxatious’ Actions Act, 1896, [1915] 1 
ths 21. Mentd. Fell v. Whittaker (1871), LL. Rh. 7 Q. B. 


50. J—(1) An Act of Parliament, though 
not expressly repealed by a subsequent Act, is by 
being brought into contradiction with it, virtually 
repealed either in whole or in part (COCKBURN, C.J.) 

(2) Recitals in a private Act of Parliament 
could never be held to bind persons who were not 
parties to the Act (COCKBURN, C.J.). 

(3)... The title of the Act, which I apprehend 
is no part of the Act & ought not in strictness to 
be referred to (BYLES, J.). 

(4) An estate Act is to be construed according 
to the intention of the Legislature clearly expressed 
therein, & 1ts validity cannot be questioned on the 
suggested ground that all parties who ought to 
have been were not before Parliament during its 
discussion or that Parliament assented to it under 
a false impression imposed upon them by interested 
parties in the absence of other parties equally 
interested. 

(5) Where the performance of an Act is made 
a condition precedent to the exercise of a power, & 
the performance afterwards becomes impossible 
by act of law, the result is, that the exercise of the 
power becomes impossible, not that it can be 
exercised without the performance of the act.— 
SUREWSBURY (KARL) v. Scorr (1859), 6 C. B. N. 8. 
1; 29L.J.C. P. 34; 33 L.'T. O.S, 368; 141 6. RB. 
350; affd. (1860), 6 O. B. N.S. 221, Ex. Ch. 
Annotations :-—Cenerally, Retd. Lang +. Purves (1862), 1 

Moo. P. C. C. 389; Ormond Investment Co. v. Bett», 

[1928] A. C. 143. 

51. .|—CLAYDON v. 
CLAYDON No. 72, post. 

52. Title read as part of statute.]—The title of 
an Act of Parliament is to be read as part of the 
enactments. 

Now, & for some years past, the title of an Act 
of Parliament has been part of the Act. In old 
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days it used not to be so, & in the old law books we 

were told not so to regard it ; but now the title is 

an important part of the Act, & is so treated in 

both Houses of Parliament (LINDLEY, M.R.).— 

FIELDING v. MORLEY Corpn., [1899] 1 Ch. 1; 

67 L. J. Ch. G11; 79 L. T. 231; 47 W. BR. 295, 

C. A.; affd., [1900] A. C. 133, H. L. 

Annotations :—Retd. The Ydun, [1899] P. 236; A.-G. v. 
Margate Picr & Harbour Co. of Proprietors, [1900] 1 Ch. 
749; RK. v, Cockerton, [1901] 1 K. B. 726; Tilling v. 
Dick Kerr, [1905] 1 K. B. 662; Jones v. Shervington, 
(1908) 2 K. B. 539; L. C. C. v. Bermondsey Bioscope Co., 
[1911] 1 K. B. 445; Gralgola Merthyr Co. vy. Swansca 
Corpn., [1928] Ch. 235. entd. Southwark & Vauxhall 
Water Co. v. Wandsworth District Board of Works (1898), 
67 L. J. Ch. 657; Roberts v. Gwyrfal R. C. (1899), 68 
lL. J. Ch. 233; Smith v. Northleach R. C. (1901), 71 L. J. 
Ch. 8; Ambler v. Bradford Corpn., [1902] 2 Ch. 585; 
Parker v. L. C. C., [1904] 2 K. B. 501; Sharpington v. 
Fulham Qrdns., [1904] 2 Ch. 449; Lyles r. Southend-on- 
Sea Corpn., [1905] 2 K. B. 1; Bradford Corpn. v. Myers, 
[1916] 1 A.C, 242; Gilbert v. Gosport & Alverstoke U. C., 
[1916] 2 Ch. 587; Edwards v. Motropolitan Water Board, 
[1922] 1 K. B. 291; The Wilhelmina, [1923] DP. 112; 
Bhagchand Dagdusa CGujrathi v. Secretary of State for 
India in Council (1927), 43 'T. L. R. 617. 

53. -~|—-A.-G. v. MARGATE Pizrn & HARBOUR 
Co. OF PROPRIETORS, No. 550, post. 

54. ——— Except short title.|}—(1) I do not 
propose to speculate on what the motive of 
Parliament was. The topic is one on which judges 
cannot profitably or properly enter. ‘Their pro- 
vince is the very different one of construing the 
language in which the Legislature has finally 
expressed its conclusions, & 1f they undertake the 
other province which belongs to those who, in 
mmahing the laws, have to endeavour to interpret 
the desire of the country, they are in danger of 
going astray in a Jabyrinth to the character of 
which they have no suflicient: guide (Lonp HaAt- 
DANE, C.). 

(2) In the absence of a preamble there can, I 
think, be only two cases in which it is pernussible 
{o depart from the ordinary & natural sense of the 
words of an enactment. It must be shown cither 
that the words taken in their natural sense lead to 
some absurdity or that there is some other clause 
im the body of the Act inconsistent with, or repug- 
nant to, the enactment in question construed in 
the ordmary sense of the language in which it is 
expressed (LoD MACNAGU'TEN.). 

(3) The title of an Act is undoubtedly part of 
the Act itself, & it is legitimate to use it for the 
purpose of interpreting the Act as a whole & 
ascertaining its scope. This is not the case with 
the short title, which in this instance is ‘‘ The 
‘Trade Disputes Act, 1906.” That is a title given 
to the Act solely for the purpose of facility of 
reference (LORD MOovuLvroNn.).—VACHER & SONS, 
lirp. v. LONDON SociEtry oF Comvosrrors, [1913] 
A. C. 107; 821. J. K. B. 2382; 107 L. VT. 722; 
29 T. L. R. 733 affg., [1912] 3 K. B. 547, C. A. 


Annotations :—.Ags to (2) Apld. Z?e Moaler, [1915] 1 K. B. 21. 
Consd. London Corpn. v. Associated Newspapers, [1915] 
. C. 674. Refd. The Ruapehu sae) 136 L. T. 146; 
Hardio & Lane v. Chiltern J, [1928] 1 K. B. 663. Ag to 
(3) Consd. National Telephone Co. v. Postmaster General, 
[1913] A. C. 546. Distd. Sage v. Kicholz, [1919] 2 K. B. 
171. Refd. Re Boaler, [1915] 1 K. B. 21. Generally, Retd. 
Henshall v, Porter, [1923] 2 K. B. 193. Mentd. Gaskell v. 
Lancashire & Cheshire Miners’ Federation (1912), 28 
lr. L. R. 518; Valentine v. Hyde, (1919) 2 Ch. 129; 
Bowling v. Camp (1923), 128 L. 1. 342. 


55. -|—(1) As to title the matter is 
governed by the title placed at the head of the Act 








PART II. SECT. 2, SUB-SECT. 2. 
58 i. Whether part of  statute.}—~ 
“CALLUM v. BUFFALO & LAKE HURON 

ae (1868), 19 GC. P. 117.— CAN. 

« Admissibility as evidence.}— 
The recitals to a private Act of Pariia- 
ment are admissible in evidence against 
any person who is a party to it, but 


385 (S. C.).-—-N.Z. 


aro open to rebuttal. 
specitically mentioned in an 

arliament, & whose rights ure thereby 
offected, is a party to it.—DUNEDIN 
CORPN. v. MASSEY (1884), 2N. Z. L. 


o. Whether conclusive 
matters recited, |—TORONTO C1Ty & LAKE 
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& that is ‘An Act to prevent the abuse of the 
process of the High Ct. & other cts. by the institu- 
tion of vexatious legal proceedings.” That is 
the governing title. The fact that. for the purpose 
of identification only & not of enactment also 
authority is given to identify the statutes by a 
particular name in which the word “ action ”’ 
occurs is I think immaterial. The words ‘ this 
Act may be cited as Vexatious Actions Act, 1896 
(c. 51),” effect nothing by way of enactment. 
They do no more than create a name & whether it 
is as a matter of description accurate or not is 
immaterial (BUCKLEY, L..J.). 

(2) Nor do I attach any value to the marginal 
note, ‘‘ Power of Ct. to prohibit institution of 
action without leave.’’ The marginal note forms 
no part of the statute (KENNEDY, L.J.). 

(3) Unless its language [i.c. of the statute] 
clearly convinces me that it was the intention of 
the Legislature I shall be slow to give effect to 
what is a most serious interference with the 
liberties of the subject (ScRUTTON, J.).—Re BOALER, 
[1915] 1 K. B. 21; 88 L. J. K. B. 1629; 111 
L. T. 497; 30 T. L. BR. 580; 58 Sol. Jo. 634 ; 
24 Cox, C. C. 335; 78 J. P. Jo. 280, C. A. 


Annotations -—As to (3) Refd. Chester v. Bateson, [1920] 
1K. LB. 829. Generally, Refd. Wt. v. Wamumer, [1923] 2 
kK. B. 787. Mentd. R. v. Cannon Row Police Station 
Inspector, Jr p. Brady (1921), 91 L. J. K.B.98, Robinson 
v. R., (1921) 3K. B. 183. 


Sub-SECT. 2.-——PREAMBLE AND RECITALS. 


56. Whether part of statute.|~-Mi1s v. WILKINS 
No 41, ante. 

57. .|-—-SALKELD v. JOHNSON (OR JOHNSTON), 
No. 119, post. ; 

58. Admissibility as evidence.|—The King’s pro- 
clamation, recitimy, that it had been represented 
that certain outrages had been committed in 
different parts of certain countries & offering 
a reward for the discovery & apprehension of 
offenders, 1s admissible evidence to prove an 
introductory averment in an information for 
a libel, that divers acts of outrage had been 
committed in those parts. So, a preamble to an 
Act of Parliament, reciting the existence of such 
outrages, & making provision against them, 1s 
admissible for the same purpose.—R. v. SUTTON 
(1816), 4M. & S. 582; 105 E.R. 93. 

Annotations -—Consd. Woodward rv. Cotton (1831), 3 LL. J. 
Kx. 300 Mentd. Creaso v. Barrett (1835), 5 Tyr. 408 ; 
De Rutzen v. Farr (1835), 4 Ad. & EL. 53. ; 

59. |—A_ statement in the recital of a 
private Act of Parliament which, if it were not 
otherwise proved, is ample evidence for all pur- 
poses (JOYCE, J.).—A.-G. v. FoOuUNDLING ILOSPITAL, 
[1914] 2 Oh. 154; 83.L. J. Ch. 673; 110 L. T. 894 ; 
78 J.P. 233; 12 L. G. R. 500. 

Use of preamble in construing statute.|—Sce 
Part III., Sect. 2, sub-sect. 8 B., post. 











SuB-SECT. 3.—ENACTING FORMULA. 


60. What words sufficient.|—TuHE Princr’s CASE, 
No. 8, ante. 
~——.]—See Parliament Act, 1911 (c. 13), s. 4 (1). 


Huron Ram Roan Co. ow CrRooK- 
SHANK (1848), 4 U. C. It. 309.—CAN. 


dad. —- Recitals in private & local 
statutes.]—Hecitals in private & local 
statutes are not conclusive evi lence of 
the matters recited.—A.-G. oF BRITISH 
COLUMBIA v. A.-G. OF CANADA (1901), 
s B.C. R. 212; 11 B.C. 258.—CAN, 


Any person 
het of 


evidence of 
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. 2.—Framework: Sub-sects. 4, 5, 6, & 7, A.| 
SuB-secT, 4.—HEADING OF Parts, 

61. Nature of heading—Distinguished from 
marginal notes. i i 
to be treated as if they were marginal notes, or 
were introduced into the Act merely for the 
purpose of classifying the enactments. They 
constitute an important part of the Act itself. 
They may be read, I think, not only as explaining 
the sects. which immediately follow them, as a 
preamble to a statute may be looked to, to explain 
its enactments, but as affording, as it appears to 
me, a better key to the constructions of the sects. 
which follow than ae be afforded by a mere 

reamble (CHANNELL, B.).— EASTERN COUNTIES & 
loNDON & BLACKWALL Ry. Cos. v. MARRIAGE 
(1860), 9 H. L. Cas. 32; 31 L. J. Ex. 73; 11 E.R. 
639, H. L.; revsg. S. O. sub nom. MARRIAGE v. 
EASTERN CounTirns Ry. Co. & LoNDON & BLACK- 
WALL Ry. Co. (1857), 2 H. & N. 625, Ex. Ch. 


ANAOEGRS :-—Consd. Shie] ». Sunderland Corpn. (1861), 6 
H.& N. 796; Latham v. Lafone (1867), L. Rt. 2 Exch. 115. 
Distd. Union 8.8. Co. of Noe. Zealand v. Melbourne 
Harbour Trust Comrs. (1884), 9 App. Cas. 365. Refd. 
Wilson v. Halifax Corpn. (1868), L. R. 3 Exch. 114; 
Hammersmith & City Ry. v. Brand (1869), L. Rh. 4 H. L. 
171; area Shipping Co. ». Tyne Improvement Corrs., 





[1894] A. C. 508. Mentd. Tetley v. Wanless (1866), L. Rn. 
2 Exch. 21. 
62. -|—I may observe that these 








headings in this Act are not to be looked upon as 
marginal notes inserted, perhaps, not by Parlia- 
ment, but by the printer, because they are referred 
to in the body of the Act itself (LORD Cairns, C.). 
—LANG v. KERR, ANDERSON & Co. (1878), 3 App. 
Cas. 529, Ht. L. 

63. .]—These headings are not, in my 
opinion, mere marginal notes, but the sects. in 
the group to which they belong must be read in 
connection with them & interpreted by the light 
of them (Lorp HERSCHELL.).—INGTIS v. ROBERT- 
son, [1898] A. C. 616; 67 L. J. P. C. 1083 79 
L. T. 224; 14 T. L. R. 617, H. L. 

64. Part of Act of Parliament.]—I cannot 
come to the conclusion that the heading of a 
series of sects. introduced into an Act of Parlia- 
ment is not to be considered as part of the Act. I 
think that that word ‘ appeal ”’ at the head of the 
sect. may properly be considered as part & used 
for the purpose of construing any doubtful matter 
in the sects. under that very heading (BRETT, L..J.). 
—R. v. LocAL GOVERNMENT BOARD (1882), 16 
Q. B.D. 309; 52 L.J.M.C. 4; 48 L. T.173; 47 
J.P. 228; 31 W. KR. 72, C. A. 

Annotations :-~Mentd. ier p. Wake (1883), 11 Q. B. D. 291; 

Kecles v. Wirral R. S. A. (1886), 17 Q B,D. 107; Wal- 

thamstow lL. 3B. v. Staines a a 60 L. J. Ch. 7383 


Peebles v. Oswaldtwiatie U. (1896), YT. 689; 
Jte Grosvenor & Wost-end iy. socninde otel Co. (1897), 











76 iL. T. 337; Rov. L. G. Board, #x p. Street (1907), 
96 L. T. 650; KR. v. Kensington Income Tax Comrs., 
Sy ee a B. 429; hk. ev. L. G. Board, frp. ‘Thorp (1914). 


Re Clifford & O’Sullivan, [1921] 
ae C. 570; R. v. Elec tricity Comra., Lz p. rane 
Hlectricity Joint. Committee Co. (1920), Ltd., [1924] 1 

k.B.1 It. 7. Powell, hcp, Camden, [1925] 1 K. B. 641. 
Rleteretice to heading—To assist construction of 


part.|—Sce Part III., Sect. 2, sub-sect. 8, C., post. 


J. K. LB. 1184 ; 


SuB-SECT. 5.—SECTIONS AND PROVISOES. 
65. Sections—Not a term of magic.|—EDWARDS 
v. SHERREN, No. 512, post, 


PART II. SECT. 2, SUB-SECT. 4. 


- Object of heading-—-To facilitate 
vice ]--UNION STRHAM SHIPPING 
Co. OF NEW ZEALAND v¥. MELBOURNE 
DARBOUR 'ERUKT COMRS. (1882), 8 


V. L. R. (L.) 167,— AUS. Sontext  Tequites 


PART II. SECT. 2, SUB-SECT., 5. 

f. Sections—Nature of.}+~-The word 

‘section’? does not necessarily mean CA 
one of the divisions of an Act num- 
bered as such, do nay refer, if the 
enactment, of which there may be 


STATUTES. 


—— Construction.]—See Part ITI., Sect. 2, post. 

66. Provisoes—Nature.|-——(1) Now, in order to 
ascertain the sense in which they [particular words] 
are used in this Act of Parliament, we may fairly 
look to other Acts of Parliament relating to the 
same subject-matter; & if we find these very 
words used in a restrained sense in those Acts, we 
ought to construe them in the same sense in this 
Act, for it is a fair rule of construction, that the 
same words in a statute in pari materia respecting 
the same subject, should receive the same meaning 
(BAYLEY, J.). 

(2) Now a proviso is ee engrafted on a 
preceding enactment (BAYLEY, J.).—R. v. TAUN- 
TON ST. JAMES (INHABITANTS) (1829), 9 B. & C. 
8381; 4 Man. & Ry. K. B. 695; 2 Man. & Ry. M.C. 
406; 8L. J.O0.8. M.C. 26; 109 E. BR. 309. 


Avnitalions ;— Generally, Mentd. I, ¥. Elmley Castle (1832), 
3 8. & Ad. 826; Hh. v. St. Mary-at-the Walls, Colchester 
(1834), 5 B. & Ad. 1023. 

Construction.|—See Part IT1., Sect. 2, sub- 


sect. 9, post. 





SUB-SECT. 6,—MARGINAL NOTES, PUNCTUATION, 
BRACKETS. 
67. Marginal notes—Distinguished from head- 
ee ANG v. KERR, ANDERSON & Co., No. 62, 
ante. 














68. Significance of.]—BIRTWHISTLE v. 
VARDILL, No. 47, ante. 
69. | 
& BLACKWALL Ry. Cos. 1. MARRIAGE, No. 61, ante. 
70. J}—I thought you could not 








properly look at the marginal note of an Act of 
Parliament. Some of the marginal notes are 
grossly inaccurato (BRAMWELL, L.J.). ; 
I never knew an amendment set down or dis- 
cussed upon the marginal note to a clause. The 
House of Commons never has anything to do with 
the amendment of the marginal note. I never 
knew a marginal note considered by the House 
of Commons (BAGGALLAY, L.J.).—A.-G. ov. GREAT 
HASTERN Ry. Co. (1879), 11 Ch. D. 419; 48 
lL. J. Ch. 428; 40 L. T.265 ; 27 W.R. 7593; CLA. ; 
on appeal (1880), 5 App. Cas. 473, H. L. 
Annotations :—~Refid. “Ee Vv. Bedfordshire County Council, 
Ex p, Sear, [1920] 2K.B.465. Mentd. A.-G. v. Shrewabury 
(Kingsland) HKridge Co. (1882), 21 Ch. AS nes Guinness 
ve. Land Corpn. of Ireland (1882), 22 Ch. 349; L& 
N.W. Ky. v. Price (1883), 11 Q. B. D. 485; ee v, Smith 
(1884), 10 App. Cas. 119; enlock v. River Dee Co. 
(1885), 10 App. Cas. 354; Harris v. De Pinna (1886), 33 
Ch. D. 238; ‘enderson ». Bank of Australasia (1888), 40 
Ch. D. 170; Johns ». Balfour (1889), 6 T. Ti. lt. 389; 
Shoffield & "South gave Permanent Bidg. Soc. v. 
eae vara 44 Ch. D AALS Foster v. L. C. & D. Ry., 
tee 5} 1 Q. B. 711; e aN -G. L. & Me Ww. ae {1900} 
1 Q. B. 78; i; Cc. Cc. A.-G., 1902] A. O 165; -d.v. 
Mersey Ry. -» (1907) 1 “Ch. 81; Re Kingsbury ‘dotttories & 
Moore’s Contract, (1907) 2 Ch. 259; Peel v. L. & N. W. 
Ry., (1907 Pe es ; Metropolitan Water Board v. Solomon 
(1908), 77: *L. 517 ; cape . v. West Gloucestershire 
Water Co., ‘isvoy 3 "Ch. 338 ; 7 are Soc. of Rail- 
way Servants v. Osborne, (isin A Vacher v. 
London Soc. of Compositors, [1912] 5 rae 647; Re 
Woking ben District Council (Basingstoke Canal)’ Act, 
1911, [1914) 1 Ch. 300; andes Harbour Trustees v. 


Nicol, (1915) A. A. C. 550; County Hotel & Wine Co. v. 
; 11918] 2 K. B. 25 1; ; A.-G. v. eer 

Corpn. 192i} 1 Ch. 440; A.-G.  westainater-C 

Council, (1924] 2 Ch. 416; houchar Gas Light & oak, 


Co., [1925] A. O. 691 
71. Whether part of Act—Note on Parlia- 
ment Roll.]|—The Parliament Roll itself also con- 





several included under one number.— 
aN v. GossaGE (1873), 6 P. RR. 103.— 


Illustrations appended to sections 
—Fiow far binding.}—NANAK Kam 1”, 


to any distinct AON LAL (1877), 1. L. RR. 1 All. 487. — 


Part I].—CLASsIFICATION AND FRAMEWORK. 


tains a marginal note to this form, directing a 
separate order to be used for each highway intended 
to be stopped up. This note, since it is found on 
the Parliament Roll, must be considered as part 
of the Act, & receive its due weight accordingly 
(LoRD DENMAN, C.J.).—R. v. MILVERTON (IN- 
HABITANTS) (1836), 5 Ad. & El. 841; 2 Har. & W. 
434; 1 New. & P. K. B. 179; Nev. & P.M. C. 
561; 6L.J.M.C. 73; 111 H. R. 1385. 

a tcderae cree v. genes (1840), 12 Ad. & El, 684 ; 
ae . {is ), 4 Q. B, 606; R.v. Kent JJ. (1904), 
72. : Note on Queen’s Printer’s copy.|— 

The marginal note to a sect. of a statute in the 

copy printed by the Queen’s Printer, forms no 

part of the statute itself, & is not binding as an 
explanation or construction of the sections. 

_ #ormerly, at one stage of the bill in Parliament, 

it was ordered to be ingrossed upon one or more 

rolls of parchment. That practice seems to have 
continued down to the session of 1849. Since that 
time the only record of the proceedings of Parlia- 
ment... is to be found in the copy printed by 
the Queen’s Printer. ... This change... cannot 
affect the rule which treats the title of the Act, 
the marginal notes, & the punctuation, not as 
forming part of the Act, but merely as temporanea 
expositia (WILLES, J.).—CLAYDON v. QOREEN, 

GREEN v. CLAYDON (1868), L. R. 3 C. P. 5115 37 

J.C. P. 226; 181. 'T. 607; 16 W. R. 1126. 

Annotations :—Mentd. Cowles v. Gale (1871), 7 Ch. App. 
13, n.; Sharpe v. Wakefield (1888), 21 Q. B.D. 66; 
Tadcaster ‘Tower Brewery Co. v. Wilson, [1897] 1 Ch. 705. 
78. .|—Semble, the marginal notes to 

an Act of Parliament now form part of the Act, & 

may be used for the purpose of interpreting it.— 

fie VENOoOUR’S SETTLED ESTATES, VENOUR v. 

SELLON (1876), 2 Ch. D. 522; 45 L. J. Ch. 409 ; 24 

W. R, 752. 

Annotations :---Consd. A.-G. v. G. E. Ry. (1879), 27 W. hi. 
759. Dbtd. Sutton x. Sutton (1882), 22 Ch. D. 511. Tho 
dictum in that case 1s not strictly correct (JESSEL, M.R.) 3 
De Beauvais v. Green (1906), 22 T. L. R. 816. Mentd. 


)s 
Stanford v. Roberts (1882), 52 L. J. Ch. 50; Jesse v. 
Lloyd (1883), 48 L. T. 656. 














es -]|—SUTTON v. SuTTON, No. 625, 
post. 
75 .}—DE BEAUVAIS v. GREEN (1906), 


22 'T. L. R. 816 3 sub nom, GREEN vw, BEAUVAIS, 50 
ee 715; on appeal (1907), 24 T. L. R. 43, 
C. A. 

76, ——_ ——.]—-Re BOA.er, No. 55, ante. 

7. —— -|—In the case of the proviso now 
to be interpreted the language used by the Legisla- 
ture appears to me to be reasonably plain & the 
application of the proviso can in my opinion be 
ascertained by calling in aid a universally accepted 
rule of law. If the result is not what the Leyisla- 
ture intended it is for the Legislature to amend the 
proviso rather than for the Law Cts. to attempt 
the necessary amendment by inserting plain 
language with some other than its natural mcaning 
in order to produce a result which it is thought 
ihe Legislature must have intended (BANKEs, 
L.J.). 

The side notes are not part of the Act, & I 
believe are not considered or amended by the 
Legislature (ScruTToN, L.J.).—WILKEs v. GooD- 
WIN, [1923] 2 kK. B. 86; 92 L. J. K. B. 580; 129 





78 iii. 





PART II. SECT. 2, SUB-SECT. 6. 

18 1. Marginal notes—Whether part 
of Act.)—-Ke Batpwin (13891), 12 
N.S. W. L. @. (L.) 128; 8 N.S. W. 
WwW. N. 39.—AUS., 

13 ii, —— -~~——.}-——Marginal notes 
to o statute are not part of the statute. 
-—HIRSHMAN v. BEAL (1916), 2 
O. W. BR. 245; 38 0. L. R. 40.—CAN, 





738 Iv. 


~ J—DuKHI MULLAH 
v. HALWAY (1895), I. L. R. 23 Cale. 


.}—--Marginal notes 
to sects. of an Act do not form part 
of the Act.—PUNARDEO NARAIN SINGH 
v. RAM SARUP Roy (1898), I. L. R. 25 
Cale. 858; 20. W.N 


791. Punctuation.J—The punctua- 
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L. T. 44; 30 T. L. R. 262; 67 Sol. Jo. 437; 21 

T.. G. R. 239, ©. A. 

Annotations :—Mentd, Crane vr. Cox (1923), 92 L. J. K. B. 
544; Dick » Duncan (1923), 92 L. J. Ch. 320; Rimmor v. 
Carson (1923), 30 7. L. &. 349; Wood v. Carwardine, 


1923} 2K, B. 185. 

78. Private Act.|—Semble, in some 
private Acts of Parliament the margina] notes may 
form part of the Act.—Re WOKING URBAN DISs- 
TRICT COUNCIL (BASINGSTOKE CANAL) AcT, 1911, 
[1914] 1 Ch, 300; 88 L. J. Ch. 201; 110 L. T. 493 
e rt P. $1; 30 T. L. RK. 1385; 12 L. G. BR. 214, 
Annotations :—Consd. R. v. Bedfordshire County Council, 

Ez p. Sear, [1920] 2 K. B. 465. Mentd. A.-G. v.N. E. 

Ry., [1915] 1 Ch. 905; Morris v, Harris, [1927] A. C. 252. 
Reference to, for interpretation.] — See 
Part III., Sect. 2, sub-sect. 8, D., post. 

79. Punctuation.|—CLAYDON v. GREEN, GREEN 
v. CLAYDON, No. 72, ante. 

80. ——.]—To my mind it is perfectly clear 
that in an Act of Parliament there are no such 
things as brackets any more than there are such 
things as stops (Lorp Hsumr, M.R.).—Drvon- 
SHIRE (DUKE) v. O’CoNNOR (1890), 24 Q. B. D. 
468; 50L. J. Q. B. 206; 62 L. T. 917; 549. P. 
740; 38 W. R. 420; 6 T. L. R. 155, C. A. 
Annotations :—Consd. IR. v. Speyer, KR. v. Cassel, [1916] 

1 K. B. 595. Mentd. Ecroyd v. Coulthard, [1898] 2 Ch. 

81. .}—We must construe these words of 
this statute now some five hundred & sixty years 
old without reference to commas or brackets but 
merely looking to the language (LORD READING, 
C.J.).—R. v. CASEMENT, [1917] 1 K. B. 98; 86 
L. J. K. B. 467; 115 L. 1.277; 8035. P. 3163 32 
T. L. R. 667; 60 Sol. Jo. 656 5 25 Cox, C. C. 5038 ; 
12 Cr. App. Rep. 99, C. C. A. 

82. Brackets.| — DEVONSITIIRE 
O’Connor, No. 80, ante. 

83. ———.J]—R. v. CASEMENT, No. 81, ante. 














(DUKE) v. 


SUB-SECT. 7.—SCHEDULES. 
A. In General, 

84. Whether schedule part of Act.) — The 
schedule is as much a part of the statute, & is as 
much an enactment, as any other part (BRETT, 
L.J.).—A.-G. v. LAMpLouaH (1878), 3 Ix, D. 
214; 471. J. Q. B. 555; 38 L. T. 87; 42 3. 2. 
356; 26 W. R. 323, C. A. 

Annotations :—Consd. Panagotia v. 8.8. Pontiac, [1912) 1 
.B.74. Mentd. Halesowen Ry. v. G. W. Ry. & Mid. Ry. 

(1883), 4 Ry. & Can. Tr. Cas. 224. 

85. Discrepancy between Act & schedule.}—It 
would be giving too much effect to the loose words 
in the achedule, if we were to decide that they had 
repealed the positive directions of the preceding 
Act. (PATTESON, J.).—ALLEN v. FLICKER (1839), 
10 Ad. & El. 6389; 4 Per. & Dav. 735; 113 E, R. 
243; sub nom. ALLEN v. TRICKER, 9 L. J. Q. B. 
42; 3 Jur. 1029. 

Ao :—Consd. Panagotis v. 8.S. Pontiac, [1912] 1 


86. .|—We have also to consider the 
language of the sect. itself to which the schedule 
is appended; &, if there be any contradiction 
between the two, which upon fair construction 
there perhaps will not be found to be, upon 





tion of statutes does not control the 
sense if the mea is otherwise 
reasonably clear.—CHARLTON (SHIRE) 
v. Rusk (1912), 14 C. L. R. 220.—AUS. 


79 ii. -.J}—In construing statutes 
the cts. pay little, if any, attention to 
punctuation.—MEDICINE HAT CORPN. 
v. Howson, [1920] 2 W. W. R. 811; 53 
D.L. RR, 264; 15 Alta. L. R. 508.—CAN, 


° 577.— IND. 
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Sect, 2.—Framework: Sub-sect. 7, A., B., C. & D. 
Part L111, Seet, 1: Sub-sect. 1.) 


ordinary principles the form, which is made to 
suit rather the generality of cases than all cases, 
must give way (LoRD DmnMAN, ©.J.).—Rh. 2. 
BAINES (1840), 12 Ad. & El. 210; Arn. & JT. 119; 
4 Per. & Dav. 362; 5 J. P.94; 113 E. R. 792. 
Annotations :-—Refd. Richards v. Dyke (1842), 3 Q. B. 256. 

Mentd. Carus Wilson’s Case (1845), 7 Q. B. 984; Martin 

Tiere te bmn (1878), 3Q. B. D. 730; L. C. C. v. Dundas, 

87. .J—If the enacting part & the schedule 
cannot be made to correspond, the latter must 
yield to the former (LORD CoTTENHAM, C.).-—Re 
BAINES (1840), Cr. & Ph. 31; 4 Jur. 1194; 41 
HK. R. 401, L. C. 


Annotations :—Consd. Dean +. Groon (1882), 8 P. PD. 79. 
Apld. Hx 4. Bell Cox (1887), 19 Q. B. D. 807. Refd. 
ltichards v. Dyke (1842), 3 Q. B. 256; Dale’s Caso, 
Kenraght’s Case (1881), 6 Q. B. D. 376. 

Reference to, for interpretation.|— See Part III., 

Sect. 2, sub-sect. 8, F., post. 





B. Forms Appended in Schedules. 


88. How far variation permissible.|-~-An order 
made by justices of peace under 13 Geo. 3, c. 78, 
s. 19, for stopping up an old footway & setting 
out a new one, must follow the form prescribed 
in the schedule annexed to the Act, & set forth the 
length & breadth of the new footway ; otherwise 
it is no answer to a justification of a right of way 
pleaded to an action of trespass quare clausum 
fregit brought by the owner of the soil over which 
the old way led. The statute requires, that the 
form set forth in the schedule ‘‘ shall be used on 
all occasions, with such additions & variations 
only as may be necessary to adapt it to the par- 
ticular exigency of the case.’”’?’ Under these words 
a material variance from the form prescribed is 
fatal, & may be taken advantage of in a collateral 
proceeding.— DAVISON v, GILL (1800), 1 Kast, 64 ; 
102 E.R, 25. 

Annotations :-~ Refd. Goss v. Jackson & Busholl (1800), 3 
Nep. 198; Ht, v. Milverton (1836), 5 Ad. & El. 841; 
Catterall v. Sweetman (1815), 1 Rob. Eecl. 804. Mentd. 
Galbreath v. Armour (1845), 4 Bell, Se. App. 374; Badger 
v. South Yorkshire Ky. & River Dun Co, (1858), 1 HK. & KE. 
359; Salisbury v. G. N, Ry. (18538), 5 GC. B. N.S. 174. 

89. -|—It would be quite contrary to the 
recognised principles upon which cts. of law con- 
strue Acts of Parliament, to enlarge the conditions 
of the enactment, & thereby restrain its operation, 
by any reference to the words of a mere form, 
given for convenience’ sake in a schedule, & still 
more 80, when that restricted operation is not 
favourable to the liberty of the subject, but the 
reverse (LORD PENZANCE).—DEAN wv. GREEN 
(1882),8 P.D. 79; 46 J. P. 742. 

Annotations : ane Ex p. Bell Cox (1887), 19 Q. B. D. 307. 
Refd. x p. Bell Cox (1887), 20 Q. B. D, 1. 

90. -|—But we think that the decision of 
the question ought not to depend upon a critical 
examination of the forms in the schedule, which 
are inserted merely as examples and are only to 
be followed imnphcitly so far as the circumstances 
of each case may admit (TINDAL, C.J.).—BARTLETT 
v. GIBBS (1818), 5 Man. & G. 81; Bar. & Arn. 08 ; 
Cox & Atk. 18; 1 Tut. Reg. Cas. 73; 7 Scott, 











PART II. SECT. 2, SUB-SECT. 7.—B. 


h. Whether part of Act.)—Whatever 
may be said of pchedules to different 
Acts of Parliament, the forms given in 
the schedule to Mechanics’ Lien Act, 
hk. 8S. O., ¢. 126, & referred to in sect. 16 : 
(2), are as much part of that cnactment A. C. 
as if they werc act out therein instead of, CAN. 
as they are, in the sehedule.—TRUAX 
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v. DIXON (1889), 17 O. R. 366. --CAN, 


PART II. SECT. 2, SUB-SECT. 7.—C. 


k. Whether part of Act.|—CANADIAN 
NORTHERN PAoIFiIc Ry. Co. tv. BW 
TY) (B. C,.), [1917] 

L. R. 507, DP. C-— 


l, ———.}- In order to make an agree- 


STATUTES, 


N. hk. 609; Pig. & R46; 181. J.C. P. 103 2 
L. T. O.S. 189; 134 EH. R. 490. 


Annotations ’—Mentd. Daniel v. Camplin (1845), 7 Man. 
& G.167: Hitchins ». Brown (1845), 2. C. B, 25; Burton 
v. Gery (1847), 5 C. B. 7; Onions v. Bowdler (1847), & 
CG. B. 65; Howitt v. Stephens (1858), 5 C. B. N.S. 30; 
Barlow v. Mumford (1866), L. Rk. 2 C. P. 81; Bendle v. 
Watson (1871), . R.7 C._P. 163; Porrett v, Lord (1879), 
5 C. P, D. 65; Ford v, Hoar (1884), 14 Q. B. D. 507; 
Foskett ». Kaufman ae 16 Q. B. D. 279; Hurcum v. 
Hilleary, {1894} 1 Q. B. 578; Soutter v. Roderick, (1896) 
1Q. 8.91; Kitchen v. Johnson (1898), 79 lL. T. 422, 
—— Bills of sale.]—Sce Bitus oF SALE, Vol. 

VIL., pp. 51-54, Nos. 268 -283, 288. 

- Medical certificate in lunacy.) — See 

Lunatics, Vol. XXXIII., p. 266, No. 1855, 


C. Agreements Scheduled to Statute. 


91. Validity of agreement.]—I apprehend it to 
be clear beyond the possibility of argument, that 
when an agreement between two cos. who are 
coming for an Act of Parliament is scheduled to the 
Act of Parliament, & when an enactment is found 
in the body of the Act that each co. shall be required 
to implement & fulfil all the provisions & stipula- 
tions in the agreement, every provision & stipula- 
tion in the agreement becomes as obligatory & 
binding on the two cos. as if those provisions had 
been repeated in the form of statutory sects. 
(LORD CAIRNS, C.).—CALEDONIAN Ky. Co. v. 
GREENOCK & Wremyss BAY Ry. Co. (1874), L. BR. 
2Se. & Div. 347. Ti. L. 

Annotations :—Consd, Halesowen Ry. v. G. W. Ry. & Mid. 
Ry. (1883), 48 L. 1.0710. Apld. R. vo. Mid. Ry. (1887), 
19 Q. B. 1) 4t0. Consd & Expld. L © & Db. ity r 
S. KE. Ry. (A888), 40 Ch. D. 100. Consd. Jersey vr. GW, 
Ry. (1893), [E894] 3 Ch. 625, nn. Expld. Manchester Ship 
Canal Cov. Manchester ltacecourse Co,, (1900) 2 Ch. 352. 
Consd. Crosfield v. Manchester sp Canal Co,, [1901) 
2Ch. 123. Refd. Cale. Ry. & Campbell & Firth of Clyde 
Steam Packet Co. 7 Greenock & Wemyss Bay Ky. & 
Irconock & Wemyss Bay ty. & Picr Traffic Jomt Com- 
inittes (1882), 4 lv. & Can. Tr. Cus. 135; Barry Ry. v. 
Tatf Vale Ryvy., (189511 Ch. 128; R.«,. Marylebone County 
Court Judge & G. W. Ry., fer p. Phillips, (1906) 2 K. B. 
$26; Sanderson v. Armour (1922), 91 L. J. B.C. 167. 

92. -.]—R. v Mipnanp Ry. Co. (1887), 19 
Q. B.D. 540; 56 L. J. QB. 585) 57 LL. T. 619; 
TS. P. 550; 36 W. RK. 270; nom. MipLANn 
Ry. Co. «. GreAT Western Ry. Co. (No. 3), 
5 Ry. & Can. Tr. Cag. 267. 

Annotations :—Consd. Manchester Ship Canal Co. 
Manchester Racecourse Co., [1900|] 2 Ch. 352. Refd. 
Rhymnev Ry. v. Brecon & Morthyr Tyd(il Junction Ry. 
(1900), 83 LL. T. 111. Mentd. k. rv. London County JJ. 
& LC. C., [1894] 1 Q. B. 453, 

93. |—An agreement scheduled to an Act 
of Parliament. was thereby “ confirmed & declared 
to be valid & binding upon the parties thereto ”’ — 
Held: every clause of the agreement had statutory 
validity, so that no objection could be taken on 
the ground of remoteness or uncertainty.— 
MANCHESTER SHIP CANAL Co. v. MANCITESTER 
RACECOURSE Co., [1901] 2 Ch. 37; 70 I. J. Ch. 
4868; 841. T. 486; 49 W. R. 418; 17 T. L. R. 
410; 45 Sol. Jo. 304, C. A. 

Annotations > --Consd, Re Wilton’s S. E., [1907] 1 Ch. 50; 
Ryan v Thomas (1911), 55 Sol. Jo. 364. Mentd. Cross- 
fleld ». Manchester Ship Canal Co. (1904), 73 L. J. Ch. 
345; Talbot ». Scarisbrick (1908), 77 L. J, Ch. 4363 
Sharpe v. Durrant (1911), 55 Sel. Jo. 423. 

94, J}—WESTGATE & BIRCHINGTON WATER 
Co, v. POWELL-Corron, No. 1716, post. 








ment scheduled to a statute a part 
of the atatute itself words in the 
statute morely confirming & validatin 

the agreement are not sufficient, bu 

words must be found therein from 
which such intention can be inferred.—— 
WINNIPEG CORPN, v. WINNIPEG ELUC- 
TRIC Ry. Co., [1921] 2 W. W. RR. 282; 
ra nee L. R. 131; 59D. L. R. 257.— 


Part JI].—InNvrERPRETATION. 


D. Plans Annexed by Way of Schedules. 

95. Act empowering compulsory acquisition of 
land.]——A public co. taking land under compulsory 
powers, is bound to give to the landowner precise 
information as to the quantity of land to be taken, 
& the way in which it is to be used ; & where any 
doubt arises as to the extent of the power conferred 
by the Legislature, the ct. will construe it in the 
way most beneficial to the landowner. 

In legislating for public undertakings & confer- 
ring compulsory powers to take land, Parliament 
has at all times manifested the utmost anxiety to 
impose upon the co. or the undertakers the obliga- 
tion of giving to the landowner the most precise 
& definite information with regard to the quantity 
of land to be taken, & the manner in which the 
land is intended to be affected, & the enactments 
contained in the Acts of Parliament conferring the 
powers to carry an undertaking into effect will be 
gencrally found to embody, by reference, the plans 
& the notice given by the plans to the landowners 
of the intention of the co. (LORD WESTBURY, C.).— 
SIMPSON v. SOUTH STAFFORDSHIRE WATERWORKS 
Co. (1865), 4 De G. J. & Sm. 679; 6 New Rep. 
184; 34 L. J. Ch. 880; 12 L. T. 360; 11 Jur. 
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N. S. 453; BE. R. 1082, 

EG; 

Annolations -—Consd. Re Huddersfield Corpn. & Jacomb 
(1874), L. R. 17 Eq. 476. Refd. Morris v. Tottenham & 
Forest Gate Ry., [1892] 2 Ch. 47. 

96. Form part of statute.]—If an Act of Parlia- 
ment refer to a plan to the extent that the Act 
refers to the plan & for the purpose for which the 
Act refers to the plan undoubtedly it is part of the 
Act (LorD CorrreNnnaM, C.).—NortTH Britisu Ry. 
Co. v. Top (1846), 12 Cl. & Fin. 722; 4 Rv. & Can. 
Cas. 449; 10 Jur. 975; 8 B. R. 1595, 1. LL. 
Annotations :—Apld. Beardmer v. L. & N. W. Ry. (1849), 

1H. & ‘I'w. 161. Consd. Ware v. Regent’s Canal Co. 

(1858), 3 Do G. & J. 2123 A.-G. v. G. B. Ry. (1872), 7 

th. App. 475. Apld. Edinburgh Street Train. Co. v. 

Black (1873), L. Ik. 2 Sc. & Div. 336. Consd. 'Taf? Vale Ry. 

». Cardiff Ry., [1917] 1 Ch. 299. Refd. Beeynton v, L. & 

N. W. Ry. (1846), 2 Coop. temp, Cott. 108; Kk. uv. Cale- 

donian Ky. (1850), 16 Q. B. 19, A.-G. v. Tewkesbury & 

Malvern Ry. (1863), 1 De G. J. & Sm. 423; Mackett v. 

ierno Bay Comrs. (1876), 35 L. T. 202, Mentd. Buccleuch 

v. Metropolitan Board of Works (1870), L. Wt. 5 Exch. 221. 

97. .J—When the Act directs comphance 
with deposited plans & sects., they are regarded as 
embodied in the statute.—ISDINRURGH STREET 
TRAMWAYS Co. v. BLACK (1873), L. R. 2 Sc. & Div. 


336; 37 J. P. 692, H. L. 


13 W. R. 729 








Part I1l.—Interpretation. 


Srcr. 1.—FUNCTIONS OF COURT. 
SuB-SECT. 1.—IN GENERAL. 


98. To interpret statutes—Not to alter or amend.]| 
—We have nothing to do with policy or with any 
unexpressed intentions of Parliament. Our duty 
is simply to ascertain the meaning of the Act as it 
stands (LorD LoREBURN, C.).—A.-G. & BOARD OF 
EDUCATION v. WEST RIDING OF YORKSHIRE 
CouNnTy CounciL, Ea p. GRENSIDE, [1907] A. C. 
29; 76L. 3. K.B.97; 95 L. T. 845; 715. P.41; 
ce - L. R.171; 51 Sol. Jo. 129; 5 1. G. R. 89, 
Annotations :—Refd. Wilford v. West Riding of Yorkshire 

County Council, [1908] 1 K. B. 685; Gillow v. Durham 

County Council, [1913] A. C. 64. Mentd. R. ». Board of 

Education, (1909] 2 K. B. 1045 ; Martin v. Eccles Corpn., 

{1919] 1 Ch. 387. 

99. ——-.]—VaAcHER & Sons, Irn. v. 
LONDON Society oF Compostrors, No. 54, ante. 

100. J—If we the judges had been 
makers of the law, this question had not been ; 
but we are to proceed upon the laws as made, & 
cannot alter them. This is not a thing of our 
promotion, & this I speak to satisfy such as might 
object against us. This statute was made in a 
time when the Pope’s power was warmly pursued, 
& laws were then made, which in the circumstances 
of another time would not have been made 
(VAUGHAN, C.J.).— HARRISON v. BURWELL (1670), 
as reported in, 2 Vent. 9; 86 E. Rh. 278. 

Annotations :-—Refd. Camden v. Home (1791), 4 Term Rep. 
382; R. vw. Dihden, [1910] BP. 47. entd. Hill v. Good 
(1672), Freem. K. B. 73; It. ». Chadwick (1848), 11 Q. B. 
205; Wing v. Taylor (1861), 30 L. J. P. M. & A, 258. 




















101. .|--This ct. cannot take on itself 
legislative functions ; 1t must administcr the law 
as it stands; certainly, with such qualifications as 
the law permits. he ct. is not bound to a strict- 
ness at once harsh & pedantic in the application 
of statutes. The law permits the qualification 
implied in the ancient maxim de mininis non curat 
ler (SIR WILLIAM Scott).—THE Rrewarp (1818), 
2 Dods. 265; 165 BH. R. 1482. , 

102. ——.]—We have no jurisdiction to 
review Acts of Parliament, we sit here to construc 
the law, not to make it. If the words admit of only 
one interpretation, we are bound to give that. to 
them (LORD CAMPBELL).-—R. v. FINCILEY SUR 
vEevors, Ex p. PoUNCEY (1854), 2 C. L. R. 1503. 

103. .|—If a ct. of law be once satisfied 
that the consequences are the legitimate result. of a 
true construction ; 1t becomes the province of the 
Legislature, & not of a ct. of law, to correct, if 
necessary, such consequences (DR. LUSHINGTON). 
— THOMSON & ALLAWAY v. IIAtr (1852), 2 Rob. 

Joc), 426; 21 L. T. 0.8. 291; 16 Jur, 1144. 

104, -——.]—It is suggested that we are to 
perform a sort of ancillary part, as if we wero 
members of the Legislature, & are to supply all 
that may be necessary to give effect to this con- 
struction of the Act, but we cannot do 80. We 
must treat this Act of Parliament as providing for 
that which is found in it & nothing more (J’or- 
LOCK, (.B.).—A.-G. v. HIGGins (1857), as reported 
in, 2H. & N. 339. 


J -—Mentd. In the Goods of Ewing (1881), 6 P. D. 
ae: eo meley. [1896] 1 Q. B. 354; A.-G. v. New 














Mites, R. v. CARROLL (1842), Jebb & 


PART III. SECT. 1, SUB-SECT. 1. 


98 i. To interpret slatules—-Not to 
alter or amend.|—When it is found that 
a statute is within the competency of 
the legislature, & the language thereof 
is sufficiently clear to enable the ct. to 
determine what the legislature meant, 
the ct. must give effect to it, whether or 
not it alters principles therctofore 
adopted or is out of harmony with those 

rinciples which economists believe to 
e@ sound.—Bratrs LakE 


J—VOL, XLII. 


MUNICIPALITY v. HuUpSON’R Bay Co., 
[1918] 2 W. W. R. 962; 11 Sask. L. R. 
3573 affd. 12 Sask. L. R. 28.—CAN. 

98 ii. .]}—TL&THBRIDGE 
Corpn. v. NORTHERN TRUSTS CoO. 
(Alta.), [1925] 4 D. L. R. 422.—CAN. 

98 fii. .}—Tt is the business 
of judges to expound, & not to improve 
the law; & in Goaling with statutes 
especially, they should take care not 
to pass the limits of their office, which 
is that of interpreters only.-~R. vt. 














B. 219.—IR. 

98 iv. -}—THOMSON  &. 
GALLOWAY (EARL), [1919] &. C. 811 5 
456 Se. L. R. 448; [1919] 2 5. L. T. 
5.—SCOT. 

m. Constitutionality of statute.|—Tho 
constitutionality of a statute will only 
be} considcred where necessary to a 
decision of & question before the ct.— 
Re DICKINSON (1892), 2 B.C. 1, 262.— 
CAN. 
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York Breweries Co., [1898] 1 Q. B. 205; Brassard v. 
Smith, [1925] A. C. 371; Baelz v. Public Trustee, (1926) 
Ch. 863; Ze Aschrott, Clifton v. Strauss, [1927] 1 Ch. 
313; Londen & South American Investment Trust v. 
British Tobacco Co. Australia, [1927] 1 Ch. 107. 


105. -|—(1) A statute which refers to 
the matter of a common law hability & declares 
to whom it shall attach, will not thereby create a 
new & extended application of that liability, unless 
it contains words expressly declaring such a 
purpose, 

(2) If, however, a man contracts that he will be 
liable for the damage occasioned by a particular 
state of circumstances, or if an Act of Parliament 
declares that a man shall be liable for the damage 
occasioned by a particular state of circumstances, 
IT know of nu reason why a man should not be 
liable for the damage occasioned by that state of 
circumstances, whether the state of circumstances 
is brought about by the act of man or by the act 
of God (LorpD CaIRng, C.). 

(3) 1 shall therefore state, as precisely as T can, 

what I understand from the decided cases to be the 
principles on which the cts. of law act in construing 
instruments in writing; & a statute is an instru- 
ment in writing. In all cases the object is to see 
what is the intention expressed by the words used, 
but, from the imperfection of language, it is 
impossible to know what that intention 1s without 
inquiring farther, & seeing what the circumstances 
were with reference to which the words were used, 
& what was the object. appearing from those 
circumstances, Which the person using them had in 
view (LORD BLACKRURN). 
_ (4) It is to be borne in mind that the office of the 
judges is not to levislate, but to declare the 
expressed intention of the legislature, even if that 
intention appears to the ct. injudicious; & I 
beheve that it is not disputed that what Lorp 
WENSLEYDALE used to call the golden rule 1s right, 
viz., that we are to take the whole statute together, 
& construe it altogether, giving the words their 
ordinary signification, unless when so applied they 
produce an inconsistency, or an absurdity or 
inconvenience so great as to convinee the ct. that 
the intention could not have been to use them in 
their ordinary signification, & to justify the ct. 
in putting on them some other signification, which, 
though less proper, is one which the ct. thinks the 
words will bear (LORD BLACKBURN). 

(>) If in a local & personal Act we found words 
that seemed to express an intention to enact 
something quite unconnected with the purpose of 
the promoters, & which the committee would 
not, if it did its duty, have allowed to be introduced 
into such an Act, I think the judges would be 
justified in putting almost any construction on the 
words that would prevent its having that effect. 
But I do not think it impossible that the Legis- 
lature can have intended in such an Act to create 
a new liability to damages unknown to Common 
Law (LORD BLACKBURN).—WEAR RIVER CoMRS. 
v. ADAMSON (1877), 2 App. Cas. 743; 47 L. J. 
Q. B. 193; 37 L. T. 548; 42 J. P. 244 3; 26 .W. R. 
217; 3 Asp. M. L. ©. 521, H. L. 

Annotations :~-As to (1) Consd. Western Counties Ry. v. 
Windsor & Annapolis Ry (1882), 7 App. Cas. 178. ‘Apld: 
Valentine v, Hyde, [1919] 2 Ch. 129; British-American 
Tobacco Co_v. Jones (1925), 134 L. T. 405. Aa to (2) Refd. 
Jackson « Blanche (Owners), ‘The Hopper No. 66, [1908] 
A. © 126 As to (3) » Eastman Photographic 
Materials Co. ». Comptroller-General of Patents, [1898] 
A. C. 571; Butterley Co. v. New Hucknall Colliery Co., 
11910] A. C. 381; Broken Hill Proprietary Co. v. Peninsula 
Face arate Ge YR a ees 

488 Cond. G. W. Ry. & Mid. ity, v. Bustol Corpe, 


) 87 I, J Ch. 414. Apld. Ze Burnyeat, Burnyeat v. 
» (1923] 2 Ch. 52; Abraham v, Mac Fishertos, [1925] 








STATUTES. 


2K. B.18. Refd. Jones v. Hulton, [1909] 2 K. B. 444; 
Hollinshead v. Hazleton, [1916] 1 A. C. 428; O'Grady »v. 
Wilmot, {1916] 2 A. C. 231; Rhondda’s Claim, 
2A. CG. 339. As to (4) Apld. Hudson’s Bay Co. v. Maclay 
(1920), 36 T. L. R. 469. eld. Metropolitan Water Board 
v. New River Co. nets 20 'T. L. R. 687 ; Badische Anilin 
& Soda Fabrik v. Hickson, [1906] A. C. 419. As to (5) 
Apld. A.-G. v. Gas Light & Coke Co. uo)» igsT L. R. 
517, Refd. G. N., Pico. & Brompton Ry, v. A.-G. (1908), 
98 L. T. 731. Generally, Refd. The Merle (1874), 31 L. T. 
447: Arrow Shi ping Co. v. Tyne Improvement Comrs., 
The Crystal, (180. } A. CG. 508; Nicolle v. Nicolle, ieee) 
1 A. a. 284: Postmastor-General v. Beok & Politzer, 
[1924] 2 K. B. 308; Witham Outfall Board v. Boston 
Corpn. (1926), 136 L. T. 756; G. W. Ry. v. 8.8. Mostyn, 
The Mostyn, [1928] A.C. 57. Mentd. Eglinton v. Norman 
ne? 46 L. J. Q. B. 557; Stoomvaart Maatechappy 
ederland v. Peninsular & Oriental Steam Navigation Co, 
(1880), 5 App. Cas. 876; Re Gibbs, Martin v. Harding, 
{1907} 1 Ch. 465; Gayler & Popo v. Davics, [1924] 2 K. B. 
75: The St. Nicolai (1925), 183 L. T. 640; Dee 
Conservancy Board v. McConnell, [1928] 2 KX. B. 159. 


106. .|—We have nothing to do with 
questions of hardship ;_ if the law is in fault it 
must be altered by the Legislature, our only duty 
is to apply it to the facts before us (GROVE, J.).— 
ALLKINS v. JUPE (1877), 2 C. P. D. 875 3 sub nom. 
ALLKINS 1. JUPE, SAME v. PEMBROKE, SAME v. 
OppENnEIM, SAME v. CHolsy, 46 L. J. Q. B. 824. 
Annotations :-—Mentd. Berridgo v. Man On Insce. (1886), 

18 Q. B. D. 346; Gedee v. Royal Exchango Axsce. Corpn., 

[1900] 2 Q. B, 214: British Workman’s & General Assce. 

Co. v, Cunliffe (1902), 18 'T. L. hk. 425. 

107. —--— .J—It is not our duty to amend 
defective legislation but simply to admimster the 
law as it stands (Matnrw, J.).—R. v. YATES 
(1883), as reported in, 48 J. P.102, D.C. 3 on appeal 
(1885), 14 Q. B. D. 648, C. A. 

Annotations :~-Mentd. R. v. Labouchere (1884), 12 Q. B. D. 
320; Re Simmons (1885), 15 Q. B.D. 38483; Hep. Pul- 
brook (1891), 66 L. 1. 159: KR. v. Perryman, Er yp. Perry- 
man (1891), 8 T. L. R. 723) Thorpe vr. Priestnall, [1807] 
1Q. GB. 159; Beardsley v. Giddings (1904), 2.L. G. R. 719, 
Fee Boaler, [1914] 1K. B. 122. 

108. ——.]— One might wish the law to be 
different, but the ct. had no right to extend the 
ambit of the statute (VAUGHAN WILLIAMS, J.).— 
Yates v. Hiearns, [1896] 1 Q. B. 166; 65 L. J. 
M.C. 31; 603. P. 88; 44 W. R. 335;12 T. L. R. 
163 ; 40 Sol. Jo. 227, ). 0. 























109. .|\— WILKES v. GOODWIN, No. 77, 
ante. 
110. According to expressed not presumed 


intention of Parliament.]—-We disclaim altogether 
the assumption of any nght to assign different 
meanings to the same words in an Act of Parlia- 
ment on the ground of a supposed general intention 
inthe Act. We find it necessary to give a fair & 
reasonable construction to the language used by 
the Legislature ; but we are not to assume the 
unwarrantable liberty of varying that construction 
for the purpose of making the Act consistent with 
any views of our own (LORD DENMAN, C.J.).— 
R. v. Poor Law Comrs., Ite WoLBorN UNION 
(1888). 6 Ad. & EI. 56; 3 Nev. & P. K. B. 77; 7 
L. J. M.C. 33; 2/7. P.22; 112 E.R. 21. 

111. .}—No doubt the general rule is 
that the language of an Act of Parliament is to be 
read according to its ordinary grammatical con- 
struction, unless so reading it would entail some 
absurdity, repugnancy or injustice. ... But 1 
utterly repudiate the notion that it is competent 
to a judge to modify the language of an Act of 
Parliament in order to bring it in accordance with 
his views as to what is right or reasonable 
(WitLES, J.).—-AREL v. LEE (1871), L. BR. 6 C. P. 
365; 1 Hop. & Colt. 615; 40 L. J. C. P. 154; 
23 L. T. 844; 85 J. P. 843; 19 W. R. 625. 


Annotations :—Apld. Boon v. Howard (1874), L. R. 9 C. LP. 
ee Na Cull v. Austin, Austin v. Cull (1872), L. BR. 


112. .—I prefer that mode of con- 
struing a statute by which you look at the words 














Part JII.—INTERPRETATION. 


used & if they are plain give effect to them, to the 
mode of construction by which you first satisfy 
yourself what Parliament ought to have meant & 
then interpret the statute by saying that it has so 
said (LORD COLERIDGE, C.J.).—R. v. MANSEL 
JonEs (1889), 23 Q. B. D. 209; 60 L. T. 860; 37 
W. &. 508; sub nom. Re HEREFORD MUNICIPAL 
ELECTION PETITION, Hz p. GARROLD (SOLICITOR), 
5T, L. R. 411, D.C. 


Annotations :-—Mentd. R. v. St. Mary Abbot’s, Kensington 
Asat. Com, (1891), 60 L. J. M. C. 62; R. v. Mansel Jones 
(1894), 10 T. LR. 518. 


118. Mistaken recital of existing law—How far 
court bound.|—-Cts. of Justice are not bound by a 
mistake of the Legislature as to what the existing 
law is (LORD CRANWORTH, V.-C.).—Re DIRECT 
West End & Croypon Ry. Co., Ex p. Lioyp 
(1851), as reported in, 1 Sim. N.S. 248; 61 BH. §. 
96. 

Annotations :—Apprvd. Shrewsbury v. Scott (1859), 6 C. B. 
N. 8. 1. Refd. Ormond LIuvestment Co. v. Betts, [1928] 
A. ©. 143. Mentd. Re London & Birmingham Extension, 
etc. Ry., Pritchard's Case (1851), 4 De G. & Sm. 328; 
Re Great Western Extension Atmospheric Ry., Wryghte’s 
Case (1852), 2 Do G. M. & G. 636. 

114. ——.J]—A mere recital in an Act of 
Parliament, either of fact or law, is not conclusive ; 
& we are at liberty to consider the fact or the law 
to be different from the statement in the recital 
(LORD CAMPBELL, C.J.).—R. v. IAvGHTON (IN- 
HABITANTS) (1853), 1 WH. & B. 501; 22 L. J. M,C. 
89; 17 J. P. 585; 17 Jur. 455; 118 E.R. 528; 
aub nom, RK. v. HOUGHTON (INITABITANTS), 20 TL. 'T. 
O.S. 217; 6 Cox, C. C. 101. 

Annotations :-—Apld. Merttens » Hill, [1901] 1 Ch. 842. 
Refd. leversham v Wimnerson (1855), 11 Exch. 386; Jones 
v. Mersey Docks & Warbour Board, Mersey Docks & Har- 
bour Board ». Cameron (1865), 6 New Kep 378; Great 
‘Torrington Comiuons Conservators ov. Moore Stevens 
(1903), 738 I. 0. Ch. 121. Mentd. Petre v. Nuttal (1856), 
25 LL. J. Kx. 2003) R. ov. Maybury (1864), 4 F. & Vr. 90; 
ht ov. Wutchings (1881), 6 Q. B.D. 300; Wakefield Corpn. 
v. Cooke, [1908] 1K. K. 417. 

115, ——- ——-.] —Mrrsey Docks & TLArBouR 
Boarp v. CAMERON, JONES ». Mirsey Docks & 
TlarBsour Boarnp, No. 1706, post. 

116. Protection of private proprietors against 
public companies.}|—1 have always thought that 
it was the duty of cts. of justice to construe Acts 
of Parliament in the manner best calculated to 
protect the interests of private proprietors as 
against public cos. (KnriaHr Bruce, L.J.). 
GROSVENOR (LORD) v. TAMPsTrAD JUNCTION Ry. 
Co, (1857), as reported in, 26 1. J. Ch. 7315; 29 
L. T. O.S, 319, CL. A. 

Annotations :—Retd. Chambers v. L. C1. & DD. Ry. (1862), 11 
W. R. 4793. Kerford v. Seacombe, Hoylake & Deesido 
Ry. (1888), 57 L. J. Ch. 270. ~Mentd. Colo v. West London 
& Crystal Palace Ry. (1859), 27 Beav. 242; Wastern 
Counties, ete. Cos. v. Marriage (1860), 9 H. L. Cas. 32, 
Hewson v. South Western Ky. (1860), 2 L. T. 369; King 
v. Wycombe fy. (1860), 24 J. P. 279: St. “homas Hos- 

ital v. Charing Cross Ky. (1861), 1 John. & H. 400; 

‘erzusson v. L. B&R. C. Ry. (1463), 3 De G. J. & Sin. 

653; Marson v. Lb. C. & D. Ry. (1868), DL. Kh. 6 Eq. 101; 

Harvie v. South Devon Ry. (1874), 31 L. T. 424; Allbnson 

v, Maling & South Wuarrow lty. (1898), 78 L. T. 285. 

117. Not Court of Appeal from Parliament.]— 
As to those Acts of Parliament . . . they are the 
law of this land & we do not sit here as a ct. of 
appeal from VParliament (WILLES, J.).—-LEE v. 
BupE & TORRINGTON Ry. Co. (1871), L. R. 6 C. P. 
676; 241. T. 827; 19 W. R. 954. 

Annotation :—Apld. R. v. Yates (1883), 48 J. P. 102. 

118. Correction of legislation under effect of 
error—Legislature deceived as to existence of right. 
—THiven if it can be proved that the Legislature was 
deceived [as to the existence of a right] it would 
not be competent for a ct. of law to disregard its 
enactments. If a mistake has been made, the 
Legislature alone can correct it (per CuR.).— 
LABRADOR Co. v. R., [1893] A. C. 104; sub nom. 
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LABRADOR Co. v. R., BR. v. LABRADOR Co., 62 
L.J.P.C. 33; 671. I. 730, P. 0. 
Aunolanon :—Mentd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 


Ecclesiastical Courts.] — See HCCLESIASTICAL 
Law, Vol. XIX., p. 321, Nos. 1216-1220. 

Colonial courts.] — See DEPENDENCIES, Vol. 
XVIIL., pp. 465-466, Nos. 317-322 

Houses of Parllament.]|—See PARLIAMENT, Vol. 
XXXVI., p. 290, Nos. 395, 396. 

Courts of Admiralty.]—See ADMIRALTY, Vol. I., 
p. 102, Nos. 34; 37-40. 


SuB-SECT. 2.—CONSIDERATION OF CIRCUMSTANCES 
RELATING TO PASSING OF ACT. 


A. In General. 


119. Not within purview of court.j]--(1) We 
propose to construe the Act of Parliament, accord- 
ing to the legal rules for the interpretation of 
statutes, principally by the words of the statute 
itself, which we are to read in their ordinary sense, 
& only modify or alter so far as it may be necessary 
to avoid some manifest absurdity or incongruity 
but_no further. It is proper also to consider the 
state of the law which it proposes or purports to 
alter the mischicfs which existed, & which it was 
intended to remedy, & the nature of the remedy 
provided, & to look at the statutes in pari materia 
as a incaus of explaining this statute. ... We 
shall not refer to the Report of the Real Property 
Comrs., published shortly before the passing of 
this Act... not conceiving that we can legiti- 
mately do so (PoLLock, C. B.). 

(2) The title of the Act . . .is certainly no part 
of the law &, in strictness, ought not to be taken 
into consideration at all (POLLOCK, C.B.) 

(3) The preamble is undoubtedly a part of the 
Act & may be used to explain it, & is, as LorD 
CokE says, ‘‘a key to open the meaning of the 
makers of the Act, & the mischiefs it was intended 
to remedy ”; but, on the other hand, although it 
may explain, it cannot control] the enacting part, 
which may, & often docs, go beyond the preamble 
(PoLLocgk, C.B.).—SALKELD v. JOHNSON (OR JOHN- 
STON) (1848), 2 Exch. 256; Cripps’ Church Cas. 148; 
3 New Mag. Cas. 48; 18 L. J. Ex. 89; 11 L. T. 
O.S. 180; 12J3.P.325; 154K. R. 187; subsequent 
proceedings (1849), 1 Mac. & G. 242, L. C. 
Annotations :—-.1s to (2) Refd. Shrewsbury v. Scott (1859), 

6c. B. N.S. 1. Generally, Mentd. Toymbeo v. Brown 

(1848), 3 Exch. 117; Wilson v. Eden (1854), 23 L. J. Ch. 

105; Esdaile v. Payno (18385), 52 L. T. 530; Harper v. 

Hedges, (1923] 2K. B 314. 

120. —-—-.]—Re LAMENAUDE'S. PATENT, 
2:15, post. 

121. —-— Motives of legislature.]|—It is never, 
as it seems to me, very safe ground, in the con- 
struction of a statute, to give weight to views of its 
policy, which are themselves open to doubt & 
controversy (LORD SELBOURNE, C.).—MUNICIPAL 
BUILDING SocreETy v. Kent (1884), 9 App. Cas. 
260; 531. J. Q. B. 290; 51 LT. 6; 32 W.R. 
681, H. L. 


Annotations :—-Mentd. French v. Municipal Permanent 
Bldg. Soc. (1884), 53 L. J. Ch. 7433 Western Suburban 
& Notting Hill Permanent Benefit Bldg. Soc. v. Martin 
(1886), 17 Q. B. D. 609; Buckle v. Lordonny Ussr} 56 
L. J.C 


No. 


h. 437: Fee Royal Liver Friendly Soc. (1887), 35 
Ch. D. 332; Walker v. General Mutual Bldg. Soc. (1887), 
36 Ch. D. 777; Municipal Permanent Investment Bldg. 
Soe. v. Richards (1888), 39 Ch. D. 372; Re Knight 
Tabornacle Permanent Bidg. Soc, (1891), 64 L. T. 204 ; 
Norton v. Counties Conservative Permanent Benefit Bldg. 
Soc., [1895] 1 Q. B. 246; Crosfield v. Manchester Ship 
Canal Co., [1904] 2 Ch. 123. 


122. .|—‘‘I prefer to say nothing as 
to some opinions expressed in the Ct. of Appeal 
RR 2 
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Sect. 1.—Functions of court: Sub-sect.2, A. & B.; 
sub-sect. 3. | 


with regard to this Act & the motives supposed to 
have actuated those who passed it (LORD LORE- 
BURN, C.).—-CONWAY v. WADR, (1909) A. C. 508 ; 
78 L. J. K. B. 1025; 101 1... T. 248; 25 T. 1. QR. 
779; 53 Sol. Jo. 754, H. L. 


Annolations :—Retd. Dallimore ». Williams & Josson (1914), 
30 T. L. RR. 432, Mentd. Sanken v. Busnach (1912), 28 
T. L. I. 615; Vacher v. London Soc. of Compositors, 
{1912] 3 K. Lb. 547; _ Serutton v. Lowis (1913), Limes, 
Jan. 16; Larkin v. Long, [1915] A. C. 814; Pratt v. 
British Medical Assocn., [1919} 1 K. 14. 244; Valentine 
v. Hyde, [1919] 2 Ch. 129; Davies v. Thomas, [1920] 
2 Ch. 189; Hodges v. Webb, [1920] 2 Ch. 70: Ware & De 
Freville v. Motor ''rade Assocn., [1921] 3 K. B. 40; White 
ve euley, [1921] 1 Ch. 1, Sorrell v. Smith, [1925] A. Cc. 


123. —— ~——.]—R. v. Wesr Riwina oF 
YORKSWIRE County Councir, No. 135, post. 

124. —— }—VacuER & Sons, Lro. r. 
Lonpon Soctrery or Compostrors, No. 54, ante. 

125. —-—-.]|—As I have often had occasion 
to observe in this TTouse, it is no duty of ours to 
speculate on the reasons which may have influ- 
enced Parliament, largely for the good reason that 
we do not know them (LORD JIALDANR.). 
Murray v. INLAND REVENUE ComRrs., as reported 
in [1918] A.C. 541; 119 L. T. 258, TL. L. 


Annotation :~—Mentd. Northumberland »v IT. Rk. 
{1920] A. C, 825. 











Coimrs., 


B. Proceedings in Parliament. 


126. Cannot be referred to.J-—-The sense & 
meaning of an Act of Parliament must be collected 
from what it says when passed into a law; & not 
from the history of changes 1t underwent in the 
House where it took its rise. That history is not 
known to the other House, or to the Sovercign 
(WILLES, J.).— MInnar v. TAYLOR (1769), £ Burr. 
2303 3; 08 Ih. K. 201 
Annotations :—Consd. Cuird +. Simo (1887), 12 ant Cas, 

326; Rhondda's Clalm, [1922] 2 A. (. 339 entd. 

Boulton v. Bull (1795), 2 Hy. BL 463, Beckford v. Hood 

(1798), 7 Term Rep. 620; Whittingham v. Wooler (1817), 

2 Swan. 428; Abernethy v Hutchinson (1825), 1 1. & Tw. 

28, Barnett », Glossop (1835), 1 Scott, 621; Chappell v. 

Purday (1841), 4 Y. & C. Ex. 485; Colburn v. Simms 

» 2 Haro, 643; Chappell «. Purday (1845), 14 

M. & W. 303; Prince Albert v. Strange, A.-G. v. Strange 

(1849), 2 Doe G. & Sm. 652; Novello v. Sudlow (1852), 12 

C. B. 177; Jefferys v. Boosey (1854), 4 H. L. Cay. 815; 

Cumberland v. Copeland (1861), 7 H. & N. 118; Reade wv. 

Conquest (1861), 9 C. B. N.S. 75653 Vhilip 2. Donnell, 

{1907} 2 Ch. 577; Munsell +. Valley Printing Co., [1908] 

2 Ch. 441; Monckton v. Gramophone Co. (1912), 106 

L. T. 84; Moore Filter Co. v. Great Boulder Propriotary 

Gold Mines (1921), 38 R. P. CG. 239; Performing Tught 

Soc, v. London Theatre of Varictics, [1921] A.C 1 

127. -|—We were pressed with the history 
of the introduction of this clause into the statute 
in its passage through Parliament. We cannot, 
however, take judicial notice of such facts, even 
if they were capable of being correctly ascertained. 
The law must be interpreted by the general rules 
of construction, & we cannot travel out of its 
language in search of any supposed intention 
(LorRD DENMAN, ('.J.).~-R. v. CAPEL (1810), 12 








STATUTES. 


Ad. & El. 382; 4 Per. & Dav. 87; 91. J. M. C. 
65; 45. P.378; 4 Jur. 886; 113 KB. R. 857. 
Annotati :—Mentd. li. v. Westbrook (1847), 10 Q. B. 
178: ee Lamberhiurst. Tithe Commutation Rent 
Chargos (1858), I. B. & H. 1; Staley v. Castleton Overseers 
(1864), 5 B. & S, 505; Lianrhaiadr-yn-Mochnant Over- 
seors & Lilanfyllin Union Assmt. Com. v. St. Asaph (1896). 
15 W. RR, 223. ; ; 
128. J—In construing an Act of Parlia- 
ment, we cannot go into what was said in either 
House of Parliament before the Act was passed 
(Lonp DENMAN, O.J.).—R. v. WHITTAKER (1848), 
as reported in 2 Car. & Kir. 636. 
Sly ash :~—Mentd. RK. v. May & Darling (1851), 5 Cox, 
C. C. 176. 





129. ——.J)—Bpinspuran & DaLKerry Ry. Co. 
v. WAUCHOPE, No. 1695, post. 
130. -——.J—(1) In a criminal statute you must 


be quite sure that the offence charged is within the 
Ietter of the law (PornLocKk, C.B.) 

(2) In construing the statute it is our duty to 
ascertain the true legal meaning of the words used 
by the Legislature, & to collect the intention from 
the language of the statute itself, either the pre- 
amble or the enactments, & not to make out the 
intention from some other sources of information & 
then construe the words of the statute so as to 
mect the assumed intention. ... We cannot, & 
ought not, even if the matter before us seemed to be 
witlun the mischief which it is supposed the statute 
was meant to remedy, to deal with it as a crime 
unless it be plainly & without doubt included in the 
language used by the legislature (PotLocKk, C.B.). 

(3) In order to know what a statute does inean, 
it is one important step to know what it does not, 
inean, then that which it is suggested or supposed 
to be what if does mean must be consistent & in 
harmony with what it is clear that it docs not. 
mean, What it. forbids must be consistent with 
What it permits (POLLocK, C.B.). 

(4) Neither this ct. nor anv other et. can con- 
strue any statute & least of all a criminal statute, 
by what counsel are pleased to tell us were altera- 
tions made in committee by a member of Parlia- 
ment who was ‘no friend of the bill.’ even though 
the journals of the Ilouse should give sore 
sanction to the proposition (POLLOCK, C.B.). 

(5) When two intents are mentioned, & they are 
put in the alternative thus, with intent to do such 
a thing or with intent to do another, the obvious & 
the grammatical mode of reading the clause would 
be, to make the two intentions the alternatives 
(PotnocKk, ©,.B.)—A.-G. vv. Stnuem (1864), 2 
I. &C. 131; 881.5. Ax. 92; 10 Jur. N.S. 262 ; 
12 W. RB. 257; 159 EB. R. 1783 sub nom. R. v. 
Sinuim.,. Tak ALEXANDRA, 3 New Rep. 290; 11 
L. T. 223; 2 Mar. I. CC. 1003; on appeal, 10 H. L. 


Cas. 704, Hi. Ih 

Annotations :—.18 to (1) Refd. Unwin v. Clark (1866), 7 
B. & 8.400. Cencrally, Retd. Rov. West Riding of York- 
shire County Council), (1906) 2 K. B. 676. Mentd. R. v. 
Stephens (1866), 7 B. & S. 710: Waterhouse v. Gilbert 
(4885), 15 Q B.D. 5693 Darlow xv, Shuttloworth, [1902] 
1 K. BB. 721; National Telephone Co. v. Postmaster- 
General, [1913] 2 K. B. G14. 
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126 i. Cannot be referred to.) — 
SMILES wv. BELFORD (1877), 1 A. JR, 
436; 1 Cart. 576.—CAN. 


126 ij. —---~.}—The reports of debates 
in the House of Commons are not 
appropriate sources of information to 
assist in the interpretation of language 
used in the statute.—GossKLIN v. R, 
(Que.) (1903), 33.8. c. R. 255: 28 
C. L. T. 210.—CAN. 

126 tii. ——.]—For the purpose of 
ascertaining the intention of the 
legislature in passing an Act, where 
that intention, so far as can be gathered 
from the Act itself, appears doubtful, 


it in not, permissible to refer, for this 
purpose, to the various fortis in which 
the Bill was brought before the logis- 
Jatiire.— SWAIK Moosa v. SHAK ESSA 
(1884), TE. LR. & Bora. 241.—IND., 
126 rv. -}—In construing a statute 
the ct. cannot refer to the statement 
of objects & reasons attached to a Bill 
or to the report of a Sclect Committee, 
or to the debates of the legislature, 
but. can only look to tho atatute itself.— 
KADIR BAKHSH tv. BHAWANI PRASAD 
(1892), 1. L. R. 14 AN. 145.--IND. 


126 v. -.}—Proceedings of the 
Jegislature cannot be referred to as 
legitimate aids to the construction of 
an Act.—R. v. Sri Caurn CHuNGoO 





(1895), I. Tu. R. 22 Cale. 1017.—IND. 

126 vi. ——~-.]-—R. v. BAL GANGADHAR 
TIWAK & KESNAR MAADER BAL (1897), 
I. L. R. 22 Bom. 112.—IND. 

126 vii. --—.]—-In interpreting o 
statute the intention of the legislature 
can be collected from no other evidence 
than the statute itself, & evidence of 
language used at the debate of the 
legislature at the enactment — 1s 
inadinissible.—Bok v. ALLEN (1884), 
18. A. Rh. 119.—S, AF. 

126 viil. .)--The ct. cannot go 
behind a statute as printed or Investi- 
gate tho proceedings of the legislature. 
—OCOLONIAL SECRETARY v. BAKER 
(1885), 6@N.L. R, 111.—S. AF. 





Part JIJ.—InvrEerpreration. 





131. -]—We cannot assume a mistake in an 
Act of Parliament. ... We must construe Acts 
of Parliament as they are, without regard to 
consequences, except in those cases where the 
words used are so ambiguous that they may be 
construed in two senses, & even then we must not 
regard what happened in Parliament, but look to 
what is within the four corncrs of the Act, & to the 
grievance intended to be remedied, or, in penal 
statutes, to the offence intended to be corrected 
(GROVE, J.).—RicHARDS v. McBrIDE (1881), 8 
Q. B.D. 119; 51 L. J. M.C. 15; 45 L. T. 677; 
46 J. P. 247; 30 W. BR. 120, D. ©. 

Annotation :-—Refd. 1. v. Dibden, [1910] P. 57. 


182. -|—SoutTH EASTERN Ry. Co, v. RAIL- 
way Comrs. & FIASTINGS Corrn. (1881), as reported 
in 501. J. Q. B. 201, C. A 
Annotations : -Mentd. Dublin Whiskey Distillory Co. v. 

Mid. G. W. My. of Ireland Co. (1881), 4 Ry. & Can. Tr. Cas. 

32; G.W. Ry. v Railway Coinrs. (1881), 7 Q. B.D. 182; 

Huddersfield Corpn. & Hudderstield Chamber of Commerce 

v. GN. Ry. & M.S. & L. Ry. (1881), 3 Ry. & Can. Ir. 

Cas. 564; Beeston Brewery Co. v. Mid. Ry. (No. 1) 

(1885), 5 ty. & Can. Tr. Cas, 53; Ghrardot, Flin v. Mid, 

Ry. (No. 2), Beeston Brewery Co. v. Mid. Ry. (No. 2) 

(1885), 5 Ry. & Can. ‘Tr. Cas. 60; Newry Navigation Co. v. 

G. N. Ry., lreland (1889), 7 Ry. & Can. Tr. Cus. 176; It. 

v. Railway Comrs. & Duistington Iron Co. (1889). 22 

Q. HK. D. 642; Winsford J. 8 uv. Cheshire Lines Committee 

(1890), 24 Q. B.D. 4563 Row. G. W. Ry. (1893), 62 L. J. 

Q. B. 572; VYDarlaston L. B. v. L. & N. W. Ry., [1804] 2 

Q. B. 694; Glamorganshire County Council vu. G W. ly. 

(1894), 8 Ry. & Can. Tr, Cas, 196; West Ham Corpn. v. 

G. KE, Ry. (1895), 9 Ky. & Can. Tr. Cas. 7; Milner v. G.N. 

Ry., [1900] 1 Q. B. 795; Cowan vw. N. B. Ry. (No. 2) 

(1901), 13 Rv. & Can. Tr. Cas. 96; Metropolitan Water 

Board ». L., B. & S.C. Ry., (1910) 2 K. B. 890; N. i. 

Ry. v. Ferens (1911), 15 Ry. & Can. Tr. Cas. 17; Leek 

UL. D.C. v. North Staffordshire Ry. (1913), 15 Ry. & Can. 

Tr, Cas. 105; County Hotel & Wine Co. 7, 1. & N. W. 

Ry., (1918) 2 K. B. 251; Nottingham Corpn. v. Mid. 

ity. (1922), 128 L. T. 539, 

183. ———.]—CENTRAL WALES & CARMARTHEN 
JUNCTION Ry. Co. v. LONDON & Norri WESTERN 
Ry. Co. & Great Western Ry. Co. (1883), 4 
Ry. & Can, Tr. Cas. 211. 

Annotation -—-Mentd. G.W. Ry. Severn & Wye & Severn 
Bridge Ry & Mid. Ry., Severn & Wye & Severn Bridge 
ae vu. G. W, Ry. (No. 2) (1887), 5 Ry. & Can. Tr. Cas. 

0. 

134, -|—It may be stated generally that 
Parliament in passing a private Act looks to the 
public advantage & security, & also looks to the 
interference with private rights ... if has been 
said that the particular provisions may rather be 
regarded as words of contract to which the Legis- 
lature has given its sanction than the words of the 
Legislature itself... . I concur with the language 
of Firzaisppon, I..J. that we “ cannot interpret the 
Act by any reference to the bill, nor can we 
determme its construction by any reference to its 
original form’? (LORD JIALSBURY, (.).—ILeRRON 
v. RATHMINES & RATHGAR IMPROVEMENT COMRS., 
[1892] A. C.498 ; 67 1.. 'T. 658, H. 1. 

Annolations :--Mentd, Ficlden v. Morley Corpn. (1898), 14 
tT. L. R. 566; The Johannesburg, [1907] P. 65; A.-G. v. 
Frimley & Farnborough Water Co., [1908] 1 Ch. 727; 
a v. Darnet District Gas & Water Co. (1909), 101 L. T. 

1. 

135, ——-.]—Both sides sought to refer to what 
passed in Parliament as supporting their respective 
contentions as to the meaning of the enactinent, 
but such evidence was, of course, inadmissible 
(COLLINS, M.1t.).---R. v. Wrest RIDING OF YORK- 
SHIRE CounrTy CouNCIL, [1906] 2 K. B. 676; 95 
I. T. 248; 70 J. P. 451; 22 T. L. R. 7533 4 
L. G. R. 992; sub nom. Rov. YoRKsSHiRE ( W. 2.) 
County CounciL, Be pp. A.-G. & Boarvb or 
Epucation, 75 L. J. KK. B. 088, C. A.3 on appeal, 





PART III. SECT. 1, SUB-SECT. 3. 


n. Relevancy to question of prohibi- 
tion.J—No misinterpretation, actual or 


apprehended, of a statute, is relevant 
to the question of prohibition unless 
the misinterpretation itself gives juris- 
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nom. A.-G. v. West RIDING OF YORKSHIRE 


JOUNTY CouncInr, [1907] A. C. 29, H. L. 

Annotations :-~Mentd. Wilford v. West Riding of Yorkshire 
County Council, [1908] 1 K. B. 685; RK. v. Board of 
Kducation, {1909} 2 K. B. 1045; Gillow v. Durham County 
ee ee A. C. 64; Martin v. Eccles Corpn., [1919] 


136. .|—It is well established that in a ct. of 
law the motives which influenced the Legislature 
In passing any particular enactment or the pur- 
poses or objects it desired to effect can only be 
legitimately obtained from the language of the 
enactment itself viewed through the light of the 
circulnstances in reference to which that language 
was used. The reports of the debate leading up 
to the passing of it cannot be looked at (LORD 
ATKINSON).-—}IOLLINSHEAD vu. HAZLETON, [1916] 
LA. C, 4283 85 L. J.P. 0.60; 1141. T. 292; 82 
T.L. R.1773 [1916] 1. B. R. 85, H. L. 


Annotation Menta. Hamilton v. Caldwell (1919), 88 L. J. 


137. -|--The words of the statute are to be 
construed so as to ascertain the mind of the legis- 
lature from the natural & grammatical meaning of 
the words which it has used, & in so construing 
them the existing state of the law, the mischiefs 
to be remedied & the defects to be amended, 
may legitimately be looked at together with the 
general scheme of the Act (LORD BIRKENHEAD, C.). 

(2) The debate upon the bill, the fate of amend- 
ments proposed & dealt with in committee of 
either House cannot be referred to, to assist in 
construing the language of (he Act as ultimately 
passed into law with the royal assent (LORD 
WRENBURY).—RUONDDA’S (VISCOUNTESS) CLAIM, 
{1922} 2 A. ©. 339; 92 L. J. P.O. Shs 128 L. T. 
155; 38 T. L. R. 759; 66 Sol. Jo. 630, H. L. 











Sup-secr, 3.—AS TO MISINTERPRETATION OF 
STATUTES. 

138. Duty of court to correct erroneous inter- 
pretations.|—]f the construction put upon a statute 
is manifestly erroneous, we are bound to give it the 
true construction, though I admit that, where the 
matter is doubtful, the ct. would from what may 
be called the courtesy due to another ct. of co- 
ordinate jurisdiction, pay attention to its decisions 
(PoLLocK, C.B.).—-CUMBERLAND v. COPELAND 
(1861), 711. & N. 118; 31 L. J. Ex. 19; 158 E.R. 
41653 on appeal (1862), 1 TE. & C. 194, Hx. Ch. 

139. Misinterpretation by government depart- 
ment or local authority—In exercise of statutory 
powers-—Validity of Statutory Rules & Regulations.] 
—(1) The Board of Trade made certain rules 
known as the Register of Patent Agents Rules, 
1889, which were laid before Parliament & no 
objection was taken to them within the forty days 
specified by the principal Act. They provided 
(inter alia) for the mode by which a patent agent 
practising before the Act of 1888 should be entered 
in the register; & also for the payment of an 
entrance fee, & an annual fee by all patent agents 
continuing on the register, & for crasure from the 
register of the name of any person whose annual 
fee was not paid :—Held: the rule having been 
laid before both Houses of Parliament for forty 
days without being annulled were of the same 
effect. as uf they were contained in the statute, & 
as long as they remained in force it was not com- 
petent to question their authority. 

(2) If a ct. of justice, before whom all these 
questions must ultimately come, considers that 


diction.—2?e LOYSTON PaRK Supn- 
DIVISION & STKELTON CorPN. (1913), 28 
O. L. R. 629; 4 O. W. N. 1273.—CAN, 
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Sect. 1.—Functions of court: Sub-sect. 3. Sect. 2: 
Sub-sect. 1.] 


certain rules are rules which do not come within 
this sect., in my opinion they would be wlira vires, 
& it would be the duty of the ct. not to regard 
them as operative (LoxD Morris).—PATENnt 
AGENTS INSTITUTE v. Lockwoop, [1894] A. C. 347 ; 
63 L. J. P.C. 75; 711. T. 205; 10 T. L. R. 527; 
pent d H. L. ‘ 

nnotations -—As to (1 ‘ , 

eta le Cant Tester, Sen, 4A 

Sol. Jo. 682; Baker v. Willlams, [1898] 1 Q. B. 23; Devon- 

yore Corpn. v. Tozer, (1902) 2 Ch. 182; Brightman v. 


ate (1919), 35 T. L. It. 209: Barwick ». 8. BE. & C. R 


{1920} 2 H.- 387: ‘Binimonds v. Newport. Abercaca 


Black Vein Steam Coal Co., [1921] 1 K. B. 616; Rt. v. 

Electricity Comrs., Hr p. London Electricity Joint 

Committee Co. (1920), Ltd., (19241 K.B.171. Generally, 

Mentd. Starey v. Graham (1899), 47 W. R. 392; Stephens 

v. Chown, Stephens v. Clark, [1901} 1 Ch. 894. 

140. .|—By virtue of Hducation 
Act, 1902 (c. 42), s. 7, the local education authority 
Is, in respect: of a non-provided school, under the 
obligation of maintaining it as it was when the Act 
came into force, that is, as a complete school for 
children of all school ages, & giving instruction in 
all branches, classes, or standards for the time 
being taught in public elementary school, subject 
to the power of the local education authority to 
vary from time to time the syllabus or details of 
instruction. The power of control, & the power 
to give directions as to secular instruction in such a 
school possessed by the local education authority, 
do not include a power to direct a discontinuance 
of the giving of secular instruction altogether to 
individual scholars or to scholars of a particular 
age, or to all scholars who have attained a certain 
degree of efficiency, but have not completed 
their school career. If, therefore, such a direction 
is given so as to alter the fundamental character 
of the school & frustrate the object for which it 
was funded, it is ultra vires, & the Board of Hduca- 
tion has no jurisdiction to decide that it is intra 
vires. A dispute between the local education 
authority & the managers of a non-provided school 
in respect of which such a direction which is thus 
ulira vires has been given does not arise under 
Education Act, 1902 (c. 42), 5. 7, alone, & is not 
excluded from the jurisdiction of the ct. by sub- 
sect. 3 of sect. 7. 

I come to the conclusion that no question here 
has arisen which excludes the jurisdiction of the ct. 
(CHANNELL, J.).—-WILFORD v. WEST RIDING OF 
YORKSIURE COUNTY COUNCIL, [1908] 1 K. B. 685 ; 
77L. J. K. B. 4386; 98 L. I. 670; 72 J. P.107; 24 
T. L. R. 286; 61. G. R. 244; sub nom. WALFORD 
ae Ripina County Councit, 52 Sol. Jo. 
Annotations :—-Apprvd. R. v. Board of Education, [1910] 2 

Sete 165. Refd. Martin v. Eccles Corpn., [1919] 1 Ch. 


141. -.|—Education Act, 1902 
(c. 42), s. 7 (3), which provides that “if any 
question arises under this section between the 
local education authority & the managers of a 
school not provided by the authority that question 
shall be determined by the Board of Education,” 
docs not enable the Board of Education to legislate, 
& if its decision is based upon a wrong interpreta- 
tion of the Act such decision is not final, & it is 
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(3) What remedy the Parlla- 


STATUTES. 


competent to the ct. in an action, notwithstanding 
that decision, to do what is right between the 
parties; but in all matters of fact not involving 
a wrong construction of the statute the decision 
of the Board of Education is final.—R. v. Boarp 
oF Epucation, [1910] 2 K. B. 165; 79 L. J. K. B. 
595; 74 J. P. 259; 8 L. G. R. 549; sub nom. 
R. v. Boarp or Epucation, Ex p. SWANSEA, 
OxFoRD STREET (CHURCH OF ENGLAND) SCHOOL 
MANAGERS, 102 L. T. 578; 26 T. L. R. 422, C. A. 
affd. sub nom. Boarp OF EDUCATION v. RICE, 


[1911] A. C. 179, H. L. 

Annotations :-—Consd. Dyson v. A.-G., [1911] 1 K. B. 410; 
R. v. Port of London Authority, Hx p. Kynoch, [1919] 
1K. B.176; R. v. Electricity Comrs., /r p. Kaling B. C, 
(1922), 128 L. T. 100. Refd. R. v. Metropolis Polico 
Comr., Ie py. Holloway (1911), 75 J. P. 490; R, vw, 
Customs & Exciso Comrs. [1913] 3 K. B. 483; L. G. 
Board v. Arlidge, [1915] A. C. 120; Ii. v, Amphlett, 
(1915] 2 K. B. 223; Cassel v. Inglis, [1916] 2 Ch. 211; 
De Vérteuil v. Knages, [1918] A. C. 557; West Suffolk 
County Council v. Olorenshaw (1918), $2 J. P. 292; 
Weinberger v. Inglis, [1919] A. C. 606; KR. v. Housing 
Appeal Tribunal, (1920] 3 K. B. 334; Kvercett v. Griffiths, 
‘Toe 1 A. CG. 631; Teitzes De Marienwert wv. 
Austrian Property Administrator, oat 2 Ch. 282; 
R. v. Electricity Comrs., Ax p. London i eit. Joint 
Committee Co. (1920), Ltd., [1924] 1 K. B. 171; Roberts 
». Hopwood, [1925] A. C. 578; Sbort v. Poole Corpn., 








{1926] Ch. 66, Wigg v. A.-G. of the Irish Freo State 
(1927), 96 LJ. PLC. 88. 
142, —— .|—By regulations made by 


the Home Scerctary in 1904, under Factory & 
Workshop Act, 1901 (c. 22), s. 79, after reciting 
that the processes of loading & unloading any ship 
in dock had been certified to be dangerous, it was 
provided that the means of access between the 
ship & the shore for the usc of the persons employed 
should, subject to certain qualifications, be a 
gangway of the kind therein described, & that it 
should be the duty of the owner, master, or officer 
in charge of the ship to provide the prescribed 
mneans of access :—I/eld: the regulations, in so far 
as they imposed upon the owner of the ship the 
duty of providing a safe means of access, were not 
inconsistent with the provisions of the Act: & were 
intra vires.—MACKEY v. Monks (JAMES HENRY) 
(Priesron) Tvrp., [1918] A.C. 593; 871.5.P. CC. 28; 
118 L. T. 65; 825.2P.105; 34. LR. 34, ID. L. 
Misinterpretation by inferior court—-Whether 
ground for prohibition.|—See Crown PRACTICE, 
Vol. XVI, p. 381, Nos. 2187-2189. 
To county court.|—See CouNTY 
Courts, Vol. XIITI., p. 549, Nos. 1042-1046. 
Whether ground for mandamus — To 
magistrates.|—See MAGISTRATES, Vol. XXXIII., 
p. 423, No. 1357. 











SEcT. 2.—RULES OF INTERPRETATION. 
Sus-secr. 1.—IN GENERAL. 

Statutory rules of interpretation.]— See Sect. 3, 

ost, 

143. Statement of rules.]|-—For the sure & truc 
interpretation of all statutes in general, be they 
penal or beneficial, restrictive or enlarging of the 
common law, four things are to be discerned & 
considered : (a) What was the common law before 
the making of the Act; (6) what was the mischief 
& defect for which the common law did not 
provide; (c) what remedy the Parliament has 


commodo, & to add force & life to the 


143 i. Statement of rules.J—For the 
sure & true interpretation of all statutes 
in gencral (be they penal or beneficial, 
restrictive or onlarging of the common 
law), our things are to be discerned & 
considered, (1) What was the cominon 
law hefore the making of the Act. 
(2) What was the mischief or defect 
for which the common law did not 


ment hath resolved & appointed to 
cure the disease of the Commonwealth. 
(4) The true reason of the remedy, & 
then the office of all the judges is 
always to make such construction as 
shall suppress the mischicf & advance 
the remedy, & to ean pres subtile 
inventions & evasions for tho con- 
tinuance of the mischief & pro privato 


cure & remedy according to the true 
Intent of the makers of the Act pro 
bono publico.—KOMNICK SyYsTim SAND- 
ATONE BrRICK MACHINERY Co. 
BRITISH COLUMBIA PrEsskp Brick Co. 
on C.) (1918), 56 &. CG. R. 539, 545.— 


o. Difference between English & 


French versions of Quebec statutes.}— 
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resolved and appointed to cure the disease of the 
commonwealth; & (d) the true reason of the 
remedy (per CuR.).—HEYDON’s CASE (1584), 3 Co. 
Rep. 7a; 76 EB. R. 637. 


Annotations :—Consd. Warburton v. Lovoland (1832), 6 
BU. N. 8.13; A.-G. v. Walker (1849), 3 Exch. 242. Apld. 
Miller v. Salomons Ui8oe). 7 Exch. 475. Consd. A.-G. v. 
Sitlem (1863), 2 H. & C. 431; Peck v. North Stalfordshire 
Ry. (1863), 10 H. L. Cas. 473. Distd. R. v. Silim, The 
Alexandria (1864), 3 New Hep. 299. Apld. Easton v. 
Richmond sa AES Board (1871), L. l. 7 Q. B. 69. Consd. 
kt. v. Castro (1874), L. BR. 9 Q. RB. 350. Expld. River 
Wear Comrs. v. Adumson en 2 App. Cas. 748, Consd. 
R. v. Holbrook (1878), 4 @. B.D. 42; Harding v. Preece 
(1882), 9 Q. B. D. 281; Bradlaugh’v. Clarke (1883), 8 
App. Cas. 354; Re Leavesley, {1891] 2 Ch. 1. Apld. 
Kastman Photograpbic Matoriuls Co. v. Comptroller 
General of Patents, [1898] A. C. 571. Consd. A.-G. v. 
Metropolitan Electric enn Co., 11905] 1 Ch. 24 5 Conway 
v. Wade, [1908] 2 K. B. 844; O’Grady v. Wilmot, [1916] 
2 A.C. 231; Banbury v. Bank of Montreal, [1918] A. C. 
626; British-American Tobacco Co. v. Jones (1925), 134 
L. T. 405. Refd. Bicknel v. Tucker (1612), 2 Brownl. 
153; Fawkencrs v. Bellingbam (1627), Cro. Car. 80; 
James v. Tutney (1639), Cro. Car. 532; A.-G. v. Andrew 
(1655), Tard, 23; Pelton v. Harrison, [1891] 2 Q. 3B. 
422; Re Mayfair Property Co., Bartlett v. Mayfair 
Property Co, [1898] 2 Ch. 28; Sadler v. Whiteman, 
{1910} 1 K. LB. 868; A.-G. ». Brown, [1920] 1 K. B. 773; 
Nicolle v. Nicolle, [1922] 1 A. C. 284. Mentd. Worcester’s 
Case (1606), 6 Co. Rep. 37a; Leo vw. Brown (1617), Poph. 
128; Rowden v. Maltater (1621), Cro. Car. 42; Harrington 
2. Smith (1658), 2 Sid. 73; Beckman v. Maplesden 
(1662), O’Bridz. 60; Wolferstan v. Lincoln (Bp.) (1763), 
2 Wis. 174; Doe d. Wightwick v. Truby (1774), 2 Win. 
Bl. 9133 Doe d. Tunstill » Bottriell (1833), 5 B & Ad, 
131; Crofts o, Middleton (1856), 8 De G. M. & G. 192; 
Bruce v, Ailesbury, [1892] A. C. 356; Hunting v. Matthews 
ee 11 L. G. R. 723 ; Dobb v. Dobb (1918), 87 L. J. Ch. 
144. Construction a matter of law.) —In ex- 

planing an Act of Parliament, it is impossible to 

contend, that evidence should be admitted; for 
that would be to make it a question of fact m place 
of a question of law. The judge is to direct the 
jury as to the pomt of law, & in doing »o, must 
form his judgment of the meaning of the legis- 
lature in the same manner as if it had come before 
him by demurrer, where no evidence could be 
adinitted (Hyriu, C.B.).—-A.-G. vu. Cast-PLatis 
GLASS Co, (1792), 1 Anst. 89; 145 H.R. 793. 
Annotation :--Mentd. Shore v. Wilson (1842), 9 Cl. & Fin. 


35d. 


145. -|—The meaning of words in an Act of 
Parhament. is a question of law, not a matter of 
evidence (Potuock, C.B.).—MAson v. BIBRY 
(1864), 2 1. & C. 881; 33 1. J. M. C. 105; 12 
W. RR. 3823 159 E.R. 365. 

Annotations + ~Mentd. R. v. Lilley, Ir p. Naylor (1910), 104 

~T. 773 Rew. Braithwaite, (1918) 2 K. B. 31g. 

146. Construction according to rule of common 
law.]|—Judges have always expounded general 
statutes according to the rules of the common law. 
~——HARBERT’S Case (1584), 3 Co. Rep. lib; 76 
E.R. 647. 

Annotations . —Mentd. Cecil’s Caso (1597), 7 Co. Rep. 18b; 
Garnon’sk Case (1598), 5 Co. Rep. 88a; Rooke'’s Case 
(1598), 5 Co. Rep. 99b; Drury’s Case (1610), 8 Co. Rep. 
141b; Waldron v. Viears (1622), Palm. 283; Coke’s 
Case (1623), Godh, 280; R. v. Hampden (1037), 3 State 
Tr. 826; Fowle v. Doble (1674), 1 Mod. Rep. 181; Rv tv, 
Raden (1694), Show. Parl. Cas. 72; Bankers Case (1695), 
Skin. 601 ; Lane. Cotton (1701), 12 Mod. Rep. 472; Gore 
v. Gore (1733), Kel. W. 254; Kent o. Kent (1734), Kel. W. 
394; Galton v. Hancock (1743), 2 Atk. 427; Stileman v. 
Ashdown (1743), Amb. 13; Dyke v. Sweeting (1745), 
Willes, 585; Gorton v. Hancock (1745), Ridg. temp. H. 
301; R. v. Curtis (1750), Park. 95; KR. v. Cotton (1751), 





The English & French versions of former law; if 
Quebec statutes are of equal authority, 
but when a difference occurs between 
the two versions there is uncertainty 
as tu the intention of the legislature 
& one or other the versions must 
prevail according to the following 
rules. If the variance occurs in a 
statute consolidating previous statutes CAN, 
or in a statute founded upon our pre- 
existing law that version must prevail 
which is the more consistent with the 


version shall 


logal 


determine such 


p. Be lores 
CORPN. (Qu 
CAN, 


the variance occurs 
in a statute ee the law that 
revail whi 

consistent with the intention of the 
legislature & the ordinary rules of 
interpretation 
intention.—k. v. 
DAVIDSON (1898), Q. R. 15 5. C, 83.— 


DAVI 
e.) (1897), 27 8. C. R. 539.— 
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Winchelsea (1787), 2 Bos. & P. oa 


Park, 112: Deering v 
B39 assidy v. Stew 


Giles v. Grover (1 ), 9 Bing. 128 ; 


(1841), 2 Scott, N. R. 4832; Hunter v. Hunt (1845), 1 
C. B. 300; Wolmershausen v. Gullick, (1893] 2 Ch. 614 ; 
Ruabon 88. Co. v. London Assce., [1900] A. C. 6; Be 


Darby’s Estate, Rendall v. Darby, {1907] 2 Ch. 465. 

147, j—It is a safe rule of construction 
that statutes made in imitation of the common law 
shall be expounded according to the rules of law in 
like cases.—R. v. DRUMMOND (1746), Fost. 88 ; 
168 BE. RR. 44, H. L. 

148. Construction according to rules applicable 
to other documents.]—It is safer to abstain from 
imposing with regard to Acts of Parliament any 
further canons of construction thanthose applicable 
to all documents (BOWEN, L.J.).—LAMPLUGH v. 
Norton (1889), 22 Q. B. 1). 452; 581. 0. Q. B. 
279; 53 J. P. 389; 37 W. RR. 422; 5 T. LR. 
304, C. A. 

Annotation :---Refd. Woolley & Woolley v. Broad (1892), 66 

L. T. 680. 





149. Construction of other codes.;-—-In con- 
struing a British Act of Parhament, very little 
assistance can be derived from ancient or modern 
codes of other countries; but yet cases have 
occurred & do occur in cts. of law, where, in 
interpreting an Act of Parliament, the context of 
which does not furnish the necessary information, 
or precise meaning, that the assistance of foreign 
codes, from which the principle of that particular 
statute has been borrowed, has been resorted to, 
in order to give the true interpretation of the Act 
(Sir H. JENNER J]'ust).— DRUMMOND 7. PARISH 
(1843), 3 Curt. 522; 7 Jur. 538; 163 BF. 1. 8h2. 
Annotations :—Refd. In the Goods of Hiscock, [1901] I. 783 

Re Wernher, Wernher ov. Beit, [1918] 1 Ch. 339. Mentd. 

Whyste » Repton (1844), 3 Notes of Cases, 97; J the 

(foods of WN (1845), 1 Rob. Eee) 276; Bowles «. Jackson 

(1854), 1 Mee & Ad. 294; Herbert v. Herbert (1855), 

Dea. & Sw. 10; In the Goods of Thorne (1865), 4 Sw. & 

Tr. 836; Jn the state of Donner (1917), 38L T. 1. Tt. 138; 

In the Estate of Gossage, Wood vt. Gossage, [1921] PL 194 ; 

In the Estate of Grey, (1922) 2.140; Le Booth, Buoth vr. 

Booth, [1926] P. 118, 

150. Strict construction of provisions conferring 
benefits on particular class.|—-Statutory  provi- 
sions giving preference to particular creditors must 
be strictly construed.—e JARDINE, Lar op. PLELT 
(1850), 4 De G. & Sm. 56235 19 1. J. Bey. 103° 15 
L.T.0.8.485; 14 Jur. 685; GEE. RK. 750. 
Annotation :- Mentd. Re Aberdein (1896), 13 J. L. R. 7. 

151. Man read as woman.|-—(1) There is no 
doubt that in many statutes “men’’? may be 
properly held to include women (BovILL, C.J.). 

(2) It is a well-known rule in the construction of 
statutes that as they are framed for the guidance 
of the people, their language is to be construed 
in its ordinary & popular sense (Byres, J.).-— 
CHORLTON v. LINGs (1868), L. R. 4 C. PP. 38745 1 
Hop. & Colt. 1; 381, 3.0.12. 25; 19 1. T. 534 5 
382 J. PL. s2t3s sub nom. CuoRLTon v. Lingus, 
ABBOTT?’s CASE, 17 W. RR. 284. 

Annotations :—-As to (1) Consd. Rhondda's Claim, [1922] 2 
A. ©. 339. Refd. Iseresford-Hope v. Sandhurst (1889), 23 
Q. B.D. 793; Nairn ir. St. Andrews University, [1909] 
A. CG. 147: Re Royal Naval School, Seymour v. Tho School 
(1910), 79 L. J. Ch. 366. 9 Generaliyv, Refd. A.-G. v. Liver- 
pool Corpn,, (1922) 1 Ch. 211. Mentd. Chorlton v. Kessler 
(1868), L. Ro 4 C PP. 397; Stowe v. Jolliffe (No, 2) (1874), 
43. 3. Cc. P. 265, De Souza ». Cobden (1891), 65 L. T. 
130; Drax v. Ffooks (1895), 2 T. L. R. 34; Bebb v. Law 
Socicty, [1911] 1 Ch. 286. 


a. Construction of secton—Whole of 
section muat be meen cffect to.) —-MON- 
TREAL LiauT, Hear & Power Co, v, 
CITY OF MONTREAL, [1924] 2 D. L. R. 
605.—_CAN. 

r. Considrration of matters outside 
Act j—In construing an expression of 
doubtful import occurring in a statute, 
the ct. may well have regard to con- 
siderations outside the language of the 
Act.—R. v. ATMARIM (1907), TL. RR, 
31 Bom, 480.—IND, 


ch is the more 


shall apply to 


vy. MONTREAL 
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Sect. 2.— Rules of interpretation: Sub-secis. 1 & 
2, A.] 

152. Plural read as singular.]—In construing a 
statute, plural is to be read as singular whenever 
the nature of the subject-matter requires it (LORD 
SELBORNE, C.).—CONELLY v. STEER (1881), 7 
Q. B. D. 520; 50L. J. Q. B. 326; 45 L. T. 402 ; 
29 W. KR. 529, C. A. 

Annoiotion :—Mentd. Lyons v Tucker (1881), 7 Q. B. D. 

vo . 

Statutory rules of Interpretation.]|—See Sect. 3, 
post. 





SuB-sEcr., 2.—WoRDS CONSTRUED IN THEIR 
ORDINARY MEANING. 
A. In General. 


See DEEDs, Vol. XVIT., pp. 264 et seq. 

153. Statement of rule.|—They ought not to 
make any construction against the express letter 
of the statute for nothing can so express the 
meaning of the makers of the Act as their own 
direct words, for index animi sermo (per Cun.).— 
BeMOrs CASE (1603), 5 Co. Rep. 118a; 77 H.R. 

38. 
Annotations :-~ Mentd. Lovies’s Caso (1614), 10 Co. Rep. 

78a; Bingham & Parkhurst’s Case (1628), Litt. 93; 


Lanyon v. Carne (1670), 2 Wms, Saund, 161; Hool v. 
Bell (1697), 1 Li. Raym. 172, 


154. .J—It is in no instance safe to depart 
from the words of an Act of Parliament, & the 
court never will do it, unless they see most evi- 
dently from the preamble & the context, that to 
construe the words literally, would be to defeat the 
meaning of the Act (Kinyon, C.J.).—R. vu. 
WENSLEY (INHABITANTS) (1703), Nolan, 182; 
5 Term Rep. 1543; 101 E. 2. 88, 

155. .|}—(1) Where the words of the 
statute are clear & unequivocal the ct. is bound to 
interpret & to apply them according to their 
obvious meaning (SIR WILLIAM SCOTT). 

(2) This statute must be understood as com- 
posing a law for the regulation of that [West 
Indian] trade, & shall not be construed to repeal a 
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153i. Statement of rule.J—MarkELy  $PDS Ue 


preted in their ordinary grammatical 
nless there be something in 
the context, or in the object of the 
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former statute by mere inference, when there is 
another subject to which it will apply (Sir WIL- 
LIAM Scorr).—THE Mary (1811), 1 Dods. 68 ; 165 
BH. R. 1235, 

156. .|—It is very desirable in all cases to 
adhere to the words of an Act of Parliament, 
giving to them that sense which is their natural 
import in the order in which they are placed 
(Bayley, J.).—R. v. RAmsGATEe (INHABITANTS) 
(1827), 6 B. & ©. 712; 9 Dow. & Ry. K. B. 688 ; 
4 Dow. & Ry. M. C. 470; 108 E. R. 613 ; sub nom. 
R. v. St. LAWRENCE, RAMSGATE (INHABITANTS), 
51L. J. 0.8. M. C. 69. 

Annotatwn :—Apld. lt. v. Ashley Hay (1828), 8 B. & C. 27. 

157. .}—It is a safe rule of construction 
not to speculate upon the probable intention, but 
to adhere to the words of an Act of Parliament in 
their grammatical & natural sense, unless it appears 
certainly & clearly from the context that they were 
intended to be used in some other sense (PARKE, J.). 
—R. v. DircHuEAT (INHABITANTS) (1829), 9 B. & C. 
176; 4 Man. & Ry. K. B. 151; 2 Man. & Ry. 
M.C.144; 71. 7.0.S.M.C. 110; 109 E.R. 66. 


Annotations :—Refd. R. v. St. Nicholas, Rochester (1834), 
5B. & Ad. 219; kt. v. Westbury on Trym (1857), 7 E. & B. 
444. Moentd. RK. v. St. Mary Kalendar (1839), 9 Ad. & El. 
626; Harris v. Amery (1865), Hop. & Ph. 204. 


158. |—We abide by the words of an Act 
of Parliament, taken in their ordinary & popular 
sense, which is a safe rule of construction (TENTER- 
DEN, C.J.).—R. v. ST. ANDREW THE LESS, CAM- 
BRIDGE (1830), 10 B. & C. 742; 5 Man. & Ry. 
Kk. B. 639; 3 Man. & Ry. M. C.57; 8L. J. O.S. 
M. C. 84; 109 E.R. 626. 

159. .J—It is better to adhere to the plain 
words of the statute, than to force constructions 
(ABINGER, (.B.).—BOTHEROYD v. WOOLLEY (1835), 
1 Gale, 66; 5 Tyr. 522; 41. J. Ix. 153. 

Annotation :— Mentd. Cattloy v. Arnold, Banks v. Arnold 

(1859), 1 John, & I. 651. 

160. -|}—Where I find a statute expressly 
requiring something to be done, & the words of 
that statute are, as they are here, clear beyond all 
doubt, I shall require something extremely cogent 




















153 xvi. -}—In construing any 
Act of Parliament, the rules of construc 
tion are these: first, you must give to 


vw. WOLLASTON (1906), 4C. L. R. 141.— 
AUS. 

153 ii Ryan 0. SYDNEY 
Harspourn TRust Comers (1912), 12 
S.No S.W.91; 29 N.S. W. WL. N. 
15.—AUS. 

153 oni. ] — Ike 
TRADES’ WAGES Boarp 
Tas. L. It. 107.—AUS. 

153 iv. -,J—GRATTAN v. OTTAWA 
ROMAN CATHOLIC SEPARATE SCHOOL 
TRruetToes (1904), 9 O. lL. R. 43335 4 
O.W. RR. 389; 25C. L. T, 104.—CAN, 

153 v. -.}—Where the legislature 
has used in the enactment in question 
language so free from ambiguity & so 
clear & explicit as to leave no doubt 
us to its meaning, the ct. must con- 
slrue the enactment according to its 
expressed iIntention.—R. v. BANK OF 
MONTREAL (1919), 47 N. B. BR. 693 49 
D. L. RR. 288.—CAN. 


158 vi, wE-R. & ALBERTA DVRo- 
VINCIAL TREASURER 0. SANADIAN 
NORTHERN ty. Co. & CANADIAN 
NATIONAL Jiy. Co. (Alta.), (1920] 3 
Cae Rh. 283; 53 D. L. RR. 69 


163 vii. -.-Where the language 
of a statute is so free from ombiguity 
as to leave no doubt as to the intention 
of the legislature, no rules of con- 
struction are applicable.—-R. v7. BANK 
OF MONTREAL (1920), 47 N. B. R. 69; 
49 D. L. R. 288.—CAN, 


153 vini - -—.J—In the construction 
of statutes their words must be inter- 





TAILORING 
(1915), 11 








atatute in which they occur, or in the 
circumstances with reference to which 
they aro used, to show that they were 
used in a special sense different from 
their ordinary grammatica) sense. 
VANCOUVER ISLAND (BP.) v. VICTORIA 
Coren. (B. C.), [1921] 3 W. W. RR. 214; 
59 D. L. R. 399.—CAN. 

153 ix. ~/—-R. & ALBERTA PRO- 
VINCIAL ‘FREASURKR 0. CANADIAN 
NORTHERN Ky. Co., [1923] 3D. L. Rh. 
719; {1923] A. C., 714; [1923] 3 
W. W. RR. 547.—CAN. 

153 x. -.]}-—-CANADIAN DRUG Co.,, 
Lrp. v. LiQUOR Boanrp (N. B.), (1924) 
4D. L. RR. 273.—CAN. 


153 xi. ———-.]— De NAVY LEAGUE OF 
CANADA, HALIFAX BRANCH ASSESS- 
MENT, [1927] 2 D. Le. lt. 184; 59 
N.S. It. 212.—CAN. 


153 xiz. ——.]—GUREEKBULLAH Sine 
KAR v. MOHUN LALL SHAHA (1881), 
ae R. 7 Cale. 127; 8C. L. R. 409.— 


153 xiii. .J—Where it is not sug- 
gested that a word bears any technical 
sense in the context in which it occurs, 
the construction must proceed upon the 
gencral rule that statutes are presumed 
to use words in their popular sense.— 
CURRIMBHOY KBRAHIM % MUNIOGIPAL 
ae (1909), I. L. R. 34 Bom, 496.— 


* 











153 xiv. -J—Kari SINan wv. BR. 
(1912), I. L. R. 40 Cale, 433.—IND. 

153 xv. -1—CAULFIELD 7. Ma- 
GUIRE (18586), 5 I. Ch. HR. 78.—IR. 





every word as far as possible, a meaning, 
& apply it in its proper meaning. But 
secondly, & as corollary to that rule, 
where there are general words of 
description, following an enumeration 
of particular things, such general words 
are to be construed  distributively, 
reddendy singula sngulis: & if the 
general words will apply to some 
things & not to others, the general 
words are to be applied to those things 
to which they will, & not to those to 
which they will not apply: that rule 
is beyond all controversy.—M'‘ NEILL 
». CROMMELIN (1858), 8 IC. L. RK. 
61; 10 Ir. Jur. 297.—IR. 


158 xvil. ~J—If the legislature 
uses language as to the meaning of 
which there could be no doubtif 1t were 
used by an ordinary person, there can 
be no doubt as to its meaning when 
used by the legislature.—SHANAGAN ¥. 
Nee (1905), 24 N. Z lL. RR. 970.— 


153 xviii. .}/—The meaning of 
statutes must not be extended beyond 
the plain effect & necessary implica- 
tion of the language used.—CoLONIAL 
GOVERNMENT 0. GOPPARD (1900), 3 
Buch. A. C. 301.—S. AF. 


153 xix. ——.]— GREENSHIELDS UV. 
AEE EES (1908), 25 S. C. 656.— 





153 xx. ———.]—Youna v. R., [1911] 
Er. D. L. 231.—S8. AF. 

153 xxi. -——-.]—-SELUKA v. SUSKIN & 
SaLkow, [1912] T. P. D. 258.—S. AF. 


Parr Li].—INTERPRETATION. 


to satisfy me that the new rules dispense with the 

proof of the thing thus required (WILLIAMS, J.).— 

SHEARWOOD v. IiAY, WILLS v. LANGRIDGH ee): 

5 Ad. & El. 383 ; 2 Har. & W. 250; 51.5. K. 

246; 111 E.R. 1210. 

Annslitions :—Mentd. Pritchard v. M‘Gill (1837), 2 M. & W. 
380; Martin v. tee (1838), 6 Scott, 268 : W agstaife ‘ 
Sharpe (1838) W. 521; Jones v. Flint (1839), 
Per. & Dav. 5 re Misha oles Aa dl L. J. Q. Be 
155; Varney v. Hickman (1847), 1 . O. S. 248; 
Wright v. Greenroyed (1861), 5 l. T. re 


161. Yo arrive at such conclusion we 
ought to be “quite clear before we deny any word 
its known & natural meaning, that it was not 
intended to be used by the Iegislature in that 
sense ; so far from that being the case here, I do 
not even think it probable that the legislature 
would have excluded steamboats; & 1 have no 
difficulty in saying that the words of the act are 
sufficient to comprehend them (LORD DENMAN, 
C.J.).—TISDELL v. COMBE (1838), 7 Ad. & EL. 788 ; 
3 Nev. & P. K. B. 20; 1 Will. Woll. & JJ. 553 7 
Ju. J. M.C. 483 2 Jur. 3825 112 1. . 667. 
Annotation :-—Refd. Reod v. Ingham (1854), 3 E. & B. 889. 

162. |—Acts of Parhament ought always 
to be construed as using words in their common 
& ordinary sense, unless it appears from the other 
parts of the enactment that an absurdity will 
follow from so doing (PARKE, B.).—BROWN v. 
MAcMILLAN, SAME 2. MacPirrRson (1840), 8 
VDowl. 852; 7 M. & W. 196; Tf. & W. 46; 10 
L. J. Wx. 147; 4 Jur. 1090; 151K. R. 736, 

163. -J—The words are too plain to leave 
any doubt that such an appeal existed under that. 
Act; they cannot be satistied in any other way & 
must not be cut out of the Act (LATTLEDALE, J.). -- 
KR. v. West Ripping oF YorkKsH1rek JJ., Pte Lisks 
(1811), 1 Q.B. 825; 50. P. so45 118 1. R. 1156 ; 
sub nom. Rov. Waestt RIDING OF YORKSHIRE JJ., 

















Hep. lamms, 4 Per. & Dav. 668; 10 L. J. M. C. 
86; 5 Jur 1180. 

164, —-— ~.]—Sussex PrERAGE CASE, No. 569, 
post. 

165. -}—The first & cardinal rule is this, 





is there any plain & evident meaning arising from 
the words used, taking them in their ordinary 
acceptation, in conjunction with known rules of 
grainmar ? If there be no difiiculty in arriving at 
a rational meaning in conformity to these 
principles, there 1s nothing more to be done; 
for nothing is more contrary to sound reason or 
safe principle, than to attempt, by the exercise 
of ingenuity, to attach to words a far-fetched 
meaning, contrary to common sense & common 
perception. .. 

The next step is, upon consideration of the whole 
statute, to determine its character, & espccially 
whether it) be remedial or not. 

It is expedient, where there have been no 
decisions as to the statute in question, to examine 
with care decisions which have taken place as to 
preceding statutes in pari materia; but great 
caution is necessary in the use of such last 
materials, for the minutest diversity of words may 
make a distinction (Dr. LusHInaron).—HUDSON 
v. PARKER (1844), 1 Rob. Eecl. 143; 3 Notes of 
Cases, 236; 8 Jur. 786; 163 E.R. 048. 
ede siseslate :-—Mentd. Faulds v. ererns (1845), 6 Notes 

of Causes Supp. i; Leech », Bates (1849), 6 Notes of Cases, 

699; Bryan v. White (1830), 2 Rob. Keel. 315 ; Thomson 

& Allaway v. Hall (1852), 3 Rob. Kccl. 426; Norton v. 

Bazett (1 gD Dea. & Sw. 259; Charlton v. ” Hindmarsh 

(1859), & Tr. 433; fee the Goods of Gunstan Blake 

v. Blake Ggssy 7 P. D. 102, 

166. -|—We ett give the ordinary sense 
to the words of the Act of Parliament (per CuR.).— 
R. v. BAYLEY (1844), 3 LL. 'T. O. S. 220. 

167. ———.]|—In modern Acts of Parliament, 
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especially in those full of words, the most rear 
construction is the safest.—R. v. Rose (1844), 6 
Q. B. 153; 1 Dav. & Mer. 300; 1 New Mag. Cas. 
63; 1 New Sess. Cas. 272; 13 L. J.M. C. 155; 3 
L. T. O. S. 179; 8 J. P. 807; 8 Jur. 777; 115 
E R. 59. 
Annotation :-—Mentd. R. v. Randall (1855), 4 HE. & B. 564. 
168. -]—In construing all Acts of Parlia- 
ment, it is right to consider in what sense a word is 
generally used, & to resort to any other interpre- 
tation only when it is clearly the object of the 
framers of the Act that the word shall receive a 
more restricted, or a more extensive signification, 
than the term naturally suggests (Sin H. Fusr).— 
FAULKNER v. LITCHFIELD & STEARN (1845), 1 
Rob. Iiccl. 184; 8 Notes of Cases, 511; L. T. 
O. 8.21; 9 Jur. 234; 163 BE. R. 1007. 
Annotations :—Mentd. Liddell ”, Westerton, Liddell v, 
Beale (1857), 29 L. T. 8. 54; Martin v. Mackonochie, 
Klamank v. Simpson (1868), L. Tt. 2 A. & EB. 116 ; ‘. 
Jumes Norland (Vicar, etc.) v. Parishioners of Same, [1894] 
P. 256; St. Luke’s, Chelsea v. Wheeler, [1904] P. 257 ; 
Re St. George, Neweastlo-on- Tyne, (1907) P. 381, n. 
Wimbledon v. Eden, Ze St. pits ‘7 eden, {1908] p> 
167; Bayes v. Fulford, (1910) F 


169. -|—In a ct. of ay we have only to 
ascertain the meaning of the words used by the 
legislature, & when that is ascertained, we have to 
carry it. into effect, & we are not to inquire whether 
the enactments are dictated by sound policy or 
not; that question 1s exclusively for the con- 
sideration of Parliament (PARKER, B.).— RYDER v. 
Mitns (1850), 3 Exch. 853; 19 L. J. M. C. 82; 
1441.T.0.8. 415; 14J.P.145; 154 BE. R. 1090. 


Annotations :-—Refd. Gorham v. Excter (Bp.) (1850), 5 
yRen. fot Mentd. Chandos v. I. RR. Comrs. (1851), 6 
axch. 464. 


170. .|—The ct., in construing agreements, 
as well as in construing Acts of Parliament, is in 
general bound to put on the passages met with, 
whether in an agreement or a statute, that meaning 
which is the plain, clear, obvious result of the 
language made use of (PoLLock, C.B.).—TIELENs 
v. Hooper (1850), 5 Exch. 830; 20 L. J. Ex. 78; 
155 K. RR. 38635; sub nom. TIETENS v. HOOPER, 16 
L. T. 0. S. 237. 

171. -|—When an Act of Parliament says 
a person is to be deemed to be in any particular 
capacity, it must be taken that he is, & is hencc- 
forward to be taken to ae the very person he is 
deemed to be (COLERIDGE, J.).—-WOLTON v. GAVIN 
(1850), 16 Q. B. 483; 15 Jur. 329; LI7 E.R. 794; 
sub nom. WALTON v. GAVIN, 16 1. T. O. S. 300. 


Annotations :-—Mentd. Wolton v. aa 18L.T. 0.58. 
158, Rov. Roberts (1878), 38 L. T. 


172. -|—There is no ioube: upon the plain 
meaning of the words of the statute, & their literal 
construction leads to no absurdity (POLLOCK, C.B.). 
—JoNES v. PHILLIPS (1851), 7 Exch. 85; 21 L. J. 
Ex.6; 16 J.P. 394; 155 I. R. 866. 

173. .|—You should give to words in Acts 
of Parliament the meaning they actually bear, 
unless that could not have been intended by the 
Legislature, because of an evident inconvenience 
(MAULE, J.).—ARNOLD v. RIDGE (1853), 13 C. B. 
745; 10. L. R. 309; 22 L, J. C. P. 235; 21 
L. T. O. S. 141; 17 J. P. 375; 17 Jur. 896; 1 
W. R. 389; 138 BE. R. 1394. 


Annotation :—Mentd. Arnold v. Gravesend Corpn. (1856), 2 
K. & J. 574, 


174. 
the Legislature as expressed in the Act (Lorp 
CAMPBELL, C.J.).—SALOMONS v. MILLER (1853), 


























8 Exch. 778; 10. L. R. 245; 22 L. J. Ex. 169; 

211. T. O. S. 198; 17 Jur. 463, Ex. Ch.; affg. 

S. C. sub nom. MILLER v. SALOMONS (1852), 7 

Exch. 475. 

Sage age rar Evans v. Birmingham Corpn, (1853), 
21 L. T. O. 8S. 182; Lancaster & Carlisle Ry. v. Heaton 


q 
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Sect. 2.—Rules of interpretation : Sub-sect. 2, A.] 


pres 8 EK. & B. 952; Shrewsbury v. Scott (1859), 6 
. BLN. 9.1; Maden v. Catanach (1861), 10 W. R. 112; 
R. v. Yates ener 48 J. P. 102; A.-G. v. Bradlaugh 

(1885), 14 Q. B. D. 667. 

175. -}— The golden rule in the con- 
struction of an Act of Parliament is to put on the 
words of it their natural & grammatical con- 
struction, although that may lead to some incon- 
venience, absurdity, or mischief; it being for the 
ques to construe Acts of Parliament, & not to 
egislate, & for the legislature to provide a remedy 
when one is wanted.—WoOODWARD v. WAtrTs 
(1853),2 BE. & B. 452; 10.L. R. 1044; 22 L. J. 
M. 0. 149; 17 J. P. 600; 17 Jur. 790; 118 E. R. 
836. 

176. .|—(1) The general rule is, that words 
in an Act of Parliament & indeed in every other 
instrument, must be construed in their ordinary 
sense, unless there is something to show plainly 
that they cannot have been used, & so in fact, were 
not used in that sense (MAULE, J.). 

(2) The heading of an Act of Parliament does not 
at all affect 1s construction (LorpD ST. LEONARDS). 

(3) When I say that the legislature must primd 
Jacie be taken to legislate only for its own subjects, 
I must be taken to include under the word ‘‘ sub- 
jects’ all persons who are within the Queen’s 
dominions, & who thus owe to her a temporary 
allegiance (JERrvis, C.J.). 

It is clear that the legislature has no power over 
any persons except its own subjects, that is, 
persons uatural-born subjects, or resident, or 
whilst they are within the limits of the Kingdom. 
The legislature can impose no duties except on 
them; & when legislating for the benefit of persons, 
must prind facie, be considered to mean the 
benefit of those who owe obedience to our Jaws, 
& whose interests the legislature is under a correla- 
tive obligation to protect (PARK, B.). 

Generally, we must assume that the legislature 
confines its cnactments to its own subjects, over 
whom it has authority & to whom it owes a duty 
in return for their obedience. Nothing is more 
clear than that if may also extend its provisions 
to foreigners in certain cases, & may without 
express words make it appear that such is the 
intendment of those provisions. But the pre- 
sumption is rather against the extension & the 
proof of it is rather upon those who would maintain 
such to be meaning of the enactments (Lorp 
BROUGHAM).—-JEFFERYS v. Boosky (1851), 4 
H. L. Cas. 815; 30. U. R. 625; 24 7. J. Ex. 81; 





5 





23 L. T. O. 8S. 275; 1 Jur. N.S. 615; 10 E.R. 
681, H. J.3 revsg. S. C. sub nom. BOosEy v. 


JiFFERYS (1851), 6 Exch. 580, Ex. Ch. 


Annotations :—As tu (3) Expld. lioutledge v. Low (1868), 
L. Rh. 3 H. L. 100. Apld. Macleod v. A.-G. for New South 
Wales, [1891] A. C. 455; Adam v. British & Foreign 8.8. 
Co., [1898] 2 Q. 8. 430. Consd. Davidsson v. Hill, [1901] 
2 kK. B. 606. Refd. Shechy v. Professional Life-Assce. 

1857), 2 C. BRB. N S. 211; Austria (Kimperor) v. Day & 
ossuth (1861), 3 De G. F. & J. 217; Boucicault ». Dela- 
field (1863), 1 Hom. & M. 597; HKoucicault v. Chatterton 

(1876), 5 Ch. D. 267; Kraus v. Crow’s Nest Pass Coal Co., 

[1912] A. C. 590; Falcon v. Fumons Players Film Co., 

{1926] 2 K. B. 474. Gencrally, Mentd. Buxton v. Tames 

(1851), 18 L. T. O. S. 1384; Novello v. Sudlow (1852), 

12 C. B. 177; Novello v. Tames (1854), 5 De G. M. & G. 

876; Shepherd v, Conquest (1856), 17 C. B. 427; Walton 

v. Lavater (1860), 8 C. B. N.S. 162; Reade v. Conquest 

(1361), 9 C. B. N.S. 755; Cumberland », Copeland (1862), 

TH, & C.194 5; Gambart v. Ball (1863), 8 L. 'T. 426; Morris 

v. Wright (1870), 5 Ch. App. 279; Layland v. Stewart 

(1876), 46 L. J. Ch. 103; Taylor v. Neville (1878), 47 

L. J. Q. B. 254: Fairlio v. Boosey (1879), 41 L. T. 733 

Caird v. Sime (1887), 12 a te Cas. 326; Tuck v, Priester 

(1887), 19 Q. B. D. 629; Trade Auxillary Co. vo, Middles- 

borough & District Tradesmen’s Protection 

(1889), 40 Ch. I. 425; Labonchere v. Hess (1897), 77 

L. T. 559, Walter v. Lane (1900), 69 L. J. Ch. 699; 

Mansell v. Valley Printing Co., [1908] 1 Ch. 567 ; Monckton 

v. Gramophone Co. (1912), 1086 L. T. 84, 


Agssoen, 


STATUTES. 


177. ——.] -—-R. v. FINCHLEY SURVEYORS, 
Ex p. PouncEY, No. 102, ante. 

178. .J—(1) The enactment may produce 
inconvenience, but it is not such as to enable us 
to say that the intention of the legislature 
is other than that which is expressly enacted 
(ALDERSON, B.). ; 

(2) We do not sit here as legislators, but to 
administer the law as we find it, & to construe the 
statute according to its natural meaning (PLATT, 
B.).—HonipatL, v. BroomEerR (1854), 10 Iixch. 
538; $C. L. KR. 167; 24 L.J. Ex. 11; 156 BE. R. 
552; sub nom. HONEYBALL v. BLOOMER, 1 Jur. 
N.S. 188. 

Annotations :—Generully, Mentd. Greaves v. Eastern Counties 
Ry. (1859), 5 Jur. N. 8. 733; Batley » Kynock (1875) 
L. i 20 deg. 632; ‘Parnell v. Mort, Liddell (1885), 29 

.D. 325. 


179. .}-— When a statute requires an act 
to be done immediately, 1 do not see how we can 
construe it to mean that the act may be done some 
weeks afterwards (Pou_nock, C.G.).—L@ECH vu. 
LAMB (1855), 11 Exch. 437; 25 L. J. Ex. 17; 1 
Jur. N.S. 1175; 156 E. R. 9023; sub non. LEACH 
v. LAMB, 4 W. BR. 09. 

Annotation :~—Consd. Barker v. Lewis & Peat, [1913] 3 

K. 4B. 3d. 

180. .|-—If there be no absurdity in con- 
struing the words of this Act literally, why should 
we not do so (ALDERSON, JB.).~-GwYN v. 
HARDWICKE (1856), 1 H. & N. 49; 25 L. J. M. C. 
97; 20 J. P. 359; 156 KB. R. 11138. 


Annotations :—Mentd. It. v. Waller (1875), 311. T. 777; 
Esher & Dittong U. C. vr. Marks (1902), 71 L. J. K. B. 309. 


181. .|—The language of a statute taken 
in its plain ordinary sense & not “its policy ” or 
supposed intention, is the safer guide in con- 
struing its enactments.-—-Pmi.rorr v. St. GEORGEH’S 
HOSPITAL (PRESIDENT, ETC.) (1857), 6 H. L. Cas. 
338; 271L. J. Ch. 70; 80. T. O.8.15; 217. P. 
601; 3 Jur. N.S. 1269; 5 W. KR. 845; 10 Is. BR. 
1326, U. L. 

Annolations .— Mentd. Hartshorne v. Nicholson (1858), 26 














Beay. 58, Dent v. Allcroft (L861), 30 Beav. 335; Hall. 
Warren (1861), 9 1. L Cas 420; Sewell v. Crewe-Read 
(1866), L. R. 3 Eq. 60; Cresswell v. Cresswell (1868), 


L. 6 Kq. 69; Ite Watmough’'s Trusts (1869), L. R. 8 Ka. 
272; Sinnett v. Herbert wu 1), I. R. 12 Kq. 201 5 
Chamberlayne », Brockett (1872), 21 W. KR. 299 5 Re Cox, 
Cox v, Davie (1877), 7 Ch. LD. 204; He Hedgman, Morley 
». Coxon (1878), 26 W. RR. 674; Re Christmas, Martin v. 
Lacon (1885), 30 Ch. D. 444; Re Holburne, Coates v. 
Mackillop (1885), 63 L. T. 212; Cotton v, Imperial & 
Foreign Agency & Investinent Corpn., [1892] 3 Ch. 454. 
182. .|---It is an old rule in the interpreta- 
tion of statutes that words are to be construed in 
their ordinary & popular sense (ByLEs, J.).— 
SMITH v. Lindo (1858), 4 C. B. N. S. 395; 27 
L. J. CO. P. 196; 31 L. 0. O. S. 182; 4 Jur. N.S. 
484; 6 W. R. 552; 140 BE. BR. 11383; on appeal, 
5 C. B. N.S. 587, Ex. Ch. 
arieion :—Mentd. Scott v. Juckson (1865), 19 C. B. N.S. 
134. 


188. .}— Henry v. NEWCASTLE TRINITY 
House Boanpb (1858), 8 KE. & B. 7238; 271. 7.M.C. 
57; 22 J.P. 515; 4 Jur. N.S. 685 ; 120 i. R. 269; 
sub nom. R.v. WENnRy, 30 L. T. O.S. 256 5 sub nom. 
Hunny v. Trinity House (Master Piuots & 
BRETHREN), 6 W. ht. 232, D.C. 

184. .|—We must give to the words found 
in this Act their ordinary interpretation (WAT- 
SON, B.).—PALMER v. ROUSE (1858), as reported in, 
3H. & N. 605; 157 E.R. 569. 
si hare eae :~Mentd. The Gas Float Whitton Nu. 2, [1896] 


185. .|}— We ought to put such a con- 
struction on the language of the legislature as 
gives full effect to the expressions used (MARTIN, 
B.).—— JONES v. WILLIAMS (1859), 4 H. & N. 706; 
33 lL. T. 0. 8.185; 167 E. R. 1019. 
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186. -]|— Where by the use of clear & 
unequivocal language, capable only of one con- 
struction, any thing is enacted by the legislature, 
we must enforce it, although, in our own opinion, 
it may be absurd or mischievous. But, if the 
language employed admit of two constructions, 
& according one of them the enactment would 
be absurd & mischievous, & according to the other 
it would be reasonable & wholesome, we surely 
ought to put the latter construction upon it as 
that which the legislature intended (LoRp CamMp- 
BELL).—R. v. SKEEN (1859), Bell, C. C. 97; 28 
L. J. M. C. 91; 23 J. P. 101; 5 Jur. N.S. 151; 
7 W.R. 255; 8 Cox, U. C. 143, C. 0. R. 


Annotations :—Consd. Conway ». Wade, 11908) 2 K. B. 844; 
Scott v. Northumberland & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., [1920] 1 K. B. 
174. Refd. Sadler v. Whiteman, [1910] 1 K. B. 868. 
Mentd. It. ». Robinson (1867), L. R. 1G. CG. R. 80; Rv. 
Gunnell (1886), 55 L. T. 786. 


187. -|—ARCHER v. JAMES, No. 1522, post. 

188. -]—I admit that the common distinc- 
tion between penal & remedial Acts, viz., that the 
one is to be construed strictly, the other liberally, 
ought not to be erased from the mind of a Judge, 
yet, whatever be the Act, be it penal, & cer- 
tainly if remedial, we ought always to look for its 
true construction. In that respect, there ought 
to be no distinction between a penal & a remedial 
statute. If the remedial statute does not extend 
to the particular matter under consideration, we 
have no power to legislate so as to extend it. 
Undoubtedly, we are thus far bound to a strict 
construction in a penal statute, that if there be a 
fair & reasonable doubt, we must act as in revenue 
cases, where the rule is, that the subject is not to 
be taxed without clear words for that purpose 
(POLLOCK, C.B.). 

I apprehend that in the construction of every 
Act of Parliament, we must endeavour, as far as 
we can to ascertain its true meaning, & in a penal 
action not to apply the Act unless the case is clearly 
within its terms (MARTIN, [B.).---NICHOLSON v. 
Fre.ps (1862), 7 H. & N. 810; $1 J. J. Ex. 233; 
158 H.R. 685. 

Annotations :-—Mentd. Lewis vr. Carr (1876), 1 ix. D. 4813 

Fictcher v. Hudson (1881), 7 Q. B.D. 611. 

189. -|—A.-G. v. StnLEM, No. 130, ane. 

190. -]—'The construction... appears to me 
not ungraimrmatical, & it ought therefore to be 
upheld unless there is to be collected from the 
whole of the statute taken together, or from any 
portion of it, a different intention, or unless such 
an interpretation is likely to produce mischief or 
general inconvenience (Kniaur Bruce, L.J.).— 
GIBBONS v. SNAPE (1863), 1 De G. J. & Sm. 621; 
2 New Rep. 563; 33 L. J. Ch. 103; 9 L. T. 132 ; 
9 Jur. N.S. 1096; 11 W. R. 1087; 46 E.R. 246. 
Annotation :—-Mentd. Green v. Paterson (1886), 32 Ch. D. 95. 

191. ——--.] — When an Act of Parliament is 
passed to bring about a particular result, we are 
bound by our office to give that construction 
which we believe is the true construction, that: is, 
that which was meant by the legislature, notwith- 
standing any apparent defect in the language 
used (PoLLock, C.B.)-—-HUXHAM v. WHEELER 
(1864), 8 H. & C. 75; 4 New Rep. 114; 33 L. J. 
M. C. 153; 10 L. T. 342; 28 J. P. 345; 10 Jur. 
N.S. 545; 12 W. R. 713; 159 I. R. 454. 

192. ——-.]—CHORLTON v. Linas, No. 151, ante. 

193. -}— The legislature chose to alter 
what was then supposed to be the law as to cor- 
porate property in general, & expressly provided 
also that certain property should be exempt. The 
legislature has so enacted & we have no power to 
set the statute at nought, even if we thought it 
expedient that the exemption should not con- 
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tinue (MELLOR, J.).—R. v. OLDHAM CoRPN. (1868), 
L. R.3 Q. B. 474; 9B. & 8S. 202; 37 L. J. M.C. 
169; 16 W. R. 789. 

_ 194, .|— Nothing is so dangerous as to 
limit, by precise definition an Act which is for the 
public benefit, & which should therefore be con- 
strued according to its plain ordinary sense (BYLES, 
J.).—R. v. ManninG & Rogers (1871), L. R. 1 
C.C. R. 338; 411.5. M. OG. 113 25 L. T. 578; 
36 J. P. 228; 20 W. R. 102; 12 Cox, C. C. 106, 
Cc. C. R. 

195. |-— The governing rule with regard 
to the construction of all statutes by a ct. of law 
administering the law is, that the ct. is bound to 
construe them as nearly as possible according to 
the ordinary received meaning of the words & 
ordinary grammatical construction of the phrases 
& sentences used in them. he ct. ought not in 
any case to depart from such ordinary sense & 
ordinary grammatical construction, unless an 
interpretation according to both or either appears 
by the context to be contrary to the inanifest 
intention of the legislature (BRETT, J.).--CULL v. 
AUSTIN, AUSTIN v. CULL (1872), L. R. 7 C. P. 227 ; 
1 Hop. & Colt. 741; 41 L. S.C. P. 158; 26 L. T. 
707; 365. P. 502; 20 W. R. 767. 

An ruehion :—~Apld. Boon v. Toward (1874), L Rk 9 GP. 








196, -——.]—-Lewis v. Carr, No. 1500, post. 

197. --—-.]|—It is of course possible to show 
that the word ‘ mecting ”’ has a meaning different 
from the ordinary meaning, but there is nothing 
here to show this to be the case (LORD COLERIDGE, 
C.J.).--SHarpe v. DAwis (1876), 2 Q. B. D. 26; 
46L.35.Q.B. 104; 36 L. T2188; 25W. BR. 66, C. A. 
Annotations :—Consd. Jt Sanitary Carbon Co., [1877] W. N. 


223, Distd. Kast v. Bennett, {1911] 1 Ch. 163. Mentd. 

Re Vireproof Doors, Umney v. The Co., [1916] 2 Ch. 142. 

198. .|\—The statute ...isto be construed 
in its popular sense ; meaning, of course, by tho 
words ‘ popular sense’ that sense which people 
conversant with the subject-matter with which the 
statute is dealing would attribute to it (POLLOCK, 
B.).—GRENFELL v. INLAND REVENUE COMRS. 
(1878), 1] Ex. D. 242; 451L.J3.Q. B. 465; 341. T. 
426; 24 W. BR. 582. 

Annotations :—Refd. Chicago Ry. Terminal Elevation Co, 
v. I. R. Comrs. (1896), 75 lL. T. 1573; Brown v. IT. RR. 
Comrs., Gordon v. IT. RR. Comra. (1900), S41 OE. TT. 71. 
Mentd. Baring v. I. R. Comrs., [1898] 1 Q. B. 78. 

199. .J}-—All we have to consider is what 
is the plain meaning of the words (JAMES, Ju.J.).— 
Roprerick v. ASTON LOCAL BoarD (1877), 56 Ch. D. 
828; 46 1. J. Ch. 802; 36 L. T. 328; 41 J. PB. 
516; 25 W. RR. 4038, CA. 

Annotations -—Refd. Jary v. Barnsley Corpn., [1907] 2 Ch. 
600. Mentd. Jonea v Conway & Colwyn Bay Jomt Water 
Supply Board, [1893] 2 Ch 603, L. & N.W. Ry. v. Evang, 
1893] 1 Ch. 16; Glamorganshire Canal Navigation v. 
Nixon’s Navigation Co. (J902), 85 L. T. 53; 
Mynyddislwyn U. D C., (1917] 2 K. B. 300, 
200. .}—I base my decision on the words 

of the statute as they would be understood by 

plain men who know nothing of the technical rule 
of the Ct. of Admlty. (JAMES, L.J.).—TuE SCHILLER 

(CARGO Ex) (1877),2 P. D. 145; 36L. 7. 7143 > 3 

Asp. M. L. C. 489, CG. A. 

Annotations :—Mentd. Tho Sarpedun (Cargo Ex) (1877), 3 
P. D. 28; The Renpor (1883), 8 P. D. 115; Tho Elton, 
11891] P. 265; The Tagus (1902), 87 L. T. 598. 

201. .|\—We must construe words either 
in their popular sense & as they are used in com- 
mon parlance, or we must look to the words of the 
Act to see the intention of the legislature (KELLY, 
C.B.).—JONES v. CWMORTHEN SLATE Co., Lrp. 
(1879), 4 Ex. D.07; 481.35. Q. B. 486; 40 1. T. 
461; 27 W. R. 4313 on appeal, 5 Ex. D. 93, C. A. 
Annotations :-—Mentd. Glasgow Corpn. v. Farie (1888), 13 


App. Cas. 657; Glenboig Union Fireclay Co. v. LR. 
Comrs, (1922), 12 Tax. Cas, 427. 
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Sect. 2.--Rules of interpretation : Sub-sect. 2, A.] 


_ 202. -|—When from the nature of the pro- 
vision contained in an Act of Parliament it is 
clear that a restriction must be put upon the 
ordinary & literal signification of some word or 
expression, & it is uncertain from anything to be 
found in the Act itself, or in the circumstances 
judicially cognisable under which the provision 
was inserted, what the exact character & extent 
of that restriction is, it is the duty of the cts. to 
put no greater restriction than the nature of the 
provision & the subject-matter to which it relates 
necessarily impose (THESIGER, L. J.).—-SULLIVAN 
v. MITCALFE (1880), 5 C. P. D. 455; 49 L. J. Q. B. 
815; 44].7.8; 29W.R. 181, C. A. 

Annotations :—Refd. Broome v. Speak, [1903] 1 Ch. 586. 
Mentd. Howard v. Escombe (1887), 3 T. L. R. 316; 
Cuckett . Keswick, [1902] 2 Ch. 456; Stevens v. Hoare 
(1904), 20 T. L. . 4073 Calthorpe v. Trechmann (1905), 
76 1. J. Ch. 90; Nash v. Calthorpe, [1905] 2 Ch. 237; 
Macleay v. Tait, [1906] A. GC. 24, 

203. --—.]-— Statutes, like other documents, 
are constantly conceived according to the popular 
use of language (LORD SELBORNE, C.).—PHARMA- 
CEUTICAL SoOclETY v. LONDON & PROVINCIAL 
SuppLy Assocn., Lip. (1880), 5 App. Cas. 857 ; 
49 L. J. Q. B. 736; 43 L. T. 389; 45 J. P. 20; 
28 W. R. 957, H. L. 

Annotations -—-Consd. Hirst v. West Riding Unton Banking 
Co., [1901] 2 K. B. 560. Refd. Chapleo v. Brunswick 
Permanent. Bldg. Soc. (1881), 6 Q@. B. D. 696; G. W. Ry 
v. Swindon & Cheltenham Extension Ry. (1882), 42 
Le J. Ch. 306; Ie Jetfeock'’s Trusts (1882), 51 1. J. Ch. 
507; Enniskillen” Union Grdns. v. Hilliard (1881), 1£ 
Cox, C. C. 643; Pharmaceutical Suc. v. White, [1901] 1 
K. B. 601; Pearks, Gunston & ‘lee v. Ward, Honnen 2. 
Southern Counties Dairies Co., (1902) 2K. B.1; Wills v. 
Tozer (1901), 53 W. it. 743 Edwards v. Pharmaceutical 
Soc. of Great Britain, [1910] 2 K. B. 766; Re Royal Naval 
School, Seymour v. Royal Naval School, [1910] 1 Ch. 806; 
Willmott v. London Road Car Co., [1910] 2 Ch. 525. 
Mentd. Pharmaceutical Soc. 7. Wheeldon (1890), 21 Q. B. D. 
6383; It. v. Tyler & International Commercial Co., [1891] 
2 Q. B. 588; Pharmaceutical Soc, v. Nash (1910), 80 
L. J. K. B. 416; BR. v. Cory, [1927] 1 K. B. 810. 

_ 204. -|—It scems to me that the popular 
signification must be looked to (Grove, J.).— 
GORDON v, JENNINGS (1882), 9 Q. B.D. 45; 51 
L. J. Q. B. 417; 460 L. T. 5381; 46 J. P. 519; 30 
W. RR. 704, D.C. 

Annotations :—Consd. Moriarty . legent’s Garage & 
Kugineering Co., [1921] 1 K. B. 423. Refd. Le Rosse, 
Parsons v. Rosse (1923), 93 L J. Ch 8 Mentd. Lee v. 
Parkes (1884), 28 Sol. Jo. 617; Worwood v, Millur’s 
Timber & Trading Co , (1916) 2K. B. 44. 

205. —-—.]——It is a sound maxim of law that 
every word ought, prima facie, to be construed in 
its primary & natural sense, unless a secondary 
or more limited sense is required by the subject 
or the context (yer Cur.).—-A.-G. OF ONTARIO *. 
Mercer (1883), 8 App. Cas. 767; 52 L. J. PLC. 
$84; 19 L. T. 312, P.C. 

Annotations :-—€onsd. S.S. Magnhild v. McIntyre, [1920] 3 
K. B. 32t. Apld: tou. A.-G,. of British Coluinbiu, [1924] 
A. C. 213; Re Ellwood, [1927] 1 Ch. 455. Red. St. 
Catherine’s Milling & Lumber Co. 7. R. (1888), 14 App. 
Cas. 46; <A.-G. of British Columbia ». A.-G. of Canada 
(1889), 14 App. Cas. 295; A.-G. for Alberta v. A.-G. for 
junada, [1928] A. C. 475. Moentd. Maritime Bank of 
Canada v. New Brunswick Receiver General, [1892] A. C. 











ae A.-G. v. British Museum Trustces, [1903] 2 Ch. 
206. -|—(1) It seems to me, first, that 


words of popular meaning must be taken in their 
popular sense, unless there is something in the 
context to alter it (BOWEN, I..J.). 

(2) It was not within the purview of any possible 
object of the legislature that a public body in this 
country should be invested with more power of 
interfering with the exercise of private enterprise 
& adventure than was really necessary for the 
protection of those public interests which are 
entrusted to their charge (BOWEN, L.J.).—WANDS- 
WORTH BOARD OF WoRKS v. UNITED TELEPHONE 


STATUTES. 


Co. (1884), 13 Q. B. D. 904; 53 L. J. Q. B. 449; 
51L. T. 148; 48 J.P. 676; 32 W. R. 776, C. A. 
Annotations :—As to (2) Refd. Fareham _L. B. & Fareham 

Hlectric Light Co. v. Smith (1891),7 7. L. R. 443 ; Baird v. 

Tunbridge Wells Corpn., {1894] 2 Q. B. 867 ; A.-G. v. Conduit 

Colliery Co., (1895) 1'Q. B. 301; St. Mary, Battersea 

Vestry v. County of ]ondon & Brush Provincial Electric 

Light Co. (1899), 80 L. T. 31; Finchley Electric Light 

Co. v. Finchley U. D. C., [1903] 1 Ch. 437. Generally, 

Refd. Holmfirth L. LB. v. Shore (1895), 59 J. P. 344. 

Mentd. Westminster Corpn. v. Johnson, Westminster 

Corpn. v. Fuller, [1904] 2 K. B. 737 ;_ Postmaster-General 

». Liverpool Corpn. (1922), 92 L. J. K. B. 382; Noble v. 

ilarrison, [1926] 2 K. B. 332. 

207. .|—A much used & ordinary rule of 
construction which is this that you are to take 
the words of an Act of Parliament in their. plain 
& ordinary sense unless there is something in the 
context which obliges you to take them in some 
other larger or more limited sense (BRETT, M.[.).— 
Re PARKER, Fr p. BOARD OF TRADE (1885), 15 
Q. B.D. 196; 541. 3. Q. B. 372; 52 LL. T. 670 ; 
1T. L. R. 464; 2 Morr. 158, C. A. ; on appeal, sub 
nom, TURQUAND v. BOARD OF TRADE (1886), 11 
App. Cas. 286, TL. L. 


Annotations :-—Apld. The Suevic, [1908] P, 292. Mentd. 
Re Wells & Croft, kx p. Official Roceiver (1895), 72 L. T. 
359; Jée Cohen, [1905] 2 K. B. 704. 


208. .|—If there is nothing to modify, 
nothing to alter, nothing to qualify the language 
which the instrument contains, it must be con- 
strued in the ordinary & natural meaning of the 
words & sentences (LorRD LTALsBuRY, C.).—ST. 
JOHN, HAMPSTEAD, VESTRY v. CoTTon (1886), 12 
App. Cas. 1; 56 L. J. Q. B. 225; 56 L. T. 1; 
51 J. P. 340; 35 W. R. 505; 3 TT. L. l. 161, 
H.L. 

209. .}—- Unless there is some reason for 
doing otherwise, we must put upon the words 
“any such mortgage ” their ordinary grammatical 
construction (LORD LERSCHELL, C.).—-WESTERN 
SUBURBAN & Norrine WILL PERMANENT BENEFIT 
BUILDING Society v. MARTIN (1886), 17 Q. B. D. 
609; 55 1L. J. Q. B. 3882; 54 L. T. 822; 515. P. 
36; 34 W. R. 630; 2 T. L. R. 672, C. A. 


Annotation :—Mentd. Municipal Permanent Investment 
Bldg. Soc. v. Richards (1888), 39 Ch. D. 372. 


210. -.|—I am quite aware that meanings 
in dictionaries must not be taken as authoritative 
exponents of words in Acts of Parhament, but it 
is a well-known rule that such words should be 
read as used in their ordinary sense, unless the 
context shows otherwise, & we may therefore look 
to dictionarics in order to ascertain what is the 
ordinary meaning of words (LORD COLERIDGE, 
C.J.).—R. v. PETERS (1886), 16 Q. B. D. 636; 55 
I. J.M.C.178; 54 L. T. 545; 50 J. P. 681; 384 
W. RR. 399; 2 T. L. R. 38593; 16 Cox, C. C. 36, 


CG. GO. RR. 
Annotations *--Refd. R.v. Juby (1886), 55 L. 7.788. Mentd. 


R.v, Dawson (1888), 5 T. L. R. 875 RR. vu. Dyson, [1804] 2 


Q. B. 176 
211. ——.] — Gowan v. Wrianr (1886), 18 

Q. B.D. 201; 564. J. Q. B. 1313 385 W. R. 297 ; 

3T. L. RR. 258, C. A. 

Annotakions :—Mentd. Re Russell, Er p. Guest (1888), 37 
W. R. 21: Crawshaw v. Harrison, [1894] 1 Q. B. 79; 
Yaylor v. Sturrock, Sturrock v. Sturrock, [1900] A. O. 225. 
212. .|—It seems to me that no judge had 

authority to limit the Act, & to put upon the words 

of an Act of Parliament a limitation which is not 
according to the ordinary meaning of the words 

(Lorp Esner, M.R.).—Re Norman (1886), 16 

Q. B. D. 673; 54 L. IT. 148; 34 W. R. 3183 2 

T. L. R. 272; sub nom. Re NORMAN, Lx p. BRAD- 

WELL, 50 L. J. Q. B. 202, C. A. 

Annotations :-~Consd. Wickins v. Wickins, [1018] P. 265. 
Mentd. fe Eley (1887), 56 L. J. Ch. 905; Ae Cheesman, 
[1891] 2 Ch. 289; #te P. & M. (1895), 39 Sol. Jo. 640; 
Hea o Capes, (1908) 1 K. B. 982; Ite Massey (1909), 
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218. |—Not a bad mode of treating an 
Act of Parliament. is to see how it would be read 
supposing no legal case depended on the construc- 
tion of it (Grove, J.).—Foster v. Dipiwys 
Cass0N SLATE Co. (1887), 18 Q. B. D. 428; 56 
L.J.M.C.21; 51I5.P.470; 3'T. 1. R. 301, D.C. 

214. -|—I think that the right way to 
decide on Acts of Parliament is to take the gram- 
matical meaning, unless there is something in the 
context or in the nature of the provisions which is 
sufficient to displace the ordinary rule (Curtty, J.). 

JHISLEHURST COMMON CONSERVATORS v. NEW- 
TON (1887), [1901] 1 Ch. 389, n.; 70 L. J. Ch. 
224,n.3; 83 L. T. 522, n. 


Annotations :—Refd, Cook v. Mitcham Common Conserva- 
Moss [1901] 1 Ch. 387. Mentd. Collis v. Amphlett, [1918] 


215. —.|-~—In order to ascertain the intention 
of the legislature it is necessary first to consider 
the language of the Act itself, & if that language 
be clear, & free from ambiguity, it is the duty of 
the ct. to give effect to it (MANISTY, J.).—GuykER 
v. R. (1889), 23 Q. B.D. 100; 58 1. J. M. C. 81; 
60 L. T. 824; 53 J. P. 436; 37 W. R. 586; 16 
Cox, C. C. 657, D.C. 

Annotations :—Mentd. Pudney v Eccles, [1893] 1 Q. B. 52; 
Robertson v. Johnson, [1893] 1 Q. B. 129. 

216. —.|-—-What is the rule of construction 
to be applied ? It is that the words of a statute 
must be construed as they would have been the 
day after the statute was passed, unless some 
subsequent statute has declared that some other 
construction is to be adopted or has altered the 
previous statute (Lorp KsHkR, M.1R.).—SHARPE 
v. WAREFIELD (1888), 22 Q. B.D. 239; 58 
I. J. M,C. 573 60 1. T. 1303 58 J. P. 203 37 
W. R. 187; 65 T. L. R. 140, C. A. on appeal, 
[1891] A. C. 178, WT. 1. 

Annotations :—Consd. Sidnoy v N. i. Ry., [1916] 2 K. B. 
760. Refd. R.v. Leigh (1896), 75 L.'T. 339. Mentd. 2. v. 
Surrey JJ. (1888), $2 J. PL 423, Fleetwood v, Hull (1889), 
23 Q. B. 1. 35; Royal Aquarnun v. Parkinson (L891), 8 
TL. R144; Rew LC C., Ar p. Akhersdyk, der p. 
Fermenia, {1892] 1 Q B. 190, Murray v. Irreer (1893), 
57 J PP. 1013; R. ev. Miskin Higher JJ. [1893] 1 Q. B. 
275; Sharp v. Hughes (1893), 57 J.P. ; Row West 
Riding of Yorkshire County Councu, [1896] 2 Q. B. 386, 
Isvans rv. Conway JJ., (1900) 2 Q. RB. 2zt, Igoe +, Shann 
(1901), 70 L. J. K. B. 616; Rov. Howard, (1902) 8 K. K. 
363, Raven ve. Southampton JJ., [19041] 1 K. B. 130; 
hR. v. Dodds, [1905] 2 K. B, 40; Rh. rv. Tolhurst, Jr p. 
Iearrel, RK. u, Cox, #x p. West, (1905] 2K. BB. £785 Dart- 
ford Krewery Co. v. London County Quarter Sessions 
ee 7o L. J. K. B. 597; Joicey & Kden’s Exors. v. 

ik. Ry. (1906), 96 &. I. 35: Rev Southampton JJ., 

Ae p. Fuller, Smith & Turner (1906), 94 L. T. 4425 22, 

vr. Woodhonse, [1906] 2 KK. B. 5013) Liverpoo) Corpn. tv. 

Walker, [(1908} 1K. B. 283; Rial. GC. Cc, dee p. London & 

Provincial Electric Theatres, [1915] 8 K. 1B. 4663 > Cassel 

v. Inglis, (1916) 2.Ch. 211; Roa Brighton Corpn., fr v. 

Tilling (1916), 85 L. J. KK. 3B. 1552; Frome United 

Brewerles Co. v. Bath JJ., [1926] A.C. 586, RR. v. South- 

ampton County Conthrming Comunitteo, Zr p. Slade (1928), 

400. L. RR. 72 

217. |—An Act of Parliament is to be 
construed according to the ordinary meaning of 
the words in the English language as applied to 
the subject-matter, unless there is some very 
strong ground, derived from the context or reason, 
why it should not be so construed (Lorn Hsner, 
M.R.).—ITforxsty Loca Board v. MONARCH 
INVESTMENT BUILDING SocirutTy (1889),24Q. B.D. 
1; 59 L. J. Q. B. 105; 61 L. T. 867; 44 J. P. 
391; 388 W.R. 85; 6T. L. R. 30, C. A. 

Annotations :—Consd. Re Owen, [1894] 3 Ch. 220. Refd. Re 
Witham, Chadburn v. Winfield, [1922} 2 Ch. 413. Mentd. 
Stock v, Meakin, [1899] 2 Ch. 496; R. vw lL. G. Board, 
ker p. Thorp (1914), 84 L. J. K. B. 1184; Re Jauncey, 
Bird v, Arnold (1926), 134 L. T. 728. 

218. -}—The true rule is to take the words 
used in their ordinary & natural sense & to con- 
struc them accordingly without reference to any 
supposed intention of the legislature which cannot 
be gathered from the natural & ordinary meaning 
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of the words (STEPHEN, J.).—MALLINSON v. CARR, 
{1891]1Q. B. 48; 63 L. T. 459, D.C. 


Annotations :—Retd, Hobbs v. Winchester Corpn., [1910] 2 
K. B. 471. Mentd. Wieland v. Butler-Hogan (1904), 73 
L.J. K. B. 513; Virth vo. McPhail (1905), 3 L. G. R. 478; 
Bothamley v. Jolly, (191513 K. B. 425, 


219. .}—It is said that for some reason the 
primary & natural meaning of the words is to be 
extended, & that we should hold that there was a 
collision when there was none. I am at a loss to 
see why. I think an Act of Parliament ... ought 
never to be dealt with in this way, unless for a 
cause amounting to a necessity or approaching to 
it (LORD BRAMWELL).—M‘Cowan v. BAINE, TifE 
Niobk, [1891] A. C. 401; 65 L. TT. 502; 7 Asp. 
M.1L. C. 89, HW. L. 

Annotations ;—Mentd. Tho Devonian, [1901] P. 221; Fe 
Margetts & Occan Accident & Guarantee Corpn., [1901] 2 
k. B. 792; Devonshire ((Owners) te. Leshe (Owners), 
{1912} A. C. 634; Bennett SS. Co. v. Hull Mutual 8.8. 
Protecting Soc., [1914] 3 Kh. 1B. 575 Fouwiek v. Morchants 
Marine Lnsce., {1914] 3 kK. HK. $27, Glamorgan Coal Co, 
v. Glamorganshire Standing Joint Committee, Powell 
Duftryn Steam Coal Co. rv. Sume, [1915] 1 K. B. 471. 
220. —-—.|—Unless there was something in the 

Act to extend or alter its meaning 1t must be given 

its ordinary & usual signification (iorD IssirEr, 

M.R.).—Morr v. WILLIAMS, [1892] 1 Q. B. 264; 

61 L. J. M. 0.33; 66 1. 7, 215; 565. P.1973; 40 

W:.R. 69; 8 T. L. R. 443 36 Sol. Jo. 40, C. A. 

Annotation -—Refd. Waito’s Itaors. v. IR. Conmrs., [1914] 
3K. B. 196. 

221. --—I am aware that where words of 
a statute are clear, we must interpret them accord- 
ing to their natural meaning, whatever the conse- 
quence may be; but it is a strong argument in 
favour of the reasonable conclusion to show that a 
conclusion that is unreasonable would follow from 
a construction that is not in accordance with the 
plain words of the Act (CoLeRIDGE, C.J.).— 
FELLows v. Lor» STANLEY (OWNERS), [1893] 1 
Q. 1.98; 41 W. R. 253; 6 R.115, D.C. ; 

222. ——.]— The Act of Parliament is all- 
powerful, &, when its meaning is unequivocally 
expressed, the necessity for rules of construction 
disappears & reaches its vanishing point.... Where 
an express statutory right is given to make & 
maintain a thing necessarily requiring support, 
the statute, in the absence of a context implying 
the contrary, must be taken to mean that the 
right to necsssary support of the thing constructed 
shall accompany the right to make & to maintain 
it... . On the other hand the legislature cannot 
fairly be supposed to intend, in the absence of 
clear words showing such intention, that one man’s 
property shall be confiscated for the benefit of 
others, or of the public, without any compensation 
being provided for him (BOWEN, 1..J.).-—lONDON 
& NORTH WESTERN Ry. Co. v. EVANS, [1893] 1 
Ch. 16; 62 L. J. Ch. 1; 67 1. T. 630; 41 W. R. 
149; 9T.L. R. 50; 2 RR. 120, C. A. 

Annotations :—Consd. Bradford Corpn. v. Pickles, [1894] 3 

h. 533; Jordeson v. Sutton Southcoates & Drypool Gag 

Go., [1898] 2 Ch. 614; Glamorganshbire Cunal Navigation 

Co. v. Nixon’s Navigation Co (1901), 85 I. 'l. 53, Mussel 

burgh Real Kstate Co. v. Musselburgh, [1905] A. C. 491; 

Woolcombers v. Bradford Corpn. (1906), 70 J. DP. 434; 

Cannon Hrewery Co. v. Central Control Board (Liquor 

Traffic), [1918] 2 Ch. 101; A.-G. v. De Keyser's Royal 

Tiotel, [1920) A. C. 508; Pe Elis & Ruislip-Northwood 

U. DD. C., 1920] 1 K. B. 343. Refd. Clippens Oil Co. v. 

Kdinburgh & District Water Trnstees, [1904] A. C. G64: 

Nowcastle Breweries v. L., {1920} 1 K. BR. 854.  Mentd. 


GW. Ry. v. Cefn Cribbwr Brick Co., [1894] 2 Ch. 157; 
Bishop Auckland Industrial Co-op. Fl Provision 








‘our 
Soc. ». Butterknowle Colliery Co, (1901), 73 L. J. Ch 635. 


223. .}—Our duty is to construe the words 
of the sect. We cannot review the proceedings 
of the legislature & say that something which is 
clearly within the words used in the sect. is not 
within their meaning on the ground that the 
legislature ought not to have so provided (Rrargy, 
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Sect. SNS deta of interpretation: Sub-sect. 2, A. 
J 

L.J.).— BARTLETT v. Forp’s Hote Co., [1895] 1 

Q. B. 850; 64 1. J. Q. B. 452; 72 L. T. 629; 14 

R. 408, C. A.3 on appeal, sub nom. Forp’s Horern 

10. v. BARTLETT, [1896] A. C. 1, H. L. 

Annotation :—Mentd. Zalinoff v. Hammond, [1898] 2 Ch. 92. 
224. -|—There being no definition of the 

precise meaning that the legislature intended, we 

have to look at the ordinary & natural meaning 
of the word, unless that meaning is displaced by 
anything contained in the statute (LORD RUSSELL, 

C.J.).—R. v. TOMLINSON, [1895] 1 Q. B. 706; 64 

L.J.M.C.97; 72 L.T. 155; 48 W. R. 544; 11 

T. 1. R. 212; 39 Sol. Jo. 247; 18 Cox, C. C. 75; 

15 R. 207, O. CLR. 

Annotations ;:—Refd. R. v. Boyle & Merchant, [1914] 3 
K. B. 339. Mentd. Allen v. Flood, [1898] A. C.1; BR. v. 
Wratt (1921), 91 L. J. K. B. 402. 

225. -|}—TI have no right to add to the 
requirements of the statute nor to take from the 
requirements thus enacted. The sole guide must 
be the statute itself (orp Tlatsspury, C.).— 
SALOMON v. SALOMON & Co., SALOMON & Co. v. 
SALOMON, [1897] A. C. 22; 66 L. J. Ch. 85; 75 
L. T. 426; 45 W. R. 198; 18 T. L. R. 46; 41 
Sol. Jo. 63; 4 Mans. 89, H. J.3 reveg. S. C. sub 
nom, BRODERIP v. SALOMON, [1895] 2 Ch. 323, 
C. A. 


Annolations :—~ Mentd. Seligman v. Prince, [1895] 2 Ch. 617; 
d/te London Health Electrical Institute (1896), 76 L. ‘f. 98 ; 
Munkittnck v. Perrywwan & Hands (1896), 74 L. T. 149; 
Hadley +. Hadley (1897), 77 L. T. 1313; de Wrage, [1897] 
1 Ch. 796; Re Olympia, [1898] 2 Ch. 153; St. Louis 
srewerles v. Apthorpe (1898), 47 W. R. 334; Apthorpe 
v. Peter Schoenhofen Brewing Co. (1899), 80 L. T. 395; 
Re Hirth, kz p. Trustee, [1599] 1 Q. B. 612; Lagunas 
Nitrate Co. v. Lagunas Syndicate, [1899] 2 Ch. 392; 
Re Raphael, Er p. Salomon, [1899} 1 Ch. 853; Gramo- 
phone & Typewriter v, Stanley, (1906) 2 K. BR. 8563 
A.-G. for Canada v. Standard Trust Co. of New York, 
[1911] A. ©. 498; Yeatman v. Hoimberger (1912), 107 
L. fT. 433 Booth + Helliwell, [1914] 3 K B. 252; The 
Tommi, The Rothersand (1914), 112 L. T. 257; Rv wv. 
Bloomsbury Income Tax Comrs., [1915] 3 K. B. 768; It. 
v. Grubb, (1915) 2 K. B. 683; Daimler Co. v. Continental 
Tyre & Rubber Co. (Great Britain), [1916] 2 A. C. 307; 
Blair v. Haycock Cadle Co. (1917), 34 T. L. R. 393 1. 2 
Corrs. v. Cavan Central Co-op. Agricultural & Dairy Soc. 
(1917), 12 Tax Cas. 1; Tood v. Magee (1918), 7 Tax Cas. 
$27; Re Express Engineering Works, {1920} 1 Ch. 466; 
I. R. Comrs v. Sansom, {1921) 2 K. B. 492; Radchffe »v. 
I. R. Comrs. (1921), 90 L. J. K. B. 568; Rainham Chemical 
Works v. Belvedere Fish Guano Co., [1921] 2 A. C. 485; 
Re Fasey Er yp. Trustees, [1923] 20h. 1; British Thomson- 
Houston Co. v. Sterling Accessories, Same v. Crowther & 
Osborn, [1924] 2 Ch. 33; Parker & Cooper vw. Reading, 
(1926) Ch. 075; Thomas v. Evaus, Jones v. South-West 
Lancashire Coal-Owners’ Assocn., [1927] 1 K. B. 33. 


226. .]— It is impossible to limit the use of 
an ordinary & common English word simply 
because the rest of the clause is unfortunately 
expressed (WILLS, J.).—LONDON CouNTy CoUNCII. 
v. Epwanns, {1898] 2 Q. B. 75; 67 L. J. Q. B. 
648; 768 L. T. 558; 62 J.P. 377; 19 Cox, C. C. 
65, D.C. 

227. .]|—-Nevertheless it is right to construe 
an Act of Parliament strictly, & in dealing with 
real property especially to stand on the old ways 
KEKEWICH, J.).—Re PawLEy & Lonpon & PRo- 
VINCIAL BANK, [1900] 1 Ch. 58; 69 L. J. Ch. 6; 
81 L. T. 507; 48 W. R. 107; 44 Sol. Jo. 25. 
Annotation :—Mentd. Hewson v. Shelley, [1913] 2 Ch. 384. 

228. ——-.|—It is not competent for this ct. 
to introduce, by implication only, a provision 
directly contradictory of an unambiguous enact- 
ment addressed to the very point itself (COLLINS, 
M.R.).—R. v. Dopps, [1905] 2 K. B. 40; 74 
L. J. K. B. 599; 93 L. T. 319; 69 3. P. 210; 53 
W. R. 559; sub nom. R. v. Dopps, Ex p. ROBERTS 
& Waker & Son, 21 T. L. R. 801, C. A. 
Annotations :—-Refd. R. v. Jackson (1906), 96 L.T.77; R 


v. Crewe Licensing JJ., Ex p. Bricker (1914), 111 L. T. 
1074. Mentd. . v. Southampton JJ., Es p. Ful 
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,70 J, P. 187; Smith v. Portamouth 
meee a er : R, v. Shann, ie10) K. B. 418 ; 
R. v. Customs & Excise Comrs., [1914] 2 K. B, 390. ; 
229. .|—It might well be that the differ- 

ence between the Act of 1853 & the Act of 1890 

was accidental, but the ct. had to construe the 

Act of Parliament as it was drawn (VAUGHAN 

WILLIAMS, L.J.).—FITcH — v. BERMONDSEY 

Guarpians, [1905] 1 K. B. 524; 74 L. J. K. B. 

250; 92 L. T. 343; 69J.P.102; 53 W. R. 308; 

217. L. R. 206; 49 Sol. Jo. 222; 3.1L. G. R. 300, 

C. As 

Annotation :—Mentd. Glamorgan County aaylom Committeo 
of Visitors v, Cardiff Grdns., (1910) 2 K. B. 647. 

230. .} — WootcompeErs, Lrp. v. BRAD- 
FORD CorPNn. (1906), 70 J. P. 434; 41. G. R. 1038. 

231. —-—.] — The Legislature may have had 
no such exact case as this in its contemplation 
but whether it had or whether it had not, if the 
words of the sect. are so clear as to create no 
doubt in the mind of a person applying the ordinary 
rules of construction of the English language it 
matters not whether the Legislature contemplated 
or whether it did not contemplate such an exact 
case as this (BUCKNILL, J.).—THE SuEvic, [1908] 
P, 292; 771. J.P. 1523 09 L. T. 474; 72 J. P. 
407; 21T L. R. 699; LL Asp. M. Tl. C. 1493 6 
L. G. RR. 946, D.C. 

Annotation :—Refd. The Olympic, [1913] P. 92. 

232. .|—It is only another example of the 
looseness of phraseology which is used in the Act, 
& the danger therefore of attempting to construe 
its provisions by attributing exactly the same 
force to the same word wherever you find it. You 
cannot do it. I have not to consider what the 
consequences will be one way or the other; I have 
to say what is the meaning of the words the 
Legislature has used (WARRINGTON, J.).—PARRISH 
v. HACKNEY Corpn., [1911] 2 K. B. 822; 81 
L. J. K. B. 3043 105 1. 'T. 859; 76 J.P. 893 27 
T. L. R. 582; 55 Sol. Jo. 670; 9 L. G. R. 988 ; 
Konst. & W. Rat. App. 303; on appeal, [1912] 
1K. B. 660, C. A. 

Annotations :~-Mentd. L. C. C. v, Islington Assmt. Com. 
(1915), 79 J. P. 353; Vt. v, Westininster Assmt. Com., 
he p. London & Provincial Victuallers, RK. v. Islington 
Assmt. Com., kz p. Royal Agricultural Hall Co. (1917), 
86 L. J. K. BB. 1161. 

233. |—-The question is one of the con- 
struction of the Act of Parliament, and although, 
as I shall point out, the construction for which the 
Crown contends is one which leads to results 
which scem to me incongruous & improbable, yet 
I have to construe the Act of Parliament & give 
effect to the meaning of the words as I find them 
(Buckley, L.J.).—R. v. Income Tax SPECIAL 
Comrs., Hx p. Essex HAs, [1911] 2 K. B. 434 ; 
80 L. J. K. B. 1035; 104 1. T. 704; 5 Tax Cas. 
636, C. A. 

Annotations :-~Mentd. College of Preceptors v. Jenkins 
1919), 89 L. J. K. B. 27; Coman v. Rotunda Hospital, 

ublin, (1921) 1 A.C. 1. 

234. -|—One ought to read it [the Act} in 
its natural meaning without the insertion of the 
terms which, it scems to me, it is necessary to 
insert in order to support applt.’s contention 
(KENNEDY, L.J.).—TUFF v. GUILD oF DRAPERS 
OF CiTy oF LONDON, [1913] 1k. B. 40; 82 L. J. 
K. B. 174; 107 L. T. 685; 29 T. L. R. 86; 57 
Sol. Jo. 43, C. A. 

Annolation :—Mentd. Neall v. Beadle (1912), 57 Sol. Jo. 77. 
235. -|—The duty of a ct. of law is simply 

to take the statute it has to construe as it stands, 

& to construe its words according to their natural 

significance. While reference may be made to 

the state of the law, & the material facts & events 
with which it is apparent that Parliament was 
dealing, it is not admissible to speculate on the 
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probable opinions & motives of those who framed 
the legislation, excepting in so far as these appear 
from the language of the statute. That language 
must, indeed, be read as a whole. If the clearly 
expressed scheme of the Act requires it, particular 
expressions may have to be read in a sense which 
would not be the natural one if they could be 
taken by themselves. But subject to this the words 
used must be given their natural meaning, unless 
to do so would lead to a result which is so absurd 
that it cannot be supposed, in the absence of 
expressions which are wholly unambiguous, to 
have been contemplated (LORD HALDANE, C.).— 
INLAND REVENUE ComRs. v. HERBERT, [1913] 
A. ©. 326; 82 L.J.P.C. 119; 108 L. T. 850; 29 
T. J. R. 502; 57 Sol. Jo. 516; 11 1. G. BR. 865, 
I. L. 
Annotations :—Distd. Re Boaler, Re Vexatious Actions Act, 
1896, (19151 1 K. B. 21. fd. Lumsden v. I. R. Comrs., 


[1914] A. C. 877.  Mentd. Fitzwilliam v. I. HK. Comrs., 


ee A, ©, 753; I. R. Comrs. v. Smyth, [1914] 3 K. B. 


; I. Rt. Comrs. v, Walker, [1915] A. C. 509. 

236. -|—SMEED, Dean & Co. v. Port oF 
LONDON AUTHORITY, No. 501, post. 

237. .| — CAMDEN (MARQUIS) v. 
REVENUE Comns., No. 994, post. 

238, ——-.]|—The duty of judges in construing 
statutes is to adhere to the lteral construction 
unless the context renders it plain that such a 
construction cannot be put on the words. This 
rule is especially important in cases of statutes 
which impose taxation (LORD HALDANE, C.).— 
LUMSDEN v¥. INLAND REVENUE Comrs., [1914] 
A. ©. 877; $41.3. K. 1B. 45; 111 L. T. 993; 30 
TT. R. 673; 58 Sol. Jo. 738, A. 1.3 affg., [1913] 


3K. B. 809, C. A. 

Annotations -— Mentd. 1. R. Comrs. v. Hewitt on), 109 
L. T. §96; Haytlar v. 1. lh. Comrs,, [1914] 1 K, B. 528 ; 
I. R. Comrs. vo Clay, 1. 2. Comrs. 7, Buchanan, [1914] 1 
K. B. 339, I. I. Comrs. v. Wulher, [1915] A. C. 509. 
239. -]|—The notional passing of property 

on death introduced by Finance Act, 1894 (c. 30), 

s. 2, does not apply to sect. 5, & the words of the 

latter sect. arc to be construed in their ordinary 

& natural sense.—A.-G. vy. MILNE, [1914] A. C. 

765; 83 L. J. K. B. 1083; 111 I. T. 348; 30 

T. L. R. 476; 58 Sol. Jo. 577, H. Ju. 

240. -|—QUEBEC RaILway, Liacnt, TWEAtT 

& Power Co. tv. VANDRY, No. 2100, past. 
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B. Construction Unreasonable. 


241. Reasonable construction preferred.] — We 
are bound to construe every statute according to 
the plain & ordinary import of its words, & to act 
upon that construction, unless we should find 
ourselves bound by an uniform course of well 
considered decisions, giving a different effect to 
the provisions of the statute ; or unless that con- 
struction would lead to such consequences, that 
we can safely pronounce that the Legislature must 
have had a different intention from that which the 
ordinary import of the word conveys (BAYLEY, J.). 
—R. v. GREAT DRIFFIELD (INHABITANTS) (1828), 
8B. & C. 684; 7L. 3.0.8. M. C. 36; 108 E.R. 
1197. 
ala :—-Montd. Rt. v. Cassington (1831), 2 B. & Ad. 


242. -.|—It is a sound rule of construction 
. . . applicable to modern as well as to ancient 
statutes, perhaps more so, of necessity, in conse- 
quence of the looseness of expression which now 
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241 i. Reasonable construction pre- 
fSerred.j--Where general words in two 
parts of an Act may be s0 con- 
atrued as to be in apparent conflict, 
the ct. will not select or insist upon 


words so 10. establish 
but will rather select or insist upon 
such an {interpretation as will 
vent the conflict. — R 
ae v. HowE (1890), 
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prevails, that, in the construction of general 

references in Acts of Parliament, such references 

only must be made as will stand with reason & 
with right; & when a provision is in its origi 

& natural application limited in respect to time 

& place, it is to give to general words of incor- 

poration a meaning contrary to reason, & it may 

be... contrary to right, to hold that they apply 
to it (Lorp DENMAN, U.J.).—R. v. Bapcock 

(1845), 6 Q. B. 787; 1 New Mag. Cas. 207; 4 

L. T. O. S. 412; 9 Jur. 250; sub nom. R. »v. 

TAUNTON MARKET TRUSTEES, 1 New Sess. Cas. 

643; 14L. J. M. 0. 58; 9 J.P. 245. 

Annotations :—Refd. QR. v. St. Leonard's, Shoreditch, 
1849), 13 Q B.D. 964. Mentd. R. vo. St. Goorge the 

artyr, Southwark (1847), 16 L. J. M. GC. 129; Rew 

Longwood Overseers (1849), 13 Q. B. 116; R.v. Harrogate 

vomrs. (1850), 15 Q. B. 1012; Birkenhoad Docks Trustees 

v Birkenhead Overseors (1853), 2 K. é& B. 148; Lv, 

Hull JJ. (1854), 4 KE. & B. 29: Lt. v. Manchester Overseers 

(1854), 18 Jur. 267; Coo v. Wise (1864), 5 B. & S. 4403 

ones v. Merscy Docks & Harbour Board, Mersey Docks & 

Harbour Board v. Jones (1865), 6 New Rep. 378. 

243, -.|—NeEwnry & ENNISKILLEN Ry. Co. 
v. COOMBE (1849), 3 Exch. 565; 5 Ry. & Can. 
Cas. 633; 18 L. J. Ex. 325; 12 L. T. O. S. 
475. 

Annotations :—Refd. Leeds & Thirsk Ry. v. Fearnle 
4 Kixeh. 24; Kh. v. Midland Counties & Shannon Jinction 
Ny. (1863), 9 L. T. 155. Mentd. West Cornwall Ky. v. 
Mowatt (1850), 19 L. J. Q. B. 478; Birkenhead, Lanca- 
shire & Cheshire Junction Ry. v. Pilcher (1851), 6 Ry. & 
Can. Cus. 622; Deposit Lifo Assce. v. Ayscough (1856), 6 
I. & B. 761; Kdwards rv. Kilkenny & Great Southern & 
Western Ky. (1863), 14 C. B. N.S. 526. 

244. .|— The construction contended for 
leads to consequences so extensive & so alarming 
that it ought not to be adopted, unless it is plain 
that such was the intention of the Act (WILDE, 
C.J.).—_- GARRARD v. TucK (1849), 8 C. B. 231; 18 
lL. J. C: Pr. 338 3 14 L. bee oO. S. 547 ; 18 Jur. 871 3 
137 KK. R. 498. 

Annotations :—Reid. Knight v. Bowyer (1858), 2 De G. & J. 
421; Drummond v. Sant (1871), L. R.6 Q. B. 763. Mentd. 
Melling v. Leak (1855), 16 C. B. 652; Batoman v. Boynton 
(1866), 14 W. Rt, 598; Locking vr. Parker (1872), 8 Ch. 
App 35, n. 

245. .|—-I go upon the words of the statute 
without importing into the case the least personal 
recollection of the object of the statute, which I 
have noright to do. I go upon the obvious mean- 
ing of the statute. The words are very general, 
but we must put a reasonable construction upon 
them (LORD BrouGHAM).—Re LAMENAUDE’S 
PaTENT (1850), 2 Web. Pat. Cas. 164. 

246. .|;—Words are not to be treated as 
inoperative, if by reasonable intendment they 
can be made operative (POLLOCK, C.B.).—M‘KInN- 
NON v. PENSON (1853), 8 Exch. 319; 22 L. J. M.C. 
57; 21 L. T. O. S. 85; 17 J. P. 1533 on appeal 
(1854), 9 Exch. 609. 

Annotations :-—Refd. Kondall v. King (1856), 17 C. B. 483; 
Gibson v. Preston Ns cae (1870), L. R. § QQ. LB. 218; 
Cowley v. Newmarket L. B., (1892) A. C. 345 ; Maguire 
v. Liverpool Corpn., [1905] 1 K. B. 767. Mentd. Young 
v. Davis (1863), 9 L. T. 1453; Parsons v. St. Mathew, 
Bethnal Green (1867), U. R. 3 C. P. 56; Wilson ». Halifax 
Corpn. (1868), L. R. 3 Ix. 114; Holborn Grdus. v. St. 
Leonard’s Vestry (1876), 41 J. P. 38; Bathurst Corpn. 
v. Macpherson (1879), t tie Cas. 256; Kent v. Worthing 
L. B. (1882), 10 Q. B. D. 118: Victoria Corpn. v. Patterson, 
Victoria Corpn. v. Lang, [1899] A. C. 615. 

247. .|—We must put a reasonable con- 
struction on the Act of Parliament (BLACKBURN, 
J.).— HARRISON v. LONDON, BRIGHTON & SOUTH 
Coast Ry. Co. (1860), 2B. & S.122; 29L. J. Q. B. 
2090; 21..T. 423; 24/5. P.499; 6 Jur. N.S. 954; 





(1849), 














of either set of 


241 ii. --—-.J—The ct. wlll only con- 
that conflict, 


strue “ or,’ used in a statute, as“! and ” 
when the natural meaning would give 


pre- rise to an interpretation unreusonable, 
. v. Howr, inconsistent or unjust.— GORMAN v. 
2B.C. 8. 36. KNigur CunrraL GOLD MINING Co,, 


LtTp., (1911) T. P. D. 597.—S. AF, 
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Sect, ae of interpretation: Sub-sect. 2, B. 
& ©.) 

8 W. R. 624; 121 E. R. 1018; 

2B. & S. 152, Exch. 

Annotations :—Refd. Stevons v. L. B. & 8. C. Ry. cert), 42 
J.P. 70; Williams v. Mid. Ry. (1907), 98 L. TT. Sut- 
cliffe ». G. W. Ry., [1910] 1K. B. 478. Meni ‘Wilton 
*, Royal Atlantic Mail Steam Navigation Co. (1861), 8 
Jur. N. 8. 231; Peok v. North Staffordshire Ry. (1863), 
10 H. Ll. Cas. 473 : Kendall v. L. & 8S. W. Ry. (a8) 1 ‘s 
7 Hxeh. 373; Ashenden v. L. B. &S, C. GNs0), 6 
Ex. D. 180; Dickson v. G. N. Ry. (i388), is GF "B.D. 
248. .|—Re CLEVELAND’sS (DUKE) Tanne 

ESTATES (1861), 1 Drew. & Sm. 481; 80 L. J. Ch. 

862; 7 Jur. N.S. 769; 9 W. R. 888; 62 EB. R. 462. 


“Annotations Mentd. Fe Sexton Barns S. E. (1862), 10 
W. R. 416, 


249. -|—If a clause of an Act of Parliament 
is capable of two constructions, one interpreta- 
tion being strained, & amounting almost to an 
absurdity, & the other reasonable, the reasonable 
oe must be adopted (KINDERSLEY, 

V.-C.).— POLE v. PoLE (1865), 2 Drew. & Sm. 
420; 6 New Rep. 19; 34 L. J. Ch. 586; 12 L. I. 
337 : 11 Jur. N.S. 477 ; 13 W. R. 648; 62 E.R. 


680. 
prey Bury. »”. North Staffordshire 


{nnotations :—Mentd. 
Ky. (1865), L. R. 1 Eq. 593; Taylor v. Chichester & Mid- 


hurst Ry. (1867), 1. i 2 Exch. 356; Re Borkeley’s Will, 

Re Gloucester & Berkeley Canal Act, 1870 (1874), 10 

Vie eee Re Lacon’s Settlmt., Lacon v. Lacon, [1911} 

250. 
of construction that, if the words are sane 
of a reasonable & also of an unreasonable con- 
struction, the former construction must prevail 
(KEatTiInG, J.).-—Boon v. Howarnp (1874), L. R. 
9C. P. 277; 2 Hop. & Colt. 208; 43 L. J. C. P. 
115; 30 L. T. 3882; 38 J. P. 678 ; 22 W. R. 535. 
Uinslaiton »——Mentd. radioy v. Baylis, Morfee v. Novis, 

Kirby v. Biffen (1881), 8 Q. B. D. 195. 

251. .| — Their lordships are of opinion 
that the second construction which is not abso- 
lutely inconsistent with the phraseology of the 
enactment & is by far the more reasonable of the 
two ought to be adopted (per Cur.).—Tst FANNY 
M. Carviti v. PERU (QWNERS) (1875), 183 App. 
Cas. 455, n.; 44 L. J. Adm. 34; 32 1. T. 646; 
24 W. R. 62; 2 Asp. M. L. C. 565, P. C. 
Annotations :—Refd. Stoomvaart Maatschappy Nederland 

v. Peninsular & Oriental Steam Navigation Co. (1880), 5 

Fae ty Cas. 876; China Merchants’ Steam Navigation Co, 

ignold, The Hochung, The Lapwing (£882), 7 App. 

Cas. 512; The Hermond (1890), 62 1. T. 670; Iastern 

S.8. Co. v. Smith, The Duke of Buccleuch, {1891 ] A.C, 

310; The Argo 1900), 82 L. T. 602; The eC me 

11909) P, 260. entd. Zte The Englishman (1877), 3 

D. 18; Tho Mary Hounsell (1879), 4 P. D. 204; Pe 
the Glamorganshier ae 13 App. Cas. 454; Tho 

one (1900), 82 L. T. 356; The Devonian, [1901] 

The Anselm, [1907] P. 151; The Pitgaveney, 

{1910] B. 215. 

252. .J—Acts of Parliament must be read 
in the light of common sense (SIR ROBERT PHILLI- 
MORE).—THE CYBELE (1877), 2 P. D. 224; 47 


on appeal (1862), 























STATUTES. 


L.J.P.13; 37L. T. 165; 25 W. R. 830; 3 Asp. 
M. L. C. 478 ; on appeal (1878), 3 P. D. 8. 
Annotation :-—Mentd. Young v. 8.8. Scotia, [1903] A. C. 501. 
253. .J}—My view of an Act of Parliament 
... Which is made applicable to a large trade or 
business is, that it should be construed, if possible, 
not according to the strictest & nicest interpreta- 
tion of language, but according to a reasonable & 
business interpretation of it with regard to the 
trade or business with which it is dealing (BRETT, 
M.R.).—THE DUNELM (1884), 9 P. D. 164; 63 
L. J.P. 81; 61 L. T. 214; 52 W. R. 970; 6 "Asp. 


M. Ll. C. 304, C. A. 

Annotations :—Refd. "ho Grovchurst, [1910] P. 316. Mentd. 
The Chusan (1885), 53 L. ‘I. 60; Tho Tweedsdalo RG 
14 P. D. 164; Phe Sophia Rebecea (1902), 7'imes, Feb. 


254. .|—IIaving to choose then ete 
two constructions, one which involves the rejection 
of an important word found in the enactment, or 
the assumption that it was ignorantly inserted 
as synonymous with ‘‘ composition ”? & the other 
which docs no real violence to the language, & 
involves only the assumption that the Legislature 
used the word ‘‘ charged’? in a sense that it 
certainly bore in previous enactments, it appears 
to me that the sounder view is to adopt the latter 
construction (LORD  JLeERSCIELL).—PAYNE  v. 
ESDAILE (1888), 13 App. Cas. 613; 58 L. J. Ch. 
299; 59 L. T. 568; 53 J. P. 100; 37 W. RR. 273, 
H. L.3 revsg. S. C. sub nom. ESDAILE v. PAYNE 
(1886), 54 L. T. 705, C. A. 

Annotations : >—Mentd. London City Union v. Esdaile (1887), 











51 J. PP. 5643 dee Hodgson’s 8. 1., Altamont vo. Forsyth 
(1913), 106 LY. 456, Busby v. Aveherino, (1928) A. C. 
255. .|---The rules for the construction of 


statutes arc very like those which apply to the 
construction of other documents, especially as 
regards one crucial rule, viz. that, uf it is possible, 
the words of a statute must be construed so as to 
give a sensible meaning to them. The words 
ought to be construed ut res magis valeat quam 
poe ee L.J.).—Curnns vo, STOVIN (1889), 


2 Q. B.D. 513; 58 wb. J. Q. 1B. 174; 60]. T. 
ie 37 W. R 3153 5 T. Jn R. 218, C, A. 
Annotations --Apld. R. vr. Vasoy & uy (1905), 22 T. L BR. 

. Refd. Burkill a. Thomas, {1892} LQ. BL yg. Menta, 

aeons v. Lakenheath School Board ey 57, It, 
497; Davey v. aL HON, [1923] 1 Kk. B. 563. 





256. > LEVY & DEBENTURE CoRPN,’S 
CONTRACT (1894), 42 W. BR. 583; 38 Sol. Jo. 530; 
8 R. 820. 





C. Construction leading to Absurdity or Repugnance. 
See DEEDS, Vol. XVII., pp. 270, 271, Nos. 847— 
852, 859-862. 
257. Construction to avoid absurdity or repug- 
nance.]—MITCHELL v. Toknup (1766), Park. 227 ; 


145 Ih. R. 764. 
Annotation :—Consd. Ie Aaron, Kc p. Lowe (1832), 1 L. J. 
Bey. 54. 


absurdity. If, however, the words 


PART III. SECT. 2, SUB-SECT. 2.—C. 

257 i. Construction to avoid absurdity 
or repugnance.}—OTTAWA CORPN, v. 
HUNTER (Ont.) (1900), 31 8. C. R. 7.-- 
CAN. 


267 ii. ——.]—The ct. will not hold 
any logislation to be meaningless or 
absurd unless the language is absolutely 
intractable.—HSQUIMALT WATRRWORKS 
Co. v. VicroRtIaA CITY CoRPN. (19014), 10 
B.C. R. 193; 24 Cc. LL. T. 105.— 
CAN. 

257 iii. -J—In the construction 
of statutes an interpretation leadin 
Tyenalty, is not to be adopted.— 

Dow v. PARSONS (1917), 51 N.S. RR. 
41; 36 D. L. BR. 510.—CAN. 

257 iv. .}-—The literal construc- 
tion of a sect. of a statute should not 
be adopted if it results in an absurdity 








or an Inconsistency with the Intention 
of the legislature as apparent from 
the whole  statute.—fe LICHARD 
BRoTHERg Co.’s 9 KSTATE, STUART 
MANUFACTURING CO. v. WHITTAKER, 
[1917] 2W. W. R. 722; i1 Alta. L. R. 
495.—CAN. 

257 v. ~~. v. LIGGETTS-FIND- 
LAY DrRva Stores, Lrp., (1919) 3 
W.W. RR. 1025; 49D. L. R. 491; 15 
Alta. L. R. 124.—CAN. 

257 vi. .J—R. v. BANK OF MON- 
TREAL (1919), 47 N. B. R. 69; 49 
D. 1. RR. 288.--CAN. 

257 vii. .}—If the words of a 
statute are clear the inust be 
followed even though they lead _ to 
& manifest absurdity. The ct. has 
nothing to do with the question whether 
or not the legislature committed an 








of a statute adnut of two interpreta- 
tions, then thoy are not clear, & if 
one interpretation loads to an absurdity 
& tho other docs not, the ct. will con- 
clude that the legislature did not 
intend to lead to an absurdity & will 
adopt the _other interpretation.— 
VANCOUVER ISLAND (BP.) v. VICTORIA 
Coren. (B. C.), [1921] 38 W. W. 1t. 214; 
69 D. L. It. 399.—CAN, 

257 viii. ——-.]}—M‘NRILL v. CroMe 
MELIN (1858), 8G L. R. 61; 10 
Ir. Jur. 297,—IR. 

257 ix. .]—HIBERNIAN MINECO. 
vw. TUKE (1858), 8I. C. L. lt. 321.-——IR. 

257 x. -——.]—-Where to give to the 
words of a statute their ordinary 
moaning would lead to an absurdity so 
glaring that the legislature could not 





Parr JI).—INrerpreratvion. 


258, —-—-.|—-We are to construe provisions in 
Acts of Parliament according to the ordinary sense 
of the words, unless such construction would lead 
to some unreasonable result, or be inconsistent 
with or contrary to the declared or implied inten- 
tion of the framers of the law, in which case the 
grammatical sense of the words may be extended 
or modified (PARKE, J.).—-R. v. PEASE (1832), 4 
B. & Ad. 30; 1 Nov. & M. K. B. 690, 1 Nev. & 
M.M. O0. 535; 2L.J.M. C. 26; 110 E.R. 366. 


Annotations :-—-Reid, Pilgrim v. Southampton & Dorchester 
Ry. (1849), 7 C. 3. 205; Kearns v. Cordwainers Co., 
Cordwainers Co. v. Kearns (1859), 5 Jur. N. 8S. 1216; 
Cale. Ry. v. Lockhart (1860), 3 L. 'T. 65: KR. v. Bradford 
Navigation Cu (1865), 6B. & 8S. 631; Hammersmith, ete. 
Ny. v. Brand (1869), L. Rk. 4 H. L. 171; A.-G. v. Loeds 
Corpn. (1870), 5 Ch. App. 583; A.-G. vw. Gaus Light & 
Coke Co. (1877), 37 lL. T. 746; Evans v. M.S. & 4. ee 
(1887), 36 Ch. D. 626; Cowper Kssex v. Acton L. 33. 
(1889), 14 App. Cus. 153; C.& S. LL. Ry. vo. L. C. C. (1891), 
65 L. T. 362; Canadian Pacific Ry. v. Roy, [1902] A. C. 
220, Lauttee v. Norwich Hlectric Tram. Co, (1902), 18 
T. L. KR. 562. Mentd. l. v. Scott (1842), 3 Q. B. 543; 
Lawrence v. G. N. Ry. (1851), 16 Q. B. 64335) Ricketts v. 
Kast & West India Docks, etc., Ry. (1852), 12 ©. B. 1603 
Re Penny (1857), 7 Kk. & BB. 660; Manley v. St. Helens 
Canal & Ky. (1858), 2 H. & N. 840; Vaiurban v. Tal? Vale 
Ry. (1860), 5 H. & N. 679; Stockport Waterworks Co. 
", Potter (1861), 7 H. & N. 160; Croft v. L. & N. W. Ry. 
(1863), 3 B. & 8. 436; Parry v. Croydon Commercial Gas 
& Coke Co. (1863), 28 J. Vv. 86, Stapley v. L. B. & S.C. Ry. 
(1865), 35 L. J. Ex. 7; Mersey Dock ‘Trustees v. Gibbs, 
Mersey Doevk ‘Trustees ». Penhallow (1866), L. Rot He la 
93; Jones v Festiniog Ry. (1868), L. HK. 3 Q. 1. 738; 
Dungey v. London Corpn. (1869), 38 LL. J. CG. PP. 298; 
Buccleuch «. Metropoltan Loard of Works (1870), L. R. 
5 iach, 221, Smithv. Mid. Ry. & L. & Y. Ry. (1877), 37 
L. 'k. 22t; Matson v Baird (1878), 3 App. Cas. LOSZ; 
Nitro-Phosphate & QOdam‘x Chenucal Munure Co. tv. 
London & St. Katharine Docks Co. (1878), 9 Ch. D. 5038; 
Powell v. Fall (1880), 5 Q. B.D. 597: Metropohtar 
Asylum. District. ve. Hill (1881), 6 App Cas. 19385 Re tv. 
Sheward (1882), 9 Q. B.D. 7413 Gas Light & Coke Cov, 
St. Mary Abbots, Kensington, Vestry (i881), Cab. & Tel. 
368; Row. Essex (1884), 1£Q. B.D. 753; L. B. & S.C. 
Ry. ¢. Truman (1885), 11 App. Cas. 45, lowther v. Cur- 
wen (1887), 58 I. T. 168%: Hartison v Southwark & 
Vauxhall Water Co , (1801) 2 Ch. 409 3; Holliday rv. Wake- 
fiedd Corpu., {1SOL] A.C. 815 A.-G.oo Met. Ry., [P89ds 1 
Q. B. 38t, Shelfer ce. City of London Hlectiuc Lighting 
Co., Monx’s Brewery Co. tv City of London Jélectric 
Lighting Co. (1891), 04 1. J. Ch. 216; Jordeson », Sutton, 
Southeoates & Drypool Gas Co., [£899] 2 Ch. 217; Long 
ivaton Recreation Grounds Co, ». Mid. Ry (1901), 71 


Lae <. LB. 74; West v. Bristol Trainways & Carriage 
- ae 72 J.P. 145, G.C. Ry. ve. Hewlett, (1916) 2 
eC. S11, 





259. -|—It clearly is not within the object 
which the Legislature had in view, & although it 
may be withm the literal meaning of the words, 
taken by themselves, we must not give to them 
a construction which will not only be contrary to 
the general intention of the Legislature but which 
wul lead to [an] absurd consequence (LOnpD 'TEN- 
TERDEN, C.J.).—Stmpson v. UNWIN (1832), 3 
B.& Ad. 184; 11.5.M.C. 28; 110 1. BR. 50. 
Annotations :-—Refd. Crofts » Middleton (1856), 8 De G. M. 

& G. 1902; Guyer v. RR. (1889), 23 Q. B.D. 1003; Ihe 

London (Bp.) (1889), 23 Q. B.D. 404. 

260. .|—The words of the clause must: be 
read in their usual sense & order, unless they would 
thereby be contrary to the declared intentions of 
the Legislature, or repugnant to each other.— 
WILLIAMS v. Ropents (1835), 1 Cr. M. & Rh. 676 ; 
1 Gale, 56; 5 Tyr. 421; 4 L. J. Ix. 78; 149 
i. R. 1252. 

261. .|—It is a very uscful rule, in the 
construction of a statute, to adhere to the ordinary 
meaning of the words used, & to the grammatical 
construction, unless that is at variance with the 
intention of the Legislature, to be collected from 
the statute itself, or leads to any manifest absurdity 
or repugnance, in which case the language may be 
varied or modified, so as to avold such incon- 








have contemplated it, or to a result 
contrary to the intention of tho legis- 
lature as shown from the contoxt, VENTER v. 
tho ot. will so interpret the statute as 8. AF. 


J.— VOL. XIII. 


R., 


to remove the absurdity, & give effect 
to the intention of the Legislature.— 
[1907] T. 
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venience, but no further (PARKE, B.).—BECKE v. 
Smry (1836), 2 M. & W. 191; 2 Gale, 242; 6 


J. J. Ex. 54; 1560 i. R. 724. 

Annotatwns :—Apld. Hollingworth v. Palmer (1849), 18 
L. J. Ex. 409  Distd. Rk. v. Bird (1851), 2 Den. 94 ote 
132; A.-G. v. Yelverton (1861), 7 H. & N. 306. Consd. 
Christopherson v, poling (1864), 15 CG. B. N. 8.809. 
Distd. Richards v. McBride (1881), 8 Q. B. D. 119. Refd. 
Smeoton v. Collier (1817), 1 Exch. 457; Lewis ». Hance 
(1848), 12 J. P. Jo. 293; Rev. Wiley (1850), 2 Den. 37; 
Jones v Harrison (1851), 6 Exch. 328; Miller v. Salomons 
(1842), 7 exch. 474; Guudet v. Brown, Brown v. Gaudet, 
Geipel +. Cornuforth, Tho Argos (Cargo Ex), The Hewsonsa 
(1873), LR. 5 P.C.131: Cartis v. Stovin (1889), 5 T. L. RB. 
218; Cox ». Hakes (1800), 15 App. Cas. 506; TR. v. 
Dibdin, (1910] bk, 57. Mentd. Nunes v. Carter (1866), 
L. HK. 1 BP. CC. 342. 


262. -—--.|—Now the sound rule of construc- 
tion with respect to Acts of Parliament, is to read 
them in the ordinary & usual grammatical sense, 
giving full elfect to their provisions, unless such 
mode of construction leads to manifest incon- 
venience, or is repugnant to the evident intention 
of the J.egislature. If, in the present case, such 
construction would have the effect of defeating 
any antecedent vested right, then we ought to 
construe the Act so as to support, not defeat it.— 
EDWARDS v. LAWLEY (1840), 8 Dowl. 234. 
Annotation :~-Refd. Nelstrop v. Scarisbrick (1810), 4 Jur. 


582. 
263. |—Brown v. MAcMInuAn, SAME v. 
MacPuHuErRson, No. 162, ante. 

264. }—Such construction [the ordinary 
gramunatical construction] ought to prevail, unless 
it lead to an absurdity, or be manifestly repugnant 
to the intention of the Legislature, as collected from 
the context (PARKE, B.).—TURNER v. SIEFFIEDD 
& RoTHERHAM Ry. Co. (1842), 10 M. & W. 425; 
3 Ry. & Can. Cas. 222; 152 KH. R. 536. 








Annotations --—-Mentd. Brine v. G. W. Ry. (1862), 2 B. & 8. 
402; Brand v. Hummersinith & City Ry. (1867), L. kt. 
2Q. B, 228, 

265. ---—-.]-—-lt is a good trial to go by, in all 
cases to take the grammatical construction of the 
statute, & to act upon it, unless it leads to some 
incongruity or manifest absurdity.—DOvDGSON v. 
Scorr (1848), 2 Ixch. 457; 6 Dow. & L. 27; 5 
Ry. & Can. Cas. 654; 17 L. J. Ex. 321; 11 L. T. 
O.S. 292; 12 Jur. 5621; 154 E.R. 571. 
Annotations :-—Mentd. Bank of Kngland v. Johnson (1849), 

18 1. J. kx. 238; Devereux v. Kilkenny & Great Southern 

& Western Ry., Re Emery (1850), 5 Exeh. 834; Heward 

v. Wheatley, Hx p. Wilson (1852), 5 De G. & Sm, 552 ; 

O'Flaherty vr. MeDowell (1857), 6 Li. L. Cus. 142; Davis 

”, Morris (1883), 10 Q. B.D. 436. 


266. .|--SALKELD v. JOHNSON (OR JOHN- 
ston), No. 119, ante. 

267. .|—The rule we have always followed 
of late years has been to construe statutes like all 
other written instruments, according to the 
ordinary grammatical sense of the words used, & 
if they appear contrary to the recognized & ex- 
pressed intention of the Legislature, or present any 
absurdity or inconsistency with grammatical sense, 
they must be modified so as to obviate that 
inconvenience, but no further (per CuR.).—HOL- 
LINGWORTH v. PALMER (1849), 4 Exch. 267; 18 
L. J. Wx. 409; 13 L. T. O. 8S. 363; 13 J. P. 553 ; 
154 KE. R. 1211. 

Annotation -—Refd. Tho Ferret, Philips v. Highland Ry. 

(1883), 48 L. 'T. 915. 














268. -|—MacDouGaALL v. PATERSON, No. 
1401, post. 
269. —--.|—I think the true rule for the con- 


struction of a statute is that the cts. ought to 
adhere to the ordinary meaning of the words used, 
& to the grammatical construction, unless that is 
at variance with the intention of the Legislature, 





257 xi. -J—StrorM & Co. v. DuR- 
BAN MUNICIPALITY, [1925] App. D. 
8S. 910.— 49.--S. AF. 
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to be collected from the statute itself, or leads to 
any manifest absurdity or repugnance, in which 
case the language may be varied or modified so 
as to avoid such inconvenience, & no further 
(MARTIN, B.).—R. v. Birp (1851), 2 Den. 04; 
T. & M. 437; 207. 3.M.C. 70; 1573. P.173; 15 
Jur. 193; 5 Cox, C. C. 20; 169 I. R. 431, C. C. R. 


alnnotutions Meutd. Cirdlestone v. Brighton A ar 
fee (1878), 3 Ex. D. 137; 1k. uv. Miles (1890), 24 Dd. 
23. 


270. -|} — Statutes are to be construed 
according to their plain & obvious meaning, unless 
any manifest injustice or absurdity will ensue from 
such a construction (PoLLock, C.B.).—JONES v. 
TLARRISON (1851), 6 Exch. 328; 21. M. & P. 257; 
Rob. L. & W. 565; Cox, M. & H. 489; 20 L. J. Bx. 
166; 17 L. T. O. 8. 413 15 Jur. 387; 155 BE. R. 


667. 
Annotations : :—Refd. Macdougall v. Paterson (1851), 11 


» Is. 755; Mouse v. Royal British Bank (18 56), 1c. B. 
N.S. 67; Julius v. Oxford (Lord Bp.) (1880), 5 App. Cas. 
214. Mentd. Lathain ». Spedding (1851), 17 Q. i 440; 

Asplin a Blackman (1852), 7 Exch. 386 ; Crake v. Powell 

(1842), KK. & B. 210; Moredith v. Gittins Ceol 13 

Q. B, 25: Collins v. Johnson (1855), 16 C. B. 588. 

271. J}—Where the language of an Act. of 
Parliainent admits of but one interpretation, the 
cts. of law have no right to alter it, however 
absurd the conclusions to which the words lead ; 
but if there are several ways of construction, then 
the ct. is bound to take that most in accordance 
with the spirit of the Act (PoLLock, C.B.). 

We inay depart from the strict grammatical 
construction when it leads to inconsistency, 
repugnancy, or absurdity, to be collected from the 
entire Act (PARKE, B.).—GaARNEY v. Tfarris 
(1852), 19 L. VT. O. S. 94; 17 J. P. 168. 

272. ——-.|—-It is hest to adhere to the 
ordinary grammatical construction of a statute, 
unless it leads to an apparent inconsistency or 
absurdity (PaRKE, 3B.).—BRETTELL. v. DAWES 
(1852), 7 Exch. 3807; 7 Ry. & Can. Cas. 4443 18 
L. T. O. S. 246; 16 Jur. 2743 155 BB. RR. 968. 

278. .|-—-It is, however, true that words 
which are plain enough in their ordinary sense may, 
when they would involve an absurdity, or incon- 
sistency, or repugnance to the clear intention of 
the Legislature, to be collected from the whole of 
the Act, or Acts, in part materia to be construed 
with it, or other legitimate grounds of interpreta- 
tion, be modified or altered, so as to avoid that 
absurdity, inconsistency, or repugnance, but no 
further (PARKE, B.).—MSLLEr v. SALOMONS (1852), 
7 Exch. 47353; 8 Bags Tr N.S. 111; 31 L. J. Ex 
161; 19 L. T. O.S. 68; 16 Jur. 375; 155 BE. i. 
1036 ; ; affd. nie nome. SALOMONS v. MILLER (1853), 
8 Exch. 778. 


atunotations :-—Refd. Evans v. Birmingham Corpn. Wan 21 
L. T. O. 8. 182, Shrewsbury v. Scott (1859), 6 C. 8. 
J41; h.v. Yates (1883), 48 J. P.102; Paterson v, veniue 
van Harbour Go. (1926), 19 B. W.'C. GC. 621. Mentd. 

Lancaster & Carlisle Ry. v. Heaton (1858), 8 KH. & B. 952; 

A.-G. v. Bradlaugh (1885), 145 _Q. B. D. 667. 


274. .|—I doubt, if it were laid down as a 
general rule, that the grammatical construction 
of a clause shall prevail over its legal meaning, 
whether a move certain rule would be arrived at, 
than if it were laid down that its legal meaning 
shall prevail over its grammatical construction. ... 
It must, however, be conceded that where the 
grammatical construction is quite clear & manifest 
& without doubt, that construction ought to 
prevail, unless there be some strong & obvious 
reason to the contrary (POLLOCK, C.B.).—WaAvuGH 
v. MipDLETON (1853), 8 Exch. 352; 22 L. J. Ex. 














109; 20 L. TP. O. 8S. 262; 155 E. R. 1383. 
ji nnotutions :--Retd. L vont v. Bibby (1855), 5 ee L. Cas. 
4813; Re Athlumney, Lr p. Wilson, [1898] 2 Q. B. 547. 


STATUTES. 


275. ——-.|—-The statute must be construed 
according to its plain grammatical meaning, unless 
such construction would lead to manifest absurdity, 
in which case its language may be modified so as 
to remove that absurdity (PARKE, B.).—EAsTERN 
UNION Ry. Co. v. COCHRANE (1853), 9 Exch. 197; 
7 Ry. & Can, Cas. 702; 2 C. L. R. 292; 23 
L. J. Ex. 61; 22 L. T. O. 8S. 104; 17 Jur. 1108; 
2W.R. 43; 156 E.R. 84. 

276. ow e must therefore go on what 
has been called the golden rule of construction in 
putting a meaning on the wording of a statute, 
that we must construe the words used by the 
Legislature in their ordinary grammatical sense, 
unless they be words which, if construed strictly, 
would lead to an absurdity (JERVIS, C.J.).— 
MATTISON v. TART (1854), 14 C. B. 857; 28 L. J. 
©. P.108; 18 Jur. 880; 2 W. R. 2873; 1389 E.R. 
147; sub nom. MATHIESON v. Hart, 2 C. . R. 314. 
Annotation :-— Refd. Abbott v. Middleton, Richetts ». Car- 

penter (1858), 7 H. L. Cas. 69 

277. ——.| —-In construing wills, statutes & 
all written instruments, the grammatical & 
ordinary sense of the words is to be adhered to, 
unless that would lead to some absurdity or some 
repugnance or inconsistency with the rest of the 
instrument, in which case the grammatical & 
ordinary sense of the words may be modified so 
as to avoid that absurdity or inconsistency but 
no further.—Gkery v. PEARSON (1857), 6 LT. L. Cas, 
61; 261. J. Ch. 478; 29 L. 1. O. S. 67; 3 Fur. 
N.S. 82355 W. R. 451; 10 E.R. 1216, H. L. ; 
affg. S.C. sub nom, PEARSON v. RUTTER (1853), 38 
De G. M. & G. 498, L.C, 

Annotations -—Apld. Cale. Ry uv. N. B. Ry. (1881), 6 App. 
Cas. 114. Consd. Re Levy, ha p ee Hone ), 17Ch. D 
746; Harding v. Preeco (1882), 9 Q. B.D. 281; Faber v. 
Lathom (1897), 77 L. T. 168; Tho Saciet 1908] DP. 292; 
Apld. Cave v Torsell, [1912] 3 K. B. 583." Consd. Vacher 
v. London Soc. of Compositors, 11913] A.C. 107. Apld, 


Bodega Co. v. Martin, {1915] 2 Ch, 385. Consd. Scott v. 
Northumberland & Durhain “Miners? Permanent Relict 





Fund) Friendly & Approved Soc., [1920] LK. us. 171; 
Victoma Clty Corpn. vu. Vane onver Island (Bp.), {1921} Q 
A.C. 2843 The Ruapehu, (1927) P. 47. Refd. Ap pou ry, 


lticketts 7. Carpenter (1858), 7 H. L. Cas. 
68; Slingsby oo. Grainger (1859), 7 He Lo Cus 2733 

Thellussonv. Itendledham (1859), 7 We Le. Cas, 429: 
Sutton vw Ennis (1870), 18 W. RR. 882, Reed v Braath- 
waite (L871), Ll. Re. 1k Hq. 44, Lowther v. Bentinek 
(1874), tl. R. 19 Inq. 1663; Rhodes v, Rhodes (1882), 7 
App. Cas. 192; Re cuces «. Metropolitan Bomd of Works 
(1882), 22 Ch. D. 112; Hill». Nast & West India Dock 
Co, (1881), 9 App. Cas. 4485 Mills ev. Dunham, {£591 1 Ch. 
576; Rogers v. Maddocks (1892), 62 L. JI. Ch. 219. Row. 
Halliday, a A. ©, 260, Whitmore v. King (1918), 87 
L. J. Ch. 647. Montd. Bakor », Baker (1858), 6 II. 1. Cas. 
616; Koddy wv, Fitzgeruld (1858), 6 H. L. Cas, 823; 
Seceombe vu. Kdwards (1860), 28 Beav. 410: Seeger te. 

Duthie (1860), G6 Jur. N.S. 1005, Coates v. Hart (1863), 
32 Beav. 319: Pe Sanders’ Trusts (1866), LT. I. 1 Ky, 
6753 Day ve. Day (1870), 18 W. KR. 417: Surtees 7. Surtees 
(I871), L. 4. 12 Kg. 100; Allgood v. Blahko (1873), L. R. 
8 Exch. 160; Robinson v, Evans (1873), 43 Le J. Ch. 82; 
Waring v. Currey (1873), 22 W. RR. 150, Keogh v. Keogh 
(1874), 22 W. h. 508; Sweeting . Prideaux (1876), 45 
L. J. Ch. 3783; Leach v. Jay (1877), 6 Ch. D. 496: Taylor 
® St. Helens Corpn. (1877), 6 Ch. D. 264; Hdwards wv. 
West (£878), 38 L T. 453, Re Martin, Smith v7. Martin 
(1885), 54 Lb. J. Ch. 1078, 


278. J—R. v. SKEEN, No. 186, ante. 

279. ——-.|——-As to what has been said of an 
Act of Parliament not binding if it is contrary to 
reason, that can reccive no countenance from any 
ct. of justice whatever. A ct. of justice cannot set 
itself above the Legislature. It must suppose that 
what the Legislature has enacted is reasonable, & 
all that we can do is to try & find out what the 
Legislature intended. If a literal translation or 
construction of the words would lead to an in- 
justice & absurdity, another construction possibly 
might be put upon them, but still it is a question 
of construction, & there is no power of dispensation 
from the words used (LORD CAMPBELL).—LOGAN 
v. BURSLEM, THE GUIANA (1842), 4 Moo. P. C. C. 


Middlct on, 





Part I]J.—INTERPRETATION. 


284; 7 Jur. 1; 13 H. R. 312; sub nom. Tue 

GUIANA, LOGAN v. R., 3 L. T. 217, P. C. 

280. -|—Semble: the rule of construction 
to be followed in construing a statute is that which 
is to be found in Becke v. Smith, No. 261, ante, 
viz., to adhere to the ordinary meaning of the 
words used in the statute & their grammatical 
construction unless it be at variance with the 
intention of the Legislature, to be collected from 
the statute itsclf, or leads to any manifest absurdity 
or repugnance.—A.-G. v. YELVERTON (1861), 7 
H. & N. 306; 30 L. J. Ex. 333; 5 L. T. 4513; 7 
Jur. N. 8.1250; 158 BE. R. 490. 

Annotations :-—-Mentd. A.-G. v. Floyer, A.-G. v. Smythe 
1861), 31 L. J. Ex, 404; A.-G. v. Abdy (1862), 1 H. & C, 
266; A.-G. v. Gardner (1863), 1 H. & C. 639; A.-G. v 
Gell (1865), 3 H. & C. 615; Wolverton v. A.-G., [1898] 
A, ©. 535, 

281. -|—The rule of construction is un- 
doubted that where words are in any degree 
ambiguous, a meaning should not be put upon 
them which would lead to absurd or mischievous 
consequences, while one could be found whose 
consequences would not be absurd or mischievous 
(LorD Werstrsury, C.).—Re JowETr, Ex p. OSBORN 
(1864), 5 New Rep. 98; 34L. J. Bey. 15; 11 L. T. 
356; 10 Jur. N.S. 1187; 13 W. R. 146, L. C 

282. |—The construction of the Act upon 
which the question depends ought to be one which 
imputes to the Legislature a reasonpble intention 
in passing the Act & not one which will create an 
absurdity (JissEL, M.R.).—HAwes v. PAVELEY 
(1876), 1C.P.D. 418; 464. 5.Q.B.18; 341. T. 
8363 24 W. BR. 895, C. A. 

Anatom -~-Mentd. Rogera v. L. C. & D. Ry. (1877), 26 


192, 

_ 283. .]|—It is no doubt a rule of interpreta- 
tion that the grammatical construction of a sen- 
tence must be followed, but this is not to be 
adopted when it leads to difficulty (GRrovkE, J.).— 
RUTHER v. HIARRIS (1876), 1 Ex. D. 97; 33 L. T. 
$25; 40 J.P. 4543 sub nom. Rurrer v. HARRIS, 
45 L. J. M. C. 108. 

-innotation :-—Apld. Williams v. Mvans (1876), 1 Ex. D, 277. 
284. —-—.]—-I have always understood it to 
be a rule of interpretation applicable to statutes 
that they are to be construed according to the 
strict gramnmatical meaning of the language used, 
unless such a construction’ leads to an absurd 
result: (GROVE, J.).-- WILLIAMS v. Evans (1876), 1 
ix. D. 277; 35 L. T. 861; 41 5. P. 151. 
Annotation ;—Apld. A.-G. v. Beauchamp, {1920] 1 K. B. 650. 
285. .|—STONE v. YEOVIL Coren. (1876), 
20.7. 0D. 99; 46L. J. Q. B. 1387; 36 L. T. 279; 
42 J.P. 212; 25 W. R. 240, C. A. 
Annotations :—Apld. R. v. Vasey & Lally (1905), 22 T. L. R 


1. Montd. dte Gough & Aspatria, Silloth & District J oint 
Water Board (1903), 88 L. ‘I. 421. 


286. -}—Where a strictly literal construc- 
tion leads to a manifest absurdity, a construction 
may be adopted which will carry out what may be 
reasonably supposed to have been the intention of 
the Legislature (GROVE, J.).—-HIGHAM v. WRIGHT 
(1877), 2 C. P. D. 397; 46 L. J. M. C. 223; 37 
L. T. 187; 41 3. P. 670. 























287. -|—RI1VER WEAR CoMRS. v. ADAMSON, 
No. 105, ante. 
288. -|—I prefer to adhere to the golden 





rule of construction, that the words of a statute 
are to be read in their ordinary sense, unless the 
so construing them will lead to some incongruity 
or manifest absurdity (Grover, J.).—CoLiIns wv. 
WELCH (1879), as reported in 5 C. P. D. 275 on 
appeal,5 C. P. D. p. 31, C. A. 
Annotations :—Mentd. Marsden v. . & Y. Ry. (1881), 7 
Q. B.D. G41; Jones v. Curling (N84), 13 Q. B. D- 262 ; 
uxley v. West London Extension Ry., Hughes v. Merrett, 


Wood v. Madge (1886), 17 Q. B. D. 373; Roberts v. Jones, 
Willey v. G.N, Ky., [1891] 2 Q. B. 194. 
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289. ——-.|—A statute may be construcd | aa 
trary to its literal meaning, when @ litera 
construction would result in an absurdity we 
inconsistency, & the words are susceptible F i 
another construction which will carry out the 
manifest intention.—Re Levy, Ea p, as 
(1881), 17 Ch. D. 746; 50 L. J. Ch. 6573 45 L. T. 
1; 30 W. It. 305, C. A. 

Annotations :—Consd. Harding v. Preece (1882), 9 Q. B. D. 
281; Till». Kast & West fndia Dock Uo. (1881), 9 Ant. 
Cas. 448; De Vexi v. O'Connell, [1908] AC, 298. Refd. 
Re Cock, Ex p. Shilson (1887), 20 Q. B.D, 343; Horitable 
Neversionary Co. v. Millar, (2802] A. ©. 598; O'Grady 2. 
Wilmot, [1916] 2 A.C. 231; KR. v. Halliday, [1917] A. C. 
260: Tozer v. Viola, [1918] 1 Ch. 75; Victoria City Corpn. 
v. Vancouver Island (Bp.), [1921] 2 A. C. 384. Mentd. 
Re Clarke, Ex p. Wast & West India Dock Co. (1881), 17 
Ch. D. 7593 Re Latham, Ar p. Glegg (1881), 19 Ch. D.7 ; 
Re Morrish, Hx Pp Hart Ivyke (1882), 22 Ch. D. 410; 
Wood v, Hayos (1885), 1 T. I. KR. 207; Wise v. Lansdell, 
{1921] 1 Ch. 420; We Lister, ox p. Bradford Overseers 
& Bradford Corpn., [1926] Ch. 149. ; 
290. J—In such a case the simple applica- 

tion of the words in their primary & unqualified 

sense is not always sufficient, & will sometimes 
fail to carry out the manifest intention of the law- 
giver as collected from the statute itself, & the 
nature of the subject-matter & the mischict to be 
remedied. Where, therefore, the simple applica- 
tion of the words in an unqualified sense leads 
apparently to some injustice or absurdity at 
variance with, or not required by, the scope & 
object of the legislation, 1t becomes necessary to 
examine further & to test, by certain settled rules 
of interpretation, what was the real & true inlen- 
tion of the legislature, & having ascertained it, 
then to apply the words, if they are capable of 
being so applied, so as to give effect to that 

intention (WATKIN WILLIAMS, J.).—- HARDING Vv. 

PREECE (1882), 9 Q. B.D. 281; 51 L. 7. Q. B. 

515: 47L. T. 100; 465, P. 616; 31 W. R42, D. ©. 

Annotation :-—Mentd. Stacey v. Hill (1900), 69 L. J. Q. B. 
796, 


291. J—(1) Their lordships do not intend 
to depart from the rule that, in the construction of 
n statute, the ordmary meaning of the words must 
be adhered to unless that meanmg 1s at variance 
with the intention of the Legislature to be col- 
lected from the statute itself, or leads to some 
absurdity or repugnance (per CUR.). 

(2) The right to use an instrument, s0 simple & 
at the same time so potent, sweeping away at one 
stroke defences otherwise unassaulable, may pro- 
perly be regarded as a new right. It sceims to 
follow from these considerations that if this new 
right is to be enforced the special & appropriate 
remedy provided by the legislature must be 
pursued (per CUR.).—- PIETERMARITZBURG CORPN. 
v. NaraL LAND & COLONIZATION Co. (18838), 13 
App. Cas. 478; 57 L. J. P.O. 825 58 L. T. 805, 
> ’ 
sivnofation 2A to (1) Apld. A.-G. v. Vitagraph Co., [1915] 

1 Ch. 206, 

292. .|—The ordinary canon of construc- 
tion, that is to say, by giving them their ordinary 
meaning in the English language as applied to such 
a subject-matter, unless some gross & manifest 
absurdity would be thereby produced (LORD 
EsHer, M.R.).—CLEeRIcAL, MEDICAL & GENERAL 
Lire ASSURANCE Socirry v. CARTER (1889), 22 
Q. B. D. 444; 58 L. 5. Q. B. 224; 53 J. P. 276 ; 
5T. L. R. 291; 2 Tax Cas. 437, “0 A. oe ' 

i —, ly St 1011S evonpor 
eiiewnn Coco. Corral Walia Go. (1800), 15. Le T. 467. Reid. 
ju ©. C. v. Grove (1896), 61 J. PB. 82. Mentd. Leeds 

Pormanent Benefit Bldg. Soc. v. Mallandaine, [1897] 2 

B. 402: Revell v. Edinburgh Life Insce, (1906), 5 


Tax Cas, 221; Butler v, Mortgage Co. of Egypt (1927), 
138 L. T. 328. 


293. .|~You are not so to construc the 
Act of Parliament as to reduce it to rank absurdity. 
88 2 
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Sect. 2.—ules of interpretation: Sub-sect. 2, C. 
& D.| 

You are not to attribute to general language used 

by the Legislature in this case any more than in 

any other case a meaning that would not only 

[not] carry out its object but produce consequences 

which to the ordinary intelligence are absurd 

(LinDLry, L.J.).—THE DUKE oF BUCCLEUCH 

(1889), 15 P. D. 86; 62 L. T. 94; 6 Asp. M. LL. C. 

471, C. A.3 on appeal, sub nom. KASTERN S.S. Co., 

Lrp, v. Smiru, THE DUKE or BuccLEucH, [1891] 

A.C. 310, WW. L. 

Annotations :—-Mentd. The Hermod (1890), 62 L. T. 670; 
The Duke of Buccleuch, [1892] P. 201; The Argo (1900), 
82 L. T. 602; The Sansparcil (1900), 82 L. T. 356; The 
Devonian, {1901} P. 221; The Anselm (1906), 94 L. T. 
$53; Paquin v. Beauclerk, [1906] A. C. 148; Tho Bella- 
noch, [1907) P. 170; The Aristocrat, {1908} P. 9; The 
orinuian, [1909] P. 260; The Pitgavency, [1910] P. 


294, —~---.]|—VACHER & Sons, Lrp. v. LONDON 
SOCIETY OF ComMpPositTors, No. 54, ante. 

295. .|—INLAND REVENUE Comrs. v. Hik- 
BERT, No. 235, ante. 

296. -|-—-In construing the statute you 
must give its words their ordinary signification 
unless when so applied they produce an inconsist- 
ency or an absurdity or inconvenience so great as 
to convince the ct. that the intention could not 
be to use them in their ordinary signification 
(GREER, J.).—AHUDson’s Bay Co. v. MACLAY (1920), 
36 T. L. R. 469. 
afnnotalion :-—Mentd. Robinson v. It., [1921] 3 K. B. 183. 








D. Construction leading to Hardship or Injustice. 


297. Alternative construction adopted if 
possible.|—-(1) By an casy transposition of the 
words of the Act a construction agreeable to 
justice may be read (per Cur.). 

(2) It cannot be presumed that the Act had a 
retrospect to take away an action to which pltf. 
was then entitled (per CUR.).—GILMORE v. SHUTER 
(1678), T. Jo. 108; Freem. IX. B. 466; 1 Vent. 
3303 2 Lev. 227; 84 1. R. 11703 sub nom. GIui- 
MOKE uv. SHOOTER, 2 Mod. Rep. 310; sub nom. 
HIELMORE v. SHUTIER, 2 Show. 16. 

.lnnotations :-—.As to (2) Distd. Towler v. Chatterton (1829), 
6 Bing. 258, Consd. Moon v. Durden (1848), 2 Iexch. 22; 
Bowling v. Camp (1922), 128 b. ‘I. 344. ld. Henshall 
v. Porter, (1023) 2 K. B. 193, Refd. Ashburnham 1. 
bradshaw (1740), West demp. Hard. 505; It. v. Leeds & 
Bradford Ry. (1852), 18 Q. B. 313: Conull « MHudson 
(1857), 6 W. 373 Williams v. Snuth (1857), 2H. & N. 
A413; Re Athlumney, Lz p. Wuson, [1898] 2 Q. B. 547, 
ceed Refd. The Alexander (1841), 1 Notes of Cases, 

35. 

_ 298. .]|—It shows the wisdom of the law 

in not too strictly adhering to the words of an Act 

of Parliament, where they would work injustice 

(ABBOTT, C.J.).—GILLON v. BODDINGTON (1824), 

1G. & P. 541; Ry. & M. 161; 171 E.R. 1308. 

aLnnotations :—Distd. Freeborn v. Lecming, [1926] 1 kK. B. 
160. Mentd. Howell v. Young (1826), 5 B. & C. 259; 
Wordsworth v. Harley (1830), 1 33. & Ad. 391; Nicklin 
a Willams (1854), 10 Exch 259; Bonomi v. Backhouse 
(1858), HK. B. & EK. 622; Mitchell v. Darley Main Colliery 
Co, (1884), 14 Q, B. D. 125. 

299. -J-—If the words of the stalute were 
capable of being modified so as to avoid an incon- 
venience plainly & manifestly arising from a strict 
construction of them, we ought to do so (LORD 








PART HI. SECT. 2, SUB-SECT. 2.--—-D. 
297i, Allernative construction adopted 

af possible. }—CosilAM v, COSHAM (1899), 

2o V. L. it. 418.—AUS. 

.}+—Where there are two 297 





297 ii. 
coustructions the one of which will 
do great & uunecessary Injustice, & 
the other of which will avoid that 
injustice & keep exactly within the 
purpose for which the statute was 
passed, It is the bounden duty of the 





297 iv. 





ct. to udopt the second & not to adopt 
the first of those constructions.— RK. 
eaten (1895), 4 B.C. RK. 323.— 


iil, -}—-WINNIPEG CITY 17. 
Brock (1911), 45 8. C. Kt. 271.—CAN. 
-]—Where the lan 5) 
of a statute is so free from ambiguity 
as to leave no doubt as to the intention 
of the legislature, no rules of construc- 
tion are applicable & the ct. will give 


STATUTES. 


ABINGER, C.B.).—WRIGHT v. WILLIAMS (1836), 1 
M. & W. 77; 1 Gale, 410; Tyr. & Gr. 875; 5 
L. J. Ex. 107; 150 EF. R. 353. 

Annotations :—Consd. Flight v. Thomas (1841), 8 Cl. & Fin. 
231. Mentd. Richards v. Fry (1838), 7 Ad. & El. 698; 
Ward v. Robins (1846), 15 M. & W. 237; Pye v. Mumford 
(1848), 11 Q. B. 666; Carlyon v. rik ae te “ee 1H. &N. 
784: Cooper v. Hubbuck (1862), 12 C. B. N. 8. 456; 
Hollins v. Verney (1884), 13 Q. B. D, 304; Clark v. 
Somersctshire Drainage Comrs, (1888), 36 W. It. 890; 
Gardner v. Hodgson’s Kingston Breweries Co., [1990} 1 
Ch. 592; Colls v. Home & Colonial Stores, [1904] A-C. 
179; Hyman v. Van Den Bergh, [1908] 1 Ch. 167. 

800. -|—I would rather, if I can, put a 
large construction on the words of an Act of Par- 
liament, when, by so doing, I can do what I con- 
ceive to be justice, than interpret them so strictly 
as, in my opinion, to permit the co. to do an 
injustice (per Cur.).—Re NortH MIDLAND JAIL- 
way Act, Ea p. SLATERS (1849), 5 Ry. & Can. 
Cas. 700; 18 L. J. Ch. 431. 

Annotation :—Consd. Ie Doncaster’s Estate (1855), 25 L. J. 
Ch. 381, n. 





301, ——-.]—Jonres v. Harrison, No. 270, 
ante. 

302. ——-.]—MatTrison v. Hart, No. 276, 
ante. 

303. ——.]—We may not put a strained con- 


struction on the language of the legislature, unless 
the natural construction would lead to something 
manifestly unjust or inconvenient which the legis- 
lature could hardly be supposed to have intended 
(LoRD CAMPBELL, C.J.).—EnIAS v. NIGHTINGALE 
(1858), 8 E. & B. 698; 27 1. J. M. C. 151; 30 
L. T. O. S. 285; 22 J. P. 131; 4 Jur. N.S. 166; 
6W.R. 291; 120 BE. R. 260. 

304. .|—It must be observed that the 
doing occasionally what 1 must not call injustice, 
for that would imply that it was contrary to law, 
but hardship to particular individuals is almost 
a necessary condition of any human law (LORD 
CRANWORTH).—RORKE 0 ERRINGTON (1859), 7 
H. L. Cas. 617; 5 Jur. N.S. 1227; 11 EH. RR. 246, 
H. L. 


Annotations :—Mentd. Nawab Sidhee Nuzur Ally Khan ». 
Rajah Ojyoodhyaram Khan (1866), 10 Moo. Ind. App. 540 ; 
Jacomb uv. Turner, (1892] 1 Q. B. 47; Tewson 2, Shellev, 











(1913) 2 Ch. 384; Kastwood v. Ashton, [1915] A, C. 

900. 

305. .J—LOGAN v. BURSLEM, ‘THE GUIANA, 
No. 279, ante. 

306. -}—The ct. will not strain the words 





of an Act of Parliament even to do moral justice.— 
Re MUSGRAVE’S WILL (1860), 2 L. T. 719; 6 Jur. 
N. S. 797. 

anolanon :—Mentd. Re Harrison’s Estate (1870), L. R. 10 

nq. 532. 

307. |—The question depends entirely 
upon the construction of the Act of Parliament, 
& it seems to me, that the true mode of dealing 
with Acts of Parliament is to give them their 
ordinary meaning, & to carry out what the legisla- 
ture in words enacts. Even if the result of such 
a construction is attended with injustice, still the 
true mode is to carry it out, instead of endeavouring 
to tamper with it, & to give it what is supposed to 
be a construction more consonant with justice 
(MARTIN, B.).—-ORNAMENTAL PYROGRAPHIC WooD- 
work Co. v. BROWN (1863), 2 H. & ©. 63; 2 New 





full effect to such intention even though 
the enactment may cause injustice.— 
R. vw. BANK OF MONTREAL (1920), 47 
N. B. R. 69; 49 D. L. R. 288.—CAN. 

297 v. ——.]-—BALKARAN Rat v. 
Gosinn Nati Thwart (1890), 1. L. RR. 
12 All. 129.—IND. 

297 vi. ———.]—-THOMSON ¥. GALLO- 
way (HARL), arett 8 ©. 611; 56 
Sc. L. It, 448; (1919) 28. L. T. 5. 
—S§COT. 


Part II].—INTERPRETATION. 


Rep. 81; 32 L. J. Ex. 190; 8 L. T. 506; 9 Jur. 
N.S. 578; 11 W. R. 600; 159 BB. R. 27. 
Annotations :—Refd, Hulls v. Nstcourt (1863), 32 L. J. Ex. 

193. Mentd. Re English, etc., Rolling Stock Co., Lyon’s 

Case (1866), 35 Beav, 646, North Stafford Steel etc. Co. 

v. Ward (1868), I. R. 3 Exch. 172; Peirce v. Jersey 

Waterworks Co. (1870), L. Wt. 5 Exeh, 209, 

308. -|—Where the legislature has spoken 
in positive terms, it is not for us to speculate upon 
their intention, nor to vary the effect which ought 
to be given to the Act by what we may consider 
to be the hardship or injustice arising from it 
(CocKBURN, C.J.).—It. v. CALTHROP (1863), 4 
B. & S. 2163 27 J. YP. 550; 122 B, R. 441; sub 
nom, R, v. CLOTHROP, 11 W. R. 826. 

309. -}—(1) In the construction of every 
written agreement, the surrounding circumstances 
are necessary to its proper construction & that 
rule applies as much to an Act of Parliament as 
to an agreement between parties (BYLEs, J.). 

(2) Where an Act of Parliament is susceptible 
of two constructions, one of which will have the 
effect of destroying the property of large numbers 
of the community & the other will not, we must 
assume that the legislature intended the former to 
be applied to it (ERLE, C.J.).—-CHELSEA VESTRY v. 
Kina (1864), 17 C. B. N.S. 625; 5 New Rep. 85; 
34L. I. M.C.9; 11]. T. 419; 29 J. P. 30; 10 
Jur. N.S.1150; 183 W. RR. 157; 144 E. R. 250. 

310. .|—The ct. is bound to construe it &, 
as far as it can, to make it available for carrying 
out the objects of the legislature & for doing justice 
between the parties (per CuR.).—DPHILLIPS v. 
Priuutes (1866), 1. R. 1 iP. & D. 1698; 357. J.P. 
& M.70; 14 L. 1. 6043; 14 W. R. 902. 

311. .|—The question, as my_ brother 
Willes said, is whether the word “ decided ”’ in the 
statute is to be read as conclusively decided, or 
only primd facie. It seems to me not clear that the 
legislature meant the former, & therefore as such 
a meaning would be contrary to natural justice, I 
think we are bound to hold the contrary (BRETT, 
J.).—Simpson v. Smita (1871), ln R. 6 C. P. 87; 
401.3.M.C. 89; 241, T. 100. 

Annotations :——-N.F, Plumstead Board of Works v. Spackman 
(1881), 13 Q. 1b DD. 878. Mentd. Cheetham v. Manchester 
Corpn, (1875), L. Rk. 10 GC. PP. 249: Manners v. Johnson 
(1875), 1 Ce I. 6733 1. C. C. v. Cross (1892), 61 L. J. 


312. - .|—Where a statute is capable of two 
constructions, one of which will work manifest 
injustice, & the other will work no injustice, you 
are to assume that the legislature intended that 
which would work no injustice (BRETT, I.J.).— 
hk. v. MonckK (1877), 2 Q. B. 1). 544; 461. J. M.C. 
251; 361. T. 7203 sub nom. R. v. BERKS JJ., 42 
J, 1’. 196, C. A. 

813. .}—I think also that there is a general 
rule of construction of statutes which is applicable 
to the matter, namely, unless you are obliged to 
do so, you must not suppose that the legislature 
intended to do a palpable injustice, & it seems 
to me that in a case where the claim is for an 
injury done to a person against his will, it would 
be palpable injustice to deprive the lessor of a 
remedy against the separate estates, just as much 
as it would be to deprive him of a remedy against 
the joint estate (BRETT, L.J.).—Re SHAND, La p. 
CorBetr (1880), 14 Ch. D. 122; 49 L. J. Bey. 74 ; 
42 L. T. 164; 28 W. R. 569, C. A. 




















314. ——.]—-Harping v. PREECE, No. 290, 
ante. 
315. J—(1) It is not for this or any other 





ct. to decline to give effect to a clearly expressed 
statute because it may lead to apparent hardship 
(LORD BLACKRURN). : 
(2) We are bound by a former decision of this 
ct. which held that the enactment as to the 


629 


necessity for a seal is mandatory & not directory 

(LORD BLACKBURN). 

(3) We ought, in general, in construing an Act 
of Parliament, to assume that the legislature 
knows the existing state of the law (loorpD BLAcK- 
BURN).—Youna & Co. v. ROYAL LEAMINGTON SPA 
CoRPN, (1883), 8 App. Cas. 517; 52 7. J. Q. B. 
a 401. T. 13 47 J. P. 660; 31 W. R. 925, 
Annotations '—As to (2) Refd. Rournemouth Comrs. v. 

Watts (1884), 14 Q. B. D. 87; Tunbridge Wells Improve- 

ment Comrs. v. Southborough L. B. (1888), 60 L. fT. 1723 

British Insulated Wire Co. v. Prescot U. D. C., [1895] 2 

Q. B. 463; Lawford v. Billericay R. C., 11903] 1 K. B. 

772; Hoare v. Kingsbury U. C., [1912] 2 Ch. 452; Baker 

v. Holme Cultram U. C. (1915), 85 L. J. K. B. 7993 Nixon 

v, Erith U. D. C., [1924] 1 K. B. 819, Generally, Mentd. 

L.& N.W. Ry. & G. W. Ry. v. Price (1883), 62 L. J. Q. B. 

744 ; Scott v. Clifton School Board (1884), 14 Q. B.D. 500; 

Soothill U po U.C v. Waketield It. C., [1905] 2 Ch. 516; 

Spencer, Whatley & Underhill v. Sout.hall-Norwaod U. D. 

C. (1905), 69 J. P. 308; Mackay v. Toronto City Corpn., 

[1920] A. C, 208. 

816. —.J—(1) I think that your lordships, 
without doing any real violence either to the spirit, 
or to the language of the Act of Parliament, may 
dispose of that argument in a manner which 
certainly will avoid consequences in the last 
degree inconvenient & 1 may add unjust, which 
otherwise might possibly result (LORD SELBORNE, 
C.). 

_ (2) There is a numerous class of cases in which 

it has been held that certam provisions in Acts of 

Parliament are directory in the sense that they 

were not meant to be a condition precedent to a 

grant or whatever it may be, but a condition 

subsequent (LORD BLACKBURN).---MIDDLESEX JJ, 

v. R. (1884), 9 App. Cas. 757; 53 L. J. Q. 1. 505 ; 

51 L. T. 513; 48 J. P. 804; 33 W. RR. 493 15 

Cox, C. C. 542, H. L.5 affg. 8. C. sub nom. R. v. 

MIDDLESEX JJ. (1883), 11 Q. B. D. 656, C. A. 

317, -——.]—If that is the true interpretation 
of the statute, if there are no means of avoiding 
such an interpretation of the statute, a judge 
must come to the conclusion that the legislature 
by inadvertence has committed an act of legislative 
injustice; but to my mind a judge ought to 
struggle with all the intellect he has & with all 
the vigour of mind that he has, against such an 
interpretation of an Act of Parliament; &, unless 
he is forced to come to a contrary conclusion, he 
ought to assume that it is impossible that the 
legislature could have so intended (BRETT, M.R.). 
—PLUMSTEAD BOARD OF WorKS v SPACKMAN 
(1884), 13 Q. B. D. 878; 53 3. J. M.C. 142; 51 
L. T. 757; 49 J. P. 132, C. A.3 on appeal, sub 
nom. SPACKMAN v?. PLUMSTEAD BOARD OF WORKS 
(1885), 10 App. Cas. 229, IT. 1. 

Annotations :~-Refd. City of London Electric Lighting Co. 
v, London Corpn (1901), 65 J. VP. 563; Wall », Manchester 
Corpn. (1915), 84 L. J. Ch. 732. Mentd. Barlow v, St. 
Mary Abbotts, Kensington Vestry (1886), 11 App. Cas, 
257: QGilbart vr. Wandsworth District. Board of Works 
(1888), 60 1. 'T.149; L.C. C. v. Cross (1892), 61 L. J. M,C, 
J60; Worley uv. st. Mury Abbotts, Kensington Vestry, 
1892} 2 Ch. 404; Wendon v. L. CG. C. (1893), 70 Th. T. Ok: 
wR.» oC. C., #a p. Edwardes (1894), 15 lt. 66; 
lL. CG. C. (1895), 64 L. J. M. C. 228, Lavy v. L. C. C. 
11895] 2 Q. B. 577; Clode » L. C. C., [1914] 3 K. B. 852; 
L. G. Board », Arlidge, (1915] A. C. 120; De Vertcuil v. 
Knagegs, [1918} A. C. 557; 1. C. C. », Galsworthy, [1918] 
A.C. 851; L.C. C. v. Met. Ry., [1919] 1 K. BB. 283. 

318. .J—It is a very old canon on the con- 
struction of statutes that the construction which 
leads to the least inconvenience of the two is to 
be preferred. That is what Lorp CokKE calls the 
ce . = * 99 

argumentum ab inconvenientt ”? (BOWEN, L.J.).— 
Garp v. City oF LONDON Comrs. OF SEWERS 
(1885), 28 Ch. D. 486; 54 L. J. Ch. 698; 62 
L. T. 827; 17. L. R. 208, C. A. 

Annotations :-—Mentd. Teuliere v. St. Mary Abbotts, Ken- 
sington Veatry (1885), 30 Ch. D. 642; Lynch v. London 
City Comrs. of Sewers (1886), 32 Ch. D. 72; Gordon v, 
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Sect. es of interpretation: Sub-sect. 2, D. 
age Die 


5 t. Mary Abbotta, Kensin 


on Vestry, [1894] 2 Q. B. 742; 
G. v. London Paroc 2 


al Charities Trusteos, (1896) 1 
Ch. 541; Aldis v. London City Corpn. (1899), 47 W. R. 
514; Fernley v. Limehouse Board of Works (1899), 68 
L. J. Ch. 344; Denman v. Westminster Corpn., Cording 
v. Westminster Corpn., [1906] 1 Ch. 464; Davies v. 
London City Corpn., [1913] 1 Ch. 415: Clanricarde v. 
Congested Districts Board for Ireland (1914), 79 J. P. 481; 
Conron v. L. C. C., [1922] 2 Ch. 283. 

319. -|—I find in Mazwell on the “ Inter- 
pretation of Statutes,” p. 184, in a section headed 
“Construction against impairing obligations or 
permitting advantage from one’s own wrong ”’... 
On the general principle of avoiding injustice & 
absurdity any construction would be rejected, if 
escape from it were possible, which enabled a 
person to defeat a statute or impair the obliga- 
tion of his contract by his own act or otherwise 
to profit by his own wrong (LorD ESHER, M.R.).— 
GOWAN v. Wriautr (1886), 18 Q. B. D. 201; 56 
L. J. Q. B. 131; 35 W. R. 297; 3 T. L. R. 258, 
CO. A. 

Annotations :—-Mentd. Re Russell, We p. Guest (1888), 4 
T. L. R. 781; Crawshaw v. Harrison, [1894] 1 Q. B. 79, 
Taylor v. Sturrock, Sturrock v. Sturrock, (1900) A. C. 225. 
320. |—A very strong case of injustice 

arising from giving the language of an Act of 

Parliament its natural meaning must. be made out 

before the ct. will construe a sect. in a way con- 

trary to the natural meaning of the language used 

(CAVE, J.).— Ae Hann (1888), 21 Q. B. D. 187; 57 

L. J. Q. B, 494; 591. T. 873 36 W. BR. 802, D.C. 

Annotation :-—Mentd. Rh. v. Klectrieity Comrs., /7r yp, London 
oe tricity Joint Committee Co. (1920), Ltd., (1924) 1K. 2. 

at. 


321. .|—In such a matter as the construc- 
tion of a statute, if the apparent logical construc- 
tion of its language leads to results which it is 
impossible to beheve that those who framed or 
those who passed the statute contemplated, & 
from which one’s own judgment recoils, there is 
in my opinion good reason for believing that the 
construction which leads to such results cannot 
be the true construction (LORD CoLERIDGR, C.J.). 
—R.om. CLARENCE (1888). 22 Q. B.D. 235; 58 
L. J. M.C. 10; 59 LT. 7803; 53 J. P. 1493 37 
W. Rf. 166; 5 T. I. R. 613 16 Cox, C. C. 611, 











C.C. RR. 
St :—Mentd. R. v. Moss & Moss (1889), 5 T. 1. R. 
322. —----.}-— Where the legislature has used 


words in an Act which, if generally construed, 
must lead to palpable injustice & to consequences 
revolting to the mind of any reasonable man, the 
ct. will always endeavour to place on such words 
a reasonable limitation, on the ground that the 
legislature could not have intended such conse- 
quences to ensue, unless express language in the 
Act or binding authority prevents such limitation 
being interpolated into the Act.—Re BROCKEL- 
BANK, I’z p. DUNN & RAEBURN (1889), 23 Q. B. D. 
461; 58 L. J. Q. B. 375; 61 L. T. 543; 37 W. Kh. 
537; 57. L. R. 444; 6 Morr. 138, C. A. 
Annotations :-—Refd. R. ». Dibden, [1910] P. 57. 

Jones, kr p. Jones (1890), 24 Q. BH. DD. 589. 

323. .|—It is a sound & well known rule 
of construction of a statute that if there are two 
constructions one of which will do great & unneces- 
sary injustice & the other will avoid the injustice 
& keep exactly within the purpose & objects for 
which the statute was passed, it is the bounden 


Mentd. Re 





PART III. ECT: 2s SUB-SECT. 2. be construed in 

328 i. Whether technical or popular 
meaning preferred.j\—It is @ primary 
rule of Interpretation that a word 
having a popular meaning ought to 


exception to that rule is that, unless 
there is something to the contrary in 
the context, words of known legal 
import are to be considered as ha 
been used in their technical sense, 


STATUTES, 


duty of a ct. to adopt the second & not the first 

of those constructions (LORD FIELD).—HERITABLE 

REVERSIONARY Co. v. MILLAR, [1892] A. O. 598, 

H. 1. 

Anncation (= -Mentt. Bank of Scotland v. Macleod, [1914] 
Cc. 311. 

324. .|—In the absence of authority, I 
think we ought to be guided by the bare letter of 
the statute, unless there is something in principle, 
or on the ground of public convenience or failure 
of justice, to qualify the primé facie meaning of the 
language) used (WRIGHT, J.).—R. v. DURHAM _JJ., 
[1895] 1 Q. B. 801; 64 L. J. M. C. 187; 43 W. R. 
423; sub nom. R. v. DURHAM JJ., La p. NEwTon, 
72 1. T. 465; 509. P. 264; 18 Cox, C. C. 120; 
15 R. 319, D. €. 

325. .|—Where the words of an Act of 
Parliament are susceptible of two meanings 
adequately satisfying the language, & great harsh- 
ness is produced by one of them, that circumstance 
has legitimate influence in inclining a ct. to adopt 
the other.—SimMs v. REGISTRAR OF PROBATES, 
[1900] A. C. 823; 69 lL. J.P. C. 51; 82 L. T. 433; 
16 T. lL. R. 331, P. C. 

Annotations :-—Apld. Payne v. R., paler A. C. 552. Refd. 

Bullivant v. A.-G. for Victoria, [1901] A. C, 196 ; 

v Stamp Duties Comr., [1913] A. C. 747. 
v. Richinond (No. 2) (1908), 78 L. J. K. B11; 

worth, O’Rourke v. Darbishire, [1919] 1 Ch. 320. 

326. -]—When in construing an Act of 
Parliament one finds that the primary & natural 
meaning of the words would lead to a conclusion 
which 1t is improbable, if not impossible that the 
legislature should have intended, one ought then, 
if the words are capable of another construction 
which does not involve the same improbabilitics 
or hardship, to adopt that other construction 
(VAUGHAN WiuitamMs, 1.J.). --- METROPOLITAN 
WatTER Boanp v. COLLEY’S PATENTS, LYp., [1911] 
2K.B.38; 801. 3.1K. B. 929; 104 .L.17.478 3 75 
J.P, 217; 27 T. L. R. 286; 55 Sol. Jo. 3115 9 
I. G. R. 488, C. Aw; on appeal, sub nom. COLLEY’S 
PATENTS, Lrp. v. METROPOLITAN WATER BOARD, 
[1912] A. C. 24, TT. L. 

Annotations :—Refd. Metropolitan Water Board ». Avery, 

[1914] A. ©. 118; Oddenino » Metropolitan Water Board, 


{1914] 2 Ch. 734; Northern Theatres Co, v. Shillito, [1925] 
2K. B. 100. 


327. |—If the words are ambiguous & 
are fairly capable of two different meanings one of 
which will or may work an injustice & the other 
will not or may not work an injustice then the 
latter interpretation is the one which should be 
preferred. But if the words are plain the ct. has 
no right to put an unnatural interpretation upon 
them simply because the putting of the natural 
interpretation upon them might work an injustice 
(Lory STERNDALI, M.R.).--WANKIE CoLiirry 
Co. v. INLAND REVENUE Comns., [1921] 3 K. B. 
344; 00 L. J. K. B. 1051; 125 L. T. 595; 387 
JT. L. R. 7388; 65 Sol. Jo. 626, C. A.; on appeal, 
{1922] 2 A. C. 51, H. 1. 

Annotationa :—Mentd. Smith v. Mooro, [1921] 2 A. C. 133 


er ee Co. v. Inland Revenue Comrs, (1926), 135 
.T. 211. 














i. Technical Words. 
See DEEDS, Vol. XVII., p. 271, Nos. 863-873. 
328. Whether technical or popular meaning 
preferred.]}— When the Legislature uses technical 
language in its statutes, it is supposed to attach to 
it its technical meaning, unless the contrary 
manifestly appears (PARKE, B.).—BuRTON v. 


where the law has attached that sense 
to them.—R. v. RAMCHANDRA BHABKAR 
at (1910), I. L. R. 34 Bom. 693,.— 


that sense. One 


ng 328 li, ——-.]}—If tho legislature uses 


legal or technical terms, it may well 
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REEVELL (1847), 16 M. & W. 307; 16 L. J. Ex. 
85; 11 Jur. 71; 153 FE. Rf. 1206. 
Annotations :—Refd. R. v. Income Tax Comrs. (1888 
. B.D. 296. _Mentd. Stratton ». Pettit (1855), 16 
420; Bond v. Rosting (1861), 1 B. & 8. 371. 


329. -]~—In the absence of any statutable 
definition, we must assume that the word is used 
in the Excise Acts in the sense in which it is 
ordinarily understood (ROLFE, B.).—A.-G. v. 
BaiLeY (1847), 1 Exch. 281; 2 New Mag. Cas. 
$24; 17 lL. J. Ex. 9; 10 L. T. O. S. 208; 154 
E.R. 119. 

Annotation :—-Mentd. Bailey v. Harris (1849), 12 Q. B. 905. 

330. -}—In construing an ordinary Act of 
Parliament, every word must be understood 
according tu its legal meaning, unless the context 
shows that the Legislature has used it in a popular 
or more enlarged sense ; but in a penal enactment, 
where it is sought to depart from the ordinary 
meaning of the words used, the intention of the 
Legislature that those words should be understood 
in a larger or more popular sense must plainly 
appear.—-STEPHENSON v. HIGGINSON (1851), 3 
Il. L. Cas. 638; 10 16. R. 252, H. L. 

Annotations :—Consd. Income Tax Special Purposes Comrs. 

7. Pemsel, [1891] A. C. 531. Mentd. Law Society of the 

pape aa v. Shaw, Same v. Waterlow (1882), 51 


331. —~-.]—Where words have been long used 
in a technical sense, & have been judicially con- 
strued to have a certain meaning, & have been 
adopted by the Legislature as having a certain 
meaning prior to a particular statute, in which 
they are used, the rule of construction of statutes 
requires, that’ the words used in such statute 
should be construed according to the sense in 
which they have been so previously used, although 
that sense may vary from the strict literal meaning 
of the words.—RUCKMABOYR uv. LULLOOBHOY 
Morricuunn (1852), 5 Moo. Ind. App. 234 ; 8 Moo. 
P.C.C.4; 22 LT. 0. S. 203; 18 1. R. 884, P. C. 

332. -|—In construing Acts of Parliament 
the presumption is, where nothing to the contrary 
appears in the context, that an expression is used 
in conformity with a similar expression known in 
Common Law.—Tik MAGELLAN PIRATES (1853), 
1 Kee. & Ad. 81; 18 Jur. 18; 164 EK. R. 47. 

333. -|—-We cannot put a technical inter- 
pretation on the words of this statute, but must 
construe it according to the ordinary meaning 
of the words as commonly understood (PoLLock, 
C.B.).—GowEns v. Moone (1858), as reported in 
3H. & N. 540; 157 KK. R. 684. 

334, .|—-The whole of the sect. & the whole 
of the Act is of a strictly technical character from 
beginning to end. As far as I can see technical 
words are used in their proper technical senses. 
The nature of the rights defined & the nature of 
the remedies given are all technical ; & primd facie 
it appears to me that: the rule applies that fechnical 
words must have their technical meaning given 
to them unless you can find something in the con- 
text to overrule them (JESSEL, M.R.).—LAtRrp v. 
Briaas (1881), 19 Ch. 0. 22; 45 1. T. 238, C. A. 


Annotations :~- Refd. Symons v. Leaker (1885), 15 Q. B. D. 
629. Mentd. Frampton v», White (1896), 40 Sol. Jo. 275; 
Roberts & Lovell v. James (1903), 89 L. T. 282. 


335. —.J—R. v. Stator, No. 869, post. 

336. ——.|—Tne DuNEnM, No. 253, ante. 

337. ———.|—-When we have to consider an 
Act of Parliament, we must treat it in the folowing 
way: Acts of Parliament sometimes deal with 
matters which affect everybody, & every circum- 
stance in life. In these cascs they use the ordinary 


22 
oo; 




















popular language. 


be that they ought to he interpreted 
uses language 


according to their legal & technical 
meaning, but it is quite competent for 


the legislature to use ordinary & 


as to the meaning of 
which there could be no doubt if it 
were used by an ordinary person, there 
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language of the country with regard toeve _ 
But sometimes Acts of Parliament are passed with 
special reference to particular well-known trades 
or businesses, or particular well-known trans- 
actions, in which there are terms which everybody 
who is conversant with the particular business or 
trade, or with those special transactions use, & 
the meaning of which everybody who deals with 
those matters understands. When Acts of Par- 
hament deal with matters of this kind those who 
draft the Acts do not use the common words of 
the language, but use the words generally used & 
understood in those particular trades, businesses, 
or transactions (LORD Esnrer, M.R.).—-UNWIN 0. 
Hanson, [1891] 2 Q. B. 115; 60 J. J. Q. B. 531; 
65 I. 1. 511; 55 J. P. 662; 830 W. R. 587; 7 
T. L. HR. 488, GC. A. 

338. - -—-~.|—-The statute which has to be inter- 
preted is one dealing with commercial matters, & 
its langnage must be interpreted according to its 
coinmercial meaning (LORD Hsirer, M.R.).— 
CoTTON vt. VOGAN & Co., [1895] 2 Q. B. 652; 65 
I. J. Q. B. 403 73 ET. 558; 59 J.P. 742; 12 
T. L. R. 14; 40 Sol. Jo. 9; & Asp. M. L. C. 98; 
14 R. 763, C. A.; affd., [1896] A. 0. 457, TY. L. 





339. -]--LORD ADVOCATE v. STEWART, No. 
2101, post. 
340, -J—(1) The language of sect. 70 of 





the Scottish Act is similar to that of sect. 77 of the 

English Railways Clauses Act... |&] unless there 

be some controlling reason to the contrary, the 

interpretation in both countries should be the 
same (Lory SuAW OF DUNFERMLINE). 

(2) When an Act of Parliament uses a word 
which has received a judicial construction it 
presumably uses it in the same sense (LORD LORE- 
BURN, C.). 

(3) The usual construction of general words 
following particular mattors enumerated is to limit 
them by restricting their application to matters 
similar in hind to those specifically mentioned 
(Lonp GoreELL).—Norru British Ry. Co. 1. 
Bupuirt Coan & SANDSTONE Co., [1910] A. ©. 
116; 79f.J3.P.€C.31; 101.7. 609; 26 T.7. 2. 
79, I. LL. 

Annotations *~-Refd, A -G. ». Salt’ Union, [1917] 2 K. B. 
488. Mentd. Culedoman Ry. v Clenboig Union Fireclay 
Co., [1911] A. C. 290; Barnard-Argne-Roth-Stearns Oil 
Co, v. Farquharson (1912), 107 LT, 332 Symington v. 
Caledonian Ry., [1912] A. ©. 87; Australia Common- 
wealth v. Hazeldol, [1921] 2 A. C. 373. 

341. .|-—It is a stringent rule of construc- 
tion that in construing an Act of Parliament... 
containing technical words those words must be 
given their technical meaning (FARWELL, L.J.).— 
MASON 2. BouTon’s LIBRARY, Lrp., [19I38) 1K. B. 
83; 107 L. T. 673; sub nom. CHETWYND’S TRUSTER 
v. Boutons LIBRARY, ]irp., 82 L. J. K. B. 217; 
20 Mans. 1, C. A. 

342. When controlled by context.)|—When it is 
clear from the context of an instrument in what 
sense words are used in that instrument the sound 
rule of construction is to attribute to them that 
meaning even though the words be technical & 
have technically a different meaning (COLERIDGE, 
J.).—GRAHAM v. Ewart (1856), 1 H. & N. 550; 
267. J. Ex.97; 281. T.0.8.174; 217. P. 150; 
3 Jur. N.S. 163; 156 E. R. 1320, Ex. Ch.; affd. 
sub nom. Ewart v. GRAHAM (1859), 7 H. L. Cas. 
331, TD. LL. 

Annotations :-—Apld. Musgrave vr. Forster (1871), L. R. 6 

B. 590. Mentd. Bruce v, Helliwell (1860), 5 H. & N. 


Q. 
609; Blades v. Higgs (1865), 11 H. L. Cas. 621: Joffryes 
®. Evans (1865), 19 C. B. N.S. 246; Hilton & Walkerfield 





can be no doubt as to its meaning when 
used by tho legislature.—SHANAGAN 
Vv. aA Nant (1905), 24 N. Z%. La. R. 970.— 


Tf tho legislature 
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Sect. 2.—fiulcs of interpretation : Sub-sect. 2, E., F. 
& G3 sub-sect. 3.) 
Overscers v. Bowes Overseers (1866), L. I. 1 Q. B. 349; 
Leconfield v, Dixon (1867), L. lt. 8 Exch. 30; Sowerby 
v. Smith (1874), L. 1.9 C. 2. 524; Rogers v. St. Germans 
Union (1876), 35 L. T. 332; Devonshire v. O'Connor 


(1890), 24 Q. B.D. 468; Vitzhardinge v. Purcell (1908), 
09 L, I. 154. 


EF. Words Used in Different Senses. 


343. General rule--Words construed in same 
sense.|—R. v. Poor Law Comrs., Ite HoLBorn 
Union, No. 110, ante. 

344. -|—I do not consider that it 
would be at all consistent with the law, or with the 
course of this ct., to put a different construction 
upon the same word in different parts of an Act 
of Parliament, without finding some very clear 
reason for doing so (TURNER, L.J.).— Re NATIONAL 
SAVINGS BANK Assocn., Lip. (1866), 1 Ch. App. 
647; 351L. 5. Ch. 808; 151. T. p. 128; 14 W. RR. 
1005, L. JJ. 

Annotations :—Mentd. Ie Diamond Fuel Co. (1879), 13 
Ch. D. 4003; J/te Consolidated South Rand Mines Deep, 
[1909] W. N. 66. 

345. .|-—-It is a sound rule of con- 
struction to give the same meaning to the same 
word occurring in different parts of an Act of 
Parliament (CLEASBY, B.).—CoURTAULD v. LEGH 
(1869), L. R. 4 Exch. 126; 88 L. J. Ex. 45; 19 
L.T. 7373 17 W. BR. 406. 

Annotahons :-—Mentd. Cooper v Straker (1888), 40 Ch. 1D. 
21; Collis v. Laugher, [1891] 3 Ch. 659, Smith r. Baxter, 
{1900} 2 Ch. 138; Colls x, Home & Colonial Stores, {1904) 
A.C. 179; Ambler v. Gordon, [1905] 1 K. B. 417 
346. -|—-As a general rule a word is 

to be considered as used throughout an Act of 

Parliament in the same sense & therefore we may 

look through the other sects. in order to arrive 

at the construction of this sect. (Jessen, M.R.).-—-- 

SPENCER v7. METROPOLITAN BOARD OF WoRKS 

(1882), 22 Ch. D. 142; 52 1. 5. Ch. 219; 47 1. T. 

4593 31 W. 1.3847, C. A. 

Annotation :—Refd. G. W Ity vv. Swindon & Cheltenhain 
Extension Hy. (188%), 42 L J. Ch. 306. 

347. Word used in different senses.]—DAVISON 
v. BARBER (1617), Hob. 183; Moore, K. B. 886 3 
$0 E. R. 330. 
ainnotations :~-Mentd. ‘Thomas v. Serrell (1673), Freeim. 

K, 2B. 85; Elde v. Stephens (1723), 2 Ld. Raym. 1333. 

348. -]—The principal question relates to 
the meaning of the word “ yard ” & the true way 
of construing the Act is to look at the different 
sections in which that word, either singly or with 
anything adjoined to it, in the way of an adverbial 
substantive, or anything else which may give it a 
particular qualification, 15 used, & then to consider 
whether it is not evident, on the face of the Act, 
that the word must have different signitications 
in the different sects. (SHADWELL, V.-C'.).--STONE 
v. COMMERCIAL ty. Co. (1839), 1 Ry. & Can. Cas. 
3755 on appeal, 4 My. & Cr. 122, LC. 

Annotations :---Mentd. Walker vr. astern Counties Ly. 
(1818), 5 tv. & Can, Cas 469, Adams ev. London & Black- 
well Ry. (1850), 2 H. & Tw. 285; Hille. G.N. Ky. (1654), 
3 Eq. Rep. 324; Regent's Canal Co. 7, Ware (1857), 23 
Beav. 575; Waynes v. Haynes (1861), 1 Drew. & Sm. 
426; Stretton »v. Great Western & Brentford Ky. (1870), 
40 L. J. Ch. 51, n.; Rachardson v. Elmit (1876), 2 6. P. D. 


9; Keel. Comrs. v. City of London Sewers Comrs. (1880), 
11 Ch. D. 305. 


349. -|—Considerable difficulty arises in 
the construction of this Act of Parliament, by 
reason of the word ‘‘rent’”’ being used in two 
different senses throughout. ... In the very first 
sect. of the Act, the interpretation clause, it is 
used in both senses (LorD DENMAN, C.J.).—DoE d. 
ANGELL v. ANGELL (1846), 9 Q. B. 328; 15 L. J. 





























PART III. SECT. 2, SUB-SECT. 2.---F. 
347 i. Words used in different senses. ] 


—-Where there are similar words found 
in two different sects. of an Act of v. 
Parliament they are not of necessity 


STATUTES. 


Q. B. 198; 6 1. T. 0.8. 520; 10 Jur. 705; 115 

E. R. 1299. 

Annotations :—Refd. Baincs v. Lumley (1868), 16 W. Rh. 
674. Mentd. Lightfoot ». Maybery, [1914] A. C. 782; 
Stilcocks v. Silecucks, [1916] 2 Ch. 161. 

350. -]—-(1) Once it becomes necessary to 
seck the meaning of a term occurring in a statute 
the true rule of construction appears to us to be 
not to limit the latitude of departure so as to 
adhere to the nearest possible approximation to 
the ordinary meaning of the term or to the sense 
in which it may have been used before but to look 
to the purpose of the enactment, the mischief to 
be prevented & the remedy which the legislature 
intended to apply (per Cun.). 

(2) When it is said that in construing the 
statute in question the same effect must be given 
to the word “‘ marry ’’ in both parts of the sentence 
& that consequently as the first marriage must 
necessarily be a perfect & binding one the second 
must be of equal efficacy in order to constitute 
bigamy itis at once self evident that the proposition 
as then stated cannot possibly hold good (per 
Cur.).—R. 7. ALLEN (1872), I. R. 1 OC. CO. R. 367 ; 
414.J3.M. C. 97; 264. 1. 664; 863. P. 820; 20 
W. R. 7563; 12 Cox, C. C. 193, C. C. R. 

Annotation :—Gencrally, Mentd. It. v. Deo (1884), 15 Cox, 
Cc. C. 579. 

351. ——-.]—Now it is obvious that the word 
““property ” is used in two totally different 
senses (NORTH, J.).—Re SMITH, GREEN v. SMITH 
penn 24 Ch. 1). 672; 52 L. J. Ch. 921; 49 

a ‘T. 207, 





G. Different Words Used of Same Subject-Matter. 

352. Presumption of different meaning.|-- 
When the legislature in the same sentence uses 
different words we must presume they were used 
in order to express different ideas (LORD 'TENTER- 
DEN, (.J.).--R. v. GREAT BOLTON (INHABITANTS) 
(1828),8 B. & C. 71; 2 Man. & Ry. K.B. 227; 
1 Man. & Ry. M. C. 404; 6L. J. O. 8S. M. GC. 81; 
108 Is. R. O69, 

353. -|- The employment of — different 
language in the same Act may in some cases help 
to show that the legislature had in view different 
objects, but a change in language cannot. be reed 
on as furnishing a general rule of construction 
(per CurR.).— LAWLESS +, SULLIVAN (1881), 6 App. 
Cas. 3738; 507. J.P. C. 33; 44 1. T. 8973; 29 
W. F. 917, P. CC. 

354. j|—It is a rule of construction that 
where in the same Act of Parliament, & m relation 
to the same subject-matter, different words are 
used, the ct. must see whether the legislature has 
not made the alteration intentionally & with some 
definite purpose ; primd facie such an alteration 
would be considered intentional (LokbD Esurr, 
M.R.).-—-BRIGHTON PARISH GUARDIANS v. STRAND 
UNION GUARDIANS, [1891] 2 Q. B. 156; 60 L. J. 
M.C. 105; 64 1. 1. 722; 557.7. 743; 39 W. K. 
581; 77. J. KR. 552, C. A. 

355. —-—.]—-GOLDSMID v. ITAMPTON (1858), 5. 
C. BL. N.S. 94; 271. 5.0. P. 286; 31 1. T. 0.8. 
248; 4Jur.N.5. 1108; 6W. RK. 768; 141 FE. R. 37, 


Annotations :-- Refd. Reed + Wirgins (1862), 13 C. RB. N.S. 
220. Mentd. Peeves v. Hawkes (1861), 6 L. TT. 53. 








CONSTRUCTION WITH REFERENCE 
TO CONSEQUENCES, 

356. Words of statute clear-——Consequences not 
regarded.J}—Where the law is known, W& clear, 


SUR-SECT. 3.- 





{o be construed, similarly.— CROWDER 
IRISH NORTH-WESTERN Jy. Co, 
(1869), 17 W. Tt. 804.—IR. 


Part I1].—InTERpPRETATION. 


though it be uncquitable & inconvenient, the 
judges must determine as the law is, without 
regarding the unequitableness or inconveniency. 

Those defects, if they happen in the law can 
only be remedied by Parliament; therefore we 
find many statutes repealed, & laws abrogated by 
Parliament, as inconvenient, which before such 
repeal or abrogation, were in the cts. of law to be 
strictly observed. 

But where the law is doubtful & not clear, the 
judges ought to interpret the law to be as is most 
consonant to equity, & least inconvenient. 
ao v. HARRISON (1669), Vaugh. 36; 124 1. R. 

rp) s 
Annotations :—Reld. Precedence, ctc., of the Judges (un- 

dated), Fortes. Rep. 382. Mentd. Herring +. Brown (1686), 

Comb. 11; Shortridge ». Lamplugh (1702), 2 Ld. Ray. 

793; Armstrong d. Neve v. Woolsey (1755), Barnes, 467; 

Hill v. Saunders (1825), 4 B. & C. 529, 

357. —-It is true, when the words 
of a law extend not to an inconvenience rarely 
happening, & do to those which often happen, it 
is good reason not to strain the words further than 
they reach, by saying 1t is casus omisus, & that the 
law intended qua frequentius accidtunt. 

But it is no reason, when the words of a law do 
enough extend to an inconvenience seldom happen- 
ing, that they should not extend to it as well as 1f 
it happened more frequently, because it happens 
but seldom.-- Boni v. HLorron (1673), Vaugh. 
360; 124 E.R. 1113. 


Annclation :—Mentd. Smith 7. Tindal (1706), 11 Mod. Rep. 


358. I—If the Iegislator has made 
use of words which are plain, it may be a question 
In some cases whether we may not control them 
so as to prevent their working an injury, but we 
cannot, in this case, deprive the clear words of the 

of their fair meaniny, because in some other 
cases it would apply to produce some_imncon- 
venience (LORD ELLENBOROUGI, C.J.) -WALLIS 

uw. SMitit (1804), 1 Smith, K. B. 316. 

-}|-—-Where the language of the 
Act is clear & expheit, we must give eftect to 1t, 
whatever may be the consequences; for in that 
case, the words of the statute speak the intention 
of the legislature (per CuR.).—WARBURTON  ¢. 
LOVELAND (1832), 6 Bl. N.S. 1; 2 Dow. & Cl. 
480; 5 E.R. 499, If. 1. 

Annotations :—Apld. Smocton v. Collier (2817), 1 Exch. 457. 
Apprvd. Kdwards v. Hodges (1855), 15 GC. B 4773; Grey v. 
Pearson (1857), 6 H. J. Cas 61. Apld. Bradlaugh v. 
Clarko (1883), 8 App. Cas. 354. Refd. 'Toldervy v. Colt 
(1836), 1 M. & W. B50: Abbott. vo. Middleton, Ricketts 
v. Carpenter (1858), 7 I. 1. Cas. 68: Re. ev. Bird (1851), 5 
Cox, C. ©. 20; Gundry v. Pinniger (1852), 1 De GM. & G. 
502; Miller » Salomons (1852), 7 Iexeh. 475; A.-Gh uv. 
Jiallett (1857), 2. & N. 368. Thollusson v. Rendlesham 
(1859), 7 H. L. Cas. 429, Christopherson v. lLotinga 
(1864), 15 ©. B. N.S. 8093 Reed v. Braithwaite (1871), 
L. R11 Hq. 514: Rhodes v. Rhodes (1882), 7 App. Cas. 
192: Rv. Yates (1883), 48 J. P. 1083 Hille. Mast & West 
India Dock Co. (1884), 9 App. Cas. 448; Bodega Co, v. 
Martin, [1915] 2 Ch, 384, Menta. Re Atkinson (1842), 2 
De G. M. & G. 140 =Doo a. Newman v. Rusham (2852), 
17 Q. GB. 723, Min HIN (1852), 3 I. L. Cas. $28. 

360. -|--In construing a statute, we 
must not look to cases of verv rare & singular 
occurrence, but to those of every day’s experience , 
&, whatever may be the consequence, we must 
interpret the statute according to the plain import 
of the language employed in it (TINDAL, C.J.).—- 
Hypr v. JOHNSON (1836), 2 Bing. N. ©. 776; 2 
Hodg. 94; 3 Scott, 289; 51.3.0. P. 2913; 182 
i. R. 299. 

Annotations :—Mentd. Clark v. Aloxander (1844), 8 Scott, 
N. R. 147; Toms v. Cuming (1845), Cox. & Atk. 60; 
Grant v. Maddox (1846), 15 L. J. Kx. 104; Davies v. 
Hopkins (1857), 3 C. B. N. 8. 376; Francis v. Hawksley 
(1859), 33 L. T. O. S. 182; R.v. Kent JJ. (1873), L. R. 8 
Q. B. 305; Williams v. Mason (1873), 28 Il. T. 232; 
Swift v. Jewabury ae L. R. 9 Q. B. 301; Re Whitley 
Partners (1886), 32 Ch. D. 337. 
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361. ~———.]—No inconvenience is so great 
as the straining the words of a statute, or the 
departure from established rules, in order to meet 
a specific grievance (COLERIDGE, J.).—R._ v. 
Teswich RECORDER (1838), 8 Dowl. 103; 1 Will. 
Woll. & H. $37. 

362. .|—We have been strongly 
pressed with the inconveniences that may result 
froin this construction of the statute. We are 
not insensible to them, but the only proper effect 
of that argument is to make the ct. cautious in 
forming its judgment. We cannot on that account, 
put a forced construction on the Act of Parliament 
(per CuR.).—HALL v. FRANKLIN (1838), 3 M. & W. 
259; 1 Norn & II. 8; 71. J. Ex. 110; 2 Jur. 
97; 150 BE. R. 1141. 


Annotation :—Mentd. Ite London & Eastern Banking Corpn., 
ix p. Longworths Eixors, (1859), 29 I. J. Ch. 55, 


363. |—It is certainly very possible 
that all the consequences of this enactment were 
not before the legislature in framing this statute ; 
but that consideration will not authorise us to 
refuse to give eftect to language which is clear & 
unambiguous (LORD DENMAN, ©.J.).—R. vo. WHIS- 
SENDINE (INITABITANTS) (1842), 2 Q. B. 4503 1 
Gal. & Dav. 560; 11 4.3. M. 0.42; 63.72. 185; 
6 Jur. 192; 114 H.R. 178. 

Annotation :—Mentd. It. ». Whitby (1870), L. R. 5 Q. B. 325. 
364. —-—--.]|-—- ABEL t. LEE, No. 111, ante. 
365. ——~.|—-It is the duty of judges in all 

cases to give fair & full effect to Acts of Parliament 

without regard to the particular consequence in 
the special case, & not to mdulge in conjecture as 

to what the Jegislature would have done if a 

particular case had heen presented to their notice 

(JESSEL, M.R.).—A.-G. uv. Noyes (1881), 8 Q. B.D. 

125; 51 L.J.Q. 3B. 185; 45 4. T. 520; 30 W. Th. 

434, C. A. 

Annotation :—Refd. Birmingham Corpn. +. Birmingham 
Cunal Navigations Co. (1905), 49 Sol. Jo. 536. 

366. -|—The argument ab wicon- 
venienti cannot prevail against the plain words of 
the statute (Grove, J.).—CLARK v. WALLOND 
(1883), 52 L. J. Q. B. 3213 381 W. R. 5515) sub 
aom. CLARK v. Lowney, 48 Ll. T. 762; 47 J. P. 
551.0). C. 

367. .|--It| must be admitted that if 
language of the legislature, interpreted according 
to the recognised canons of construction involves 
this result, your Lordships must. frankly yield to 
it, even 1f you should be satisfied that 1t was not 
im the contemplation of the leuislature (LORD 
UleRscieLL).—Cox v, HAKES (1890), 15 App. Cas. 
506; 54 J. P. 820; 6 T. L. BR. 4655 sub nom. 
BEL-Cox vt. ITAKES, 60 L. J. Q. B. 89; 63 L. T. 
392; 39 W. R. 145; 17 Cox, C. GC. 158, ID. 1s. 5 
revsy. S.C. sub nom. Hw p. Cox (1887), 20 Q. B.D. 
1, C. A. 


wAnnotations 
































Refd. 7’ Standard Manufacturing Co , [1891] 
1 Ch. 627 Watney, Combe, Keid »v. Berners, [1914] 3 
K. B. 288 Re Vexatious Actions Act, 1896, Re Boaler, 
11915) 1 kk. 3B. 21. Mentd. R. v. Barnardo (1889), 23 
Q. B.D. 305; Barnardo v. McHugh, [1891] A. C, 388; 
R. v. Barnado, Jones’s Case, [1891] 1 Q. B. 1945 Rew. 
Jackson (1891), 64 L. T. 679; The Tynwald, [1895] VP. 
142+: Seamanr, Burley, [1896] 2 Q. B. 344; R.v. Walliday, 
{1917] A. GC. 260; Brady 7. Gibb (1921), 37 T. L. R. 975 3 
R. v. Cannon Row Police Station, kyr p. Brady (1921), 91 
ju. J. K. B. 98; Fasbender v. A.-G., Kramer v. A.-G., 
11922] 2 Ch. 850; Secretary of State for Home Affairs v, 
O’Brien, [1923] A. GC. 603: Campbell ». Pollak, [1927] 
A. C. 732: Eshugbayi Eleko v. Nigeria Government 
Administering Officer, [1928] A. C. 459. 


368. Unless leading to breach of 
common law.|—-Where a statute is so specially 
framed as this is, we ought not to travel out of its 
words, & engraft exceptions upon it which are not 
expressed, Still, if it could be shown, that, by 
following those words strictly, a party did any- 
thing contra bonos mores or against the common 
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ere of interpretation: Sub-secta. 8 & 


law, there might be good reason for departing from 
their literal construction. But here there is 
nothing of the kind. J’rimd facie, every act may 
be done on a Sunday (MAULR, J.).— RAWLINS v. 
Wrst DERBY OVERSEERS (18486), 2 ©. B. 72; 
Cox & Atk. 132; 1 Lut. Reg. Cas. 373; Bar. & 
Arn. 599; Pig. & R. 229; 15 L. J. G. P. 70; 10 
Jur. 268; 135 E.R. 868. 

Annoiation -—Mentd. Hughes v. Griffiths (1862), 13 ©. B. 


369. Words capable of alternative construction 
Alternative consequences considered.]|—I think 
it must be obvious to anybody who reads this rule 
that it is capable of either construction. It is 
unfortunately expressed in such language that it 
leaves it quite as much open with regard to its form 
of expression to the one interpretation as to the 
other. What, then, is to be done? We must try 
& get at the meaning of what was intended by 
considering the consequences of either construc- 
tion (Brierr, 1.J.).—Tur R. L. Aston (1882), 8 
PD.5:; 481.1. 469; 5 Asp. M. TC. 48,0. A. 
Annotation :—Consd. Tho Philadelphian, [1900] P. 43. 

370. —--.|—REID v. REID, No. 1084, post. 

371. - -~-.|—If the language is ambiguous 
& admits of two views you must not adopt that 
view which Ieads to manifest public mischief 
(BowEN, L.J.).—kR. ». Lonpon Country JJ. & 
LONDON County CouNcIL, [L893] 2 Q. B. 476; 
63 L. 7. Q. B. 1483 69 L. T. 682; 58 J.P. 69; 
9h. 143 Ryde’s Rat. App. (1891-93) 560, C. A. ; 
on appeal, sub nom. LONDON COUNTY COUNCIL v. 
ST. GEORGE'S UNION ASSESSMENT COMMITTEE, 
[isd] A. C. 600, TT. 1. 
Annotations —Consd. Paterson v 

(1926), 19 B. WwW. CL CL. 681. ld. Penman v. Caprington 

& Auchlochan Colleries (1926), 19 B. W.C GC. 604. Mentd. 

R. vu. City of London Assmt Com, [1907] 2 KK. B. 7645 

ta. London County JJ, dex p. Locke, Lancaster & John- 

son (1928), 189 L. TT. 609. 


372. .l—-Where the intention of the 
legislature is not easily gathered from the language 
of an Act of Parliament, we are entitled, in en- 
deavouring to elucidate it, to follow out the conse- 
quences which would seem to flow from this or 
that interpretation. The more novel or momentous 
the consequences, the more explicit & direct should 
we expect the enactment to be (LORD CoBHAM).— 
MANSION Housm ASSOUN. OF HAILWAY TRAFFIC v. 
LONDON & Souvit WiEsTERN Ry. Co., as reported 
in [1895] 1 Q. 4.927; 9 Ry. & Can. Tr. Cas. 20. 








Ardrossan Harbour Co. 








STATUTES. 








373. .|—I think that, at all events, 
the language of the sect. admits of the two inter- 
pretations which I have mentioned. In consider- 
ing which ought to be adopted, regard may be paid 
to the consequences of adopting one or other of 
them (Srrruina, J.).—e Crayror, [1900] 2 Ch. 
804; 69 L. J. Ch. 8387; 49 W. R. 125; 16 T.L. R. 
546: 44 Sol. Jo. 674. 

Annotation :—Mentd. I?e Hall, Iall v. all, [1916] 2 Ch, 488. 

374, J—I entirely agree with the 
observation of resp.’s counsel that we have only 
to interpret this statute, & that we are bound to 
give it the fullest mcaning the words compel us 
to do. But when the language is couched in such 
general terins, then, as has becn remarked upon 
this very statute, the cts. can give such decisions 
as the words admit of without imposing conse- 
quences which would be very serious (LORD 
ALVERSTONE, ©.J.).—-BULLEN v. Warp (1905), 74 
LJ. K. B. 916; 93 7. T. 439; 69 J. P. 422; 64 
W.R. 4113 21'1T. LR. 753; 49 Sol. Jo. 7485 21 
Cox, C. C. 28, D.C. 

Annotation :—Mentd. Amoretto v. James, [1915] 1 K. B. 124. 

375, —~— -~—-—.]—Where alternative con- 
structions are equally open, that alternative is to 
be chosen which will be consistent with the smooth 
working of the system which the statute purports 
to be regulating; & that alternative is to be 
rejected which will introduce uncertainty, friction 
or confusion into the working of the system (LORD 
SHAW OF DUNFERMLINE).—SHANNON REALTIES, 
Lyrp.v. St. MICHEL (VILLEDE), [1924] A.C. 1855 sub 
nom. SHANNON RUALTIES, Lrp. v. ST. Miche 
TOWN, PrEsant ». SAME, 93 L. J. P. C. 81; 1380 
L. T. 518, P. C. 

Construction leading to hardship or injustice.]— 
See Sub-sect. 2, 1)., ante, 

Construction leading to absurdity or repugnance.} 
—See Sub-sect.. 2. C., ante, 

Unreasonable construction.]——Sce Sub-sect. 2, 
B., ante. 








SuB-SEcT. 4.—-CONSTRUCTION WITH REFERENCE TO 
INTENTION OF LEGISLATURE. 
A. In General. 

376. How far intention considered.] —- The 
judges of the law in all times past have so far 
pursued the intent of the makers of statutes, 
that they have expounded Acts which were gencral 
in words to be but particular where the intent was 


PART III. SECT. 2, SUB-SECT. 3. 

3631. Words capable of alternative 
construction— Alternative consequences 
consutcred.J—Where the language of 
an enactment is susceptible of tiwo 
constructions, regard must be had to 
the general object & purpose of the 
Act, &, 1f, the act done is not within 
the general purview of the statute, 
regard may be had to the consequences 
of either construction. If one con- 
struction will do manifest injustice & 
the other avoid it, the Jatter con- 
struction shall be adopted.-—INGHAM 
a fat Lek (1912), 15 C. L. R. 267.— 
AUS. 


869 ii. -~---- -- - .J~Sprenve. HUNTER 
RIVER STEAM NAVIGATION Co. (1860), 
2 Legge, 1351.—AUS. 

369 121. ——.]— HICKEY v. 
STALKER, [1924] 1 D. lL. R. 440; 53 
QO. L. it. 41 4.-—CAN, 


PART HI. SECT. 2, SUB-SECT. 4.—A. 

3761. Hfow far intentcon consiacred.)] — 
Tt ix the duty of the ct. so to Interpret 
Acts of Parliament as to give them full 
effect, so ag to carry out the manifest 
intention of the legislature, even 
though the ct. be compelled to strike 





out. words to do so.—R. tv. DRAPER 
(1870), 1 V. 1. (Law) 11s.--AUS. 

376 ii. ——-.|--Re Woow (1900), 26 
V. L. RR. 1.—AUS. 

376 —— }-Re SOOKA 


ui. Nawnp 
Verws (1905), 7 W. AW L. OR, 
AUS, 
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876 iv, 
WALSH, 
(1925), 37 C. L. 
L. R. 46.—AUS. 

376 v. -J}-—-FRUIT MARKETING 
COMMITTER OF DIRECTION v. COLLINS 
(1925), 36 CG. LL. R. 410; 31 Argus 
L. R. 322.—AUS. 

876 vi, ——.}—R. v. FREEMAN (1890), 
22N.8S. R. (10 R. & G.) 506.—CAN. 

876 vii. ——~-.] -—In construing an Act 
ot Parliament it is the duty of the ct. 
to consider what the facts were in 
respect to which it was framed, & 
the object: as appearing from the Act, 
&, taking all these together, to seo 
what is the intention appearing from 
the language when used with reference 
to such facts, & with such an object.— 
QR. v. HAWTHORNE (B. C.) (1907), 5 
W. iL. R. 279.—CAN. 

876 viii, —-—-.}—-K AULBACH v. WOOD- 


-j—Rke Yates, Er p. 
Re Yates, Br pn. JOHNSON 
R. 3605; (1926) Argus. 








WORTH (1915), 49 N.S. 1. 46.—-CAN. 

876 1x, --—~-.] ~-COLEMAN vt. HEALIFAX 
Corpn. (1915), 48 N.S. KR. 442.~-CAN. 

376 x. ~--R ov. Minor (1920), 
53 N.S. RR. 551,.—CAN. 

376 xi, ——--.}—For the purposo of 
ascertaining the intention of the 
legislature in passing an Act, where 
that Intention, so far as can be gathered 
from the Act itself, appears doubtful, 
the objects & reasons may be referred 
to —SHAIK Moosa »v, SHalkK_ EssA 
(1884), I. L. RK. 8 Bom, 241.—IND. 

376 xii. .) — In _ interpreting 
statutes the more literal construction 
ought not to prevail if it is opposed to 
the intention of the legislature a8 ap- 
parcut by the statute, & if the words are 
sufficiently flexible to admit of somo 
other construction by which that 
intention will be botter effectuated.—~ 
It. v. Horr (1899), I. L. R. 21 AN. 
391.—IND. 

876 xii, -——.}—-LALA SURAJ PROSAD 
v. GOLAB Crrann (1901), I. L. R. 28 
Cale. 517; 5 C. W. N. 640.—IND. 

376 xiv. .-—-When the words of a 
statute admit of but one meaning 4 
ct. is not at Hberty to speculate 











Part JIJ.—INTERPRETATION. 


articular._-STRADLING v. MORGAN 


lowd. 201; 75 E. R. 308. 


Annotations :--Consd, Garnett v. Bradley (1878), 3 App. Cas. 
944. Refd. Agard v. Candish (1594), Cro, Eli, 327; 
Foster’s Case (1615), 11 Co. Rep. 56 bs; A.-G. v. Andrew 
(1656), Hard. 23; hk. ». O’Connell (1843), 2 1. 7. 0. 8. 
248; Hawkins v. Gathercole (1855), 6 De G. M. & G.1; 
Crofts v. Middleton (1858), 8 De G.M. & UG. 192; Keer 
». Brown (1859), 28 L. J. Ch. 477: Re Anglesea Collier 
Co, (1866), I Ch. App. 555; Re National Savings Bank 
Assocn,. (1866), 1 Ch. App. 647; Re Poland (1866), 1 Ch. 
App. 356; Bradlaugh v. Clarke (1883), 8 App. Cas. 354; 
Cox v. Hakes (1890), 15 App. Cas. 506; Re Standard 
Manufacturing Co., [1891] 1 Ch. 627; Eastman Photo- 
graphic Materials Co. v. Comptroller General of Patents, 
Designs & Trademks., [1898] A. CG. 571: Tk. ov. Weat 
Riding of Yorkshire County Council, (1906) 2 K. B. 676; 
Banbury v. Bank of Montreal, (1918] A. C. 626; A.-G. v. 
Brown, [1020] 1 K. B. 773; Rhondda’s Claim, 11u22! 
oO AL OC. 3305, Secretary of State for Homo Affairs v. 
O’Brien, (1923) A. C. 603. Mentd. Caudrey’s Case 
(1591), 5 Co. Rep. 1 a; Canterbury (Archbp.) Case, 
Green v. Balser (1596), 2 Co. Rep. 46 a; Bonham’s Case 
(1610), § Co. Rep. 113 b; Powlter’s Case (1610), 11 Co. 
Rep. 29 a; Oxford University Case (1613), 10 Co. Rep 
53 b; Redo v. Sanderson (1617), Cro. Jac. 4403 Grisscll v. 
Jieo (1623), Pulm. 368 ; Case of Comendam’s, Woodley v. 
Exeter (Bp.) & Manncring (1624), Win. 94, Wireman 
Cotton (1663), 1 Keb. 5053; IR. v. Tlornby, Banker’s Case 
(1694), 5 Mod. Rep, 29; Waddington v. Thellwell (1769) 
4 Burr. 2450; Th. v, Amery (1786), 1 Term NKep. 363 
Meath (Bp) v. Winchester (1836), 3 Bing. N. Cc. 183, 
A_-G. v. Sillem (1863), 2 H. & C. 431; Coomber v. Berks 
JJ, (1882), 8 Q. B.D. 17. 

377. --—.]—(1) Whoever would consider an 
Act well ought always to have particular regard to 
the intent of it, & according as the intent appears 
he onght to construe the words (per Cur.). 

(2) The King is bound by the statute, for of a 
law which belongs to a common person, be it the 
common law, or a special law, every man shall 
take advantage, which the King of common right 
cannot. defeat (per Cur.). 

(3) It is usual for the legislature in Acts of re- 
straint which they intend to bind the King to name 
him expressly, & 1f he is not. expressly named 1t has 
always been taken heretofore that the legislature 
intended only to bind the subjects (per Cur.). 

_ (4) In general statutes made for the safety of 

inheritances, or for the public good, the expositors 

of them have construed them according to the 
course of the common law, viz., that they shall 
include the King, notwithstanding he is not named 

(per Cun.).--WILLION ov.) BERKLEY (156), 1 

Plowd. 227; 75 I8. R. 845. 

Annotations *-—A8s to (1) Refd. Wolferstan ». Lincoln (RBp.) & 
Whitehead (1763), 2 Wils. 174 ; Crofts ». Middleton (1856), 
8 DeG.M.& G.192. Asto (2) Refd. Ecclesiastical Persons 
Case ({601), 6 Co. Rep. 14 a; Case of a Fine (1601), 7 
Ca, Rep. 382 a. 48% fo (3) Refd. R. v. London (Bp.) & 
Lancastor (1693), 1 Show. 441; A.-G. v. Donaldson (1812), 
10 M. & W. 117. As to (4) Refd. Magdalen College Cam- 
bridge Case (1615), 11 Go. Rep. 66 b. Generally, Refd. 
Prince’s Case (1606), 8 Co. Rep. 1 a; A.-G. 2. Allgood 
(3743), Park. 1. Mentd. Weydon’s (ase (1584), 3 Co. Rep. 
7 a: Sadlers’ Co. Case (1088), 4 Co, eu 54 b; Strata 
Mercolla’s Case (1591), 9 Ca. Rep. 24 a; Weods’ Caso, R. 
v. Bushopp, A.-G. v. Bushopp (1595), 1 Co. Rep. 40 b, 
Anderson’s Case (1597), 7 Co. Rep. 21 a: LButt’s Case 
(1600), 7 Co. Rep. 23 a: Atkins « Longvile (1604), Cro, 
Jac. 50; Rutland’s Case (1605), 6 Co, Rep. 52 b; Calvin's 
Caso (1609), 7 Co. Rep. 2 a; Turnor’s Case (1610), 8 Co. 
Rep. 1324; Peytoe’s Case (1611), 9 Co. Rep. 77 b, 
Priddle & Napper's Caso (1612), 11 Co. Rep. 8b; Seymor's 
Case (1612), 10 Co. Rep. 95 b; Sutton’s Hospital Case 
(1612), 10 Co, Nep. 23 a; Whistler's Case (1613), 10 Co. 


(1560), 1 


on the intention of the legislature 


to construe them according to its 376 xvia. 


SUEEHAN, [1927] I. I. 546.—IR. 
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Rep. 63 a; Winchcombe v, Winchester (Bp.) & Pulleston 
(1616), Hob. 165; R.v. Hampden (1637), 3 State Tr. 826 ; 
Wiseman v. Cotton (1663), 1 Keb. 505; R. v. Hornby 
Banker’s Case (1695), 5 Mod. Rep. 29; Banbury v. Woo 

(1703), 1 Salk. 5; R. wv. Berkle Bragge (1754), 1 Keny. 
80; Due d. Hayne v. Redfern 1810), 12 East, 96; Hollo- 
way v. Berkeley (1826), 6 B, & C, 2; Meath (Bp.) v. 

Winchester (1836), 3 Bing. N. ©. 183. : 

378. I—(1) For everything which is 
within the intent of the makers of the Act, althou h 
it be not within the letter, is as strongly within the 
Act as that) which is within the letter & intent 
also (per Cur.). 

(2) For the better apprehension of the purview, 
the preamble of the Act is to be considered, which 
Dyen, J., termed a ‘‘ key to open the minds of 
the makers of the Act, & the mischiefs which they 
intended to redress ” (per CuK.).—STOWELv. ZOUCH 
(LORD) (1569), 1 Plowd. 353; 75 EB. R. 536. 
Annotations :-—As to (1) Refd. Boulton v. Bull (1795), 2 Hy. 

BL 463; N. W. Ry. v. Me Michael, Birkenhead, Lanca- 

shire & Cheshire Junction Ry. v. Pileher (1851), 5 Kxch. 

1t4, 12f. 48 to (2) Consd. Sussex Peerage Case (1844), 

11 Cl. & Fin. 85; Incomo ‘Tax Special Purposes Comrs. 0. 

Pemscl, {£8491} A. C. 531, Thomson vo. St. Cautharine’s 

College, Cambridge, cte., [1919] A. C. 468. Apld. Bourne 

v, Keane, [1919] A. C. 815. Refd. Rt. v. City of London 

Court Judge, {1892) 1 Q@. B 273; Powell v. Kempton 

Park Racecourse Co., [1897] 2 Q. B. 242; G. W. Ry. & 

Mid. Ry. wv. Bristol Corpn. (1918), 87 L. J. Ch. 414. 

Generally, Refd. Parllament in Ireland Case (1613), 12 

Co. Rep. 110; Newry. & Enniskitien Ry. v. Coombe 

(1819), 3 Exch. 565. Mentd. Bedford’s Case (1586), 7 

Co. Rep. 7 bs Dormer’s Case (1593), 56 Co. Rep. 40 a; 

Penryn v. Corbet (1596), Cro. Hiz. 464; Bingharn’s Case, 

Stroud dad. Albert v. Horsey (1600), 2 Co. Rep. 91a; 

Caso of a Fine (1602), 3 Co, Rep. 84 a; Whittingham’s 

Case (1603), 8 Co, Rep. 42 b; Calvin's Case (1608), 7 

Jo. Rep. la: Underhill » Kelsey (1609), Cro. Jac. 226 ; 

Leebford’s Case (1610), 8 Co. Rep. 99 a, Lampet’s Case 

(1612), 10 Co. Rep. 46 b; Seymor's Case (1612), 10_Co, 

Rep. 95 b: Bartholomew v7. Belfield (1613), Cro. Jac. 

342; Magdalen Colloge Cambridge Case (1616), 11 Co. 

Rep. 66 b; Fawkeners v. Bellingham (1027), Cro. Car. 

80: Benyon vo. Evelyn (1664), O’Bridg 324; King v. 

Dilliston (1688), 3 Mod. Rop, 221; Dighton v. Grecnvil 

(1693), 2 Vent. 321; Clayton v. Kinaston (1697), 1 Ld. 

Raym. 419; Konsey v. Heyward (1697), 1 Ld. Raym. 

432; Buckinghamshire «. Drury (1762), Wilm. 177; 

Doe dad. Tarrant « Tellier (1789), 3 eri Rep. 162; 

Beckford vr. Wade (1805), 17 Ves. 87; Doe », Jesson 

1805), 6 East, 80; Horn ». Horn (1806), 7 Kast, 529 ; 

ells ». Iggulden (1824), 3 BL & C, 186; Lane r Bennett 

(1836), 1 M. & W. 703; Volson v. Kaye (1813), 6 Man. & G, 

636; Cox vo. Boavan (1819), 8 C. BL 3345 Ruchmaboye vr. 

Lulloobhoy Mottichun:t (1853), 8 Moo. B.C. C. 4, Knowl- 

den vw BR. (1864), 6 B. & BS. 532, 

379. .|—-The intent of the statutes is more 
to be regarded & pursued than the precise letter 
of them, for oftentimes things, which are within 
the words of statutes, are out of the purview of 
them, which purview extends no further than the 
intent of the makers of the Act, & the best way to 
construe an Act of Parliament is according to the 
intent rather than according to the words (per 
Cun.).— Eysron v. Stunp (1574), 2 Plowd. 463 ; 
75 Te. R. 692. 

Annotations :— Refd. Foster 7. Pitfall (1582), Cro. Eliz. 2 ; 
R. uv. Hampden (1637), 3 State Tr. 826 5 Wotlferstan v. 
Lincoln pe & Whitehead (1763), 2 Wills. 174; lo, 

), 


Pease (183 4h. & Ad. 30: Hawkins ». Gathorcole 
(1855), 6 Do G. M. & G. 1; Edwards v. freeman (1875), 








2 P. Wms. 435; Garnett vo. Bradley (1878), 26 W. It. 
698; Rhondda's Cluim, [1922] 2 A. C. 339.  Mentd. 


Foster », Cockburn (1743), Park. 70; RK. v. O'Connell 
(1843), 21. P.O. 8. 248; RR. o Newmarket Income Tax 
Comrs., Fx p. Huxley, [1916] 1 K. B. 788. 


sect. 18 not clear, the ct. is entitled & 
bound to bear in mind the circum- 
stances under which the statute was 


own notions of what. ought fo have 
been enacted. Its duty is not to make 
the law reasonable but to expound 
it as it stands, according to the real 
sense of the words & if there is a casus 
omissus it. is for the legislature, & not 
for the ct., to remedy the defect.— 
PIARA SINGH v. Muna Man (1923), 
I. L. R. 4 Lah. 323.—IND. 


376 xv. .]—KEARNEY’S CASE 
1836), Ale. Ror. Cas. 22; 5Ir. Li. Rec. 
. S. 64; Welsh Rog. Cas. 276.—IR. 


876 xvi, ———,}—-A,-G. (BUTLER) ¢, 





LAND BOARD v, HIGGINS (L884), 3 N. 4. 
L. RR. C, A. 66.—N.Z, 

876 xvii. -.}-—When the meaning 
of an expression in a statute is clear, no 
other meaning can be imported into 
it on the assumption that the Icgis- 
lature meant more than it said.— 
Re ELRCTRICITY SUPPLY CORPN. (N.Z.), 
Ltp., [1921] N. Z. L. R. 791.—N.Z. 


876 xix. ———. }+-SMITH », MCARTHUR, 
[1904] A. C. 389, P. C.—N.Z. 
876 xx. —~--.]--If the meaning of a 





assed & the object which the legis- 
ature had in view.—CHOTABHAL %. 
UNION GOVERNMENT, [1911] App. D. 
13.—S. AF. 


876 xxi. -.J}--In interpret a 
atatute, the intention of the legisla- 
ture muat be collected from what the 
legislature has said, not arrived at 
from conjectures of what the legisia- 
ture might or ought to have meant.— 
SELUKA v. SUSKIN & SaLKow, [1912] 
T. P. D. 258.—S. AF, 
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Sect. 2.—Rules of interpretation: Sub-sect. 4, A.] 


380. -}—Acts of Parliament, & wills, are 
to be construed according to the intent.— BUTLER 
& BAKER’S CASE (1591), 3 Co. Rep. 25 a; 3 Leon. 
271; 76 1. R. 684; sub nom. BUTLER v. BAKER & 
DELVEs, Poph. 87. 

Annotahons :—Apld. Court of Wards Case (1627), Cro. Car. 
33. Mentd. Menvil’s Case (1585), 13 Co. Nep. 19 ; Mount- 
joy’s Case (1589), 5 Co. Rop. 3 b; Jennings v. Bragg 

1595), Cro. Eliz. 447; Fitzwilliam’s Case (1604), 6 Co. 

Rep, 32 a; Pexhall’s Case (1609), 8 Co. Rep. 83 b; 

Lovies’s Case (1613), 10 Co. Kep. 78 a: Sydowne »v. 

Holme (1635), Cro. Car, 422; Rh. v. Hampden (1637), 3 

State Tr. 826, at p. 1212; Norrice & Norrice’s Case 

(1640), March. 23; Nae) v. White (1662), O’Bridg. 823 





Geary v. Bearcroft (166 O’Bridg. 484; Thompson »v. 
Leach (1690), 2 Vent. 198; Wankford vo. Wankford (1702), 
1 Salk. 299; Arthur v. Bokenbam (1708), 11 Mod. Rep. 


148; Brunker v. Cook (1708), 11 Mod. Rep. 121; Atkin 
w. Herwick (1719), 10 Mod. Rep. 431; Windham v. 
Chetwynd (1757), 1 Burr. 414; Buckinghamshire v. 
Drury (1762), Wilm. 177; Brydges v. Chandos (1791), 2 
Ves. 417; Goodtitle d. Holford v. Otway (1796), 1 Bos. & 
P. 576; Cave v. Holford (1798), 3 Ves. 650; Crowther 1. 
Ramsbottom (1798), 7 Temn Rep. 654; Goodright d. 
Fowler v. Forrester (1807), 8 Kast, 6552; Doe d. Tofiold v. 
Tofield (1809), 11 East, 246; Doe d. Garnons v. Knight 
(1826), 6 RK. & ©, 671; Balme v. Hutton (1831), 2 Tyr. 17; 
Lucas v. Nockells (1833), 10 Bing. 157, Bramah v. 
Roberts (1835). 1 Bing. N. C. 481; Mills » Oddy 1835), 
2Cr.M. & R.103; Garland v. Carlisle (1837), 4 Cl. & Fin. 
693; Doe d. Chidgey v. Harris (1847), 16 M. & W. 517; 
Siggers v. Evans (1855), 5 BE. & B. 3673; Nenos vr. Wickham 
(1867), L. R. 2 H. L. 296; Standing vr. Bowring (1885), 
31 Ch. D. 282; London & County Banking Co. v. London 
& River Plate Bank (1888), 21 Q. B. D. 535; Re Arbib & 
Class's Contract, [1891] 1 Ch. 601; Smith v. Kerr (1902), 
18 T. L. HR. 456; Mallott «. Wilson, [1903] 2 Ch. 494. 


381. -}—MAGDALEN COLLEGE, CAMBRIDGE 
CASE, No. 1039, post. 











382. J—Scorr v. A’Cukz (1743), Park. 21; 
145 E. BR. 702. 
383. -|—In construing an Act of Tarlia- 


ment, whether public, general or of the nature of 
the Act now under consideration, we are bound to 
ascertain as far as we can what was the intention 
of the legislature, &, if the language used be suffi- 
cient, to give effect to such intention (COLTMAN, 
J.).—-Boyvp v. CROYDON Ry. Co. (1838), 4 Hing. 
N. C. 669; 6 Dowl. 721; 6 Scott, 461; 7 1. J. 
C. P. 241; 27. P. 680; 182 E.R. 946. 

384, -|—The act ought to be construed 
according to its plain words, & not by resorting 
to any supposed intention of the legislature, unless 
there be something in the other parts of 1f to point 
to some other construction (PAKKE, I.).—HoLT 
v. MIERS (1839),5 M. & W. 168; 2 Horn & TI. 80; 
8 J. J. Ex. 233; 3 Jur. 1000; 151 KH. RR. 72. 
ee ee fie Poynter, Ex p. Terrewlat (1839), 9 


385. -|—The rules for interpreting statutes 
have been much discussed in these arguments, 
but we apprehend that, in applying them to 
questions on the etfect of an enactment, we can 
never safcly lose sight of its object (LORD DENMAN, 
C.J.).—R. uv. SHROPSHIRE JJ. (1841), 2 Q. B. 87; 
114 BK. R. 363 sub nom. R. v. Satop JJ., 1 Gal. & 
Dav. 146; 10 L. J. M. ©. 141; 5 J.P. 484; 5 
Jur. 1107. 

386. .|—~We are bound, as much as we 
can, to give effect to what is discovered to be the 
intention of the legislature; &, instead of giving 
effect to doubts, where the language may be 
obscure, or not perfectly plain, J think we are 
bound, wherever we see the meaning & intention 
of the legislature, to put such a construction on 
the language used as may give effect to the inten- 
tion, if that intention be sufficiently plain (Pot- 
LOcK, C.B.).— Youna v. Smiry (1846), 15 M. & W. 
121; 4 Ry. & Can. Cas. 135; 15 L. J. Ex. 81; 6 
L.'T. O. 8S. 351; 10 J. P. 201; 10 Jur. 52; 153 
EK. R. 787. 


Annitations —Refd. Lawton v. Hickman (1847), 











9 Q. B. 
Mentd. Bousficld v. Wilson (1846), 16 M. & wei 855 


STATUTES. 


Brunton v, Thompson (1846), 7 L, T. O. 8. 430; Fe 
Charles, Jcr p, Barton (1846), 4 Ry. & Can, Cas. 371; Doyle 
v. Muntz (1846), 6 Hare, 509; Shaw v. Holland (1846), 
15M. & W.136; Abbott ». Rogers (1855), 16 C. B. 277. 
387. .|—We must construe this statute by 
what appears to have been the intention of the 
legislature. But we must ascertain that intention 
from the words of the statute & not from any 
general inferences drawn from the nature of the 
objects dealt with by the statute (LORD 
BROUGHAM).—FonrDyck v. Bripcrs (1847), 1 
H. I. Cas. 1; 11 Jur. 157; 9 E.R. 649, 1. L. 
Annotations :—Apld. I. v. Doubleday (1861), 3 K. & E. 
501, Refd. River Wear Comrs. v, Adamson (1877), 2 
App. Cas. 743. ; 
388. .|—When one of two constructions 
consists with the intention of the legislature to be 
gathered from the statute, & the other is incon- 
sistent therewith, the first is to be observed (per 
Cun.).—-R. v. CHRISTCILURCH (INJFABITANTS) (1848), 
12 Q. BR. 149 ; 3 New Sess. Cas, 8320; 18.1. 3.M.C. 
28: 121. T. O. S. 214; 12 7. P. 702; 12 Jur 
1072; 116 E.R. 823. 
Annotation :-—Mentd. Ipswich Union Grdns. v. West Ham 
Union Grans. (1887), 20 Q. B. 1). 407. 











389. -———.] —TIoLLINGWORTH v. PATMER, No. 
267, ante. : 
390. - !—We have no authority to intro- 


duce any qualification or condition mto an Act 
of Parliament ; but we are tointerpret the language 
of the legislature. To do this we must look at the 
intention of the legislature as 1t is to be collected 
from the Act, & the state of the law at the time 
when it passed (LORD CAMPBELL, C.J.)--R. 2. 
TRAFFORD (1850), 15 Q. Ib. 200; 4 New Mag. Cas. 
82; 4 New Sess. Cas. 130; 117 BE. Re. 4343 sub 
nom, Rov, LANCASHIRG J., 19 LL. db. M,C. 199; 
1561.7. O.S. 159; 143. 2P. 52835 14 Jur. 552. 

Annotation :---Mentd. Rt. ve. Hammond (1850), 4 New Sess, 

Cas. 316. 

391. ——.]—R. v. Birnp, No. 269, ante. 

392. ——-.|—In construing an Act of Parlia- 
ment, it is most desirable, where practicable, to 
ascertam the reasons which induced Parliament 
to pass such an enactment; & where that can be 
done without a violent construction, to give such 
a meaning as the legislature intended, in conse- 
quence of the reasons on which the enactment 
itself passed. Where no reason can be ascertamed 
the words must be followed according to their 
most plain & obvious meaning (DR. LUSILINGTON). 
—In the Goods of Coormn, Ln the Goods of SMTITIT 
(1852), 18 L. TT. O. 8. 807. 

393. --——.|—When the terms [of a statute] 
admit of two meanings, that must be preferred 
which is in conformity with the object of the 
statute (Jmrvis, C.J.).--JOHNSON wv. JPIARRIS 
(1854), 15 C. 33. 857; 8C.T. R. 2385; 24m. 5.0.2. 
40; 241. 'T. 0.8.1838 3 W.R. 104; 139 KR. 
462. 


Annotation :—Refd. Hodges v. Callaghan (1857), 3 Jur. N. 8. 
369. 


394, —-—.]—In determining the question before 
us, we have therefore to consider not racrely the 
words of this Act of Parliament, but the intent of 
the legislature, to be collected from the cause & 
necessity of the Act being made, from a comparison 
of its several parts, & from foreign, meaning 
extraneous, circumstances, so far as they can be 
justly considered to throw hght upon the subject 
(TURNER, L.J.).—- TAWKINS v. GATHERCOLE (1855), 
6 De G. M. & G. 1; 3 Eg. Rep. 348; 24 L. J. Ch. 
3382; 24L.T.0.8.281; 193.P.115; 1Jur. N.S. 
481; 3W.R. 194; 43 BE. R. 1129, L. JJ. 


Annotations :—Apld. Burder v. O'Neill (1863), 2 New Rep. 
551; Re Cambrian Rys. Co.’s Scheme (1867), 3 Ch. fe 
278, n. Consd. Garnett v. Bradley (1878), 3 APP, ae. 
44; Ite Tony esley [1891] 2 Ch. 1; Hastman Pho 
graphic Materials Co. v. Comptroller-Goneral of Patents, 





Part 111.—[yrerpreration. 


Designs & Trude-mks., [1898] A. C. 571. 
ham Corpn. v. Birmingham Canal Navigations (1905), 21 
T. L. R548; A.-G. ». Brown, (1920) 1 K. B. 773. d. 
Cope v. Doherty (1858), 2 De G. & J. 614; Re Poland 


(1866), 35 L. J. Bey. 19; Norwich (Bp.) v. Peurse (1868), 


L. R. 2 A. & MW. 281; Beloley v. Carter (1869), 4 Ch. App. 
230; Re Meredith, 2x p. Chick (1879), 11 Ch. Db. TSE: 
Bradlaugh v. Clarke (1883), 8 App. Cas. 354; Seward v. 
The Vera Cruz (1884), 10 App. Cas. 50; R.v. West Riding 
of Yorkshire County Council, [1906] 2K. B. 676; Banbur 

v. Bank of Montreal, [1918j A. C. 626; Ie Pivot 

Corpn, & Walter, {1918] 2 Ch. 354; Nicolle v. Nicolle, 

1922] 1 A.C, 284; Nbondda’s Claim, [1922] 2 A. C. 339, 

ooditield v. Bond, [1922] 2 Ch. 40; Paterson v. Ardros- 
san Harbour Co. (1926), 19 _B. W. C. C. 621. Mentd. 

Arnold v. Gravesend Corpn., Pullister v. Gravesend Corpn. 

(1856), 25 L. J. Ch. 776; Varry v. Jones (1856), 1 C. B. 

N. S. 339; McBean v. Deane (1885), 30 Ch. D. 520; 

Baird v. Tunbridge Wells Corpn., {1894} 2 Q. B. 867; 

Porthcawl] U. C. v. Brogden, [1917] 1 Ch. 534. 

395. -|—(1) In all cases the statute must 
be construed according to what appears to be the 
intention of the legislature (LORD CAMPBELL, C.J.). 

(2) In construing the local Act we cannot look 
to the preliminary negotiations (LORD CAMPBELL, 
C.J.).-—BRAMSTON v. COLCHESTER Corpn. (1856), 
6H. & B. 246; 251. J.M.C. 73; 27 L. T. 0.8. 
786; 20 J.P. 564; 2 Jur. N.S. 800; 4 W. RR. 491; 
119 K. R. 856. 

396. -}—Upon doubtful expressions we 
ought to put a construction such as to meet the 
objects which the legislature in the Act of Parlia- 
ment had in view (LORD CAMPBELL, C.J.) -It. 7. 
SPRATLEY (1856), 6 i. & B. 368; 25 J. J. Q. B. 
genie 27 EO. 8.10235 2Od.. PL 628: 2 Jur: 
N.8. 78535 4 W.R. 527; 119 E.R. 900. 

397. - -|——(1) If then the legislature has used 
an ambiguous word in a definite sense in one pas- 
sare of a clause in an Act of Parliament, it is in 
accordance with the rules of sound constructon & 
legitimate inference to hold that the same word is 
used in the same sense when found in another 
passave of the same clause, unless any repugnancy 
or incongruity would result from such construction 
(CROWDER, J.). 

The rule lad down by Srr iWpwarp Cokr in 
these words “ It is the most natural & genuine 
exposition of a statute to construc one part of the 
statute by another part. of the same statute ; for 
that best expresseth the meaning of the makers ”’ 
(Ckowbirn, J.) 

(2) The construction of the Act of Parliament 
must depend upon the meaning & intention of the 
legislature at the time it was passed (WIGHTMAN, 
J.).-—PFrermoy PEERAGE CLAIM (1856), S State Tr. 
N.S. 723; 5 1f. lL. Cas. 716; 28 L. 'T. O. S. 15; 
10 1. R. 1084, TL. L. 

Annotations :--Genaally, Reid. Pochin v. Duncombe (1857), 
1HW.&N. 812. Mentd. Wensleydale lcorage Caso (1856), 
8 State Tr N.S. 479, at p. 550, 

398. -|--No doubt formerly it was the 
practice to construe not only penal statutes, but 
statutes which interfered with the common law 
as strictly as possible, but in my opinion that is 
not a proper course of proceeding. We ought 
faithfully to interpret Acts of Parliament as we 
think the legislature meant) (Ponuwock, C.B.).— 
DOBSON v. Comiis (1856), LIE & N. SL; 25 L. J. 
Kx. 267; 27 L. T. O.S. 127; 4 W. BR. 512; 156 
E.R. 1126. 

Annotations :-—Mentd. Re Ventreguinca Fuel Co., Pegg’s 
Claim (1862), 4 De G. F. & J. 541; Davey ». Shannon 
(1879), 4 Mx. PD. 81; Taylor v. Garnett (1892), 36 Sol. Jo. 
593; Lavalette v. Riches (1907), 24 'T. L. hk. 2; 
v. Whrliich (1911), 106 L. T. 1. 

399. -]}—The words of the Act must like- 
wise here also be taken as they stood, whatever 
might be the conjecture as to the intention 
(KINDERSLEY, V.-C.).—ITARTLEY v. ALLEN (1858), 
27 L. J. Ch. 621; 31 L. T. 0.8. 60; 4 Jur. N.S. 
500; 6 W. R. 407. 

Annotations :--Mentd. Re Maxwell's ‘Trusts (1863), 1 Hern. 
& M, 610; Straker v. Wilson (1871), 6 Ch. App. 506, n. 


Apld. Birming- 

















Ilanau 
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400. .] —(1) It does not follow because 
general words are used in an Act of Parliament, 
that every case which falls within the words is to 
be governed by the Act. It is the duty of cts. of 
justice so to construe the words as to carry into 
eflect the meaning & intention of the legislature. 

(2) (The provisions) are plainly taken from 53 
Geo. 8, c. 159, & the prior Acts in which that 
statute was founded, & those Acts had before the 
passing of this Act been decided not to apply to 
foreign rights. The legislature cannot be supposed 
to have been ignorant of that decision at the time 
this Act was passed & it cannot, 1 think, be im- 
puted to it that with that knowledge, it intended 
to alter the law on this important question without 
some more definite expression of that intention 
(LTurNER, L.J.). 

(3) This is a British Act of Parliament, & it is 
not, L think, to be presumed that the British Par- 
liament could intend to legislate as to the mghts & 
liabilities of foreigners. In order to warrant such 
@ conclusion, | think that either the words of the 
Act ought to be express or the context of it to be 
very clear (TurNER, L.J.).—Corrm v. DOHERTY 
(1858), 2 De G. & J. 614; 27 L. J. Ch. 600: 31 
L. T. O. S. 307; 4 Jur. N.S. 699; 6 W. KR. 695 ; 
44 BD. R. 1127, L. JJ. 

Annotations :—As to (3) Refd. Burns v. Chapman (1858), 5 
C. B. N.S. 4813; General lron Scrow Collier Co. v. Sehur- 
manns (1860), 1 John. & H. 180; The Johannes (1860), 
Lush, 182; The Annapolis, The Johanna Stoll (1861), 
Lush. 295, Tho Scotia (1869), 20 L. I. 37535 R. v. Keyn 
(1876), 2 Ix. D. 63; Davidsson v. Hill, [1901] 2 K. B. 
606; Pol vw. Dambe, (1901) 2 EK. B. 5793 Varesick v. 
British Columbia Copper Co. (1906), 1 B. W._C. C. 446; 
The Wilhelmina, (1923] P. 112. Generally, Mentd. The 
Victor (1860), Lush. 72; The Wild Ranger (1862), Lush. 
553; The Amalia (1863), Brown & Lush. 151 ; 

401. -}—(1) Clear & express words are 
required to make a statute retrospective. 

(2) 'The rule, that in construing Acts of Parlia- 
ment the cts. will sometimes disregard the language 
of the legislature in order to carry out its intention, 
is confined to cases where that intention appears 
by necessary umplication from the statute, & does 
not hold where the adhering to the language would 
merely be productive of inconvenience (MARTIN, 
33.).—Younea v. Wuaiues (1859), 4 H. & N. 76; 
28 L. J. Ex. 161; 32 L. T. 0.8. 259; 5 Jur. N.S. 
102; 7 W. R. 231. 

402. —-—.] — The intention of the legislature 
must be ascertained from the words of a statute & 
not from any general inferences to be drawn from 
the nature of the objects dealt with by the statute 
(litnn, J.).—R. v. DouBLEDAY (1861), 3 EB. & KH. 
501; 121 E.R. 530; sub num. DICKSON v. DOUBLE- 
pay, 30 L. J. M. ©. 99; 255. P. 421; 7 Jur. N.S. 








705; sub nom. Dixon v. Dousiepay, 3 L. T. 
663. 

403. —~-.]—li. v. Smitu, No. 455, post. 

404. —.}-—-1n construing those sects. we 





should give effect, as far as we can, to the intention 
of the legislature in enacting them (MARTIN, B.).— 
LACHARME v. QUARTZ Kock Mariposa GoLp 
MINING Co. (1862), 1 H. & C. 184; 31 L. J. Ex. 
335; 158 E. BR. 832. 

Annotation :-—Mentd. Dickson v. Neath & Brecon Ry. (1869), 

L. Rt. 4 exch. 87. 

405. .|—In order to construe an Act the 
ct. must look at the object the legislature had in 
view in passing it (SHEE, J.).—WyatTr v. GREAT 
WESTERN Ry. Co. (1865), 6 B. & S. 709; 6 New 
Rep. 259; 341. J.Q. B. 204; 12 L. T. 568; 29 
J. P. 630; 11 Jur. N.S. 825; 18 W. R. 8387; 122 
hh. R. 1356. 

Annotations :-—Mentd. Skelton v. L. & N. W. My. 
wl. KR. 2 C. P. 631; Dublin, Wicklow, Wexford Ry. v. 

Slattery (1878), 3 App. Cas. 1155; Lax »v. Darlington 

pee ie 5 Ex. D. 28; KR. v. Strange (1889), 16 Cox, 





1867), 
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Sect. Peal of interpretation: Sub-sect. 4, A. 
B.] 
406. -J—I think the Act ought to be con- 





strued with a view of ascertaining what was the 
real meaning of the legislature (MARTIN, 13.).— 
PEARSON v, Kinaston-Upon-HunL Locan Boarp 
oF Hlkauri (1865), 3 H. & C. 921; 35 L. J. M. O. 
36; 13 L. T. 181; 29 J. P. 695; 159 EB. I. 798. 

407. —---.] — Kent v. ASTLEY (1869), as re- 
ported in 10 B. & S. 802; 21 L. T. 425; 34 5. Pp, 
374; 18 W. R. 185. 

Annotations :—Refd. Redgrave v. Lee (1874), L. R. 9 Q. B. 
363. Mentd. tloare v. Groen, [1907] 2 K. B. 315. 

_ 408. -]—One must look at the Act of Par- 
liament to see what the intention of the legislature 
was (MALINS, V.-C.).—BELL v. HonttsBy (1873), 
]. R. 15 Eq. 178; 42 L. J. Ch. 266; 21 W. R. 321, 
Annotation :—Montd. He Bayley-Worthington & Cohen’s 

Contract, [1908] 1 Ch. 26. 

409. -|—It is impossible for us to speculate 
upon what the intention of the legislature may have 
been ; we must only construe the language which 
they have used (LORD CHELMSFORD).—A.-G. v. 
GREAT KASTERN Ry. Co. (1873), L. R. 6 TL. L. 367 ; 
22 W. RK. 281, H. L. 

Annotations :-—Refd. Yarmouth Corpu. v. Siminens (J878), 
10 Ch. D. 518. Mentd. iKdinburgh Street Tram. Co. v. 
Black (1873), L. 2. 2 Se. & Dw. 336; Mackett v. Herne 
Bay Comrs. (1876), 35 L. 'T. 202; Wall Vule Ry. v. Carditt 
Ry., [1917] 2 Ch. 299 
410. -/—(1) The more literal construction 

of a sect. of a statute ought not to prevail if it is 
opposed to the intentions of the Iegislature as 
apparent by the statute; & if the words are 
sulficiently flexible to admit of some other con- 
struction by which that intention wil be better 

elfectuated (LORD SELBORNE, C.). 

(2) We have, in that preamble, a sufficient guide 
to the solution of anything which may be ambigu- 
ously or imperfectly expressed (LORD SELBORNE, 
C.).—CALEDONIAN Ry. Co. v. NowrH Buririsn Ry. 
Co. (1881), 6 App. Cas. 114; 29 W. It. 685, H. L. 
Annotahons :—As to (1) Apld. Re Levy, Wr p. Walton (1881), 

17 Ch. D. 746; Harding v. Preece (1882), 0 Q. B.D. 23t. 

Consd. Spencer ¢. Metropolitan Board of Works (1832), 

22 Ch. D. 342. Apld. N. K. Ry. ». Hastings, (1900) A. GC. 

260. Consd. R. v. Halliday, [1917] A. C. 260. Refd. 

Victoria City Corpn. v. Vancouver Island (UGp.), [1921] 

2A. 0, 38t. Generally, Mentd. Re Taylor's Estate, Tomlin 

«, Underhuy (1882), 22 Ch D. 495; Re Wood's histate, 

Wood vw. Ward (1886), 54 L. 'T. 932. 

411. .|—It is the duty of the ct. to find 
out what the meaning of the legislature is; & to 
attach a rational & beneficial meaning, if possible, 
rather than an irrational & an injurious meaning, 
to the statutes which have been passed by the 
legislature (JESSEL, M.R.).—Mersry Stern & 
{Ron Co, v. NAYLOR, BENZON & Co. (1882), 9 
Q. KB. D. 648; 51 L. J. Q. B. 576; 47 L. T. 369 ; 
31 W. BR. 80, C. A. 3 on appeal (1884), 9 App. Cas. 
434, H. L. 

Annotations :-—Mentd. Soc. Générale do Paris v. Milders 
(1883), 49 L. VT. 553; Kberle’s Hotels & Restaurant Co. 
v. Jonas (1887), 18 Q. B.D. 459; Pratt v. Inman (1889), 
4$ Ch. D. 175; Booth v. Bowron (1892), 8 T. L. R. 641; 
Dickenson v. Funshaw (1892), § T. L. 2. 271; Sovereign 
Life Assee. v. Dodd, (1892) 1 Q. B. 405; Christie v. 
Taunton, Delmard, Lane, /te Taunton, Delmard Lane, 
[1893] 2 Ch. 175; Gueret v. Audouy (1893), 62 L. J. Q. B. 
633; Ite Hett, Maylor (1894), 10 T. L. Rt. 412; Ite Auri- 
ferons Properties (No. 2), [1898] 2 Ch. 428; Cornwall v. 
Henson, [1900} 2 Ch. 298; Jte Daintrey, Ec p. Mant, 
(1900) 1 Q. B. 546; Ebbw Vale Steel, Iron & Coal Co. 
v Blaina Lron & Tinplate Co. (1901), 6 Com. Cas. 33; 
Rhymney Ry. ». Brecon & Merthyr Tydfil Junction Ry. 
(1905), 69 L. J. Ch. 813; Millar’s Kurrl & Jarrah Co. 
(1902) v. Weddel, Turner (1908), 100 L. I’. 128 ; General 
Billposting Co. v. Atkinson, [1909] A. C. 118; Biddell v. 
Clemens, Horst (1910), 103 L. T. 661; Dennis v. Tunnard 
& Moore (1911), 56 Sol. Jo. 162; Inverkip S. S. Co. »v. 
Bunge, {1917] 2 K. B. 193; Veithardt & Hall v. Rylands 
917), 116 L. T. 706; Ertel Bieber v. Rio Tinto Co., 
Dynamit Act. v. Same, Vercinigte Konigs & Laurabtitte 
Act. v. Same, [1918] A. C. 260; Morris v. Baron, [1918] 

















STATUTES. 


A. GC. 1: Re Rubel Bronze & Metal Co. & Vos, [1918] 
1 K. B. $15; Bank Line v. Capel, [1919] A. C. 435; 
Bradley v. Newsorn, {1919] A. C. 16; Payzu v. Saunders, 
1919} 2 K. B. 581; Re Lavey, Ex yp. Trustee, [roe 1 

. B. 674: Rufty-Arnell v. R., [1922] 1 K. B. 699; 
Martin v. Stout, [1925] A. C. 359; Tyldesley U. D. O, v. 
Leigh R. D. OC. (1925), 23 L. G. R. 243; Re City Life 


Assce., Grandfield'’s Cuse, [1926] Ch. 191. 

412. .J—(1) Where a penalty is created by 
statute & nothing is said as to who may recover it, 
& it is not created for the bencfit of a party grieved, 
& the offence is not against an individual, it belongs 
to the Crown, & the Crown alone can maintain 
suit for it. 

(2) All statutes are to be construed by the cts. 
so as to give effect to the intention which is ex- 
pressed by the words used in the statute. But 
that is not to be discovered by considering these 
words in the abstract, but by inquiring what is the 
intention expressed by those words used in a 
statute with reference to the subject-matter, & for 
the object with which that statute was made; it 
being a question to be determined by the ct., & a 
very important one, what was the object for which 
it appears that the statute was made (LORD 
BLACKBURN), 

(3) Where a statute was passed for the purpose 
of repealing &, in part, re-enacting former statutes, 
all the statutes ia pari materia are to be considered, 
in order to see what it was that the legislature 
intended to enact m lieu of the repealed enact- 
ments (LORD BLACKBURN). 

It appears to me to be an extremely hazardous 
proceeding to refer to provisions which have been 
absolutely repealed, in order to asce:taim what the 
legislature meant to enact in their room & stead 
(LORD WATSON).—BRADLAUGH v. CLARKE (1883), 
8 App. Cas. 354; 52 L. J. Q. B. 505; 48 J. T. 
G31; 47 J. P. 405; 381 W. R. 677, H. L. 3) rensg. 
S. C. sub nom, CLARKE v. BRADLAUGH (1881), 7 
Q. B.D. 38, CG. A. 
annotations -—+ls to (1) Refd. Pradlaugh v. Newdegate 

(1883), 17 Q. B.D. 1, Neville v. London I.xpress News- 

paper (1918), 88 L. J, K. 3. 282. Aa’ to (2) Ret. Banbur 

». Bank of Montreal, {1918} A. C 626 Generally, Mentd. 

Bradlaugh v. Goasott (1884), 12 Q. B.D. 271; A.-G. a, 

Bradlaugh (1885), 14 Q. B. DPD. 667; Dixon wv Farrer 

(1886), 17 Q. B. D. 658, Charmington, Sells, Dale r. Mod. 

Ry. (1901), 11 Ry. & Can. Tr. Cas. 222. 

413. ~--—--.]—I say that we must look to what 
the purpose is (Lorbp CAtkNs).—Um v. Kasr & 
West InpIA Dock Co. (1884), 9 App. Cas. 448 ; 
53 1. J. Ch. 842; 51 L. 7.163; 48 J. 1. 788; 32 
W. RR. 925, TF. 13 affy. S. C. sub nom. Masry & 
West InpiA Dock Co. v. HILL (1882), 22 Ch, D. 
14, C. A. 
atnnotations :-—Apld. Railton v. Woad sey. 15 AD: Cas. 

363; Heritable Neversionary Cu. v. Mullar, ‘Kay's 

Trustee, (1892] A. C. 598; De Veaci rv. O'Connell, (1908] 

A. ©. 298, Ballo, Hunt (1912), 5 B. W. GC. ©. 459; Tozer 

» Viola, [1918] 1 Ch. 75. Refd. ve Cock, Ex p. Sbilson 

(1887), 20 ey B. D. 343; KR. v. Dibden, [1910) P. 57; 

O'Grady v. Wilmot, [1916] 2 A.C. 231. Mentd. Harding 

v. Preece (1882), 9 Q. B. DD. 281; Lybbe v. Hart Bean 

29 Ch. DD. 85 fe Finley, der p- Clothworkers Co. (1888), 

21 Q. B. 1.475; Stacey v. Hil (1900), 69 L. J. Q. B. 796 ; 

Revill v. Bethell, (1918) 1 K. B. 638. 

414, -——.]—-It is afamuliar rule of construction 
that, although the ct. are primd facie bound to 
read the words of an Act according to their 
ordinary meaning in the language, if there are other 
circumstances which show that the words must 
have been used by the legislature in a sense larger 
than their ordinary meaning, the ct. is bound to 
read them in that sense (Lorp Iisnur, M,R.).— 
Barnow v. Ross (1890), 24 Q. I. D. 381; 59 L. J. 
Q. B. 183; 62 L. T. 552; 38 W. R. 372, C. A, 

415. -.|—If words in a statute are ambiguous 
& are capable of two constructions, that con- 
struction ought to be preferred which best catrics 
into effect the object of the legislature & best 
conforms with the rest of the statute (LINDLEY, 











Part Lf—Ilyrerpreration. 


L.J.).—Re LEAVESLEY, [1891]2 Ch.1; 60L. J. Ch. 
385; 64 L. T. 269; 389 W. R. 276, C. A. 


Annotations :—Mentd. Ke Plendorloith, [1893] 3 Ch. 332: 
C. L. v. C. F. W., [1928] P. 223. a 


416. -|—It seems to their lordships that 
the proper mode of dealing with the Act is to con- 
strue it, as it was construed in Coppen v. Moore, 
No. 497, post, in accordance with the intent & 
meaning of the legislature (per Cun.).—TRADE & 
OusTOMS Comrs. v. BELL & Co., Lrp., [1902] A. CG. 
563; 71L.J.P.0.109; 87L. 7.156; 187.1. R. 
765, P. C. 

417. -|—It is always necessary in constru- 
ing a statute, & in dealing with the words you find 
in it, to consider the object with which the statute 
Was passed, because it enables one to understand 
the meaning of the words introduced into the 
enactment (CHANNELL, J.).—Rmeare RURAL 
Districr CoUNCIL v. SUTTON Districr WATER Co. 
(1908), 989 L. T. 168; 72 J. P. 301; 61. G. R. 
a D. C.; on appeal (1909), 78 L. J. K. B. 315, 
Annotation ae a Carlisle Rt. D. C. v, Carlisle Corpn., 


11909) 1 K. B. 4 
It has been well established that 








418, - -—-.]- 
in the construction of a statute it is perfectly 
legitimate to give to some of its words a meaning 
different from their ordinary meanmy where that 
ig necessary to forward & erect the main purpose 
& object of the enactment (Lorp ATKINSON).-~— 
BALL v. WuNT & Sons, Lrp., [1912] A. C. 4965 81 
f. J. K. B. 782; 106 L. T. 911; 5 B. W. CG. C. 


459, HT. 4. 
Annotations -—Refd. Warwood » Wryken Collerles Co., 


{1913} 2K Bo158; Denholme Jackson (1926), 19 BOW, 
©. C. 92. Mentd. Macdonald (or Duris) + Wilsons & 
Clyde Coal Co., [1912] A. C5133 Dempsey ». Caldwell 
(1913), 7 BW. C. C. 823, Green cv. Cammell, Laird, 
f1913] 38 K. B 665; Jackson vi. Hunslet Engine Co, 
(1916) 2. B.S, Purdie ce. Coly ite (1923), 16 Bo W. CLC. 
3075 Hamilton te. Shelton Iron, steel & Coal Co., Legh a 
Same, Timms v Sume (1926), 961. JI.K. B 295 3 Walliamp 

v= Tredegar Lron & Coal Co, (1927), 96 L. J. K. B. 722, 

Bevan v, Nixon's Navigation Co, (1928), 139 L. T. 647; 

Lewis v. Guest, Keen & Nettlefold, Watkins v. Same, 

‘uoker ». Same, Ingram v. Crawshay (Cyfartha), [1928] 

1K. 13. 20. 

419. -----.}~ In construing the statute no 
further effect should be given to it than the words 
require except so far as is necessary to achieve the 
purpose of the legislature (SWINFEN Many, 1..J.)— 
TOzZER v. VIOLA, [1918] 1 Ch. 75; 117 L. T. 746: 
34 TT. LR. 78. C, A. 

Annotation :—Refd. Itevill «. Bethel, [1918] 1 K. B. 638. 


B. Suppressing the Mischicf and Advancing the 
Liemedy. 

420. General rule.|---The judges will construe 
all remedial statutes so as to suppress the mischief 
& extend the remedy.— PARKER v. SANDERS (1617), 
Cro. Jac. 418 3; 79 Ik. R. 357, 

421. -|—Uickrorp vw. 
Win. 82; 124 I. R. 69; 
Hickrorp, J. Bridg. 16. 

422. ——--.] —-In expounding remedial laws, it 
is & Settled rule of construction to extend the 
remedy as far as the words will admit (lLokp 
Kenyon, ©.J.).—Torrius v. HARTWELL (1795), 6 
Term Kep. 426; 101 FB. R. 630. 

423. -| — This was a remedial statute &, 
in advancement of the remedy, all was to be done 








MacuHiIn” (1624), 
sub nom. MESKIN v. 





PART IIL, SECT. 2, SUB-SECT. 4.—B. 

420 fi. General rule.}] — Komnivk 
SYSTEM SANDSTONE BRICK MACHINERY 
Co. v. BRITISH COLUMBIA PRESSKD . 
BRIoK Co. (19138), 56 8 C. RR. by9,— PILLAL v. 

420 il, —-—.]—A powor to interforo IND. 
with the ordinary rights of citizens 420 iii. 
will not be inferred in the absence of 
express grant, unless it be necessarily 





implicd as incidental to other powers 
expressly granted or is indispensable 
to repress the mischief contemplated 
& advance the remedy given.—SomuU 
MAYAVARAM 
Council (1905), I. L. Wt. 28 Mad. 520.— 


.) —The rule of giving an 
equitable construction to 
Parltamont passed for the public 
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that could be done in a way consistent with any 

construction of it (LORD ExLpon, C.).—JOHNES v. 

JOHNES (1814), 8 Dow. 1; 3 E. R. 969, H. L. 

Annotations :—Refd. Noblo v. Ahier (1886), 11 P. D, 158. 
Mentd. Wright v. It. (1849), 14 Q. B. 148. 

424. -}—-In construing doubtful Acts, it 
certainly is the duty of the ct. to suppress the evil 
& advance the remedy ; —the law does not require 
Nnpossibilities of any party ;—nor is it to be pre- 
sumed, that the legislature intends to introduce 
rules in contradiction to its general policy (Sm 
JOHN Nicivor.).—STALLWooD v. TREDGER (1815), 
2 Phillim. 287; 161 E.R. 1147. 

Annotations :-—Mentd. Cuttcrall_v. Swoctman (1847), 1 Rob. 
Kcel. 304, 580, Chichester y, Mure (1863), 3 Sw. & Tr. 223. 
425. —--.|— York (DEAN & CUAPTER) 2. 

MIDDLEBURG, No. 611, post. 

426. -|-- 1 admit that words may be con- 
strued in a sense different from their ordinary one, 
when the context requires it... or when the Act 
is intended to remedy sume existing mischief & 
such a construction is required to render the 
remedy effectual, For we must always construe 
an Act so as to suppress the mischief & advance 
the remedy (PARKE, B.).—LYDE v. BARNARD (1836), 
1M. & W. 101; 1 Gale, 38%; Tyr. & Gr. 250 ; 
5d. J. Hx. 117; 150 E.R. 363. 

Annotations :~-Apld. Miller v, Salomons (1852), 7 Wxeh, 475. 
Refd. A.-G. v. Sillem (1864), 2H. & C. 43h; Curtis 
Stovin (1889), 22 Q. B.D. 613, Banbury v. Bank of 
Montreal, [1918] A. C. 626. Mentd. ‘Tatton +. Wade 
(1856), 4 W. R. 548, Magee v. Lavell (1874), 30 L. T, 169. 
427. .|}— This Act is remedial as well as 

penal, & must be Itberally construed, in order to 

give efiect to its provisions, & prevent the mischief 

contemplated by it} (BOLLAND, B.). --TLARDING v. 

STonEs (1836), 1 M. & W. 354; 2 Gale, 41; Tyr. 

& Gr. 599; 5 L. J. Ex. 178; 150 E.R. 470. 

Annotation. Mentd. Baker v Rusk (1850), 13 Q. B. 870. 
428, —--~.| — Although we should not travel 

out of the words of a statute, for the purpose of 

reaching a nuschief, which we may conceive to 
be within its spirit, yet, when there are sufficient 
words it is right we should consider its policy, & 

promote it by our construction (WILLIAMS, J.).— 

R. ov. WAINFLEET ALL Satnts (INMABITANTS) 

(4840), JL Ad. & EL 6565 3 Per. & Dav. 725 9 

lL. J. M. (. 815 118 EK. 1. 5635 sub nom KR. v. 

WAKEFIELD ALL SAINTS (INHABITANTS), 1 J. 1’. 74. 
429. | — Fenwick v. Jiayeock (1541), 2 

Q. 3. 108; 1 Gal. & Dav. 532; 11 1. J. Q. 3. 

146; 6Jur. 341; 114 Is. R. 13. 


Annotations -—Mentd. Daintree v. Tfutchinson (1842), 10 
M. & W. 85; Greville v. Chapman (1843), 8 Jur. 149; He 
Morgan, Pilgrem v. Pillgrem (1851), 18 Ch. D. 93. 

430. J—TVhis statute is remedial, & ought 
to be construed widely & liberally, so as to remedy 
all the evils to prevent which it was passed (Dx. 
Lusiincron).— Tut ALEXANDER (18141), 1 Wm. 
Rob. 288; 1 Notes of Cases, 185; 5 Jur. 1066; 
166 FE. R. 602. 

Annotations :---Mentd. The Soplude (1842), 1 Win. Rob. 368 ; 
The Billa A. Clark (1863). Brown. & Lush. 32; The Two 
Kens (J871), L. R. 3 A. & We. 3453 The Riga (1872), L. R, 
3 A. & EK. 516; Giovanni Dapueto v. Wylhe, The Pleve 
superiore eae L. hk. 6 WC. 4825; Gunn v. Roberts 
(isv4), 22 W. . 652; Laws v. Smith, The Rio Tinto 
(1884), 9 App. Cas. 356; Northcote 7, Henrich Bjorn 
(Owners), The Henrich Bjorn (1886), 11 App. Cas, 270; 
The Cella (1888), 36 W. R. 540; The Mogilesf, [1921] P. 


236, 




















benefit, in order to extend the reinedy, 
& suppress the mischief contemplated 
by tho Act, is a well-established & 
subsistmg rule.—MURPHY v. LEADER 
(1841), 4 1. L. 1k. 139; 2 Leg Rep. 
166; Jebb & B. 66.-—IR. 


420 iv. -.J]—Woops v. LINDSAY, 
(1910) 8. C. (J.) 88; 47 8c. L. BR. 774, 
11910) 28. L. fT. 68; 6 Adam, 294.— 
SCOT. 


MUNICIPAL 


Acta of 
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Sect. 2.—Rules of interpretation: Sub-scct. 4, B. & 
C.3; sub-sect. 5, A.) 


431, --—-.]—-SALKELD Uv. 
STON), No. 119, ante. 

432. .]—It 1s a rule applicable to the con- 
struction of all statutes, that you must suppress 
the mischief, & advance the remedy to which they 
relate (Kniaur Bruck, L.J.).—Re MATHESON, 
ita p. MATHESON (1852), 1 De G. M. & G. 448; 
211. J. Bey. 18; 18 L. T. O. S. 295; 42 E.R. 
625 5 sub nom. Re MayrmEson, Ex p. MATTHESON, 
16 Jur. 769, L. JJ. 


Annotation cmrewras | ae Copeland, Hx p. Copeland (1852), 
2De G.M. & G. 


433. pean i is, no doubt, the duty of the 
cts. so to construe statutes as to suppress the 
mischief against which they are directed, & to 
advance the remedy they were intended to provide. 
But it is one thing to construe the words of a 
statute hberally, & another to extend its opera- 
tion beyond what the words of it etary (TURNER, 


JOHNSON (OR JOHN- 








L.J. ). ~~ ALEXANDER v. BRAME (1855), 7 De G. M. 
& G. 525 a 3 Eq. Rep. 919; 25 i if O. S. 298 ; 
1 Jur. N. 1032; 3 W. R. 642; 44 HK. Rl. 205, 


L. JJ. 3 on Soar sub nom. JEFFRIES v. ALEXANDER 
(1860), 8 H. J. Cas. 504, H. L. 


“lnnotations :-~Mentd. Marsh v. A.-G. (1860), 3 TL. I. 615, 
Patch v. Shore (1862), 2 mee & Sim. 580; Wichards v. 
Davies (1862), 13 GC. BK. N.S. 69; Brook vr. Badley (1867), 
L. RK. 4 Eq. 306, cei ”, Lianelly Ry. & Dock Co. 
(1867), 17 L. VT. S86; Fox v. Lownds (1875), L. Rh. 19 Ny. 
453, Attree v. Llawe (1878), 9 Ch. D. 3373; Je Robson, 
Kinley 7 Davidson (1881), 19 Ch D 1563 Je Christmas, 
Martin v. Lacon (1885), 30 Ch. D. 544; Cotton «. Imperial 
& Foreign Agency & luvestment Corpn., [1892] 3 Ch. 154. 


434, —-~ .]—Panrpo v. Brnauam, No. 1108, 
post, 

435, ——-.]-—R. v. ALLEN, No. 350, avie. 

436. .|--If we can fairly construe an Act 





so as to carry out what from the nature of the case 
must obviously have been the intention of the 
legislature, although the words may be a httle 
difficult to deal with, & although they may possibly 
admit of more than one interpretation, we ought. 
to adopt that interpretation which will make the 
law uniform & will remedy the evil which prevailed 
in all the cases to which the law can be fairly 
apphed (JESsSEL, M.R.).——FREME v. CLEMENT 
(1881), 18 Ch. D. 490; 500. J. Ch. 8013; 44 J. T. 
399; 30 W. RI. 


Annona Rel: VHolyland 2. Lewin (1881), 26 Ch. D. 


437, ——.]— RIcHAnbs v. McBripr, No. 131, 
ante, 

438. - .—Rivionppba’s (VISCOUNTESS) CLAIM, 
No. 137, aude. 

439. Case within words of statute but not within 
mischief.|—-I am of opinion that although this 
is a case within the words of the statute it is not 
within the mischief intended to be remedied & 
therefore is out of its purview (AsBoTt, C.J.).-- 
Dok d. NETHERCOTE v. BARTLE (1822), 5 B. & Ald. 
492; 1 Dow. & Ry. K. LB. 81; 106 BE. R. 1271. 


Annotations :-—Refd. Jolnson v. Clark, 11908 ta 1 Ch. 303; 
lickard v. Graham (1010), 102 Ta. W. 48: entd. King v. 
Turner (1829), 2 Sim. 545; Doo d. Clarke me “Ludlam 
(1831), 7 Bing. 275; Doe a. Vdmunds v. Liewcellin (1835), 
ae J. Mx 84; Saumerez v. Saumerez (1839), 4 My. & Cr. 
440. Case within mischief but not within words 

of statute.|—We cannot extend the provisions of 





PART III. SECT. 2, SUB-SECT. 4.—-C, 29% to the probable 

4411. Tlow fur considcred.J—It is 
very doubtful whether the cts. of Jaw 
are at liberty, in construing Acts of 
Parliament, to do so with reference to 
the course of previous legislation, or 
tu inferonces which they may be dis- 
posed to draw from previous statutes, 


Bc. L. HR. 416; 


207.— IND. 


legislature.—CourEeR 
(1906), 8 F. (Ct. of Sess.) 1202; 


441 il. ———.]—RAMACHANDRA JOISHI 
v Haz Kassin (1892), I. 


SrATUTES. 


the Act merely because a particular contract or 
instrument is within the mischief intended to be 
remedied. If there is any enactment which ought 
to be construed strictly, it is a clause which 
declares that one thing shall mean another (POoL- 
LOcK, C.B.).—ALLSorP v. DAy (1861), 7 H. & N. 
457; 31L. J. Ex. 105; 5 L. T. 320; 8 Jur. N.S. 
41; 10 W. R. 135; 158 E.R. 652. 


Annotations :—Mentd. anyanlor v. Prevost (1871), L. R. 6 
C. P. 144; Re Bampfield, Ex p. Stooke, Re Bampfield, 
ae Newport Credit Co. (1872), 20 W. BR. 925; Re 
ee Cooper woes 10 Ch, D. 313; Re Walden, Ew p. 
del Aa 10 Ch. D. 76; Marsdon v, Meadows ee 
. 80; Ra Central Wugon Co. v. M.S. & L 
Ry “ss, 35 Ch. D. 191. 


aum, 


C. History of Legislation. 

441. How far considered.J|—In the Goods of 
Coorer, In the Goods of SMITH, No. 392, ante. 

442. words are really & fairly 
doubtful, thon, according to well-known legal 
principles, & principles of common sense, historical 
investigation may be used for the purpose of 
clearing away the doubt which the phraseology of 
the statute creates (LORD COLERIDGE, U.J.).-— 
R. v. Most (1881), 7 Q. B. D. 244; 507. J. M. C. 
113; 44 L. TI. 823; 45 J. P. 696; 29 W. R. 758 ; 
14 Vox, C. C. 583, G. c. R. 


Annotations —--Mentd. 2. v. 
Case (1884), o0 L. 'T. 177; 








Labouchere, Vallombrosa’s 
Rov. Krause (1902), 66 J. VP. 


121; It. ew Antonelli & Bar vert (1905), 70 J. Pw 43 RR, 
Bowman (192), 76 J. PL 2 
443, ~--—-.| —I1t is scans to enter into an 


inquiry with regard to the history of an enactment, 

& any supposed defect in the former legislation 

on the subject, which 1t was intended to cure, in 

cases where the words of the cnactment are clear 

(Lorp Iisumr, M.R.). —R.v. LONDON (Bp.) (1889), 

24 Q. B. DD. 213; 59 I. J. Q. B. 10$ G2 L. i 

1673 540. P. 340, 8356; 38 W.R. 214 sub nan. 

R. v. Lonpon (Be.), Re St. PaAuLSs ReEniepos, 6 

T. L. 312, CG. AL; affd. sub nom, ALLCROFT v. 

LONDON (Lorp Br.), Liguron v. LONDON (LOKD 

Br.), |AS9LJ A. C. 666, TT. Li. 

Annotations ~Mentd. ov. London (Bp.), Leighton’s Case, 
{1891} 2 QQ. B £83 St John the Baptist Trinberbill 
(Vicar, ete.) vo St. Jobn the Baptist Timberhull (vectors), 
[L895] P. 713; St. Jou Pendlebury (Vicar, ete.) v, St. Jobin 
Pondlebury (Parishioners), {1895] P. 1783; LBarsham 
agian (Rector) v. Barshai Suftolk (Parishioners), [i896] 
P. 256; Great Bardtield (Vicar) v. All Having Interest, 
1897} P. 185; Wield » Omunanney (1920), 36 TP. ha 1. 
695; Me St. Luke's Southport (1920), 36 J. L. RR. 733. 
444, ——-.] —It is said that, if we construe 

this sect. according to its pluin meaning, we shall 

be imputing to the legislature that by this sect. 
they passed a law which is not entirely consistent 
with previous legislation, & with the legal history 

of this matter. That is not, in my opinion, a 

sufficient reason for not giving to this sect. the 

plain meaning of the words used. Jt is not a 

sufficient reason to compel or justify us m refusing 

to give to this section that which appears to be the 
manifest meanmg of the legislature (VAUGIAN 





WiLuIAMs, J..J.). -- HERTFORDSHIRE OoOUNTY 
Council, ve. BARNET Rourau Counci,, [1902] 2 
K. B. 48; 71 i.J. K. B. 610; 86 1. T. 8805 66 
J.P. 531; 50 W. RR. 582; 18 T. L. R. 609, C. A. 

445. Reports of Commissioners.|—W here 


an Act of Parliament is supposed to have been 
founded on a report of Comrs. appointed by the 
Crown, that report ought not to be referred to in a 


intentions of the —I‘or the purpose of construing a 


vu. MACKIENZIN sect. of an Act & ascertaining the 
43 intention of the legislature, the report 
13S. L. LT. 870.—-SCOT. of the Indian Law Commissioners or a 


Select Committee appointed tu con- 
sidcr the Bill may i referred to.-— 
ROMESI CHUNDER SANNYAL v. Hrru 

MONDAL (1890), I. L. R. 17 Cale. 852,— 


L. Lt. 16 Mad. 


445 i, -—— Reports of Commissioners. } IND. 


Part IIJ.—INTERPRETATION. 


ct. of Justice as a guide in construing the statute.— 
MARTIN v. HeMMING (1854), as reported in 24 
L. J. Ex. 33; 18 Jur. 1002, 

‘Annotations :---Mentd. Forshaw v. Lowis {1855), 10 Exch. 








712; Osborne v. London Dock Co. ath 24 L, J. Ex. 
140; James v. Barns (1856), 17 C. B. 
446. -|—I cannot for the purpose of 


construing [the Act], look at the intention ex- 
pressed by the Comrs. (KINDERSLEY, V.-C.).— 
EIWART v. WILLIAMS (1854), 3 Drew. 21; 61 E. R. 
808; on appeal (1855), 7 De G. M. & G. 68, L. JJ. 
447. .J|--The report of the common 
law Comrs., on which that statute was founded, 
cannot be referred to as an aid in its construction. 
—ARDING v. BONNER (1856), 2 Jur. N. S. 763; 
subsequent proceedings, 2 Jur. N. 8S. 790. 
sath :—Mentd. Solomon v. Graham (1856), 2 Jur. 


uu. 

448. International convention.]—Applica- 
tion that the Comptroller of ‘Trade Marks should 
be directed to register a trade mark, the registra- 
tion of which was applied for by the Carter 
Medicine co. of New York. The mark consisted 
of the words ‘* Carter’s Little Liver Pills ’’ inclosed 
in lines. Appcts. disclaimed any right to the 
exclusive use of the word “ pills.’? ‘Nhe mark had 
been registered in New York with astatement that 
the words “ Carter’? & ‘‘ pulls”? did not form an 
essential part of the trade mark. Tbe Inter- 
national Convention for the Protection of Industrial 
Property of 1884, to which the United Kingdom & 
the United States had both subsequently acceded, 
provides in effect that the subjects of every con- 
tracting State shall be entitled to registration in 

every other State of trade marks which they have 
registered in their own country :—Held : the words 
of the convention could not be referred to in con- 
struing the Act.—/?e CARTER MEDICINE (Co.’s 
PraAbis Mark, [1892] 3 Ch. 472; 61 L. J. Ch. 716; 
O7 1. 0. 717; 41 W. R133 6 T. I. BR. 6393 36 
Sol. Jo. 5715 8 Re 1. 











Sup-secr, 5. CONSTRUCTION WITH REFERENCE 

TO Prie-LxistIna LAW AND CIRCUMSTANCES, 

A. Pre-Karisting Law. 

449. Knowledge imputed to legislature.| 
is important to keep im view the state of the law, 
with which we must assume that the legislature 
was acquainted, when that statute passed (Lorp 
DENMAN, C.J.) ov. WATFORD (INHABITANTS) 
(1816), 9 Q. B. 626; 2 New Mag. Cas. 13; 2 New 
Sess. Cas. 460; 161. J. M. C. 1; 8 L. T. OWS. 
186; 11 5.P. 39; 115 BH. RR. 1413. 
al mourn :—~Mentd. l. v. Wartpury (1847), 2 





New Mag. Cas. 


450. ———.|—-SALKELD v. 
sTON), No. 119, ante. 

451. J—It is by no means an inconvenient 
mode of construing statutes, to presume that the 
legislature was aware of the state of the law at the 
time they passed (PotLocKk, C.B.).—JoNES v. 
Brown (1848), 2 Exch. 329; 5 Dow. & L. 716; 
Cox, M. & H. 102; 17 L. J. Ex. 163; 11 L.T. OS. 
129; 12 Jur. 380; 154 E.R. 519. 

Annotation :—Mentd. Borrodaile »v. Nelson (1854), 14 C. B. 

55. 


452. ——-.|—N. v. TRAFFORD, No. 390, ane. 


JOHNSON (OR JOHN- 





PART III. SECT. 2, SUB-SECT, 5.—A. 


449i. Knowledge imputed to lcgisla- 
ture.\—-It is presumed that the legisla- 
ture in making any enactment, knows 
the previous state of the law upon the 
subject-matter & legislates upon the 
basis of, & with reference to it. If 0, 
the meaning of the words it uses can- 


J.—VOL. XLII. 


t. Flow far 
KARBHAT  v. 





not be understoad in the absence of 
that which was their basis.— WALLIS 
v. RUSSELL, [1902] 27. 1. 585. -—IR. 
considered. ]—TPRABITA- 
VISHWAMBHAR VPANDIT 
aie. L. lh. 8 Bom. 313.—IND. 
.}—In interpretin 
it qhould not be considere 


64] 

aa — ~]—A.-G. v. Powis (Barn), No, 573, 
post. 

454, -.|—The Act is to be construed with 


reference ts the state of the law, relating to carriers, 
at the date of its passing.—M‘Manus v. LANCA- 
SHIRE & YORKSHIRE Ry. Co. (1859), 4 Il. & N. 
327; 28 L. J. Wx. 353; 33 L. T. O. 8S. 259; 5 


Jur. N.S. 651; 7 W. R. 547; 157 EB. R. 865, 
Ix. Ch. 


Annotations :—Refd. Boal v. Sonth Devon Ry. (1860), 5 
H. & N. 875; i Hodgman v. West Midland ht OR, 3 
B. & 8. 173; GN. Ry.» LK PLD Ce DopcuLnE 
(1922) 2 Kk. i. 742. Mentd. Lewis v. G. W. Ry. Wha 
29 L. J. Ex seit M‘Cance v. I. & N. W. ne” (1861), 7 
H. & N. 47 Noa hates vw iL. B. & S.C. (1862), 31 
L. J. a B. Peek v. North Staffor neni "Ry. (1863), 
10 H. Gas isk Gregory v. West Midland Ry. Naga, 
2H.&C O44: Hooth v. N. EK. Ry. (1867), Ne L. T. 
Kendall v. L. & S. W. Ky. (1872), L. kt. 7 Exch. $73: 
McCawley v. Furness Hy. Dera LR. 8&8 Q. B. 57; Cohen 


- 208; 


v. G. KE. Ry. ero), ae L.J.Q. B Harris v. G. W. Ry, 


(1876), 1 Q. B. 

455. tee statute must be construed 
with reference to itself & to the following questions, 
what was the state of the law previously to the 
passing of the statute, & what was the apparent 
purpose of the new statute. ... Every statute must 
stand & be construed by itself. ... When a statute 
is susceptible of two meaninys, that must be chosen 
which is most consistent with the presumed inten- 
tion of the legislature (Kune, C.J.).—R. v. SMITH 
(1862), Le. & Ca. 1381; 31 L. J. M. C. 105 ; 5 
I. T. 761; 26 J. P. 388; 8 Jur. N.S. 199; 10 
W. R. 273; 9 Cox, C. C. 110; 169 BE. RR. 13338, 


im. 
Annotations :—~-Mentd. R. v. Moody (VA02),, 31 L. J. M. C. 
Purdey (1864), 13 W. 753 Graham F 


166; Rw. 
Robinson (1867), lL. R. 2 Q. B. 387; ne v. Brown (1913), 8 
hv. O’Connor, (1913] 1 K. B. 557. 


Cr. App. Rep. 173 ; 
.}-—In considering the subsequent 


456. 
Acts of Parliament we must attmbute to the 


legislature the knowledge of the dillerence between 
the existing courses of practice in Bkpcy. & in 
Chancery (SELWYN, J...J.).— Re BARNED’sS BANKING 
Co., KrLLock’s Cask, Re XERES WINE SHIPPING 
Co., Ex p. ALLIANCE BANK (1868), 3 Ch. App. 769 5 
39 iL. J. Ch. 112; 18 L. T. 671; 16 W. RR. 919, 
beds 
Annotations :—Mentd. ?e Oriental Commercial Bank, Avr p. 
Maxoudoff (1868), 16 W. 7843; Ate Barned’s Banking 
Co., Coupland’s Claim (1869), 5 Ch. App. 167 , 2e Barned’s 
Banking Co., Forwood’s Claim (1869), 5 Ch. App. 18; 
Re Barned’s Banking Co., Johnston’s Case (1869), 20 
lL. T. 266; Je Blakely Ordnance Co., Metropolitan & 
Provinelal Bank’s Claim (1869), Ju RS Kq. 2445 Re 
Contract. Corpn., Kbbw Vale Co.'s Case (1469), 6 Ch. ‘App. 
112; Le Humber Jronworks & Shipbuilding Co., Warrant 
Finance Co.’s Caso (1869), 4 Ch. App. 643 5 "ee en 
ace bah y ray Co., Warrant Ir-inance Co.'s Case (1860), 5 
Ch. 86; see Barued’s Banking Co., Bec p. Bank a 
nian (1870), 39 1. J. pee 759 ; ke Outord & Canterbury. 
Talk Co, (1870), § Ch. 433; Je Barned’s Banking 
Co., Leech’s Claim LSTA % Ch. App. 388; Re Oriental 
Steam Co. (1874), 22 W. RR. 622 ee Barned’s Pane 
Co., tx p. Joint Stock Discount Co. (1875), 23 W. RR. 28h 3 
Re Coal Consumer’s Assocn (1876), 4 Ch. D. 625 ; stra 
v. City & County Bank (1877), 3 C. P. D. 282 ; Ite Northern 
Counties of England Fire Inace. “718809, 50 L. J. Ch. 273; 
#te Land Financiers Assocn. (1881), 16 Ch. D. 373; Love 
v. Lovel (1881), 45 L. T. 252; Mersey Steel & Iron Co. 
v. Naylor (1882), 9 Q. B. D. 648. 


457. J—PaARDdo v. BINGHAM, No. 1108, post. 

458. —~—--.|—The leyislature, knowing of the 
exception which existed at the time the statute 
was passed with regard to small contracts of fre- 
quent occurrence, which are necessary for the 
carrying on of the business of the corpn., intended 
to get rid of any discussion as to what were small 











law was before the passing of that 
statute, but whut the legislature has 
said is to be the law after the passing 
of the same.—LALA SURAJ PROSAD Y, 
GOLAB CHAND (1901), I, lL. Ro 28 Cale, 
— ; 5C. W.N. 610.—IND 





a statute, 
what the 


sl Sere Ry. 
ro (1905), I. L. le 28 Mad. 479.—IND, 


TT 
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Sect, 2.—Vules of interpretation: Sub-sect. 5, A. & 
B.3 sub-sect. 6.) 


matters (Brett, L.J.).—Hount v. WIMBLEDON 

LOcAL BoARD (1878),4 0. P. D. 48; 48 L. J. Q. B. 

207; 40 L. T. 115; 43 J. Pp. 284; 27 W. R. 123, 

C. A. 

Annotations :-—Refd. Young v. Royal Leamington Spa 
Corpn. (1883), 8 App. Cas. 517. entd. Eaton v. Basker 
(1881), 7 @. B. UD. 629; Bournemouth Comrs. v. Watts 
(1884), 14 Q 8B. DD. 87; Phelps & Woodford v. Upton 
Snodabr Highway Board (1885), Cab. & El. 524; 
Hoare v. Lewisham orp (1901), 85 L. T. 281; Soothill 
Upper U. C. 2. Wakefield Lt. C. (1904), 74 I. J. Ch. 703; 
SpenOens Whatley & Underhill ». Southall Norwood 
U. D.C. (1905), 69 J. P. 308: Hodge v. Matlock Bath & 
Scarthin Nick U. D. C. & Nuttall (1910), 75 J. P. 65. 


459. |—Youne & Co. v. RovaL LEAMING- 
TON SPA CorRpN., No. 315, ante. 

460. -}—~Where cases have been decided 
on particular forms of words in cts., & Acts of 
Parhament use those forms of words which have 
received judicial construction in the absence of 
anything in the Acts showing that tho legislature 
did not mean to use the words in the sense attri- 
buted to them by the cts.. the presumption is that 
Parliament did so use them (Lorp COLERIDGE, 
C.J.).— Bartow v. THAT (1885), 15 Q. B. D. 408 ; 
541. J. Q. B. 400; 53 1. 1. 62; 494. P. 4233 | 
T. L. RR. 491, D.C.; on appeal, 15 Q. B.D. 501, 6. A. 


Annotations :-—Apld. Re Leeds Inatitute of Science, Att & 
Literature & Leeds City Couneil, [1909] 1 Ch. 500; Re 
Demerara Rubber Co., [1913] 1 Ch. 331. Mentd. Friend 7. 
BY (1887), 20 Q. B.D. 374; Bruner v. Moore (1903), 52 


290, 

461. -|---I think, having regard, as I am 
entitled to have regard, to the state of the law 
when this sect. was passed, that the legislature 
did not intend to permit that in such an action 
as this the validity of the patent should be directly 
brought forward, & intended only to allow the 
question of infringement to be tried (CHiTry, J.).-— 
Kurra v. SPENCE (1886), 393 Ch. D. 579; 55 lL. J. 
Ch. 019; 55 1. T. 317; 85 W. R. 265 Griftin’s 
Patent Cases (1884-1886), 141. 
seLenudion :—Mentd. Chailender v. Royle (1887), 57 L. T. 


462. J—In order to construe [the Act of 
1883] rightly it is necessary to bear in mind how 
the law stood at the time it was passed (LINDLEY, 
L.J.).—Puunipps v. Kees (1889), 24 Q. B. D. 17; 
69 L. J. Q. BL 1; G11. T. 718; 54 J. P. 29385 38 
W.R. 53; 6 T. LR. 14, CO. A. 

463, —-——.J|—-We think the Iegislature must be 
tuken to have been aware of the state of the law, 
as pronounced by the House of Lords, 1878; & 
if those who frame the Act of Parliament had 
intended that an appeal should lie, they would 
have either given it by express words, or taken 
care to use language, the importance of which had 
been pointed out ten years before by the decision 
in the House of Lords in the case to which we have 
referred. But the legislature has not done so. It 
has used a popular, & not a technical or legal word ; 
& we are of opinion that it must be taken to have 
intentionally used a word which would exclude 
the right of appeal (per CuR.).—KHxe p. Kent 
County Councit & Dover Councin, Ex p. KENT 
County Councit & SANDWICH CoUNCIL, [1891] 
1Q. B. 725 3 sub nom. Re DovER CouNCIL & Krunt 
CouNTY COUNCIL, Lap. DovER Councin, he Kent 
County Councin & SAaNnpWicH CoUNCIL, £ax p. 
KENT County Counciy, 60 L. J. Q. B. 485; sub 
nom. Re Kenr County Counctn & DovER & 
SANDWICH BorovucH Councin, 65 L. T. 213; 55 
J.P. 647; 39 W. R. 465; 7°50. L. R. 487, CG. A. 


Annotations :;--Refd. Re Knight & Tubernacle Permanent 
Bldg. Soc., [1892] 2 Q. B. 643. Mentd. 7ée lierefordshire 
Count ¥y Council & Leominster Town Council (1894), 15 LR. 
i aye Corpn. v. Norfolk County Cuuneil, [1898] 2 














STATUTES. 


464. .|—It appears to me that to construe 
the statute now in question it is not only legitimate 
but highly convenient to refer both to the former 
Act & to the ascertained evils to which the former 
Act had given rise & to the later Act which pro- 
vided the remedy (Lorp Hatssury, C.).—Hast- 
MAN PuHoroGraAPHic MATERIALS Co. uv. COMP- 
TROLLER-GENERAL OF PATENTS, [1898] A. C. 571; 
67 L. J. Ch. 628; 79 L. T. 195; 47 W. RR. 152; 
14'T. L. R. 527; sub nom. Re Kastman PrtoTo- 
GRAPHIC MATERIALS Co., Lrp.’8 APPLICATION, 15 
R. P. C. 476, O. L. 

Annotations :-—Refd. R. v. West Riding of Yorkshire County 
Council, {1906] 2 K. B. 676; O’Grady v. Wilmot, [1916] 
2 A. ©, 231; Banbury v. Bank of Montreal, [1918] A. C. 
626; Dobb v. Dobb (1918), 87 L. J. Ch, 321 5 Re Wornher 
Wernher v. Belt, [1918] 1 Ch. 339. Mentd, tield v. Wage 
Syndicate (1900), 82 L. LT. 231; Re Linotype Co.’s Trade 
Mk., [1900] 2 Ch. 238; He National Biscuit Co.’s Appin. 
(1901), 70 L. J. Ch. 318; Fe Unceda Trade Mk., (1901) 
1 Ch. 550; Kodak v. London Stereoscopic & Photogra hio 
Co., Kodak v. Houghton, Zé Kodak Trade Mks. (1903), 
19 'T, L. R 297; Hommel v. Gebruder, Bauer (1904), 20 
WL. R. 680; A.-G. v. Metropolitan Wlectric Supply Co., 
11905} 1 Ch. 243 Christy v. Tipper, 11905) 1 Ch. 1; Le 
Gestetner'’s Trade Mk., [1908] 1 Ch. 513; Me Orlwoolw 
Trade Mk. (1909), 53 Sul. Jo 672; Ie Soc. le Ferment 
Appins. (1911), 28 T. L. R. 175; 9 Re Du Cros Apptns., 
[19412] 1 Ch. 6445 Pe Akt. Carl Lindstroom Trade Mk., 
11914) 2 Ch. 103; Jte Cording’s Appln., [1916] 1 Ch, 422 ; 
fe Garrott’s Trade Mk. (1916), 85 L. J. Ch. 3505 Ze 
Yalding Manufacturing Co. Appin. (1916), 33 it. PD. C. 
285; Ite Kisman, London Appln. (1920), 37 KR, P.O. 185 5 
Re Diamond T. Motor Car Co, [1921] 2 Ch. 583; fe 
Salter (trading as the Salter Paint & Colour Co.) Appin. 
(1923), 40 R. bP. C. 4023; Fe Davis’ Trade Mlis., Davis v. 
Sussex Rubber Co., [1927] 2 Ch. 3i5. 

465. ———.!---Pryon v. Pryor, [1900] P. 157; 
69 L. J. P. 90. 

Annotation :—Mentd. Squire v. Squire, [1905] P. 4. 

466. .|—(1) In construing a statute | 
believe the worst person to construe it is the person 
who is responsible for its drafting. He 1s very 
much disposed to confuse what he intended to do 
with the eflect of the language which in fact has 
beenemployed. At the tune he drafted the statute, 
at all events, he may have been under the impres- 
sion that he had given full etlect to what was 
intended ; but he may be mistaken in construing 
it afterwards just because what was in his mind 
was what was intended, though, perhaps, it was 
not done (LoRpD THALsBURY, C.). 

(2) Before construing the words of the sect. ... 
your lordships are entitled to consider the state 
of the law before the sect. was passed, with u view 
to ascertaining the mischief to which the enactment 
is directed (LORD DAVEY).—JIILDER v. DEXTER, 
[1902) A.C. 474; Tit. J. Ch. 7813; 871. T. 311; 
51 W. R. 225; 18 T. L. R. 8003; 7 Com, Cas. 258 ; 
9 Mans. 378, H. 1.3 revsg. S. C. sub nom, DEXTER 
»®. UNITED GOLD Coast MINING PROPERTIES, 
Lrp., 17 T. L. R. 708, C. A. 

Annotations >-—Generally, Mentd. A.-G. v. Hastings Corpn. 
(1902), 1 L. G@. R. 413 De La Cour v. Clinton, Trechinann 
v. Calthorpe (1904), 90 L. P. 615 ; Shorto v, Colwill (1909), 
101 L. T. 598; Hong Kong & China Uas Co. v. Glon, 
[1014] 1 Ch. 527, 

467. -}—It has been laid down in several 
cases that where you are dealing with an Act of 
Parliament, the first thing you have to du is to 
look & see what the Act of Parliament says. If it 
is clear & unequivocal, then you have no nght to 
try & interpret it by the law as it stood before the 
passing of the Act of Parliament, but if it be not 
clear & not unequivocal, then it may be that the 
previous law is useful for the purpose of seeing 
which of the obscure constructions is the one you 
ought to adopt (Pickrorn, J.).—POLURRIAN S.S. 
Co., Jump. v. Youne (1913), 109 L. T. vOLl; 80 
T. L. R. 126; 12 Asp. M. L. C. 449; 19 Com, Cas. 
143; on appeal, [1915] 1 K. B. 922, C. A. 


Annotations :—Mentd. Sanday v. British & Foreign Marine 
Insee., [1915] 2 K. B. 781; Wilson, Bobbin ec. Groen 
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(1915), 31 I. L. R. 605; Horlock v. Beal (1916), 114 L. T. 
1938; Moore v. Hvans, 11917) 1 K. B. 458; Roura & 
Forgas v. Townend, (1919) 1 K. B. 189; Cohen v. Standard 
Marine Insce. (1925), 30 Com. Cas. 139. 


468. .|—A knowledge of the judicial con- 
struction ... put on sects. 161 & 162 of the Com- 
anies Act, 1862 (c. 89), must be imputed to the 
egislature (SWINFEN-EaApy, J.).--Re DEMERARA 
RUBBER Co., Lrv., [1918] 1 Ch. 331; 82 L. J. Ch. 
220; 108 L. T. $18; 20 Mans. 148. 

469. ——-.|—In construing an Act of Varlia- 
ment it is in my view legitimate to consider 
(a) the state of the law at the time the Act of 
Parliament was passed & the changes it was passed 
to efiect; (b) the sects. & structure of the Act of 
Parliament as a whole (SanKiy, J.).—A.-G. wv. 
Brown, [1920] 1 K. B. 773; 89 L. J. K. B. 1178; 
122 L. T. 558; 843. P.113; 36 T. L. R. 165; on 
appeal, [1921] 3 K. B. 29, GC. A. 

Codifying & consolidating statutes.|-—Sce 
Part X1., post. 











B. Surrounding Circumstances. 

470. How far referred to.]|——The ct. cannot im- 
pute to the legislature, in passing statutes con- 
firming titles created by means of parhamentary 
powers, ignorance of the transactions which had 
taken place in exercise of such powers.—BEADEN 
v. KING (1852), 9 Hare, 499; 22 1. 5. Ch. LLL; 68 
i. BR. 608. 


zfnnotation :-—Mentd. Whidborne ev. Eecl, Comrs for England 
(1877), 7 Ch. D. 375, 


471. —-—.J|—INcoRPORATED CHuRCcH LuTLD- 
ING SOCIETY wv. Conms (1851), 1 K. & Jo 146; 3 
Kg. Rep. 176; 24 1. J. Ch. 103; 24 1. T. O. 8S. 
167; 19 J. P2435 3 W. RR. 10L; 69 E.R. 405; 
affd. (1855), 6 De G. M. & G. 324, L. C. 

Annotations :--Refd. Fisher 1. Birlerley (1860), 2! 4 P 











515, Mentd. Cresswell ¢ Cresswell (1868), 18 lL. WV. 39%. 
472. ——-.|- HAWKINS 1. No. 
394, ante, 
CHELSEA Vestry ov. Kina, No. 
30U, ante. 
474, —— .J—Riven WrEAR Comrs. v. ADAM- 
SON, No. 105, andle. 
475. -|—While it is truc that we have no 


right to construe the Act itself by the practice 

Which has taken place under that Act, it is equally 

true that we are entitled to construe that Act, 

not only upon the actual words used, but with 
reference to the practice which had grown up & 
was existing at the time when that Act was passed 

(THESIGER, L.7.).- YEwrNS v. NOAKES (1880), 6 

Q. B.D. 530; 50 L. J. Q. 3B. 132; 44 L. 'T. 128; 

45 J. P. 408; 1 Tax Cas. 260, C. A. 

Annotations :—Consd. L. C. C. v. South Metropolitan Gas 
Co, [1904] 1 Ch. 76. Mentd. Rolfe v. Hyde (1881), 6 
Q. B.D. 673; Wootten », Rolfe (1881), 47 I. T. 252; City 
Bank v. Last (1882), 47 1. T. 2513 Samunons v. Heath 
Laundry Co., [1910] 1 KK. B. 643, Bobbey v. Crosbie 
(1915), $4 L. J. K. B. 8563) LC. GO. uv. Perry (1914), 79 
J.P. 31%; Performing Light Soc. v. Mitchell & Bookor 
(Palais De Danse), (192111 K. RB. 762. 


476. —-——.J/—-In construing a statute, the ct. 
may consider the circumstances & the position of 
the parties at the time of its passing, but not the 
prior negotiations. --TAFF VALE Ry. Co. v. DAVIS 
& Sons, Lrp., [1891] 1 Q. B. 43; 63 L. J. Q. B. 
347; 42 W. RR. 216; 9 RR. 82, CO. Ans on appeal 
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sub nom. DAvis & Sons, Lrp. v. Tarr VALE Hy. 


Co., [1895] A. C. 542, H. L. 

Annotations :-—Refd. Corbett v. S. E. & C. Ry.’s Managing 
Comunittee, 1906} 2 Ch. 12; A.-G.v. N. EB. Ry., (1915) 1 
Ch, 905. entd. Barry Ly. v. Taff Valo Ky., [1895] 1 
Ch. 1283; Crosfield v. Manchester Ship Canal Co., [1904] 
2 Ch. 123; Ward v. Mid. Ry. (1916), 86 L. J. K. B. 161. 


477. -|—In the construction of a statute 
it is, of course, at all times, & under all circum- 
stances, permissible to have regard to the state of 
things existing at the time the statute was passed 
& to the evils which, as appears from its provisions, 
it was designed to remedy (LORD ATKINSON).— 
KATES v. LEWIS MERTHYR CONSOLIDATED COL- 
LIERIES, Lirp., [1VL1)] A. C. 641; 801. J. K. B. 
1318; 105 4. 'T. 450; 75 J.P. 505, Hf. L. 

478. -.|-——In construing a statute the object 
is to ascertain the ineaning of the legislature, & in 
order to ascertain the truc meaning it is necessary 
to ascertain the circumstances with reference to 
which the words were used & what was the object 
appearing from those circumstances which the 
legislature had in view (FRASER, J.).—ABRATLAMS 
v. Mackisnenigs, Lrp., [1925] 2 kK. B. 183; 04 
L. J. BK. B. 562; 133 L. T. 89. 

Annotation :-—Refd. Carrington Manufacturing Co. rv, Saldin 

(1925), 133 L. ‘I’. 432. 











Sub-sEecT. 6.—CONSTRUCTION WITHE REFERENCE 
TO CONTEXT AND SUBJECT-MATTER. 

479. General rule.|-——There are two rules by 
which the expressions of the legislature are to be 
interpreted. Lurst, 1f any part of an Act of Par- 
lament 1s penned obscurely, & other passages in 
the same Act will clucidate that obscurity, recourse 
ought to be had to such context for that purpose. 
Secondly, if there are several Acts upon the same 
subject, they are to be taken together as forming 
one system, & as interpreting & enforcing each 
other (GouLD, J.).—K.v. HOLLAND Pan Mur (1784), 
] Leach, 352; 168 EK. R. 279. 

Annotation .— Mentd. R. v. Sniith (1831), 5 GC. & PL 107. 
480. -- --..—We must construe the Act with 

reference to the subject-matter (LE BLANC, J.).-— 

CGouLD v. COLLYER (1804), Lb Smith, WK. B. 3384. 
481. -—--..—The statute must be construed 

secundunt. subjeclam materran (Lord KLUEN- 

ROKOUGH, C.J.).— WIGAN vt. FOWLER (L816), as 

reported in J Stark. 459. 

Annotuions :- Mentd. Broughton tv. 
Works Co. (1839), 3 B. & Ald. 1; 
(18%b), Ry. & M. 426. 

482. —~—-.}—The meaning of particular words 
muActs of Parliament, as well as other instruments, 
is to be found not so much in a staict etymological 
propriety of language, nor even in popular use, 
as in tbe subject or occasion, on which they are 
used, & the object that is intended to be attained 
(AnnorTr, C.J.).—R. v. HALL (1822). 1 B. & ©, 
123; 2 Dow. & Ry. K.B. 2415 Lh. J.0.8. KG. 
20; 107 BE. R. 47. 

Annotations :--Apld. Presant vr. Goodwin (1860), 1 Sw. & 
tr, 644; The Lion (1869), L. R, 2 PLC. 5255 Keusington 
& Knightsbridge Mlectric Lighting Co. vu. Nottang Hill 
Electric Lighting Co. (1918), 87 L. J. K. B. 565. Retd. 
Heugh v. Ksecombe (1861), 4 L. T. 517. Mentd. Rk. v. 
Poynder (1823), 2 Dow. & Ry. K. B. 2553 Darley v. R. 
(1846), 12 Cl. & Fin. 520; He St. Martins in the Kielas 
Grdns. (1851), 17 L. LT. O. S. 140. 
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479 i. General rule.j}-—A ct. must in 
every case have regard to the whole 
onition, & determine upon a construc- 
jon of tha whole Act whether Parha- 
ment has in the particular provision 
adopted that other meaning judicially 
afilxed instead of what must be assumed 
to be the primary meaning of the words 
it uses which a ct. unfettered might 
otherwise act upon.—MELBOURNE 
CORPN, v. BARRY (1922), SL CG. L. lt. 


174.— AUS. 

479 iit. ——.]—A strict application 
of the rules of grasynmar is not to be 
insisted upon where so doing would be 
inconsistent with the obvious meanmg 
of the context; even the ordinary 
meaning of words uscd is to yleld to 
the conteat.— MCGOWAN v. ADVEN- 
TURERS OF HNGLAND TRADING INTO 
HUbDSON’s BAY (GOVERNOR & COMPANY) 
1901), 21 C. L. T. Oce. N. 645 5 Terr. 

. Lt. 147.—CAN., 


479 iit, --——.]-—A statute is to be 
construed not according to the mere 
ordinary gencral meaning of the words, 
but according to the ordinary meaning 
of the words as applied to the subject- 
matter with regard to which thoy aro 
used, unless thore is somethme which 
renders it necessary to read them in 
a senso which is not their ordinary 
sense in the English language as so 
apne’. — HARDY wv. K. (1905), 26 

.L, R. 35.—S. AF, 


ches hae 


UuULlLea LU. UV. Lin ®& Le LYs [LYUVUS] LW. DD. OO]. 

489. ——~—.)—A.-G. v. SinuEeM, No. 130, ante. 

490. ——--.|—It is, | apprehend, in accordance 
with the general rule of construction in every 
case, that you are not only to look at the words, 


but you are to look at the context, the collocation, | 


& the object of such words relating to such a 


matter, & interpret the meaning according to what | 
would appear to be the meaning intended to be 


conveyed by the use of the words under such cir- 
cumstances (BLACKBURN, J.)——-REIN v. LANE 
(1867), L. R. 2 Q. B. 1443; 8 BL & S. $35 36 
L. J. Q. B. 81; 15 W. R. 845; 2 Mar. lL. C. 448. 
Se al :—Mentd. Horsey v. Grahain (1869), L. Re 5 


491, —-—~-.]---It is better {o decide this question 
upon the Act of Parliament on the matter, & 
apply to sect. 1 the ordinary rules of construction, 
at the same time bearing in mind the tenor of the 
statute. In Acts of Parhament it is impossible to 
state every case to which it is to apply. Here we 
have words used including every case coming 
within the jurisdiction. Though we have had no 
definition suggested to us of the words ‘“ any 
order for the payment. of money or otherwise,” 
we are justified, looking at the other parts of the 
Act, in saying that they are general words 
(CLEASBY, 33.)—Moranr v. TaAYyLon (1876), as 
reported in 24 W. R. 461, C. A. 

Annotations :—Refd. Ite Hampshire JJ. (1888), 52 J. P. 311; 
LL. C. C. v. Owner of 14, Lee Street, Stepney (1926), 135 
L. T. 182, Mentd. Paddington Vestry v. Luow (1881), 
49 L.%.475; L. C. C. v. Cross (1892), 61 L. J. M. C. 160. 
492. —--—.|—I1 quite agree that in construing 

an Act of Parliament we are to see what is the 

intention which the legislature has expressed by 
the words; but then the words again are to be 
understood by looking at the subject-matter they 
are speaking of & the object of the legislature, & 
the words used with reference to that may convey 
an intention quite different from what the self- 
same set of words used in reference to another set 
of circumstances & another object would & might 
have produced (LORD BLACKBURN).—-EDINBURGH 

STREET TRAMWAYS Co. v. TORBAIN (1877), as 

reported in 3 App. Cas. 58, H. L. 

Annotation :—-Apld. Rhondda’s Claim, [1922] 2 A. CG. 339. 


D.C. 

Annotations -—Refd. Fortescue v. St. Matthew Bcthnal 
Green Vostry, [1891] 2 Q. B. 170; Summers v. Lolborn 
District Board of Works (1893), 68 L. 'T, 226. 

496. -~—.J]—1 of course recognise the usual 
rule observed in the construction of Acts of Par- 
hament, that general, following specific words 
should be limited to things ejusdem generis with 
those before enumerated ; but this rule of con- 
struction must be controlled by another equally 
gencral one, that Acts of Parliament ought, like 
wills or other documents, to be construed so as to 
carry out the object sought to be accomplished by 
them, so far as it can be collected from the language 
employed (HAWKINS, J.).—HAWKE v. DUNN, 
[1897] 1 Q. B. 5793 GOL. J. Q. B. 8643 76 LL. PT. 
355; GLP. 292; 45 W. R. 359; 18 T. LR. 
281; 41 Sol. Jo. 851; 18 Cox, C. CGC, 543, D. C. 
Annotulhons :—Reld. Jte Powell v. Kempton Park Racecourse 

Co., [1899] A. CC. 143. Mentd. McInancy v. Hildreth, 

{1897} 1 Q. 0. 6003 Th. vw. Wuniphrey, [1888] 1 Q. B. 875; 

Betton v. Busby (1899), 68 L. J. Q. B. 859; Brown +. 

Peat 63 J. P. 4213; Buxton v. Scott (1909), 100 


497. -J—In answer to the question whether 
upon the facts stated the decision of the magis- 
trates was in point of law correct, our answer is 
that it was. When the scope & object of the Act 
are borne in mind any other conclusion would to 
a large extent render the Act ineffective for its 
avowcd purposes (LORD Russe, C.J.).---COPPEN 
v. Moors, [1808] 2 Q. B. 306; 67 L. J. Q. B. 689 ; 
78 L. 'T. 5620; 62 J. P. 453; 46 W. R. 620; 14 
T. L. R. 414; 42 Sol. Jo. 5389; 19 Cox, C. C. 45, 
J.C. 

Annotations :—Apld. Trude & Customs Comrs. v. Boll, 
{1902} A. C. 463. Refd. Christie, Manson & Wood v. 
Cooper, [1900] 2 Q. 8B. 522; Hobbs v. Winchester Corpn., 

, 102 L. 'T. 841; Armitage v. Nicholson (1913), 
108 L. T. 993: Mousell v. London & North Western Ly., 
{1917] 2 Kk. B. 886; Buckingham v. Duck (1918), 120 
I. 7.84; Burns. Scholfield (1922), 128 L. T. 382. Mentd. 
Cameron v, Wiggins (1900), 70 L. J. Q. B. 15; Langley 
v Bombay Tea Co., [1900] 2 Q. 1B. 460; KR. v. Butcher 
(1908), 99 L. T. 622. 

498. -—lt is a dangerous assumption to 
suppose that the legislature foresees every possible 
result that may ensue from the unguarded use of a 
single word, or that the language used in statutes 
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ig so precisely accurate that you can pick out from 
various Acts this & that expression & skilfully 
piecing them together, lay a safe foundation for 
some remote inference (LORD LOREBURN, ©.).— 
NAIRN v. ST. ANDREWS UNIVERSITY, [1909] A. C, 
147; 78L.J.P.0.54; 100 L. T. 96; 257. LR, 
160, H. L. 

Annotations :—Consd. Rhondda’s Claim, (1922) 2 A. C. 339, 

Mentd. Bebb v. Law Soc. (1914), 83 L. J. Ch. 363. 

499. .|—It is our duty to put such an 
interpretation upon the sect. as upon the whole 
seems to us more consistent than any other with 
the language which has been used (CozEns- 
Garpy, M.R.)—METROPOLITAN WATER Boarp v. 
LONDON Brighton & SourH Coasr Ry. Co., 
[1910] 2 K. B. 890; 79 L. J. K. B. 11793; 103 
L. T. 304; 74 J. P. 409; 26 T. L. R. 676; 8 
LL. G. RR. 980, C. A. 

Annotations :-—Refd. Metropulitan Water Board v. Avory, 

{1914] A. C. 118. Mentd. Colley’s Patents v. Metropolitan 


Water Board, [1912] A. ©. 24; County Hotel & Wine Co, 
ve L. & N. W. Ry., [1918] 2 K. B. 251. 


500. .|—The whole sect. must be looked 
at & construed according to the ordinary meaning 
of the Enghsh language. There is nothing in the 
statute which would justify the ct. in restricting 
the meaning of the word because of what appcars 
in the previous sects. We must consider what was 
the intention of Parliament, which could have 
inserted words restricting the meaning, had it 
intended the meaning to be so restricted (ISAACS, 
O.J.).— RK. v. LOWDEN, [1914] 1 K. B. 144; 109 
L. T. 832; 78 J. P. 111; 30 T. L. R. 703 58 Sol. 
Jo. 157; 9 Cr. App. Rep. 195; 23 Cox, (. ¢. 
643, OC. C. A. 

501. -}—(1) It must never be forgotten 
that, in construing an Act of Parliament, one 
must bear in mind what is the subject-matter of 
the sect. & see what is its scope & object (VAUGHAN 
WILLIAMS, L.J.). 

(2) The sound principle, im dealing with a 
statutory enactment, is to construe plain words 
in their natural sense. It is for us so to construe 
them; if is the province of the legislature to 
remove any inconvenient, or, as some people 
might judge, unjust, results, which may be traced 
to the construction of the plain words of the 
enactment construed as according to their natural 
meaning they ought to be construed (KENNEDY, 
L.J.).—-SMEED, DEAN & Co, v. Port of LONDON 
AutTuwoniry, [1913] 1 K. B. 226; 821. J. K. B. 
323; 108). 7. 171; 29 T. L. R. 122; 12 Asp. 
M. 1. C. 297, C. A. 

502. .J--Where an ambiguous word such 
as ‘f houses ’’ is used in a statute, 1t is to be inter- 
preted in accordance with the context & object of 
the statute.—B. AERODROME, Lrp. v. DEI, 
[1917] 2 K. B. 3803 sub nom. BRiaitron-SuoRE- 
NAM AERODROME, Lrp. v. Dew, 86 I. J. K. B. 
18381; 117 1. T. 272; 8145. P. 205; 33 T. 1. 2. 
375; 151. G. R. 609, D.C. 

503. -|—In the construction of statutes 
their words must be interpreted in their ordinary 
grammatical sense unless there be something in 
the context or in the object of the statute in which 
they occur or in the circumstances with reference 
to which they are used to show they were used in 
a special sense different from their ordinary gram- 
matical sense (per Cun.).— VICTORIA CiITy CoRPN. 
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505 i. General rule.}—-CONLAN 0. PAL- 
FREYMAN (1912), 8 Tas. L. R. 20.—-AUS. 


505 ii. -} It is the wnost natural 
& genuine exposition of a statute 


5.— IR. 





HNION GUARDIANS (1860), 12 I. C. L. R. 


-.}—McCKENzI®n v. Hoag 


505 iii. 
(1804), 13 N. Z. L. R. 158.—-N.Z. 


ce. Construction to give effect to all 
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v. VANCOUVER IsiAND (Bp.), [1921] 2 A. O. 384; 
90 L. J. P. O. 213, P. O. 

504. Later & earlier expressions.]—The legisla- 
ture exercised, in making this Act of Parliament, 
just the same absolute authority with respect to 
the benefits it conferred & the restrictions it put 
on those benefits, as any capricious testator might 
have used, & is very apt to use, in the course of 
making his will. The rule applied to those cases 
certainly is, that the last part controls the first, 
& so I must treat it with respect to this Act of 
Parliament (per CuR.).—LANCASTER & CARLISLE 
Ry. Co. v. MAnyport & CARLISLE Ry. Co. (1848), 
4 Ry. & Can. Cas. 504. 


7.---CONSTRUCTION WITH REFERENCE 


TO WHOLE STATUTE. 

505. General rule.|—The office of a good ex- 
positor of an Act of Parliament is to make con- 
struction on all the parts together & not of one 
part only by itself.—LINcoLN CoLLeGn’s CasE 
(1595), 38 Co. Rep. 58 b; 76 E.R. 764. 

Annotations >—Refd. KR. v. London (Bp.) & Lancaster 
(1693), 1 Show. 411.3 Crofts v. Middicton (18456), 8 De 
G. M. & G. 192. Mentd. Noko v. Awder (1595), Cro. 
Eliz. 3733; Spirt w Benee (1634), Cro, Car. 368; Lyn vx, 
Wyn (1665), O’Bridg. 122; Bows v. Horton (1672), 
Freem. K. B. 56; Wakeman v. Blackwell (1676), 1 Moa. 
Rep. 218 ; Williamnson v, Hancock (1676), 2 Mod. Rep. 14; 
Sinith ». yndal (1705), 2 Salk. 685; ‘Taylor d. Atkyns t. 
Horde (1757), 1 Burr. 60; Wolferstan v. Lincoln (Bp.) & 
Whitehead (1763), 2 Wils. 171: Malins ev. Freoman (1838), 
G Scott, 187; Gosling v. Veley (1850), 14 L. T. O. 8. 526, 
dée Cascy’s Patents, Stewart v. Cascy, [1892] 1 Ch. 104. 


506. .|—As a will ought to receive con- 
struction by due consideration of the intention of 
testator collected out of all the parts of the will, 
so the meaning of an Act of Parliament ought to 
be expounded by an examination of the intention 
of the makers thereof collected out of all the causes 
therein so that there be no repugnance but a con- 
cordancy in all the parts thereof (TANFIELD, J.).— 
CHAMBERLAIN’S CASE (1610), Lane, L173; 145 
KB. R. 346. 

507. J—Every word of the statute must 
be considered both of the preamble & enacting 
clause (LE, I.J.).~RYaLL v. Row nes (1749), 1 
Ves. Sen. 348; 1 Atk. 165; 1 Wis. 260; 27 E.R. 


1074. 

Annotations +~—-Refd. West v. Skip (1719), 1 Ves, Sen. 239; 
Mason v. Vere (1779), 2 Wim. BI, 1309. Mentd. Row vu. 
Dawson (1749), 1 Ves. Sen. 331; Doddington v. Hallet 
(Piso), 1 Ves. Sen. 497; Ward vv. Turner (1752), 2 Vos. 
Sen. 431; vx p. Dumas (1754), 2 Vos. Sen. 582: Ee p 
Shank (1754), 1 Atk. 234; Worsoley vr. Demattos & Slader 
(1758), 1 Burr. 467; Wulson v. Day (1759), 2 Burr, 8273 
VFalkoner v, Case (1781), 1 Bro. C. C. 125; Atkinson v. 
Maling (1788), 2 Term Rep, 462.; Pluinb «, Fhiutt (1791), 
2 Anst. 432; Gordon v, East India Co. (1797), 7 Term 
Rop. 228: Lingham v. Biggs (1797), 1 Bos. & VP. 82; 
Evans v Bicknell (1801), 6 Ves. 174; Jones v. Gibbons 
(1804), 9 Ves. 407; Horn v. Bakor (1808), 9 Mast, 215; 
Taylor vw. Pluiner (1815), 3 M. & S. 562; Re Frazer, Ex p, 
Monro (1819), Buck. 300; Hartley v. Smith (1819), Buel, 
3683 Storer v. Hunter (1824), 3 B. & C. 368; Dearlo v, 
Hall, Loveridge v. Cooper (1828), 3 Rnss. 1, 48; Hubbard 
v. Bagshaw (1831), 4 Sim. 326; Jte Severn, Hcp. Tennyson 
(1832), Mont. & BB. 67; Buck v. Lee (1834), 1 Ad. & El, 
804; Ze Ogden, Ex pp. Loyd (1834), 3 Deac. & Ch. 765; 
Gardner v. Lachlan (1838), 4 My. & Cr. 129; Reeves v, 
Capper (1838), 5 Bing. N. ©. 136; Belcher v. Capper 
(1842), 4 Man. & G. 502; Ktty v. Bridges (1843), 2 Y. & C, 
Ch. Cas. 486; Belcher ». Bellamy (1848), 2 Exch. 303; 
Bechbam v. Drake (1849), 2 H. L. Cas. 579: Bartlett v. 
Bartlett (1857), 1 De G. & J. 127; North v. Gurney 


exposes individuals to ponalties & 
forfeitures.—CLERKE v. CALKIN (1880), 
20 N. B. R. (4 P. & B.) 98.—CAN, 

d. -/-A statute ought to be 
construed so that, if it can be pre- 
vented, no clause, sect. or word shall 
be supertiuous, void or insignificant.— 


SUB-SECT, 











to construe one part by another for 
that best expresseth the meaning of 
the makers; & this exposition is 
ex viseeribus actua—R,. v. MALLOw 


parts.}—An Act of Parllament should 
be so construed as to give offect to all 
parts of the Act, & assure the attain- 
ment of ita objects, even although it 


SWAMINATHA AYYAR 0. VAIDYANATHA 
oo (1905), I. L. R. 28 Mad. 46.-—- 
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Sect. 2.—DIules of interpretation: Sub-sects. 7 & 
8, A.| 

(1861), 1 John. & H. 509; Grainge ». Warner, Re Grainge 
(1865), 6 New Hop. 219; Donald v. Suckling Se F h. dt. 
1 Q. 1. 585; Cooke v, Hemming (1868), L. Kh. 3 C. BP. 334; 
fte Bainbridge, Ka p. Fletcher (1878), 8 Ch. D. 218; 
dte West of Hngland & South Wales District Bank, Ha p. 
Dale (1879), 11 Ch. D. 772; Re Hallett’s Kstate, Knatch- 
bull v. Hallett (1880), 138 Ch. D. 696; Colonial Bank v. 
Whinney (1886), 11 App. Cas. 426; Re Patrick, Bills v. 
Tatham (1890), 63 L. T. 752; 2te Richards, Humber v. 
Richards (1890), 45 Ch. D. 589; Thomas v. Searles, [1891] 
2 Q. 1B. 408; Mnglish & Scottish Mercantile Investment 
Trust ». Brunton, (1892] 2 Q. B. 1; Re Wyatt, White v. 
Euis, [1892] 1 Ch. 188; Ward v. Duncombe, [1893] A. C. 
369; Sharman v. Mason, [1899) 2 Q. B. 679; Rose v. 
Buckett, [1901] 2 K. B. 449; Glegg v. Bromley (1911), 
811. J. K. B. 334. 


508. .J—It is a positive enactment, & you 
blend altogether so as to clicit from the whole 
one plain sense of the Act (LorD ELLENBOROUGH, 
C.J.).-—- HORN v. Horn (1806), 7 East, 529; 3 
Smith, K. B. 522; 103 4. R. 204, 

Annotations :—~-Refd. Keata v. Hick (1821), 5 Moore, C. P. 
629; Blake v. Attersoll (1824), 4 Dow. & Ry. K. B. 649. 
Mentd. Cumberland v, Kelley (1832), 3 B. & Ad. 602. 
509. -|—The intention of the legislature 

in passing an Act of Parliament must be gathered 

not only from the clause under consideration, but 
from the whole statute (LITTLEDALK, J.).—-MILLS 

v. FONNELL (1824), 2B. & C. $99; 4 Dow. & Ry. 

K. B. 561; 21.J3.0.8. K. B. 190; 107 E.R. 616. 
510. J—This is a penal statute, & must 

according to the rules by which Acts of Parliament 

are construed, receive a strict interpretation. Our 
law will not allow of constructive offences; no 
man incurs a penalty unless the Act which sub- 
jects him to it is clearly within the spirit & letter 
of the statute imposing such penalty. The mean- 
ing of the words of an Act of Parliament, is to be 
ascertained from the subject to which it refers, so 
that the same words receive a very different con- 
struction in different statutes. The intent of the 
legislature is not to be collected from any par- 
ticular expression, but from a gencral view of the 
whole of an Act of Parliament. Your lordships 
will perceive that these are not merely technical 
rules established by lawyers for the determination 
of questions arising on statutes, but that they are 
maxims of conmmon sense, the observance a which 
is necessary to conduct us to a right understanding 

of every kind of written instrument (BEST, C.J.).— 

ANON, (1825), 3 Bing. 193; 130 BH. HR. 488, H. L. 
611. ——..!--Brerrv. Brett, No. 529, post. 
512. ———.]—-There is no magic in the word 

section as applicd to an Act of Parliament, or in 

the diflerent parts of it being numbered or marked 
with particular numbers, or any reason why we 
should put a difterent construction on each of 
them (Lorp Aninarn, C.B.).--EDWARDS v. SHER- 

REN (1843), 11 M. & W. 595; 1 Dow. & L. 338; 

12 1. J. Ex. 441; 7 Jur. 954; 152 E.R. 943. 

513. .}—The intention of the Legislature 
in every Act of Parliament is to be collected, not 
by travelling out the Act, but by looking to the 
whole of the Act itself (WILDE, C.J.).-—R. v. 
MANNING (1849), 2 Car. & Kir. 887; 1 Den. 467 ; 
7 State Tr. N.S. 1029; T. & M. 155; 19], J. 
M.C.1; 13.0. RP. 715; 13 Jur. 962, C. C. R. 
Annotations :— Mentd. R. v. Faderman, Lewis v. Gordon 

ee 3 Car, & Kir. 353; Hap. Newton (1855), 3 C. L. R. 

514. -i—You are to look at the whole Act 
of Parliament, the whole context, & see whether 
that is the true interpretation whether they might 
be compulsory or only enabling (CoLERIDGE, J.).— 
R. v. Nortiu METROPOLITAN Ry. Co. (1856), 27 
L. T. 0. S. 156. 

515. .|—~It is not the proper mode of con- 
struing a statute to take one sect., or part of it, 


























STATUTES. 


in order to ascertain the real meaning, but the 

general scope & object: should be looked at (WILLEs, 

J.).—Youne o Davis (1863), 2 H. & C. 1973; 4 

lL. T. 145; 10 Jur. N.S. 79; 11 W. R. 7355 159 

i. R. 82, ex. Ch. : 

Annotations :-—Refd. Gibson vw. Preston Corpn. (1870), 
L. R. 5 Q. B. 218: Cowley » Newmarket L. H., [1802] 
A. ©. 345. Mentd. Hartnail ». Ryde Comrs. (1863), 4 
B. & S. 361; Parsons v. St. Mathew, Bethnal Green 
(1867), L. Ro 3C. P. 562 Wilson v. Halifax Corpn. (1868), 
L. R. 3 Exch, 114; Mill » Hawker & Wickett (1874), 30 
L. T. 894; Taylor v. Greenhalgh (1874), L. R. 8 Q. B. 
487: Holborn Grdna. v. St. Leonards, Shoreditch Vestry 
(1876), 41 J. P. 88, Loughborough Highway Board v. 
Curzon (1886), 55 L. 3. M. G, 122; Wk. v. Poole Corpn. 
(1887), 19 Q. B. 1. 602; Saunders v. Holborn District 
Board of Works (18914), 71 14. T. 519; Rundle v. Hearle 
11898] 2 Q. B. 83; Maguire v. Liverpool Corpn., [1905] 
1. K. B. 767. 

516. —----.]}—Some effect must always he given 
to all the words in a statute creating an offence 
(CLreashy, B.).—Monck v7. TWinron (1877), 2 
Ex. D. 268; 461. J. M. C. 163; 36 L. T. 66; 4) 
J.P. 214; 325 W. RR. 378. 

Annotations .—Refd. R. v. Entwistle, Er p. Jones, [1899] 1 
Q. BK. 816. Mentd. Davis v. Curry, (19181 1K. B. 109; 
Stonehource v, Masson, [1921] 2 K. B. 818. 

617. —~--.]—RIVER Wirarn Comnrs. v. ADAMSON, 
No. 105, ante. ; 

518. ——.]—To this we answer that in doing 
so we should violate a settled canon of construction, 
namely, that a statute ought to be so construed 
that, if it can be prevented, no clause, sentence, 
or word shall be superfluous, void, or insignificant 
(COCKBURN, O.J.). - R. ve. OxForp (Bp.) (1879), 4 
Q. B.D. 215; 40 L. T. 1523 43 3. P. 2373) on 
appeal, sub nom. Junius vu. Oxvrorn (Br.) (1880), 
5 App. Cas. 214, I. 1. 

Annotations :—Consd. Central Wales & Carmarthen Junction 
Ry. ow L. & N. W. Ry. & G W. Ry. (1883), 4 Ry. & Can 
Tr, Cas, 211. Refd. S&S. Ke. Ry. 7. Ky. Comrs. & Hastings 
Corpn. (1880), 50 I. J. Q. B. 2013 Jk. », Barclay (1881), 8 
Q. B.D. 3063 Loosemore », Tiverton & North Devon Ry. 
(182), 22 Ch. DP. 253; Dormont vo. Furness Ry. (1883), 11 
Q. B. 1). 496; Leduc v. Ward (1886), 54 0. TT. 211, 
Emmott v. Star Newspaper Co. (1892), 9 T. LL. i. 111; 

t.a@. Mitchell, #r yp. Livesey, J19L5) 1 K. BB, 561: Roe, 

Marshland Smeeth & Fen District Comurs., [1920] 1 K, B. 

1553; Mersey Docks & Harbour Board +, Hay, (19253] A.C. 

345. Mentd. Fleming v. Manchester Corpn. (1881), 44 

L. T. 517; Re Serjeant ¢. Dale, dex p. Dale, Re Perkins v. 

Jenraght, Fao p. Enraght (1881), 43 L. T. 7693; LR. a, 

Bloomsbury County Court Judge (1886), 2 PLL. R. OG5 5 

Abergavenny tv. Lianudaff (Bp.) (1888), 20 Q. BD. 460; 

Re Baker, Nichols vo. Buker (1890), 44 Ch. D. 262; Pure 

Spirit Co v. Fowler (1890), 25 Q. B. D. 235; RR. v. St. 

Vancras Vestry (1890), 62 L. 'T. 4403; Allcroft 7. London 

(Lord Bp.), Lighton », London (Lord Bp.), (1891) A, Cc. 

666; KR. v. London (Bp.) (1891), 55 J. P. 773; Hakes v. 

Cox, [1892] P. 110; Kirkheaten District L. B. v. Ainley, 

{1892]}2 Q. B. 2743 River Thames Conservators v. Port of 

London Sanitary Authority, [1804] 1 Q. B. 647; Russell 

vw. liussel, [1895] P. 315; R. v. Turner, Judge, [1897] 1 

. RB. 4453 Re Knight, (1898) 1 Ch. 257; Southwark & 
anxhal]l Water Co. ». Wandsworth Board of Works, 

{1898} 2 Ch. 603; Re White (No. 2) (1898), 42 Sal. Ja. 

198; RK. a. Locke, 11910) 2 K. B. 201; Golden Horseshoe 

Fatates Co. v. ., [1911] A. C. 480; Rt. vo. Motropolitan 

Police Comre., Ir p. Holloway, [1911] 2 K. B. 1131; 

Taylor v. Faires (1920), 65 Sol. Jo. 116; Tate & Lyle v. 

.& NK. Ry. & LM. & 8S. Ry. (1926), 438 T. L. R. 48. 

619. .|—Any one who contends that a 
sect. of an Act of Parliament is not to be read 
literally must be able to show one of two things, 
either that there is some other sect. which cuts 
down its meaning, or else that the sect. itself is 
repugnant to the general purview of the Act 
(JESSEL, M.R.)—Notm v. TAMPLIN (1881), 8 
Q. B.D. 247; Colt. 249; 511. J. Q. B, 177; 30 
W. R. 346, C. A. 

Annotation :—-Apld. Birmingham Corpn. ». 
Canal Navigations (1905), 21 T. L. 1. 548. 
520. .J—CALEDONIAN Ry. Co. v. 

British Ry. Co., No. 410, ante. 

521. .|—In construing an Act of Parlia- 
ment one must first see what is the primary mean- 
ing of the words, & then see whether they can be 


interpreted in their primary meaning. ,.. But then 





Birmingham 
NortTHu 








Part J1I.—INTERPRETATION. 


you are also entitled to take in what I may call 

the secondary intention of the Act of Parliament. 

& you must look at the whole Act of Parliament 

(FIELD, J.).—DBARROW-IN-FURNESS Gast (1886), 

40O’'M. & H, 76. 

Annotations :—Mentd. Stepney Case (1886), 4 O’M. & H. 
34; West Bromwich Borough Case (1911), 6 O'M. & B, 256. 
522. jJj—I think that by applying the rule 

of literal interpretation, we should fail to arrive 

at the meaning of the Iegislature. We must there- 
fore construe the sect. having regard to the other 
sections of the Act & their language & the obvious 
intention of those who framed the Act (MATHEW, 
J.).—-SEPHTON v. SEPHTON (1888), 68 L. T. 281; 
62 J. P. 856; 4T. L. R. 209, D.C. 








523. ———.]—CoLQUHOUN v. Brooks, No. 1612, 
post. 
524. .|—Both of the latter constructions 


are within the language of the sect., & in order to 

ascertain which is to be preferred, their lordships 

must look at the provisions of the statute & its 
purview & policy (ver Cur.).---RAILTON v. Woop 

(1890), 15 App. Cas. 363; 59 L. J. P. C. 843 68 

In Ps 13, PG. 

Annotations :—-Apld. Heritable Reversionary Co. v. Millar, 
i 892} A.C. 5938; City of London. ilectric Lighting Co. v. 
ee Corpn. (1900), 82 L. T. 531. (See (1901), 65 J. P. 
525. .|—THomMson v. St. CATHARINE’S 

COLLEGE, CAMBRIDGE (MASTER & FEL.LOows), ST. 

CATHARINE’S COLLEGE, CAMBRIDGE (MASTER & 

FELLOWS) v. THOMSON, MAPPIN’S MASBRO’ OLD 

BREWERY v. THOMSON, ST, OATHARINE’S COLLEGE, 

CAMBRIDGE (Masten & FELLOWS) v. Rosse 

(DoWAGER COUNTESS), No. 598, post. 

526. .|—A.-G. v. Brown, No. 469, ante. 

527. Remedial section construed more liberally 
than penal section.|—There is no impropriety in 
putting a strict construction on a penal clause, & 

a liberal construction on a remedial clause, in the 

same Act of Parliament (Brsr, C.J.).—SHORT v. 

HfuBBARD (1824), as reported in 2 Bing. 349. 

Annotation : —Mentd. Edmonds vr. Challis (1849), 7 C. B. 413, 
528. Determination of nature of statute.| 

TIupson ¢. Parker, No. 165, ante. 











Sub-seerT, 8.--CONSTRUCTION WITH REFERENCE 
TO OTUER PARTS OF STATUTE. 
A. Title. 


Whether part of framework of statute.|— See 

Part IT., Sect. 2, sub-sect. 1, arte 
529. Whether title may be considered in con- 

struing lace ie arrive at the true meaning 

of any particular phrase in a statute, that par- 
ticular phrase is not to be viewed, detached from 
its context in the statute, it 1s to be viewed in 
connection with 11s whole context, understanding 
by this, as well the “ title ’ & ‘‘ preamble ”’ as the 

“ purview,” or cnacting part, of the statute.-—- 

Brere v., Brerr (1826), 3 Add. 210; 162 I. R. 

456; affd. (1827), 3 Russ. 437. n. 

Annotations :—-Consd. Emanuel v. Constable (1827), 3. Russ, 
436; Salkeld v. Johnson (1848), 2 Kxch, 256. Mentd. 
Constablo v. Stefbel & Emanuel (1827), 1 Hag. Wee. 56 ; 
Foster v. Banbury (1829), 3 Sim. 40; Doe d. Taylor v, 
Mills (1833), 1 Mood. & RR, 288. 

530. —There is no doubt very great 
authority to show that in the construction of an 





PART III. SECT. 2, SUB-SECT. 8.—-A. 


529 1. Whether title may be considered 
in construing statute, }—In construing an 
obscure clause in an Act of Parliament, 
the ct. may look at the title for _assist- 
ance.—GREENE v. PROVINCIAL INSUR- 
Ancor Co, (1880), 4 A. RR. 521.—CAN. 


529 ii, —---.}—It is quite true that, 


if there be in those 


although the title of an Act of Parlla- 
ment cannot be made use of to control 
the express provisions of the Act, yet 
rovisions anything 
admitting of a doubt, the title of the 
Act is a matter proper to be considered, 
in order to assist in the interpretation 
of the Act, & thereby to give to the 
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Act of Parliament the title must not be neglected, 

but there is also no doubt but that both the title 

& preamble of an Act may be exceeded by the 

Act itself (WomrAMs, J.).—SMira v. PRESTON 

(1836), 2 Har, & W. 93. 

531. .|—The title to the Act... is not to 
be disregarded in putting a construction upon it 
(LORD DENMAN, C..J.).—-HINTON v. DiBBIN (1842), 
2 Q. B. 646; 2 Gal. & Dav. 36; 11 L. J. Q. B. 
113; 6Jur. 601; 114 KB. R. 2538. 

Annotations :—Mentd. Austin ». Manchester, etc. (1852), 10 
C. B. 454; Metealfe v. L. B. & 8.0. Ry. (1858), 4 C. B. 
N.S. 307; M'Manus v. L. & Y. Ry. (1859), 4 H. & N. 
327; Phillips v. Clark (1859), 5 Jur. N. 8. 1081; Peek v. 
North Statiordshie Ry. (1863), 10 H. L. Cas. 4733 Treads 
win wv. G. i. Ry. (1868), L. 2.3 C. FP. 308; Darris v. G. W. 
Ky. (1876), 1 Q. B. D. 615; Morritt vw N. K. Ry. (1876), 
1Q. i. D. 302; M.S. & L. Ry. v. Brown (1883), 8 App. 
Cas. 703 ; Shaw v. G. W. Ry,, (1894) 1 Q. B. 373. 

532. j-—The title cannot be resorted to 
for the purpose of construing the provisions of an 
Act. of Parhament.— HUNTER v. Nockonps (1850), 
1 Mac. & CG. 640; 1 TT. & Tw. 644; 19 L. J. Ch. 
1773 14 Jur. 256; 41 H.R. 1413, 1. Cc. 

Annotations .—Mentd. Greenway _v Bromfield, Handley r. 
Wood (1851), 9 Hare, 201; Cox v., Dolman (1852), 2 De 
G. M. & G. 592; ivy v. Norwood (1852), 5 De G. & Sin. 
240; Sinclair v. Jackson (1853), 17 Beav. 405; Snow v. Booth 
(1855), 2 K, & J. 132; Blower v. Blower (1858), 32 L. T. 
O. S. 193, Lewis v. Duncombe (No, 2) (18614), 29 Beav. 
175: Round «. Bell (1861), 30 Beav. 121; Shaw »v. 
Johnson (1861), 1 Drew. & Sm. 412; Mason v. Broadbent 
(1863), 33 Beav, 296; Edmunds v Waugh (1866), 35 
L. J. Ch. 234; Lawton ve. Ford (1866), L it. 2 Wq. 97; 
Sutton a. Sutton (1882), 22 Ch. D. %tt . Darley v. Tennant 
(1885), 63 LT. 2573 ge Frisby, Allison v. Frisby (1889), 
43 Ch. D. 106, Dingle ». Coppen, Coppen », Dingle, 
11899] 1 Ch. 7265; Je Lloyd, Lleyd e« Lloyd, [1903] 1 Ch. 
3853 Shaw v. Crompton, (1910) 2 bk. 2. 3870. 

533. ——..|-—The title of this Act may be some 
guide to its meaning (COLERIDGE, J.).—BUAKE v. 
MipLAND Ry. Co. (1852), 18 Q. B. 98; 21 L. J. 
Q. 1K. 283; 18 I. T. O. 8S. 330; 16 Jur. 562; 118 
E. R. 35. 

Annotatons --- Consd. Kenrick v. Lawrence (1890), 25 
Q. B.D. 99. Refd. The George & Richard (1871), L. R. 3 
A. & . 466. Mentd. Hadiey v Baxendale (1854), 9 

Kxch. 341; Stanton v. Collier (1854), $3 KH. & B. 274; 

Franklin v. S. iM. Ky. (1858), 3 H. & N, 2113 Lynch rv, 

Knight (1861), 5 L. TT. 291; Hebdon v. West (1863), 3 

Bb. & 8. 579; Read wv. G. MH. Iby. (1868), 9 B. & S. 714; 

Rowley v. I. & N. W. Ry. (1878), Le kk. 8 Exch, 221; 

Griffiths ». Dudley (1882), 47 L. T 103 British Columbia 

Kleetric Ry. v. Gentile, [1914] A. GC. 1034, Barnett ¢. 

Cohen, 11921) 2 K. 3B. 4613 Union SS. Co. of Now 

Zealand v. Robin, (1920) A C. G54, 


534. .}—lIf there were any reasonable 
doubt on the words of the sect. we should look at 
both the title & the preamble of the Act. in putting 
a construction upon them (Lorp CAMPBELL, C.J.). 
—-WILMOT v. Rose (1854), 3H & B. 563; 2 0. LR. 











677; 23 L. T. O. S. 76; 18 J. P. 600; 18 Jur. 
518; 2 W. R. 3878; 118 BE. R. 1258; sub non. 


WitirmMoTt v. Rose, 23 L. J. Q. B. 281. 
Annotations -—Refd, Hawkins v. Walrond (1876), 1 GC. P. 1). 





280. Mentd. Lybbe vr, Llart (1885), 29 Ch. D. 8. 

535. .}-—JEFFERYS v. Boosty, No. 176, 
ante, 

536. —---.] — Surron v. Surton, No. 625, 
post, 

537. .|--The title of a statute does not 





go for much in construing it; but I do not know 
that it is to be absolutely disregarded (WILLS, J.). 
—Kernnrick & Co. v. LAwrencr & Co. (1890), 25 
Q. B. D. 99; 38 W. R. 779. 

Annotations :—-Mentd. Hildeshetmer & Faulkner v. Dunn 


(1891), 64 L. T. 452; Melville v. Mirror of Life Co., [1895] 
2 Ch. 581. 


doubtful language in the body of the 
Act, a meaning consistent, rather than 
at vurlunce with the clear title of the 
Act.—Siaw ov. Rupprn (1858), 9 
LC. L. R. 214.—IR. 


529 inl, ———.}—R. ». MALLOW UNION 
aoe (1860), 18 I. CG. L. R. 35.— 
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Sect. 2.—-Rules of interpretation: Sub-sect. 8, A. & 
B. (a) & (b).j 


538. Short title.|—Vacuer & Sons, Lrp. 
v. LONDON SociErTy oF ComposiTors, No. 54, ante. 

539. -}—(1) I adhere to the opinion 
which I expressed in Vacher & Sons v. london 
Society of Composiors, No. 54, ante, namely 
that while it is admissible to use the full title of an 
Act to throw light upon its progress & scope it is 
not legitimate to give any weight in this respect 
to the short title which is chosen merely for 
convenience of reference its object being identifica- 
tion, & not description (LORD MOULTON). 

(2) It does not appear to me to be consonant 
with sound principles of construction to cut down 
the plain meaning & effect of one sect. of an Act 
because, if this meaning & cffcct be given to the 
sect. certain provisions of another sect. might be 
otiose (LorD PARKER).—NATIONAL TELEPHONE 
Co., Lrp. v. POSTMASTER-GENERATL, [1913] A. CG 
5646; 82 L. J. K. B. 1197; 109 L. T. 562, H. I. 
Annotations :—As to (1) Consd. Re Boaler, [1915] 1 K. B. 

21. Generally, Mentd. Cheshire Lines Committee v. Butler, 

Greenough & Hsplen & Walford (Liverpool) (1917), 16 

Ry. & Can. Tr. Cas. 212; Oldham, Ashton & Hyde 

Electric Tramways v. Ashton Corpn., [1921] 3 K. B. 511; 

pete einen Co. v. La Ville De Montréal Est, [1922] 

540. Objects of reference to title—-To determine 
scope of Act.]|—-JOIINSON 1 UritaM, No. 49, ante. 

541. -|—The title of the Act... may 
be referred to for the purpose of ascertaining 
generally the scope of the Act (Cnittry, J.). 
Kast & Wesr INDIA Dock Co, 7. SHAW, SAVILL & 
ALBION Co. (1888), 39 Ch. J). 524; 57 L. J. Ch. 
10388; 60 L. T. 1423; sub nom. SHaw, Savi. & 
ALBION Co. v. East & West Inpia Dock Co., 6 
Ry. & Can. Tr. Cas. 94. 

Annotations -—-Apld. Fenton v. Thoricy, [1903] A. GC. 443. 


Refd. 2e Boaler, [1915] 1 K. B. 21. Mentd. London & 
India Docks Co. v. G. HK, Ry. & Mid. Ry. (1902), 11 Ry. & 


Can. Tr. Cas, 57. 

542. .|—RBoth by the form of the 
preamble & by the title of the statute it purports 
to be an Act of Parliament which contains within 
itself all such general provisions as are applicable 
to railways (Lonp HALsBury).— DARTFORD RURAT. 
CouncIL v. BexLteEY HEATH Ry. Co., [1898] A. C. 
210; 67 lL. J. Q. B. 2313 77 L. T. 601; 62 J. P. 
227; 46 W. R. 235, H. L.; affg. S. C. sub nom. R. 
v. BEXLEY HEATH Ry. Co., [1896] 2 Q. BB. 74, ©. A. 
anole ion mend: G. & 8S. W. Ry. v. Ayr Corpn., [1912] 


543. -.|—It has been held that you 
cannot resort to the title of an Act for the purpose 
of construing its provisions. Still...“ the title of 
an Act of Parliament is no part of the law, but 
it may tend to show the object of the legislature.” 
Those were the words of WIGHTMAN, J., in Johnson 
v. Upham, No. 49, ante (LORD MACNAGHTEN).— 
FENTON tv. THORLEY & Co., Lrp., [1903] A. C. 
443; 72L. 5. K. B. 787; 89L. T. 314; 52 W. RR. 
81: 10T. Ll. R. 684; 5W.C.C. 1, I. I. 
Annotations :-~Apld. Re Boaler, 11915] 1 K. B. 21. Refd. 

Vacher v. London Society of Compositors, [1912] 3 K. 13. 

547. Mentd. Brintons v. Turvey, [1905] A. C. 230; 

Marshall v. Kast Holywell Coul Co., Gorley v. Backworth 

Collferies (1905), 93 L. T. 360; Steel v. Cammell, Laird, 

(1905) 2 K. B, 232; Wicks v. Dowell, [1905] 2 K. B. 225; 

Broderick v. L. C C., [1908] 2 K. B. 807; Fitzgerald v. 

Clarke, (1968) 2 K. B, 796; Ismay, Imrie v. Williamson, 

11908] A. C. 437; Re Ethorington & Lancashire & York- 

shire Accident Insce., {1909} 1 K. B. 591; Clover, Clayton 

v. Tughes, (1910} A. C. 242; Nisbet v. Rayne & Burn 

(1910), 80 L. J. K. B. 843; Warner v. Couchman (1910), 

1038 TL. T. 693; Kelly v. Auchenlea Coal Co (1911), 4 

R.W.C. C. 4173; Murray v. Denholm (1911), 5 B. W. C. ©. 

496; Sherwood v. Johnson (1912), 5 IB. W. 0. C. 686; 


























540 i. Objects of reference to title— 
To determine scope of Act.}—In con- 
struing an Act of Parliament tho title 


may be referred to in order to ascer- 276,——CAN, 


taln the intention of the legislature.— 
O’CONNOR ¥. NOVA SCOTIA TELEPHONE 
Co., Lip. (N. 8.) (1893), 22 8. C. It. 


STATUTES. 


Trim Joint District School Board of Management 7, Kelly, 

[1914] A. ©. 667; M'‘Ardle v. Swansea Harbour Trust 

(1915), 85 L. J. K. B. 733; Glasgow Coal Co, v. Welsh, 

{1916} 2 A. GC. 1; Scott v. Pearson, [1916] 2 K. B. 61; 

Leyland Shipping Co. ». Norwich Union Fire Insoc. Soc., 

{1917) 1 K. B. 873; Innes (or Grant) v. Kynoch, [1919] 

A. OC. 765: Denholme v. Shipping Controller (1920), 124 

L. T. 378; Flanagan v. Ackers Whitley (1926), 19 B. W. 

C. C. 399: MeFarlane v. Hutton (Stevedores) ae: 86 

L. J. K. B. 357: Raeburn v. Lochgelly Iron & Coal Co. 

(1926), 20 B. W. C. G. 637; Ferguson v. Shotts Iron Co. 

(1927), 20 B. W.. C. C. 741; Muscroft v. Stewarts & Lloyds 

(19285. 21 B. W. CG. C. 2743; Wiles v. Elerman’s Wilson 

Line (1928), 21 B. W. C. C. 1914. 

544. .|—It is important to observe 
that the Act is intituled ‘‘ An Act to amend the 
law with respect to persons carrying on business 
as money-lenders ”’ (COLLINS, M.R.).—AHe DEBTOR, 
Ez p. DEBTor, [1903] 1 K. B. 705; 72 L. J. K. B. 
382; 881. T. 401; 51 W. R. 870; 19 T. I. R. 
288; 47 Sol. Jo. 334; 10 Mans. 180. C. A. 
Annotations :—Mentd. Wells v. Allott, [1904] 2 K. B. 842 ; 

Carringtona v. Smith, [1906] 1 K. B. 79; Part v. Bond 

(1906), 94 L. T. 390; Samuel v. Nowbold, [1906] A. C, 

461; Re Attree, Wx p. Ward, [1907] 2 K. B. 868; Jte 

Debtor, Ex p. Petitionng Creditor, [1917] 2 K. B. 60. 

545. |—VacHrer & Sons, Lrp. v. 
LONDON SOCIETY OF ComposiTors, No. 54, ante. 

546. To remove ambiguity.]-—According 
to the rule in construing Acts of Parliament, you 
need not have recourse to the preamble or the 
title in cases where the enacting portion of the Act 
is clear, &, therefore, as in my opinion the enacting 
portion of this Act is clear, 1 shall disregard both 
the preamble & title, d& say that it} does include, 
as it does in the plainest terms, payments not 
periodical (Jessi, M.R.).—te GRIFFITH, CARR v. 
CGirirFiry (1879), 12 Ch. D. 655; 41 L. T. 5103; 28 
W. R. 28. 

Annotations :—Refd. Pe Jowitt, Jowitt vr. Keeling, [1922] 2 
Ch. 442. Mentd. ite Sharp, Rickett ». Sharp (1890), 62 
L. T. 364; Re Sale, Nisbet o. Philp, [1913] 2 Ch. 697. 
547, —— .|—The title of an Act may be 

looked at in order to remove any ambiguity in the 

words of the Act (ITUDDLESTON, B.).- COOMBER 

v. Berks JJ. (1882), 9 Q. B.D. 17; 514.5. Q. B. 

297; 4635. P. 629; 30 W. R. 7795 on appeal, 10 

Q. B.D. 267, C. Aw; (1883), 9 App. Cas. 61, H. I. 

Annotations :---Refd. A -G. v. Do Keyser’s Royal Hotel, 
{1920) A. C. 508. Mentd. Nicholson ce. Holborn Assmt. 
Com, (1886), 18 Q. B.D. 1613) Tuonniclitfe « Dirkdalo 
Overscers (1888), 20 Q. B. D 450, Brav v. Lancashire JJ. 
(1889), 22 Q. B. D. 484; Showers ¢. Chelmsford Union 
Aassmt. Com, (1891), 60 L. J. M. ©. 55 3 Middlesex County 
Counc vr, St. George's Union Assmt Com,, [1897] 1 Q. B. 
64; Hornacy U. C. 2, Hennell, [1902] 2 K. B. 73: Wixon 
v Thomas, Lambert 2. Thomas, Burrows vv. Thomas, 
(14911) 1 K. B 43; Metropolitan Mcut Industry Board v. 
Sheedy, [1927] A. C. 899. 

548. To restrict scope of Act.|—-It does 
not seem reasonable to hold that in this case sect. 3 
is to be limited merely because, in the title, the 
Act is described as an Act toamend the law with 
respect to wills of personal estate made by British 
subjects. Iam of opinion that the Act ought not 
to be construed in the restricted sense (GORELL 
Barnes, J.).-—/n the Hstale of Groos, [1904] P. 
269; 731. J.P. 82; 91 L. T. 322. 

549. .] —Our first duty is to look at 
the words of the sect. If they are quite clear & 
unambiguous, it would not be right for us to alter 
the construction by reason of the preamble or the 
title to the Act (Bray, J.).—-SAGE v. EICHOLZ 
[1919] 2 K.B. 171; 88 L. J. K. GB. 816; 121 1. T. 
151; 83 J.P.170; 357. L. R. 38823; 17L. G. fh. 
354; 26 Cox, ©. C. 432. 

550. How title construed-—— Reasonable con- 
struction.!-—-(1) The “long title’? of an Act of 
Parliament is to be read as part of the Act. 





























540 ii. -]—SHEELEY v. REGIS- 
mar & TAXING MASTER or SUPREME 
Court, [1911] kT. P. D. 295.—S. AF. 


Part TI].—InrTErpretation. 


(2) It is right & necessary to construe the title 
reasonably (KEKEWIcH, J.).—A.-G. v. MARGATE 
Pier & HaRnour Co. oF PROPRIETORS, [1900] 1 
Ch. 749; 69 L. J. Ch. 381; 82 1. 3. 418; 64 
J.P.405; 48 W. 3. 518; 44 Sol. Jo. 393. 
Annotations :-—~Cenerally, Reid. Bradford Corpn. v. 

[1916] 1 A. C, 242, Mentd. Ambler v. Bradford Gorpn., 

11902] 2 Ch. 585; Parker v. L. C. C., [1904] 2K. B. 501; 

Bora be ton v. Fulham Grdns. (1904), 52 W. R. 617; 

The Johannesburg, [1907] P. 65. 


Myers, 


B. Preamble and Recitals. 
(a) In General. 


Whether part of framework of statute.|—-See 
Part II., Sect. 2, sub-sect. 2, ante. 

551. Construction of section by reference to 
recital— Whether confined to section in which 
recital appears.]|—J know no rule of construction 
which compels us to apply the recital in the par- 
ticular sect. to that sect. only (Lonp TENTERDEN, 
C.d.).—-MAGRAVE v. Wuirn (1828), 8 B. & C. 412; 
2Man. & Ry. K. B. 440; 6 LJ. OLS. KL. B. 861; 
108 KH. R. 1095. 

552. —— 
post, 





\—BRYAN v. CitItp, No. 685, 


(b) Determination of Scope of Statute. 

553. Whether preamble may be considered.| — 
STOWEL Vv. ZOUCH (LORD), No. 378, ante. 

554. —--—.]/—IJIn an Act of Parliament the inten- 
tion, appearmg in the preamble. shall control the 
letter of the law (ThkEvor, M.R.).— BADEN v2. 
PEMBROKE (CoUNTESS) (1688), 2 Vern. 52; 23 


Kw. OR. 644. 
Annotations —Mentd. Trelawney v. Booth (1738), West 


ee Hard, 441, Seott c. Fenhboullet (1779), § Bro. CG. C. 
3g), 


: 555. (anon ee «| -R, Uv. JONES (1 782), 

240, n.3 168 BK. WR. 223. n. 

556. -—.]- In the construction I put upon 
the Act, Ido not. in any way restrain the operation 
of its enacting clauses on their application to 
cases Within the Act; [use the preamble only for 
the purpose of ascertaining what the cases are to 
which the act was intended to apply. This is a 
strictly legitimate process for interpretating an 
Act of Parliament (WIGRAM, V.-C.).— SALKELD tv. 
JONINSTON (1812), 1 Hare, 196; 11 L. J. Ch. 201; 
@ Jur. 2105 66 1. R. 1004 5 on appeal (L849), 1 
Mac. & G. 242, 1... 

Asmnotations -—Apld. Fellowes +. Clay (1843), 4 Q. B. 313. 
Mentd. Gray vr. Liverpool & Bury Ry. (1846), 4 Ry. & Can. 
Cas, 235; Re Crosby Tithes (1849), 13 Q. B. 761, Mal- 
colm v. Scott (1850), 3 Mac. & G. 29; Shepherd r. London- 
derry (1852), 217. J. Q. BR. 2045 Wilson v. Eden (1854), 23 
J.J. Ch 105; Row Yates (1883), 1) Q. B.D. 750; 
Neadale v. Payne (No. 2) (1885), 53 1. U. 215 Vateso. R. 
(1885), 62 L. T. 305; St. Cathurine’s College vr. Rosse, 
fOso) 1 Ch. 73, 


1 Leach, 


557. —---|- Fer1towKns v. Cuay, No. 589, 
post. 

558, ——-.}]-—Stussex PEERAGE Case, No. 569, 

559. —- .J SALKFELD +. JOHNSON (OR JOHN- 
sTon), No. 119, ante. 

560. ——--.J—-When an Act of the legislature 


of the colony declares that an action for a par- 
ticular wrong shall be tried in a particular way, & 
if the fact be found, the finding shall be attended 
with particular consequences, it appears to their 
Lordships that it would be not less than monstrous 
to say, that a cause of action thus recognised & 
thus provided for shall be treated as no cause of 
action at all. This goes beyond a recital in an 
Act. of legislation, which may according to cir- 
cumstances, be of more or less weight & be often 
not conclusive (KNIGHT Bruck, L.J.).—NokTON 
» SPOONER (1854), 9 Moo. P. ©. C. 108; 14 KE. R. 
237, P. C. 
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561. ——.]—Wrmot v, Rose, No. 534, ante. 

562, ——-.]|—We must look at the preamble to 
ascertain the true meaning & intention of the 
legislature (COCKBURN, C.J.). 

The preamble does not necessarily restrain a 
subsequent enactment; but it affords a great 
explanation of the intended scope & extent of the 
enactment (CROMPTON, J.)—-CARR v. ROYAL 
KIXCHANGRE ASSURANCE Co. (1862), as reported in 
1B. & S. 956; 31 1L. J. Q. B. 93; 8 Jur. N.S. 
384; 121 B. R. 970. 

563. 2— (1) I do not think it is competent 


to any ct. to proceed upon the assumption that the 

co eeure has made a mistake (Lonp HALSBURY, 

hae 

_ (2) You must, he [Lornp TIAkpWICKE] says, as 
in other sciences, reason by analogy—that, is, as 
I understand it, you must take the meaning of 
legal expressions from the law of the country to 
which they properly belong, & in any case arising 
in the sister country you must apply the statute 
in an analogous or corresponding sense, so as to 
make the operation & effect of the statute the same 
in both countries (Loup MACNAGHTEN). 

(3) When you find a special meaning assigned 
to a particular word in an Act of Parliament you 
must abide by that meaning in construing the 
Act, you cannot add to it or take away from it, 
nor can you substitute anything else for it (LoRD 
MACNAQHTEN), 

_ (4) When you find legislation following a con- 
tinuous practice & repeating the very words on 
which that practice was founded, it may perhaps 
fairly he inferred that the Legislature in re-enacting 
the statute intended those words to be understood 
in their received meaning (LORD MACNAGHTEN).—— 
INcoME TAX SPECIAT. PURPOSES Comrs,. v. PEMSEL, 
{A8OL] A. CG. 538i, 61 LL. I. Q. B. 265, 65 1. T. 
G21; 71T. L. R. 657; 3 Tax Cas. 53, H. Le: aff. 
S.C. sub nom. Row. INCcoME Tax Comers, (1888), 
22 Q. B. T). 296, CL. A. 

Annotations .--A¢ to (2) Refd. Lord Advocate vo Moray, 
(1005) A. CL. 531. As fo (t) Consd. L. Cc. C. ov. South 
Metropolitan Gas Co., [1903] 2 Ch. 582, Generally, Consd. 
G.W. Ry. & Mid. Ry « Bristol Corpn (1918), 87h J. Ch. 
414. Refd. Bourne vr. Keane, [1919] A.C. 815, Chester- 
man v. Federal Comr. of Taxation, [1926] A. OC. 12s; 
Adamson rv Melbourne & Metropolitan Board of Works 
(i928), 15 T. EL. lt. 3. Mentd. Charterhouse School v. 
Lamarque (1890), 25 Q. B.D. 1213; 1.2. Comrs, +. Scott, 
Re Bootham Ward Strays, York, {18921 2 Q. EB. 152; 
Maughan +. Free Church of Scotland (1893), 3 Tax Cas, 
207; Re Foveaux, Cross v. London Antivivisection Soc., 
[18945] 2 Ch. 501; &Re Nottage, Jonos v, Palmer, [1895] 
2 Ch. 649: Southwell vr. Royal Holloway College, Egham, 
[1894] 2 Q. B. 487; Re Buck, Bruty ». Mackey, [1896] 2 
Ch. 727; > Cunnack +. Edwards, [1806] 2 Ch. 679; Fe 
Macduff, Macdut? rv. Macduff, (1896) 2 Ch. 4515) #e Perry 
Almshouses, Jie Ross’ Charity, [1899] 1 Ch. 21; Blair », 
Dnnean, [1902] A. C. 37: Re Church Patronage ‘Trust, 
Laurie v. A.-G.. [1901) 2 Ch. 643; Me Good, Harington v. 
Watts, [1905] 2 Ch. 60; Grimond v. Grimond, [1905] 
A. ©. 603; Re Manser, A -G. v. Lucas, (1905) 1 Ch. 68 5 
Ite Sidney, Hingeston 2. Sidney (190%), 98 LL. T. 625; 
Rt. v. Income Tax Special Comrs., ?r p. University College 
of North Wales (1909), 78 L. J. K. B. 5763) KR. v. Income 
Tax Comrs. oe) 80 L. J. K. B. T7883. ke Wedgewood, 
Allen v. Wedgwood, [1915] 1 Ch. 113, Je Verrall, National 
Trust for Places of UWistoric Interest or Natural Beauty 
v, A.-G., 11916) 1 Ch. 100; Houston v Burns, [1913] 
A. OG. 3373 Re Bennett, Gibson v. A.-G., [1920 1 Ch. 305 ; 
R. »v. Income Tax Special Purposes Comrs., Mx p. Dr. 
Barnado's Homes National Incorporated Assocn., [1920] 
1K. RB. 26: Rotunda Hospital Dublin ». Coman (1920), 
7 Tax Cas. 517; Barber v. Chudley (1922), 92 L. J. K. B. 
711; RR. v. Income Tax Special Comrs.. Hz p. Rank’s 
Trustees (1922), 91 L. J. K. B. 311. Re Dummeltenberg, 
Heatty v. London Spiritualistic AlHanece, [1923] 1 Ch. 
237; Jackson v. Voss, [1923] 2 K. B. 357; Ite Ludlow, 
Bence-Jones v. A.-G. 1923), 93 L. J. Ch. 30: Re Shake- 
spearo Memorial Trust, Lytton v. A.-G., (1923) 2 Ch. 398 ; 
He Tetley, National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258; A.-G. 1. National Provincial 
Bank, {1921} A.C. 262; RR. ov. Minister of Labour, [1924] 
2 K. B. 210; Verge v. Somerville, [1924] A. C. 496; 
Brighton College v. Marriott, (19251 1K. B. 312: Re Gray, 
Todd v. Taylor, [1925] Ch. 362; It. 7. Income Tax Special 
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Sect. 2.— Rules of interpretation : Sub-sect. 8, B. (b) 
& (ce) a. & ti.] 

Comrs., He p. Headmasters’ Conference, Jer q. Incor- 

porated Assocn,. of Preparatory Schools (1925), at Tou. 2. 

6513 IR. Conrs. rv. Falkirk Temperance Café Trust 

(1926), 11 Tex Cas, 353; 1. RK. Comrs. ». Glasgow Musical 

Festiva) Assocn. (1926), 11 Tax Cus. 154; 1. 1k. Comrs. v. 

Peeblesshire Nursing Assocn. (1926), 11. Tax Cas, 335; 

Juckson’s ‘Trustee v. Lord Advocate (1926), 10 Tax Cas. 

460: Martin ». Lowry, Martin v. lL. R. Comrs., [1926] 1 

K. B. 550 3; Scottish Woollen ‘echnical College, Galashiels 

vw J. R. Comrs. (1926), 11 Tax Cas. 139; Re Wiliams, 

Pubhe Trustee v7, Williams, (1927) 2 Ch. 283; General 

Medical Couneil ¢«. 1. R. Comrs., English Branch Council 

of General Medical Council v. I. R. Comrs. (1928), 97 

lL. J. WK. BR. 5783 1. R, Comrs. v. Yorkshire Agricultural 

Soe., (1925) 1 K. B. 611, 

564. .|—I quite agree that the preamble 
of the Act cannot control the enacting part of the 
sect. in the Act itself. Lut the preamble of the 
Act may well point out what is the subject-matter 
in respect of which the Act is intended to operate 
& does operate (LORD HALSBURY).~—CHILTON ¥. 
PROGRESS PRINTING & PUBLISHING Co., [1895] 2 
Ch. 29: 64 1.3. Ch. 510; 72 L. T. 442; 43 W. R. 
456; 111. I. R. 829; 12 R. 381, 0. A. 

Annotation -~ Mentd. Mxchange Telegraph Co. v. Gregory, 

[1896] LQ. B. 147. 

565. -}--- DARTFORD RURAL CoUNCIL tv. 
BrxLEy HATH Ry. Co., No. 542, arte. 








(ce) Laeplanation of Statute. 
i. In General, 


566. Whether preamble may be considered.|— 
STOWEL @. ZoUCH (LORD), No. 378, ante. 

567. ----- .|—Though the preamble is the key. 
& may explain the meaning of the Actin a doubtful 
caso, yet 1 do not conceive that it can restrain the 
enacting part (DALLAS, J.).—GiILL wv. DUNLOP 
(1816). 2 Marsh. 410; 7 Vaunt. 193; 129 BH. R.77; 
on appeal, sub nom. DUNLOP v. GILL (1818), 1 
B. & Ald. 834. 
Anitatation ‘— Mentd. Gill v. Uinekley (1817), 1 Mocre, C. P. 

ae. 


568. -- -.| -Brerr ev. Brerr, No. 529, ante. 

569. --- ~-- .|— The only rule for the construction 
of Acts of Parliament is, that they should be con- 
strued according to the intent of the Parliament 
which passed the Act. If the words of the statute 
are in themselves precise & unambiguous, then no 
more can be necessary than to expound the words 
in their natural & ordinary sense. The words 
themselves alone do, in such case, best declare 
the intention of the lawgiver. But if any doubt 
arise from the terras eniployed by the legislature, 
it has always been held, as a safe means of collect- 
ing the intention, to call in aid the ground & cause 
of making the statute, & to have recourse to the 
preamble, which, according to DYER, ©.J., is “a 
key to open the ininds of the makers of the Act, 
& the mischiefs which they intended to redress” 
(OPINION OF THE .PUDGES).-~SUSSEX PEERAGE 
CAsE (1544), 11 CL & Fin. 85; 6 State Tr. N.S. 
ie oL. T. O.8. 277; 8 Jur. 703; 8 E.R. 1034, 


Annotations :—Consd. A.-G. v. Sillem (1864), 2 H. & C. 431. 
Apld. She Argos, Gaudet v. Brown, The Hewsons, CGelpel 
v. Cornforth (1873), L. R 5 P.O. 134. Consd. River Wear 
Comrs. v. Adamson (1877), 2 App. Cas. 7143. Apld. Incomo 
Yax Comrs. for Special Purposes v. Pemsel, (18091} A. C. 
531. Consd. R. v. City of London Court Judge, [1892] 
1Q B 27383; Vacher 2. London Society of Compositors, 
{1913} A. ©. 107. Apld. Re Vexatious Actions Act, 1896, 
fte Boaler, (1915] 1 K. B. 21. Consd. G. W. Ry. & Mid. 
Ry. ». Bristo) Corpn. (1918), 87 L. J. Ch. 414; Thomson 
vt St. Catharine's College, Cambridge, cte., (J919] A. C. 
46%. Apld. Bourne 7. Keane, [1919] A. C. 815. Refd. 
Brook v, Brook (1861), 9 H. L. Cas. 193; Rea. Dibden, 
(1910) P. 57. Mentd. Davis v. Lloyd (1844), 1 Car. & Kir. 
275; Wander Donckt v. Thellusson (1849), 8 C. B. 812; 


PART HI. SECT. 2, SUB-SECT. 8.— 
B, (¢) i. 


566 i. Whether preamble may be con- 


sidered.|—It is clearly settled law that 
in construing the meaning of a statute, 
where the enacting part is unambiguous 


STATUTES. 


Leroux », Brown (1852), 12 C. B. 801; R. v. Povey (1852), 
6 Cox, C. C. 83; Stapylton v. Clough (1853), 2 bk. & BL. 
933; Papendick ». Bridgwater (2890), 6 ik. & B. 166; 
Fenton v. Livingstone, Livingstone v. Livingstone (1859), 
6 Jur. N.S. 1183; Bright v. Legerton (No. 1) (1860), 20 
Beav. 60; Di Sora v. Phillipps (1863), 10 Il. L. Cas. 624 ; 
#te Coppin (1866), 2 Ch. App. 47; Smith v. Blakey (1867), 
L. R. 2 Q. B. 326; Whaley v. Carlisle (1887), 15 W. It, 
1183; Rowley v. L. & N. W. Ry. eta 20 L. T. 180; 
Re Goodman’s Trusts (1881), 17 Ch. D, 266; Re Lambert 
(1886), 56 L. J. Ch. 122; &. a. Brixton Prison, Re Percival 
(1907), 76 L. J. K. B. 6193) Tucker v. Oldbury_U. C., 
[1912}2 K. B. 8317; Warde. Pitt, Lloyd v. Powell Duffryn 
Steam Coal Co,, (1913) 2 K. B. 138030 R. e. Naguib, [1917] 
1K. BB. 359: Perlak Petroleum Lcpomeg tes ey v. Deen, 
[1924] 1 Kk. B. 111; Buorger v. New York Life Assce, 
Sate 96 L. J. K. B. 9303; R. v. Moscovitch (1927), 
138 I. T. 183. 


570. ------.]}—--SALKELD v. JouNnsTron, No. 119, 
ante. 

571. ——.]—Brvawn v. Cuitp, No. 635, post. 

572. ——.|—lfere there is no necessity to refer 
to the recital to explain the general intention. 


Unless such a course be necessary it is not war- 
ranted (KniauT Bruce, L.J.).—RICHARDS v. 
SCARBOROUGH PuRLIC MARKET Co, (18538), 28 
J. J. Ch. 110, T. JJ. 

573. -|—In construing an Act of Parlia- 
ment or any other instrument the ct. is at liberty 
to regard the state of the law at the time, & the 
facts which the preamble or recitals of the Act or 
instrument prove to have been the existing circum- 
stances at the time of its preparation.—A.-Q. v. 
Powis (Fant) (1853), Kay, 186; 2 Eq. Rep. 566 ; 
24 L. J. Ch. 218; 2 W.R. 140; 69 E.R. 79. 

574, —~—~.]-——The meaning of the word ‘ loss” 
in the enacting part of sect. 1, of Carrier’s Act is 
aided in its construction by the recital LEARN 
v. London & SOUTH WESTERN Ry. Co. (1855), 10 
Exch. 703; 3(. 1. R. 597; 24 0. J. Hx. 180; 25 
L. T. 0.8. 23; 1 Jur. N.S. 286. 


Annotations --Mentd. Pepper v. S. K. Rv. (1868), 17 LT. 
469; Mullen v. Brasch (1882), 10 Q. B.D. 142. 


575. ——-.] ~- Although enacting words may 
often go beyond the Janguage of the preamble, &, 
as @ general rule, must not on that account be 
restrained, still, un construing those words, it is 
proper to pay attention to the preamble, as of 
great moment to ascertain the intent of the enact- 
ment (COLERIDGE, J.).--R. vu. MANCHESTER CORPN. 
(1857), 7 BE. & B. 458; 26 J. J. M. C. 653; 28 
L. T. O. 8S. 369; 21 5. P. 165; 3 Jur. N.S. 839 ; 
5BW.R. 3735 119 1. RR. 1815. 

_innolations -—Mentd. Marriare v. Kastern Countles Ny & 
London & Blackwall Ry, (1857), 2H. & N. 625; Southern 
Counties Deposit Bank ». Bowler (1895), 59 0. PP. 536; 
Row Pack (1912), 28 T. L. R. 197; Leyton UL GC. tv. 
Wilkinson, [1927] 1 K. B. 853. 

576. I~ On the construction of an exten- 
sion Act of a railway co., which authorised the co. 
to acquire lands for vamous purposes :—Ileld : 
reading the prearmbe & the enacting part of the 
Act together, no limit) was fixed by the Act for 
the exercise of the compulbory power of taking 
land for one of the purposes mentioned.—- SEYMOUR 
v. LONDON & SouTH WESTERN Ry. Co. (1859), 38 
J. T. O.S. 280; 5 Jur. N.S. 753. 

577. - .|\—EAsTeERN Counties & Lonpon & 
BuAckwau1 Ry. Cos. 7. MARRIAGE, No. 61, ante. 

578. --—-.|—- It has been held over & over 
again that the words in the enacting clause of an 
Act of Parliament go beyond any words in the 

reamble. That is a sound rule of construction, 
bat quite consistently with that, it is permitted 
to the ct. to look at the words of the preamble, & 
see what light they throw on the proper construc- 

tion of the sect. (CUANNELD, 13.).—BAKER v. 

BILLERICAY UNION GUARDIANS (1863), as reported 











the preamble vannot be resorted to to 
control it.—R. v. Proxmrinu (Y. T.) 
(1905), 1 W. L. R. 521,—CAN. 


Part II].—INTERPRETATION. 


in2H. & C. 642; 3 New Rep. 205; 33 1.5.M. Cc. 

40; 159 E. R. 266. 

Annotations :—Mentd. RK. v. Stepney Union Grdns. (1874 
431. J.M.C. 145; Sharpington v. Fulham CGrdns. iboay! 
73 OL. J. Ch. 777; > Chester Waterworks Co. vo. Chester 
Union Grdne. (1907), 96 L. 566, 

579. -|—Although I agree that the recital 
in the preamble of an Act of Parliament must not 
be taken to enlarge beyond its natural meaning 
the enacting part, yet you always may refer to the 
preamble to see what he intention of the legisla- 
ture is (PoLLock, B.).—CHELTENHAM Borouuy 
ELECTION CASE, PAKENIIAM v. Dr Peraieres 
(1880), 3 OM. & H. 86. 

580. -|—In construing an Act of Parlia- 
inent where the intentions of the legislature is 
declared by the preamble we are to give effect to 
that preamble to this extent, namely that it shows 
us what the legislature are intending (LonD BLACK- 
BURN).—WEst FHAM OVERSEERS v. ILES (1883), 8 
App. Cas, 386; 52 L. J. Q. B. 650; 49 L. T. 205; 
47 J. P. 708; 31 W. RR. 928, H. L.; affg. S. C. 
eub nom. ILms v. Wrst ILAM ASSESSMENT (ComM- 
MITTEE (1881), 8 Q. B.D. 69, C. A. 

Annotations :-—— Apld Jonas ov. St. Dunstan’s Overscers 


(1908), 98 L. 1. 691. Refd. Re G. N. Ry. & GC. Ry.’s 
Joint Appin. (1908), 24°'T. L. R. 417, 


? 











581. --——.|--- Brisro Curen. vu. CANNING, 
SEWERS COMRS. CLERK FOR LOoWrr LEVEL oF 


COUNTY OF GLOUCESTER (1906), 95 L. T. 183 5 sub 
nom. BRISTOL CORPN, v. SEWERS CoMRS. FOR LOWER 
LEVEL OF GLOUCESTER County, 70 J. P. 628. 

582. -——.]—J have been looking through the 
cases to sce whether J can find a case which is an 
authority as to how far it was permissible to con- 
sider the preamble, not) where there is a case of 
ambiguity so much as a case where a flexible 
expression 1s used, & [I think I have found an 
authority directly mm point in the case of Salkeld 
v. Johnston, No. 119, ante... This being a 
flexible expression, 1 think J may now consider 
the preamble (BANKES, L.J.)--ST. CATHARINE’S 
COLLEGE @. Rosse, [1916] 1 Ch. 735 86 1. J. Ch. 
13; 113 L. V. 1172, C. A. 
wtnnotation .--Mentd, Thomson vr St. Catharine’s College, 

Cambridge, ete , [LYIO] A. C. 468. 

~—— Where enacting part ambiguous.!——Sec 
Sub-sect. 8, BB. (¢) i., post. 


ii. Ambiguity in Enacting Part. 

583. Whether preamble may be considered.|— 
MAson v. ARMITAGH, No. 605, post. 

584. — ~]—-Lies ¢. SumMMensartn, No. 606, 
post. 

585. - ~--.|—-I agree that the preamble of a 
statute cannot control a clear & express enact- 
ment; but the plain intent of the legislature is 
expressed 1n the preamble, & the nature of the 
mischief which is sought to be remedied, may serve 
to give a definite & qualified meaning to indefinite 
& general terms (LEACH, M.R.).---IEMANUEL v. 
CONSTABLE (1827), 3 Russ. 436; 5 L. J. O. S. Ch. 
191; 38 K. R. 639. 

Annotations :--Apld, Salkeld v. Johnston (1842), 1 Hare, 

196. Refd. /ée Limond, Limond v. Cunliffe, [1915] 2 Ch. 


240. Mentd. Doe d. Taylor v. Mills (1833), 1 Mood. & Li. 
288; Whkins v. Charretton (1874), 22 W. R. 598. 


586. -|--The enacting words of an Act of 
Parliament are not always to be limited by the 
words of the preamble but must in many instances 
go beyond it. Yet, as a sound construction of 
every Act of Parliament I take it the words in the 
enacting part must be confined to that which is 
the plain object & gencral intention of the legis- 
lature in passing the Act, & that the preamble 
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583 i. Whether preamble may be con- 


sidered.j—It is cloarly settled law that 
in construing the meaning of a statute, 
where the enacting part is ambiguous 
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affords a good clue to discover what that object 

was (LORD TENTERDEN, C.J.).-TIALTON v. COVE 

(1830), 1 B. & Ad. 588; 109 E. R. 8873 sub nom. 

ITATTON v. Cover, 9 L. J. O. S. K. B. 74. 

Annotations :-—Apld. Powell vo Kempton Park Racecourse 
Co., (1899) A.C. 143. Mentd. Betham v. Grogg (1854), 
10 Bing. 352; Alston v. Atlay (1837), 7 Ad. & KI. 289. 
587. ———.|——- WILLIAMS v. BEAUMONT, No. 612, 

post. 

588. .1--There is no ambiguity in the 
clause, so that we have no right to call in the pre- 
amble to construe the enactment (PATTESON, J.). 
-~SALTERS’ Co. v. JAY (1842), 8 Q. B. 109; 2 
Gal. & Dav. 414; 11 L. J. Q. B. 173; 6 Jur. 803 ; 
114 4H. 4. 448. 

Annotations :—Mentd. R. v. London Corpn. (1847), 13 Q. B. 

:_ Truscott ». Merchants ‘Taylors’ Co. (1856), 11 Kxch. 

8553; Krewen v. VPhilllp (1861), 25 J. P. 676; Dent v. 
Auction Mart Co., Pilgrim v. Same, Mercers’ Co. », Same 
(1866), LR. 2 Hq. 238. 

589. .|--(1) Preamble of an Act may be 
legitimately used ... in some cases to control & 
cut down the enacting part (PATTESON, J.). 

(2) That the preamble may well be resorted to 
for assistance in the exposition of doubtful words 
in the enacting clause must of couse be conceded 
(WWILLTAMS, J.).—FELLOWES v. CLAY (1848), 4 
Q. B. 313; 3 Gal. & Dav. 407; 12 L. J. Q. B. 202 ; 
7J.P.558; 7 Jur. 343; 114 FB. 2. 917. 
Annotations, -Generally, Mentd. Salheld v. Johnson (1816), 

2.0. 719; Thorpe ». Plowden (1848), 2 faxeh. 387 

Salkeld v. Johnston (1819), 1 Mac. & G. 242, Martin v. 

Tlemming (1854), 24 L. J. Hw. 3. 

590. —(1) The preamble of an Act of 
Parliament cannot be resorted to in order to 
ascertain the intention of the Act. unless there is 
an ambiguity in the enacting apart. 

(2) General provisions in an Act. of Parliament 
do not overrule special provisions ; so that where 
an Act contains special provisions as to particular 
property, they must be read as exceptions from 
general provisions, whether contained m the same 
or any other Act.--TAYLOR v. OLDHAM CORPN. 
(1876), 4 Ch. D. 395; 46 L. J. Ch. 105; 35 L. 7. 
696; 25 W. hk. 178. 

Annotations :--As to (2) Consd. Re Voultou's Trusts (1882), 
ol L. J. Ch. 493, Apld. Be New Callao (1882), 47 LL. 7. 
175. Refd. Northam Bridgo Co, vr. Ki. (1886), 55 L. T7590. 
Generally, Refd. Mid. Ry. 7. Watton (1886), 17 Q. B.D. 
30), Richards v. Kessick (1888), 57 L. J. M. CC. 483 Row 
Goole L. B., (1891) 2 Q. B. 212: Baird v. Tunbridge Wells 
Corpn., [1894] 2 Q B. 867; Hill v. Wallasey L. B, [1894] 
1 Ch. 183: West Hartlepool] Corpn. v. Robinson (187), 
750. T. 677; Ystradyfodwg & Pontypridd Main Seweruge 
Board » Bonsted Surveyor of Taxes, [1906] 1K, B. 204, 
Pemscl & Wilson v. Tucker, [1907] 28 Ch. 191. Mentd. 7e 
Brewer & Hankin’s Contract sa. 80h. FP. 127 3) Escott 
v. Newport Corpn., (19041) 2 K. B. 360; Phurrock Grays & 
ness Joint Sewerage Board vw. Thames Land Co (1925), 

OJ.DP. 1. 

591. —~—.] — The enacting part of an Act of 
Parliament 1s not to be controlled by the title or 
recitals unless the enacting part is ambiguous, & 
then the title & recitals may be referred to for the 
purpose of ascertaining the intention of the legis- 
Jature.—-BENTLEY v. ROTHERITAM & KIMBERWORIN 
Locat, Boarp OF HaALTH (1876), 4 Ch. D. 583; 
46 L. J. Ch. 284, 

















592. j—te GRIFFITH, CARR Vv. GitiFFITH, 
No. 546, ante. 
593. -}——-CALEDONIAN Ry. Co. v. Norrit 


Britiso Ry. Co., No. 410, ante. 

594. .|—There can be no doubt that if in 
the preamble or in any other part of the Act some 
purport or intention is expressed, that should be 
borne in mind in construing everything which is 
ambiguous or open to more constructions than 
one; nor do I say that such a view of the purpose 





the preainble can be resorted to to 
explain it.—IK. v. PicKERING (Y. T,) 
1905), 1 W. . R. 521.—CAN, 
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Sect. 2.——Ihules of interpretation: Sub-sect. 8, B. (c) 
t., & (d).] 

or intention of an Act of Parliament may not some- 
times properly be collected otherwise than from 
the declared policy expressed in the preamble, or 
elsewhere. But we are not to treat everything as 
the policy, or the intention, or the scheme of the 
act. which any one may surmise to be so. If that 
is to govern us it should be clearly shown that it 
is so (LORD SELBORNE, C.).—TURQUAND v. BOARD 
oF TRADE (1886), 11 App. Cas. 286; 55 L. J. Q. B. 
417; 55 L. T. 30; 2 T. L. R. 680, I. L.; affg. 
S.C. sub nom, Re PARKER, La p. BOARD OF TRADE 
(1885), 15 Q. B. 1D. 196, C. A. 

Annotations :—-Refd. Tho Suevic, [1908] P. 292. Mentd. 


Re Wells & Croft, Ha p. Official Receiver (1894), 2 Mans. 
41; Re Cohen, [1905] 2K. B. 704, 


595. |—TIwo propositions are quite clear 
--one that a preamble may afford uscful light as 
to what a statute intends to reach, & another that 
if an enactment is itself clear & unambiguous, no 
preamble can qualify or cut down the enactiment 
(Lonp ITALsBury, C.). 

‘* Undoubtedly ’—I quote from Cuirty, I..J.’s 
judgment words with which I cordially agree—‘“ it 
18 a settled rule that the preamble cannot be made 
use of to control the enactments themselves where 
they are expressed in clear & unambiguous terms.” 
But the preamble is a key to the statute, & affords 
a clue to the scope of the statute when the words 
construed by themselves without the aid of the 
preamble are fairly capable of more than one 
meaning. There is, however, another rule or 
warning which cannot be too often repeated, that 
you must not create or imagine an ambiguity in 
order to bring in the aid of the preamble or 
recital. Todo so would in many cases frustrate 
the enactment & defeat the general intention of 
the legislature. Jt may well be in this & in other 
cases that the legislature, taking the recited facts 
as the occasion of the enactment, has deliberately 
used larger words to prevent the same kind of 
mischief in other forms (LORD DAVEY). 

Doubtless the contents of a preamble of an Act 
of Parhament cannot for any purpose control the 
actual clear provision of the statute ; but if the 
wording of the statute gives rise to doubts as to 
its proper construction, the preamble can be & 
ought to be referred to in order to arrive at the 
proper construction to be put upon the enacting 
portion of the statute (Lonp JAMES OF TTEREFORD). 
-—POWELL v. KEMPTON PARK RACECOURSE Co., 
Lrp., [1899] A. ©. 143; 68 L. J. Q. B. 392; 80 
L. 7.538 ; 63. P. 260; 47 W. RR. 585; 15 T. LW. 
266; 43 Sol. Jo. $29; 19 Cox, C. C. 265, ET. L. ; 
affq., [1897] 2 Q. B. 242, C. A. 

«innotations :—Apld. Johnston v. Maconochie, Jie No. 4, 
Porchester Gate, Paddington, [1920] 3 K, B. 417. Refd. 
Lennox tv. Stoddart, Davis v. Stoddart, [1902] 2 K. B. 
21; Stoddart v, Hawke, [1902] 1 K. B. 353. entd. ht. 
«. Humphrey, {1898] 1 Q. B. 875; Helton v,. Busby, 
[1899] 2 Q. B. 380; Brown ». Patoh, [1899] 1 Q. B. 892, 
Mackenzie v. Hawke, (1902) 2 K. B. 216; R. wv. Deaville, 
io. Deaville, R.v Simpson, (1903) 1K. B. 468; 'Tromans 
v. WIodkinson, [1903] 1 K. B. 303; Martin ». Benzamin, 
(1907) 1 K. B. 64; Lee v Taylor & Gill (1912), 107 LT. 
682; Jackson v. Roth, [1919] 1 K. KB. 102; Schneiders 
v, Abruhams, [1925] 1 K. B. 301; Clark v. Westaway, 
[1927} 2 K. B. 597. 

596. .|—The preamble ought to be looked 
at for the purpose of finding a guide to any con- 
struction which is doubtful, or of deciding between 
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699 i TWhelher enacting part con- 
frolled |-~A rule of construction is that 
the enacting words of a statute may be 
carried bevond the preamble, if words 
be found in the former strong enough 


Mad. 322.—IND, 


of the 


for the purpose.—CHINNA AIYAN 2. 
MAHOMED FAkR-U-DIn SAIB (1865), 2 


599 ii. ——-.}—Where the enacting 
sects. of a statute are clear, 
rearinble cannot be called in aid 
to restrict their operation or to cut 
them down.—R. v. INDARIIT (1889), 


STATUTES. 


two constructions which may be put upon the 

words (LOkD ALVERSTONE, C.J.).— HILL v. PAN- 

Niven, [1904] 11. B. 811; 731. J. K. B. 556; 90 

L. T. 611; 68 7. P. 261; 62 W. R. 588 ; 20 T. L. R. 

324; 48 Sol. Jo. 313; 21. G. R. 381, D.C. 

Annotations :~-Mentd. R. v Philbriok, Ez p. Ldwarda, {1905] 
2 K. B. 108; Coster v. Headland (1906), 75 L. J. K. B. 
483; Scott ». Denton, [1907] 1 K. B. 456; R. v. Smith, 
Ax pn, Porter, [1927] 1 K. B. 478. 

597. - .]|—General words in the heading of a 
group of sects. cannot be construed as limiting 
the effect of plain words in a sect. contained in 
that group. 

The correct view of prefatory words of this kind 
is expressed in Maxwell on The Interpretation of 
Statutes, 4th cdit., p. 75, ‘The function of the 
preamble is to explain what is ambiguous in the 
enactment & it may either restrain or extend it as 
best suits the intention...” (arnwEL., L.J.).— 
FLETCHER v. BIRKENHEAD CORPN., [1907] 1 K. B. 
205; 76 1L. J. K. B. 218; 96 L. T. 287; 71 J. P. 
111; 231. L. 2.195; 51 Sol. Jo. 171; 51. G. R. 
2038, C. Aw; affg., [1906] 1 K. B. 605. 

Annotations *—Refd. Martins v. Fowler, (1926] A. C. 746. 
Mentd. Salt Union v. Brunner, Mond, [1906] 2 K. B. 822; 
Graigola Merthyr Co. v. Swansea Corpn., [1928] Ch. 31. 
598. -|—-This Act must be construed as a 

whole. Wach part as it bears upon & affects every 

other & should its language in any part of it not. 
be clear & unambiguous, one must search in the 
preamble for a guide to the meaning of the obscure 
provisions (LORD ATKINSON).——TrHOMSON v, ST. 

CATHARINE’S COLLEGE, CAMBRIDGE (MASTER & 

FELLOWS), ST. CATHARINE’S COLLEGE, CAMBRIDGE 

(Masten & FEtLLows) v. THOMSON, MAPPIN’sS 

Maser’ OLD BREWERY v. THOMSON, ST. CATILA- 

RINE’S COLLEGE, CAMBRIDGE (MASTER & FELLOWS) 

v. Rosskh (DOWAGER CountEss), [1919] A. C. 468 ; 

8s L. J. Ch. 163; 120 L. 1. 481; 35 T. LR. 228 ; 

63 Sol. Jo. 264, II. L. 

Annotations :-—Mentd. Welldon v. Butterley Co, [1920] 1 
Ch. 130, Consett Industrial & Provident Soc. vo, Consett 
Iron Co., [1922] 2 Ch. 135. 








(d) Control of Enacting Part. 


599. Whether enacting part controlled.) — 
BARKER v. REDDING (1627), Palm. 485; W. Jo. 
163; 81 Ih. R. 1183. 

Annotations :-—Refd. R. v. Athos (1723), 8 Mod. Rep. 135; 
Ryall v. Rowles (1750), 1 Ves. Sen. 318. Mentd. Crano 
», London Dock Co. (1861), 6B. & 8.3155 Moran ev. Pitt 
(1873), 42 L. J. Q. B. 47. 

600. J—L’Apostre ve. Le PLAISTRrer 
(1708), cited in 1 P. Wins. at p. 318; 24 KB. R. 406, 
Annotations : —Apprvd. Ryall v. Rolle (1749), 1 Atk. 165, 

Consd. West v7. Skip (1749), 1 Vos. Sen. 239. Mentd. Scott 

v Surman (1712), Willes, 400; Taylor v. PInmer (1815), 








3M. & S. 562; de Sinclair, dv p. Chaplin (18841), 53 
LJ. Ch. 732. 
601. -}—I can by no means allow of the 


notion that the preamble shall restrain the opera- 
tions of the enacting clause (LORD COWPER, C.).— 
COPEMAN v. GALLANT (1716), 1 P. Wms, 3143; 24 


H.R. 404, La. CO. 

Annotations :—Consd. Ryall v. Holle (1749), 1 Atk. 165; 
KHdwards v. Tiodges (1855), 15 C. B. 4773 Druminond v, 
Drummond (1868), 2 Ch App. 32. Refd. West v. Skip 
(1749), 1 Ves. Sen. 239. Mentd. Scott v. Surman (1742), 
Willes, 400; Collins ». Forbes (1789), 3 Term Rep, 3163 
Taylor v. Plumer (1815), 3 M. & S. 562; Re Kidder, Hap. 
Burbridge (1835), 1 Deac. 131; Re Sinclair, Hz p. Chaplin 
(1884), 53 LL J. Ch. 732. 


602. ——~.}—-Finacting words, if they take in 
the mischief, shall be extended for that purpose, 


I. L. R. 11 All. 262.—IND, 

559 iii. —-——-.]—-Where the onacting 
part of a statute is not exactly co- 
extensive with the preamble, the 
former, if expressed in clear & un- 
equivocal tens, will override the latter, 
—HKasJ Man v. HARNAM Sinai (1927), 
I. i. it. 9 Lah, 260,-~IND, 


the terms 


Parr I1I.—Inrerpreration. 


though the preamble to the statute does not war- 

rant it.—Basset v. BASSET (1744), 3 Atk. 203 ; 26 

E. R. 918, L. GC: 

Annotations :—Apld. St. Peter, York v. Middleborougt 
aan), 2Y. & J. 196. Mentd. Campbell v. Leach, Lanch 

Thomas v. Campbell (1775), Amb. 740; Thellusson v. 

Woodford (1805), 1 Hos. & P, Ny. ht. 357; Goodall v. Gaw- 

thorne (1854), 2 W. lt. 680 , Greenaway v. Hart (1854), 

14 C, B, 340 ; Richards v. Richards (1860), John. 754; Ie 

Wilmer’s Trusts, Moore v. Wingfield, [1903] 1 Ch. 874. 

603. -|—It is certain that the preamble of 
a statute cannot restrain the enacting part of it 
where the enacting part is clearly larger than the 
preamble (LoRD MANSFIELD, C.J.).—PERKINS v. 
SEWELL (1768), 1 Wm. Bl. 654; 96 E. R. 380. 
Annolations :—Apld. Wilhams v. Beaumont (1833), 10 Bing. 

260. Mentd. ieaplason v. Giffard, [1903] 1 Ch. Mig f A.C. 

v, Richmond (No. 2), [1907] 2 K. B. 940. 

604. -|—The preamble cannut control the 
enacting part of a statute, which is expressed in 
clear & unambiguous terms (BuLurr, J.). 
CRESPIGNY v. WITTENOOM (1792), 4 Term Rep. 
790; 100 BE. R. 1304. 

Annotations :—Consd. Uughos v, Chester & Holyhead lly. 
(1861), 1 Drew. & Sm. 524. Mentd. Hutton v. Lewis 
(1704), 5 Termin Rep. 639; Bunn v. Guy (1803), 1 Smith, 
K. B. 1; Horn v. Horn (1806), 7 East, 529; Brown v, 
Douthwaite (1816), 1 Madd. 446; Blake v. Attersoll 
(1821),2 BL. & C. 875; Hicks v. Keats (1825), 3 L. J. O18. 
K. B. 145; Cumberland v. Kelley (1832), 3 B. & Ad. 602, 
605. —--—.|—If the cnacting part of a statute 

will bear only one interpretation, the preamble 

shall not confine it ; if doubtful, the preamble may 

be applied to throw light upon it.-—-MASON v. 

ARMITAGE (1806), 13 Ves. 25; 83 KE. R. 204, LC. 

Annotations :—-Consd. Uurhes v. Chester & Holvhead Rv. 
(1861), 1 Drow, & Sin. 524. Mentd. Day v. Wells (1861), 
30 Boav. 220. 

606. -| ~The preamble of an Act of Parha- 
ywnent though it may asist ambiguous words, can- 
not control a clear & express enactment.—LExKs r. 
SUMMERSGILL (1811), 17 Ves. 508 ; 34 E.R. 197. 
alnnotations .—Consd. Hughes v. Chester & Holyhead Ry. 

(1861), 1 Drew. & Sm 5214. Reld. Brett 7. Brett (1826), 

3 Add. 210; Emanuel v. Constable (1827), 3 Russ. 436, 

Mentd. Doo d. Tuylor v. Mills (1833), 1 Mood. & Ry 288. 

607. —-~--.]|—-I confess [ am not for restraining 
the generality of the enacting clause by the pre- 
amble, without some reason for 1b (LonD ILLen- 
BOROUGH, C.J.).—TRUEMAN v, LAMBERT (IS15), 4 
M. & S. 234; 105 4. R. 82). 


Annotations :-~Consd. Keurns v. Cordwainers Co. (1859), 6 




















C. BL. N.S. 388. Mentd. Ransun v. Dundas (1836), 3 

Bing. N.C. 123. 

608. ——-..|~ -GinL v. DUNLOP, No. 567, ante. 

609. -|- -ISMANUEL v. CONSTABLE, No. 
585, ante. 

610. .1-—(1) In construing Acts of VParlia- 





ment, the ct. must take into consideration not 
only the language of the preamble, or of any par- 
ticular clause, but of the whole Act; & if in some 
of the enacting clauses expressions are found of 
more extensive import than in others, or than in 
the preamble, the ct. will give eflect to those more 
extensive expressions, if, upon a view of the whole 
Act, it appears to have been the intention of the 
legislature that they should have effect. 

In construing such local Acts of Parliament, we 
are to look not at the preamble, or at the words of 
any one particular clause, alone, but at the 
language of the whole; & if in the preamble, or 
in any one clause, we find expressions less large & 
extensive than we find in other parts, & upon a 
view of the whole we can see that the larger & 
more extensive expressions used in other parts 
best show what the intention of the legislature 
was; then it is our duty to give effect to the larger 
expressions, notwithstanding the more limited 
phrases which may be found in other places. We 
must look at the whole Act, & form our judgment 
upon it as a whole (LORD TENTERDEN, C.J.). 
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(2) I consider it an established & highly useful 
rule, in the construction of all Acts of Parliament 
of a local & personal nature, to require that the 
parties soliciting an Act of Parliament should state 
in it plainly, & distinctly & uncquivocally, what 
they mean, in order that the public on the one 
hand, & the legislature on the other, may not be 
taken by surprise, & may not be left in doubt as 
to the object & effect of the enactment (BAYLEY, 
J.).—DoE d. BywatTeR v. BRANDLING (1828), 7 
3. & C. 643; 1 Man. & Ry. K. B. 600; 6.5.0.8. 


K. B. 162; 108 BK. R. 863. 
Annotation :—As to (1) Refd. R. v. O'Connell (1843), 2 


lL. Tr. O. S. 248 

611, \—(1) The recitals in the disabling 
statute do not limit the force of the subsequent 
enactments to cases in which the mischief by the 
alienation is done to the personal interest of the 
successor of the alienor; for it is evident from the 
enactment that the legislature intended to apply 
the prohibition to the case of persons who were 
seised either as mere trustecs, or in a great measure 
as trustees, & among other persons to the master 
or guardian of an hospital. 

(2) 11 is by no means unusual in construing a 
remedial statute, to extend the enacting words 
beyond their natural import & effect, in order to 
include cases within the same mischief. 

(3) The present case is not only within the words 
of the statute but also within its equity, & 1t would 
be a very inconvenient principle of construction, 
to impair the combined effect of these united 
circuinstances, by the narrow expressions of the 
preamble (ALEXANDER, C.B.).—-York (DEAN & 
CHAPTER) v. MIDDLEBURGH (1828), 2 Y. & J. 196; 
148 KR. 88s. 

612. —---.J—In constiuing an Act of Parha- 
ment if the intention of the enacting clause be 
doubtful the language of the preamble is often 
material, but it will not control the operation of 
the enacting clause when the language of the 
enacting clause is clear (BOSANQUET, J.).— 
WILLIAMS v. BEAUMONT (1833), 10 Bing. 260; 3 
Moo. & S. 705; 3 L. J. 0. P. 313 1381 E.R. 908. 
Annolations :--Mentd. Metropolitan Saloon Omnibus Co. t. 

llawkins (1859), 4 H. & N. 87; South Hetton Coal Co. v. 

North Kastern News Assocn,, [1894] 1 Q. B. 1383. 

613. .|—Smirit v. Presron, No. 530, ante. 

614. ——-.}—(1) Whenever a statute means to 
include bodies pohtic & corporate, it always 
mentions them in its provisions (LORD ABINGLE, 
C.B.). 

(2) The general rule is, that. the preamble may 
extend, but cannot restram, the effect of a par- 
ticular clause (LoRD ABINGER, C.B.).—-WALKER 
v. RICHARDSON (1837), 2 M. & W. 882; Murph. & 
H. 251; 61. J. Ex. 229; 150 FB. R. 1016. 
Annotations :—As to (1) Refd. Re Royal Naval School, 

Sermour yp, Royal Naval School, [1910] | Ch. 806. 18 to 

(2) Apld. Kearns rv. Cordwainers’Co. (1859), 6 C. BLN. 8. 

388. Generally, Mentd. A.-G. v. Glyn (1841), 12 Sim. 84 ; 

Lyon v. Reed (1844), 13 M. & W. 285; Nickells v. Ather- 

stone (1817), 10 Q. B. 934; Doe d. Biddulph v. Poole 

(1848), 11 Q. B. 713: Myers v, Perigal (1851), 11 GC. B. 

90; Davison ». Gent (1857), 1 H. & N. 744; Ashton ce. 

Jones (L860), 28 Beav. 460. 

615. ——~ .]|—-With respect to 14 Geo. 3, c. 48, 
I admit that the preamble is somewhat compre- 
hensive, but it ought not to control the act itself 
(PARK, J.).—MorGaAN v. PEBRIER (1837), 3 Bing. 
N.C. 457; 3 Hodg.3; 4 Scott, 230; 6L.3.C.7. 
75; 1 Jur. 166; 132 BE. ih. 486. 

Annotations :-—Refd. Salkeld +. Johnstone (1842), 11 L. J. 
Ch. 201. Mentd. Wilson v. Story (1840), 4 Jur. 463; 
Trott v. Smith (1814), 12 M. & W. 68s. 

616. -}-— The meaning of general words 
in the enactments of a statute restrained by the 
preamble.—Gray v. SOANES (1838), 1 Will. Woll. 
& H. 317; 2 Jur. 1040. 
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Sect. 2.— Rules of interpretation: Sub-sect. 8, B. (d) 
(ce), & C) 


617. -.]—FELLOWES v. CLAY, No. 589, 
— -.|—-SALKELD v. JOHNSTON, No. 119, 
ante. 
aoe -|—R. v. MANCHESTER CorpNn., No. 
620. -.J—It is a general rule, in the con- 


struction of statutes, that the preamble may 
extend, but cannot restrain, the effect of an enact- 
ing clause.— KEARNS v. CORDWAINERS’ Co., CorD- 
WAINERS’ Cv. v. KEARNS (1859), 6 C. B. N. S. 
388; 28 L. J.C. P. 285; 33 L. T. O. S. 271; 5 
Jur. N.S. 1216; 141 E. R. 508. 
Annotations :——Mentd. A.-G. v. Thames Conservators (1862), 
Hem. & M. 1; Lyon v. Fishmongers Co. & Thamcs 

Conservators (1876) 1 App. Cas. 662. 

621. -]-—A clear & explicit enactment is 
not to be cut down by a more limited preamble or 
recital; but if the enactment is not explicit in 
itself, it may be explained & cut down by the pre- 
amble or recital. 

It is, however, a well-established rule that effect 
is to be given to the clear words of an enacting 
clause, though they may go far beyond the 
language of the preamble, that is, where the words 
of an enacting clause are clear & explicit, then 
their natural & obvious meaning shall not be 
restricted or cut down by the use of language of 
less extensive import in the preamble (CHANNEL, 
B.).--]LUGHEs v. CHESTER & HOLYHEAD Ry. Co. 
(1861), 1 Drew. & Sm. 521; 31 4. J. Ch. 97; 9 
W. R. 760; 62 BE. BR. 478; on appeal, 3 De G. 
HL & J. 352, L. JT. 

Annotation :-—Mentd. Lancashire Brick & Terra Cotta Co. 

wu Lee YY. Ry. (19021 1 K. BK, 381. 

622, —~-.]} — BAKER v. BILLEnIcay UNION 
Guanpians, No. 578, anle. 

623. -|-—When we sec, from the preamble 
or recital, that the single object of the sect. was to 
provide for the one special case of granting licences, 
the effect of the preamble is to control the enacting 
part of the sect. (Kinny, ©.B.).—WINN v. Moss- 
MAN (1869), L. R. 4 Exch. 202; 38 L. J. Ex. 200; 
20 L. T. 6725 33 J.P. 7435 17 W. BR. 924. 
Annotations :—Mentd. R. v. West Riding JJ., [1900] 1 

Q. B. 291; Lt. v. Warwickshire JJ., [1902] 2 K B. 101. 

624. --}-—The genevality of the words 
““ where justices shall refuse to do any act relatang 
to the duties of their office ” is controlled by the 
recital of the sect., & it is only where the justices 
need protection that the enactment applics (BLACK- 
BURN, J.).—H. v. Percy (1873), as reported in 
i. R. 9 Q. B. 64. 

Annotatums :-—Refd. It. v. Biron (1884), 54. J. M. C. 773 

Rt. v, Phillmore (183814), 14 Q. B.D. 474, n. 

625. -|—(1) The practice is so uncertain 
as to the marginal notes that it cannot be laid down 
that they are always on the Roll, but the title 
of the Act 1s always on the Koll (JEssrr, M.QR.). 

(2) I do not think that the preamble can be 
taken to have cut down the express provisions of 
the statute (Bowen, L.J.)—Surron v. SuTrron 
(1882), 22 Ch. D. 511; 62 L. J. Ch. 383; 48 
lL. T. 95; 31 W. R. 369, C. A. 
ainnolations :—As to (1) Apld. Powell v. Kempton Park 

Racecourse Co , [1897] 2 Q. B. 242; De Beauvais v. Green 

(1906), 22 T. L. R. 816 Generally, Mentd. Fearnside ¢. 

Flint (1883), 22 Ch. D. 579: Jée Powers, Lindsell v. Phillips 

(t885), 30 Ch. D. 2915 Firth v. Slingsby (1888), 58 L. 1. 

481, Ete Frisby, Allison v. Frisby (1889), 43 Ch. D. 106; 

te Turner, Turner v Spencer (1894), 43 W. BR. 1435) Re 

tngland, Steward v England, [1895] 2 Ch. 8280; Kibble 

v Fairthorne, (189571 Ch. 2193 Barnes ov. Glenton, [1899] 


{ Q. B. 8x85; London & Midland Bank v. Mitchell, [1899] 
2 Ch. 161; Kirkland v. Peatheld, [1903) 1 K. B. 756; 














STATUTES. 


Hervey v. Wynn (1905), 22 T. L. R. 03; Ze Lacey, Howard 

v. Lightfoot, {1907} 1 Ch. 330 ; Shaw v. Crompton, [1910] 

2 K. B. 370; Re Turner, Klaftenberger v. Groombridge, 

[1917] 1 Ch. 422; /te Jordison, Raine v. Jordison, [1922] 

1 Ch. 440; Ie Jauncey, Bird v. Arnold, [1926] Ch. 471; 

Weld v. Potre (1928), 97 L. J. Oh, 399. 

626. .J—CHILTON v. PROGRESS PRINTING 
& PuBLISHING Co., No. 564, ante. 

627. |—On behalf of the corpn. & the 
trustees, who are both resps. in the case, it was 
contended that sect. 11 only applies to property 
belonging to or vested in the corpn. which would 
escape liability to probate, legacy, or succession 
duty within the recital ; but in my view the language 
in the recital must be read in contradistinction to 
the language in the enacting sect., which does not 
refer, as the recital does, to “ certain property,” 
but to ‘all real & personal property’; & the 
enacting part of it therefore, im my view, brings 
in all al & personal property which shall have 
belonged to or been vested in any body corporate 
or unincorporate during the yearly period in 
question (Horripck, J.). -A.-G. vu. LONDON 
Corpn., [1913] 1 K. B. 201; 82 L. J. K. B. 144; 
108 L. T. 250; 20 T. L. R. 126; 6 Tax Cas. 313 5; 
on appeal, [1913] 2 K. B. 497, C. A. 

628. —~--.|—Where the words of an Act are 
clear it is not permissible to look at the preamble 
of the Act as an aid to control the meaning to be 
given to the provisions of the Act.—THE CAmN- 
BAHN, J1914)P.25; 83L. J.P.112; 110 1. T. 230 ; 
30 T. L. R. 823 12 Asp. M. L. C. 455, C. A. 
Annotations :—Mentd. The Umona, [1911] P. Hil: 








The 


Cedric, 11920} BP. 193; The Batavioer TIL (1925), 134 
L. Tf. 155. 
629. -I—SAGE v. EicsroLuz, No. 549, ante. 





—~—- Enacting part ambiguous.}— See Sub-scct. 
8, B. (c) i, annie. 


(c) Extension of Enaclting Purt 

630. Whether preamble may extend enacting 
part.;—WALKER v. RICHARDSON, No. 614, ante. 

631. -}—-KEarns v. CORDWAINERS’ Co., 
CORDWAINERS’ Co. v. Karns, No. 620, anle. 

632. J—T must, therefore, read the enact- 
ment as corresponding with the express recital of 
its object; & if I find words that inay be carried 
further, 1 must read them with reference to the 
mischief intended to be remedied & to the express 
recital of the Act (MALIns, V.-©0.).—CROWDER v. 
STEWaRT (1880), 16 Ch. D. 368; sub nom. Fe 
STEWART, CROWDER v. STEWART, 50 L. J. Ch. 136 ; 
29 W. KR. 331. 
Annotations :—-Refd. Ie Jones, Calver v. Laxton (1885), 











3 . D. 440. Mentd. de Willams, Holder v. Williams, 
(1904) 1 Ch. 52. 
633. ——.]---CHELTENHAM BorovuGgH ELECTION 


CASE, PAKENHAM Vv. De FueRnceres, No. 579, ante. 


C. Headings of Parts and Sections. 

Whether part of framework of statute.] -- Sce 
Part II., Sect. 2, sub-sect. 4, ante. * 

634, Cannot control statute.|—-As regards the 
heading & marginal notes I am of opinion that it 
is well settled that such headings & marginal notes 
cannot control the enactment themselves (LAw- 
RENCE, J.).-—/te PENRILYN’S (LORD) SETTLEMENT 
Trusts, Penriryn v. RoBARTS, [1923] 1 Ch. 143 5 
92 L. J. Ch. 145; 128 L. T. 442. 

635. Reference to heading-—-To assist construc- 
tion of part—-Where part doubtful.]—. .. the 
question is, whether sect. 157 [Bkpcy. Act, 1849 
(c. 106)], may not be construed differently, by 
reference to the mode recently introduced in 


PART III. SECT. 2, SUB-SECT. 8.-—C. 
635 i. Iteference to heading—To assist construction of part—W here pot doubtful. |—The headings of a statute may be referred 


to, Lo assist the construction of ambiguous provisions. —DONLY v. 


OLMWOOD (1880), 4 A. K. 555.—CAN, 


Parr IIJ.—Lnrerpretation. 


statutes, namely, by having certain clauses con- 
nected by asort of preamble to cach separate class 
of clauses, which preamble may really operate as 
part of the statute. The question then is whether 
the introductory preamble to that set of clauses, 
beginning with sect. 133, & terminating with 
sect. 188, is to be read as incorporated with each 
of those sects. In my opinion it must, in order to 
ascertain what the meaning of the legislature was ; 
& so reading the statute, there is no difficulty in 
construing it (POLLOCK, C.B.).—-BRYAN v. CHILD 
(1850), 6 Exch. 368 ; 1L.M.& P. 429; 19L. J. Px. 
264; 15 L. T. O. 8S, 232; 14 Jur. 510. 

A inoration :—Consd. Gowan v. Wright (1886), 18 Q. B. D. 


636. -}—EASTERN COUNTIES & 
LONDON & BLACKWALL Ry. Cos. v. MARRIAGE, 
No. 61, ante. 


637. ——.]—Although we may refer 
to the introductory words of the sect. to put a 
construction on a doubtful part of the statute, yet 
if the lanyuage of enactment is clear... we 
should not be justified in lmiting that sense by 
the introductory words (KELLY, C.B.),— LATHAM 
vo. LAFONE (1867), L. R. 2 Exch. 115; 36 L. J. Ex. 
07; 15 L. T. 627; 15 W. R. 453. 

638. —~-+]—The headings of 
different portions of a statute are to be referred 
to, to determine the sense of any doubtful 
expression, in a sect. ranged under any particular 
heading. HAMMERSMITH & Crry Ry. Co. v7. BRAND 
(1869), I. Re 4 H. L. 1715 88 1. J. Q. B. 265; 
214. T. 238; ot J. P. 863; 18 W. RR. 12, Uf. 1. ; 


$ 
revsg. S.C. sub nom. Brand v. HAMMERSMITH & 
Crry Ry. Co. (1867), L. R. 2 Q B. 223, ex. Ch. 
Annotations ;—Apld. Toronto Corpn . Toronto Ry., Toronto 
Ry. v. Toronto Corpn., [1907] A. CG. 315. Distd. Fletcher 
v, Birkenhead Corpo, [1907 1K. B 205: Riv Fulham 
Grdps, (1909), 7 L. G. RR. 881. Refd. City of Glasgow 
Union Ry. oe Hunter (1870), LR. 2 Se. & Div. 78; GW. 
Ky. vu. Snuth (4876), 2 Ch, D. 2353 Kirbv v. Harrogate 
School Board, |1806] 1 Ch. 437. Mentd. Smith vo L. & 
S oW. Ry. (1870), L. Ro 6. P2114. Tee. Cambrian Ty. 
(i871), L. R. G6 Q. BR. 422, Bueeleugh v. Metropohtan 
Vsoard of Works (1872), L. RR. od IL. L. 4183; Clowes v. 
Stuffordshire Potteries Waterworks Co. (1872), 8 Ch. App. 
129, n.3 Jonesy eo Stanstead, Shefford & Chambly Rail- 
road Co, (187%), L. Rh. 4 B.C. 98. Hlopkine v. G. N. Ry. 
(1877), 2Q B.D. 224, Smith ev. Mid Rv. &L & Y. Ry. 
(1877), 37 GL. PT. 2215 Roo Sheward (1880), 9 Q. B. D. 741 
Dixon v. bein Haag Board of Works (1881), 7 Q. B.D, 
418; Metropolitan Asylum District » Hill (1881), 6 
App. Cus, 193; Cale. Ry. e Wulker’s Trustees (1882), 7 
App. Cas, 200: Rom lL. G. Board & Taylor (1882), 52 
di J. M.C. 43 Lea Conservaney Board v. Hertford Corpn. 
(1884), Cab. & hl 299; L. B. & S.C. Ry. v. Truman 
(1885), 11 App. Cas. 45; Parkdale Corpn, vo. West tay 
12 App. Cas, 602, Cowper Essex » Acton . B. (1889 
14 App. Cus. 163; North Shore Ry v. Pion (1889), 14 
App. Cas. G12; Holliday v. Wakefield. Corpn., [1891] 
ALG. 81: A.-G. vu. Met. Ry., (189t] 1 Q. 73. 384; Shelfer 
e. City of London Klectric Lighting Co., Meux’s Brewery 
Co, v. City of London [tlectric Lighting Co. (1894), 64 
L. J. Ch. 216; Mimsley v. N. Ie. Ry., (1896) 1 Ch. 418; 
Jordeson or, Sutton, Southevates & det Gas Co., 
{1898] 2 Ch. 611. Southwark & Vauxhall Water Co. v. 
Wandaworth Board of Works, [1898] 2 Ch. 603; Canadjan 
Pacific Ly. v. Parke, [L899] A. C. 534; Long Katon 
Reereation Grounds Co. v Mid. Ry. (1901), TLL. J. K. B. 
74; Canadian Pacific Ry, », Roy, [1902] A. C. 220; 
Dawson tv. GQ. N, & City Ry., [1905] 1 K. 13. 260; Kdin- 
burgh Water Trustees », Sommerville (1906), 95 L. I. 217 : 
Dibden v. Skirrow, [1907] U Ch. 437; Horton v. Colwyn 
Bay & Colwyn U. C., [1908] 1K, 6. 3275) Price’s Patent 
Candle Co. v. L. C. C., [1908] 2 Ch. 526; West v. Bristol 
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645 i. AR. wv. 
(1871), 31 U. C. It, 582.—CAN, 

646 ti. —— -) — Re Ry1y 
Hore. Co. (1910), 15 W. L. R229. — 
CAN. 











645 lil. ~The headings 
prefixed to sects. or sets of sects. in 
a statute are at most preambles, & 
cannot be made use of to control tho . 
onactments theinselves when they aro 645 v. 
expressed in clear and unambiguous 
terins.—STEPHENSON U0. PARKDALE 


of Sess.) 714; 
Morors, WoNDERS v,. PARKDALE 


Curnue Motors [1924] 4 1. L. R. 1201; 56 
O. L. lt. 180.--CAN 

645 iv. ——-———.] —-The headings of 
divisions of a statute are in the nature 
of preambles, &, though not conclusive, 
will be considered in intorpreting sects. 
included under them.—r p. 
ay 3) (1900), 18 N. Z. L. RR. 608.— 


PERTH MAGISTRATES (1905), 7 F. (Ct. 
el, R. 456, 12 
Ss. L. T. 846.—-SCOT. 
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Tram. Co. (1908), 77 I. J. Q. B. 684; Grand Trunk Pacific 

Ry. v. Fort Wiliam Land Investment Co., {1912} A. C. 

224; Board of Agriculture for Scotland v. Plummer, 

{1916] 1 A. C. 675; Coldman x, Hill, (1919) 1 K. B. 443; 

Quebec Ry. Light, Heat & Power Ov. v. Vandry, [1920] 

TE Rockingham Sisters of Charity v. R., [1922] 
Cc: 5. 

















639. ———-.]—R. v. Locan GovEeRn- 
MENT Boanp, No. 64, ante. 
640. —— .|---This clause is the last 


of a fasciculus of which the heading is ‘‘ Track, 
etc. & Railways’”’ & sucha heading is to be regarded 
as giving the key to the interpretation of the clauses 
ranged under it, unless the wording is incon- 
sistent with such interpretation (per OCuR.).——- 
TORONTO Coren. v. ToRONTO Ry. Co., TORONTO 
Ry. Co. v. Toronto Corpn., [1907] A. C. 815; 
- L. J.P. 0.57; 96 L. T. 794; 23 T. L. R. 480, 
a OF 

641. —— Where part clear.}-- LATHAM 
v. LAFONE, No. 637, ante. 

642. --— ~ ~]-- FLETCHER v. BIRKEN- 
HEAD Coren., No. 5697, ante. 

643. |--Though you may look 
at a heading, as distinguished from a marginal 
note which is no part of the Act, you must not 
allow it to cul down the etleet of plain words in 
the sects. (Lokp ALVERSTONIE, Cu.) Re ov. 
BFuLuAM GUARDIANS, [1909] 2 Kk. B. 504; 78 
J. J. K. B. 1081; 71. G. R. S813 sab nom. LR. ve. 
EFULUAM GUARDIANS, Hay. LONDON COUNTY 
Councly, 101 L. T. 537; 73 J. P. 897, D.C. 

644. ——-.J- I think that there 1s 
no ambiguity in the sect. under consideration & 
that being so it follows .. . that the sect. must 
be construed according to its plain terms & that 
its ineaning ought not to be affected by the head- 
ines of the Act to which 1 belongs (SALTER, J.).— 
JOHNSTON ». Maconocuih, Re No, 4, PORCHESTER 
GATE, PADDINGTON, [1920] 8 IK. B. 4175 89 
I. J. K. B. 1045; 86 TT. RR. 6503 18 1. GG. R. 
435; 84 J. P. Jo. 456, D. C.3) affd. on other 
grounds, [1921] 1 KR. B. 2389.0. A. 

645. —--- .]---Here the heading “ officers ”’ 
is not such a heading as could be grammatically 
read into any of the sects. which follow. It seems 
to their lordships to have been imsxerted for the 
purpose of convenience of reference, & not intended 
to control the interpretation of the clauses which 
follow. lM may be indeed that the fact of a clause 
being found in a certain group may in some cases 
possibly throw some leht upon its meaning (per 


























Cur.).-UNION S.S. Co. OF NEW ZEALAND 0. 
MELBOURNE Harspourn Trust Comers. (1884), 9 


App. Cas, 365; 53 L. J. B.C. 59; 
5 Asp. M. L. C. 222, P. C. 
Annotation :-~ Refd. Martins «. Fowler, [1026] A. C. 716, 
646. -—The Marriage Ordinance, 
1884. of Southern Nigeria, provided by s. 38 that 
every marriage already duly celebrated in the 
Colony by any minister of any religious denomina- 
tion was to be deemed to have been a valid 
marriage, & by s. 39 that where any person who 
before the Ordinance had contracted a marriage 
‘* validated hereby ”’ or the issue of such marriage, 
dicd intestate after the Ordinance, both the real 


50 lL. I. 837 3 














645 v1. —-CHOTABHAL v. 
UNION GOVERNMENT, [1911] App. LD. 
13.-—-S. AF. 


e. How far part controlled by 

“—~Where an Act of Parliament 
is divided & cut wp into parts or heads, 
it is prom’ facie to bo presumed that 
those heads were intended to indicate 
a certain group of clauses relating to 
a ee tas subject & tho ct. will not 
hold that a clause in a group relating 
to one subject-matter was intended to 
upply to some other subject-matter 


Bouvy 


-J—MSEWAN  v. 
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2.—Rules of interpretation: Sub-sect. 8, C., 
D., i, BF. & G. (a), (b) & (e).] 


& personal estate of the intestate were to be dis- 
tributed according to the law of England as to the 
distribution of the personal estate of intestates. 
The heading to s. 38 was ‘“ Marriages already 
celebrated,” that to s, 39 ‘‘ Succession to Intestates’ 
Property ” :-—Held: 8, 39 did not apply in the 
case of a marriage which was valid apart from s. 38 
as well as under it, the words “ validated hereby ”’ 
being less wide than ‘‘ declared hereby to be valid ” ; 
that construction was supported by a considera- 
tion of the headings to the sects., which might be 
regarded as preambles to the provisions following 
them.—Martins v. FOwLER, [1926] A. C. 746; 
951. J.P. C. 189; 1385 L. T. 582, P. ©. 


D. Marginal Notes. 


Whether part of framework of statute.| 
Part I1., Sect. 2, sub-sect. 6. ante. 

647. Cannot control statute.J—I?e Prnryayn’s 
(LORD) SETTLEMENT TRUSTS, PENRHYN v. ROBARTS, 
No. 634, ante. 

648. May be referred to.]—Although it is not 
allowed to refer to the marginal reference in con- 
struing the clauses in an Act of Parliament, yet 
one may do so in considering the general sense in 
which words are used (CLEASBY, B.).—SueFFIELD 
WATERWORKS CoO. v. BENNETT (1872), L. . 7 
Iixch. 409; 41 4. J. Ex. 283; 27 7, 'T. 199; 
21 W. R. 745 on appeal (1873), L. R. 8 Exch. 196. 
Annotations -—Refd. Snuth ». Birmmgham Corpn. (1883), 

11.Q. BR YD. 1955; Mackworth v. Uellard, {1921} 2K. 3B. 

Too, Mentd. Dobbs v. Grand Junction Waterworks Co. 

(13882), 9 Q. B.D. 14513) Warangton Waterworks Co. v. 

Longshaw (1882), 9 Q. B.D. 1443) Bristol Waterworks 

Co. v Uren, Uren v, Bristol Waterworks Co. (1885), 14 

Q. B. 1). 637: Rose v. Watson, {1894} 2 Q. B. 903; Wilkin- 

bon et. Bury Water Dourd (1905), 92 L. T. 417, 

649, .j--Re Venour’s SEerrLep Esrarie 
VENOUR v. SELLON, No. 73, ante. 





See 





EE. Illustrations to Sections. 


650. Relevant in construing section-—Unless 
repugnant to section.]—-Illustrations appended to 
sects. of a statute should be accepted, 1f that can 
be done, as being of relevance & value in con- 


dealt with in the Act unless it 1s per- 
fectiv clear thut it was so intended,— 
fle COMMERCLAL BANK OF AUSIRALIA 


Cruless repugnant to section.) ~ It is the 
duty of the ct. to accept if that can be 
done, illustrations given under a sect. 


STATUTES. 


struing the text; they should only be rejected as 
repugnant to the sect. as the last resort of con- 
struction MAHOMED SYEDOL ARIFFIN v, YEOH 
Oot Gark, [1916]2 A. 0. 575; 86L. J.P. C. 15; 
115 L. T. 664; 32 T. L. R. 678, P. Cc. 


I’, Schedules. 


651. Combined construction of Act & schedule.] 
—lt seems to me there are two principles or rules 
of interpretation which ought to be applied to the 
combination of Act & schedule. If the Act says 
that the schedule is to be used for a certain purpose 
& the heading of the part of the schedule in question 
shows that it is prema facie at any rate devoted to 
that purpose, then you must read the Act & the 
schedule as though the schedule were operating 
for that purpose, & if you can satisfy the language 
of the sect. without extending 1t beyond that 
purpose you ought to do it. But if in spite of 
that you find in the language of the schedule words 
& terms that go clearly outside that purpose, then 
you must give eflect to them & you must not 
consider them as Immited by the heading of that 
part of the schedule or by the purpose mentioned 
mn the Act for which the schedule is prond facie 
to be used. You cannot refuse to give effect to 
clear words simply because primd facie they seem 
to be limited by the heading of the schedule & 
the defimtion of the purpose of the schedule con- 
tained in the Act (LoRD STERNDALE, M.R.).— 
INLAND REVENUE Comns, «. Garrus, [1920] 1 
K. 3B. 563; 89. 0.16. B. 318 122 1. TT. 44453 36 
TL. R.15L; 64 Sol, do. 208 CC. AL; on appeal, 
sub nom. Gairres v. INLAND REVENUE CoMRs., 
[1921] 2A. C. 81, FE. L. 

Annotations +--Refd. Robbins vr. T. R. Comrs., [1920] 1 K BR. 
51. Mentd. Wankie Colliery Co. tv. [. R. Comers , [1922] 
2A. C. 513 Birt, Potter & Hughes cv. LR. Comrs. (1927), 
12 ax Cus. 976. 


G’. Other Sections. 
(a) Ln General. 

652. Use as aid to construction.}—-If it) be 
doubtful whether a statute declaring an act, 
instrument, or contract void makes it voidable 
only, another clause in the same statute Imposing 
a penalty on such act, instrument, or contract, 


it be coutined to that of the statute 
itself. —OVELRSLERS OF THE POOR. vo, 
CHASE (1886), 28 NoS. RG Re & G.) 
314.—CAN, 


(1893), 19 V. L. R. 333.-—-AUS, 
_ f. ——.]--Woop v. Hurs (1880), 28 
Gr. 146.—CAN. 

g. .1~A general heading cannot 
linut the effect of general words used m 
folowmg sects —STONE + ATKINSON 
(C8 POMS COMR.) (1888), 2 N. Z L. RR. 
Cc. A. 90.—N.Z. 





PART III. SECT. 2, SUB-SECT, 8.——_D. 

h Whether referred to \-- Ro vu. Mac- 
KAY (Alta), [1998] 1 W. W. RR Ots, 
40 D. L. OR, 375° 29 Can. Crim. Cas, 
194.—CAN. 

k, .|--The margined note to an 
Act, not being part of the Act, cannot 
uid in its interpretation,-—W ELLINGTON 
CORPN. t. COMPTON (1915), 35 N. Z. 
Iu. LL. 779.—N.Z, 

. 7-7] — Marginal notes cannot 
control the interpretation to be placed 
upon the context of an Act of Varha- 
nent.—t v. MANDALAZA, [1912] 
C.P. D. 234.--8. AF. 

m, -——~.]---It is permnissible in trying 
to aseertain the gist of a seetion of an 
Act, to jook at the marginal note.— 
nae (1927), $8 N. I. 2 435.-—— 





PART III. SECT. 2, SUB-SECT. 8.—E. 
650 i. Ztelevunt in construing section— 


as being of value in the construction 
of the text; it would require a special 
case to warrant their rejection on the 
ground of repugnuncy with the sect.— - 
DURGA PRIYA CHOWDHURY tv. DURGA 
Papa Roy (1927), I. L. Th. 55 Cale. 
1v4.—IND. 


PART HI. SECT. 2, SUB-SECT. 8.—-F. 


651 i. Combined construction of .fct 
& schedule.}—-HORSFALL Yo SUTHEK- 
LAND (1898), 31 N. &. 2. (19 R. & G.) 
471.—CAN, 


651 ti. —- ~—.}] —A schod. ce) oer to 
a statute & containing a form pre- 
seribed thereby while not conclusive 
as to the meaning of the Act may bo 
looked at to ascertain what the intention 
of the legislature was in passing it.—- 
McDoNaLp v. BRUNETTE Saw_ MILL 
Co., Lrp. (B. ©.), [1922] 1 W. W. 
1163; 31 B.C. lt. 77.—CAN, 

n. Conflict between section &: schedule. | 
——-Words printed on a sched. to an Act 
of Parliament, & which appear to con- 
tradict the body of the Act, are to he 
rejected as of no effect.— HOUGHTON'S 
CASE (1877), 1 1. C. IR. pt. 189.--CAN. 


o. ——.]~—Where the form given 
in the’schedule to a statute is not in 
couformity with the statute the form 
must give way, or the construction of 


p -J-- FLEMING 0. RAINEY 
(1901), 24 N. ZL. RR. 158.--N.Z. 


q- -----.J—Jacoss v Tarr (1900), 
21. (Cl. of Sess) (J) 3385 3ST Se L. RR, 
G18, 758. lL. ‘PT. 425,—SCOT, 


r. -- -~.J—It is a cardinal principle 
of construction, thut where there is a 
contlict between the forms given in a 
sched, to a atatute & the enacting part 
of the statute, the forms must give 
way to the enacting part. -SHORE ¢«, 
CU SN LI9L7] 2 FT. RR. 360. 








t. -—— Agreement in schedule re- 
pugnrant to section. }——Victonta Corrpn., 
vo. BRITISH COLUMBIA ELECTRIC KY. 
Go. (4910), 183 W. Le. RR. 3363 15 
B.C, RR. 43.—CAN, 


PART III. SECT. a SUB-SECT. 8.— 
« (a). 


652i. Use as uid to construction, |}— 
The divisions of a statute, under which 
the cluuses are arranged & classified, 
may be looked to as affording a key 
to the conatruction,— Lawrif v. RATIE- 
BUN (1876), 38 U. C. 1. 255.—CAN, 


652 ii. —-——.]--Re Macrnan, Ee py. 
Cook (1898), 4 B. C. R. 18.—CAN, 


Part JI].—INTERPRETATION. 


is a clear test that it is ipso facto void.—Gyr v. 
FELTON (1813), 4 Taunt. 876; 128 E. R. 577. 
Annotation :—Mentd, Stewart v. Lawton (1823), 1 Bing. 374. 

653. Cumulative clauses.|—One argument 
was this, it is a rule in construing Acts of Parlia- 
ment so to construe every clause that the others 
shall not be in operation, is that to say that these 
clauses shall be cumulative if you expound the 
second so as to embrace this case. That may be 
so. But if the sense of a particular clause be clear 
& manifest I should conceive if to be by much the 
safer course to hold that the legislature did mean 
two clauses to be cumulative than to say that one 
is not to be construed as the legislature has 
expressed it because if you so construe it the other 
will be cumulative (ALEXANDER, C.B.).—A.-G. v. 
JEPFERYS (1824), as reported in M‘Cle. 270; 148 
i. R. 114. 





654. --——- .J}—FermMoy Perrace Cram, No. 
397, ante. 
655. Subsequent clause restricting mean- 





ing.|—Nutit v. TAMPLIN, No. 519, ave. 

656. -J—NATIONAL TELEPHONE Co., LTD. 
v. POSTMASTER-GENERAL, No. 539, ante. 

657. Clause rejected as surplusage.] — ‘hose 
sects. were probably. or possibly, not. put in when 
the Act was formed but have come into the Acts 
inthis way: Those who have been in either House 
of Parlament know full well what occurs when a 
Bill is in Committee. Someone wishes a particular 
point to be made quite clear, & he asks that a 
certain sect. or certain words shall be inserted. 
Then it is said, ‘* We do not need it, because the 
general words cover it.””. The answer is “ If the 
general words cover it, why should we not have 
the sect. to make it clear?’ "The Minister in 
charge of the Bull, followimg expediency, sooner 
than continue the discussion says, ** You shall 
have the clause,” & then that clause is produced 
afterwards, before those who have to deal with 
the matter judicially, as a proof that the first 
clause 1s to be done away with, or that its principle 
is to be done away with. T admit that it is a 
very unfortunate position that the judges are 
placed in; but before the express words of a 
statute can be altered so as to have a different 
meaning that alteration ought to be clearly 
expressed (LORD JAMES).—GARBUTY v. DURHAM 
JOINT COMMITTEE, [1906] A. C. 291; 75 L. J. 
K. B. 459; 941. 7.525; 70 J.P. 265; 54 W. i. 
596; 4). CG. R. 647, TL. L. 


.fnnoatation :—Mentd. Kydd v. Liverpool Watch Committec, 
{19081 A. C. 327. 


See No. 680, post. 





(b) General and Particular Sections. 
See Sub-sect. 13, post. 


(c) Inconsistent Sechions. 


658. Consistent construction adopted if possible. ] 
—In construing Acts of Parliament it is a safe 
rule to follow the very words of the Act, unless 
so strict an interpretation be irreconcilable with 
other clauses, or be contrary tu the general intent 
of the Act, or be inconsistent with some established 
principle of law, which it may be supposed it was 
not intended to interfere with (LrrrLEDALE, J.).— 
GILES v. GROVER (1832), 9 Bing. 128; 6 Bli. N.S. 


652 iii. -.] -When an Act is 
divided Into sects. & rules, the proper 


J. L. BR. 41 Cale. 108.— IND. 
a. Reference to repealed portion of G. (c) 


657 


277; 101. & Fin. 72; 2 Moo. & 8.197; 6 E.R. 

843, H. L. 

Annotations :—Mentd. Godson v. Sanctuary (1832), 4 B. & 
Ad. 255; Grove v, Aldridge (1832), 9 Hing. 428; Balme 
v. Hutton (1843), 9 Bing. 4713; RK. v. Maberloy (1834), 4 
Tyr. 345; Garland v. Carlisle (1837), 11 BH. 421; Grainger 
v. Till (1838), 5 Scott, 561; KR. v. Archdall (1838), 2 J. P. 
486; Woodland v. Fuller ey 11 Ad. & Kl, 859; Doe 
d. Hughes ». Jones (1812), 9 M. & W. 372; Playfair v. 
Musgrove (1845), 14 M. & W. 239; Whitworth v. Gangain 
(1846), 1 Ph. 728: Bothamley v. Heyward (1862), 8 
Jur. N.S. 1156; Re Johnson, Kx p. Rayner (1872), 41 
L. J. Bey. 26; Fe Clarke, [1898] 1 Ch. 336. 

659. -——-.]—It is in my opinion so important 
for the ct., in construing modern statutes, to act 
upon the principle of giving full effect to their 
language & of declining to mould that language 
in order to meet either an alleged convenience or 
an alleged equity, upon doubtful evidence of inten- 
tion, that nothing will induce me to withdraw a 
case from the operation of a sect., which is within 
its words, but clear & unambiguous evidence that 
so to do is to fulfil the general intent of the statute ; 
& also that to adhere to the literal interpretation 
is to decide inconsistently with other & over- 
ruling provisions of the same statute. When the 
evidence amounts to this, the ct. may properly 
act upon it, for the object of all rules of construction 
being-to ascertain the meaning of the language 
used, & it being unreasonable to impute to the 
legislature inconsistent intents upon the same 
general subject, what it has clearly said in one part: 
must be the best evidence of what it has intended 
to say in the other; & if the clear language be in 
accordance with the plain policy & purview of the 
whole statute, there is the strongest reason for 
believing that the interpretation of a particular 
part, inconsistently with that, is a wrong inter- 
pretation. The ct. must apply in such a case the 
same rules which it would use in construing the 
limitations of a deed; it must look to the whole 
context, & endeavour to give effect to all the 
provisions enlarging or restraining, if nced be, for 
that purpose the literal interpretation of any 
particular part. ... We are dealing with a 
statute which has reference, not so much to the 
common law, as to a large number of previous 
statutes ; that its general intent 1s in accordance 
with them, except where it marks out in express 
language their partial repeal or modification. I 
find it therefore more difficult to adopt that con- 
struction which supposes an intent to repeal them, 
as to alter important but unspecified provisions, by 
implication (CoLEnimer, J.)—R. v. Poor Law 
JomEs., Re Sit. PANCRAS PARISH (1837), 6 Ad. & El. 
1; 1Nev. & P. K. B. 371; Nev. & P. M. C. 106 ; 
Will. Woll. & Dav. 79; 61. J. M. 0.413; 10. P. 
21.3 112 4. RT, 


Annotations :-—Refd. R. v. England & Wales Poor Law 
Comra., 72e Whitechapel Union (1837), 6 Ad. & El. 34; 
R. v. Paynter (1849), 13 Q. B. 399. entd. f?e Holborn 
Union, R. v. England & Wules Poor Law Comrs. (1838), 
6 Ad. & E156; KR. v. Poor Law Comrs , Jee United Parishes 
of St. Giles-in-tho-Ficlds & St. George, Bloomsbury, R. 
v. Poor Law Comrs., Re St. James, Westminster Vestry- 
men (185]), 15 Jur. 841; R. v. St. James, Westminater 
(1859), 7 W. R. 739; KR. v. Electricity Comrs., Hr p. 
London Electricity Joint Coumittee Co. (1920), Ltd., 
(1924) 1 K. B. 171. 


660. -|--Of course where there are two 
sects. which according to one construction would be 
directly opposed to each other & another con- 
struction by far the most natural & obvious 











PART Hil. SECT. 2, SUB-SECT. 8.-— 


canon of interpretation ix that the 
sects. Jay down general principles & 
the rules provide the means by which 
they aro to be applied’: & they cannot 
be otherwise applied.—NABIN CHANDRA 
TRIPATI v. PRANKRISHNA DE (1913), 


J.—VOL., XLIT. 


Act.}—IJt is proper to look at the re- 
pealed portion of an Act in construing 
what remains of the Act.—WINNIPKG 
KiectTric Ry. Co. v. DELISLE, [1921] 
3 .W.W.R. 8153 31 Man. lh. RR. 355,--- 
CAN. 


658 i. Consistent construction adopted 
wf possible.)—Whero sects. of a statute 
can be interpreted consistently with 
each other, such interpretation must 
be adopted.—WaLkkER tv. R., [1918] 
Q. 8. R, 244.—AUS., 


UU 
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Sect. 2.—Rules of interpretation: Sub-sect. 8, G. (c), 
(d) & (e) 3 sub-sect. 9, A. & B.) 


ese ae 


& consistent with the common use of language 
which would create such inconsistency there 1s 
no choice between adopting the one or the other 
of those constructions (LorpD CorreNHAM, O.).— 
BEARDMER ¥. LONDON & NorTH WESTERN Ry. 
Oo. (1849), 5 Ry. & Can. Cas. 728; 1 H. & Tw. 
161; 18 1. J. Ch. 4382; 13 Jur. 327; 47 KB. R. 
1367. 

ca ia ay :--Mentd. L. & N. W. Ry. v. Smith (1819), 13 


x T. O. S 153; A.-G. v. Tewkesbury & Malvern My. 

(1863), 1 De G. J. & Sm. 423, 

661. --—-.]—We ought to endeavour, as far 
as possible, to reconcile all the provisions of an 
Act of Parliament, & to give the fullest possible 
effect to the intention of the legislature, as it can 
be collected from all the words which are used 
(COLERIDGE, J.).—BARtTON v. BRICKNELL (1850), 
13 Q. B. 393; 4 New Sess. Cas. 561; 20 L. J. M. CO. 
1; 16. T. 0. S. 212; 15 Jur. 668; 15 J. P. $2; 
116 E.R. 1308, 

Annotations :—-Mentd. Katt v. Parkinson (1851), 20 L. J. 

M. C. 208; Haylock v. Sparke (1853), 22 L. J. M. CG. 67; 


Somerville v. Mirehouse (1860), 3 LL ‘IT. 2914; Pease 

». Chaytor (1861), 1 B. & S. 658. 

662, ———.]~-An enactment distinct & without 
exception in itself is not to be controlled or linited 
by a doubtful implication to be drawn from a 
previous sect. of the same statute, especially in 
respect of the prerogatives of the Crown, which 
are not to be affected, except by distinct enact- 
ment.—Gounam v. EXeren (Bp.), Bec p. EXETER 
(Bp.) (1850), 10 C. B. 102; 7 Notes of Cases Supp. 
LXX.; 19 L. J. C. P. 200; 15 L. T. O. S. 250; 
14 Jur. 522; 1388 Kh. R. 41. 

663. --——.]—-Prerry v. SoLLy, No. 832, posi. 

664. -|— It is a cardinal principle m the 
interpretation of a statute that if there are two 
inconsistent enactments, it must be seen if one 
cannot be read as a qualification of the other 
(JAMES, LJ.) Heaps ev. Boubtnots (1875), as 
reported in 10 Ch. App. 479; 44 1. J. Ch. 691, 

de ese 
Annotations :—Apld. Cholineley School, Highgate v. Sewell, 

(1894) 2 Q. B. 906.  Refd. Imray v. Oakshctte, [1897] 

2Q. 2B. 218 Mentd. fe Caughey, 2r p. Ford (1876), 

1 Ch. D. 521; Me Pettit’s Estato (1876), 1 Ch. D. 478; 

Meggev v. Tnmperlal Discount Co. (1878), 38 Q. LB. DD. 7113 

Re Chatterton, zp. Uenmming (1879), 13 Ch. D. 163; Ze 

pana Sauer Er p. Wainwnght (1881), 19 Ch. D. 140; 

Re Sniith, Green vr. Smith (1883), 24 Ch. DD. 672, Fe 

Powell, Powell v. Powell (1904), 20 T. L. R. 374. 


665. -|--NATIONAL TELEPHONE Co., tp. 
POSTMASTER-GENERAL, No. 539, ante. 

666. Later section overrules former.|--If the 
two sects, are repugnant the known rule 1s that the 
Jast; must prevail (KEATING, J.).—Woop v. KILEY 
(1867), as reported in L, R. 8. C. P. 26. 

Annotatvony .—Mentd. Inga v. L & S. W. Ry. (1868), L. R. 


C. P.17; Wood v. Hunt (1868), 16 W. R. 678; Rv. 
Smith, I. v. Weston, [1910] 1 K. B. 17. 








awd 


Uv. 


(d) Haceptions, Provisoes, and Saving Clauses. 
See Sub-sect. 9, post. 


(e) Interpretation Clauses. 
See Sect. 3, sub-sect. 2, post. 


STATUTES. 


SURB-SECT. 9.—CONSTRUCTION OF EXCEPTIONS, 
PROVISOES, AND SAVING CLAUSES. 
A. Exceptions. 

667. Meaning of exception.]—-It was objected 
also that as a general rule of construction an 
‘exception’? ought to be something which but 
for the exception would fall within the primary 
proposition, & that therefore ‘“‘ conveyance” in 
s. 51 must be something which comprehends 
loading, delivery & the like. As a_ strict 
grammatical construction this proposition is 
undeniable. The departure, however, from strict 
construction required by the view we take is not 
a violent one (WILLS, J.).— HA & Co. v. LONDON, 
Briguton & Sovuru Coast Ry. Co. (1885), 15 
Q. B.D. 505: 53 1L.'T. 845; 5 Ry. & Can. Tr. Cas. 
28; on appeal (1886), 17 Q. B. D. 230, C. A. 
Annotations :—Consd. Sowerby v. G. N. Ry. (1891), 60 

» J. Q. B. 467. Mentd. Girardot, Flinn v. Mid. Ry. 

(No. 2), Beeston Brewery Co. ». Mid. Ry. (No 2) (1885), 

6 Ry. & Can. Tr. Cas. 60; Kempson v. G. W. Ry. (1 oe) 

4 Ry. & Can. Tr. Cas. 426; Birehgrove Steel Co. v. Mid. 

Ry. (1887), 5 Ry. & Can. Tr. Cas. 229; Greonwood v. 

i. & Y. Ry. (1888). 6 Ry. & Can. Tr. Cas. 39: M.S. & Li. 

Ry. v. Pidcock (1896), 10 Ry. & Can. Tr. Cas, 150; N. i. 

Ry. v. N. B. Rv. (1897), 10 Ry. & Can Tr. Cas, 82; A.-G. 

v. Manchester Corpn., [1906] 1 Ch, 643; A.-G. v. Mersey 

Ry. (1906), 76 L. J. Ch. 121; L. & Y. Ry. v. Liverpool 

Jorpn., [1915] A. CG. 152; Foster v. G. E. Ry. (1920), 37 

T. LL. RR. 268. 

668. Duty of court to construe.]-—It is not 
possible to say why the exception was made ; but 
it is made, & must be followed (LORD MANS- 
FIELD).—ATCHESON v2. Tiventrr (1776), 1 Cowp. 
382; 98 KH. R. 1142. 

Annotation :-—Reid. Noble v. Ahicr (1886), 11 P. D. 158. 

669. Construction of.]—-The exceptions of a 
statute shall relate to the day from which the 
purview takes effect.—R. v. Garni (1698), as 
reported in 1 Ld. Raym. 870; 91 30. R. 1144. 


Annotations :—Mentd. RR. v. Pensax (1728), 1 Barn, K. B. 
127; Roo. Joukam (1733), 1 Sess. Cas. K. B. 241; Harris 
v. Rene (1734), 2 Barn. EK. 1. 420; Wrench v. Cockran 
(1737), Andr. 25; Garland v. Burton (1738), 2 Stra, 1108 ; 
Spencer v, Swannell (1833), 3 M. & W. 154; Greenhow v. 
Parker (1861), 6 H. & N. 882; Forbes v, Samuel, [1913] 
3K. B. 706. 

670. -'—In construing an Act of Parlia- 
ment, when we find provisions put in by way of 
precaution not absolutely required, it is by no 
means necessary to infer that, because these pro- 
visions are put in, therefore everything not included 
in the exception is to be included in the general 
provision which we find in the Act of Parliament, & 
which by itself would not include the thing 
excepted (JEssut, M.R.).—-FRYER v. MORLAND 
(1876), 3 Ch. D. 675; 45 1. J. Ch. 817; 35 L. T. 
458; 25 W. RR. 21. 

Annotations :—Mentd. A.-G v. Dowhng (1880), 5 Ex. D. 
139; Crossman v. IR. (1886), 18 G. B.D. 2565; AVG. uv, 
Montefiore (1888), 21 Q@. B.D. 461; A.-G. v. Wolverton, 
{1896} 2 Q. B. 389; A.-G. » Brown (1898), 62 J.P. 19; 
A.-G. v. Hawkins, (1901) 1 K. B. 285. 


671. Effect of exception of class of persons.] — 
Where an Act of Parliament, ex majore cautelad 
or otherwise, excludes in plain language from the 
operation of the Act a class of persons to whom 
its provisions do not appear to be applicable, 
such exclusion cannot be held to apply to another 
class of persons not expressly named.—SMYTH v. 





686 i. Later section overrules former.) 
—When two sects. of an Act contlict, 
the latter must prevail.—McRircuir 
v. MORRISON (1886), 19 N. S. RR. (7 
ht. & G.) 66..—CAN. 


666 ir. -.-—-Where two clauses of 
the same statute, coming into force 
at the same time, are repugnant, the 
clause placed last in point of arrange- 
ment cannot be held to supersede tha 
other as expressing the latest nuind 
of Parliament.—OTrawa CORPN. v. 


HuNTER (1900), 31 5. CG. R. 7 20 
Cc. L. T. 43 N 


. 


POTTS 


668 ini -}—PorTs vw. 

(1902), 31 O. R. 452.—CAN, 

666 iv. “ER. v. Unirep SHIP- 
PERS, LTD. (Ont.) (1923), 40 Can. Crim. 
Cas. 18.—CAN. 

666 v. .}~—It is a cardinal prin- 
ciple in the interpretation of a statute 
that bofore deciding that one of two 
apparently inconsistent enactments 
therein is superfiuous, void, or insigni- 








ficant, it shall first be seen whether 
one is not a qualification of the other, 
& then, if reconciliation is found 
impossible, the last must prevail & over- 
ride the other,—SitKANDAR, KHAN v. 
BALAND KHAN (1927), I. L. R. 8 Lah. 
617.—IND. 
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671 i. Effect of excention of class of 
ersons.}—The existence of an excep- 
jon nominated in the description of an 


Parr IT].—INTERPRETATION. 


R., [1898] A. C. 782; 67 L. J.P. 0.129; 79 L. T. 
199; 14 7T. L. R. 659, P. C. 
Annotation :-—~Mentd. Leaman v. R. (1920), 36 T. L. 1. 834, 

672. ---——.]—In the construction of statutes 
it is not to be assumed that all persons not 
specifically included in a protecting clause are for 
that reason alone excluded from the protection of 
the statute.—McLAUGHLIN v. WESTGARTH (1906), 
ae L. J.P.C.117; 941. T. 831; 22 T. L. R. 594, 

B. Provisoes and Saving Clauses. 

678. Construction of.]—-When one finds a 
proviso to the sect., the natural presumption is that 
but for the proviso the enacting part of the 
sect. would have included the subject-matter of 
the proviso (LUSH, J.)—MULLINS v. SURREY 
TREASURER (1880), 5 Q. B. D. 170; 42 L. T. 128; 
44J.P.4563 14 Cox, C. ©. 418, D. ©. ; on appeal 
(1881), 7 App. Cas. 1, H. 1. 

Annotation :-—-Mentd. Mews v. R. (1882), 8 App. Cas. 339. 

674. -]}—The proviso, of which, according 
to the ordinary rules of construction, the elfect 
must be to except out of the earlier part of the sect. 
something which, but for the proviso, would be 
within it (Kexrewicu, J.).—TuNcAN v. DIxon 
(1890), 44 Ch. D. 211; 50 L. J. Ch. 487; 62 4. 1. 
319; 388 W. R. 7003; 6 T. 1. 2. 222. 

Annotation :—Mentd. Carter v. Silber (1892), 66 L. T. 473. 

675. Saving of Crown rights.}—(1) A 
saving clause in a general Act has no operation 1f 
it, is inconsistent with the express provisions of 
a subsequent special Act. 

(2) Semble: a saving clause in an Act of 
Parhament in favour of the Crown refers to nghts 
of property or rights in the nature of property 
which belong to the Crown as Crown property.-— 
YARMOUTH Convn, vo. SIMMONS (1878), 10 Ch. D. 
518; 471. J. Ch. 792: 38 L. T. 881; 26 W. R. 802. 


Annotations .—Cenerally, Mentd. Cole ». Miles (1888), 57 
LeoJ. M,C. 182; St. Mary, Islington, Vestry v. Goodman 
(1889), 23 Q. B.D, 154. 


676. Cannot create new right.]|—With respect 
to the saving clause... you cannot out of this 
saving clause construe any right to be given to 
the Crown. The right which the Crown had 
independently of it, & previously to it, is saved 
& nothing more. The Crown is not to have its 
right lessened or dimmished but nothing what- 
ever is given to the Crown by the saving clause 
except the mode of ascertaiming its rights by 
petition to the Ct. of Session. As, gencrally 
speaking, you cannot raise out of a proviso or 
exception in a statute any affirmative enactment 
sO you cannot, generally speaking, raise out of 
a saving clause any affirmative or positive right 
whatever (Lorp Brouuuam).-—LORD ADVOCATE 
zon ScoTLAND v. ITAMILTON (1852), 1 Macq. 46, 

. te 


Annotations :—Mentd. Ipswich Dock Comrs. ». 
Ipswich Overseers (1866), 7 B. & S. 310; 
tyan (1868), 16 W. R. 678. 


677. ——--.] —‘‘ Savings’’ means that it saves 
all the rights the party previously had, not that it 
gives him any new rights (PAGE Woon, V.-C.).— 
ARNOLD v. GRAVESEND CoRPN. (1856), 2 K. & J. 
574; 25 L. J. Ch. 530; 27 1. T. O. S. 07; 20 
J.P.358; 2 Jur. N.8. 703; 69 FB. R. 911. 
Annotations :-—~Apld. A.-G. v. Nowcastle-on-Tyne Corpn. 

& N. EB. Ry. 7889), 23 Q. B. D. 492; Le Thompson, 

Bedford v. Teal (1890), 45 Ch. 1D. 161. 

678. ———.]—A saving clause as a gencral rulo 
is not intended to give power to a corporation 
or body to do something which they could not 
otherwise do, but to prevent the enactment from 








St. Poter, 
Murphy v. 


offenco created by statute must be 
negatived in order to maintain the 
charge, but if a statute creates an 


offence in general with an exception 
by way of proviso in favour of ce 
persons or circumstances, the onus is 
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interfering with rights already acquired (CoTTon, 
L.J.)—Re Tuompson, Breprorn v, TEAL (1890), 
45 Ch. D. 161; 59 L. J. Ch. 689; 638 L. T. 4713 
39 W. RR. 50; 6 TT. L. R. 394, CO. A. 

Annotations :—Mentd. Pe Holmes, Wolmes v. Holmes (1890), 

60 L. J. Ch. 267; He Pickard, Elinsiey v. Mitchell, [1894] 

3 Ch. 704. 

679. Whether construed as enacting law.|— 
The same construction must prevail, I apprehend, 
in this case, as if the proviso, which has been 
printed as if incorporated in the second sect., had 
been, as I think it might) with as much or more 
propriety have been, separated therefrom & made 
into a different sect. (Wotroyp, J.).—MR. v. 
NEWARK-UPON-TRENT (INHABITANTS) (1824), 3 
B. & C. 59; 4 Dow. & Ry. K. B. 745; 2 Dow. & 
Ry. M. C. 366; 107 1. RR. 656. 

Annotation :—Mentd. It. v. Vhrelkeld (1832), { B. & Ad. 229. 

680. -J-——(1) If the language of the enacting 
part of a statute does not contain the provisions 
which are said to occur in it, those provisions can- 
not be imported by inplhcation from a proviso 
(LORD WATSON). 

(2) I am satisfied that many instances might 
be given where provisoes could be found 1 legisla- 
tion that are meaningless because they have been 
put-in to allay fears when those fears were 
absolutely unfounded & when no proviso at all 
was necessary to protect the persons at whose 
instance they were inserted (LORD ILERSCILELL). 
West Derpy UNION v. METROPOLITAN LIFE 
ASSURANCE Society, [1897] A. ©. 647 3 667... J. Ch. 
7286; 771. T. 284; 6170. P. 820; 183:'T. Ll. RR. 
536, TI. L.; affg. S. C. sub nom. West DERRY 
UNION GUARDIANS t+. METROPOLITAN Lift ASSUR- 
ANCE SoOcrery, WEST LERBY UNION GUARDIANS 0. 
PRIFSTMAN, [1897] 1 Ch. 385, C. A. 

Annotations :—As to (1) Refd. Dartford R. C. vv. Berloy 

YWeath Tty. (1897), 67 L. J. QO. 3. 231 5) Re New River Co. 

& Metropolitan Water Board (1901), 685. P 329) Generally, 

Mentd. Sheffield Corpn. v. Shefficld Electric Light. Co., [1898] 

1 Ch. 203; A.-G. v. Liverpool Corpn., [1922] 1 Ch. 211. 

681. .]—It is true that sect. 51 [Railways 
Clauses (Consolidation) Act, 1845 (c. 20)] is framed 
as & proviso upon preceding sects. But it 1s also 
true that the latter half of it, though in form a 
proviso. is i substance a fresh enactment, adding 
to & not mercly qualifying that which goes before 
(LORD LOREBURN, C.).—- RHONDDA URBAN COUNCIL 
vo. TARP VALE Ry. Co., [1909] A. C. 2535 78 Le J. 
Kk. B. 647; 100 L. T. 713; 73.5. PD. 257; 25 7. LR. 
483: 7L.G. f. 616, 1 I. 

682. May be treated as surplusage.} —- WEST 
DERBY UNION v. METROPOLITAN LIFE ASSURANCE 
Soctety, No. 680, ante. 

See, also, No. 657, ante. 

683. Construed strictly.] — WoorcompBrns, Lrp. 
vy. BrapFrorp Corrn, (1906), 70 J. RP. 4843 
41. G@. R. 1038. 

684. Construed with enacting part.| — This 
interpretation makes the enacting part of the 
sect. & the proviso consistent, & both together 
to form a complete enactment on the subject. 
But this view of the statute is made more clear 
by the proviso which immediately follows (LorbD 
DENMAN, ©.J.).—RICKETTS v., BODENHAM (1836), 
4 Ad. & El. 483; 57. J. K. B. 102; 111 FE. R. 
850; sub nom. BopeENnAM v. Rickerrs, 1 Tar. 
& W. 753) 6 Nev. & M. WK. B. 170. 


Annotations :-—Refd. Richards v. Dyke (1842), 3 Q. B. 256; 
Pease v. Chaytor (1863), 3 B. & S. 620; RK. vv. Somerset- 
shire JJ. (1864), 29 J. P. 197; KR. v. Pedler (1865), 12 
L. T.. 17. Mentd. Roberts v. Tumby (1837), 3 M. & W. 
120: Ie Baines ($840), Cr. & Ph. 31; White v. Beard 
1840), 4 J. P. 604; James_v. S. W. Rv. (1872), L. R. 7 
xch. 287; Farquharson v. Morgan, [1894] 1 Q. B. 552. 











on the accused to plead & prove him- 
self within the proviso.——R. v. STRAUSS 
(1897), 5 B. C. R. 486.—CAN. 


UU 2 
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Sect. 2.—Rules of interpretation: Sub-sect. 9, B.; 


sub-sects. 10, 11 & 12, A.] 


685. -.]—The proviso must be con- 
strued with reference to the preceding parts of the 
clause to which it is appended (LORD DENMAN, 
C.J.).—Ex p. PARTINGTON (1844), 6 Q. B. 649; 
8 Jur. 1167; 115 E. R. 2443 sub nom. Re Part- 
INGTON, 14 L. J. Q. B. 57; 41. T. 0. 8. 172. 
Annotations :—Consd. R. v. Dibden, (1910) P. 57. Mentd. 

Re Newlands (1845), 9 Jur. 199. 

686. .]— We are ace with a proviso 
in an enacting clause, which specifies what the ct. 
is to do in certain cases. We must construe the 
proviso with reference to the enacting part 
(COLERIDGE, J.).—R. v. CROWAN (INHABITANTS) 
(1849), as reported in 13 Jur. 1099. 

687. .}—The case rests on the meaning to 
be given to the precise words of sect. 27, & I 
quite agree that, if the proviso in sect. 21 stood 
alone, it would not restrict the operation of sect. 
27, but, I think, that when taken in connection 
with the other sects. of the Act, if does aflord 
some means of ascertaining the intention of the 
legislature (WIGHTMAN, J.).—R. v. Benron (1848), 
11 Q. 1B. 379; 3 New Sess. Cas. 77; 17 L. J. M.C. 
70; 125.97. "932 ; 12 Jur. 392; 116 KE. R. 518. 
Annotations :—Refd. R. v. Cambridge Union Grdns. (1861), 

1 B. & 8S. 61; Rodheugh Colliery v. Gateshead Assint. 

Jom. (1923), 130 L. IT. 366. Mentd. R. v. Surrey JJ. 

Re Abinger (1852), 16 J. P. 407; Bowman v. Blyth roe 

7. & B, 26; Rawnsley v Iiutchinson (1871), L. R 6 

Q. B. 305; Ex p. Wvans, [1894] A. C. 16. 

688. .}—I think the proviso is a qualifica- 
tion of the preceding enactinent, which is expressed 
in terms too general to be quite accurate (LORD 
MACNAGHTEN).—LOCAL GOVERNMENT BOARD v. 
SoutTin STONEWAM UNION, [1909] A. C. 573; 78 
L. J. K. B. 124; 909 L. T. 8963; 73 J.P. 575; 25 
T. L. R. 100; 7 L. G. R. 167, If. 7.3) revsg. S.C. 
sub nom. R. v. Loca. GOVERNMENT Boanp, La p. 
SouTH STONEHNAM UNION, [1908] 2 K. B. 368, C. A. 

689. .|— A proviso must be considered 
with relation to the principal matter to which 
it stands as a proviso. [It 1s} dependent on the 
main enactment (FLETCHER Movuuron, 1..J.). 
R. v. Dippin, [1910] P. 57; sub nom. KR. v. DIBDIN, 
Ka p. Tuomeson, 79 J. J. K. 13. 617; 101 L. T. 
722; 26'T. L. R. 150, C. A. 3 on appeal, sub nom. 
THOMPSON v, DIBDIN, [1912] A. C. 533, H. 1. 

690. Will not limit express enactment.]-—-(1) An 
Act of Parliament is to be construed according to 
the ordinary & grammatical sense of its language, 
if there be no inconsistency apparent in its pro- 
visions; & a proviso, which, on the face of the 
Act, is not inconsistent with the other enactments 
of it, is not to be hmited in its effect. by reason of 
local circumstances, not apparent on the face of the 
Act, causing such inconsistency. But such proviso 
will not limit an express authority given by the 
Act. 

(2) If the Act, in consequence of local 
peculiarities, becomes incapable of being carried 
into effect, is it not reasonahle that petitioners 
for it should suffer for their default, rather than 
those whose interest it is expressly provided shall 
be saved harmless? (PARKE, B.).—SMITH »v. 
BE tL (1842), 10 M. & W. 378; 2 Ry. & Can. Cas. 
877; 152 i. R. 517. 

691. Effect of repugnancy to body of statute.]— 
A saving in an Act of Parliament which is 
repugnant to the body of it, is void.—Strroup’s 
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691i. Effect of renugnancy to body of 
statule,J—A proviso in a statute Jeaves 
vnaffected the general provisions of the 
clause on which it is engrafted so far 


136.—NFLD. 


as they do not conflict. 
TEASIER Uv. KENT (1849), 3 Nfld. L. It. 


b. Whether construed to enlarge scone 
of section.J—A proviso appended to 


STATUTES. 


CASE (1573), 3 Dyer, 313 a; 1 And. 45; Ben. 237 ; 


73 E.R. 709. 
Annotations :-—Mentd. Bonham’s Case ero) 8 Co. Rep. 
113 b; Blachly v. Fry (1695), 1 Salk. 


692. .]— If a saving ee ‘be repugnant 
to the body of an Act, it is void.—ALToN Woon’s 
Case, A.-G. v. BusHopr (1600), 1 Co. Rep. 40 b ; 
76 E. R. 89. 


Annotations :—Apld. Riddell v. White (1794), 1 Anat 281; 
Yarmouth Corpn. vy. Simmons (1878), 10 Ch. 518. 
Mentd. Englefield’ s Case (1591), 7 Co. Rep. 11 b; Prince’ 8 
Caso (1606), 8 Co, Rep. La; Chandos "Case *(1607), 6 
Co. Rep. 55a; St. Saviour’ 3, Southwark Case (1613), 
10 Co. top. (Oo: Needler v. Winchester ep) eat 
Tiob. 220; & ‘Waller v. Hanger (1615), 3 Bulst. 1; 
Shetfeild v. Testolitte (1615), Hob. 334; Magdalen College, 
Cambridge Case (1616), 11 Co. Rep. 66 b: : Kivis v. York 
(Archbp. Taylor & Bishop (1619), Hob. 315 ; Gee v. Freed- 
land (16286), Cro. Car. 47; Brockham’s Caso (1628), Litt. 





128; Grosso v. on er (1629), Cro. Car. 172: Collingwood 
v. Pace (1661), O. Bridg. 410; Holland v. Fisher 1662), 
QO. Bridg. 181; Bainbridge v. Gardiner (1665), O. Bridg. 
402; Foot v. 2 Keb. 654; Thompson v. 


Berklay T6i0} 
Leach (1690), 2 Vent. 193; KR. uv. Hornbee (1691), Freem. 
K. B. 331; Symonds v. Cudmore {1002}, Carth. 257; Rh. 
v. London (Bp.) & Lancaster (1694), 1 Show. 441; BR. v. 
Chester (Bp.) (1697), 1 Ld. Raym. 292 ; Wintor v. Loveday 
(1697), 5 Mod. Rep. 378; Iveson v, Moore (1698), 1 Salk. 
16; KG: ¥, Allgood (1743), Park. 1; I. vu. Cotton (1751), 
Park, 112; Alcock v, Cooke (siz, 2 State, Tr. N. S 
327: Gledstanes v. Sandwich (1812), 4 Man. & G. 995; 
O'Connell v. R. (1844), 11 Cl. & Fin. 155; A.-G. vo. Hallett 

(1847), 1 Exch. 211; Nickels v. Ross (1849), 8 C. B. 679; 

Kaatern Archipelago "Co. vw. R. (1853), 2 KH. & B. 8563 A.-G, 

” British Muscum ‘Trustees (1903), 72 h. J. Ch. 7433 

Liverpool & North Wales 8.8. Co. v. Mersey ‘l'rading Co., 

{1908} 2 Ch. 460. 

693. -}— Proviso of a statute repugnant 
to the purview, is a repeal.—A.-G. 7 CHELSEA 
WATERWORKS Co, (1731), Fitz-G. 195; 91 1c. R. 
7186. 
aes :~ Apld. LR. v. Middlesex JJ. (1831), 2 B. & Ad. 


694. .}-—— (1) The saving clause in the Act 
of Parliament in this case, has been argued to 
destroy the effect of the pror enacting clause, 
which frees the lands in question from payment 
of tithes. We are of opinion, that it cannot have 
that force. It falls within the general rule that 
a saving repugnant to the purview of the instru- 
ment is void (per CUR.). 

(2) In mere private Acts, where at the prayer 
of A., LB. and CU. the legislature confirm their con- 
tract the enactment is understood to be merely 
the conveyance of the parties, & is only binding 
on them (per Cunr.).—RIppELL v. WHITE (1793), 1 
Anst. 281; 4 Gwill. 1887; 145 1. lh. 873. 
Annotation *~—As to (2) Consd. Dawson v. Paver (1817), 5 

Hare, 415 

695. Repugnancy to subsequent special Act.]— 
YARMOUTH CORPN. v. SIMMONS, No. 675, ante. 








SuB-SECT. 10.-—CONSTRUCTION WITILT REFERENCE 
TO STATUTORY RULES. 

696. How far available.]—1 do not think that 
the construction of the Act can be altered or 
aliected by any general order (TURNER, L.J.).— 
Re SHETTLE, Kx p. GONDEN (1862), 1 De oe of 
& Sm. 260; 1 New Rep. 151; 32 L. J. Bey. 
7L.T. 608; 11 W. R. 158; 46 F. R. 105, GF. 


Annotations : Menta. Re Tiowellvn aca 1 New Rep. 
230; Berridge v. Abbott ata 13 C. N, 8S. 407; 
Dewhurst v ee (1863), 1 H. & C. 136. Hodgson 
v. Wightman phe H. & C. 810; Ilderton v, Castrique 
ier) 14C. B. N. 8. 99; King ». Randall (1863), 14 

h. N.S. 731: Re Smith's Trast Deed, Ae p. Smith 
(Isb), 2 De G. J. & Sm. 218; Turquand v. Moss {hH64), 
17 C. B. N.S. 15; Gregory v. Baillon (1865), 4 FF. & I. 


with it.— a sect. is elther an explanation or a 
qualification of the sect. It does not 
add to, or onlarge the soape of the sect. 
—Re BrsantT (1916), I. L. R. 39 Mad. 


1164.—-IND. 
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1069 ; Ilderton v. Castrique (1865), 13 L. T. 566 ; Whittaker 
v. Lowe (1865), L. It. | Exch. 74; Brooks v. Jennings 
rae Ue oe, Cc. P. 476; Keeves v. Watts (1866), 35 


697. -]— We are of opinion that, where 
the construction of the Act is ambiguous & 
doubtful on any point, recourse may be had to 
the rules which have been made by the Lord 
Chancellor under the authority of the Act 
(MELLISH, L.J.).—Jte Wier, Lx p. WirR (1871), 
6 Ch. App. 875; 41 L. J. Bey. 14; 25 L. I. 369; 
19 W. R. 1042, L. JJ. 

Annotations :—Expld. le Green (1881), 44 L. T.619. Mentd 
Rte Moojen, Hx p. Bouchard (1879), 12 Ch. D. 26; Re 
Powell, Bx p. Powell, [1891] 2 Q. B. 324. 

698. .J}-—(1) If & so far as there are direct 
absolute enactments creating a civil remedy for 
their breach, the terms on which the penal conse- 
quences of such breach may be excused have, in 
my opinion, no bearing on the civil liability... . 
I doubt if the remission of the penalty has any 
sufficient bearing on or relation to the civil liability 
to make it useful or, indeed, admissible as a guide 
(FARWELL, L.J.). 

(2) It would be absurd to give a more direct 
statutory authority to these special rules than to 
those actually imposed by Parliament. They 
are to be read with the general rules as if they were 
actually inserted by way of addition to sect. 49 
{Coal Mines Regulation Act, 1887 (c. 58)], neither 
abrogating nor overriding, but supplementing 
(FARWELL, J.).—-WATKINS v. NAVAL COLLIERY 
Co. (1897), Lrp., [1911] 2 6. B. 162; 80. J.K.B. 
746; 101 1. T. 4393; 55 Sol. Jo. 347, C. A. 3 revsd. 
on other grounds, [1912] A. C. 693, IT. L. 
.{nnotations ‘—Generally, Mentd. Pursell v. Clement Talbot 

014), 111 Li. T. 827; Lennard’s Carrying Co, v. Asiatic 

Petroleum Co, (1915), 84 LJ. K. B. 1281 3; Simmonds v. 


Newport Abercarn Black Vein Steam Coal Co., [1920] 
3K. LB. 131. 








Sub-secr. 1],—-CONSYTRUCTION WITH REFERENCE 
TO RULES OF SUPREME Court, 

699. When in pari matera.}— The further 
question arises whether sect. 28 of Regulation of 
Railways Act, 1873, 1s to be construed in the same 
manner as Rh. S. C., Ord. 55: 1b is substantially 
identical ; 1t gives a power to a judicial tribunal, 
& therefore it is an pare malerta; & for these 
reasons I think that sect. 28 ought to be construed 
in the same manner as Ord. 55 (BReErt, L.J.).— 
fe Foster v. Grear Wesrern Ry. Co. (1882), 
8 Q. B.D. 515; 46 1. T. 743; 380 W. RR. 398; 
sub nom. Re Fosren v. GREAT WESTERN Ry. Co., 
ita p. GREAT WESTERN Ry. Co., 51 L. J. Q. B. 
2335 4 Ry. & Can. Tr. Cas. 58, C. A. 

Annotations .—-Apld. (ze Mills’ Mstate, arp. Works & Public 
Bulldings Comrs. (1886), 34 Ch. D. 24. Mentd. Buteber 
v. Pooler (1883), 24 Ch. 1D. 273, Lambton rv. Parkinson 
(1887), 35 W. 1. 545; LC OC. vv. Writh Overseers, L. CG. CC. 
v. West Ham Union, L. C. C. v. Woolwich Union, L. C. C. 
». St CGeorge’s Union (1593), Ryde Rat. App. (1891-93), 
382; Re Barnett & Keccles Corpn. (1901), 65 J. P2757, 
Jones vw GG. OC. Ry. (1901), 4 W. ©. O. 23; Andrew ov. 
Grove, (1902) 1 K. B. 625; Leckhampton Quarries Co. rv. 
Ballinger & Cheltenham lt. Db. C. (1905), 93 L. T. 93; 
Giray v., Ashburton, [1917] A. C. 26; Campbell v. Pollak, 
11927) A. C. 732. 


12.—CONSTRUCTION WITH REFERIENCE 
To OTULR STATUTES. 
A. In General. 


700. Later statute within equity of former 
statute.j-- An Act. lately made may be within the 
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SUB-SECT. 


309 ; 


704i. Whether reference permissible.| 
—PARK v, Lona (1907), W. LL. RR. 


1 Sask, L. 2. 31.—CAN. 


—A. 704 ii. ——-.]—Semble : the definition 
of a word in one Act may be used as 
explanatory of or ancillary to the 
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equity of a statute made long since.—-VERNON’S 
Case (1572), 4 Co. Rep. la; 76 EL BR. 845. 


Annotation :—-Apld. Re Bolton Estates, Russcll v. Meyrick, 
11903] 2 Ch. 461. Refd. James v. Tutney (1630), Cro. Car. 
632, entd. Strata Mercella Case (1591), 9 Co. Kop. 24a; 
Peto v. Checy (1611), 2 Brownl. 128; Tyre v. Littleton 
(1612), 2 Brownl. 187 ; Colt & Glover v. Coventry & Lich- 
field (Bp.) (1616), Hob. 140; It. v. Hampden (1637), 3 
State ‘Ir. 826, 1199; Fry v. Porter (1669), 1 Mod. Rep. 
300; Pheasant ». Pheusant (1670), 1 Cas. in Ch. 181; 
Fry's Case (1672), 1 Vent. 199; London (Bp.) v. A.-G. 
(1691), Show. Parl. Cas. 164; Kimp «. Cruwes (1695), 
2 Lut. App. 1573; Lane v. Cotton (1701), 12 Mod. Kep. 
472; Hughes v, Clubb (1722), 1 Com. 369; Charles v. 
Andrews (1724), 9 Mod. Kep. 151; A.-G. v. Scott (1735), 
Cas, temp. Talb. 1383; Godwin v. Winsmore (1742), 2 Atk. 
425; WBuckinghamshiro v. Drury (1762), Wilm. 177; 
Clifford v. Turrell (1845), 14 L. J. Ch. 390; Dyke v. 
Jtendall (1852), 2 De G. M. & G. 209. 


701. .|--Apart from custom, a will had no 
operation before 32 Hen. 8, c. 1, yet, upon the 
principle stated in Vernons Cuse, No. 700, ante, 
that “ an Act of late time shall be taken within 
the equity of an Act made long time before,” a 
jointure under the power conferred upon a tenant 
in tall by the Act of 1535 could, under the present 
law, be well created by a testarnentary instrument. 
—e Bouron HsSTaTes, RussELL v. MEYRICK, 
[1903] 2 Ch. 461; 72 L. J. Ch. 605; 88 L. T. 851; 
52 W. BR. 87, C. A. 

702. Construction together if possible.| —- If 
two statutes can be read together without contra- 
diction, or repugnancy, or absurdity or unreason- 
ableness they should so be read together (BRETT, 
T.J.).--R. v. OASTLER & MEws (1880), 50 L. J. 
M. 0.43 sub nom. R.v. MEws & OSTLER, 43 L. 'T. 
403; 45 J.P. 938, C. A. 3 on appeal, sub nom. Mews 
v. R. (1882), 8 App. Cas. 330, H. I. 

703. .j---he Act of Parhament having 
authorised the railway & authorised the use of the 
existing ‘‘hames tunnel, such as it was, for the 
purpose of the railway, ought not, ua my opimion, 
to be deemed to have been altered or repealed or 
varicd ; nor ought any rights given under it to be 
deemed tu have been taken away by the words of a 
subsequent Act, unless the words of that Act are 
quite clear. So far as it 1s possible to construc two 
Acts of Parliament so as to give fulleflect to both, 
I think that it is the duty of the ct. to do it (P’an- 
WELL, J.).—Wast LONDON Ry. Co. v. THAMES 
CONSERVATORS (1901), as reported in 68 J. P. 302. 
Annotations '—Mentd. Jones v. Llanrwst U. C., [1911] 1 Ch. 

393; Fowke v. Berington, [1914] 2 Ch. 308. 

704. Whether reference permissible.] —Someoe- 
times whole Acts of Parlhament, sometumes groups 
of clauses of Acts of Parliament, entirely or 
partially, sometimes portions of clauses are incor- 
porated into later Acts, so that the interpreter 
has to keep under his eye, or, if he can, bear in 
lus mind, large masses of bygone & not always 
consistent legislation in order to gather the meaning 
of recent legislation. There is very often the further 
provision that these earlier statutes are incor- 
porated only so far as they are not inconsistent 
with the statute into which they are incorporated 3; 
so that you have first to ascertain the meaning of 
a statute by reference to other statutes, & then to 
ascertain whether the carlier Acts qualify only or 
absolutely contradict the later ones, a task some- 
times of great difficulty, always of great labour, a 
difficulty & Jabour generally speaking wholly 
unnecessary (MATTHEW, J.).—KNILL v. TOWsSE 
(1889), 24 Q. B. 2. 186; 59 L. J. Q. B. 13863; 62 
L.T. 259; 54).7P.454; 38 W. R.382; OT. LR. 
128, I. C.3; on appeal (1890), 24 Q. B. 1D. 697, 
C. A. 











definition of that word in another Act, 
—COLEMAN CORPN. tv. HEAD SYNDI- 
CATE, (19177 1 W. W. RR. 1074; IL 
Alta. L. R. 314.—CAN. 
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Sect, 2.— Rules of interpretation: Sub-secl. 12, A. 
& B. (a) & (b).] 

705. -|—One statute cannot be an autho- 
rity for the construction which ought to be placed 
upon another statute (ver Cun.).—SMITH  v. 
BaILey, (1891) 2 Q. B. 403; 60 L. J. Q. B. 779; 
65 L. T. 330; 563. P.116; 40 W. R. 28, C. A. 


Annotations :-—Mentd. Smith v. General Motor Cab Co., 
{1911] A. C. 188; Kemp »v. Ilisha, [1918] 1 K. B. 228, 
706. |] — An adjoining owner, in an action 

under “‘reverter ”’ sects. to discover possession of 

disused lands acquired by a railway co. under their 

Acts of Parliament, must show under which of the 

Acts the land he claims was so taken, as the land 

under each Act is subject to its own conditions & 

incidents.— MACASSEY v. TROMPSON, MACASSEY 1. 

Hlusron (1902), 36 J. 1. T. 162, TI. L. 

Annotation :—Consd. Je Bolton Exstutes, Russell v. Meyrick 
(1003), 88 L. T. 851. 

707. — Construction of former Act in later 
Act.J—I will not say it is impossible to ascertain 
the mterpretation of an Act passed in 1847 by 
reading an Act which was passed in 1871; if the 
legislature has clearly put a construction on the 
former Act in the later Act, then for myself I think 
one may use the later Act (LORD KsuEr, M.R.). -- 
Gasuicht & Coke Co. 2. Warpy (1886), 17 Q. B.D. 
619; 561L. J. Q. 2B. 168; 55 L. 'T. 585; 35 W. RR. 
60, UC. A. 

708. Where statutes not in pari materia.| — 
I decline to consider any other statute proceeding 
on difierent lines & includimg different provisions 
(Lorp HALSBURY, ©.).— KNOWLES & Sons, LTD. v. 
LANcAsiukE & Yorgsyuine Ry. Co. (1889), 14 
App. Cas. 248; 69 L. J. Q. B. 389; 61 L. TY. 91; 
64J).P.103, H. L.; affgs. C. sub nom. LANCASHIRE 
& YORKSHIRE Ry. Co. v. KNOWLES (1887), 20 
Q. B.D. 3801, CL. A. 

Annotations :—Refd. Chamber Collierv Co. v. Rochdale 
Canal Co., (1895) A. C.. 5643 Glamorganshire Canal 
Navigation Co, v1. Nixon’s Nauyigation Co. (1901), 85 L, 'P. 
53. Mentd.L & N.W. Ry. ev. vans, [1892] 2 Ch. 432; 
A.-G. vt Conduit Cothery Co., (1895) 1 Q. B. 301; 
Moss Collery Co.v. M.S. & L. Ry., [£897] 1 Ch. 725. 
709. jJ—Innanp ReEvEnuK Comis. v. Hor- 

uLsr (1800), 15 App. Cas. 8st; 60 L. J. Q. B. 281 ; 

63 L. 7.36; 564).2P.772 3; 89W.R. 388; OT. 1. RR. 

466; 3 Tax Cas. 117, H. 5 affg. S.C. sub nom. 

Re Dury on Estate oF INSTITUTION OF CIVIL 

IINGINEERS (1888), 20 Q. B. D. 621. ©. A. 

Annotations >—--Mentd. Manchester Corpu. v. McAdam, [1896] 
A.C. 500; Savoy Overseers v, Art Union of Londen, [1896} 
A.C. 296; Koyal College of Music v. Westminster Vestry, 
11898} 1 Q. BK. 304: Re Royal College of Surgeons of 
England, No, 1, [1899] 1 Q. B. 8713; Chesterman v. Taxa- 
tion Federal Comr., [1926] A. C. 128; General Medical 
Council v. I, R. Comrs., English Branch Council of General 
Medical Council 7 Same (1928), 97 L. J. K. B. 578. 


710. -|—You must... not bring into this 
Act of Parliament authorities upon other Acts of 
Parliament which were passed .. . for different 
purposes altogether (Linpiery, 1..J.).—Re Grr- 
ARD’s (LORD) SETTLED Esratrr, [1893] 3 Ch. 252 ; 
63. J. Ch. 28; 69 1. T. 303; 9 'T. L. R. 587 5 37 
Sol. Jo. 648; 7 R. 227, ©. A. 


Annotations :— Mentd. #e Tucker’s S. E., [1895] 2 Ch. 468; 
de Wright’s 8. I. (1900), 83 L. 1.159 ; Stanford v. Roberts, 
[1901] 1 Ch. 440; Ite De Crespigny’s 8. E., [1914} 1 Ch. 227. 
711. -|—-The decision [referred to by 

counsel | related to a diflerent ct., a different act, & 
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STATUTES. 


a different subject-matter. ... The learning & the 
law laid down as to other Acts of Parliament do 
not conclude the present case (LORD LOREBURN, 
C.)—Kypp »v. LivekrvooL WATCH COMMITTEL, 
[1908] A. ©. 8327; 77 L. J. K. B.947; 99 L. T. 212; 
72 J. P. 395; 24 T. 1. R. 772; 6 L. G. BR. 903, 
HH. L. 


Annotations :-—Refd. Lobitos Olltlelds v. peiretry Comrs., 


Crown 8§$.S. Co. v. Same (1917), 86 B. 1444. 


Mentd. 2?e Curpenter & Bristol Corpn. (1907), 5 L. G. KR. 

977; KR. v. Salford Hundred JJ., (1912] 2 K. B. 567; 

Piper v. St. Marylebone Licensing JJ., [1928] 2 K. B. 221. 

712. .|—In construing the meaning of a 
term in an Act of Parliament the ct. will not adopt 
an unnatural sense because in some Act which is 
not incorporated or referred to such an interpreta- 
tion is given to it for the purposes of that Act 
alone.—MacbETu & Co. v. CHISLETT, [1910] A. C. 
220; 79L. J. K. B. 376; 102 L. 7.82; 267.1. 2. 
268 3; sub nom. CHISLETT v. MACBETH & Co., LTD., 
54 Sol. Jo. 268, H. Li. 

718. .})——The guiding & limiting rule is 
stated by Lory MANSFIELD in R. v. Lozxdale, No. 
731, post. ... Ere the above rule can be apphed 
however, the ct. 1wwust be satisfied that the statutes 
are in fact an pari materia (MCCARDIE, J.).—NICHOL 
vu. FEARBY, NICHOL v. ROBINSON, [1923] 1 K. B. 
480; 128 L. T. 662; 87J.P.70; 39 T. L. R. 175 ; 
67 Sol. Jo. 8385; 21 L. G. RR. 1573 sub nom. Nico. 
v. FEARBY, SAMI v. ROBINSON, 02 L. J. K. 3. 280. 

Statutes in pari materia.|—Sec Sub-sect. 12, B., 
post. 








B. Statules in pari materia. 
(a) In General. 

714. Whether court entitled to look at earller 
statute.|—Hupson v. PARKER, No. 165, ante. 

715. .|-—To ascertain what is the meaning 
of these words m this particular statute, what 
better means of interpreting them can we have 
than by looking at statutes passcd about the sanie 
time in part materia (COLERIDGE, J.).—--R. v. 
CHapwick (1847), 11 Q. B. 178, 205; Cripps’ 
Church Cas. 34; 171. 3. M.C. 38; 10 1. T. OS. 
155; 11 J. P. 839; 12 Jur. 1743; 2 Cox, C. C. 
3813 116 i. R. 441, 452. 

Annotations :-—Mentd. Fenton v. Livingstone (1859), 33 
L. TT. O18. 335; Brook v. Brook (P8671), 9 EL TL. Cas. 193 5 
Rov. Brighton (1861), 1B, & 5, 417, Re De Wilton, De 
Wilton v. Montefiore, [1900] 2 Ch 481; Banister v. 
Thoinpson, [1908] P. 362; RK. aw Dibdin, (1910) DP. 47. 
716. ——--.)-—SALKELD v JOUNSON (OR JOHN- 

STON), No 119, ate. 

717. -|-—~ The provisions of the several 
public local Acts with respect to the tolls on differ- 
ent cuts, parts of the same canal, might be com- 
pared in order to ascertain the meaning of a clause 
in the Paddington Act, alleged to create exemp- 
tions from toll upon the Paddington cut.—TAME 
v. GRAND JUNCTION CANAL PRopritvrors (1858), 
11 Exch. 736; 25 L. J. Hx. 222; 20 J. P. 629; 156 
EK. R. 1049. 

718. -|-—We have to construe in this case 
a statutory proviso applicable to an assessment 
imposed in terms of the Act of Elizabeth, & I am 
of opinion that the expressions in the proviso were 
intended by the legislature & must be taken to 
have the same meaning which they bear in the 
older statute (LORD WAtTSON).— 'THURSBY  ¥. 











7071. ——- Construction of former Act 
an later Act.J—A term used in a statute 
may be interpreted by the meaning 

ven to it ina prior statute.—OTAaGo 

TAPBOUR BOARD tr. DUNEDIN CORPN. 
(1851), 3. N. ZL. RR. 293 (8S. ©.) —N.Z., 


PART III. SECT. 2, SUB-SECT. 12.—- 
B, (a). 


7141. Wacther court entitled to Took 
alt earlier statute.])—Upon a question 


of construction arising upon a sub- 
sequent statute upon the same branch 
of law it is legitimate to refer to the 
foriner statute.—Re BALDWIN (1891), 
12N. 5. W. L. RR. (L.) 128; 8 N.S. 
W. W. N. 39.—-AUS. 

714 4i. .}-MERCHANTS BANK OF 
canoe v. 1. (1881), 1 Exch. C. R. 1.— 





ce. ——~- A se aearted ie to penal statutes.) 
—It would be stretching the principle 


of construction in pari materia to in- 
clude a penal provision in another Act, 
when the Jegislature has expressly de- 
clared the penalty.—NoOsSEWORTHY vt. 
eye (1885), 7 Nfld. L. HR. 78.— 


d. Appliiation to private d& 
local Acts.) —The rule of construction 
that the terms used in a statute may 
be explained by a reference to the 

in which the satne terms aro 





Part JI].—INTERPRETATION. 


BRIERCLIFFE-WITH-EXTWISTLE (CHURCHWARDENS, 
mre.), [1895] A. 0.32; 64L.J.M.C. 66; 7141. T. 


849; 59 J. P. 180, H. L. 
Annotation :—Refd. Southwark & Vauxhall Water Co. v. 
Hampton U. C., [1899] 1 Q. B. 273. 





719. -J-——R. v. Lyncu, [1898] 1 Q. LB, 61: 
67 L. J. Q. B. 59; 77 L. T. 568; 46 W. R,. 205; 
147. I. BR. 78; 42 Sol. Jo. 83; 18 Cox, GC. CG. 


677; 8 Asp. M. L. C. 368, C. C. R. 

720. ae ae v. ABRAHAMS, No. 2111, post. 

721. -|—RENTON v. Kina (1905), 93 Be Es 
10; 21 7. L. R. 577; 49 Sol. Jo. 552, D. CO. 

722. Reference excluded.]| —At the time 
when 1 Oar. c. 4 was passed the legislature had 
in view both statutes [1 Jac. (c. 9), & 21 Jae. 
(c. 7)], for they refer distinctly to them both ; & 
as they have, after that, directed that in the case 
of a conviction the proof shall be the same as 
required by I Jac. c. 9, I think we are not at 
liberty to construe the meaning to be a reference 
to the 1 Jac. c. 9 as altered by 21 Jac. c. 7 (ABBOTT, 














O.J.).— ht. v. Dove (1820), 3 B. & Ald. 596; 106 
E. KR. 779. 
123. .|— We cannot put any such 


construction on sect. 7 of Civil Procedure Act, 
1833 (c. 42), as to include the statute of Anne, 
when another statute is expressly mentioned ; the 
words are precise & clear & incapable of being 
construed to include any other statute by any 
latitude of construction (LORD ABINGER, C.B.).— 
LANE v. BENNETT (1836), 1 M. & W. 70; 1 Gale, 
368; Tyr. & Gr. 4413; 150 EB. R. 350; sub nom. 
LANE v. CONNELL, 6 L. J. Ex. 98. 
Annotations :-~ Apld. Mather v. Brown (1876), 1C. P 1D. 596. 
Mentd. Ruehmaboyo v, Lulloobhoy Mottachuud (1852), 
5 Moo, Ind. Apn. 234. 


724. —- - Where no ambiguity.] —-It is argued 
that if the terms of this statute be doubtful, it 
ought to be construed by analogy to various other 
statutes cited on the part of pltf., in which a 
bituilay provision as to the appointment of officers 
has been made 3; & 1m all of which it. is urged, that 
whenever it is intended there should be a power 
of revocation of disnussal, such power is expressly 
reserved by the Act, or the appointivent itself is 
directed to be made during pleasure only. his 
kind of argument is well founded only in those 

cases where the construction of the statute 1s 
doubtful or obscure (per Cun.).—- SMYTH v. LATHAM 
(1833), 9 Bing. 602; 1 Cr. & M. 5175 3 Tyr. 509; 
3 Moo. & 8.251; 2. J. Mx. 2413; 131 HK. RR. 773, 
Tix. Ch. 

Annotation : —Refd. Hill « It. (1854), 8 Moo. P. C. GC. 138. 

725. .}-~ The duty of the ct. when 
called upon to construe an Act of Parliament. is, I 
conceive, to read the Act: itself & if its language is 
clear to give eflect to what the legislature has said. 
Jt is to my mind proper to refer to earlier Acts 11 
part materia only where there is ambiguity (Lonp 
RUSSELL, C.J.). —R. v. ae eek [1895] 2 Q. B. 














G1; 64 1. 7. M. C0. 202; 73 1. 1. 3845; 59 J. P. 
327; 43 W. R. 603; 18 Cox, C. C. 181, D.C, 
726. .] — The words of the sect. not 


being ambiguous should not be interpreted by 
reference to previous legislation upon the subject. 
—OUELLETTE Vv. oy PACIFIC Ry. Co., [1925] 
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sub nom. OULETTE v. CANADIAN PACIFIC Ry. Co., 
133 L. T. 108, P. C. 

727. Whether court entitled to look at later 
statute.|—I must give the best interpretation to 
the Act that I can & not allow the sect. in the later 
Act to induce me to give to it a larger construction 
than it ought to bear having regard to the section 
of the earlier Act) (CHARLES, J.).—CHOLMELEY 
Scuoor, WicHaate (Wanpens & GovERNORS) t. 
SEWELL, [1894] 2 Q. B. 906; 683 L. J. Q. B. 820; 
717. T. 88; 58 J. P. 591; 10 R. 8683 sub nom. 
CHOLMELEY’s Scyuoon, HiGHGATE (WARDENS) tv. 
Nicuoison, 10 T. L. BR. 509. 


Annotations; Refd, Imray v. Oukshette, [1897] 2 Q. B. 218. 
Mentd. Ewart v. ae or, ous) 1 Ch. 499; West v. Gwynne 
C(IQL1), 80 L. J. Ch. 


728. Control of latel statute by preamble of 
earlier— Later statute aiding application of earlier 
one.|—Though the preamble of one Act may 
appear to be directed agamst a particular evil, & 
though another Act may be passed to aid its 
application, the enactments of the second Act are 
not necessarily to be confined to the special pur- 
pose which seemed to be the particular object that 
the first had in view. Its own words must be con- 
sidered as explaining & defining its objects & its 
means.—CoOPrLAND v. DAvigEs (1872), 1. R. 5 Li. LL. 
358 ; 21 W. R. 1, IT. I. 
nnotation :—Apld. Gavan v. Wright (1886), 3 T. I. R. 137. 


(b) Construction as One Body of Law. 


729. General rule.|-—There is such a connection 
between all the statutes concerning leases of eccle- 
siastical persons that they have been taken into 
the construction of one another. ... This course is 
usual in the construction of statutes made tw pare 
materia (HALE, C.J.).— BAYLY v. Murin (1678), 1 
Vent. 244; 86 HK. R. 1643 sub nom. Mun cv. 
Baynies, Freem. K. B. 3403 sub nom. BAILY v. 
Man, 3 Keb. 198. 

Annotations :—Apld. Wallis v. He eon Barn Ch. 272. 
Distd. Lane v. Bennett (1836), 1 M. & W td. Winter 
v. Loveden (1696), 1 Ld. Kaym. 267 ; Vivien v. Blomberg 
(1836), 3 Bing. N. C. 311. 

730. .|— Statutes made in pari materia 
are to be construed one into another.--- WALLIS v. 
Tlopson (1740), Barn. Ch. 272; 2 Atk. 115; 27 
Ir. RR. 642. 

Annotations :—Mentd. Burnet v. Mann (1718), 1 Ves. Rat 


156: Thellusson v. Woodford (1805), 1 Bos. & BP. Rh. 
307; Abrams 7. W ee (1826), 1 Russ, 526; Value v. 


Gilbey, [1907] A, C. 13 

3 Oa eae ) Where there are different 
statutes in pari ubee though made at different 
times, or even expired, & not referring to cach 
other, they shall be taken & constiued together, 
as one system, & as explanatory of cach other 
(Lonp MANSFIELD). 

(2) There is a known distinction between  cir- 
cumstances which are of the essence of a thing 
required to be done by an Act of Parliament & 
clauses merely directory. The precise time, in 
many cases, is not of the essence (LorD MANs- 
FIELD).—R. v. LOXDALE (1758), 1 Burr. 445; 97 
E.R. 894. 

Annotations :—.18 to cq) Apld. Re Copeland, Er p. Copeland 


(1852), 2 De G. M. & 914; Stoomvaast Maatsc appy 
Nederland v. Rane & Oriental Steam Navigation 











A.C, 569; 04 L. J.P. 0.1387; 41 T. L. R. 423 ; Go. (1882), 7 App. Cas. 705; Goldsmiths’ Co. v. Wyatt, 
employed in other Acts in part materia 729 ii. ——.}—SrRUcE CREEK POWER 729 v, --—-.]—Whaere a series of Acts 
does not apply to private & local Acts. Co. . Lrp. v. pee (1904), 25 relate to the same subject matter they 
-~-STRACHAN v. THOMSON (1850), 13) CL. LL. T. 23; un B.C. R. 68; 2M. M. are to be read as ono Act.-—SHELWYN 
Dun). (Ct. of Sess.) 272; 23 Sc. Jur. Ce “158.—CAN COUNTY COUNCIL tv. SHEATE (1888), 
ph REO: 729 inn, —-—. }— Re V1 La mesa g ORs eee 

7 Etna (Alta.) (1912), 22 W. ~19; Guam & Aine avers Perens 
PART III, SECT. 2, SUB-SECT. 12..— 7D.1L. RR. 818.~-CA DALE'S Case (1890), 8 N. Z. L. Be 598. 

B. (b). 729 iv. Lea ain aes wDA- ir 


729i. General rule.J—It. vo. Tre 
SHELBY (1895), 5 Exch. C. It. 1.—CAN. —IND. 


SACHARYA (1912), I. L. R. 37 Bom. 231. 


——. /- MDonrnoan v. Bro- 
rae (1869), L R, 40. L. 486.—IR. 
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Sect. 2.—Rules of interpretation: Sub-sect. 12, B. 
(b), (c), (d), (e) & (f).] 
1907] 1 K. B. 95. Distd. Nichol v. Fearby, Nichol _v. 
tobinson, [1923] 1 K. B. 480. As to (2) Refd. 
Southampton Dock Co. v. Richards, Same v. Arnctt 
eee 1 Man. & G. 448; Howard v. Bo on (1877), 
P, D. 2038. Generally, Mentd. R. v. Newell (1791), 4 
Term Rep. 266; RR. v. Morris (1792), 4 Term Rep. 550; 
Barre v. Digby (1805), 1 Bos. & P. N. R. 281; Walsh v, 
Sonthworth (1851), 16 L. T. O. S. 391. 
732. This Act... the Certificate 
Act... ought to be considered ae aa being in 
pari materia (LORD MANSFIELD).—R. v. SHENSTON 
(INHABITANTS) (1759), Burr. S. C. 474. 
Annotations :—Apld. R. v. Croft (1819), 3 B. & Ald. 171. 
Mentd. Rt. v. Halsham (1831), 9 L. J. O. 8. M. C. 93. 


783. 





J—R. v. Hornnanp Patmer, No. 479, 


ante. 
734. ——.]—Both statutes are made in pari 
materia; & whatever has been determined in the 


construction of one of them is a sound rule of con- 
struction for the other (BULLER, J.).—R. v. MASON 
ee) 1 Leach, 487; 2 Term Rep. 581; 100 E.R. 


Annotations :—Mentd. R. ». Hunter (1796), 2 Leach, 624; 
R. v. Tomkins (1807), 8 East, 180; RB. r. Porratt (1814), 
2M. & 8. 379; O’Connell v. R. (1844), 11 Cl. & Fin. 155; 
R.v. Duffy (1819), 4 Cox, GC. ©. 294 ; Heymann v. R. (1873), 
L. R. 8 Q. B. 102; RR. v. Goldsmith (1873), L. R. 20. CG. RR. 
74; White ». lt. (1876), 13 Coa, C. C. 318; Bradlaugh v. 
MN. (1878), 3 Q. B. D. 607. 


735. -|—This statute being made in pari 
materia, ought to receive a similar construction 
(LAWRENCE, J.).—R. v. St. JOHN MADDERMARKET, 
NoRwIcH (CHURCHWARDENS) (1805), as reported 
in 2 Smith, K. B. 270. 

736. .| — GRAHAM v. Russet (1816), 3 
Price, 227; 5M. & S. 498; 2 Marsh. 561; 146 
EK. R, 244, Ex. Ch. 

Annotation :—Refd. He Daintrey, Er p. Mant, [1900] 1 


Q. B. 546. 

737. .|— The statutes of 8 & 9 Will 3 
(c. 11) & 18 & 14 Car, 2 (c. 12), 6. 1, are en pari 
materia & must receive a similar construction. - - 
R. v. Crorr (INHABITANTS) (1819), 3 B. & Ald. 
171; 106 EK. R. 625. 


Annotalion :—Retd. R. v. Corfe Mullon (1830), 9 L. J. O. 8. 
M. C. 19. 


738. .J—All the Ct. of Requests’ Acts are 
in pari materia, & they must all reccive a similar 
construction.—SHADDICK v. BENNETT (1825), 4 
es C. 769; 7 Dow. & Ry. K. B. 229; 107 E.R. 
1246. 


Annotations :-—-Mentd. Baddley v. Oliver (1832), 1 Cr. & M. 

219; Fairbrass v. Pottit (1844), 12 M. & W. 453. 

739. |—R. v. TAUNTON Sr. James (IN- 
HABITANTS), No. 66, ante. 

740. -}—(1) Ancient statutes are to be 
construed with reference to the state of things at 
the time of their passing. 

(2) It is a rule that several statutes on the same 
subject are to be read as one statute. —M‘ WILLIAMS 
v. ADAMS (1852), 1 Macq. 120, H. L. 


Annotation :--Generally, Mentd. Jack v. Isdale (1866), L. Ri. 
Idec. & Div. 1. 





























741. -|—MILLER v. SALOMONS, No. 273, 
ante. 

742, ———.]—Moonrk v. SHEPHERD, No. 36, ante. 

743. ——--.|—CHORLTON v. Linas, No. 151, anie. 

744, -|—(1) These statutes are to be read 


& construed together as being in pari materia. 

(2) Where a statute inflicts a penalty for not 
doing an act provided for, the penalty enacted 
implies that there is a legal conipulsion to do the 
act in question, & this principle is not affected by 
the fact that the penalty has a particular destina- 
tion. -- Repparsrv. ALLAN, THE LLBERNIAN (1872), 


STATUTES. 


L. R. 4 P. GC. 611; 9 Moo. P. C. OC. N.S. 840; 42 
L. J. Adm. 8; 271. T. 725; 21 W. R. 276; 1 
Asp. M. L. C. 492, P. C. 

745, ——.|—It is to be observed that those 
two Acts are to be read together by the express 
provision of the 7th & concluding sect. of the 
amending Act; & thercfore we must construe 
every part of each of them as if it had been con- 
tained in one Act, unless there is some manifest 
discrepancy, making it necessary to hold that the 
later Act has to some extent modified something 
found in the carlier Act (LORD SELBORNE, C.).— 
INTERNATIONAL Bripek Co. v. CANADA SOUTHERN 
Ry. Co., CANADA SOUTHERN Ry. Co. v. INTER- 
NATIONAL BribGE Co. (1883), 8 App. Cas. 7238, 
PoC, 

Annotations :—Apld, Ie Kedwell & Fiunt, [1911) 1 K. GB. 
797; Hartv. Hudson, [1928] 2 K.B. 629. efd. Cholmeley 
School v. Sewell (1894), 58 J. P. 591. Mentd, Rickett 
Smith v. Mid. Ry., Derbyshire Silkstone Coal Co. v. Same, 
Grussmoor Co. v. Same, [1896] 1 Q. B. 260, 

746. Apparent contradiction in series of statutes 
—Reconciliation by departure from ordinary mean- 
ing of words.|—It was said that if construed 
according to their ordinary grammatical construc- 
tion they [the words] would practically contradict 
other sects. in a series of Acts of Parliament... . 
If it had been found that reading them in their 
ordinary sense they would contradict some other 
enactments, but that reading them in a sense in 
which, though not their ordinary sense, they were 
reasonably capable of being read, they would not 
contradict such other enactments, then I agree 
that they should be read so that all the enactinents 
should be read together without contradicting 
each other (Bretrr, M.R.).-—-h. uv. TONBRIDGE 
OVERSEERS (1884), 138 Q. B.D. 330; 5837. J. Q. B. 
488; STL. T. 179; 83 W. RR. 2, C. A. 

Arata saat Ite Plymouth Corpn. & Walter, [1918] 

eo OOF, 

Interpretation of colonial statute.|-—Sec DEPEND- 
ENciI“S, Vol. XNVITL, p. 465, No. 317. 


(c) Where Same Words Used. 

747. Same meaning to be given.]-~—lt. 2. TAUNTON 
St. JAMES (INHABITANTS), No. 66, aie. 

748. ——--.}—When we find the expression in 
the sect. which recites that doubts had arisen as 
to the construction of the former Acts, & as to the 
extent of the exclusive privilege, we think it 
amounts to a legislatibe declaration, that the 
words in the former statutes, are to be construed 
in the sense which the same words import at the 
time when the new statute speaks (TINDAL, C.J.). 
—BANK OF ENGLAND v. ANDERSON (1837), 3 
Bing. N.C. 580; 2 Keen, 328, 365; 2 Hodg. 204 ; 
4 Scott, 50; G6 L. J. CG. PP. 1583 1 Jur. 9; 132 
EK. R. 538. 

Annotations :—Mentd. Bank of England v. Booth (1837), 2 
Keen, 466; Booth v. Bank of Kngland (1840), 6 Bing. 
N. CG 415; Maclae v. Sutherland (1854), 3 MH. & B. 1; 
Lucas v Roberts (1855), 3 C. L. R. 987; Austria v. Day 
(1861), 3 De G. FF. & J. 217. 


749. ———-.|—The same construction should be 
put on similar provisions in the Bankrupt & Insol- 
vent Acts, & the express words of a statute may 
be contracted & confined to meet the mischicf 
contemplated by the Act (per Cun.). -—JACKSON v. 
BURNHAM (1852), 8 Exch. 1733; 22 L. J. Ex. 13; 
20 L. T. O. 8. 129; 155 HK. R. 1307. 


Annotations :-—-Mentd. Stanton v. Collicr (1854), 23 I. J. 
Q@. B. 116; Brearey v. Kemp (1855), 3 C. L. R, 1259. 


750. .|—I think that, when a construction 
has been given to the saine words in a former 
statute, such construction ought to be adhered to ; 
if any departure from previous «decisions takes 
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7W47i. Same meaning to be given. }—-KepvIE v. SOUTH CANTERBURY Dairy Co. (1907), 26 N. Z. L. BR. 522.- -N.Z. 


Parr Il].—Inrerprertation. 


place, it ought to be upon express words (Martin, 

B.).— JAMES v. COCHRANE (1854), 9 Exch. 552; 

22 L. T. O. 8. 290; 2 W. R. 267; 156 EB. R. 236. 

Fees . i 

ances RAM Paes, Total 08D, U1 Exh 
Castrique v. Imrie (1861), 10 C. B, N. 8. 340; Wheatley 
v. Westminster Brymbo Coal Co. (1869), L. R. 9 Eq. 538; 
Eee ont ys Government v. Duff Developwent Co., (1923) 
751. .|—Our duty is to interpret the views 

of the Icgislature, & if the legislature in one Act 

has used language which is admittedly ambiguous 

& leads to question, & in a subsequent Act uses 

language which proceeds upon the hypothesis that 

a particular interpretation is to be placed upon the 

earlier Act, I do not think that judges have any- 

thing to do except to read the two Acts together, 

& say that the legislature has acted as its own 

interpreter, & put a clear interpretation on the 

earlier Act (Sik FRANCIS JEUNE, P.).—-A.-G. «. 

CLARKSON, [1900] 1 Q. B. 156; 69 L. J. Q. BSI; 

Sil. T. 617; 48 W. RR. 216; 167. 1. Ro 51s 44 

Sol. Jo. 74, C. A. 

Annotations .—Apld. Cape Brandy Syndicate v I. Ro Comrs., 
[1921] 2 K. B. 403. Distd. Dewhurst 7. Salford Gide. 
f1925] Ch. 655. Consd. Ormond Investment Co. v. 
Betts, [1928] A. C. 1438. Refd. A.-G. for Victoria 2. 
Melbourne Corpn., [1907] A. C. 4169; Be Ryder & Stead- 
man’s Contract, [1927] 2 Ch. 62. Mentd. 7te Lewis, 
Lewis v. Sinith (1900), 43 W. R. 4203; Jee St. Albans, 
Loder v. St. Albans (1900), 49 W. Ry. 74. 

752. —--— Unless contrary intention appear.) — 
Mensey Docks & ITARBouR BOARD v. CAMERON, 
Jones v. Mirsky Docks & ILARBOUK Boarpb, 
No. 1706, post, 

753, ----- --—.|—When a legislature has used 
the sume words in a smular connection im two 
statutes it may be presumed in the absence of any 
context indicating a contrary intention that the 
same meaning attaches to the words in the later 
as in the earlier statute.—LENNON v. GIBSON & 
Howrs, lrp., [1919] A. C. 709; S81. J. PLC. 
108; 121 L. T. 406, B.C. 





(da) Where Different Words Used. 

754. Whether different effect intended.}-— In 
sect. 24 we have ‘ having in possession or Convey- 
Ing In any mnanner anything,’ whereas the words 
In sect. 66 of the prewious Act were “ having or 
conveymg.” I think. however, that the two ex- 
pressions were intended to mean the same thing 
(BLACKBURN, J.) ITADLEY v. PERKS (1866), as 
reported in L. R. 1 Q. B. 444; 7 B. & 8S. 875. 
4Annotatin :—-Reld. Rv. Whitley (1867), 31 J. P. 565. 

_ 155. -}—When the legislature, in legislat- 
ing in part materia & substituting certam pro- 
visions in that Act for those which existed im the 
carher statute, has enturcly changed the language 
of the enactment, it must be taken to have done 
so with some intention & motive (COCKBURN, 
C.J.).—R. v. Prick (1870), L. Rh. 6 Q. B. 411; 34 
J.P. 7903 sub nom. Rev. Prick, Le p. LOVIBOND, 
22 La P12: 

Annotations ;—Refd. R. v. Holl (1881 

Mentd. !t.v. Hulmo (1870), 35 J. 


Wilkinson (1878), 3 App. Cas. 355 
(1889), G1 L. 'T. 837, 





, 7 Q. BD. 575. 
>, 54, Armytage ov. 
Preece v. Harding 


-.] — DICKENSON v. FLETCHER, No. 
1551, post. _ 
757. —~--.|}—Re Whiuur, Ne p. ARNOLD 
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(1876), 3 Ch. D. 70; 45 L. J. Bey. 180; 35 L. R. 

21; 24 W. R. 977, C. A. 

Annotations :—Retd. He O’Shea's Settimt., courage : 
O’Shea, [1895] 1 Ch. 325. Mentd. Re Gibson, Lr p. 
Bolland (1878), 26 W. R. 481. 

758. |—Coming to the later Act we find 
that the language of the sect. is in a very important 
respect different... . Can we say that the new 
sect. which contains (these additional words] 
means the same thing as the old sect. where they 
were omitted. ... I cannot help thinking... that 
those words were advisedly inserted (LORD EsHrr, 
M.R.).—Rerp v. Nurer (1890), 24 Q. B. D. 669; 
50 J. J. Q. B. 811; 62 L. T. 685; 54 J. P. 509; 
38 W. BR. 621; 17 Cox, C. ©. 86, D.C. 

759. Prima facie inference of different 
intention.|—I quite agree that where a variety of 
language is found in several Acts of Parliament in 
pari materia, primd facie the inference is that the 
legislature had a diflerent meaning, but that does 
not of necessity follow (Bayuiy, J.).—R. v. Hast 
TEIGNMOUTIL (INHABITANTS) (1830), 1 B. & Ad. 
244; 95. J. O. S. M. C. 24; Pratt, 187; 109 
KK. R. 778, 

Annotation :— Mentd. I. v. Shaw (1848), 12 Q. B. 419. 
760. ——.]—When the legislature change 

the. words of an enactment, no doubt, 16 must be 

taken prima fac that there was an intention to 
change the meaning of the enactinent. This how- 

ever is not necessarily so (BLACKBURN, J.).—R. v. 

Burrre (1870), L. R.1 C20. R. 248; 397. 5. Me CO. 

115; 220. 'T. 728; 34 J. Pp. 565; 18 W. 1. 956 ; 

11 Cox, C. C. 566, GC. GC. RR. 

wfnnotation .—Reld. hi. v. ttridge, {1909} 2 K. B. 24. 











(e) Reference to Repealed Statutes. 

761. Whether repealed statute may be referred 
to.] --A repealed statute ae pari materia with an 
existing one may properly be referred to for the 
purpose of construing the lalter.—J/?e COPELAND, 
hep. COPELAND (1852), 2 De G. M. & G. 9145 22 
lL. J. Bey. 17; 20 L. T. O.S. 286; 17 Jur. 121; 
1W.K.9; 42 FB. R. 1129, L. JJ. 

762. ---—.|—-BRADLAUGH v. CLARKE, No. 112, 


ante. 


(f) Reference to Later Statutes. 

763. When later Act can be referred to.| - 
Tlere there is a subsequent Act of Parliament in 
smmular words, but with a provision superadded, & 
when we find two Acts on the subject, both 
affirmative, with something superadded to one, 
we inust look to both & see how the object of the 
legislature can beeliectually carried out (MARTIN, B.). 
—Re Baker (1857), 2 H. & N. 219; 157 K. 
92; sub nom. La p. BAKER, 26 L. J. M. C. 155 ; 
291L.T. O18. 218; 3 Jur. N.S. 937; 5 WLR. 661. 
Annotations :-—Mentd. Re Smith (1858), 3 I. & N, 227; 2. 

vw, Youle (1861), 6 WE. & N. 753; Unwin «. Clarke (1866), 

Lh. lt. 1 Q. B. 417; Zee Arthers (1889), 22 Q. B.D. 355; 

James v. Kvans (1897), 77 L. T. 78. 


764. -——.| ~The learned judge was not at 
liberty to use the rule of evidence introduced by 
that subsequent statute [5 & 6 Wil. 4, c. 60] 
as applicable to the case before him (per Cun.).-- 
CASANOVA v. R., THe RicAkRDO SCHMIDT (1866), 
I. R. LP. CG. 268; 4 Moo. P.O. OC. N.S. 1215 36 
lL. J.D. C2. 383 16 i. R. 262 3 sub nom. CASSANOVA 
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761i. Whether repealed statute may 761 iii. ——.)—BALESWAR BAGARTI 763i. When later Act can be referred 


be referred to.j—Acts relating to the 
samo subject though repealed muy 
be referred to for the purpose of giving 
® construction to similar words in tho 
saa aa Act.—ir p. LUGRIN (1875), 
16 N. B. R. (3 Pug.) 125.—CAN. 

761 ii. —-——.]}—CraIN v, COLLEGIATE 


761 jv. 





 BuaGaRaTiIW Das (1908), J. 1. R 
35 Cale. 701; 12 C. W. N. 657.—IND. 
~}— THOMSON 4. 
COLLIERY Co., (1912) 8. C, 212.—-SCOT. 


761 Vv. ——.J]—Suaw tt. 
(1858), 9 I. Cc. L. Ih, 214.—IR. 


to.}—ParK v. LONU (1907), 7 W. LL. R. 
309; 1 Sask. L. Wt. 31.—GAN. 

763 a1. .)—A prior statute may 
operate upon the provisions of a subse- 
gant ohne, without express words.—- 
a PERRIN (1842), 2 Dr. & War. 147.-~- 





Bent 


RUDDIN 
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Sect. 2.—Rules of interpretation: Sub-sect. 12, B. 
(1), & C.; sub-sect. 13, A.] 


v. R., Re Tue Ricarpo Scumipt, 12 Jur. N. 8S. 
895; 15 W. R. 236, P. CO. 
Annotations—Mentd. R. v. Casaca 

dte Letters Patent No. 139207, 

2 Ch. 53, 

765. Ambigulty.] --~I quite agree that 
subsequent legislation, if it proceed upon an errone- 
ous construction of previous legislation, cannot 
alter that previous legislation ; but if there be an 
ambiguity in the earlier legislation, then the subse- 
quent legislation may fix the proper interpretation 
which is to be put upon the earlier (LORD STERN- 
DALE, M.1.).—-CAPE BRANDY SYNDICATE v. INLAND 
REVENUE Comrs., [192L] 2 K. B. 4083; 90 L. J. 
K. B. 461; 125 1. '%. 108; 37 1. TR. 402; 65 
Sol. Jo. 377; 12 Tax Cas. 358, GC. A. 

Annotations :-—Consd, Ormond Investment Co. +. Botts, 
{1928] A. (. 143. Mentd. IT. R. GComrs. vr. Newcastio 
Breweries (1926), 95 L. J. K. B. 936; Nesbitt v. Mitchel! 
(1926), 11 Tax Cas. 211; Devon Mutual §.S. Insco. 
Assocn. v, Ogg, (1927), 138 Tux Cas. 184; Rees Roturbo 
Development Svudicate v. Ducher, Same vr. 1. R. Comrs. 
(1928), 13 Tax Cas. 306. 

766. -|—In cases where there is an 
atmbiguity, a real difliculty of interpretation, 1b is 
a Jegitimate method of determining what Parlia- 
inent has done, to see what Parliament says subse- 
quently, either definitely or by implication, that 
it had previously done (NARGANT, L.J.).—ORMOND 
INVESTMENT (Co. v. Bers, [1927] 2 K. B. 8263; 96 
L. J. K. B. 6313; 137 1. T. 142; 138 Tax Cas. 400, 
CG. A.; on appeal, [1928] A. C. 148, H. I. 


1880), 5 App. Cas. 548; 
Carbonit Akt., [1924] 











C. xpress Incorporation, 

767. Effect of incorporation —- Provision of 
earlier Act extended.|--ANon. (1310), Y. B. (vi. 
Sel. Soc.) 4 Edw. 2, 3, 4. 

768. Whether applicable to both general 
& special powers & provisions— Special provisions— 
Right of appeal.|——The fair construction then to be 
put upon this Act ...seemsto be this: that all the 
general powers & provisions given & made in Acts 
in pari inateria shall be virtually incorporated into 
this, but that such provisions as are always con- 
sidered as special provisions shall not. The power 
of appealing from the judgment of the justices 
seems to be of this kind & does not attach without 
being expressly given (AsHURST, J.).—R. ov. 
SURREY JJ. (1788), 2 Term Rep. 504; 100 KB. RR. 
271. 

Annotations :-—Consd. R. v. Badcock (1845), 6 QB. 787; 
R. v. Otto Monsted, [1906] 2 Kk. B. 456. Reid. R. vu. 
St. Leonard's, Shoreditch (1849), 13 Q. B. 964; Rev. 
Surrey JJ. (1869), 18 W. R. 166. 

769. ——— Exemption from liability 
for nuisance.|—VPltfs. were the owners of clectric 
cables which had been laid under certain public 
strects. Defts. were the owners of hydraulic mains 
which had been laid under the same strects under 
statutory powers. These mains burst in four 
different places, in each case damaging pltfs.’ 
cables. The bursting of the mains was not due 
to any negligence on the part of defts. Two of the 
mains which so burst had been laid under a private 
Act which did not contain the usual clause pro- 
viding that nothing in the Act should exempt the 
co. from lability for nuisance. The other two had 
been laid under a later Act which did contain such 
a clause. The later Act also provided that the two 
Acts should be ‘fread & construcd together as 
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@ Fffeet of aneorporation — Incor- 
poration of one aection.J—Whero 
statute incorporates a sect. of a former 
statute & directs that it is to apply 
as if certain words were omitted 


771 i. 





therefroin, the incorporated sect. is 
not to be constrned as if such words 
had never existed thercin.—A.-C. v. f 
Smi7H, [19045] 2 T. Rk. 653.—IR. 

Incorporated part becomes 
part of new statute.J~—RapDnA PrRasaD 


STATUTES. 


one Act” :—Held: the effect of the two Acts 
being read together as one Act was to take away 
the privilege which, down to the passing of the 
later Act, defts. had enjoyed, in respect of the 
two first mentioned mains, of not being liable for 
damage done by their bursting in the absence of 
negligence, & consequently in the case of all four 
of the mains defts. were liable as for a nuisance— 

OHARING Oross FELEcTRrIicITyY SUPPLY Co. ». 

Hypravuntic Power Co., [1914] 3 K. B. 772; 88 

Ju J. K. B. 1852; 111 L. 7.198; 78 J.P. 305; 30 

TY. L. R. 441; 12 L. G. R. 807, C. A. 

Annotations :—-Mentd. Goodbody v. Poplar B. C. (1914), 84 
L. J. K. B. 1230; A.-G. v. Corv, Kennard v. Cory (1919), 
88 1.3. Ch. 410; Itainham Chemical Works v. Belvedore 
Fish Guano Co., [1921] 2 A. C. 465; Postmaster-Gencral 
v. Liverpool Corpn. (1922), 92 L. J. K. B. 382. 

770. Incorporation of one section — 
Reference to remainder of Act.|—Where a single 
sect. of an Act of Parliament is introduced into 
another Act, I think it must be read in the sense 
which it bore in the original Act from which it was 
taken, & that consequently 1t 18 perfectly legitimate 
io refer to all the rest of that Act in order to ascer- 
tain what the sect. meant, though those other 
sects. are not incorporated in the new Act (Lorp 
BLACKBURN). —PORTSMOUTH CORPN. ov. SMITH 
(1885), 10 App. Cas. 364; 54 L. J. Q. B. 4785 53 
L. T. 3894; 49 7. P. 676, TT. L. 

Annotations :- Refd, Jowett », Idle T. B. (1888), 36 W. RR. 
530. Mentd. R. ». Burnup (1886), 50 J. P. 5985 Luchards 
v. Kessick (1888), 57 L. J. M,C. 48; Fouwlek v. Croydon 
HS. AL, (1891) 2 Q. LB. 216. 

771. Incorporated part becomes part of new 
Sstatute..—Jte Woop's Hsrate, Ea p. Works & 
Bumvings Comrs., No. 1063, post. 

772. }—By an Act incorporating 
Lands Clauses Consolidation Acts the Metropolitan 
Board of Works were authorised to acquire specified 
land for the purpose of the G. street improvement, 
& to purchase easements over such land. By 
sect. 33 of their Act they were required to sell or 
let specified portions of the land for the construc- 
tion & maintenance of artazans’ dwellings, so that 
the land sbould be cleared of existing houses by 
degrees & @ minimum number of dwellings should 
be provided. By an Amendment Act the Bourd 
were required to devote three plots of land, the 
subject of the G. improvement, to provide a 
minimum number of artizans’ dwellings, & sect, 33 
of the prmcipal Act was repealed with respect to 
the G. improvement :—JIeld: provisions as to 
seling & letting similar to those contained m 
sect. 33 of the principal Act were implied by the 
Amendment Act.—WicGram vr. Fryer (1887), 36 
Ch. D. 87; 56 L. J. Ch. 1098; 57 L. Ty 2555 36 
W. RR. 1003; 38 T. LR. 652. 


Annotations : -~Mentd. Goddard v, Mid. Ry. (1891), 8 Te. RR. 
126; London School Board v,. Suuth, (1805) W. N. 37. 


773. Replacement of section in earlier Act—— 
By section of later Act.]--By 27 & 28 Vict. c. 55, 
it is expressly enacted that the words of the new 
enactment are to be read into 2 & 3 Vict. c. 47, 
in licu of the repealed sect. 

According to the ordinary canons of construction 
the new clause imposing the penalty of 408. should 
be read as part of 2 & 3 Vict. c. 47 (BRUCE, J.).— 
R. v. Hopkins, [1893] 1 Q. B. 621; 62 L. J. M. C. 
57; 68 1. T. 292; 57 J.P. 162; 41 W. KR. 43813 9 
T. 1. R. 294; 387 Sol. Jo. 286; 5 R. 315. 


Annotatwns :-—Retd. Ti. v. Leach, Ex p. Fritchley, (19131 
3 K. B. 40. Mentd. Shields ». Howard (1896), 60 J. P. 
727; Bingley v. Quest (1907), 97 L. T. 394. 














IK Vv. KANIMONIT DASE (1010), 
I. L. R. 38 Cale, 188,.--IND. 
i Whether amendments of 
incorporated statute included.}-—-Mc- 
KENZIF v. JACKSON (1898), 31 N.S. Wt. 
(19 R. & G.) 70.-—CAN. 
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SUB-8ECT. 18.—CONSTRUCTION WITH REFERENCE 
TO PREVIOUSLY ACCEPTED INTERPRETATION 
AND USAGE. 

A. In General. 


Doctrine of contemporanea 
Sect. 9, post. 

774. Effect of previous construction — Over 
long period.|—It cannot. be denied that m some 
cases the plain meaning of an Act of Parliament 
has been changed by a course of judicial decisions, 
each going a little & a little further, so that at 
length the cts. have adopted a construction widely 
different from that which would, but for such 
interpretations, have been put upon the plain 
intent of the words. In all such cases you are to 
take into consideration, not merely the words of 
the Act of Parliament, but the decisions on them, 
which may be said to have been all but imported 
into the words of the Act, so that the Act is to be 
construed with reference to such decisions. Dut 
T am not aware of any case, in which a single 
decision, even of a ct. of competent jurisdiction, 
having before it properly & judicially the matter 
on which if was pronouncing a judicial decision, 
has been held to operate so upon the plain meaning 
of a statute (LokpD CoTrEenitaAM, C.).— WATER- 
FORD’S (I@ARL) CLAIM (1832), 6 Cl. & Pin. 133; 7 
i. R. 648, H. L. 


Annotation :—Mentd. Wensleydalo Pecraugo Case (1856), 8 
State Tr. N.S. 479. 


expositio.]-—Sce 


7175. --]-—MORGAN v. OCrRAwsHAY, No. 
985, post. 
776, — -.|-— Now inasmuch as that 


appears to have been for so long a series of 
years the practice of the judges at the Central 
maunal Ct. & upon all the circuits, we must 
take it as alYording a contemporaneous exposi- 
tion of the cffect of the 10th section of 7 & 8 
Geo. 4, c. 28 (CocKBURN, (.J.).—R. v. Curpusil 
(1867), L. R. 2 Q. B. 38795 36 L. J. M. CG. 703) sub 
nom Rv. Cursusn, Ma p. PAINE, 10 Cox, ©. ©. 
489; sub nom. Re PAINK, 8 B. & S. 319; 15 W. BR. 
T4253 sub nom, Rev. PAINE, 16 L. TL 2823 sub 
oe R.v. MAIDStone JJ., Me p. PAINn, 31 J. P. 
> ary 


Annotations :—Refd, Castro v. LR. (1881), 6 App. Cas. 229; 
li. v. Martin, [1911] 2 K. B. 450. 


777. — ——.] —We do not think the words 
of the statute sulliciently wide to justify us in 
putting a construction upon the statute diferent 
from that which has been entertained for one 
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hundred & sixty years (BLACKBURN, J.).—-Cox v. 
Leiui (1874), L. R. 9 Q. B. 333; 43 L. J. Q. B. 
123; 30 L. T. 494; 38 J. P. 455; 22 W. R. 
730. 

Annotation :—Mentd. Lewis v. Davies, [1914] 2 K. B. 469. 

778. ---..—When you have ambiguous 
Acts of Parliament, 1t 1s an established maxin of 
construction that you can go to the use which 
had been made under the Acts of Parliament which 
you are interpreting by persons who are bound to 
obey them with the view of finding out on which 
side the balance ought to descend, on the ground 
that the use & custom & habit of those who are 
acting under Acts of Parliament aflord some light 
with reference to the true construction, if the con- 
struction 1s ambiguous (BOWEN, L.J.).--WENLOCK 
(BARONESS) v. RIVER DEE Co. (1883), 386 Ch. D. 
675, n.; 57 L. 'T. 402, n., GC. A.; affd. on other 
grounds (1885), 10 App. Cas. 354, H. L. 
Annotations :-—Mentd. General Auction Mstate & Monetary 

Co. mw Sinith, (1891) 3 Ch. 132, Putney Oversocors v. 

L. & S. W. Ry., [18913 1 Q. Bd t0, Balkis Consolidated 

Co. v. Tomlunson, [}R203) A.C. 396, A -G vo. L.C.c., (1901) 

1 Ch. 781; A.-G. uv. De Winton, [1906] 2 Ch 106; Corbett 

oS. & CO. Ry’s. Managing Cominittee, [1906] 2 Ch. 12; 

Amalgamated Soc. of Ky. Servants v. Osborne, (1910) 

A. 0.87. British South Africa Co. v. De Beers Consohdated 

Mines, {1910]) | Ch 354; Re Home & Forcign Investment 

& Agency Co, {1912]) ] Ch. 72: Sinclair v. Brougham, 

11914] A. ©. 398; Jdée Wokinye U, ©. (Basingstoke Cunal) 

Act, 1911, [1914] 1 Ch. 300; A.-G. v. Liverpool Corpn., 

J1922]1 Ch. 211 3; Re Jubilee Cotton Mills, [1923] 1 Ch. 1; 

Deuchar v. Gias Light & Coke Co, [1925] A. C, 694. 

779. ---— .}~- Stat. Limitations was con- 
sidered by the cts. more than two hundred years 
ago, & a certain construction was then put upon 
sect. 4. It as said that that was a construction 
which stramed the language of the statute, & 
which judges, if they were now construing the 
secl., would not now place upon it. I do not: know 
how that may be; it was done two hundred years 
avo, & assuming even that we dissent from that 
construction we cannot possibly now overrule it, 
& therefore, as long as the statute remains un- 
repealed, it must be read as having that con- 
struction placed upon it (Lornp Msurr, M.R.).-- 
SWINDELL v. BULKELEY (1886), 18 Q. B.D. 250 ; 
60 L. J. Q. B. 613; 56T. T. 8835 35 W. R. 189; 
37. L. R. 1838, C. A. 

780. --—.J—The word ‘ dauy” in the 
Act of 1880 [Metropolitan Gas Act] nmoust be con- 
strued literally as including Sundays, & the pre- 
vious practice under that & the carter Acts was 





9 





where from the conterat the ct. is 


T74i. Effect of previous construction 
—-Ovcer long pervod.jJ---1t is ow well- 
settled principle of construction that 
the legislature is presumed to huow 
not only the general principles of 
Jaw but the construction which the 
cts. have put upon particular statutes. 
Nhe principle of construction above 
enunciated is based on the ground that, 
as the legislature knows what the law 
is & hes the power to alter, any mis- 
takes on the part of the judges may 
at once be corrected, & the absence of 
any such correction, specially during 
w long period of time, indicates that 
the cts. have rightly ascertained the 
intention of the legislature. -~ Jo- 
GENDRA CHANDRA Roy v. SHYAM Das 
(1909), 1. 1. R. 36 Cale. 543.—IND. 

T74 iL, ———.] BROWNE v. 
BLAKK (1828), 1 Mol. 368.-—IR. 

g. ——.J—--McKINNonN 0. L&EWTH- 
WAITH (19]4), 28 W. 1. WR. 885; 7 
W.W. 1.25; 20 D. 1 BR. 220; 20 
B.C. i. 55.—-CAN, 

h. --—-..-—-A_ practice which is in 
contravention of the law, even if it 
is the practice of a Wigh Ct., cannot 
eae a ct. in construing an Act of the 
ogislature in a manner contrary to its 











GOBIND NATH 'l'nWaktr (1890), I. L. Ql. 
12 All. 129.--IND. 

k. -} Sri Kk. I. JAGANNADA 
RaATU GARUY, SRI RATAH PRASADA LAO 
Gan (1915), I. L. RR. 389 Mad. 554.— 
N 


1. -]—It is a well settled prin- 
ciple of interpretation that cts. m 
copstrmpg a statute will give much 
welght to tho interpretation put upon 
it at the time of its enactment & since, 
by those whose duty it has been to 
construe, execute & apply it, although 
such interpretation has not by any 
means a controlling effect upon the cts. 
& may be disregardod for cogent & 
persuasive reasons.—MATHERA MOHAN 
SALIA v. KUMARSALIA & CHITTAGONG 
Disrricr Boarp (1915), I. L. It. 43 
Calc. 790.—IND. 

m. - —.]— Although the ct. may 
have held a certam teri in a statute 
to have been used by the legislature 
with a partieunlur meaning. other than 
WH ordimary meaning, looking to the 
eontext in which it was there used, 
this will not prevent the ct. from 
giving its ordinary meaning to the 
same term in a subsequent statute 
dealing with the same subject-matter 





satisfied that the legislature used the 
term in its ordinary meaning in the 
subsequent statute -Re Lanp TRANS- 
FER ACT, 1885, & Puasue Works Act, 
1903 (1905), 25 N. Z,. Li. R, 385.--N. 2, 

n. - J—-Hims ot) OS PANFORD 
(1901), 23 N. 4. L. it, 1061.—N.Z. 

Oo. --—— Where statute substantially 
adopted from Enalish or other Colonial 
staiute.] -COULSON v. O'CONNELL (1878), 
29, P. 341.— CAN. 

p. -- ~J—McCPHERSON vw. R, 
(1882), l Exch. C. 2t. 53.--CAN, 

GSS -J—-PAnkADIS ov. LR, 
(1887), 1 exch. C. R, 193.—CAN. 

r. ~ -—.]— When a colonial 
legislature 1e-enacts an Imperial Act, 
it enacts it as interpreted by the 
Imperial Cta., & a fortiorr by other 
Imperial Acts —LAMB v, CLEVELAND 
(N. B.) (1891), 19 S.C. RR. 78.-—-CAN. 


t. — -—-,}—-In the absence of 
any legislation in force in Quebec lu- 
consistent with the law as acted upon 
in Mugland, & 1n the absence of anv 
evidence of custom & course of busmesy 
to the contrary, the Ct. of King's 
Bench was right in accepting the 
English rulings, because they were 
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not sufficient to justify the ct. in departing from 

that literal construction ; &, accordingly, the gas 

examiners appointed by the London County 

Council were entitled to test on Sundays the gas 

supplied by the co.—LonbDoN CouNTY CoUNCH, v. 

SoutTil METROPOLITAN GaAs Co., [1904] 1 Ch. 76; 

73 J. J. Ch. 136; 89 L. T. 618; 685. P. 5; 52 

W. R. 161; 20 T. L. R. 83; 48 Sol. Jo. 99; 2 

1. G. BR. 161, C. A. 

Annotation :-—Mentd. Salisbury & Fordingbridge Drainage 
District Board v. Southern Tanning Co. (1920), [1927] 
2K. B, 566, 

781. _ -When doubtful words in a 
statute have for a long period been decided in a 
particular sense, we ought not to re-open the matter 
if we can help it. The doctrine interest rei publice 
ut sit finis litium ought in such a case to apply 
(LORD LOREBURN, U.).—ITIANAU v. Euruicn, [1912] 
- : 39; 81 L. J. K. B. 397; 106 L. T. 1, 

782. -|— The construction of a 
statute of doubtful meaning once laid down & 
accepted for a long period of time ought not to be 
altered unless your J.ordships could say positively 
that it was wrong & productive of inconvenience 
(LORD BUCKMASTER).—-~BOURNK v. KEANE, [1919] 
A. C. 815; 89 L. J. Ch. 17; 121 J. U. 426; 35 
T. L. R. 560, IT. I. 3 on appeal from 8. C. sub nom. 
id Kuan, KEANE v. ILoarn, [1918] 2 Ch. 350, 
1, A, 

783. -——-— -—--.]—QuxEBEC Rattway, LIGHT, 
Heat & Power Co. v. VANDRY, No. 2100, post. 

784. --—- Usage founded on circumstances 
—To which defendants not parties.]|—Usage or ac- 
quiescence in a particular construction of a statute, 
founded upon alleged circumstances & practice, 
to which the individual defenders were not partics, 
could not relevantly be admitted as evidence of 
such construction to be binding on those defenders. 
—EWING v. BURNS (1839), Macl. & Rob. 435; 9 
E.R. 160, L. C. 

785. Effect of error.|—There appcars 
to me to be no distinction in fact between the case 
now before your lordships & the case which was 
decided thirty-one ycars ago in the Ct. of Q. B., 
« decision subsequently adopted & universally 
acted upon down to the present time. 

To disturb a decision of that kind we should 
require to be satisfied that there was some cardinal 
error connected with it (LorD FITzGErnaLp).— 
LANCASHIRE & YORKSHIRE Ry. Co. v. Bury 
CORPN. (1889), 14 App. Cas. 417; 59 L. J. Q. Bb. 

















based, not upon any special rule of 
Enghsh law, nor upon any cireum- 
stances of a local character, but upon 
the broudcst considcrations of the 
nature of the position in the exigencies 
of business (SIR A. WIILSON).—VRE- 
FONTAINE t. GRENIER, [1907] A. C. 
L013; Cy. &., [1907] A. C. 222.—CAN. 


a. -]— Where a statute 
of one province is founded upon & 
adopted from ao statute of another d. 
province, the former statute sbould 


province, 


regard to 


TRUST Co. 0. 











highest appellate ct. 
& the legislature 
province has made amendments with 
other mutters only, 
legislature of this 
presumed to have 
uccept the interpretution.—SkCURITY 
STEWART 
W.W. 2K. 7093 39D. L. Tt. 801; 12 
Alta, L. R. 420.—CAN. 


-——.)—Where a Canadian 
enactment is tuken from an Iinglish 


STATUTES. 


85; 61 L. T. 417; 54 J. P. 197, H. L.; affy. 
S.C. sub nom. Bury Corpn. v. LANCASHIRE & 
YORKSHIRE Ry. Co. (1888), 20 Q. B. D. 485, 


notations -—Mentd. West Lancashire R. C. v. L. & Y. 

a (1903), 72 Ly. K. B. 675; A.-G. & Dorbyshire County 
Council v. Midland Ry. (1908), 99_L. T. 961; Maccles- 
field Corpn. v. G. C. Ry., (1911] 2 K. B. 528. 


786. .|—I am sensible of the 
inconvenience of disturbing a course of practice 
which has continued unchallenged for such a 
length of time & which has been sanctioned by 
such high authority. But if it is really founded 
upon an erroneous construction of an Act of Par- 
hament, there is no principle which precludes your 
Lordships from correcting the error (LORD MaAc- 
NAGHTEN).—HAMILTON v. BAKER, THE SARA 
(1889), 14 App. Cas. 209; 58 L. J. P.57; 61 L. T. 
26; 388 W.R. 129; 57. L. R. 507; 6 Asp. M. LC. 
413, H. L. 

Annotations : -- Apld. Winstanley tv. North Manchester Over- 
seers, [1910] A. ©. 7; West Kent Main Sewerage Board 
v. Dartford Union Assmt. Com., ete., [1911] A. C. 171. 
Refd. Morgan v. Castlegate 8.8. Co., The Castlegate, [1893] 
A. G 838: The Onenta, [1891] VP. 271. entd. ‘The 
Orchis (1890), 59 L. J.P. 313 The Mecca, [1895] BP. 95 5 
The Ripon City, [1897] P. 226, The Veritas (1901), 70 
L.J.P.75: The Tagus, [1903] P. 44, The Britush Trade, 
[1924] P. 104. 

787. -—— ———.]—I'v adhere to the ad- 
mitted error after 1t is shown, as it has been shown 
in this case, that the old & vicious principles are 
unworkable, & must in their practical application 
multiply anomalics & perpetuate injustice, would 
be, as Lory MAcCNAGHTEN has in LZamulton v. 
Baker, No. 786, ante, pointed out ‘to give the 
eflect of legislation to a decision contrary to the 
intention of the legislature, merely because it has 
happened, for some reason or other, to remain 
unchallenged for a certain length of time ’’? (LORD 
ATKINSON).—Wesr Kint MAIN SEWERAGE BOARD 
v. DARTFORD UNION ASSESSMENT COMMITTER & 
DARTFORD, CRAYFORD, & BEXLEY OVERSEERS, 
fI91L1P A.C. 17h; 801. 5. K. 2B. 805; 104 1. T. 
357; 75 J. P. 305; 55 Sol. Jo. 863; 0 L. Gh. 
511; Konst. & W. Rat. App. 168, TL. LL. 


Annotations :—Mentd, Port of London Authority rv. Orsett 
Assossinent Committee (1920), 89 L. . K. BL. ASE; 
Kingston Unien v. Motropolitan Water Board, [1926] 

C. 333i. 














788. ---— Ambiguity in meaning.]-—No 
amount of subsequent user will control the plain 
incaning of an Act of Parliament; but where the 
meaning is not plain, a continuous user, extending 
over many years, may be called in aid to show what 
the true meaning 1s..—DUBLIN CoRPN. v. TRINITY 
COLLEGE (1903), 838 L. 'T. 305, TL. L. 





of that other 230,—-CAN. 


of this -MERCANTILE BANK 


g. 
or Inpia, Lip. v. MADRAS OFFICIAL 
ASSIGNEK (1016), I. L. R. 39 Mad. 
250.—-IND. 


the 
wvovince may be 
econ satistied to 
h. -]—BILLIMORIA 1. DE 
L1918) 1 Souza (1926), LT. L. R. 8 Lah. 549.- 
IND. 
k. .)}— I. (Moore) vz. 
BENNETT, [1921] 2 I. Kk. 134.—IR. 
———,J—Semble : where the 


leceive the construction placed upon 
the latter statute by the cts. of 
the latter province.—CAMBRIDGE  v. 
SUTHERLAND (1914), 8 Alia. L. R. 25; 


28 W. 1. It. 805; 7 W. W. . 1219, 
20 D. L. Ik. 832.—-CAN. 
b. ]— McMILLAN v. 


cB (Alta.), (1917] 3 W. W. RR. G14; 
37 D. L. R. 242.—CAN. 


? -]--Where an act of 
another province, for a long period of 
time since ity adoption by this province, 
has received an interpretation by the 





cnactment it should be interpreted in 
the light of long-standing Hnglish 
decisions upon it, recognised at the 
time of its adoption, especially if they 
are still recognised as binding -— 
RusLeR v. ALBERTA NEWSPAPEIs, LTD., 
GARNLT v. IDEM (Alta.), [1919] 2 
W. W. RR, 326.—CAN. 


6. -.J VASKLENAK 0. 
BAHLLUNAK (Alta.), [1922] 1 W. W. It. 
483.---CAN. 


—-~- Re 


f. - J MACKENZIE, 
[1927] 4 LD. L. R. 825; 


610. L. HR. 


South African Legislature passes an 
Act in the same terms ars an Imperial 
Statute, & the latter has been authorita- 
tively construed by a ct. of appeal in 
Kngland, the South African cts. will 
incline to follow such construction, 
but where such ct. of appeal has 
erafted a gloss upon the Janguago of 
the Legislature, the South African cts. 
Inust exercise an unfettered Judgement 
in cases not strictly covered by the 
ruling of the Privy Council. -- BEUKES 
vy. KnNiauiTs DerEr, LTp., [1917] 
T. B.D. 683.—S. AF. 


Part JI].—INTERPRETATION. 


B. Re-Enactment in Same Terms. 


789. Presumption in favour of similar inter- 
pretation.|—-RUCKMABOYE v. LULLOOBHOY Morrt- 
CHUND, No. 331, ante. 

790. -]—As the statute... was re-enacted 
in ipsissimis verbis after this construction had so 
long been put upon it, this construction must be 
considered to have the sanction of the Legislature 
(LORD CAMPBELL, C.J.)—MANSELL v. R. (1857), 
Si. & B. 54; 8 State, Tr. N.S. 831; 26 L.3.M.C. 
137; 21 J. P. 309; 3 Jur. N.S. 558; 5 W. R. 
554; 120 E.R. 20; on appeal, 8 ii. & B. 85, Ex. 
Ch. 

Annotations :—-Mentd. Ie Anderson (1861), 7 Jur. N.S. 122; 
Re Fernandes (1861), 6 H. & N. 717; AR. uv. Giorgetti 
(1865), 4 FL & F. 5463) R. ». Winsor (1865), 10 Cox, GC. C. 
276, Levinger v,. It. (1870), L. R38 PL. GC. 282, 

791. —-—.]—CorrE v. Dourrry, No. 400, ante. 

792, ———.|—GOLDSMID v. HAMPTON (1858), 5 

1BLN.S8S. 943 273. 0. C. P. 286; 31 L.T. 0.8. 

248; 4 Jur. N.S. 1108; 6 W.R. 768; 141 E.R. 

37. 

Annotations :—Refd. Reed v. Wiggins (1862), 13 C. B. N.S. 
220. Mentd. Keoves vr. Hawkes (1861), 6 L. T. 53. 

793. -|—The language of this latter statute 
is the same, mulafis mulandis, as that used in the 
statute of James, & the object seems to have been 
to add actions upon specialties & some others to 
those mentioned in that statute. It would there- 
fore seem but reasonable that the same construc- 
tion should be put upon the provisions of the latter 
statute as has been put upon the former, so far 
as such a construction may be applicable (Widlrr- 
MAN, J.).—StTunais v. Daren. (1860), 6 H. & N. 
120; 29 I. J. Idx. 4723; 2. 7. 8083 6 Jur. N.S. 
185135 8 W. R. 653; 158 Bb. R. 50, ex. Ch. 
Annotation :—Mentd. Swindell vv. Bulkeley (1886), 18 

Q. B.D. 250. 


794. -|-—That statute [Treason Act, 1795 
(c. 7)] making treasonable the mere compassing, 
etc., of any one of the acts enumerated, did, m 
terms, sanction & embody the received interpre- 
tation of the Statute of Treasons, with which, it 
must be presumed, that the legislature was 
acquainted & which it left undisturbed (WILLES, 
J.).—MubLcany v. R. (1868), L. R. 38 HL. 306, 
Vn ds. 

Annotations -—-Mentd. It. v. Meany (1867). 15 W. IR. 1082; 
Levinger vw. It. (1870), L. RK. 3 BP. C. 2825; =. wv. Parnell 
(1881), 14 Cox, C. C. 5083) Mogul &.S. Co. ». MeGregor, 
(Gow (1889), 23 Q. B.D. 5983; Quinn » Leathem, [19017} 
A.C. 4953 Lt. ev Tibbits, (1902) 1K. B. 77; Giblan v. 
National Amalgamated Labourers’ Union of Creat 
Britain & Ireland, ((903/2 kK. B 600; It. v. Lynch (1903), 
61 W. RR. 619; Tt. v. Braidsford, [1905] 2 K. B. 730, 
Montreal Street: Ry. v. Normandin, (LOL7) A. C. 170; TR. 
v. Casement, [1917] 1K. B. 98; Valentine v. Hyde, (1919) 
2Ch, 1293; Davies v. Thomas, [1920] 2 Ch. 189. 


795. -|—Where a clause in an Act of Par- 
liament which has received a Judicial interpretation 
is re-enacted in the same terms, the legislature 1s 
to be deemed to have adopted that interpretation. 
—Re Carucart, l’x p. CAMPBELL (1870), 5 Ch. 
App. 703; 23 L. T. 280; 18 W. R. 1056, L. JJ. 


Annotations :— Apld. Young v. Gentle, [1915] 2 K. B. 661; 
Colchester Brewing Co. v. Tendring Licensing JJ., {1916} 
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2K. B. 126. Mentd. Crawcour v. Salter (1881), 18 Ch. D. 
30; Bursill v. Tanner (1885), 16 Q. B. D. 1; fe Arnott, 


iex’p. Chict Official Receiver (1888), 60 L. T. 109. 

796. .|—If an Act of Parliament uses the 
same language which was used in a former Act of 
Parliament referring to the same subject, & passed 
with the same purpose, & for the same object, the 
safe & well-known rule of construction is to assume 
that the legislature when using well-known words 
upon which there have been well-known decisions 
uses those words in the sense which the decisions 
have attached to them (JAMES, I..J.).—QGREAVES 
v. VOFIELD (1880), 14 Ch. D. 563; 50 J. J. Ch. 
118; 43 L.'T. 100; 28 W. R. 840, C. A. 
Annotations :~-Apld, Jay v. Johnstone, [1893] 1 Q. B. 25. 

Consd. fe Monolithic Building Co., Tacon +, The Co., 

(1915) 1 Ch. 643; Foster v. G. E. Ry., [1920] 2K. B. 674. 

797. -|—When a case has placed a con- 
struction upon an Act of Parhament, which has 
been again before Parliament, but has not been 
altered, it would be contrary to every rule for the 
ct. to alter that construction (LORD Hsukr, M.W.). 
FoskKET?® v. KAUFMAN (1885), 16 Q. 33. 1). 279 ; 
Colt, 466; 55 L.7.Q.B.1; 54 1.1. 64; 50J3.P. 
484; 34W.R. 90; 27. L. KR. 45, CO. A. 

Annotations :—-Mentd., Dashwood v. Ayles (1885), 16 Q. B.D. 
295; Plant v. Potts, [1891] LQ B. 250; dr p. Baker 
(1892), 62 L. J. Q. 1. 975 Rv, McKellar, (1893) 1 Q. B. 
121; Iureum wv. Hilleary, [1891] 1 Q. B. 579 5 Soutter v. 
Roderick, [1896] LQ. B. 91; Kitehen v. Johnson, [1899] 
rin B. 95, Goodrich v. Great Grimsby, [1902] tl K. LB. 
301. 
798. .|—The Sheriffs Act, 1887 (c. 55), is 

a consolidating Act & does not profess to amend 

or alter the provisions of the Acts consolidated. 

Prima facie, therefore, the same effect ought to be 

given to its provisions as was given to those of the 

Acts for which it was substituted (IfMry, L.J.).— 

MITCHELL, v. SIMPSON (1890), 25 Q. B.D). 183; 59 

L. J. Q. B. 355; 638 L. T. 405; 55 J.P. 365 38 

W. RR. 5653; 6 T. L. 2. 341, ©. A. 

Annotations :—Refd. Gilbert v. Gilbert & Boucher, [1928] 
P.1. Mentd. Re itdye (1891), 68 L. 'T. 762; Des v. T-—— 
(1892), 36 Sol. Jo. 502; 
Johnston v. Watson (1892), 67 L. 
Hands t Andrews, [1893] 2 Ch. 1. 


799. J—Income Tax Sprcran PURPOSES 
Comrs, v. PEMSEL, No. 5638, ale. 

800. - .|—Knowing of that decision [Jl 
patrick v. Kelly (1873), 1. R. 8 Q. B. 337], Parlia- 
ment in 1875 drafted the present Act in the form 
in which they did, & it is only reasonable to sup- 
pose that from their knowledge of the construction 
which the judges had put upon the sect. in the 
earlier Act they could tell what construction the 
judges would be likely to put upon a similar 
section in the Act they were passing. ... (WRIGHT, 
J.).—D yk v. GowERr, [1892] 1 Q. B. 220; 611L. J. 
M. C. 70; 65 L.'T. 760; 56 J. P.168; $ T. L. R. 
117; 17 Cox, C. GC. 421, D.C. 

Annotations :—Mentd. Morris v. Corbett (1892), 56 J. P 


649; Spiers & Pond v. Kennctt, [1896] 2 Q. B. 65 ; Bridges 
v. Griffin, [1925] 2 K. B. 233. 


801. -—~—.]—-There is a well-known principle 
of construction .. . that where the legislature uses 
in an Act a legal term which has received judicial 














Re Watson, dex p. Watson, 
YY. 519; He Simuith, 








U.C. R, 498.--CAN, 


or, WILLIAMS’ | ESTATE) (1908), 6 789 iv. ——.]~BowMan v._ A.-G 
789 i. Presumption in favour of sinvilar C. L. R. 425.—AUS. (B.C.), [1926] 4D. L. Jt. 834.—CAN. 
interpretation.|--The rule that, when 789 ii. ———.}—The rule that when a 


particular words in a statute have 
received judicial interpretation & the 
statute is pubreg ue, repealed & 
re-onacted in Indentical terms, the 
words in the new enactment should be 
construed in the sense previously 
attributed to them by tho cts. has no 
application where tho received inter- 
pretation is not the result of, considered 
decisions upon the meaning of par- 
ticular words, but the mere expressions 
of opinion on a puint not nocessary for 
the decision of the particwar case.— 


stututo has received a construction 
either from long peace or by judicial 
interpretation, is afterwards re- 
enacted in the same terms, the legis- 
lature is deemed to have had that con- 
struction in view tn the re-enactment, 
cannot apply to an Act of tho 
Dominion, where different construc- 
tions are shown to have obtained in 
some of the provinces.— DAVIDSON v, 
lioss (1876), 24 Gr. 22.—CAN. 


789 iii. -}—CRAIN v, COLLEGIATE 
INSTITUTE oF OTTAWA (1878), 43 








789 v. .] -Where a word which 
fs used in one senso in one Act is re- 
enacted in a subsequent Act) which 
repeals the former, then unless there 
is some strong reason to the contrary, 
it must be read jn the same sense in 
the subsequent Act in which it is 
re-enacted. BALAKRISTINUDU ¥. NARA 
YANASAWMY CHETTY (1914), I lL. RR. 
37 Mad. 175.—IND. 


789 vi. ——-.] HAMILTON v. BANK OF 
New ZKALAND (1904), 21 N. ZL. R, 
109.—-N.Z. 
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Sect. 2.-—Rulcs of interpretation: Sub-sect. 18, B., 
C.& D3 sub-secta, 14 & 15.) 


interpretation, it must be assumed that the term 

is uscd in the sense in which it has been judicially 

interpreted (LORD COLERIDGE, C.J.).— Jay »v, 

JOHNSTONE, [1803] 1 Q. B. 25; 67 L. T. 655; 57 

J.P. 215; 9T. L. R. 33; 37 Sol. Jo. 48, D. C.; 

affd., [1893] 1 Q. B. 189; 62 L. J. Q. B. 128; 68 

L.T.129; 57J.P.309; 41 W.R.161; 9T.L. R. 

ye 7 mol Jo: tle ; 4 R. 196, C. A. 
nnotations :—., . Or v. 76; 
Weld v. Petre Gaeeur as ie act ean ie 
802. -}—- Now in 1902 the legislature 

repeated the words which are to be found in the 

Licensing Act, 1872 (c. 94), s. 12; some words 

were added, but the material words are repeated 

almost ipsissima verba. Therefore ... the legisla- 
ture deliberately used the same language which 
had received an interpretation not only of a ct. 
of competent jurisdiction but of a ct. of co-ordinate 
jurisdiction with this ct., & in my view we are not 
entitled at this date to consider the question as if 
it were res integra (LORD READING, C.J.).—YOUNG 

v. GENTLE, [1915] 2 K. RB. 661; 84 1. J. K. B. 

1570; 113 L. T. $22; 79 J. P. 3473 31 TT. §R. 

409; 25 Cox, C. C. 28, D. OC. 

Annotations -- -Mentd. Kiug 7. Sim (1916), 85 L. J. K. B. 
1621; Lewis ev. Dodd, [1919] 1 K. B. 1; Mvans v. Fletcher 
(1926), 1835 LT. 153, 

803. -—-~- .| — LENNON v. 
Tvvp., No. 753, ante. 

804. ---— Presumption rebuttable.] —- MrEnsry 
Docks & TTArnoun Boarp v. CAMERON, JONES 0. 
MrrsrEy Docks & HArsBour Boarp, No. 1706, post. 

805. -|—BARLOW v. TEAL, No. 460, 
ante. 

Consolidating statutes.|—See Part XI., posi. 








GIBSON & FIOWES, 








C. Language Altered in Later Statute. 


806. Whether scope of later statute extended.|— 
If a statute professes merely to repeal a former 
statute of limited operation, & to re-enact its 
provision in amended form, an intention to extend 
the operation of its provisions to classes of persons 
not previously subject to them, is not to be pre- 
sumed as @ necessary inference, unless the intention 
to the contrary is clearly shown.—-Brown v. 
McLACHLAN (1872), L. R. 4 P. CG. 543; 9 Moo. 
pC. CN. S. 384 3; 42 L. J. P.G. 18; 21 W. R. 
277; 17 H.R. 559, PC. 

807. -|—The true rule of interpretation 
where larger words are used in an amending Act 
than were used in the principal Act is that such 
larger words were used intentionally & must have 
a meaning given to them accordingly (lonp 
Esnurn, M.R.).—TURLBATT v. BARNETT & Co., 
[1803] 1 Q. B. 77; 621. J.Q. B.1; 41 W. R. 33; 
37 Sol. Jo. 8; 4 WR. 103, C. A. 

808. -|— The mere fact that somewhat 
different language is used does not necessarily mean 
that different treatment is to be applied (CHAN- 
NELL, J.).—TIOLLIDAY & GREENWOOD, Tip. v. 
DISTRICT SURVEYORS’ Assocn. & DICKSEE, [1914] 
2K. B. 803; 83 L. J. K. B. 1482; 110 L. T. 983; 
78 J.P. 262; 12 L.G. R. 633, D. C. 

Bre :—Mentd. Akers v. Daubney (1915), 13 L. G. TR. 








809. Whether court bound to consider decisions 
on previous Acts.|—I think the proper course is 
to read the sect. of the Act & to ascertain its 
meaning & not to trouble ourselves about decisions 
upon the former Act (JESsEL, M.R.).—Re Toomrr, 


PART III. SECT. 2, SUB-SECT. 13.— C, 


8061. Whether scope of later statute 


extended.|--Where a astatute is re- as al 


enacted in different words & thereby 
becoines susceptible of more than one 
interpretation, it will not be construed 
the provious statute unless 


STATUTES. 


Ex p. BuATBERG (1883), 23 Ch. D. 264; 521. J. 
Ch. 461; 49 5..T. 16; 31 W. R. 906, C. A. 

—, onolithic Building Co., Tacon v, 
oT enaltcnG ny ee a T1913] 1 Ch. 613, Mentd. fe 

Johnstone, Mr p. Abrains (1881), 50 L. T. 184; Sanguinetti 

v. Stuckey’s Banking Co., [1895] 1 Ch, 176. 

810. .|—It is the duty of _the ct. first of 
all to find out what the Act of Parlament under 
consideration means, & not to embarrass itself with 
previous decisions on former Acts when considoring 
the construction of a plain statute framed in 
different words from the former Acts. We have 
first to see what his Act of Parliament says 
(JussEL, M.R.).—Hack v. LONDON PROVIDENT 
Buizpine Socrery (1883), 23 Ch. D. 103; 62 
L. J. Ch. 541; 48 1. T. 2473; 31 W. R. 392, C. A. 


Annotations :—Consd. Municipal Bldg. Soc. v. Kent. (1884), 
9 App. Cas. 260. Refd. Norton ». Countics Conservativo 
Permanent Benefit Bldg. Soo., [1895] 1 Q. B. 246. Mentd. 
French v. Municipal Permanent Bldg. Soe. (1884), 63 
L. J. Ch. 743: Western Suburban & Notting HIN Per- 
manent Benefit Bldg soc. v. Martin (1886), 65 L. J. Q. B. 
382, Walker 7 General Mutual Bldg Soc. (1887). 36 
Ch. D. 777: Ike Knight) & Tabernacic Permanent Bidg. 
Soc., [1891] 2 Q. B. 63; Ze Whiting, Ormond v. De 
Launay, [1913] 2 Ch. 1. 


811. Inconsistency in clauses of consolidating Act 
—Consideration of date of first enactment.]|—When 
you find an inconsistency in the clauses of a con- 
solidating Act it may be proper to look at tho 
respective dates of their first enactment to explain 
that inconsistency (CHANNELL, J.)—H1Icas & 
Hitz, Lrp. v. SrepNEY PoROUGH CoUNCIL, [1914] 
1K. B. 505; 110 L. T. 377; 78 J. P. 1345; 12 
L. G. BR. 395, D. C. 


D. Statutes Applicable to England, Scotland, and 
Treland. 

812. Statutes applicable to England & Scotland 
——-To receive same construction.|—-INCOME TAX 
SrpEcIAL Purposes Comrs. v. Pemsen, No. 563, 
ante. 

813. ——-.]}—Norti Bririsn Ry. Co. v. Bup- 
HIT. Coan & SANDSTONE Co., No. 340, ante. 

814. Duty of English Court of first instance 
——To follow unanimous decision of Court of Session. ] 
—In a case arising on the construction of a statute 
equally applicable to England & Scotland 1t is the 
duty of an English Ct. of first instance to follow an 
unanimous decision of the Ct. of Session.—Re 
TIARTLAND, BANKS v. HARTLAND, [1911] 1 Ch. 458 ; 
sub nom. Re WIXON WARTLAND, BANKS v. TTART- 
LAND, 80 L. J. Ch. 305; 104 L. T. 4905 55 Sol. 


Jo. 312. 

Annotations :--Folld. Brooks v. I. R. Comrs. (1914), 7 Tax 
Cas. 236. Consd. Re Turner, Klaftonberger », Grooin- 
bridge, [1917] 1 Ch. 422. Folld. Howe v. 1. 2. Comrs., 
1918} 2 K. BB. 584. (Sce (1919), 88 Ta. J. K. B. 821.) 
a entd. Re Boggs, Richardson v. Bantoft, [1914] 2 Ch. 
13. 


815. -| —The Finance (1909—- 
1910) Act, 1910, is a statute which extends to 
Scotland as well as England, & the decision of the 
Ct. of Session was an unanimous judgment. It 
seems to me to deal expressly with the point raised 
for my decision in this case & I fecl 1t is my duty 
without expressing my view of the point dealt with 
to hold that this appeal ought to be allowed 
(HorripGr, J.).—-Brooks v. INLAND REVENUE 
Comns., [1913] 3 K. B. 308; 82 L. J. K. B. 1086 ; 
109 L. T. 363; 29 T. L. R. 755; on appeal, aub 
nom, INLAND REVENUE Comrs. v. Brooks, [1915] 
A. C. 478, H. 1. ° 














Annotations :—Folld. owe v. I. R. Comrs., [1918] 2 K. B. 
584. Mentd. Bartlett v. I. R. Comrs., [1914] 3 K. B. 686 ; 
Davis v. I. 1. Comrs., [1923] 1 K. B. 370; I. R. Comrs. 


v. Burrell, [1924] 2 K. B. 52. 


such alteration is serine expressed,.— 
LAIRD v. McGuire (1890), 40 N.S. 1h. 
129.—CAN. 


Part IIJ.—INTERPRETATION. 


816. Statute applicable to England & Ireland— 
Duty of English Court of first instance—To follow 
majority decision of Irish Court of Appeal. -—[ have 
a decision of the Irish Ct. m which this point has 
heen decided in favour of appclt. by two judges 
out of three. If I may say so with the greatest 
respect for the judges who formed the majority I 
agree with the result arrived at by the Lord Chief 
Saron who was in the minority, but my attention 
was directed to the remarks of SWINFEN Hany, J., 
in Re Hartland, No. 814, ante. This was followed 
by Horiipck, J., in Brooks v. Inland Revenue 
Comrs., No. 815, ante. I think therefore that 
under these exceptional circumstances I ought to 
folow the majority judgment in the Irish cts. 
(SANKEY, J.).— ToOwk (Mars) v. INLAND REVENUE 
Comns., [1918] 2 K. B. 581; 88 L. J. KK. B. 821; 
119 1. T. 580; 34 T. L. RR. 6733; 7 Tax Cas. 280; 
on appeal, [1919] 2K. B. 336, C. A. 

Annotations :—Mentd. Stocker v. I. WR. Comrs., [1919] 
2K. B. 702; Wilhaims v. Singer, Pool v. Royal Kxchange 
Assce., [1919] 2 hk. BK. 1083 Rossdale v. Fryer, [1922] 
2K. B. 303: Smith. Smith, [1923] P.1913 1. Rh. Coimrs. 
vy. Pakenham, Same v. Longford, Same v. Longford, 


Gascoigne v, I. 1t Comrs., [1917] 1 K. B. 5943; Jones v. 
Wright (1927), 139 L. T. 43. 


14.—-CONSTRUCTION WITH REFERENCE 
TO USAGE OR PRACTICE. 

817. Whether local usage or practice controls 
construction.|—-SHEPPARD vu. GOsNoLD (1673), 
Vaugh. 159; 124 1. R. 1018. 

Annotations :—-Apld. A.-GQ. v. Chitty (1744), Park. 375 Pe 
Aaron, far op. Lowe (1832), 1 Lo J. Bey. 54.5 Fermoy 
Peerage Claim (1856), 8 State Tr. N. 8. 723. Mentd. R. v. 
Hornbee (1691), reem. K, B. 3831; Anon. (1697), 1 Ld. 
Raym. 388: Courtney v. Bower & Kingston (1698), bE ld, 
Ray. 501: Camplin » Bullman (1761), Park. 198; 
Mitchell 7. Sorup (1766), Park 227; Legge v. Boyd (1845), 
1, B. 923 Barrow o Arnaud (1816), 6 Lb. TO. S. 453. 
818. --——-.|~ “The usage of a particular place 

cannot control the operation of a general statute. 

R. uv. LloGe@ (1787), Cald. Mag. Cas. 266; 1 Term 

Rep. 7213 7 Bolt. 159; 99 K. R. 1341. 

Annotations :-—~Refd. Income Tay Special Purposes Comrs. 
@, Pomsel, [1891] A.C O31. Mentd. R.» Brighton Gas 
Light & Coke Co. (1826), 5 B. & C466; Brown v, Gran- 
Ville (1833), 10 Bing. G93; Rk. ow Liverpool Exchange 
Proprictors (1834), 1 Ad & Fl. 465; Rov. Haslam (1851), 
17 &. B. 220; Pyne Roller Works Co. v. Longbenton 
Overseers (1886), 18 GQ. B.D. 8b, Karby v. Hunslet Union 
(1905), 1 Konst. Rat, App. 225 
819. —-—-.] - - Corrupt Practices Act must in 

every case receive its true legal construction, & 

cannot be affected as to ifs operation by local 
custom, or the peculiar circumstances of locahtics. 

-—-Brapvornp ELECTION PieTITION (No. 1), HALEY 

o hoipiey (1869), 19 L. T. 7183; 1 OOM. & IT. 30. 

Annotations :-—-Mentd. Wigan Pctn. (1869), 21 L. IT. 122; 
Turnbull v. Wheldon (1871), 36 J. 1’. 212. 


Sun-Sreor, 











820. j-- YEwWENS v. NOAKES, No. 475, 
ante. 
821. -|—(1) Neither usage nor long-con- 








tinued practice could have any effect upon the 
Acts in question. 

(2) General provisions do not. override special 
provisions (CiuTry, J.).—NorrHuam BRIDGE Co, v. 
R. (1886), 65 L. T. 759. 

822, ——.]-—It was said that even if the effect 
of the Act was immediately to vest the property 
in the new authority, yet having regard to the long 
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& venerable practice of the bank, it is essential 
that there should be some additional instrument. 
But that practice cannot affect the construction 
of an Act of Parliament (VAUGHAN WILLIAMS, 
J..J.).—OnLDUAM Conpnr, v. BANK Of IENGLAND, 
[1904] 2 Ch. 716; 731. J. Ch. 7853 91 L. 1. 582 ; 
68 J.P. 584; 638 W. BR. 248; 20 T. 1. R. 7873 48 


Sol. Jo. 724; 21. G. R. 1324, CG. A. 

Annotations :-—Mentd. Ie Wallsend B. C. & Northumberland 
County Council, [1906] 2 Ch. 506; Ie Leeds Institute of 
paar tans & Literature & Leeds City Councell, [1909] 

th. 500. 


823. .|}—As against a plain statutory 
enactment no usage, however long continued, can 
prevail.—Lorp ADVOCATE v. WALKER TRUSTERS, 
ae A.C. 95; 1061. T. 194; 28 T. L. BR. 101, 

824. ——— Matter on which statute silent.| — 
Long usage is of no avail against plain statutory 
enactments, & it can be bindmg on partics only 
as the interpreter of a doubtful law, & as affording 
a contemporancous exposition. Where a statute, 
expressive as to some points, is silent as to others, 
usage may well supply the defect, if not mcon- 
sistent with express directions of the statute. 
DtnBAR MAGISTRATES 0. ROXBURGHE (DUCHESS) 
(1835), 3 Cl & Bin. 3385; 6 E.R. 1462. 
Annotation :-— Reld. Lord Advocate vw. Walker Trusiees, 

(1912] A. C. 95. 








15.— CONSTRUCTION IN ACCORDANCE 
WITH INTERNATIONAL Law. 

825. Presumption that statute consistent with 
rules of international law.]/—Sir Benson Maxwell 
says in his work on the Interpretation of Statutes 
that ‘‘ every statute is to be unterpreted & applied 
as far as its language admits as not to be incon- 
sistent with the comity of nations or with the 
established rules of International Law.” his 
passage expresses the rule of construction which 
18 applicable to the present case (IIANNEN, J.).-— 
BLoxamMv. FAVRE (1883), 8 P. D. 101; 52 L. J. P. 

25 31 W. R. 6103 on anneal (1884), 9 P. D. 130, 


a» 


. A, 
Annotations :--——Refd. In the Estate of Grooa, [1901] P. 269. 
Mentd. In the Goods of Huber, [1896] BP. 209. 


826. .}—CoLQuHouN v. Brooks, No. 867, 

ost. 

827. Statute expressly contrary to International 
Law—Duty of court to give effect to statute.]— 
No statute ought, therefore, to be held to apply to 
foreigners with respect to transactions out of 
British jurisdiction, unless the words of the statute 
are perfectly clear; but I never said that if it 
pleased the British Parliament to make such laws 
as to foreigners out of the jurisdiction, that cts. 
of justice must not execute them ; indeed, I said 
the direct contrary, speaking of the Instance Ct. 
of Admlty., reserving any particular considera- 
tions that might attach to the Prize Ct. (Dn. 
LUSIINGTON).—CAIL v. PAPAYANNI, TILE AMALIA 
(1863), 1 Moo. P. C.C. N. 8.471: Brown. & Lush. 
1651; 32L. J. P.M. & A. 101; 81. T. 805; 9 
Jur. N.S. 1111; 1 Mar. L. 0. 3595; 15 ik. R. 778 ; 
on appeal, 1 Moo. P. C. C. N.S. at p. 479, P. C. 


Annotations :-~-Mentd. The Albert (1863), 3 New Rep. 217: 
Lloyd v. Guibert (1865), L. R. 1 Q. B. 115; The Halley 
(1868), L. R. 2 P. C. 193: The Normandy (1870), L. R. 


Sub-skcr,. 








PART HI. SECT. 2, SUB-SECT. 15. 

825 i. Presumplion that statule con- 
sistent with rules of international law, j— 
MERCHANTS BANK OF HALIFAX vv. 
GILLESPIE, Morrar & Co. (N. 38. 
(1885), 10 8 C. R. 312; 56 Goh. T. 
270.—CAN. 


statute is to be 


825 ii. .J—Eve 
so far as its 


interpreted & applie 





language admits so as not to be incon- 
sistent with the comity of nations or 
with the established rulos of interna- 
tional law. — KrssowJ1 DaMoDAR 
JATRAM v. KHIMJI JAIRAM (1888), 
1. L. R.12 Bom. 507.—IND. 


825 it. .] — MORTENSEN v. 
PeTrrs (1906), 8 F. (Ct. of Sess.) (J.) 
93.—SCOT. 


827i. Statute expreasly contrary to 
international law—-—Duty of court to give 
effect to statutc.)-—Semble : where it is 
lain that the Icgislature has intended 
o disregard or interfere with a rule 
of international law, the ects. are bound 
to give effect to its onactments.—R. v, 
MEIKLEHAM (1906), 11 0. J, R. 866; 
6 0. W. ht. 945.—CAN, 
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Sect. 2.—Rules of interpretation: Sub-sects. 15, 16 
&17,A.& B.) 


3 A. & i. 152; Tho Northumbria (1870), 21 L. T. 681; 
Fllis v. M‘Henry, Ellis +. M‘Henry (1871), 40 lL. J. GC. BP. 
109; James v, L. & 8. W. Ry. (1872), L. BR. 7 Exch. 187; 
The Fanny M. Carvill v. Peru (Owners) (1875), 13 App. 

Cas, 455, n.;_ The Sistets (1875), 32 L. T. 837; The Karo 

(1887), 13 P. D. 24, 

828. .]—If the legislature of England 
in cxpress terms applics its legislation to matters 
beyond its legislatorial capacity, an English ct. 
must obey the English legislature, however con- 
trary to international comity such leyislation may 
be (Brett, L.J.).—NiBpoyver v. NIBOYET (1878), 4 
P.D.1; 48L. J. P.1; 39 L. T. 486; 27 W. R. 
203, C. A. 

Annotations :—Refd. Harvey v. Farnie (1882), 8 App. Cus. 
43; Hurley v. Huricy & Menzies (1892), 67 L.'l. 384; Le 
Mesurier 2, Le Mesurier, [1895] A. C. 517; Pemberton 
*. Hughes, (1899] 1 Ch. 78} ; Keyes v. Keyes & Gray, [1921] 
LD. 204; Mitford v. Mitford & Von anima. [1923] 
P. 150. Mentd. Ingham (falsely called Sacha) v. Sachs 
(1886), 56 L. T. 920 5 Turner », Thompson (1888), 13 P. D. 
37; Forsyth v. Forsyth, Eceles v. Foster (1890), 63 L. T. 
2633 Linke (otherwise Van Aerde) v. Van Acrde (1894), 10 
T. L. Re. 426; Armytage v. Armytage, [1898] BP. 178; 
Brennan (otherwise Roberts) v. Brennan (1902), 86 L. T. 
599 ; Lowenfeld v. Lowenfeld, Corbett Intervening (1903), 
19°T. LL. R. 4435 Ogden v. Ogden, [1908] P. 46; TR. v. 
Hammersmith Superincondent Registrar of Marriages, 
fic p. Mir-Anwarnddin, [1917] 1 K. LB. 6384; Angbinell v. 
Anghinelli, {1918] P. 237; Lord Advocate v. Jaffrey, 
(1921) 1 A. C. 1463 Graham v. Graham, [1923] VP. 31; 
Salvesen (or von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. (. 641. 








16.~- GENERAL AND PARTICULAR 


SECTIONS. 

829. How far particular clause controls general.| 
—The rule is, that where a gencral intention is 
expressed, & the Act expresses also a particular 
intention incompatible with the general intention, 
the particular intention is to be considered in the 
nature of an exception (Brsr, C.J.).— CHURCHILL 
?. CREASE (1828), 5 Bing. 177; 2 Moo. & P. 415; 
7L.J.0.8.C.P. 63; 180 KE. R. 1028. 

Annotations -—Consd. Verrington . Hargreaves (1829), 
e Pike Cae Refd. Luckin v. Simpson (1840), 6 Bing. 
830. .|—Two clauses in the same statute, 

& on the same subject, & not inconsistent, the 

first being general, & the other more particular, 

must be construed together, & the latter does not 
repeal the former, but merely controls its operation 

—-CASTRIQUE v. PAGE (1853), 138 C. B. 458; 1 

CL. Ro1; 22.5.0. P.145; 21L. T. 0. S. 60; 

17 J. P. 264; 17 Jur. 305; 1 W. R. 288; 1388 

EK. R. 1278. 

fnnotation :—Refd. Chaplin v. Levy (1854), 9 Exch. 678. 
831. -|—-Where one clause of an Act of 

Parliament directs specific acts to be done, but 

which acts would be included in the general terms 

of a subsequent prohibitory clause, the former 
clause is not controlled by the latter.— DE WINTON 


SUB+‘SECT, 








PART III. SECT. 2, SUB-SECT. 16. 


8291. Wow fur particular clause 


controls general.)—When there are 836 ni. 





ASSURANCK Co. v. kK 
11922] 1 W. W. TR. 962.— CAN. 


-J—Where there are 


STATUTES. 


v. BRECON CoRPN. (1859), 26 Beav. 533; 28 
L. J. Ch. 600; 33 L. T. O. S. 296; 23 J. P. 627; 
5 Jur. N.S. 882; 53 I. KR. 1004. 

.innotalions *—Consd. Brecon Corpn. v. Seymour (1859), 
26 Boav. 548. Refd. Date v. Gas, Coal Collferies, (1916] 
2K. B.45t. Mentd. Gardner v. L., C. & D. Ry. (No. 1), 
Drawbridge v. Same, Gardner rv. Same (No, 2), Imperial 
Mercantile Credit Assocn. v. Same (1867), 2 Ch. App. 
201; Jte Greensill (1872), L. RR. 8 C. P. 24. 

832. }—The rule is, that whenever there 
is a particular enactment & a general enactment 
in the same statute, & the latter, taken in its most 
comprehensive sense, would overrule the former, 
the particular enactment must be operative & the 
gencral enactment must be taken to affect only 
the other parts of the statute to which if may 
properly apply. 

Again, wherever two parts of a statute are con- 
tradictory, the ct. endeavours to give a distinct 
interpretation to each of them, by looking at the 
context (RominLy, M.R.).—-PreTry v. SOLuy 
(1859), 26 Beay. 606 3; 33 L. 'T. O. S. 725 63 18. R. 
1082. 

Annotations -—~ Apld. De Winton v. Brecon Corpn. (1859), 
33 ve 7 - =; pies Refd. Waketield v. Buccleuch (1870), 
39 L. J. Ch. 441. 











833. -|—TAYLOR v. OLDHAM Corepn., No. 
590, ante. 

834. ———-.|.—-NorRTHAM BripGr Co. v. R., No. 
$21, ante. 

835. -|—There are very general words in 


sect. 1; but the subsequent sect. 4, limits the 
whole of sect. | & shows that the general words of 
that sect. are not to be read in their largest sense 
(LORD HNsnEer, M.R.)—Re Watson, La p. JOHN- 
STON, JOHNSTON v. WATSON, (1493) 1 Q. B. 213 62 
L. J. Q. B. 85; 41 W. BR. 343; 37 Sol. Jo. 83 44. 
90; sub nom. Re WATSON, Hae p. WATSON, JOHN- 


STON v. Watson, 67 L. T. 519, C. A. 
Annotations :-~-Refd. Thompson v. Gill, [1903} 1 K. B. 760. 
Mentd. (vc Bankruptcy Notice, [189811 Q. B38. 


General & particular words.|——See Sub-sect. 17, 
post, 


SUL-SECT. 17.— GENERAL AND PARTICULAR WORDS. 
A. General afler Particular Words—ejusdem generis 
Rule. 

See Derps, Vol. XVII., pp. 273-276, Nos. 882- 
903. 

836. General words construed ejusdem generis 
as particular words.] —(1) All penal laws should be 
construed strictly, no case should be held to be 
reached by them but such as are within both the 
spirit & letter of such laws (Best, (.J.). 

(2) If these rules are violated, the fate of accused 
persons is decided by the arbitrary discretion of 
judges, & not. by the express authority of the laws. 
If general words follow an cnumeration of par- 
ticular cases, such gencral words are by another 
rule of construction held to apply only to cases of 
the same kind as those which are expressly men- 


(Sask.), specific word of the same nature is pre- 


sumed to be restricted to the same genus 
as that word, has to bo followed with 
care, it will be always followed where 


specific provisions in u statute, & also 
general ones, & the latter conflict with 
the former, the specific provislons aro 
read as exceptions from the general 
ones. — BARRY uv. UNION GOVERNMENT 
(MINISTER OF FINANCE), [1912] 0 P.D. 
114.—S. AF, 





PART IIL SECT. 2, SUB-SECT. 17.—A. 


836i. Gencral words construcd ejusdem 
genercs as nartecular words, |}-~ANDER- 
HON v Maupr (N. 8.) (1911), 10 
KE. L. RR. 104.—CAN, 


836 ni. -)] -NORTIIWEKSTERN LIFE 





gencral words of description, follow- 
ing an enumeration of particular things, 
such general words are to be construcd 
distributively, reddendo singula sinqgiu- 
sy; & if the general words will apply 
to some things & not to others, the 
general words are to be applied to 
those things to which they will, & not 
to those to which they will not apply ; 
that rulo is beyond all controversy .— 
M‘'NEILL v. CROMMELIN (1858), 8 
tr C. i. RR. 61, 10 Ir, Jur. 297.—- 


886 iv. -—-—.}—Although the rule that 
@ goneral word following a particular & 


a different construction would lead to 
absurd results.—CoOONKY v. COVELL 
(1901), 21 N. Z. L. I. 106.—N.Z. 


836 v. -J—BUCKIE MAGISTRATES 
v. SEAFINLD’S (DOWAGER COUNTESS) 
TRUSTEKS, 11928] S. C. 625-6.—SCOT. 


836 vi. Particular words of wnferior 
pds ARN ot enlarged by general words. | 
—When an Act of Parliament begins 
with words which describe things of 
an inferior degree & concludes with 
generu) words, the latter shall not be 
extended to anything of a higher 
degree.—-WILLIAMS v. CORNWALL MUNI- 
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tioned (Brsr, C.J.).—FnLetcuern v. Sonprs 

(LORD) (1827), 3 Bing. 501; 1 Bli. N.S. 144; 130 

i. R. 606, H. I. 

Annotations :—-As to (1) Refd, It. v. O’Brien (1848), 7 
State Tr. N. 8.1; Egorton v. Brownlow (1853), 4 H. I. 
Cas. 1, Generally, Mentd. Doo d. Watson v. Fletchor 
(183 2 Man. Ry. 206; 

1828), 3 C. & P. 259, 

837. -|—Where several words are put 
together, & the, enumeration of particular subjects 
is followed by general words, those general words 
will not refer to subjects of a different class from 
the preceding words (LonD DENMAN, C.J.).—R. v. 
NEVILL (1846), 8 Q. B. 452; 1 New Mag. Cas. 
480; 2 New Sess. Cas. 195; 15 L. J. M. ©. 33; 
61 T. O. S. 315; 10 J. P. 245; 115 E.R. 
916. 

Annotations :--—Reid. Kast London Waterworks Co. v. Milo 
Ind Old Town, ‘Trustees (1851), 17 Q. B. 512. Mentd. 
Ingram v. Drinkwater (1875), 44 L. J.P. C. 83. 

838. -|—When general words follow specific 
words previously enumerated, they must be con- 
strued to mean something of the same kind as 
those which went before (COLERIDGE, J.).—ITAST 
LONDON WATERWORKS Co. v. MILE END OLD 
TOWN TRUSTEES (1851), 17 Q. B. 512; 117 E.R. 
1378 3; sub nom. R. v. HAST LONDON WATERWORKS 
Co., 21 L. J. M.C. 49; 181. TT. 0.8.73; 163. P. 
229; 16 Jur. 121. 

Annotahions +--Refd. Met. Ry v. Fowler, [1893] A. C. 416. 
Mentd. ilectric Telegraph Co. v. Salford Overseers (1855), 
Vl ixch. 18); R. oo. West Middlesex Waterworks Co. 
(1859), 32 L. TT. OS. 3563; New River Co. v. St. Pancras 
Vestry (1880), 45 J. b. 75. 

839. -}|—(1) It is a penal clause, & must 
roe a strict construction (LORD CAMPBELL, 
Cu.) 

(2) The general rule is, that a wide term follow- 
ing a narrower one is to be construed to mean other 
things ejusdem generis (IRLE, J.).—hR. v. RETD 
(1851), 2 ©. I. R. 1195 3 sub nom. R. ve ReEp, 23 
LT. 0.8. 1565 2 W. RB. 520. 

840. ~.| Where there are gencral words 
following a specific enumeration, the general words 
must be confined to subjects ejusdem generis as 
those specified (onp CAMPRELL, C.J.).—R. 0. 
JEpMUNDSON (1859), 2 KK, & 14.77; 28 L. J. M. OC. 
213: 33 1. 1. O. S. 287; 23 7. P. 710; 6 Jur. 
N.S. 13851) 7 W. R. 565; 8 Cox, GC. C. 212; 121 
E. FR. 30, 

Annotations :-—Refid. Gunnestad 1. Price, Fullmore v. Wait 
(1875), L. RR, 10 Ixch. 65; Me Layard, Layard v. Bese- 
borough (1916), 85 L. J. Ch. 5055 A.-G. v. Brown, [1920] 
1K. B. 773. 

841. —---.J--When a = special term is used, 
followed by yencral words, the latter must be taken 
as ejusdem generis with the former (COCKBURN, 
C.J.).—Scorr v. WASHINGTON (1865), 18 W. KR. 
939 3 sub nom. WASHINGTON v. Scorr, 29 J. P. 
598. 

842. -|—Norty Brirish Ry. Co. v. Bun- 
WInt, COAL & SANDSTONE Co., No, 340, ante. 

843. Subject to intendment of statute.]— 
PIAWKE v. DUNN, No. 496, ante. 

—— Particular applications of rule.] — Sec 
TITLES passim. 

844. Particular words of inferior import—Not 
enlarged by general words.|—The general words 
of a statute beginning with inferior persons, etc., 
do not extend to superior persons. 


Robertson v. Macdougall 




















CIPAL CORPN, (1900), 32 Q. It. 255.— 
CAN. —dte OLLMAN (Ont 
m. Application of rule—Reference to 1196; 570. L, R. 
object or mischief armed at by Act.J— o 
.v. Mur Wan (1886), 3 B. C. RR. 403. 
——-CAN, 

n. To statutes conferring dis- 
erctionary powers upon epee — 
The ejusdem generis rule has little, if 
any value in statutes conferring dis- 


J.—VOL, XLT. 








cretionary powers upon the judiciary. 


Necessity for limitation of 

ecral words to one genus.j—I1n order 
that the efusdem generis rule of con- 
struction should be applicable, it must 
be possible ta ascribe the special werds 
to one genus before the general words 
can be limited in their meaning to 
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31 Hen. 8, c. 13, beginning with inferior convey- 
ances, the gencral words “ by any other means ”’ 
cannot be intended of an Act of Parliament.— 
CANTERBURY’S (ARCHBP.) CASE (1596), 2 Co. Rep. 
46, a; 761. R. 519. 

Annotations : —Apld. Cornwallis v. Spurling (1605), Cro. Jac. 
57; Wright v. Gerrard (1618), Hob. 306. Expld. Brewster 
v. Kitchin (1697), 1 Ld. Raym. 317. Consd. Withers v. 
Harris (1702),2 Ld. Raym. 806. Expld. Hopwood v. Bare- 
foot, (1709), 11 Mod. Rep, 237. Apprvd. Drury v. Drury 
(1761), 2 Eden. 39. pld. Bidleson v. Whytel (1764), 
3 Burr. 1545; Copland v. Powell (1823), 8 Maore, C. 1’. 
400. Refd. Mun v. Baylies (1673), Freem. K. B. 340; 
Bridgewater v. Bolton (1704), 6 Mod. Rep. 106; Gun- 
nestad_v. Price, Fullmore v. Wait (1875), L. Ik. 10 Exch. 
65. Mentd. Priddle & Napper’s Caso (1612), 11 Co. Rep. 
8b: Gerrard v. Wright (1621), Cro. Jac. 607 3; Statford 
v. Noalo (1721), 1 Stra. 482; Monck v. Huskisson (1827), 


1 Sim, 280. 

845. -]|—The well-known & estab- 
lished rule that statutes which treat of things or 
persons of an inferior rank cannot by any gencral 
words be extended to those of a supenor degree 
(Park, J.)—CoPLAND v. PowELL (1823), 1 Bing. 
369; 8 Moore, C. P. 400; 2 L. 7. O. S. O. PB. 22 5 
130 E. R. 149, 

846. Subject-matter described by particular 
words—Brought within purview of statute by 
particular not general words —Effect of repeal of 
particular words.]—In order to ascertain the effect 
of a repealing statute the repealed words must be 
looked at. Where in any statute special words 
are followed by general words, any subject-matter 
which is aptly described by the special words 
comes within the purview of the statute by force 
of the special words, & not of the general words. 
If, therefore, the special words are repealed, the 
subject-matter ceases to be within the purview of 
the statute, though aptly described by the general 
words in the absence of the special words. --A.-G. 
v. LAMPLOUGH (1878), 3 Ex. I). 21435 47 7. Q. B. 
555; 38 L. T. 87; 42 J.P. 356; 26 W. &. 325, 
C. A. 

Annotations .—Refd. Panagotis v. S.S. Pontiac, [1912] 1 
K. B. 74. Mentd. Halesowen Ry. v. Gi. W. Ry. & Mad. 
ty. (1883), 4 Ry. & Can, Tr. Cas. 221, 

847. General words applicable equally to all 
particular words.]—I think that as a matter of 
ordinary construction where several words are 
followed by a general expression .. . which is as 
much applicable to the first & other words as to 
the last, that expression is not limited to the last 
but applies to all (LoRD BRaMWELL).—GREAT 
WESTERN Ry. Co. v. SWINDON & CHELTHENUAM Ty. 
Co. (1884), 9 App. Cas. 787 ; 53 L. J. Ch. 1075 ; OL 
L. T. 798; 48 J.P. 821; 32 W. BR. 957, I. L. 
Annotations :-—Refd. Charlton », Roleston (1884), 28 Ch. D. 

237: Zee Gerard & Beecham’s Contract, (1894}] 3 Ch, 295 3 

Re C. & S. 1. Ry. & St. Mary Woolnoth & St. Mary Wool- 

church Haw, [1903] 2 K. B. 728; Taff Vale Ry. v. Cardiff 


Ry., [1917] 1 Ch. 209. Mentd. M. S.& L. Ry. v. Sheffiicld 
& South Yorkshire Navigation Co. (1890), 6 T. L. RR. itl. 





B. Particular after General Words. 


848. Qualification of general words preceding.| 
—-WISEMAN v. COTTEN (1663), L Sid. 185; 1 Keb. 
372; 1 Lev. 79; T. Raym. 76; 82 KB. RR. 1015; 
sub nom. CoTron v. WISEMAN, Hard. 325. 


Annotations :—-Mentd. Brooke v. ‘Thomlinson (1672), Freem, 
K. B. 47; Doe d. Bacon v. Brydges (1813), 13 L. J.C. bP. 
209. 


things of a special genus.—ATII vr. 
PRETORIA MUNICIPALITY, [19038] ‘LT. S. 
1120.—S. AF. 


p.--—- To gire meaning narrower 
than intended.}—The ejusdem generis 
rule must not be used to give words 
@® narrower meaning than they wero 
intended to have.—DkE VILLIERS +. 
PRETORIA MUNICIPALITY, (1912] 
tT. P. D. 626.—S. AF. 


(1925]3 D.L. R. 
0.—CAN. 


xX xX 
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Sect. 2.—Rules of interpretation: Sub-sect. 18, A., 
B.C. & DJ 


18,—CONSTRUCTION OF 
PROVISIONS. 

A. In General. 
849. General rule— General words construed 
generally.|—General words in a statute must 
receive a general construction ; unless there is in 
the statute itself some ground for restraining their 
meaning by reasonable construction, not by 
arbitrary addition or retrenchment.— BECKFORD 

v. WADE (1805), 17 Ves. 87; 34 E. R. 34, P. C. 


Annotations :—Mentd. Cholmondeley v. Clinton (1820), 2 
Jac. & W.1; A.-G. v. Aspinall (1837), 1 Jur. 812 ; Wedder- 
burn v. Wedderburn (1838), 4 My. & Cr. 41; ez p. Harel 
(1839), 3 Y. & C. Ex. 617; Portlock v. Gardner (1842), 6 
Jur. 795; Toft v. Stephenson (1848), 7 Hare, 1: A.-G. 
v. Murdoch (1852),1 De G. M. & G. 86; Eager v. Barnes & 
Bridger (1862), 7 iL. T. 408; Smallcombe’s Case (1867), 

» R.3 Kq. 7693 Phillips v, Eyre (1870), L. R.6Q. B13 
Drummond v. Sant (1871), L. R. 6 Q. B. 763; Soar v. 


SUB-SECT. GENERAL 








Ashwell, [1893] 2 Q. B. 390; Tuylor v. Davies, [1920] 
A. C. 636. 
850. -|--The rule is clear, that 


general words are to be construed generally, unless 

there is something in the Act which shows that such 

was not the intention of the legislature, but it is 
clear also that general words are to be restrained 
to the matter with which the Act is dealing 

(WILLES, J.).—PHILLIPS v7. POLAND (1866), L. BR. 

1C. PP. 204; Har. & Ruth. 235; 35 L. J. C. P. 

128; 138 L. T. 712; 12 Jur. N.S. 260; 14 W. R. 

433; subsequent proceedings, sub nom. Re POLAND, 

1 Ch. App. 356, L. JJ. 

Annotations :—-Mentd. Wilhams v. Rose (1867), L. R. 3 
Exch. 5; Wood v. Wood (1868), L. R. 1 P. & D. 467. 
851. -]—One objection which to my 

mind is almost conclusive... is this, that so to 

construe the sect. is reading into it words which 
hnnut its primd facie operation & make it do some- 
thing diflerent from & smaller than what its terms 
express (BOWEN, L.J.). -k. vv. Liverroon JJ. 

(1883), 11 Q. B.D. 688; 52 L. J. M. ©. 114; subd 

nom. I. ve. LANCASHIRE JJ., 49 L. T. 244; 32 

W. KR. 20; sub nom R. v. LAWRENCEH, 47 J. P. 

596, C. A. 


Annotations :-—Mentd. R. v. Newcastle Licensing JJ. (1886), 
51J.P.101; H.v. Market Bosworth Licensing JJ. (1887), 
56 L. J. M. C. 963; R. v. West Riding of Yorkshire JJ. 
(1888), 36 W. It. $55; Stevens v. Greon (1889), 23 Q. B. J). 
143; Thornton v, Clegg, Sheftield JJ. (1889), 53 J. P. 742 3 
hi. ve Powell, [1891] 2 Q. B. 693; Sharp v. Wakefield 
ite 55 J. P.197; Baldwin v. Dover JJ., [1892] 2 Q. B. 
421; Pricey, James, [1892] 2Q. B. 4283; Murray v. Freer, 
{1893} 1 Q. B. 281; Symons vt. Wedmore, [1894] 1 Q. B. 
401; Ryu. West Riding, Yorks. JJ., Wx p. Hill (1895), 
49J.P. 2783; R.v. London County JJ., 11903) 2 K. B. 19 ; 
Wilson _v. Crewe JJ. (1905), 74 L. J. K. B. 3943) Ho. v. 
Bath JJ., kx p. Spiers & Pond (1908), 99 L. T. 54, 
Wernham v. R., [1914] 1 K. B. 468. 


852. Restriction of general words—From intent 
of legislature.|—-STRADLING v. MORGAN, No. 376, 
anle, 








853. ———- -——-.]—-CoPE v. DoueEnty, No. 400, 
ante. 
Construction with reference to intention 


generally, see Sub-sect. 4, ate. 
854. From other words of statute.] — 
BECKFORD v. WapDk, No. 849, ante. 

















855. ——.J]—PHILiIrs v. Ponanp, No. 
850, ante. 
856. -]| — One of the safest guides to 


the construction of sweeping general words, which 
it is difficult to apply in their full literal sense, is to 
examine other words of like import in the same 
instrument (per CuR.).—BLACKWoopD v. R. (1882), 


PART III. SECT. 2, SUB-SECT. 18.—B. 


¥ q. General rule.}-—In  construin 
Acts of Parliament which infcinge 


upon the Common Law, the state of 
the law before the passing of the Act 
must be ascertained, 
how far it is necessary to alter that law, 


STATUTES. 


8 App. Cas. 82; 652L.J.P.C.10; 48 L. T. 441; 
31 W. R. 645, P. C. 


Annotations :—Refd. Re Manchester, Duncannon v. Man- 
chester, [1912}1 Ch. 540. Mentd. Ze Kloebe, Kannreuther 
v. Gelxebrecht (1884), 28 Ch. D. 175; Stamps Comps, v. 
Hope, {1891] A. C. 476; Henty v. T., [1896] A. C. 567 ; Le 
Maudslay & Field (1900), 82 L. T. 378; Woodruff v. A.-G. 
for Ontario, (1908) A. C. 508; Winans v. A.-G., [1910)} 
A. C. 273; 2. v. Lovitt, [1912] A. C. 212; Ze Scull, Scott 
v. Morris (1917), 87 L. J. Ch. 59. 

857. .|-~No doubt general words 
may in certain cases properly be interpreted as 
having a meaning or scope other than the literal 
or usual meaning. They may be so interpreted 
where the scheme appearing from the language of 
the legislature, read in its entirety, points to con- 
sistency as requiring the modification of what 
would be the meaning apart from any context, or 
apart from the purpose of the legislation as appear- 
ing from the words which the legislature has used, 
or apart from the general law (LORD ILALDANE, 
C.).— -Watnity, Comre, RED & Co. v. Bi&ekNERs, 
11916) A. GC. 885; 841. 0. K. B. 1561; 113 LT. 
518; 79 J.P. 497; 31 T. L. R. 449; 59 Sol. Jo. 
492, H. I. 

Annotations :—-Consd._ R. v. Customs & Excise Comra., 
[1928] A. C. 402. Mentd. Bodega Co. », Read (1914), 84 
L. J. Ch. 36; Moody tv. Cox & Hatt (1917), 116 Li. T. 740 3 
A.-G. v. Metropolitan Water Board, [1928] 1 K. B. 833. 


858. From subject-matter of statute.]--~ 
PHim.ies v. POLAND, No. 850, ante. 

859. -]}—~Words which are general & 
not express or precise should be restricted to the 
fitness of the matter (ARCHIBALD, J.).— WASHER 
v. ELLiotTr (1876), 1C. P. D. 160; 45 1. J. Q. B. 
144; 341.717.5686; 24 W.R. 4382. 


Annotations :—-Mentd. Re Ives, Ex p. Addington (1886), 1 
q. B. D. 665 ; Sehuller », Wood (1894), 64 L. J. Q. B. 2438 


860. Words referring to what ts lawful & 
unlawful——Restricted to what is lawful.|—Whero 
general words extend to what 1s lawful & what is 
unlawful, they can only in the absence of express 
provision be apphed to what 1s lawful.—LONDON, 
BRIGHTON, ETC. Ry. Co. v. LONDON & SOUTH 
WESTERN Hy. Co. (1859), 4 De G. & J. 3623 28 
L. J. Ch. 621; 33 1. 7. O. S. 2486; 5 Jur. N.S. 
801; 45 KB. R. 140, L. Jd. 

Annotations :—Mentd. Mid. Ry. v. G. W. Ry. (1873), 8 Ch. 
App. 841; Jve Woking U. C. (Gasingstoke Canal) Act, 
1911, [1914] 1 Ch. 300. 

861. To genus dealt with by statute.|—— 
The rule that statutes extend by inference to cases 
not originally contemplated depends upon showing 
that the statute deals with a genus within which 
the new species is brought; but if the statute 
shows plainly that the word is not used as describ- 
ing the whole genus put forward as the one 
applicable to the case, but only some particular 
species thereof, the rule has no application.— 
BIRMINGHAM CokPN. v. BIRMINGHAM CANAT, 
NAvVIGATIONS (1905), as reported in 21 T. L. R. 
548; JL. G. R. 1287. 























B. Alteration of Common Law or Previous Policy 
of Law. 

862. Presumption against construction to alter 
previous policy.|—The general words of the Act 
are not to be so construed as to alter the previous 

olicy of the law, unless no sense or Meaning can 
be applied to those words consistently with the 
intention of preserving the existing policy un- 
touched (RomMILLY, M.R.).—MINET v. LEMAN 
(1855), 20 Beav. 269; 3 iq. Rep. 502; 24 L. J. 
Ch. 645; 256 L. T. O. 8.57; 19 J. P. 260; 1 Jur. 


in order to carry out the objecta of 
the Act.—SWwaAnTon v. Gooip (1858), 


to determine 91.0. L. R. 234.—IR. 
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N.S. 410; 3 W. R. 359; 52 E. R. 606; on appeal, 
7DeG.M. & G. 340, L. JJ. 


Annotations :—Consd, Farley v. poem ( (1861), 
177. Mentd. Baldwin v. Bald win eee: 2 
Jacomb v. Turner, [1892] 1 Q. 


863. Presumption Se nee soueaublion to alter 
common law.]—lIt is a familiar doctrine that when 
you have two Acts of Parliament, one special & 
the other general, the latter does not repeal the 
former unless there is clear evidence of an intention 
to do so; & the same principal must apply to a 
repeal of the common law. <A. general Act must 
not. be read as repealing the common law relating 
to a special & particular matter unless there is 
something in the general Act to indicate an inten- 
tion to deal with that special & particular matter 
(CHANNEL, J.).—-R. v. SALISBURY (Be.), [1901] 
1K. 8.573; 70 L. J. K. B. 423; 84 1. T. 320; 
65 J.P. 3738 5 49 W.R. 399 5 45 Sol. Jo. 278, D.C. ; 
on appeal, [1901] 2 K. B. 225, ©. A. 


2 John. & H. 
2 Beav. 419; 


C. Kapressio unius exclusio alterius. 


864. General rule.|—Where a gencral Act of 
Parliament confers immunities which expressly 
exempt certain persons from the eftect & operation 
of its provisions, it) excludes all exemptions to 
which the subject might have been before entitled 
at} common law; carpressio unius est exclusio 
altertus, ST. PACT’S (WARDEN, UTC.) v. LINCOLN 
(Br.) as Sr. PAUL’s (DAN), (1817), 4 Price, 65 ; 





Wils. Kx. 15 146 E.R. 305, Mx. Ch. 

Annotifion + -Mentd. Vivian rv, Cochrane (1855), 4 De G, M. 
& CG, 818. 
865. -——.|—-The ordinary construction of an 


Act of the legislature 18 expressio unius est exclusvo 
alltcrius (TINDAL, C.J.).—DEWHURST v. FEILDEN 
(1845), 7 Man. & G. 182; Bar. & Arn. 439; 1 
Lut. Rey. Cas.271; Diy. & R. 166; 8 Seott, N. RR. 
1018; 14.5.0. P. 126; 4 1. 7. O. 8S. 3373 9 
I... 4073 9 Jur. 3876; 135 H.R. 79. 
Annotations > -Mentd. Powell v. Price (1847), 4 C. B 105; 
Jolie v. Rice (A848), 2 Lut. Reg. Cas 90; Pownall v. 


Dawson (1851), 2 Lut. Ree. Cas. 1773 Thompson v. 
Ward, Klis v. Burch (1871), L. kh. 6 C,. Pr, 


866. Interference with privilege of Parliament. 
—(1) It is not beeause ex majore eauteld several 
Acts of Parlhament have thought it necessary 
specially to reserve that privilege that it is to be 
held to be abolished & annihilated in every other 
Act of Parliament in which it 1s not) expressly 
reserved (LORD HATILERLEY, C.). 

(2) The privilege which had been established by 
Common Law & recognised on inany occasions by 
Act of Parliament should be held to be a continuous 
privilege not abrogated or struck at unless by 
express words in the statute (LOokpD HATHERLEY, 
C 


ole 
(3) That Act [4 Geo. 3, ¢. 33] has long since been 
swept away; but though it has been repealed, its 
effect as a declaration of the law must still be 
considered operative & therefore the legislature 
in the subsequent Acts of Parliament has not 
deemed it: necessary to folow its very words (Lorp 


WESTBURY).—NEWCASTLE (DUKE) uv. Morris 
(1870), lL. R. 4 W. L. 661; 40 L. J. Bey. 43 23 


L. T. 569; 35 J. P. 548; 19 W. R. 26, H. 1. 

867. Exclusion by inadvertence.|—-(1) When- 
ever we find that an outrage on the comity of 
nations will be produced by our giving full effect 
to general words in a statute, we must put upon 
those words such a limitation as will exclude that 
outrage (LORD SHER, M.R.). 

(2) The maxim expressio unius exclusio alterius 


PART Ill. SECT. 2, SUB-SECT. 18.—C. 


864i. Generul ac me Fa v. 
HUNTER ne) 5 F, (Ct. of 
761,—SCOT 


r. Application where leading to in- 
cunsistency or infustice.}—The maxim 
“ expressio untus est exclusio altertus,’”’ 
should not be appHed when it would 
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has been pressed upon us. I agree with what is 
said in the ct. below by Wiis, J., about this 
maxim. It is often a valuable servant, but a 
dangerous master to follow in the construction of 
statutes or documents. The exclusio is often the 
result of inadvertence or accident, & the maxim 
ought not to be applied, when its application, 
having regard to the subject-matter to which it is 
to be applied, leads to inconsistency or injustice. 
I think a rigid observances of the maxim in this 
case would make other provisions of the statute 
inconsistent & absurd, & result) in injustice. I 
cannot therefore permit it to govern my decision 
(Lops, J....).—CoLQuiioun vx, “BROOKS (1888), 21 
Q. 8. D.523 571.5. Q. B. 439; 50L. T. 6613; 52 
J.P. 645; 36 W. R. 657; 4 my LL R. 494, C. A. 3 
on appeal (1889), 14 App. Cas. 498, IT, L. 
Annotations ;—As to (2) Consd. Lowo v. Dorting, [1906] 
2 K. B. 772; Grege ve. Riehards, [1986] Ch. 521. 
Generally, Reftd. Garbutt +. Durham’ Joint Comittee, 
11904) 2 K. B. 514. Mentd. London Bank of Mexico & 
South America v. ela a {1891]2Q B.38783; Bartholo- 
may Brewing Co. (of Nochester) » Wyatt, Nobel Dynamite 
Trust Co. v. Wyatt, (1893) 2 Q B. 499: San Paulo 
(Brazian) Rv. v. Carter, [1896] A ©. 31, Apthorpe & 
Schoenbofen Brewing Co. (1899), 30 L. T. 39 o, LGC 
vw, A.-G., [L9OL] A.C. 2635 Rov. Clerkenwell, General Comes, 
of Taxes, 11901] 2 ik B. 879; Kodak v. Clark, (1903) 4 
Tax Cas. 549; Do Beers Consolidated Mines v. Howe 
(1905), 21 T. I. KR. 4603; Gramophone & Typewriter v. 
Stanloy, [1908] 2 K. B. 89, American Thread Co. v. 
Joyee (1912), 106 BE. T. 471: Tdverpool & London & Globe 
Insce. v. Bennett, Brice v. Northern Assee., Brice v. Ocean 
Accident & Guarantoe Corpn., [1912] 2 kK. 0. 41; Drum- 
mond vo Collins, [1915] A. C. 1011; Mitchell v. Egyptian 
Hotels, (1915) A.C. 1022 5) Kensington Income Tax Comra. 
v. Aramayo, [1916] 1 A. ©. 215; Brooke » I. R. Comrs., 
ae) 1K. B. 2573 Greenwood v. Smidth (1921), 91 
J. KB. 3195 TO OR. Comrs. v ay at [1921} 2 K. B. 
tga": Singer ». Williams, [1921] 1 A. C. 41; Wankio 
Colliery Co. v. I. R. Comrs., [1921] 3 K. B. 344; Williams 
v. Singer, Pool v. Royal Exchange Aspce., [1921] 1A. CG. 
65; Bradbury ». Knglish Sewing Cotton Co. (1923), 3 
Tax Cas 481; Alianza Co. v. 1. 1. Comrs., (1925] A.C. 
644; Foulshamn wv. Pickles, jgees A. C. 458; Swedieh 
Central Ry. v. ST DOUIEHOn, [1925] A. C. 495; Whelan 0. 
Henning, [192 5] 1K. B. 387; Whitney ». T. R. Comrs. 
(1926) A.C $73 Shee » Baker, [1927) 1K. BL 10931. R. 
ine . Pakenham, I. RN. Comrs, v, Longford, [1928) 
1 5 S, 


D. Statutes Applicable to England and Scotland. 

See Interpretation Act, 1889 (c. 63), ss. 23-25, 
28, 29. 

868. Not construed technically.|---In constru- 
ing the statute, we must bear in mind that, as 1t 
applies to the whole of the United Iingdom, the 
language of the lemslatare must be taken in its 
popular sense, without reyard to technicalities, 
whether of English or of Scotch law.—SAaLToun 
(LORD) v. ADVOCATE GENERAL (1860), 3 Macq. 
659; 381. T. 40; 8 W. RR. 565, TT. LL. 

Annotations :-—-Consd. A.-G. v, Charlton (1876), 45 Th. J. 
Q. B. 354. Expld. Income Tas. Special Purposes Comrs. 
Pemsel, [1891] A. C. 531. Refd. fe Mpa edi 30 

J. Wx. 404; LBraybrooke tv. A.-G. (1861), 31 ike 

ti : A.-G. v. Lilford os 3 MW. & C. 239; 

Upton (1866), 1, L. Roi Exch, 22¢3 Re Gowley (1866), L. R. 

Ixch. 288; Lord Advocate - os Nosy, {1905} A. C. 531. 

Mentd. A.-G. v. Floyer, A -G. Sy eee 1301); 311. J. Ex. 

404; ite De Lanccy (1869), L. R. 4 Exch. 345, Fryer vo, 

Morland (1876), 3 Ch. D. 675 it Zetland v. Lord Advocate 

(1878), - App. Cas, 505; Chariton v. A.-G, (1879), 4 App 

Cas. 42 A.-G. v. Mitchell (1881), 44 L, IT, 580; Mac Abe 

lane v. Lord Advocate, [1891] A. C. 201 ; Buchan v. Lord 

Advocate, [1909] A. C. 166 ; Hamilton v. Lord Advocate, 

[1920] A. C. 50. 

869. Word construed in technical sense — 
Appropriate to each country—‘‘ Indictment.’’]— 
It always requires the strong compulsion of other 
words in an Act to induce the ct. to alter the 
ordinary meaning of a well-known legal term. As 
there is such a proceeding as an “ indictment,”’ in 


lead to inconsistency or injustice.— 
inst NaTIONAL BANK oF IpaHO 
SPRINGS, COLORADO v. CuRRY (1910), 
20 Man. L. R. 217.—CAN. 
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Sect, 2.—Rules of interpretation: Sub-sect. 18, D.; 
sub-sect. 19, A., Bo & Cu] 


Scotland, I think it is far more in accordance with 
the true construction of the proviso to say that it 
contemplates that ‘‘ indictment ” with respect to 
Scotland, & the well-known Enghsh indictment 
with respect to England, than to say that it means 
neither the one nor the other, but something differ- 
ing from either & including both (DENMAN, J.).— 
R. v. SLATOR (1881), 8 Q. B. D. 267; 61 L. J. Q. B. 
246; 46 J. P. 694; 30 W. R. 410. 

870. ——~ ** Sequestrator.”’]—It is sug- 
gested that the word “ sequestration ’’ is an 
English word, used in an KEnghsh Act, & that it 
must have the same meaning that it would have 
in England. ...JI do not follow that at all (NORTH, 
J.).—Re WANZER, Lrp., [1891] 1 Ch. 305; 60 
L. J. Ch. 492; 39 W. R. 3433 7T. L. R. 151. 

871. Technical meaning in one country — 
Applied to analogous case in other country.| 
INCOME TAX SPECIAL PURPOSES Commas. 7. PEMSEL, 
No. 568, ante. 








SuB-sEectT. 19.-- MISTAKE IN STATUTES. 
A. In General. 


872. Presumption against mistake.]—RICHARDs 
v. McBripE, No. 131, arte. 

873. J—IncoME Tax SPECIAL PURPOSES 
CoMmns, v. PEMSEL, No. 563, ante. 

874. Unskilfulness or ignorance in draftsman- 
ship—-Whether statute to be reduced to nullity— 
Where object & intention clear.|—Where the main 
object & intention of a statute are clear it must not 
be reduced to a nullity by the draftsman’s unshilful- 
ness or ignorance of law except in the case of 
necessity or the absolute intractability of the 
language used.—SALMON v. DUNCOMBE (1886), 11 
App. Cas. 627; 55 1. J.P. C. 693; 65 1. T. 416, 
P.C. 


Annotations :—Apld. KR. v_ Vasey, 
hk. ¢. Ettridge, 1909] 2K. LB. 2t. 








11905] 2 K. B. 748, 


B. Lejection of Words and Phrases. 

875. Whether word or phrase may be disre- 
garded —Intelligible construction not otherwise 
possible.|— Where no meaning can be given to the 
words of a statute without rejecting some of those 
used in it, or where the statute would become a 
nullity were all the words retained, the ct. has 
power to read a sect. as though the words which 
make it meaningless, or nullify it, were not there 
{per Cun.).—H. v. Errripge, [1909] 2 K. B. 24; 
18. J. K.B. 479; 100 L. T. 624; 73 J. RP. 253 ; 


STATUTES. 


25 T. LL. R. 391 ; 538 Sol. Jo. 401 ; 22 Cox, C.C. 101; 

2 Cr. App. Rep. 62, 0. C. A. 

aration :— Mentd. R v. Woodman (1909), 2 Cr. App. Rep. 
dae 


876. Only in case of necessity.]|—I think 
that the words of a statute never should in inter- 
pretation be added to or subtracted from without 
almost a necessity (LORD BRAMWELL).—COWPER 
Kssex v. AcTON LocaL Boarp (1889), 14 App. 
Cas. 153; 58 I. J. Q. B. 594; 61 1. T. 1; 53 
J.P. 756; 38 W. R. 209; 5 T. L. R. 395, H. LL. ; 
revag. S. C. sub nom, R. v. Hissex (1886), 17 Q. B.D. 
447, 0. A. 


Annotations :—Mentd. Re London, Mlbury & Southend Ry. 
& Gower’s Walk Schoolx (1889), 24 Q B. D. 326; 
M‘Murrav v.Cadwell (1889), 6 T. L. R. 763 Je Tyne- 
mouth Corpn. & Northumberland, Same & Trevelyan, 
same & Ordo (1900), 67 J. P. 425; Long Maton Recreation 
Grounds Co. v. Mid. Ry. (1903), 71 L. J. K. B. 74: London 
& India Jbocks Co. v. North London Ry. (1903), Times, 
Feb. 6; R.v Mountford, fr p. London United Tramways 
(1901), Ltd . [1906] 2 K. B. 8143 Horton v. Colwyn Bay 
& Colwyn U. C., (1908) 1 KK. B. 3273) Re vw. Middlesex 
(Clerk of the Veace), [1914] 3 KK, B. 259; Holditeh wv, 
Canadian Northern Ontario Ry., [1916] 1 A. C, 536; 
Nochingham Sisters of Charity ». R., (1922) 2 A.C. 31d. 


877. —-— To give effect to intention of statute.] 
—ITiffect is to be given to the manifest intention 
of a statute, & uf, in order to make that intention 
effective, 16 is necessary to suppress words in the 
statute, the words must be suppressed.—R. v. 
Vasny, [1905] 2 K. B. 748; 75 L. J. WK. B. 19; 
93 lL. T. 671; 69 5. P. 455; 54 W. R. 2185 22 
T. t. Re. 1; 50 Sol. Jo. 14; 21 Cox, C. C. 49, 
CoG 
-Annotation — Apld. R. v. Ettridge, [1909] 2K. B 24. 

878. -- - Statute otherwise a nullity.) RR. v. 
Errripen, No. $75, ante. 

879. ---— Obscurity of expression insufficient.| 
-~ Obscumty of expression & difliculty of con- 
struction are not sufficient grounds for rejecting 
provisions in Acts of Parhament (FARWELL, L.J.). 
--INLAND REVENVE Comers. tv. Jorcry (No. 1), 
(1913) 1K. B. 415; 821.5. K.B. 1625 108 LP. 
135; 76 J. P. Jo. 616, C. A. 

880. ----~ Difficulty of construction insufficient.] 

INLAND REVENUE Comrs. ve. Jockey (No. 1), 
No. 879, ante. 








C'. Supply of Words and Phrases. 


881. Court not entitled to add words or phrases.} 
— We are not aware of any authority to show that 
if a statute direct certain things to be done to give 
effect to an instrument, without limiting a time for 
doing it, that such statute is to be construed as if 
it had said that it shall be sufficient if the thing 
be done within a reasonable time (per Cur.).— 
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872 i. Presumption against mistake.) 
--GUESYT v. DIACK (1897), 29 N.S. It. 
(17 R. & GC.) 504.— CAN, 

87211. ~--~—-.]—A statute is never 
supposed to use words without @ mean- 
ing or that are superfluous. —MEDICINE 
War Corpn. ve. Howson, [1920] 2 
W. WO. 811, 63 DL. R. 2645 15 
Alta, L. 2. 508.—CAN. 

t. Two offical versions of statutes 
—FKrench & English versions—Hrror 
an Jinglish verswon.|--A typographical 
or clerical error m the English text 
of a statute, as by the insertion of the 
word “these ’”’ jnstead of the word 
“third” cannot be corrected hb 
reference to the French text in which 
no such error occurs, & the ct. will not 

resume what meaning the Legislature 
ntended, but will take the text as ft 
finds it.—ARCHAMBAULT v. Hoy & 
PornwerR (1851), 2 L. C. R. 25,—CAN. 

a, Ambiguity in one version.) — 
Where one of the two official versions 
of a statute is capable of two construc- 





tions, but the other version is capable 
of only one of those constructions the 
et. will apply the construction of the 
latter version.—- JAFFLR v. PAROW 
VILLAGE MANAGEMENT BOAnp, [1920] 
Cc. P. D. 267.—-S. AF, 

b When right to alter marstakes ceases.) 
~~ The power given to correct mistukes 
in the arrangement of titles, etc., of 
Rev. Statutes ceascs when the text of 
the Act is printed.—It. v. MCLAUGHLIN 
(1855), 8 N. BB. 1. (3 AU.) 159.—CAN. 


c. Whether court may correct mia- 
tuke.J--Re HEINZE (1914), 29 W. L. It. 
131; 20 B.C. R, 99.—CAN. 
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8771. Whether word or phrase may 
be dusregurded—To give effect to 
wntention of statute.}—In interpreting 
a@ Statute the ct. may in a proper case 
delete a word used by the Legislature 
& read in another, but the ct. will not 
reject a word of clear meaning unless it 
is absolutely necessary to do so in 


order to avoid an absurdity or to 
revent the manifest intention of the 
egislature from being defeated.— 
SKINNER wt PALMER, {1919} W. lL. D. 
39,—S. AF. 
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8811. Court not entitled to add words 
or phrases.j—Altbough satisfied that 
there must have been sume crror or 
oversight in drafting a statute, the ct. 
cannot correct the error or supply the 
omission, for that would be to legislate, 
& not to interpret the Act.—-~LARENCK 
v, LARENCE (1911), 21 Man. L. R. 1453 
17 W. LL, R. 197.—CAN. 


881 ii MoCaLLuM  v. 


Hurry (Alta. (1911), 17 W. L. 2. 
533.—CAN. 

881 fii. —~—.]—CAMENON & CAMERON 
vy. H, 11927) 2 D. L. RR. 882: [1927] 
1 W. W. RR. 624; 38 B. GCG. RL. 191.— 
CAN. 

881 iv. J—A.-G. vv. ELECTRIC 





TRACTION Co. (1912), 7 Hong Kong 
L. Rh. 29.—HONG KONG. 


Part LiI.— INTERPRETATION. 


Moss v. CHARNOCK (1802), 2 East, 399; 102 EK. R. 


422, 

Annotations :— Refd. Palmer v. Moxon (1813), 2M. & 8. 43; 
Boyson v. Gibson (1847), 4 C. B. 121. entd. Mestaer 
v. Gillespic (1805), 11 Ves. 621; Moss v. Mills (1805), 
6 East, 144 ; Hubbard v. Johnstone (1810), 3 Taunt. 177: 
Ritehie v. St. HKarbe (1813), 4 Taunt. 768: Dixon v. 
Tete (1817), 3 Mer, 322; ‘he Frances (1820), 2 Dods. 


882. -|—I cannot concede that we are at 
liberty, upon any ground whatever, to add a new 
term to the statute (CoLMRIDGE, J.).—GWYNNE v. 
BURNELL (1840), 7 Cl. & Kin. 572; 6 Bing. N. ©. 
453; 1 Scott, N. Rh. 711; West, 342; 7 E.R. 


1188, HL. L. 
Annotations ;—Consd. Sturgis v. Darell (1860), 2 L. T 808, 


Mentd. Negelen v. Mitchell (1841), 7M. & W. 6123 Gallo- 

way v. Juckson (1812), J Seott, No. R. 753: Atkinson +. 

Davies (1813), 11 M. & W. 236; Do Wolf », Bevan (18 '4), 

14.1. J. Ex. 124; Gordon wv. Milis (1844), 8 Jur. 670: BR. 

® Darlington school (1844), 6 Q. B. 682; Pim v. Graze- 

brook (1815), 2 C. B. 4205; Aston v. Perkes (1816), 7 

L. T. O. 5. 1863 Gregory v. Brunswick (1846), 3 CG. 2B. 

481: Couling 7. Coxe (1848), 6. B. 7033; Kepp v. Wigrett. 

(1848), 6 C. LB. 280, Morris v. Chadwick (1819), 13 L. T. 

O.S, 208; Rutland v. Bugshaw (1850), 14 Q. B. 869; 

Berwick Corp. v. Oswald (1853), 1 KH, & B. 295 3; Montreal 

Street Ry. v. Normandin, [1917] A.C. 170, 

883. -.|—LEvery day I see the necessity of 
not importing into statutes words which are not 
to be found there (Parrison, J.),---Kina v. 
Burren (1840), 12 Ad. & HI. 4Ver. & Dav. 
207; 4 Jur. 1109; 1138 H.R. 886, sub nom. Rev. 
Burrenn, 9 7. 0. Q. B. 337, 
aAnnotavons ---Apld, Thomas v. Bolton (1928), 139 L. T 

307, Mentd. R.e Lichfield Corpn. (1811), 1 QB. 403 

King 2. Share (1812), 3 Q B. 31, Joule v. Taylor (1851), 

24.M.&P G15; Clarke v. Gant (1852), 22 Le Sd. BAL 67, 

Jeffreys v. Higgins (1853), 1 C bb. . 3515 Hunt ev. iibbs 

(1860), 5 HL & N. 123, 

884. ——.J|—We are undoubtedly bound to 
give to Acts of Parhament a construction in 
accordance with the pla intention of the legisla- 
ture; but if Acts of Parhament do not use the 
words which are necessary to convey their mean- 
ing, and the words used are wholly inoperative, 
as appears to be the case in this instance, we do 
not feel justified in gomg the length of altering 
those words & of supplymg others which shall 
give eflect to what was perhaps the intent (Lorp 
DENMAN, ©.J.).—GrEEN tv. Woop (1815), 7 Q. B. 
W783 141.0.Q. B.217;50. 'T. O.S. 725 9 Jur. 











708: 115 Wa. RR. 455. 

One - Mentd. Curtis v. Stovin (1589), Q. B.D. 
ole, 
885. ----~.} ~The construction of the Act must 


be taken from the bare words of the Act. We 
cannot fish out) what possibly nay have been the 
intention of the legislature; we cannot aid the 
legislature’s defective phrasmg of the Act; we 
cannot add, & mend, &, by construction, make up 
deficiencies which are left there. If the legislature 
did intend that which 1t has not expressed clearly ; 
much more, 1f the legislature intended somethmg 
very different; if the legislature intended some- 
thing pretty nearly the opposite of what is said, 1t 
is not for judges to invent something which they 
do not meet with in the words of the text, aiding 
their construction of the text always, of course, 
by the context; ...it1s not for them so to supply 
a meaning, for, in reality, it would be supplying 
it; the true way in these cases is, to take tho 
words as the legislature have given them, & to 
take the meaning which the words given naturally 
imply, unless where the construction of those 
words is, either by the preamble or by the context 
of the words in question, controlled or altered ; &, 
therefore, if any other meaning was intended than 


892i, ---- ~ Casus onussus.| ~Where 
{t appears from the whole of a statuto 
that there is a casus omissus, it is not 
for the cts. to supply the omission or 


to read into the statute what it may 
think Parliament would have inserted 
had its attention been drawn to the 
mneatter.—CoRBY v. MvARTHUR, BaAk- 
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that which the words purport plainly to import, 
then let another Act supply that meaning, & 
supply the defect in the previous Act (per Cur.).—— 
CRAWFORD v. SPOONER (1846), 6 Moo. P. C. C. 13 
4 Moo. Ind. App. 179; 13 1. R. 582, P. C. 

886. .|}—We have no authority to intro- 
duce any qualification or condition into an Act 
of Parhament; we are to interpret the language 
of the legislature (LORD CAMPBELL, C.J.).—R. v. 
TRAFFORD (1850), 15 Q. B. 200; 4 New Mag. Cas. 
82; 4 New Sess. Cas. 180; 117 E.R. 484; sub 
nom. R. ve. LANCASHIRE J.J., 19 Tu. J. M. GC. 199; 
15 L. T. O18. 159; 145. P.528; 14 Jur. 552. 
Annotations :--Mentd. Rt. +. Hammond (1850), 1 New Sess. 

Cas 316; Rov. Kent JJ. (£850), 14 J. P. Jo. 733. 








887. - --.|—Cokv. LAWRANCE, No. 1486, post. 

888. ----.J—Frepenicks vv, PAYNE, No. $96, 
post, 

889, --—.} ~The rule in construing any instru- 


ment, either an Act of Parhameut or any other 
document, 1s that 1t 18 not to be held that there is 
a condition precedent unless it 1s clearly expressed 
or unless such is the clear inference to be drawn 
from the language which 1s used (Brerr, L.J.).— 
Rov. Mraencu (1879), Q. B.D. 5075 48 L,I. MC. 
175; 41 lL. T. 638; 43 J. P. 6995 28 W. RR. 118, 
Cooks 


wt{nnotation :-— Refd. Swansea Improvements & ‘ram. Co. 
e Swansea & Muimobles ity. (18850), 3 Ry. & Can, Ir. Cas, 
wine 


890. .])--Nothing could be more imis- 
cInevous than, because an Act of Parliament. 1s 
deficient, to try & strain the facts in order to bring 
within the existing legislation that which has 
been left out of it (Winns, J.).—PELSALL COAL & 
Jron Co. ve. LONDON & NonrH WESTERN Ry. Co. 
(No. 2) (1891), 7 Ry. & Can. Tr. Cas. 36. 

891. --—./—The ct. ought to be slow to allow 
an interpretation to prevail which would introduce 
an exception which has not been made by the 
legislature (Manirew, iL.J.)—Smiru v. Coes, 
(1905) 2 K. B. 827; 751. . K. BL 16; 938 LL. 9. 
7543; 54 W. R SL; 22 7T. LR. 5; 8 W. CO. C. 
116, CG. A. 

Annotations -—Refd. Re Fuller (1921), 19 L. G. RR. 756; 

Hampton v. Winward, {1921] 2 K. B. 669. 

892. Casus omissus.!-——(1) If that has 
been a cusus omessus I think 1b ought to be con- 
strued in a way most fa, ourable to those who are 
secking to defend their property from invasion. ... 
A manufactory does not cease to be one because 
another person has a ught of way over if (LORD 
CRANWORTH, [...).). 

(2) Where the construction of an Act of Parlia- 
ment, under which property is to be taken com- 
pulsorily is doubtful, 1t should he construed most 
favourably to those who seck to defend the pro- 
perty from innovation.—-SPARROW wt. OXFORD, 
Worcester & WolvVERHAMPTON Ry. Co. (1852), 
as reported in 7 Ry. & Can. Cas. 92; 21 LL. J. Ch. 
731; 19L. 1. 0.8. 131; 16 Jur. 708, L. JJ. 


Annotations :-—Cenerally, Mentd. Salisbury v. G. N. Ry. 
(1852), 17 Q. B. 810; Pinehin v. London & Blackwall Ry. 
(18454), | K. & J. 813; Spackinan vw GoW. Ry. (1855), 1 
Jur. N.S. 790; Hedges vr, Met. Ry. (1860), 28 Beav. 109; 
Haynes «. Haynes (1861), 1 Drew. & Sm. 426; St. 
Thomas’s Hospital v. Charing Cross Ry. (1861), 1 John. 
& HW. 400: Reddin vy. Metropolitan Board of Works (1862), 
4 De G. &. & J. 5325 Furniss v. Mid. Ry. (1868), L. R. 6 


893. ~-— .|--This is a casus omissus & 
we cannot Iegislate for it (COCKBURN, C.J.).—R. v. 
Denton (INHABITANTS) (1864), 6 B. & S. 8215 34 
Leds M. CO; 138+ 11d Pe STL 29 5. Po IS13 11 











CLAY v. SAME, Burr v. Same, Ren- 
MOND t. SAME, HALLEY vr. 8 nie (1903), 
23 N. Z. L. RK. 419,—N.Z. 
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Sect. 2.—ules of interpretation: Sub-sect. 19, C. & 
D. Sect. 3: Sub-sects. 1 & 2.) 


Jur, N.S. 172; 13 W. R. 143; 10 Cox, 0. C. 61; 
122 KE. Wl. 1036. 

894. .]—It seems to me to be a casus 
omissus from the Act altogether & if that beso... 
I cannot supply the deficiency (PEARSON, J.).— 
Re KNATCHBULL’S SETTLED Estates (1884), 27 
Ch. D. 349; 54 1. J. Ch. 154; 51 L. T. 6953; 33 
W.R. 103 on appeal (1885), 29 Ch. D. 588, C. A. 
Annotations :—Mentd, He Sebrights’ S. Kk, (1886), 33 Ch. D. 

420; dee Egmont’s S. E. (1890), 45 Ch. D. 395; Re 

Daltson’s S. ., [1492] 3 Ch. 522; Re Howard’s 8. E., [1892] 

2 Ch. 233; Le p. Castle Bytham, Hr p. Mid. Ry., (1895) 

1 Ch. 348; Ae Richardson, Richardson v. Richardson, 

Hous 2 Ch. 778, I2e Manchester’s Settlmt., [1910] 1 Ch. 


895. .|—ReIp v. Winson & WARD, 
REID v. WILsuNn & KING, No. 1506, post. 

896. Unless for cogent reasons—Avoidance 
of repugnancy.|—T here is always a strong objection 
to introducing words into an Act of Parhament, & 
1t ought never to be done unless absolutely neces- 
sary in order to avoid repugnance to good sense 
(POLLOCK, C.B.).—FREDERICKS v. PAyNi (1862), 
TH.A ©. 584; 32 L.J.M.0.14; 71.1. 329; 27 
J.P. 1043; 8 Jur. N.S. 1109; LL W. &. 86; 158 
MK. R. 10163 sub vom. PAYNE v. FrepEnicks, 1 
New Rep. 32. 

897. Provisions not obvious.|-—It is, I 
think, a mistake to suppose that this part of the 
Act was passed simply for the benefit of the ship- 
owner, & so to approach its construction from that 
point of view only. This part of the Act was 
passed, I should suppose, for the convenience of 
commerce, « in order to facilitate the despatch of 
business. Possibly it may be used unreasonably 
or even oppressively by persons who are more 
bent on giving trouble to others than doing their 
own business in a business-like way, if such persons 
there be. But that is hardly a reason for domg 
violence to language tolerably plain, or for import- 
ing into the enactment provisions which are not 
obvious if it be construed fairly & without any 
leaning to one side or the other (LORD Mac- 
NAGHTEN).— WHITE & Co. vo. FURNESS, Witiy & 
Co., [IS0o, A.C. 40; Gf 1. 7. Q. B. 161; 72 L. T. 
157; 7 Asp. M. 1. C. 674; 111.53, 1. I. 3 revsy. 
S.C. sub nom. Furness, Witity & Co. v. WHITE 
(W.N.) & Co., [1894] 1 Q. B. 4838, C. A. 
Annotations ‘—-Mentd. Montgomery v. Foy, Morgan, [1895} 

2Q. B. 321; Muterpe 8.8. Co. v. Buth (1897), 2 Com, Cas. 


196; MeCheane v. Gyles (No. 2) (1902), 71 L. J. Ch, 446 ; 
Akt, Ocean v. Harding, [19281 2 kK. B. 371. 























D. Conjunclive and Disjunctive Words. 


898. Power of Court—Whether disjunctive read 
as conjunctive.|--R. ». CoLe (1801), cited in 2 
Hast, P. C. at p. 767. 

Annotations .—Mentd. A.-G. v. King (1817), 5 Price, 195; 

Ik v. Wiley (1850), 4 Cox, GC. C. 414, 

899. -|—I know no authority for 
such a proceeding unless the context makes the 
necessary meaning of “ or’ ‘ and,’’ as in some 
instances it does (LORD Hanspury, C.).--MERSEY 
Docks & HaArsour Boarp v.. HENDERSON 
BroTuErs (1888), 13 App. Cas. 595 ; 58 L. J. Q. B. 
152; 69 lL. T. 697; 37 W. R. 449; 4T. L. R. 


896 i. Uniecss for cogent reasons — 
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703; 6 Asp. M. L. C. 338, H. L.; revag. 8. C. 

sub nom. HENDERSON BROTHERS v. MERSEY 

Docks & HarspouR Boarp (1887), 19 Q. B. D. 

123, C. A. 

Annotations :-—Apld. Walker v. York Corpn., [1906] 1 K. B. 
724. Mentd. The Rutiand (1896), 65 L. J. P. 01; Mersey 
rene & Harbour Board v. Twigge (1898), 67 L. J. Q. B. 


900. .|}--In construing a statute 
‘‘ or’? may be read as “ and ”’ if the context makes 
that the necessary meaning.—WALKER v. YORK 
Conren., [1906] 1 K. B. 724; 75 L. J. K. B. 413; 
94 L. T. 744; 70 J. P. 270; 54 W. R. 493; 22 
T. L. R. 456; 50 Sol. Jo. 301; 4 1. G. R. 524, 
DC. 


Annotation :~Consd. Brown v. Harrison, Hourani v. Samo 
(1927), 137 L. WV. 549. 


901, —-— |—The case of Walker v. York 
Corpn., No. 900, ante, showed that to obtain 
consistency it was legitimate for him to read “ and”’ 
instead of ‘or’ & to do so would give a less 
surprising result than to alter the latter part of 
he sub-section (MACKINNON, J.).— Brown (R. EF.) 
& Co., Lrp. v. HARRISON, LLOURANI v. SAME (1927), 
137 LT. 519; 43 T. LR. 3945 17 Asp. M. L. C, 
204; on appeal, 96 J. J. 1K, B. 1025, C. A. 
aA nnotations :—Refd, Gosne Millard v. Canudian Government 

Merebant Marine, American Can, Co. v. Same, [1927] 

2 K. B. 4323 Green v. Premier Glynrhouwy Slate Co., 

11928) 1K. 3B. 561.) Mentd. Foreman & Ellams vw. Federal 

Steam Navigation Co., [1988] 2 K. B. 4243 Gosase Millard 

v. Canadian Government Merchant Marino (1928), 45 














T. L. R. 63. 
902. ---~--.]--You do sometimes read 
“or” as “and” in a statute. ... But you do not 


do it unless you are obliged because ‘“ or” does 
not generally mean “ and” and ‘t and ” does not 
generally mean “ or” (Scrurron, J..J.).—-GREEN 
v. PREMIER GLYNRUONWY SLATE Co., [1928] 1 
K. B. 661; 97 L. J. K. B. 32; 1388 Lb. Tf. 90; 20 
LB. W. C. CO. 568, C. A. 


SxcT. 3.—STATUTORY PROVISIONS FOR 
INTERPRETATION. 
SuUB-sECT. 1-——-IN GENERAL. 

See, generally, Interpretation Act, 1580 (ec. 63) ; 

Statutes (Definition of Time) Act, LS80 (¢. 9). 
903. Measurement of time—Statutes (Definition 
of Time) Act, 1880 (c. 9) Greenwich mean time. | 
The expression ‘ sunset” in Local Government 
Act, 1888 (c. 41). s. 68, is not an expression of time 
within above Act, & a bicyclist is not compelled 
under sect. 85 to light his lamp an hour after sunset 
according to Greenwich inean tune, but according 
to the time of sunset as if vanes at diferent places 
in Kngland.—GoRDON v, CANN (1899), 68 LL. J. 
Q. B. 434; 80 1. T. 20; 68 J. P. 3245 47 W.R. 

269; 15 T. L. R. 165; 43 Sol. Jo. 225, 1). C. 
904. Singular includes plural.|—With regard 
to the meaning of “ patentee,” I can find no clear 
decision as to what is the true meaning of the 
definition of ‘ patentee ” in Patents & Designs 
Act, 1907 (c. 20), 3. 03, namely, ‘t the person for 
the time bemg entitled to the benefit of a patent.” 
The words must, of course, be read as meaning 
person or persons (COMPTROLLER-GENERAL).-—lte 
GOLTSTEIN’S APPLICATION (1910), 27 R. P. GC. 289. 











Altowdance of repugnancy.J\—When the 
intention of the legislature can be 
collected from the statute itself. words 
may be modified, altered or supplied 
in the Statute, so as to obviate an 
1epugpancy to, or inconsistency with 
such intention — Quin 7. (VR BEFFE 
(1859), L. 2. 10 ©. L, 393, 416.- -IR. 
$96 ii. ---— -]— GLA 


COHPN. wv. MickEL, {1922 ra oF 
59 Be. L. Rk, 153’ SCoT. oe 








PART IH. SECT. 8, SUB-SECT. 1. 
d. Instruments Act, 1890 — Strict 
construction necessary.J|—~-The ct. has 
always insisted that the directions given 
by the above Act shall be strictly 
followed. Tho statute creates its own 
practices, & that being so, the old 
ractice dues not apply.—-LISTER v. 
ares {1915] . L RR. 374.— 


_0. Whether assistance may be de- 
rived from same words in other statute.) 


—The interpretation of general terms 
in a astatute cannot be assisted by 
reference to the interpretation clause 
in another statute, by which the same 
terms aro in it given a special con- 
struction.—-BAINBRIDGE v, ESQUIMALT 
& NANAIMO Ry. Co. (1895). 4B. GO. RR. 
V8Ls [1896] A.C. 561.— CAN. 


f. Whether general viterpretation 
statute controls special statute’s inten- 
tion.)}—A general interpretation statute 
cannot be invoked to contro] the plain 


Part [I].—INTERPRETATION. 


905. -.|—Interpretation Act, 1889 (c. 63), 
provides that in every Act passcd after 1850, 
unless the contrary intention appears, words in 
the singular shall include the plural.—IRe Cray- 
TON’S SETTLED Esrares, [1926] Ch. 279: 95 
L. J. Ch. 169; 184 L. 'T. 568; 70 Sol. Jo. 427. 


SUB-8sECT. 2.—INTERPRETATION CLAUSES. 


906. Object of clauses.|—The object of these 
Acts being framed with these interpretation 
clauses is, by the means & through the agency of 
the interpretation clause, to avuid the necessity 
of frequent repetition in describing all the subject- 
matter to which the Act was intended to apply. 
lt uses one expression & then by the interpretation 
clause, declares that that expression shall have 
certain meanings other than the ordinary meaning 
of the word used; & the way to apply that inter- 
pretation clause is, when you find the word used 
in other enactments, to follow the direction of the 
interpretation clause &, according to the subject- 
matter, to read it as if it contained the other words 
which, by the interpretation clause, it is meant to 
include (Lory CorrentramM, ©.).—A.-G. 1. Wor- 
CESTER Coren. (1846), as reported in 15 L. J. Ch. 
308; 8h. T. 0. S. 85, L. CL 

997. Mode of application.} — A.-G. v. 
CUSTER CoRPN., No. 906, ante. 

908. Utility.] --It has been very much doubted, 
& I concur in that, doubt, whether these interpre- 
tation clauses, Which are of modern origin, have 
not introduced more mischicf than they have 
avoided, for they have attempted to put a general 
construction on words which do not admit of such 
a construction in the different. sensesin which they 
are introduced in the various clauses of an Act 
of Parliament (Lorp Sr. Leonanps, (.).—ELY 
(DEAN) 7. Boiss (1852), 2 De G. M. & G. 159; 20 
J... OWS. 85; 42 1. 2. 950, L. ©. 

Annotations :—Refd. Irish Land Commission v., Grant 
(1881). 10 App Cas. 14. Mentd. isdaile v. Payne (1889), 
59 L. T. 910; Howitt ». Harrington, [1893] 2 Ch. 497. 
909. -|—-I hope the time will come when 

we shall sec no more of interpretation clauses, for 

they generally lead to confusion (CocKBURN, ©.J.). 

a AKEFIELD BoAnp OF HEALTH v WEST KIDING 

& GRIMSBY Ry. Co. (1865), as reported in 6 B. & S. 

704; 122 1. BR. 1386. 

Annotation :-—Mentd. Muir v, Hore (1877), 47 L. J. M. C. 17. 
910. ——-.] — The interpretation clause [is] a 

modern innovation & frequently does a great deal 

of harm (BLAcKBuRN, J.).—Linpsay v. Cunpy 

(1876), 1 Q. B. D. 348; 45 L. J. Q. B. 881; 34 

i. T. 3143 24 W. R. 73803 18 Cox, GC. C. 162; on 

appeal, sub nom. Cunny v. Linpsay (1878), 3 

Due Nest saa f I. 
nnotations :-—Mentd. Re Iced, EF . 

Ch. D. 123; serene ae Pathacines Dee oS. 

(1878), 3 C. P. D. 440; Moyee v. Newington (1878), 4 

Q. B. D 32; Babcock v. Lawson (1879), 4 Q. B.D. 394; 

KR. o. Contral Criminal Court JJ. (£886), 18 Q@. B.D 314 : 

Bentloy v. Vilmont (1887), 12 App. Cas. 471, Henderson 
v. Williains, [1895] 1 Q. B. 521, elie Norton Metal Co, 
v. Edridge, Merrett, Saine vr. Roberts (1897), 14 T. LR. 
98; Baillie’s Case, [1898] 1 Ch. 110; G. W. Ry. v. London 


& County Banking Co., [1901] A. CG. 414: Whiteborn v. 
)avison, [1911] 1 BK. B. 463; Phillips ». Brooks, [1919] 





Wor- 








Intendmont of a specal statute.— 
QuicHarps v, Woop (1906), 12 B.C. Rh. 
182.—-CAN. 


g. Right of drafisman 

Interpretation Act.J—In theso days the 
passing of Acts modifying oxisting 
statutes, is not infrequent, & the drafts- 
man js entitled to rely on Interpretation 
Act.—Re =MacDovaani'’s ~ Wstratr, 
11927] 38 DD. L. R. 464 > [1927] 1 
aa It. 612; 21 Sask. L. BR. 397.— 


to rely on 





PART Ill. SECT. 


906 j. Object of 
recognised in England to be a rule with 
regard to the effect of interpretation 
clauses of a comprehensive nature that 
they are not to be taken as strictly 
defining what the meaning of a word 
must be under all circumstances, but 
merely as declaring what things muy 
be comprehended within the term 
where the circumstances require that 
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2K. B. 243; Folkes v. King, [1923] 1 K. B. 282; Nanka- 
Bruce ». Commonwealth Trust, {1926] A. C. 77; Greer 
«. Downs Supply Co., [1927] 2 K. B. 28; Lake v. Simmons, 
{1927} A. C. 487. 


911. Scope of clauses—Whether definition for 
all purposes.|—-We apprehend that an interpreta- 
tion clause ... is not to be taken as substituting 
one set of words for another, nor as strictly 
defining what the meaning of a word must be 
under all circumstances (LORD DENMAN, C.J.).— 
R. v. CAMBRIDGESIURE JJ. (1838), 7 Ad. & EL 480 ; 
1 Per, & Dav. 249; 1 Will. Woll. & IL. 698; 8 
I. J.M.C. 6; 112 BE. QR. 551. 

Annotations :—Mentd. RQ. v. Westbury (1844), 8 J. P. 532; 
h. v. Holy Trinity, #xeter (1851), 4 New Sess. Cas. 438. 
912, —-— .}—It would be a most extra- 

ordinary conclusion for your Lordships to arrive 

at that because for a particular purpose ... it is 
provided in the interpretation clause of an Act of 

Parliament that fixtures are to be deemed personal 

chattels, therefore they are made personal chattels 

for all intents & purposes (LORD COELMSFORD).— 

Meux v7. Jaconps (1875), lL. Wk. TU. LL. 4815 44 

L. J. Ch. 481; 82 L. T2171; 39 5. P. 8245 28 

W. R. 526, I. lL. 


Annotations :—Mentd. Bain v. Brand (1876), t App. Cas. 762 ; 
Re slick, Mz p. Alexandor (1876), 4 Ch. D. 503 5 Cross v. 
Batnes (1877), 46 L. J. Q. B. 479: Pe Trethowan, Hr p, 
Tweedy (1877), 5 Ch. D. 559: Paine vr, Matthows (1885), 
53 L. T. 872; Sanders », Davis (1885), 15 Q. B. D. 218: 
Topham v. Greenside Glazed Fire-Brick Co. /1887), 37 
Ch. D. 281; Thomas v. Kelly (1888), 60 L. T. 114; Gough 
ve. Wood, [1894] 1 Q. B. 713; Ellis v. Glover & Hobson, 
11908] 1 K. B. 388; Ie Rogerstone Brick & Stone Co., 
Southall v. Wescombe, (1919} 1 Ch. 110. 

with 


913. Definition to be consistent 
remainder of Act.)—An interpretation clause in 
an Act of Parliament should be understood to 
define the meaning of the word thereby inter- 
preted in cases as to which there is nothing else 
in the Act opposed to or inconsistent with that 
interpretation.—MIDLAND Ry. Co. v. AMBERGATE, 
NortrinGuaM & Boston & HASTERN JUNCTION RY. 
Go. (1853), 10 Hare, 359; 1 W. BR. 162; 68 E.R. 965, 
Annotations :—-Mentd. Powell Duffryn Steam Coal Co. v, 


Taft Vale Ry. (1873), 29 L. T. 575; Tall». LB. & 8. OC. 
Ty. (1885), 15 Q. B. D. 505. 


914. Whether restrictive or enlarging.|— 
The argument... is one which I have heard very 
frequently, viz., where an Act says certain words 
shall include a certain thing, that the words must 
apply exclusively to that which they are to include, 
That is not so (BLACKBURN, J.).—Fx p. FERGUSON 
(1871), lL. R. 6 Q. B. 280; 40 LF. Q. B. 105; 94 
L. T. 96; 19 W. R. 746; 1 Asp. M. I. C. 8 
nom. Re THAMES STEAMER, Fx p. FERGUSON, 35 
J. P. 468. 


Annotations :-—Apld. The Gauntlet (1871), lL. R.3 A, & E. 
381. Refd. The Mac (1882), 7 P. ) 126. Mentd. Tho 
G. S. Butler (1874), L. R. 4 A. & HE. 238; The Gas Float 
Whitton No. 2, [1896] P. 42. 


915. ——-.J—The interpretation clause is 
not of a restrictive but of an enlarging character 
(Sir R. PriuniMmore).—Tun GAUNTLET (1871), 
LRQA. & BE. 38k; 40 L. J. Adm. 34; 25 L. T. 
69; 1 Asp. M. L. C. 883 on appeal, sub nom. DYKE 
vy. EvLLoTr, THE GAUNTLET (1872), L. R. 4 P. C. 
184, P. C. 


Annotation :—Mentd. Palmer v. Hutchinson (1881), 6 App. 
Cas, 619. 




















they should.—R. v. DeSouza (1911), 
I. L. R. 35 Bom, 412.—IND. 

907i. Mode of application.) —“ A 
definition clause does not necessarily, 
in any statute. apply in all possible 
contexts in which the word may be 
If defined expressions 


clauses.}—It is 


found therein. 
are used in a context which the 
definition will not fit, then the words 
may be interpreted according to their 
ordinary meaning.’’-—STRATHERN  v, 
PaDDEN, [1926] S. C. (J.) 9.—SCOT. 
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Sect. 3.--Statulory provisions for interpretation: 


Sub-sect. 2. Sect. 4: Sub-sects. 1, 2,3 & 4.] 
916. ——— 


-I—The interpretation clause is 
not restrictive. lt does not say that the word 

“street ”’ shall be confined to any highway _ not 

being a turnpike road, but that it shall ‘‘ apply to 

& include any highway not being a turnpike road,”’ 

etc. That is enlarging, not restricting the meaning 

of ‘‘ street’? (Corton, L.J.).—NuTTER v. ACCRING- 

TON LocanL Boarp (1878), 4 Q. B. D. 875; 48 

L.J.Q. B. 487; 40 L. T. 802; 43 J.P. 635, 0. A. ; 

on appeal sub nom, ACCRINGTON CORPN. v. NUTTER 

(1880), 43 L. 1. 710, H. L. 

Annotations :-— Mentd. Swansea Improvement & Tram. Co. 
®, County Roads Board for Glamorganshire ae 41 
L. T. 583; Ie Stamford & Warrington, Payne v. Grey, 
11911] 1 Ch. 618. 

917. — Natural] sense of words not excluded.| 
—-The legislature, in sect. 105, from the context 
show that they are using the words “ new street ”’ 
in the ordinary & natural sense of the word ; & it 
does not follow that because, in the interpretation 
clause, they say the expression ‘‘ new strect”’ 
shall include certain other things, we are to say it 
does not include its own natural sense (BLACKBURN, 
J.).—--POUND v. PLUMSTEAD BOARD OF Works, 
NortTiBrook (LORD) » PLUMSTEAD Boarp OF 
Works (1871), L. R. 7 Q. B. 183; 41 L. J. M. CG. 
613; 251.7. 461; 363. P. 468; 20 W. R. 177. 
Annotations -—Apld. St. Giles, Carnberwell Vestry v. Crystal 

Pulace Co., [1892] 2 Q. B. 33. Refd. St. Mary IJslingtun 

Vestiy t Barrett (1871), L. R. 9 Q. B. 278; Plumstead 

Board of Works v. British Land Co. (1875), L. Rh. 10 Q B. 

2038; L. Bo. & Ss. CO. Ry v. St. Giles, Camberwell Vestry 

(1879), 4 hx. D. 239. Mentd. Dryden v. Putney Overseers 

(1876), lex D, 2235 Gl. Ry. v. Hackney District Works 

Board (1853), 8 ae Cas. 6837, Jobimson ». Barton 

Eccles L. B. (1883), 8 App. Cas. 798; Hornsey District 

Council vw Smith, [1897] 1 Ch. 813; Allen v. Fulham 

Vestry (1898), 79 L. IT. 190; Clerkenwell Vestry v. 
Edmondson, [1901] 1K. B 864: Stretford U. D. C. v. 
Manchester South Junction & Altrincham Ry. (1903), 

65 J.P. 59 

918. -——.}] — An interpretation clause 
should be used for the purpose of interpreting 
words which are ambiguous or equivocal & not so 
as (o disturb the meaning of such as are plam 
(lus. J.).—- RR. @, PEARCE (1880), 5 Q. B.D. 386 ; 
49 J.J. M.C. 813 28 W. i. 568, D.C. 

919. -— -]—-The fact that the word 
‘““ parent”? includes by the interpretation clause 
other persons, guardians, persons lable to main- 
tam, & persons who have the actual custody, if 
there be any such, does not appear to me to prevent 
the operation of the word “ parent ” mn its primary 
& obvious sense, where there is a person who 
comes under that description (LoRp COLERIDGE, 
('..0.).—LONDON ScHoor BOARD v. JACKSON (1881), 
7 Q. B.D. 502; 50 L. J. M. C. 184; 455. P. 750; 
30 W. R. 47, D.C. 

$20. Interpretation of ambiguous’ or 
equivocal words.|—lh. v. PeAncE, No. 918, ante. 




















SiuctT. 4.—PRESUMPTIONS. 
1.— PRESUMPTIONS AS TO 
STATUTE. 

921. Presumption of application of common law 
to doubtful cases.|—In doubtful cases statutes 
ought to be construcd according to the reason of 


SUB-SECT, Scori OF 





PART III. SECT. 4, SUB-SECT, 1. 


h. Presumption against destruction 
of common law rghts.}—Wherever 
aceording to the sound construction of 
astatute, the legislature has authorised 
@ plopuetor to make a particular use 
of Lis land, & the authority given is 
in the strict sense of the law permissive 
Ohly & not imperative, the lerislature 


must be held to have intended that the 
use sunctionced is not to be in pre- 
yudice of the cominon Jaw rights of 
others.—CANADIAN 
v. PARKE (1897), 6 B.C. R. 63 revad. 
{1899] A. C. 535.—CAN. 

k. Presumption that legislature docs 
not exceed us powerrs.}—In construing 
statutes tho legislature must be pre- 
suincd to contemplate dealing only with 


PACIFIO 


STATUTES. 


the common law.— CHUDLEIGH’S CASE, DITALON v. 
FREINE (1595), 1 Co. Rep. 113 b; 1 And. 309; 
Poph. 70; 76 HE. R. 261. 


Annotations -—Refd. Fitzwilliam’s Caso (1605), 6 Co. ere 
32a; Mildmay’s Case (1606), 6 Co. Rep. 404. Mentd. 
Butler v. Baker (1591), 3 Co. Rep. 25a; Woodlif v. 
Drury (1595), Cro. Eliz. 439; Archer’s Case, Baldwin v. 
Smit. Sra 1 Co. Rep. 63 b; Smith vw. Belay (1598), 
Cro. Eliz. 6303 Corbet’s Paso (1509), 2And.1343 Seymor’s 
Case (1612), 10 Co. Rop. 95 b; Portington’s Case (1619), 
10 Co. Rep. 35a; Blamford v. Blamford (1615), 3 Bulst. 
98; Bowles’s Cause (1615), 11 Co. Rep. 79 b; Havergil v. 
TIfare (1616), 3 Bulst. 250; Duncombe v. Wingfield (1618), 
Hob. 254; Kivis v. York (Archbp.), Tuylor & Bishop 
1619), Hob. 315; Buckley vr. Simonds (1623), Win. 59; 

echeverel v. Dale (1627), Poph. 193 ; Beck’s Case yall, 

Litt. 344; Napper « Sanders (1632), Hut. 118; Ken 

v. Steward & Seott (1634), Cro. Car. 358; Spirt v. Bence 

(1634), Cro. Car. 368 ; Horo v. Dix (1661), 1 Sid. 25 ; Borry 

v. White (1662), O. Bridg. 82; Pinker v. Litcott (1665), 

O. Bridg. 373; Pybus v. Mitford (1674), 3 Keb, 338; 

Thompson v. Leach (1690), 2 Vent. 194; Davis v. Speed 

(1692), Carth. 262; Jones v. Morley (1697), 1 Ld. Raym. 

287; Hopkins v. Hopkins (1738), 1 Atk. 581; Jones 

v. Moredith (1739), 2 Com. 661; Grills v. Mannell (1742), 

Willes, 378; Parkhurst v. Smith (1742), WiIllos, $27 ; 

Coryton v. Helyar (1745), 2 Cox, Nq. Cas. 310; Garth v. 

Cotton (1753), 1 Ves. Sen. 546 ; ethicullior v. Tracy 

(1754), 8 Atk. 774, Burgess v. Wheate, A.-G. v. Wheato 

(1759), 1 Eden, 177: Gule v. Gale (1789), 2 Cox, Eq. Cas. 

1363; Iegerton v. Brownlow (1853), 4 H. bL. Cas. 13 

Buchanan 7. Harrison (861), 31 lL. J. Ch. 745 Re Ash- 

forth, Sibley v Ashforth, [1905] 1 Ch. 535. White v. 

Summers, [1908] 2 Ch. 256. 

922. |}—Where a statute is doubtful, it 
shall be construed by the reason of the common 
law,~—FERMOK’s CASE (1602), as reported in 3 Co. 
Rep. 77a; 761. R. 800. 

Annotations :---Mentd. Podger’s Cuse (1612), 9 Co. Tep. 
104 a; VPrintise v. Wodygskin (1613), 2 Bulst. 138; Blower 
vw. Ketchmore (1666), 2 Keb. 313 Treemun rv. Barnes 
(1670), 1 Vent. 80; Parkhurst v. Suntb (1742), Wiles, 
327: Jie Neve v. Le Neve (1747), Amb. 436, Pomfret 
v. Windsor (1752), 2 Ves. Sen. 472; Garth v, Cotton 
(1743), 1 Ves. Sen. 5463 Taylor d, Atkyns «. Horde (1755), 
1 Keny, 143; Bright », Mynon (1757), 1 Burr. 390; Doo 
d. Hitchins v. Lewis (1758), 1 Burr. 611, Buchinghainshire 
v. Drury (1762), Wilm. 1773) Fairclalin d. Kmpson v. 
Shackleton (1770), 5 Burr. 2604: Doe d, Atkyns v, Horde 
(1777), 2 Cowp 689; Doe d. Warrant v. Helher (1784), 
3 Term Rep. 162, Reece v. Trye (1847), 1 De G. & Bm. 
273, Riv. Saddlers’ Co (1863), 32 L. J. Q. B. 3387 5 Weber 
v. Stone (1885), 54 L. J. Ch. 497. 

923. Presumption against wrongdoer benefiting 
by own wrong.|-—-GOWAN v. Wricut, No. 319, ante. 

924. ———.]—I1. seems to me, in dealing with a 
sect. which, as regards tis case, is one giving a 
right to indemnity, that, if I can adopt any reason- 
able construction which will prevent the result of 
aman getting an indemnity in respect of damage 
to the production of which he has hunself materially 
contmbuted, I ought to adopt that construction 
(KENNEDY, L.J.).—Cory & Son, Lrp. v. PRANCKE, 
Fenwick & Co., Lyrp., [1911] 1 K. B. 114; 380 
L. J. K. B. 3841; 103 1, Tb. 649; 11 Asp. M. I. C. 
499, C. A, 

Annotations :-—Moentd. Smiuith’s Dock Co. v. Readhead (1912), 
4B. W.C.C. 449; Paul v. G. EB. Ry. (1920), 36 T. GL. 
344; Polemis & Furness, Withy, Re, [1921] 3 BK. B. 560; 
The Molierc, [1925] P. 27. 





SUB-SECT. 2.-—PRESUMPTIONS FROM Wornps Usp 
OR OMITTED IN STATUTES. 


Rules of interpretation.|—Sece Sect. 2, ante. 

925. Presumption that words used have a 
meaning.|—-Every word in every statute must 
have a meaning given to it (LORD BROUGHAM).- — 


subjects within its legixlutive control. 
—scorr v. Soorr (801), 4 B.C. R. 
316.—-CAN, 

) ---- .J]- In construing an Act of 
the Parliament of Cauada, there is a 
resumption in law that the Jurisdiction 
ion not been exceeded.—HEWHSON t. 
ONTARIO POWER Co. OF NIAGARA FALLS 
(Ont.) (1905), 36 5. CGC. R. 596; 25 
Cc. L. T. 187.—CAN. 


Ry. Co. 
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AUCHTERARDER PRESBYTERY v. KINNOULL (EARL) 
(1839), 6 Cl. & Tin. 616; Macl. & Rob. 220; 4 
Sy N, o. * 7 E.R. 841, H. L. 

nno tons :—- Me 'e 7 le ‘ 36 

Macl. & Rob. 333 ; Wen ae ne Nata 

a Mdock ied v. Welsh (1 844), 4 Hare, 572; A -G, 

Ue Ne oe. aa Hare, 445; Lang v. Purves (1862), 
_ 926. — -.]—-I infer that when this sect. was 
in terms limited to maintaining the burial ground 
“of any parish,” those words were inserted pur- 
posely (HE, C.J.).—R. v. St. JOHN, WESTUATE, 
BuniaAL Boann (1862), 2B. & 8.7038; 31 1.5.Q. B. 
205; GOL. 'T. 504; 10 W. R. 606; 121 KB. R. 1232, 
Ex. Ch. 

Annotations :-—Consd. R. v. 
Board (1879), 5 Q. B.D. 67. 
72. & 8S. 140. 

927. --—.|-—lf your Lordships were to adopt 
the opinion of the majority of the learned judges 
in the ct. below in favour of the parish olficeis, 
the consequence would be that all those words 
which follow the word ‘ completed’ might be 
entirely removed, & ought to be removed out of 
the clause (Lonp Carns, (.).—Hast LONDON 
Ry. Co. ce. WarrecnuncH (1874), 1. R. 7H. 1. 81; 
43 1, J. M.C. 1593; 30 L. T. 412; 388 J. P. 484; 
22 W. 1. 665. 11. 1. 
anotations :-—- Refd. A.-G. ev. Barnet District Gas & Water 


Co. (1909), 101 L.'!. 651. Mentd. A.-G. v. Leiavester Corpn. 
(1910), 50 L J. Ch. 21. 


Bishop Wearmouth Burial 
Refd. Foster v. Dodd (1866), 


928. ——-.]-—-CGinken vo. R., No. 1176, posi. 
929. ---—.|--Alt{hough if may not always be 


possible to give a meaning to every word used in 

an Act of Parhament, yet as a general rule it is 

night not to treat words as surplusage if a meaning 

can be fairly given to them (Jessen, M.R.).—- 

YORKSHIRE Pou & Link INSURANCE Co. ». CLAY- 

TON (1881),8 Q. B.D). 4213 511. J. Q. Be 82 3 45 

1.7. 697; 15 7. P. 569; 80 WL. R. 1743 1 Tax 

Cas. 179, (lA, 

Annotations +—-Mentd. Chapman v, Royal Bank of Scotland 
Q881), 74. B 1. 186, Corke ve Brims (1883), 18 d. Py 
3765 Cleth ¢. Bartash Linen Co. (1885), 49 J. PL 8253 
Hoddinot ® Home & Colonial Stores, [L896] 1. Q. B. 169; 
Grant ve. Lanvston, (L900) A. @ 383. London & West- 
munster Bank » Simith (1902), 1 Tax Cas, 508: Lillman 
v Anherson (1906), 95 L. 'T. 142 Western e Kensington 
Appt, Com, (1907), 76 Ja J. K, B. 790; Farmer », 
Cotton's Trustees, [1915] A. CL g2¥, 

930. —]-Queibee Raitway, JacutT, Weat 
& Powrr Co. vr. VANbRY, No. 2100, post, 

931. -- —-.] ~Re SNowpowN CoLueRY Co., 
Tit, SOUTU-KASTERN COALFIELD  EX'TENSION 
Co. Lip. ov SNOWDOWN COLLIERY Co., Jirp., No. 
Li2d, post. 

932. Presumption that similar words omitted 
from former statute on purpose.) ~-The words 

nstcad of a foreclosure,” bemyp, as it seems to ne, 
designedly omitted im the recent statute (Brrr, 

L.J.).--UNION BANK OF LONDON v. INGRAM (1882), 

20 Ch. D. 163; 51 L. J. Ch. 508; 46 L. TI. 507; 

30 W. RR. 3875, CL A. 

Annotations :—Mentd. Western District Bank v. Turner 
(1882), 47 L. 0.433 5 Woolley vo Colman (1882), 21 Ch. D. 
16005) Bright vo. Campbell (1889), 41 Ch. D. 3883 Wrigley 
vw. Gill, [1906] 1 Ch. 165. 





SUB-SECT. 3.—PRESUMVTION OF Lost STATUTE, 
933. In what cases lost statute presumed.|— 
Lopkz v. ANDREW (1826), 3 Man. & Ry. kK. B. 


329,n.; 57.35.0.8. K. 23. 46. 
Annotation :—-Refd. UWarper v. Hedges, (1923] 2 kK. B. 314. 


PART III. SECT. 4, SUB-SECT, 4. 


v. MApURA COLLFCTOR (1563), 3 Mad, 


68] 





934. .|—After a long possession. the ct. 
will make yreat presumptions, including, in some 
cases, even an Act of Parlament, in order to 
protect a right. The ct. will not, however, adopt 
such presumption, when the origin of the right 
or possession is clearly ascertained & negatives 
such presumption.—A.-G. v. EWELME Hosprran 
(1853), 17 Beav. 366; 1 Eq. Rep. 563; 22 L. J. 
Ch, 846; 23 1.7.0.8. 4; 1W. BR. 528; 61 E.R. 
1075. 

Annotations :—Refd. Harper v. Wedges, [1923] 2 K. B. 311. 
Mentd. A.-G. v. Boucherett (1855), 25 Beav, 116: A.-G. 
v. Bouecherott (1858), 25 Beav. p. 122; A.-G. v. Windsor 
(Dean & Canons) (1460), 30 L. J. Ch. 529, 

935. J—Qu.: whether, for the purpose 
of giving legal validity to an Act otherwise illegal, 
an Act of Parliament can under any circumstances 
be presumed to have been made & lost within the 
last hundred & fifty years.—IIAnrEer v. HEDGES, 
{1924]1 K.B. 151; 931. 5. K. B. 116; 180 L. T. 
3833; 88 J.P. 33; 40 T. L. R. 1565 68 Sol. Jo. 
541, C. A. 








Sub-secr. 4.-—WHEN Duty ImMposED o8 POWER 

. GIVEN BY STATUTE. 

936. Presumption of necessary ancillary powers.| 
——HIYZITERBERT v. LEACH (16338), Cro, Car. 514 ; 
78 W. RR. 1043, Ix. Ch. 

937. —-—.]—Wherever a statute enacts any- 
thing or prolubits anything for the advantage of 
any person that person shall have remedy to 
recover the advantage given him or to have satis- 
faction for the injury done him contrary to law 
by the same statute ; for 1t would be a fine thing 
to make a law by which one has a right, but no 
remedy but in equity (ELoLT, C.J.).—ANon. (1703), 
6 Mod. Rep. 27; 87 H. R. 791: sub nom. Mwen y, 
JONEs, 2 Ld. Raym. 034 ; 2 Salk. 415; Holt, K. B. 
419. 

Annotations >-~ Expld. Braithwaite v. Skinner (1839), 5 
M. & W. 313. Refd. Millar vw. Taylor (1769), 4 Burr, 
2303, Webb ov. Jiggs (1815), 4 M. & 8.113, Hophina v. 
Swausew Corpn, (1839), 8 L. J. Ex. 121. Mentd. Lothian 
v, Henderson (1803), 3 Bos. & P. 499; The City of Mecca 
(1879), 6 BP. D. 28. 

938. --——.|—It is a general rule that where an 
Act of Parliament gives a power of doing a patr- 
ticular act, & possession of land 1s essential for the 
purposes of executing it, the party to whom the 
power is given may use it for the purpose (ABBOTT, 
C..).—-R. a. BrisroL Dock Co. (1827), 6 BL & C, 
181; 9 Dow. & Ry. K. B. 3809: 4 Dow. & Ry. M. C. 
327; 51. 5.0.8S.M. 0.515 108 FF. RR. £20. 
Annotations ;—Refd. York & North Midland Ry. vo RK. 

(1853), 17 Jur. 690 Mentd. Rou. S. Ie Ly. (1851), 15 

Jur. 871; Delamere », Ro (1867), L ROY. , 419; Jee 

Lustrict Board v. Le OC. GC. (1899), 82 LT. 8065 RL oe. 

Marshiand Sinecth & Fen District Comrs., Zc p. Whittome 

(1919), 89 L. J. K. B. 116, 

939. -|—-I agree that they [the co.] have 
power... to do all other acts which are necessary 
for the enjoyment of them principal myht of cross- 
ing; on the principle that, wht alwuid conccdilur, 
conceditur etiam wd sine quo res ipsa non esse potest 
(PARKE, B.).— CLARENCE Ry. Co. v. GREAT NoRTH 
OF ENGLAND, ETc., Ry. Co, (1845), 18 M. & W. 
706; 14L. J. Bx. 137; 153 18. lt. 295, 

940. .}—Where a statute authorises a co. 
to construct certain works, it is to be presumed 
they have power to execute all works incidental] 








the subject of the realn, yet if of the 


936 i. Presumption of necessary an-  35.—IND. two constructions, the one is reasonable 
cillar pac oe nar x em he & will affect the object of the Act, 
Hary powers.) -~ Where a statute 6 ii. .}-Although when an which die cther coustruction will not, 


imposes a duty, it, without express 
words, gives an action for the fuillng 
to perfurm that duty, & for wron y 
performing it.—PONNUSAMY ‘TEVAR 


93 
Act of Parliament, imposing a duty or 
toll is equally capable of two construc- 
tions, it is to be construed so as to 
relicve & not to {mpose a burden upon 


the former is to be adopted.— 
YWIBERNIAN MINE Co, v, TUKE (18538), 
8 1.C, L. R. 321.—IR. 
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Sect. 4.—Presumptions: Sub-sect. 4. Sects.5 & 6: 
Sub-sects. 1 & 2.] 


to their main purposes, & which they deem 
necessary, provided they act bond fide. —Wricur 
v. Scotrr (1855), 26 L. I’. O. S. 180, H. L. 

941, ——-.|—-The general rule on this head of 
law is, that where the Legislature gives power to a 
public body to do anything of a public character, 
the Legislature means also to give to the public 
body all rights, without which the power would 
become wholly unavailable, although such a 
meaning cannot be implied in relation to circum- 
stances arising accidentally only (Brett, L.J.).— 
Re DupLEY Coren, (1881), 8 Q. B. D. 86; 51 
L. J. Q. B. 1213; sub nom. DuDLEY CORPN. v. 
DUDLEY’s (KARL) SETTLED ESTATES TRUSTEES, 
45 L. T. 733; 46 J. P. 340, C. A. 

Annotations :—Apld. Normanton Gas Co. v. Pope & Pearson 

(1883), 52 L. J. Q. B. 629. Distd. South Staffordshire 


Waterworks Co, v. Mason (1886), 56 L. J. 
h. 


B. 255. 
Apld. Jary v. Barnsley Corpn., (1907] 2 C 


Q. 

600. Refd. 
Loudon & N. W. Ry. v. Evans, [1893] 1 Ch. 16; Glamor- 
ganshire Canal Navigation Co. v. Nixon’s Navigation Co. 
(1901), 85 L. VT. 533; Manchester Corpn. vr. New Moss 
Colliery, [1906] 1 Ch. 278. 
942. -|— Where an obligation is created 

by statute to maintain something which requires 

support, or where there is a statutory duty to do. 
something, the necessary result of doing which 1s 
that some structure will be required for which 
support 19 necessary, and where compensation is 
given for damage done in the exercise of the powers 
of the Act, then the cts. will, as a rule, hold that 
such a structure is entitled to support, & that it 
cannot be interfered with by adjoining Jandowners 

(Fry, J.J.).—NORMANTON Gas Co. v. PoPE & 

PEARSON, Lrp. (1883), 52 L. J. Q. B. 6295; 49 

i. T. 798; 382 W. R. 134, C. A. 

Annotutwons .—~ Refd, Truman v. L. B. & S.C. Ry. (1883), 
25 Ch, ). 423, South staffordshire Waterworks Co. v. 
Mason (1886), 56 L. J. Q. i. 2553 Jordeson v. Sutton, 
Southeoates & Drypool Gas Co., f1898) 2 Ch. 6145 
See Wortbing Gas Light & Coke Co. (No. 2) (1912), 
943, —---.]——Where the Legislature authorises 

the execution of an undertaking it imphedly 

authorises the doing of all things reasonably neces- 
sary for carrying out such undertaking.— HAKRI- 

SON v. SOUTHWARK & VAUXHALL WATER Co,, 

[1891] 2 Ch. 409; 60 L. J. Ch. 630; 64 L. T. 804, 

Annotations :-—Distd, Colwell v. St. Pancras B. C., [1904] 
1 Ch. 707; Knight v. Isle of Wight Mlectric Light & Power 
Co. (1904), 73 L. J. Ch. 299. Refd. Gosnell v. Aerated 
Bread Co, (1894), 10 T. I. RR. 6615 Price’s Patent Candle 
Co. vw L. GC. C (1908), 7 L. G. lt. 843 Clark v. Lloyds 
Bank (1910), 79 L. J. Ch. 645; Odell v. Clevcland House 
(1910), 102 L. T. 602; De Keyser’s Royal Hotel v. Spicer 
& Minter (1914), 30 UT. L. R. 257; Phelps v. London 
Corpn., [1916] 2 Ch. 255, 

944. -|—ALLISON v. Ciry & Sourn LONDON 
Ry. Co. (1892), Times, Feb. 24. 

Annolations :—Refd, National Telephone Co. v. Baker, 
[1893] 2 Ch. 186; Rapier v. London Tram. Co., [1893] 
2 Ch. 688. 

945. ~——.J—LONDON & NortTH WESTERN Ry. 
C'o. vt. EVAans, No. 222, ane. 

946, —-—.|—If a statutory co. does anything 
which is outside the express provisions of the 
statute creating it then it lies with the statutory 
co. to establish that that which it so does, although 
not expressly provided for in the Act, is so inci- 
dental to that which is expressly authorised by the 
Act that it must be held by necessary implication 
to be covered by the express words (VAUGILAN 
Witiiams, L.J.).—A.-G. v. NortH Eastern Ry. 
Co., (1906 2 Ch. 675; 761. J. Ch. 5; 95 L. T. 
612; 703 P. 473; 22 T. 1. H. 695; 50 Sol. Jo. 
630, C. A. 

947, -|—- Where a statute authorises the 
sale of such things as the physical land, buildings, 
apparatus, & equipment of such a body as a gas 














STATUTES. 


co., things which are comparatively worthless to 
the purchaser, unless with them he acquires the 
statutory powers to use them which the vendors 
enjoyed, the reasonable conclusion to be drawn in 
the absence of an express provision dealing with 
the matter is, primd facie, that the sale of the 
Ue a things carries with it to the purchaser the 
right & power to use them as the vendor had used 
them, & that that right & power are part of the 
subject sold.—Prxrn Gas Co., Trp. v. Crry OF 
PERTH Corpn., [1911] A. C. 606; 80 L. J. P. C. 
168; 105 L. T. 266; 27 T. L. R. 526, P. C. 


Secr. 5.—STATUTES LIMITING OR EXTENDING 
COMMON LAW RIGHTS. 
See Part IV., Sect. 6, post. 


Sect. 6.—BENEVOLENT CONSTRUCTION. 
SuUB-SECT. 1.—IN GENERAL. 

948. Whether equitable construction adopted.] 
—DIixon v. JTARRISON, No. 356, afe. 

949. ——-.|—Statutes for public advantage & 
beneficial laws may extend to things not ue esse 
at the time of making them. Secus, of penal 
statutes.— DAWES v. PAINTER (1674), as reported 
in Freem. K. B. 175; 80 E. R. 126. ; 

950. ——.]—There is always danger in giving 
effect to what is called the equity of a statute, & 
it is much safer & better to rcly on & abide by the 
plain words (LORD TENTERDEN, C.J.).—BRAND- 
LING v. BARRINGTON (1827), 6 B. & C. 467; 9 
Dow. & Ry. K. B. 609; 5 L. J. O. S. K. B. 181; 
108 Is. R. 523. 


Annotations :—Consd. Tudson v. Parker aay 1 Rob. 
Kecl. 14. Refd. Floyer v. Bankes (1863), 32 L. J. Ch. 610. 


951. .}—We can only say that we must 
construe the statute, with reference to the terms 
used in it, & not with relation to any supposed 
equity in it (LORD DENMAN, C..J.).— FARLEY v. 
BriANT (1835), as reported in 1 Har. & W. 299. 
Annotations -—Mentd. Morse v. Tucker (1846), 5 lfare, 79 > 

Re St. George Steam-Packet Co., Hc p. Damer's Devisees 

(1852), 21 4. J. Ch. 832. 

952. -I—No doubt it was perfectly com- 
petent to the cts. in Scotland to extend their 
decisions beyond the letter of the enactments, 
proceeding upon that which we are accustomed to 
call in England the equity of the statutes, a mode 
of interpretation very common with regard to our 
earlier statutes, & very consistent with the 
principles & manner according to which Acts of 
Parhament were at that time framed (LORD 
WESTBURY, C.).—Hay v. PERTH LORD Provost & 
MaqistTrates (1863), 4 Macq. 535, TT. L. 


Annotations :— Mentd. Sutherland v. Ross (1878), 3_ App. 
Cas. 736, Wedderburn v. Athol], Atholl v. Glover Incor- 
poration of Perth, [1900] A. C. 403. 


953. ——.]—The subject of extending statutes 
by inference, to mclude cases not. omyinally con- 
templated, 15 one which has given rise to several 
decisions, the leading characteristic of which is, 
that the earlier statute deals with a genus within 
which a new species is brought by a subsequent 
Act (Bovitt, C.J.).—R. v. SmiTu (1870), L. R. 1 
CG. CLR. 266; 39L.3.M.C.112; 22 L. 1. 654; 34 
J.P.484; 18 W. 2.932; 11 Cox, C.0.611,0.C. R. 


Annotations :—Refd. R. v. Plowden, [1909] 2 K. B. 269. 
Mentd. Rh. v. Streeter, [1900] 2 Q. B. 601; KR, v. Payne, 
11906} 1 K. B. 97, 


954. J—I think the principle of the old 
equitable doctrine laid down in Le Neve v. Le 
Neve (1747), 3 Atk. 646, & subsequent cases which 
have followed it ought not to be applied or 
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extended to modern Acts of Parliament (LoRD 
CozENs-Harpy, M.R.).—Re Monouiruio Buitp- 
ING Co., Tacon v. Tu Co., [1915] 1 Ch. 643; 84 
ae Ch. 441; 112 L. T. 619; 59 Sol. Jo. 332, 
Annotation :—Mentd. Barron v. Potter, [1915] 3 K. B. 593, 


Sun-secr, 2.—To Wat Acrs APPLIED. 

955. Remedial statute.|—-Cuamuiuns vo. F 
(1648), Sty. 89; 82 H. c 553. signe 

95 -|—Now this was an Act of Parlia- 
ment made for the benefit of the public, in order 
to reward persons apprehending felons, & we may 
fairly construe such a statute liberally, according 
to common language (Grose, J.).-~ MOSELEY v. 
STONEHOUSE (1806), 7 Hast, 174; 3 Smith, K. B 
IS1; 103 BE. R. 67. 

957. -|—The Act is remedial, & therefore 
to receive a liberal construction (VAUGHAN, J.).— 
GOODFELLOW v, ROBINGS (1836), 3 Bing. N. C. 1; 
2 Hodg. 129; 51. J. O. P. 338; 182 B. R. 300; 
sub nom. GOODFELLOW v. ROLLINGS, 3 Scott, 319. 

958. -|—-This is a remedial statute, & it 
ought to be liberally expounded (VAuGHAN, J -)-—— 
GOLDSMID v. Lewis (1836), 3 Bing. N.C. 46; 2 
Wodg. 142; 3 Scott, 369; 5 1. J. 0. P. 2975 132 
B. RR. 826, 

959. .)—A sect. which is a remedial one 
should not be narrowed mm its construction (TINDAL, 
C.J.).—Dor d. Warr v. Byron (1815), 1 CG. 3B. 
$233; % Dow. & J 31; 14 L. J. G. PL 2073 5 
L. T.0O,8. 1283 185 H.R. usd. 
eh oe Pmiangoary por ee 1 Q. B. 601; 

Evans, (1910) 1 K, B. 263." CS eto ene MONEY: 

960. -}—A remedial Act’ should receive a 
large construction (PAinkER, V.-C.).— MACKENZIE 
® MACKENZIE (1851), 6 De G. & Sm. 388; 21 
1. J. Ch. 885; 18 1. 'T. OS. 2055 16 Jur. 1235 
64 H.R. 1148. 

_ 961. —-— .|~-Such provisions as these respect- 

ing the indorsement depend on the purpose of the 

Act. If it be one of public concern, they are con- 

strued largely, as in the Annuity Acts, Shipping 

Acts, & the modern statutory provisions for regis- 

tering judgments ; but if not the eftect is limited 

by the purpose of the Act.—JortTin v. SouTit 

HASTERN Ry. Co. (1855), 6 De G. M. & G. 270; 

3 Hq. Rep. 281; 241. J. Ch. 343; 261. 1. 0. S. 

16; 1 Jur. N. S. 488; 3 WLR. 190; 43 H.R. 

1237, L. JJ. ; on appeal, sub nom. Sourtit WASTERN 

Ry. Co. (Direcronrs, ETc.) vt. JortTiNn (1857), 6 

Le L. Cas. 425, UE. 1. 

«lnnotation : - . de : Oy 1 2 
a a mn ae Re Burdett, ke p. Byrne (1888), 20 
962. -|—The statute being remedial of a 

grievance ... ought according to the general rule 

applicable to such statutes to be construed liberally 
so as to afford the utmost relief which the fair 

Ineaning of its language will allow (per Cur.).— 

GIOVANNI DAPUETO v. WYLLLE (J AMES) & Co., Tyre 

Pieve Superiore (1874), L. BR. 6 P. C. 482; 43 

L. J. Adm. 20; 30 L. IT. 887; 22 W. R. 777. 

2 Asp. M. L. 6. 319, P. GC, ; 


Annotations :-—Apld. The Cap Blanco. [1913] P. 1: 
Tho Fruncouta (1877), 21. D. 163. Mentd. Gy 























Reid. 
Mentd. Gunestoad 


PART III. SECT. 6, SUB-SECT. 2. 

955i, Remedial statut.J—h. 8S. O., 
1887, c. 194, 8. 122, which imposes a 
lability in certain eventualities on 
innkeepers who give Hquor to persons 
who thereby become intoxicated, is 
& remedial measure, & should receive 
& Hberal  construction.—Trict 0. 
ROBINSON (1888), 16 O. 1. 433.—CAN., 

956 ij, ——,.]}—Hanninuton?, Peres 
(1900), 832 N. 8S. R. 464,—CAN, 


955 iii, 





{36.—CAN, 
955 iv. 





»L-PETERSON v. 
MTHIC & ConTRActING Co. 
(1913), 24W.L. R.19; 4 W. WwW. it. S. 
223, 12 NS L. 1. 444; 23 Man. lL. R. 
-}--If the object of a 
stutute is remedial the construction is 
favourable to the person or persons to 
be relieved, but the operative words CAN 
of the statute must govern as to the 
conditions against 
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v. Price, Fullmore v. Wait (1875), 32 L. T. 499; The 
Heinrich Bjorn (1885), 10 P. D. 44; The Cella (1888), 


963. Statute giving novel remedy.| — 
Statutes which give novel remedies, should not 
receive a hberal construction.—PooL v. NEEL 
(1657), 2 Sid. 62; 82 I. R. 1258. 

964. Meaning of ‘‘ remedial.’’) — TUNTING- 
TOWER (LORD) v. GARDINER, SAME v,. IRELAND, 
No. 1533, post. 

965. Explanatory statute.) —-Statutes in ex- 
planation are always construed beneficially.— 
Norwicna’s (DwAN & CHapricrn) Case (1598), as 
reported in 3 Co. Rep. 73 a; 76 E. R. 793. 
Annotations :—Mentd. R. ». —— (1610), Cro. Jac. 2475 

Lynne a ie Corpn. Case (1612), 10 Co. Hep. 1208; 

Sutton’s Hospital Case (1612), 10 Co. Rep. la; R. 

London Corpn. (£690), 12 Mod, Rep. 173 Thompson v. 

Leach (i 690), 2 Vent. 198: Trinity Chapel, Dublin (Dean) 

v. Dublin (Archbp,) (1723), 8 Mod. Rep. 183; Mirchouse 

v Rennell (1833), 1 Cl. & Fin, 527; Ford v. Warington 

(1869), L. KR. 5 C. P. 282. 


966. —-—-.|—-I deny that Statutes of Kxplana- 
tion shall always be taken literally, for 1t is im- 
possible that an Act of Parliament should provide 
for every inconvenience which happens (ffobarr, 
C.J.) —HILWARD v. SANDERS (1625), Wim. 121; 
J24. 1%. 2. 101. 

967. -——-—.j— It is a rule with respect to ex- 
planatory Acts, not to carry equitable construc- 
tions too far, & beyond what the words will 
justify (LokD ITARDWICKE).-—R. ¢. CASTLNCIIUKRCH 
(INHABITANTS) (1735), Burr. S. (. 70. 

Annoiations : ~Mentd. Rov. Sudbrooke (1803), 4 East, 3456 ; 


Beale v. Thompson (1804), 4 Mast, 546; Horlock v. Beal, 
f1916} 1 A. ©. 486. 


968. Statute for advancement of learning.|— 
MAGDALEN COLLEGE, CAMBRIDGE Casn, No. 1039, 
post, 

: 969. ———.]-—The statute shall be said to be 
made for the public benefit & advantage, by 
reason thatit tends tothe advancement of learning. 
This statute must not be construed strictly, but 
according to the intention of the legislature.—— 
GyLEes v. Wincox (1740), Barn. Ch. 368; 2 Atk. 
141; 27K. R. 682, L. C. 

Annotation :-—~Mentd. Tonson v. Walher (1742), 3 Swan. 672. 

970. Statute for maintenance of religion.] -— 
MAQGDALEN COLLEGE, CAMBRIDGE CaAsis, No. 1039, 
past, 

; 971. Statute for sustenance of poor.|—-MacGpa- 
LEN COLLEGHK, CAMBRIDGE OAsSk, No. 1030, post. 

972. Directory statutes.}— 1t 1s a rule that 
judges always construe these sort of Acts so as 
to advance the remedy intended by them ; & this 
statute is to be construed liberally (per CuR.).— 
It. vw. SpARKOW (1739), 2 Sess. Cas. K. B. 184; 1 
Const. Sth ed. 25; 2 Stra. 1123; 93 H.R. 179. 
Annotations :-——-Mentd. R. ». Loxdale (1758), 1 Burr. 4453 

R, v. Stubbs (1788), 2 Terin Rep. 395; VPeurse v. Morrice 

(V83t), 2 Ad. & Il 84; Rochester Corpn. v. R. (1858), 

kK. BR. & BE. 1084; Rv. Lindsey JJ. (1865), 13 L. T. 524 

R. v. Hanley Revising Harrister, R. 7. Stoke on Trent 

Town Clerk, [1912] 3 K. B. 518. 


978. Statutes in favour of liberty of subject.]— 
Statutes in favour of the liberty of the subject 
ought to be liberally construed (WILLEs, J.).— 
ANON. (1774), Lofit, 648 5; 98 1. R. 845. 

974. Distress for Rent Act, 1788 (c. 19).]— 
Brooke v. NOAKES, No. 1544, post. 





ny 


intended to be afforded.—Gopnanb », 
COLONIAL GOVERNMENT (1908), 25 
CG. 207; 3 Buch. A. C. 301; 18 
Cc. 'T. 2. 523.—S. AP. 

973i. Statuics 1n favour of liberty o 
subject. j—Statutes are to be construe 
most favourably to personal Hberty.— 
ee Bowack (1892), 2 B.C. R. 216.— 


m. Statutes for iluudable  nublic 
purposes.|}—It is the duty of the ct. 


Bitu- 


which relief is 
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Sect. 6.—Benevolent construction : Sub-sect. 2. Sect. 
7: Sub-secls. 1&2. Sects. 8 & 9. Part lV. 
Sect, 1.j 

975. Prohibitory statutes.|—In all cases where 
something not ipsa natura unlawful is prohibited 
by statute, the words of prohibition must be taken 
as they stand; they must not be amplified in 
order to met a supposed evil, or restricted in 
order to protect a natural freedom. In other 
words, the evil that was to be checked can only 
be considered so far as necessary for the inter- 
pretation of the words, but must not be used for 
an independent determination of the scope of the 
remedy (per Cuk.). -EQUITABLE Livi ASSURANCE 

SOCIETY OF THE UNITED STATES v. Ricep, [1914] 

A.C. 587; 831. J. P.O. 195; 111 L. T. 60, P.O. 

976. Statutes in defence of realm.]——‘I'he ct. 
cannot construe an Act passed for securing the 
safety of the Realm with the same scrupulous 
nicely as, for instance, a taxing Act. The safety 
of the Realm was the supreme law (per Cur.).— 

Norman v, Matrurws (1016), as reported im 32 

= x R. 308, D. C13; on appeal, 80 J. P. Jo. 160, 


Secr. 7.-- MEASUREMENT OF DISTANCE AND 
TIME. 
SuB-SEcCT. 1.—DISTANCE. 

977. General rule-—Similar construction as in 
contracts.};—We do not think that there is any 
sound distinction between statutes & contracts in 
this respect [measurement of distance] (per CuR.). 
~ Movriytr v. CoLr (1872), L. R. 8 Exch, 32; 42 
Ju J. Mx. 83 27]. 0. 678; 21 W. R. 175, Ex. Ch. 


SuB-sEcr. 2.—TIME. 
See Statutes, Definition of Time Act (1880), ¢. 9; 
TIME. 
978. Greenwich meantime.J— Gonpon rv. CANN, 
No. 908, avle. 


Src. 8.- PROVISIONS AFFECTING JURISDICTION. 


Ouster of jurisdiction of courts.J}—See Courts, 
Vol AVI, pp. 118-114, Nos. 137-143. 


Sect. 0.~- ANCIENT AND MODERN STATUTES. 


979. Distinction between construction of ancient 
& modern Acts—-Ancient Acts construed liberally.| 
—With regard to the construction of statutes 
according to the intention of the legislature ; we 
must remember that there 1s an essential difference 
between the expounding of modern & ancient. Acts 
of Parliament. In early times the legislature used, 
& I believe it was a wise course to take, to pass 
Jaws in general & in few terms; they were left 
to the cts. of law to be construed so as to reach all 
the cases within the mischief to be remedied. But 
in modern times great care has been taken to 


where 16 fluids legislation intended to 
legalixe the dedication of property 
to laudable public purposes, to con- 
sirue the Act sv as to enlarge rather 


than hut its operation —BUTLAND vr. 0. Slatutes 


construction & interpretation as will 
best ensure the attainment of the ob- 
Ject of the Act.--—-Re SMITIL 1 
W.W.IR. 332; 23 B.C. R.547.—CAN. 


of Limitation.) ~ The 


STATUTES. 


mention the particular cases in the contemplation 
of the Icgislature, & therefore the cts. are not per- 
mitted to take the same liberty in construing them 
as they did in expounding the ancient statutes 
(BULLER, J.).—-BRADLEY v. CLARK (1793), 6 
Term Rep. 197; 101 EK. R. 111. 


Annotations :—Refd. Cox v. Morgan (1801), 2 Bos. & P. 398. 
Mentd. Pinkerton v. Marshall (1794), 2 Hy. BL 334 ; 
Hovil v. Browning (1806), 3 Smith, K, B. 156; Ward v. 


Fry (1900), 85 L. WV. 3ot. 

980. .|—Axs to the observation about 
the hberal construction, which the Statute of 
Gloucester has always reccived, a well-known dis- 
tinction prevails between the old Acts of Parlia- 
ment & modern ones. She old Acts are very short, 
& employ very general terms, to which, therefore, 
it has been considered necessary to give a very 
extensive signification, so as to make them embrace 
all particulars which will fall upon them; but in 
modern times, the legislature has adopted the 
use of a great number of particular terms, to which 
common sense requires us to apply a very different 
rule of construction (CorneRIDGE, J.).—R. vu. 
GARDNER (1887), 6 Ad. & KI. 112; 1 Nev. & P. K. 
B. 308; Will. Woll. & Dav. 7; 15. 2. 124; 112 
H.R. 4s. 
tnnotation :—Consd. RR. v. 

2 Ry. & Can, Cas, 661. 

981. Doctrine of contemporanea expositio — 
Applied to ancient Acts.|—-Burron v. Pur (1428), 
4 Co. Inst. 188. 

SE a Morgan v. Crawshay (1871), L. R. 5 
o Bde te ° 

982. (1134), 
4 Co. Inst. 138. 

Annotation :—Consd, Morgan x, Crawshay (1871), L. R. 5 

HH. L. sod. 


983. ——— ~----.] Were the language .. . 
obscure instead of being clear we should nut be 
justified in differing from the construction put 
upon it by contemporancous & long continued 
usage, there would be no safety for property or 
liberty if it could be successfully contended that 
all lawycrs & stlatesnen have been nustaken for 
centuries as to the true meaning of an Act of 
Parliament (per Cur.).—GoORITAM 0. EXETER (Bp.) 
(1850), 15 Q. BK. 523; Brod. & EF. 107; 7 Notes of 
Cases Supp. LDAT.L; 19 1. J. Q. B. 270; 15 1. T. 
O. S&S. 87; 14 Jur. 4803 117 Eb. R. 38773 sub nom. 
R.v. Kus, 14 J. P. 258, 

-tnnotations ,--Consd. Lidsdale v. Clifton (1877), 2.P. D. 
“270, Associated Newspapers v. City of London Corpn., 
{1916} 2 A © dey. Refd. Lord Advocate v. Walker 
Trustees, {1912] A. C. 95. Mentd. Kimpton v. Willey 
(1850), 19 L. J.C. P. 269; Re Barnard, ec p. Wethereil 
(1852), 2 De G. M. & G. 3593 Me Denfsou (1856), 27 DL. Tb. 
OS. 300, 

984. —— }—TLhe construction of an old 
Act of Parliament may be cleared by conlemporanea 
exrpositro, showing the conduct & understanding of 
parties at the time of its passing, & subsequently ; 
& for this purpose the annals or histories of the 
period, & antiquarian researches, may be referred 
to.—MONTROSE PRERAGE CASE (1853), 1 Macq. 
401; 8 State I'r. N.S. App. A. 1082, H. L. 
Annotations -~Mentd. Wensleydale Peerage Caso (1856), 

& State Tr. N.S. 479; Herries Peerage Claim i eeay 

I. R. 2 Se. & Div. 258; Shrewsbury Peerage Case (1858), 


7H. L. Cas, 1. 
985. —--- -——.]— (1) In construing old 


statutes it has been usual to pay great regard to 








Warwickshire Sheriff (1841), 


-Cupren v. RAYNER 





aan 





this deseription must be construed 
strictly. On the contrary, such Acts, 
where their language is ambiguous or 
judistinct, should roeolve ua liberal 
interpretation, & be treated — as 


{1917] 


GILLESPIE (1888), 16 O. R. 486.— 
CAN. 


n. War Relief Act.\—War Relief Act 
shuuld receive such fair, lurge & Hberal 


Cts. of British India in applying Acts 
of Limitation are not bound by the 
rule established by a balance of 
authority in England, that statutes of 


* statutes of repoxe ’? & not as of a 
penal character or as hnposing burdens. 
—MANGQU LAL». KANDHAI LAL (1886), 
I. L. lt. 8 All. 475.—IND. 


Part 1V.—OPERATION. 


the construction put upon them by the judges who 

lived at or soon after the time when they were 

made, because they were best able to judge of the 
intention of the makers at the time (OPINION OF 

THE JUDGHS). 

(2) If we find a uniform interpretation of a 
statute upon a question materially affecting pro- 
perty, & perpetually recurring, & which has been 
adhered to without interruption, it would be im- 
possible for us to introduce the precedent of dis- 
regarding that interpretation. Disagreemy with 
it would thereby be shaking rights « titles which 
have been founded through so many years upon 
the conviction that that interpretation is the legal 
& proper one, & is one which will not be departed 
from (LORD WESTBURY). —MORGAN v. CRAWSHAY 
(1871), L. R.5 W.. 804; 40 1. 5. M. G. 2025 20 
W. R. 654, IT. L. 

Annotations :——A8 to (2) Consd. Associated Newspapers v. 
City of London Corpn , {1916} 2 A. GC. 420; Bourne v. 
Keane, [1919] A. C. 815. Refd. 2. v. Oxford (Bp.) (1879), 
4 Q. B.D. 525. Generally, Mentd. Guest ». Kast Dean 
Overseers (1872), 41 L. J. M. CG. 1295 ‘Thursby ». Brner- 
cliff with Inxtwistle (1894). 71 L. Tl. 849; Wanstanley v. 
North Manchester Overseers, [1910] A. C. 7. 

986. -|—In my opinion such usage 
as has in this case been termed contemporanca 
expositio is of no value whatever in construing a 
British statute of the year 1858. When there are 
ambiguous statements m an Act passed one or two 
centurics ago it may be legitimate to refer to the 
construction put upon their expression throughout 
a long course of years by the unanimous consent 
of all parties interested as exercising what must 
presumably have been the intention of the legisla- 
ture at that remote period. But I feel bound to 
construe a recent statute according to its own 
terms (LORD WATSON ).—--CLYDE NAVIGATION TRUS- 
TEES v7. LAD (1553), 8 App. Cas. 658, LL. T.. 
Annotations :—Apld. Michlethwait) vr. Vincent (1893), 69 

L. 'T. 57. Consd. A.-G. r. Lunesdale RR. D.C. (1902), 86 

L. 7. 8225 Goldsiniths’ Co.» Wyatt, 11907] 1 Kk. B. 95. 

Apld, Sudler rv. Whiteman, (1910) 1 K. B. 868. Consd. 

Associated Newspapers 7. City of London Corpn., {1916} 

2A. (. 429, Refd. N. Ik. Ry. v. Hastings, [1900] A. C. 

260, Assheton Snilth vr. Owen, [1906] 1 Ch. 179; Lord 

Advocate v. Walker ‘Trustees, §1912]) A. OC. 95: Bourno v. 
Keane, [1919] A. C. 815. Mentd. Watchain v. Mast Africa 
Protectorate, [1919] A C 533 

987, -~--— -}—Dealng with an ancient 
statute you may no doubt appeal to continued 
usage as a incans of interpreting, but not im my 
opimion when you are dealing with an altogether 
modern contract, as in the present. case (JOYCE, J.). 

HARINGTON v. SENDALL, [1903] 1 Ch. 9213; 72 
i. J. Ch. 396 ; 88 L. T. 323; 19 T. LL. 2. 203 5 sub 
nom. ARRINGTON v. SENDALI, 51 W. R. 463; 
47 Sol. Jo, 387. 
an :— Mentd. Morgan v. Driscoll (1922), 38 T. la. I. 

251, 


988. Not to modern Acts.|—-The Act of 
Parliament on which this question arises 1s much 
too recent to receive exposition from usage (LORD 
TENTERDEN, C.J.).—KINGSTON-UPON-HULL Dock 
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Co. v. Browne (1831), 2 B. & Ad. 48; 109 BE. R. 

1059. 

Annotations :—Mentd. 1. v. Bristol Dock Co. (1841), 5 Jur. 
911; Portsmouth Floatmg Bijdge Co. v. Nanco (1843), 
6 Scott, N. R. 833; Stockton Ry. v. Barrett (1844), jl 
Cl.& Fin. 590; R.v. Kingston-Upon- Hull Dock Go, (1845), 
9 Jur. 444; Newmarket Ry. v. Foster (1854), 2 C. L. R. 
1617; Farrand v Cooper (1862), 12 C. B. N.S. 283; The 
Killarney (1862), Lush, 427; Nicholson v. Williams (1871), 
L. R. 6 Q. B. 632; Pryce v. Monmouthshire Canal & Ry. 
(1879), 4 App. Cas 197; Garston Sailing Ship Co. v. 
Hickie (1885), 15 Q. B. D. 580; Assbeton Smith v. Owen 
{1906] 1 Ch. 179. 














989. .J-—-CLYDE NAVIGATION TRUS- 
TES uw. LAIRD, No. 986, ante. 

990. J—HaARINGTON v. SENDAIL, 
Na. 987, ante. ; 

991. -.j}—I do not think the doctrine 


of conlemporanea exposilw can properly be apphed 
in construing Acts which are comparatively 
modern (CozENs-Hanrpy, 1..5.).—ASSIMETON SMITH 
v. Owen, [1906] 1 Ch. 179; 75 L. J. Ch. 181; 94 
L.'T. 42; 22 T. L. R. 182; 10 Asp. M. L. C. 164, 
C. A. 3 on appeal, [1907] A. C. 124, 1. LL. 
992. .|—In our opinion the principle 
of ‘contemporanea ecaxpositio, etc.,”’ cannot be 
applied to so modern a statute (per Cun.).-—-GOLD- 
SMITHS’ Co. v. Warr, [1907] 1 K. B. 95; 76 
L. JJ K. GB. 166; 95 L. T. 8553 71 J.P. 795 28 
T. L. R. 107; 51 Sol. Jo. 99, C. A. 
Annotations :-—Refd., Sadler v. Whiteman, [1910] 1 kK. B. 
868. Mentd. Waddle ». Sunderland Umon (1908), 2 


Konst’ Rat. App. 506; Fabergé v. Goldsmiths’ Co., [1911] 
1 Ch. 286. 


993. ——.]|—Contemporanca expositio has 
no application to a modern Act (FARWELL, L.J.).— - 
SADLER v7 WuiremMan, [1910] 1 K. B. 868; 79 
L. J. K.B. 786; 102 1. T. 472, C. Aw; on appeal, 
sub nom. WHITEMAN v. Sapir, [1910] A. C. 514, 








a de 
Annotations :—Mentd. Blaiberg v. Calvert (1910), 26 T. L. TR. 

328: Re Vagliano Anthracite Collieries (1910), 79 

lL. J. Ch. 769; Re Bagley, {1911] I K. B. 317, Re 

Campbell, Zr 7. Seal, (1911) 2 K. B. 992; Re Robinson, 

Clarkson v. Robinson, (19111 1 Ch. 230; Whiteman v. 

Pirector of Public Prosecutions, [1911] 1 K. B. 824, 

Blair v. Holcombe (1912), 28 T. L. R. 198; RR. v. Holden, 

[1912] 1 K. B. 483; Re Blair Open Hearth Furnace Co., 

L1914]1 Ch. 390: Finegold ». Cornelius, [1916] 2 KB. 719; 

Cornelus v, ee {1918] A. C. 1993 Jubilee Cotton 

Mills v. Lewis, [1924] A. C, 958; de A Debtor, [1927] 

2 Ch. 367. ; 

994. ——--—,|—(1) The rule. ..is that with 
regard to modern statutes the doctrine | of con- 
lemporanea eaxpositio is of no value (SWINFEN 
EADY, L.J.). 

(2) Expert evidence as to the meanmg of 
ordinary English words in a modern Act of Par- 
liament of general application is not adinissible.— 
JAMDEN (MARQUIS) v. INLAND REVENUE COMRS., 
fIVL4], 1K. B. 641; 831. J. K. B. 509; 110 L. TP. 
173, C. Aw; on appeal sub nom. INLAND REVENUE 
Comrs. v. CAMDEN (Manguis), [1915] A. C. 241, 
Il. L. 

Annotations -—Generally, Mentd. King v. Cadogan (1915), 
113 L.'l. 895; Eeel. Comrs. for Hngland v. £, R. Comrs., 
{1919} 2 Ik. B. 67. 





Part IV.-—Operation. 


Sect. 1.--~PASSING OF THE ACT. 

Sec Interpretation Act, 1889 (c. 63), s. 37. 

995. Date of passing——Date of receiving Royal 
Assent.]—A partner not a trader was indebted to 
the partnership & also to some of the partners 
separatcly. By deeds executed by debtor after 
Bankruptcy Act, 1861 (c. 134), had received the 
Royal Assent, but supposed to have been executed 


before it came into operation, he covenanted to 
pay to trustees for the other partners a sum fixed 
upon as principal, & to pay interest thereon, & he 
gave a mtye. as security. A debtor’s summons was 
issued for the money covenanted to be paid :— 
Held: the time defined by the words “ passing of 
Bankruntcy Act, 1861 (c. 134),” in the same sect. 
is the time when Bankruptcy Act, 1861 (c. 134), 
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Sect. 1.—Passing of the Act. 
sect. 1.| 


received the Royal Assent, & not the time when it 
came into operation.—He DALZELL, Ha p. Rasn- 
LEIGH (1875), 2 Ch. D. 9; 45 1. J. Bey. 29; 34 
L. T. 193; 24 W. R. 495, C. A. 

Aes :—Apld. R. v. Smith, R. v. Weston, [1910] 1 


996. -]-~An Act which comes into 
operation on the passing becomes law as soon as the 
day commences on which it receives the Royal 
Assent.— -TOMLINSON v. BULLOCK (1879), 4 Q. B. D. 
230; 481. J. M. C. 95; 40 L. T. 459; 483 J.P. 
508 ; 27 W. R. 552, D.C. 
enon :—Refd. Clarke », Bradlaugh (1881), 44 L. T- 


997. --.]—Haut v. LONDON, BRIGHTON 
& SoutH Coast Ry. Co. (1886), 17 Q. B. D. 230; 
55 1. J. Q. B. 328; 54 L. T. 713; 34 W. R. 558; 
27. 1. it. 556; 5 Ry. & Can. Tr. Cas. 28, C. A. 
Annotations :— Mentd. Kempson v. G. W. Ry. (1885), 4 

hy. & Can. Tr. Cas. 426; Birchgrove Steel Co. v, Mid. 

Ry. (1887), 5 Ry. & Can. Tr. Cas. 229; Greenwood »v. 

Le. & Y. Ry. (1888), 6 Ry. & Can. Tr. Cas 39; Sawerby v. 

G. N. Ry. (1891), 60 L. J. Q. B. 467; M.S. & L. Ry. v. 

Pidcock (1896), 10 Ky. & Can. Jr. Cas. 150; N. E. Ry. 7. 

N. B. Ry. (1897), 10 Ry. & Can. Tr. Cas. 82; ASG. v 

Manchester Corpn., [1906] 1 Ch. 648; A.-G. vo Mersey 

Ry. (1906), 76 L.3. Ch. 1213; Dublin Port & Docks 

Board v. GS. & W. Ry. L. & N.W. Ry. v. G2 S. & W. Ry. 

(1907), 13 Ry. & Can. Tr Cas. 209; G. 8. & W. Ry. v. 

Wallace (1913), 15 Ry. & Can. Tr. Cas. 76; L. & Y. Ry. 

v. Liverpool Corpn., [1915] A. C. 152; Foster v. G. E. Ry., 

{1990} 2K. B. S74. 

998. Distinguished from coming into operation.] 
—Re DAIZELL, ’x p. RASHLEIGH, No. 995, ante. 

‘ 999. -}-- The words in Prevention of 
Crime Act, 1908 (c. 59), s. 10 (1), ‘‘ Where a person 
is convicted on indictment of a crime committed 
after the passmg of this Act,’’ meant after the 
actual passing of the Act on Dec. 21, 1908, & not 
the date of Aug. 1, 1909, when the Act came into 
operation.— R. v. Smitn, R. v. Weston, [1910] 
1K.B.17; 791.3. K.B.1; 101 L. T. 816; 74 
J.P. 13; 26 0. 1. R. 23; 54 Sol. Jo. 187; 22 
Cox, C. CG. 219; 8 Ur. App. Rep. 40, CG. G. A. 
Annotations :-— Refd. R. v. Franklin (1909), 3 Cr. App. Rep 

48. Mentd. kh. v. Sweeney (1910), 74 J. P. Jo. 77. 


Sects. 2 & 3: Sub- 











Sec. 2.—COMMENCEMENT AND DURATION. 

See Acts of Parhament (Commencement) Act, 
1793 (c. 13); Interpretation Act, 1889 (c. 63), 
s. 36 (1) (2). 

1000. Date of commencement—Date of receiving 
Royat Assent—- Though prior date specified.} — 
Although in an Act of Parliament it is expressly 
enacted that it shall commence & take effect from 
a ctl named, yet if the Royal Assent be not obtained 
until a day subsequent, the provisions of a par- 
ticular sect., in its terms prospective, do not take 
effect until such subsequent day.—BURN  v. 


STATUTES. 


CARVALHO (1835), 1 Ad. & El. 883; 4 Nev. & 
M. K. B. 893; 110 KH. R. 1445, Wx. Ck. 


Annotations :-—Mentd. Best v. Argles (1834), 2 Cr. & M. 304 ; 
Britten v. Britten (1834), 3 L. J. Ex. 181; Leslie v. 
Guthrie (1835), 1 Bing. N. C. 697; Tibbits v. George 
(1836), 5 Ad. & El. 107; Hutchinson v. Heyworth (1838), 
9 Ad. & E), 375; Lowin v. Edwards (1840), 7M. & W. 300; 
Parnbam v. Hurat (1841), 8 M. & W. 743; Belcher v. 
Capper (1842), 4 Man. & G. 502; Rawlings v. Bell (1845), 
141.3. C. P. 265; Freeman v. Edwards (1848), 17 L. J. 
Ex. 258: Smith v. Keating (1848), 6 C. B. 136; Bodding- 
ton v. Castelli (1853), 1 E. & I. 878; Congreve v. EKvetts 
(1854), 10 Exch. 298; Acraman v. Bates ee | 6 Jur. 
N.S, 294: Griffin v. Weatherby (1868), 9 B. & 8. 726; 
St. Thomas’s Hospital ». Richardson, (1910) 1 K. B. 271. 


1001. ——— Effect of suspending Act.|——-HILron 
v. JONES (1878), 9 Ch. D. 620; 38 LL. T. 808 5 sub 
nom. Re RicHanps, HILton v. Jones, 47 I. J. Ch. 


740; 26 W. R. 737. 
Annotation :-—Refd. Sherwin wv. Selkirk (1879), 12 Ch. D. 


68. 

1002. —— |—Jud. Act, 1873 (c. 66), 
8. 25 (1), was one of the clauses suspended by Jud. 
Act, 1874 (c. 83), & so the provisions contained 
therein, that, in the administration by the ct. of 
the assets of a person who may die after the passing 
of the Act & whose estate may prove insufficient 
to pay his debts, the same rules are to be observed 
as may be in force under the law of bkpcy., do not 
apply to the case of a person who died between the 
date of the passing of 1873 Act & Nov. 1, 18765, 
when Jud. Act came into operation._-SHERWIN v. 
SELKIK (1879), 12 Ch. D. 68; 40 L. T. 701; 27 
W.R. 812, C. A. 

1003. Time of day at which statute commences— 
Commencement of day of passing or operation.]— 
TOMLINSON v. BULLOCK, No. 996, ante. 

1004. —- -.]—An Order made by the ood 

Jontroller under Defence of the Realm Regula- 
tions was dated May 16, 1917, but was not known 
to the parties to the action or to the public 
generally till May 17:—Held: the Order came 
into operation only when i, became known, namely, 
on May J7. 

I agrec that the rule is that a statute takes effect 
on the earliest moment of the day on which it is 
passed or on which it is declared to come into 
operation (BATLHACHE, J.).--JOHNSON v. SARGANT 
& Sons, [1918] 1 K. B. 101; 87 L. J. K. B. 122 ; 
Vi8 L.'T. 05; 62 Sol. Jo. 88. 

Annotations :-—Refd. Brightman v. Tate (1919), 35 T. GL. R. 
209. Mentd. Shutler v. Rolfe (1920), 36 T. L. 1k. 828. 
1005. Expiration of temporary statute—How 

period computed.|—Under a special Act: which in- 

corporated the Lands Clauses Act, 145, a railway 
co. were empowered to take lands compulsorily for 
the purpose of their undertaking, & the powers of 
the co. for this purpose were to cease after the 
expiration of three years from the passing of the 

Act. The Act received the Royal Assent on Aug. 9, 

1899, & on Aug. 9, 1902, the co. gave to pltfs. a 

notice to treat for the purchase of lands belonging 

to them & scheduled in the special Act. On an 








PART IV. SECT. 2. 


1003 i. Zime of day at which statute 
commences-~ Commencement of day of 
IA8RNG or eration.}—Acts of the 

egislature take effect in law from the 
earlicst period of the day on which 
they are respectively originated & 
come into force.—-CONVERSE v. MICHIE 
(1865), 16 O. F. 167.—CAN, 


1908 ii, -~}-Acts of Parlia- 
ment take effect in law from the carilest 
moment of the day on which they are 
passcd.— COLE v. PoRTROUS (1892), 19 
A. HR. 111.—CAN. 

1003 11, : - Rocco 
Ont.), (19024) 1 D. LL. R. 601; 41 
an. Crim. Cas. 101.—CAN, 

p. Whether Act obsolete for non- 

-~Action for calls under 1 Wil 4, 





———.J—R. 2. 


c. 12, against deft. as a stockholder -— 
Held: the said Act was not obsoteto 
for non-user, —- MARMORA FOUNDRY 
San Murray (1850), 1 C. P. 20.— 


q. Date of commencement — Date 
of proclamation.}—The proclamation 
under which Canada Temperance Act 
was brought into force in the county 
recited the fact of a scrutiny having 
peen demanded, but did not show in 
what manner the scrutiny had been 
disposed of, or that it had ever been 
determined, except that the period of 
sixty days had elapsed since the scrutiny 
was demanded: — Held: the pro- 
clamation was valid, & the Act was in 
force.—H. v. CABSON (1889), 21 N.S, R. 
(9 R. & G.) 413.—CAN. 

Yr. -~-- ———.]—Copm & TAYLOR ¥. 


ScoTTisu UNION & NATIONAL INSUR- 
ANCE Cu. (1897), 5 B. C. HR. 329.—OAN. 


t. ~k- Re R. wv. SLINN 
(1926), 47 Can. Crim. Cas. 77; 37 
B. C. R. 275.—CAN. 


a. -.--A statute becomes 
binding iminediately upon its pro- 
miugation, unless a different intention 
can be gathered from the terms of the 
statute itself.—LYONS v, CROSLY 
(1885), 48. C. 17.~—S. AF. 


‘ ——.]--The general rule 
that before a law or any regulation or 
bye-law having the force of a law can 
become operative it must be duly 
promulgated, must be read subject to 
the qualifications that the word “ law ”’ 
in the rule muat not be given too wide 
a connotation & that the enabling 





Part 1V.—OPpERATION. 


application for an injunction to restrain the co. 
from proceeding under this notice :—Held: the 
day of the passing of the Act must be excluded in 
the computation of the three years, & the notice 
was served in time.— GoLpsMITHS’ Co. v, Wrst 
METROPOLITAN Ky. Co., [1904] 1 K. B. 1; 72 
lL, J. K. B. 931; 89 L. T. 428; 68 J. P. 41; 52 
W.R. 21; 20T.1.R. 73 48 Sol. Jo. 13, C. A. 

Annotation :—Refd. Brakspear v. Barton, [1924] 2 K. B. 88. 


Sect. 3.—LOCAL LIMITS OF OPERATION. 
Sun-secr. 1.—IN GENERAL. 
See Territorial Waters Jurisdiction Act, 1878 


(c. 73), 8.73; Ioreign Jurisdiction Act, 1890 (c. 37), 
s. 6. 


1006. Geographical application.|—The territory 
& sou of England, by the law of nature & of 
nations, which is recognized also as part of the law 
of England. is governed by all statutes which are 
in force in England (Lonp SELBORNE, (.).—FREKE 
v. CARBERY (LORD) (1873), 1. R. 16 Ng. 461; 21 
W. R835, L. C. 

Annotahons :—Mentd. Blackwood v. R. (1882), 8 App. Caa. 
$42; Dunean v. Lawson (1889), 41 Ch. I. 394; de Caith- 
ness (1891), 7 T. LL. 2. 3543 Jn the Goods of Tamplin, 
J1894) PL. 393 Stewart v. Rhodos, {1900} 1 Ch. 386; Pepin 
p. Bruyere, (1902) 1 Ch. 24, Re Kitzeerald, Surman v. 
Fitzgerald, {1904] 1 Ch. 578; fe Grassi, Stubberfield v. 
Grassi, [1905] 1 Ch. 584; Jte Moses, Moses v. Valentine, 
(1908) 2 Ch. 235; Le TYoyles, Row vw. J , (1910) 2 Ch. 
333, Ae Lyne's Settlot. ‘rusts, J’e Gibbs, Lynes v. 


Gibbs, [1919] 1 Ch. 80; Ze Bercehtold, Berehtold v. 
Capron, (19238) 1 Ch. 192. 
1007. -—--.|—It seeins to me that unless parlia- 


ment expressly declares otherwise . .. the proper 
construction to be put in peneral words used in an 
Iinghsh Act of Parliament is that Parliament was 
deahng only with such persons or things as are 
within the general words & also within its proper 
jurisdiction (LORD Hsien, M.1.).—--COLQUHOUN 2. 
Hrppon (1890), 25 Q. B.D. 129; 59 L. J. Q. B. 
465; 62 L. T. $53; 35 W. RR. 545; 6 T. L. RB. 
331; 2 Tax Cas. 621, C. A. 
Annotations :—Apld. Adam v_ British & Foreign S 8. Co., 
[1898] 2 Q. BK. 430. Consd. Whitney v. I. | omrs , 


: to 
1926) A. ©. 387. Refd. Davidsson ». Hn), [1901] 2 K. B. 
606, fi 


1008. ---— Outside King’s dominions—-Express 
enactment.|—-I think the general rule of constrac- 
tion is clear, that where Parliament enacts that 
anything is to be done by one of the Queen’s ets., 
it means that the ct. is to do that thing only within 
the Queen’s dominions, unless it expressly enacts 
that if may be done outside those dominions (Lorn 
Eisner, M.R.).—Re Wenpt, Ba p. OFFICIAL 
RECEIVER (1889), 22 Q. B. D. 733; 61 L. T. 286; 
37 W. BR. 721; 6 Morr. 127, 0. A. 

1009. ——— Whether extended to Isle of Man— 
Necessity for express mention.]—DeEnriy’s (Harz) 
CasE (1598), 2 And. 115; 123 14. R. 575. 

Annotation :—Refd. Er p. Brown (1864), 5 B. & 8S. 280. 

1010. ——— Statute exceeding territorial imits— 
Whether executed by courts.|—CalIL v. PAPAYANNI, 
THE AMALIA, No, 827, ande. 

1011. Personal application — Only subjects 
affected—Including all persons resident within 
King’s dominions.]|—JErrrerys v. Boosry, No. 
176, ante, 
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1012. —- ——-.|—Primd facie an English 
statute affects only English subjects or foreigners 
who come, cither permanently or temporarily, 
within the allegiance of the English Crown.— 
Re Sawenrs, Ex p. BLAIN (1879), 12 Ch. D. 522; 41 
L. T. 463 28 W. R. 334, C. A. 


Annotations :-—Consd. Re Pearson, Ex p. Pearson, [1892] 
2 Q. B. 263; Cooke v. Vogeler Co., [1901] A. C. 102; 
Whitney v. I. R. Comrs., [1926] A.C. 37. Refd. Dulaney 
» Merry, (1901] 1 K. B. 536. Mentd. Ze Clark, kx p. 
Beyer Peacock, [1896] 2 Q. 3.476; Je Clark, #a yp. Clark 


(1897), 77 L. T. 417. 

1018. |——Primé facie an Act of 
Parliament relates only to persons within the 
Queen’s Dominions & does not apply to foreign 
subjects resident abroad (Firy, L.J.).— RvssELL v. 
CAMBEFORT (1889), 23 Q. B. D. 526; 58 L. J. Q. B. 
498; G1 LL. T. 761; 37 W. R. 701. CG. A. 
Annotatiwns :--Consd. Dobson v. Festi, Rasini, [1891] 2 

Q. B. 92. Refd. Turnbull v. Walker (1872), 9 T. L. R. 99 ; 

Heinemann » Hale, [1891] 2 Q. 2B. 83s Tysagbt v. Clark, 

{1891]1 Q. B. 552 ; Grant. v. Anderson, [1892] 1 Q, B. 108 ; 

St. Gobain, Chauny & Cirey Co. 1. Hoyermann’s Agency, 

11893] 2 Q. B. 96; Worcester City & County Banking Co. 

v. Firbank, Pauling (1394), 70 L. 7.102. Mentd. Shepherd 

v. Hirsch, Pritehard (1890), 45 Ch. D. 231; Western 

National Bank of New York City v. Pereoz, Triana, [1891] 

1 Q. B. 304; De Bernales v. New York Herald (1893), 62 

L. # Q. B. 385; Singleton v. Roberts, Stocks (1894), 70 

L. T. 687; Maciver v. Burns, (1895) 2 Ch. 639. 

1014. 


.|—It is a principle of our 
law that Acts of Parliament do not apply to aliens, 
at least if they be not even temporarily resident 
in this country, unless the language of the statute 
expressly refer to them (DARIAING, J.).—ADAM 2B. 
Bririsn & ForEeIan 8.8. Co., [1898] 2 Q. B. 430 ; 
67 I. J. Q. B. 844; sub nom. ADAM v. BRITISH 
& Foretan 8.8. Oo., Lrp., STEVART v. SAME, 
MICHIELS v. SAME, YSEROOT v. SAM“, TY L. T. 31; 
147. L. R. 540; 8 Asp. M. 1. 0. 420. 
Annotation :—Dbtd. Davidsson v. Till, (1901) 2 Kk. B. 606. 
1015. .] —What authority or right 
has the ct. to alter in this way the status of 
foreigners who are not subject to our jurisdiction ? 
... Unless Parliament has conferred upon the ct. 
that power in language which is unmistakable, 
the ct. is not to assume that Parhament intended 
to do that which might so seriously affect foreigners 
who are not resident here & might give offence to 
foreign governments. Unless Parliament has used 
such plain terms as show that they really intended 
us to do that, we ought not to do it (LINDLEY, 
M.R.).— Re A. B. & Co., [1900] 1 Q. B. 5413; 69 
L. J. Q.B. 375; 82. T. 169; 48 W. R. 424; 16 
T. 1. R. 238; 44 Sol. Jo. 293; 7 Mans. 134, ©. A. ; 
affd. sub nom. CooKE v. VOGELER (CHARLES A.) 
‘o., [1901] A. ©. 102, TF. L. 
Annotations :-—Refd. Vacher v London Soc, of Compositorsa, 


(1913] A. C. 107 ; Victona City v. Vaucouver Island (Bp.), 
{1921] 2 A. C. 384. Mentd. Dulaney v, Merry, [1901] 1 


1K. B. 536. 
J—-An The 





























1016. crime is local. 
jurisdiction over crime belongs to the country 
where the crime is committcd & except over her 
own subjects Her Majesty & the imperial legisla- 
ture have no power whatever (per Cunr.).— 
MacLeEon v. A.-G. FoR New Sout WALES, [1891 ] 
A. ©. 455; 60 L. J. P. C. 55; 65 L. T. 3215 17 
Cox, C. C. 341, P. C. 

Annotations :—Refd. A.-G. for Dominion of Canada v. Cains 

A.-G. for Dominion of Canada v. Gilhula, [1906] A. CO. 542 > 


Swift v. A.-G. for Ircland, (1912] A. C. 276. Mentd. 
Makin v. A.-G. for New South Wales (1893), 69 L. 'T. 778. 








enactment must be looked to in order 
to seo whether the necessity for pro- 
mulgation is or is not excluded. — 
ee v. CILIINN, [1928] App. D. 322.-— 


co. Laws not numbered according 


to RSA RR ic of.k-A law passed 
price to another but numbered later 
n the official publication will be treated 


by the ct. as prior in time.—JOHNSON 
v COLONIAL SECRETARY, [1910] T. P. D. 
1200.—S. AF. 


PART IV. SECT. 8, SUB-SECT. 1. 
1006 i. Geogranhical application. }— 


There is no difference between the 
Imperial & the local legislatures, as 


to the duty of the cts. to endeavour 
to give etfect to legislation exceeding 
the territorial limits of jurisdiction.— 
Ree VictToR1aA STEAM NAVIGATION 
BOARD, Ex p. ALLAN (1881), 7 V. L. R. 
(L.) 248.—AUS. 

d. Whether territorial only.}— 
Unless it clearly appears that an Act 
of the legislature was intended to have 
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Sect. 3 —Local limits ie iia : Sub-sects. 1 & 
2, A. B,C. D, E., FG. & H. Seet. 4: 
Sub -sect. 1.] 


1017. Institutions or bodies corporate — 
Necessity for being named.]|—-WALKER v. RICHARD- 
SON, No. G14, ante. 

1018. .|—Ambiguous words 
occurring in an Act of Parliament ought not to be 
extended to institutions which are well known to 
exist, but are not named in the Act.—Re Sr. 
JAMES’ CLUB (1852), 2 De G. M. & G. 383; 16 Tar. 
1075; 42 H.R. 9203 sub nom. Re St. JAMES’s CLuB, 
Hix p. GREENWAY, 10 L. T. O. S. 307, L. C. 
Annotations :-- Mentd. Rigby v. Connol (1880), 14 Ch. D. 

482; Overton v. Howctt (1886), 3 T. L. R. 246; Re 

Bristol Atheneum uieee 61 L. TT. 795 ; ove! Albert Tall 

Corpn, v», Winchilsea (1891), 7 T. Le. RR. 362; Wise v. 

Perpetual Trustee Co., [1903] A. C. 139; poatlste & 

Silloth Golf Club v. Smith (1913), 82 L. J. K. 

1019, --— Extension to teria oa of 
the British legislature extends to foreigners only 
when within our own jurisdiction. —-THu ZoL1- 
VEREIN (1856), Sw. 06; 275. T.0.8. 160; 2 Jur. 
N.S. 429; 4 W. RR. 555; 166 BE. R 1038. 

a nications. :—Consd. Cope v. Doherty (1858), 4 K. & J. 367; 

Apld. Gonoral Iron Screw Collicr Co. v. Schurmanns (1860), 

1 John. & H. 180. Consd, The Johannes (1860), Lush. 182; 


The Amalia (1863), Brown. & Lush. 151. Apld. Adam »v. 
British & Foroign 8.8. Co., [1898] 2 Q. B. 430. Consd. The 














Wilhelmina, {1923] P. 112. Refd. hk. v. ee clhi Ole 
2 Ex. D. 63: Davidsson v. Hill, aes ee K. 606, 
Poll vw Dambe, [1901] 2 K. 13. 579 entd. mie Wild 
Ranger (1862), Lush. 553; The Halley (1867), L. R. 2 
A. & Kk. 3: The Scotia (1869), 20 L. T. 875; The Leon 
(1881), 6 P. D. 148. 

1020. —--— —-~—.]---Our cts. are not. only open 


but open equally to foreigners as to British subjects, 
& foreigners who have the benefit of the Knghsh 
common law have also the bencfit of Envylish 


statutes (PHILEIMOnE, J.).—-DAVIDSSON ©. Hinn, 
[1901] 2 K. B. 606; 70 T. J. 1K. B. 788; 85 L. 'E. 


118; 49 WL. R. ee V7. 1. R. 614; 
619; 9 Asp. M. I. C, 223, D.C. 
annotation : :—Refd. Tomalin v. Pearson (1909), 78 L. J. 


1021. Statute inconsistent with inter- 
national law.]—-No British Act of Parhament, or 
commission founded on it, if inconsistent with the 
law of nations can affect the rights or interests of 
foreigners.—LE Louis (1817), 2 Dods. 210; 165 
KB. OR. 1464. 

Annotations :—-Consd. Tt. v. Keyn (1876), 2 Ex. VD. 6%. 
Mentd. San Juan Nepomuceno (182), 1 Hag. Adm. 265 , 
Santos v Ilhdge (1839), 6 Jur. N.S. 1358; Buron v. 
Denman (1848), 2 Nxeh. 167. 


1022. In matters of procedure.]-— 
Although Parliament cannot legislate for foreigners 
out of the dominions, yet it can fix a time within 
which application must be made for redress to the 
tribunals of the Empire; which being matter of 
procedure, becomes the law of the forum, & by 
which all mankind are bound.—LorEz v. BURSLEM, 
THe GUIANA (1843), 4 Moo. P. C. C. 800; 4 State 
Tr. N. 8. 1331; 2 L. T. O. S. 185; 7 Jur. 1119; 
13 KE. R. 318, P. C. 

1023. ——— Presumption against extens{on.} 
—JEFFERYS v. Boosky, No. 176, ante. 

1024. —— -|—RvuUSssELL v. CAMBE- 
FORT, No. 1013, ante. 


45 Sol. Jo. 























Unless intention of legis- 

lature clear.|- -Corgz v. DOHERTY, No. 400, ante. 
1026. -|—It is of course 
possible that an Act might be passed which would 
affect to deal with rights of foreigners, with which, 
on the principles of international law, we are not 
entitled to interfere ; but, where such an intention 


an extra-territorial effect, jt will be W. TI. 898; 
presumed that it applies only to matters 








enlang withts its Dreaeen t= Al 4 
BIMONSON v. CANADIAN ORTHERN KY. 
Co. (1914), 28 W. L. BR, 310; 6 prima facie, territorial, 


17 Dp. L. R. 
Min, L. It. 267,—CAN 


subjects of the Crown, but only such 


STATUTES. 


is not clearly expressed, the presumption is 
against that construction (PAGrE-Woop, V.-C.). 
GENERAL IRon SCREW COLLIER Co. v. SCHURMANN: 
(1860), 1 John. & IT. 180; 29 L. J. Ch. 877; 
L. T. 138; 6 Jur. N.S. 883; 8 W. lh. 732; 
Mar. L. C. 60; 70 BE. R. 712. 


Annotations : Ref. Tho Amalia 03), Brown. & Lush. 
151; Rov, Keyn (1876), 2 lux. D. Mentd. The Anna- 
polis, The Tonannn Stoll (1861), Docks 295; The Saxonia, 

The {iclipso (1862), Lush. 410; Tho Wild Ranger eee 





ee 











Lush. 553: The Northumbria (1869), L.R.8 AL & E, 

1027. ——  ———_ —— ——. |—CaAIn v. Pits 
YANNI, THE AMALIA, No. 827, ante. 

1028. ——— —— ——.|]- NIBoOveT v. 
NIBoyet, No. 828, ante. 

1029. —_ ———~ ——.]——-COLQuUHOUN v. 
HWEppon, No. 1007, ante. 

1030. --.] — Although no 


doubt Parliament ... might if they chose, give 
the cts. of this country jurisdiction over foreigners, 
it must always be assumed in the absence of 
express words to that affect, that it did not intend 
to do so (LORD CoLERIDGrH, C.J.).—GRANT  v. 
ANDERSON & Co., [1892] 1Q. B.108 ; 611. d.Q. B. 
107; 65 L. T. 619, D. ©. 3) on appeal, [1892] J] 
Q. B. at p. 115, C. A. 


Annotations :—-Refd. St. Gobain Channey & Ciroy Co. 
Hovyermann’s Agency, [1893] 2 Q. B. 96, Woreester C cn 


& County Banking Co vo Firbank, Pauling, [E894 1 
TRis) Maciver ». urns (1895), 73 L.Ed. antd, Te 
Bernales v. Now York Herald (1893), 68 L. T. 698 ; single - 


ton xv. Roberts-Stocks (189, 70 L. T. 687; Grainger v. 
Gough. (1895) 1. Q. B. 713 Okura v, Forsbacka Jernverhs 
Akt., (1911] 1 K. B. 715. 

1031. —-~ -—- - ——.,}--You ought not to 
construe an Act of Parliament to alfect forenners 
unless it is clear that the words of the section do so, 
as for obvious reasons it would be contrary to the 
comity of nations for one nation to presume to 
legislate for the subjects of another (JmuNE, P.).— 
THE Pactiric, [1898] P. 170; 67 4. J. P. 655 79 
L. T.125; 16 W. RR. 686; 8 Asp, M. L. ©. 422. 

1032. Absent foreigners.] —- No 
territorial legislation can give jurisdiction which 
any foreign cts. ought to recognise against absent 
foreigners who owe no allegiance or obedience to 
the power which so legislates.—Smiparn GURDYAL 








SINGH 2. ee eae RAJA, ae A. C. 670; 

10 T. L. R. ; 11 RR. 3840, P. 

Annotations : ea Employers’ ae Asnee, Corpn. 
v. Sedgwick, Columns, [1927] ALC. 95, Reid. dat v. 
Symon, |1908) 1 RK. B. 302, Gavin Gibson Gibson, 
{1913] 3 K. B.379. Mentd. Pemberton v Peu@tind, {1899} 
1 Ch. 781; Jatfer v. Willams (1908), 25 T. 1. Ik, 12; 


Phillips », Batho, [1913] 3 K.B. 25; Patlack v. Tallack & 

Brook.ema, [1927] P. 211. 

1033. Necessity for express terms.]— 
JEFFERYS v. Boosey, No. 176, ante. 

1034. On whom onus of proof lies.] — 
JEFFERYS v. Boosty, No. 176, anle. 

1035. -—— Acts done outside King’s 
dominions.]—-A. statute is to be construed prima 
facie to apply only to the United Kingdom, but a 
statute applicable to Her Majesty’s dominions is, 
if the context permits, to be construed as applying 
to all British subjects wherever they may be.-—h. 
v. JAMESON, [1896] 2 Q. B. 425; 65 L. J. M. C, 
218; 75 L. 0.77; 603. P. 662; 12 T. L. R. 551 5 
18 Cox, C. C. 392, J. C. 


Annotations :-—Refd. QR. v. Audicy, [1907] 1 K. 3B. 383; 
Rt. v. Crewe, Wr p. Sokgome, [1910] 2 K. 1. 576; Colding- 
ham Parish Council v. Smith, [1918] 2K. B. 90. Mentd. 
hk. ». Stride & Millard, [1908] 1 K. B. 617; LR. v. Porter 
(1909), 3 Cr. App. Rep. 237, 


Bankruptcy.|—Scee BANKRUPTCY, 
Vol. IV. pp. 24-26, 154, Nos. 193-207, 1447, 


516; 24 subjects of other conntries as have 
i. brought themselves within the allegi- 
slation is ance of the Sorel ene) 
t binds ali VamMopaR_Jarram v. Kris JAmRAM 
(1888), I. L. R. 12 Bom, 507.—IND. 

















Parr LV.—OpERATION. 


SuB-SECT. 2.—PARTICULAR INSTANCES. 
A. Colonial Statutes, and English Statutes in 
Dependencies. 

Repugnancy to English law.]|—-Scee DEPENDEN- 
cigs, Vol. XVII., pp. 424, 428, Nos. 59-61, 95. 

Territorial limitation.| — Sce DEPENDENCIES, 
Vol. XVII., pp. 424, 425, Nos. 62-68. 

Applicability & construction of statutes.]—Sve 
Re aaa a Vol. XVII, pp. 461-466, Nos. 
297-324. 


B. Criminal and Penal Statutes. 
See Part V., Sect. 3, post. 


C. Fiscal Statutes. 
See Part VI., Sect. 1, post. 


D. Marriage Statutes. 

Marriages abroad—Application of English 
statutes -—- Marriage Act, 1823 (c. 76)|. — Sec 
CONFLICT oF LAws, Vol. XJ., p. 420, Nos. 865, 
866. 








Marriage Act, 1835 (c. 54).]—Sce 
Huspann & WIFE, Vol. XXVITI., p. 63, No. 446. 
Foreign Marriage Act, 1892 (c. 23).|— 
Sce CONFLICT OF Laws, Vol. XT., p. 420, Nos. 867, 
868. 








Royal Marriages Act, 1772 (c. 11).J]— 
Sce CONSTITUTIONAL LAW, Vol. XI., p. 501, No. 41. 





BE. Shapping Stalutes. 
Application to forelgn vessels.|—Sce SimpPina, 
Vol. X11., pp. 159-161, $54, 907, Nos. 1-21, 
T1SS8--7101, SV0B—-8007. 


I. Statutes affecting Aliens. 
See, generally, ALENS, Vol. 1T., pp. 119 ef seq. 
Application of statutes to foreigners generally.| — 
See Nos. 1010-1085, arle. 


G, Statutes of Limitation. 

Sec, generally, LIMITATION OF ACTIONS, 
XNAXITL., pp. 815 ef seq. 

Conflict of Laws—Immovables.!—See CONFLICT 
or Laws, Vol. XL., pp. 486, 487, Nos. 1585-1387. 
Movables.|—See Conriutcr oF Laws, Vol. 
XI, pp. 394, 487, 488, Nos. 679, 1858-1397 ; 
Bits OF ExcuANGH, Vol. V1., p. 437, Nos. 
2813-2816. 

Extended judgments.|— See CONFLICT OF LAWs, 
Vol. XI., p. 488, No. 1398. 

Application to dependencies & dominions.]|— 
See DEPENDENCIES, Vol. XVIJI., pp. 462, 464, 
Nos. 301, 314, SL. 


Vol. 





HH. Workmen's Compensation Aets. 
Employment abroad.|] - See, generally, Work- 
men’s Compensation Act, 1925 (c. 84), ss. 35-37 ; 
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Master & SERVANT, Vol. XXXIV., pp. 241-244, 
258, Nos. 2059-2078, 2208, 2209. 


Srecr. 4..—~EFFECT ON THE CROWN. 
SuB-SECT. 1.-——-IN GENERAL. 

1036. Whether Crown bound—-Statutes affecting 
all persons.|—WILLION v. BERKLEY, No. 377, ante. 

1037. ———.|—-No Act of Parliament can 
bind the King from any prerogative which is sole 
& inseparable to his person: but he may dispense 
with it by a non obstante. 

But in things which are not incident solely & 
inseparably to the person of the King, but belong 
to every subject, & may be severed, an Act of 
Parliament may absolutely bind the King.-CasE 
oF NON OBSTANTE (1582), 12 Co. Rep. 18; 77 
EK. R. 1800. 

Annotation :—Refd. Thomas v. Sorrel (1673), 3 Keb. 223. 

1038. On matters affecting prerogative.]— 
CASE OF NON OBSTANTE, No. 1037, ante. 

1039. By general words.| — (1) 
General words in an Act do not bar the King of 
any prerogative, estate, nght, title or interest. 

(2) Acts of Parhament are to be construed 
according to the intent & meaning of the makers 
of them. 

(3) The law will never make an interpretation 
to advance private & destroy public interests. 

(4) General statutes which provide necessary 
& protitable remedy for the maintenance of 
religion, the advancement of good learning, & for 
the relief of the poor shall be extended generally 
according to their words (yer Cun.).—MAQGDALEN 
COLLEGE, CAMBRIDGE Cass (1615), 11 Co. Rep. 
G66b; T7 We R. 12355 sub nom. WARREN v. 
Smit, MAGDALEN COLLEGE CASE, 1 Roll. Rep. 
151. 

Lnnotations -— us to (1) Consd. A.-G. v. Allgood (1713), Park. 

1. Apld. Perry v. Eames, saluman v. Eames, Mercer’s Co. 
* Fumes, [1891] 1 Ch. 658. Refd. Thomas v. Sorrell 
673), Freem. Ik. B. 8&5, Rov. London (Bp.) & Lancaster 
693), 1 Show. 441, Cuyzer, Irvine ». Board of Trade, 
927) 1 KK. B. 2869. As to (2) Apld. R. ov. London 
ip.) & Bureh (or Birch) (1694), 1 show, 493. Consd. 
A.-G. v. Walker (1849), 3 Exch 242. Refd., Abergavenny 
t. Brace (1872), Tn K. 7 Exch. 145. As to (1) Consd. 
Colt & Glover «. Coventry & Lichfield (Bp.) (1612), Hob. 
1140: Vhornby v. Fleetwood (1720), bt Stra. 318, Moore 
e Cleneh (1875), 1 Ch. D 447. Generally, Mentd. R. v. 
Wampden (1637), 3 State Tr 826; Rov Starling (16608), 
1 Keb 675: Lynr Wyn (1665), O'Bridyg. 122. lelwavs rv. 
Cottesford (1675), 3 Keb. 1573 Woodward «. Fox (1691), 














v 
q 
a 
[1 
cL 


2 Vent. 267: Magdalen Hospital ve. Knotts (1878), 47 
J. J. Ch. 736; Bradlaugh «. Churke (1883), § App. Caa. 
Bod. 


See, generally, CONSTITUTIONAL Aw, Vol. XT., 
pp. 496 ef seq. 

1040. - -— Not unless expressly named.| -— 
W1LLION ?. BERKLUY, No. 377, ante. 

1041. — -|-—Where the King claims in 
respect of his natural capacity as heir to the body 








PART IV. SECT. 4, SUB-SECT. 1. 

10361. WPiether Crown bound - Statutes 
affecting all persons.}-—The Crown, 
thongh not named in Adninistration 
of Justice Act, jis ontitled to avail 
itself of the beneht of its provisions 
to the same extent as a subject can do 
fo.— A.-G. ov. WALKER (3877), 25 Gr. 
2335 affd. 3 A. RR, 1W5.—CAN, 

1049 i, --— Not wnless expressly 
named, J-—L. vw. PouLrorT, ROULEAU & 
LETENDRE see 2 Exch. Cc. RR. 4); 
12 L. N. 31.—CAN. 

1040 1. —-—- }-- SYDNEY 
Lovuispurne Coar & Ry. Co... rp. 
Sworp (N. 8.) (1892), 215. C. R. 152. 
—CAN. 

1040 iii. —-~ — --.]—-It is a recog- 
nised principle in tho interpretation of 
statutes that the Crown is not reached, 


J,—VOlL, XIll. 





except by express words or necessary 
fuplication, in ang caso whero it would 
be ousted of an existing prerogative.—- 
A-G rok BrRITiwH COLUMBIA vt. 
ESQuimatr & Nanaimo. ty Co. 
(B. C.) (911), 19 W. L. 2. 693.—CAN. 


1040 iv. —Tho rule of 
construction according to which tho 
Crown is not ualfected by a statute 
unless expressly namined in it applies 
to India; & the Viecroy & Governor- 
General as represcnting the Crown 
therefore enjoys a hke exemption.— 
SECRETARY OF STATI FOR INDIA 1, 
MATUURABHAI (1889), 1. L. R. 14 Bom. 
213.—IND. 

1040 v. --— -.-—Generally speak- 
jing, when the words used in an Act of 
ParlHament are ‘‘ person or persons, 
the Crown is not bound.---R. ¢. DUri'y 


(1849), 1 Ir. Jur. 81.—IR. 


1040 vi, —-— --—~—.]—The general rule 
that the King is not bound by Acts 
of Parliament, unless he be particularly 
named therein, 18 open to some excep- 
tion, for if the Act be professedly nade 
for the remedy of some great public 
evil, the udvancement of religion, the 
encouragement of learning, or tho 
support of the poor, it will bind tho 
King though he be not. named in it, 
if it does not trench upon any of his 
established prerogatives or directly 
tend in its operation to expose bim to 
any pecuniary charge.—/re LIABILITY 
OF GOVERNMENT PROPERTY TO ASSESA- 
MENT (1823), 1 Nild. L. 1. 318.—NFLD. 


1040 vii. ~.J—The rule that 
the Crown is not bound or affected 
by statutes unless specially named 
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4.-—Iiffect on the Crown: Sub-sects. 1 & 2.) 


of a subject per furmam dont, he shall be bound by 
an Act of Parliament. 

But where he claims in his Royal & politic 
capacity, a general Act shall not bind him, unless 
he be expressly named, except in special cases.— 
CASE OF A VINE LEVIED BY THE Kin@ (1604), 7 
Co. Rep. 32 a; 77 HK. RR. 459. 

Annotation :—Apld. R. v. Loudon (Bp.) & Lancaster (1693), 

1 Show, 441. 


1042. —— -]~-Where the King claims a 
thing with respect to his royal capacity there I 
think it as a certain rule of law that general words 
in an Act of Parliament without naming him will 
not bind him (Ryne, J.).—R. v. LONvoN (Bp.) & 
LANCASTER (1693), as reported in 1 Show. 441; 
89 Ic. lt. 688. 

Annotation :— . . ve rc 
Lireh) Nay Coe ioe ee ener ae 
1043. ---— -|-—-Generally speaking, in the 

construction of Acts of Parliament the King in his 

royal character is not included, unless there be 

words to that effect (LOnp Kenyon, C.J.).—R. v. 

Cook (1790), 3 Term Rep 519; 100 KE. R. 710. 


Annotations :---Consd. Coomber v. Berks JJ. (1883), 9 App. 
Cas. 61, Bray v, Lancashire JJ. (1889), 22 Q. B.D. 484. 
Mentd. A.-G. v. Will (1836), 6 L. J. Ex. 105. 


1044. -J—-"The general rule is, that the 
Crown is not bound unless particularly named in a 
statute (LITTLEDALE, J.).—R. v. BOULTBEE (18:56), 
4 Ad. & FI. 498; 1 Tlar. & W. 713; 6 Nev. & 
M. ik. B. 26; 3 Nev. & M. M.C. 496; 51. J. M.C. 
57; 1J1 1. 1. 874, 

Annolathon :—-Mentd. R. v. Hester (1836), 1 ITar, & W. 650. 

1045. ~-—~.J]—Inahenable estates tail are, 
within Lands Clauses Act, 1845 (ec. 18), 8. 7, & 
may, under that statute, be conveyed by the tenant 
in tail in possession; but that statute docs not 
extend to the Crown, for the King, not being 
specially named therein, the rights of the Crown 
are unaffected thereby.-—-Re CUCKFIELD BuRTAL 
Boarp, Be p. ABERGAVENNY (Haru) (1854), 
19 Beav. 163; 24 L. J. Ch. 585; 3 W. RB. 1423 52 
E.R. 307. 
Annotation 

Exch. 145. 

1046. -.|—I consider it a sacred maxim 
that the Crown 1s not bound by an Act of Parha- 
ment, unless it is quite clear, from the language 
employed, that the Legislature contemplated 
including the Crown, & Her Majesty, in giving her 
Royal Assent, assented that the Crown should be 
bound, & was fully aware that she was giving her 
assent to be subject to the provisions of the 
statute. But where it is clear that the Legislature 
meant to include every case, whether the Crown 
were interested or not, & the Lord Chancellor, as 
keeper of the conscience of the Sovereign, advises 
the Crown to assent, the Crown, by giving its 
assent, is bound (LORD CAMPBELL, (€.J.).— 
MooreE v. SMITH (1859), 1 U8. & HL 5973 28 L. J. 
M. C. 126; 32 L. TT. O. S. 3143; 23 J. P. 138; 
5 Jur. N.S. 8923; 7 W. It. 2063; 120 If. R. 103i. 


Annotations :-—Consd. I. v. Canterbury (Archbp.), [1902] 2 
K, B. 503; Thomas v. Pritchard, [1903] 1 K. B. 209; He 
Letters Patent Nos. 139,207, Re Carbonit Akt., [1924] 2 
Ch. 53, Refd. Walsh v. RR. aptly 16 Cox, C. C, 435; 
Baln ev. A.-G., [1892] P. 217; Swift v. Board of Trade, 
{19268), 2K. 2131. 


1047. -———.|—MERsEY Docks & HARBOUR 














-Refd. Abergavenny v. Brace (1872) L. WR. 7 





therein, is applicable only to statutes 
pao since the Union, & does not 
Jold with regard to Acts of the Scottish 
Parlaments. — ADVOCATE GENERAL 2. 
INVERNESS MAGISIRATES (1856), 18 
Dunl (Ct. of Sess.) 366; 28 Sh. Just. 
303.--SCOT. f. 
1040 vin. —-- --— I~ The inten- posed on 





tion that tho Crown should be bound ” 
by a statute, or has agreed to be bound, 
must clearly appear, elthor from the 
language used or from the nature of 
the enactment.-—UNION GOVERNMENT 
v. TONKIN, [1918jJ App. D, 633.—S. AF. 
-J]—Where a Hahbility ig im- 

the Crown in right of the 


STATUTES, 


BoarD v. CAMERON, JONES v. MERSEY Docks & 
HARBOUR Boarb, No. 1706, post. 

1048. —— .|—The Crown is not to be held 
bound by an Act of Parliament, unless expressly 
named ; & this rule, I think, applies to the case of 
tolls taken under a local Act (CockBURN, C.J.).— 
WEYMOUTH CORPN. v. NUGENT (1865), 6 B. & S. 
22; 5 New Rep. 302; 341L.J.M.0.81; 111. T. 
672; 290 J.P. 451; 11 Jur. N.S. 465; 13 W. R. 
338; 2 Mar. L. C. 163; 122 H.R. 1106. 
se er a Hornsey U. CG. v. Hennell, 11902] 2 





1049. —~-- —-—.]—-The statutes which authorise 
assessments for relief of the poor are silent as to the 
Crown. Hence the Crown is subject to no poor 
rate. —Luitn HarsBpour & Docks Comrs. vv. 
INSPECTOR OF THE Pook (1866), L. R. 1 Se. & Div. 
| i oe 0 ee 
Annotutions :-—Consd. Greig «. Edinburgh University (1868), 

. 1.1 Se. & Div. 848. Refd. lucome fax Spectal Pur- 
poses Comrs, v. Pemsel, [1891] A. C. 531; Worcestershire 

County Council v Worcestershre Union Assit. Com. & 

St. Nicholas Overscers (1897), 66 L. J. Q. B, 323. Mentd. 

Rv. Hutchins (i881), £4 Le V. 364, 

1050. .j—in Public Health Act, 1875 
(c. 55), there is certainly no express mention of the 
Crown so as to bind the Crown, & there is certainly 
no necessary impleation that the Crown is to be 
bound. In the absence of express words, or 
necessary implication, the Crown 1s not to be bound 
nor is the property of the Crown to be affected. 
There are many cases in which such unplication 
does necessarily arise, because ot herwise the legis- 
lation would be unmeaning, & to give 1b meaning 
one 1s obliged to consider whatib is mtcnded to 
apply to the Crown (Day, J.).—Gonrron Loca 
Boarp v. Prison Comnrs. (1887), [1904] 2 K. B. 
165,n.3; 731.35. K. Bo 114, n.; 89 L. T. 178, n.; 
68 J.P. 27; 52 W. R. 2338, 0.3; 11. G. 2. $38, n., 
D.C. 

Annotations :-—Consd. Cooper », Hawkins, [19041] 2 K. B. 164. 
Reid. fc De Keyser’s Royal Hotel, De Keyser’s Royal 
Tiotel v. ., [1919] 2 Ch. 197. 

1051. ——-— .J\—The Crown, not being named 
in Pubhe Ifealth Act, 1875 (c. 55), s. 150, 18 not 
bound by its provisions, & 1s not hable under that 
sect. to pay in respect of property owned & occu- 
pied for the purposes of the Crown any expenses of 
paving, etc., a street on which that property abuts. 
—-HORNSEY URBAN COUNCLE v. HINNELL, [L002] 
24.45.75; 71 LJ. 1K. BL. 4793 86 LL TT. 423; 
G6 J. P. 6133; 50 W. dt. S2b3; 18 TM da Re. Ot2 ; 
46 Sol. Jo. 452. 
wnradtations —Consd. Cooper v. HWawhins [1901] 2 K. BL. 164. 

Refd. Lewis v. Durhain Union (1904), 2 L. G. Re 530, 

Chare vw. Hart (1918), 120 0. T. 213. 











1052, --—— ——-—.]—Tiomas v. PritcuAnp, No. 
LO74, post. 

1053, —--- ——-- .|—-Coormr ov. UAwKins, No. 
1075, post. 

1054. ——-.|-—TPhe rule that the Crown is 





not bound by a statute unless expressly named, or 
unless 1t so appears by necessary implication, 
applies to a servant of the Crown when acting 
within the scope of his authority.—- CHARE v. HART 
(1918), 88 L. J. K. B. 8338; 120 L. T. 44353 83 
J.P.543 171. G. BR. 2383, D.C. 

1055. —--— As to estate right title or interest-—-By 
general words in statute.|—-MAGDALEN COLLEGE, 
CAMBRIDGE Cask, No. 1039, ante. 

1056. —_-- Not comprehended under term 


Dominion it must be ascertained 
according to the laws of the province 
in which the cause of action arose in 
force ut tho time it was so imposed & 
cannot be added fo by subsequent 
prove legislution.—-GAUTHIER %. 

. (Ont.) (1916), 58S. C. KR. 176; 40 
D.L. R. 353.—CAN. 


Part 1V.—OpERATION. 


me rere fate Ba Queen is never comprehended in 

a statute by the word “‘ party ” (POWELL, J.).—R. 

vw, TUCHIN (1704), 2 Ld. Raym. 1061; 92 BE. R. 

204; eub nom. Rt. v. TUTCHIN, 6 Mod. Rep. 268 ; 

1 Salk. 51. 

Annotations :—Consd, A.-G. v. Donaldson (1842), 10 M. & W. 
117. Refd. A.-G. v. Allgood (1743), Park. 1. Mentd. Rh. 
vw. Seawood (1727), 2 Ld. Ravi. 1472; KR. v. EKllumos 

1734), Cunn. 39; Wynne v. ‘Thomas (1745), Willos, 563 ; 

i. v. Wilkes (1770), 4 Burr. 2527; LR. v, Shipley (1784), 4 

Doug. K. B. 73; MR. v. Burke (1796), 7 Term Rep. 4; 

h. v. Gregory (1847), 16 L. J. Q. B. 281. 

1057. Crown named in part of Act—Whether 
bound by other provisions of Act.|—Though the 
Crown is named in some of the sects. of Bank- 
ruptcy Act, 1869 (c. 71), it is not bound by the 
other provisions of the Act.—Jte BonttamM, Lx p. 
POSTMASTER-GENERAL (1879), 10 Ch. 1). 595; 
48 L. J. Bey. 84; sub nom. Re Bonuam, Ex p. 
POSTMASTER-GENERAL, J?e BONHAM, Lx p. LORDS 
OF THE TrEASURY, 40 L. T. 16; 27 W. R. 825, 
©. A. 

Annotations :—Apld. Mersey Docks & Harbour Board »v 
Lucas (1881), 51 L. J. Q. BL 114. Consd. A.-G. v. De Keyser’s 
Royal Hotel, [1920] A. C. 50%. Refd. Re Webb (Smith- 
field, London), {1922} 2 Ch. 369. 

1058. Local Act.|—-It is part of the pre- 
rogative of the Crown that it is not bound by any 
local Act of Parliament—subject to certain 
exceptions which need not be mentioned... 
unless named or expressly referred to in the Act 
(JESSEL, M.R.)—Mersey Docks & Harspour 
Boarp v. Lucas (1881), 51 L. J. Q. B. 1143; 46 
J. P. 388 5 1 Tax Cas. 385, C. A.; on appeal (1883), 
8 App. Cas. 891, LI. L. 

Annotations -—Refd. A.-G. v. De Préville, [1900] 1 Q. B. 223. 
Mentd. Paddimeton Burial Board v. 1.1%. Comrs. (18814), 13 
Q. B.D. 93 Last v. London Assce. Corpn. (1885), 10 App. 
Cas, 438; Dublin Corpn. vr. M'Adam (1887), 2 Tax Cas. 
3873; Sowrev ». King’s Lynu Harbour Mooring Comrs. 
(1587), 2 Tax Cas. 201, Clericul, Medical & General Life 
Agsce, Soc v. Curter (1888), 67 L. J. Q. 2B. 614; New York 
Life Insce. 7. Styles (1889), Lf App. Cus. 3813 Stvies v. 
New York Life insee. (1889), 2 Vax Cas. 460; Dillon v. 
Uaverfordwest. Corpn., i891) 1 Q. B. 575; Sinyvth wv, 
Stretton (190£), 90 L. VW. 7563 Farmer vw. Scottish North- 
American Trust, [1912] A. C. 118: Massy v. I. R. Comra, 
(1915), (1919) 2 K. B, 364, n ; Severn isueey Board tv. 
O’May, (1919) 2 1K. B 4843 Port of London Authority v. 
I. R Comrs, [1920] 2 K. B. 612; Coman ». Rotunda 
Hospital, Dublin, [192th] 1 A. C. 13 Bruco v. Hatton, 
[1922] 2 K. B. 206: Rowntree v. Curtis, (1925) 1 K. B. 
328; Brighton Collego v. Marriott, [1920] A. C. 192; 
I. R. Comrs. v. Forth Conservancy Board (1928), 45 
TT. LL. RR. 83. 

1059. -.] — WkYMOUTIU 
NUGENT, No. 1018, ante. 

— 1060. Application to Crown servants.]— 

Cooper v. Hawkins, No. 1075, post. 


1061. -}—CHARE v. Hart, No. 1054, 
ante. 








CORPN. v. 














By implication.]—Sce Sub-sect. 2, post. 

1062. Statutory restrictions on Crown’s rights— 
Whother repealed by subsequent statutes—-Unless 
expressly re-enacted.|——Clauses lhmiting the right 
of the Crown are to be considered as repealed by 
subsequent statutes, unless expressly re-enacted.— 
cee v. NEWMAN (1815), 1 Price, 4838; 145 K. HR. 
1455. 

1063. Special Act binding Crown-——Incorporation 
of general Act—Whether Crown bound by Iincor- 
porated Act.}—(1) It was argued that, even if 
Lands Clauses Act is incorporated with the special 
Act, Lands Clauses Act docs not bind the Crown. 
I think the answer to that is simple. The special 
Act clearly binds the Crown, & directly Lands 
Clauses Act became incorporated with it, it became 
an integral part of the special Act & bound the 


PART IV. SECT. 4, SUB-SECT. 2. 
g. General rule.}— The Ixecutive 





State is not bound by a statute unless 


the intention that it shall be bound 
is apparent.—RKROBERTS v. AHERN 
(1904), 1 C. L. R. 406.—AUS. 

Govt. of the Commonwealth or of a h. -/-The property of the Crown 
can only be affected by express & 
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Crown just asthe special Act itself did, in the same 
way as if the provision in Lands Clauses Act had 
Mee in terms re-enacted in the special Act (LOPES, 
(2) If a subsequent Act brings into itself by 
reference some of the clauses of a former Act, the 
legal effect of that, as has often been held, is to 
write those sects. into the new Act as if they had 
been actually written in it with the pen, or printed 
in it (LorpD EsHEn, M.]t.).—Re Woop's ESTATE, 

Ez yp. Works & BuILpINGs Comrs, (1886), 31 

Ch. D. 607; 55 L. J. Ch. 488; 54 L. FB. 145; 34 

W. R. 375, C. A. 

Annotations -—As to (2) Refd. Cannon Brewery Co. wv. 
Central Control Board Liquor Traffic, [1918] 2 Ch. 101. 
Gencrally, Retd. Contral Control Board Liquor Traffic v. 
Cannon Brewery Co., {1919) A.C. 744. Mentd. Me Mills’ 
Estate, xr p. Works & Public Buildings Comrs. (1886), 34 


Ch. D. 24; Graham v. Public Works & Buildings Coimre., 
(1901) 2 K. B. 781. 


Sub-SECT. 2.—WHETHER BOUND By IMPLICATION. 


1064. Statutes pro bono publico—Safety of in- 
heritances.|—-WILLION v. BERKLEY, No. 377, ante. 
1065. Maintenance of religion.] -— In 
divers cases, the King is bound by Act of Parla- 
ment, although he be not named in it, nor bound 
by express words, & therefore all statutes which are 
made to suppress wrong, or to take away fraud, or 
to prevent the decay of religion, shall bind tho 
King although he be not. named (per CUR.).— CASE 
OF ECCLESIASTICAL PERSONS (1601), 5 Co. Rep. 

lia; 771. R. 69. 

Annotations .—Mentd. Geo v. Freediand (1626), Cro. Car. 47 ; 
Walker v. Lamb (1632), Cro, Car 258; Threadneedle , 
a ea Freem. K. B. 179; A.-G. v. Algood (1743), 

ark. I. 


1066. Prevention of fraud.]-—-CasE 
EccLesiASTIcAL Persons, No. 1065, ante. 

1067. .|—The navigation laws are not 
binding upon the King so as to prevent the con- 
veyance of public stores from one colony to another. 

It has been made a question in argument, 
whether the King is bound by the Navigation Act. 
This is a very large question, upon a very moment- 
ous subject, on which it might not become me to 
hazard a confident opinion, & the less so, because 
the principles on which it is laid down in the 
books, that the King is or is not bound by statutes, 
are far from being so precise as to furnish a safe 
conduct to any such opinion. That he 1s bound, 
though not named, by acts pro bono publico, by 
acts for prevention of fraud, are descriptions of the 
royal obligations so wide é so unlimited, that it 
might be difficult to say what public statutes do 
or do not bind the King, if these are taken without 
any technical limitations applied to them. For it 
would be difficult to say what public statutes are 
not pro bono publico, & for the prevention of fraud, 
taking fraud in its legal sense, of injury to the rights 
of others. The utmost that I can venture to adinit 
is, that, if the King traded, as some sovereigns do, 
he might fall within the operation of these stututes 
(per Cur.).—THE Swirr (1813), 1 Dods. 320; 165 
E.R. 1325. 


Annotations :—Consd. The Athol (1842), 1 Wm. Rob, 374; 
The Charkieb (1873), L. R. 4 A. & E. 59. 


1068. Promotion of good husbandry.|]— 
56 Geo. 3, c. 50, although passed for the purpose of 
general good & public benefit in promoting good 
husbandry does not extend to bind the Crown.— 
R. v. OSBOURNE (1818), 6 Price, 94; 146 EB. MR. 752. 





OF 














clear enactment, & not by inference 
or implication.—LONSDALE (EARL) », 
WILson (1846), 8 I. LL. R. £12; afd. 
Sao 1370. L. R. 438; Ly Jur, 301. 
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Sect. 4.--Effect on the Crown: Sub-sects. 2 & 8, Ass 
B.,C., D., E., FF. & G. Sect. 5: Sub-sects. 1 & 
2, A. 

1069. Suppression of wrong.|—CasE oF 
TiCCLESIASTICAL PERSONS, No. 1085, ante. 

1070. -]—I have .. . to consider 
whether the Courts (Emergency Powers) Act, 1917, 
binds the Crown. ... This Act belongs to the class 
of statutes which binds the Crown as being one 
for the suppression of wrong (ROWLAT?r, J.).— 
A.-G, OF DUCHY OF LANCASTER v. MORESRY, {1919} 
W.N. 69. 

1071. Crown claiming in natural capacity—As 
heir to subject.;—Cask oF a Fini LEVIED BY THE 
Kina, No. 1041, ante. 

1072. Statute for union of benefices.|}—An Act 
of Parliament for the consolidation of endowed 
rectories & vicarages binds the Crown though not 
named.—R,. v. ARMAGH (ARCHBP.) (1722), 1 Stra. 
9163 8 Mod. Rep. 5; 03 E.R. 671. 

1073. Necessary implication.]— MoonrE v. SMITH, 
No. 1046, ante. 

1074. .|—-It is a clear rule of law that the 
Crown 1s not bound by an Act of Parliament unless 
it is expressly named, or words ot clear unplication 
are used (LORD ALVERSTONE, ©.J.).—THOMAS 1. 
PrRitcHarn, [1903] 1 K. B. 209; 7221.7. K. B. 23; 
S7 J.T. 688; 67 J.P. 713 61 W. R. 58; 19 
TL. R. 10; 47 Sol. Jo. 32; 20 Cox, C. C. 376, D.C. 
~lwnotation :—Consd. Re Letters Vatent No. 139,207, 

Ae Carbomt Akt., (1921] 2 Ch. 43. 

1075, J—(1) The Crown is not bound by 
an Act of Parliament unless il 1s expressly or by 
necessary unplication named therein, 

(2) This is an Act of Parhament which, if it 
binds the Crown, must bind all the great: depart- 
ments of state, no matter what they are (WILLS, 
J.).-—-Coormen v. HAWKINS, [1904] 2 K. B. 1643. 73 
1. J. 1K. BL 118; 891. 1. 4763 68 SP. 25: 52 
WLR. 233; 19 TLR. 6205 1 L. G. R. 8383, D.C. 
-{nnotation :—As to (2) Apld. Chare v. Hart (1918), 88 

L oJ. KB. 833. 

1076, ——.J|—Srewarr v. THAMES CONSERYVA- 
rons, No. 2112, post. 

1077, Navigation laws—Crown engaging in 
trade.]—Tntr Swirt, No. 1067, ante. 

1078. Legislation otherwise meaningless.]— 
pa toN LocaL BoakD v. Prison Comrs., No. 1050, 
Cnc, 























SUB-SECT. 3.—- PARTICULAR INSTANCES. 
A. Crown as Creditor. 


Priority of Crown debts.|—wSce, generally, Con- 
STITUTIONAL Law, Vol. XI., pp. 581, 582, Nos. 
Su0-830, 








In bankruptcy.]—-See, generally, BANK- 
ruptcy, Vol. 1V., p. 479; Vol. V., pp. 828, 829, 
Nos. 7029-7034. 

In winding up of company.]-—-See, generally, 
COMPANIES, Vol. X., pp. 942, 943, Nos. 6458-6461. 
In administration.}|— See, generally, ISxE- 
cuTors, Vol. XXIII., p. 349, Nos. 4157~4163. 








1073 i. Necessary umplicatin.J—The 
Jule that the Crown is not bound by a 


matters, 


4 the rule 
Sovereign us head of that Govt.. but 


STATUTES. 


Disobedience to order for payment of Crown 
debts—Attachment.]—See, generally, CONTEMPT OF 
Court, Vol. XVI., p. 41, Nos. 422~426, 


B. Fiscal Statutes. 
See Part VI., post. 


C. Inheritance Law. 


Escheat to the Crown.}-—See, now, Administra- 
tion of Hstates Act, 1025 (c. 23), ss. 45 (1) (d), 4G 
(1) (vi); Descent, Vol. XVIII., p. 31, Nos. 309- 
311. 

D, Judicial Procedure. 

1079. Whether binding on Crown-——-Provision for 
writ of error—Application to criminal cases.]—~ 
In the case theretore of an Act of Parliament 
passed expressly for the further advancement of 
justice, & in its particular enactment using terms 
s0 comprehensive as to include all cases brought 
up by writ of error, we think there is neither 
authority nor principle for implying the exception 
of criminal cases, upon the ground that the King, 
as the public prosecutor, is not expressly mentioned 
in the Act (TINDAL, C.J.).—R. v. Wrigur (1834), 
1 Ad. & El. 434; 3L. J. Ex. 370; J10 H.R. 1278 3 
sub nom. WrigHut v. R., 3 Nev. & M. K. B. 892, 
dx. Ch. 

Annotations :—Consd. De Bode vw. RR. (1848), 13 Q. B. 864, 
Refd. kt. ». Seale, R. +. Alford (1855), 24. J. Q. Be 2215 
Moore tv. Sunith (1859), 5 Jur. N.S. 892 5 Weymouth Corpn, 
v, Nugent (1865), 5 New Rep. 302. Mentd. Ashton v. 
Brevitt (1845), 14 M.& W.106, ikathbone v. Munn (1868), 
9B. & S. 708. 

1080. ~-—.J—By Law ‘Terms Act, 1830 
(c. 70), s. 8, Writs of Hrror upon any judgments 
given by the Cts. of Q. B., Common Pleas, or 
Exchequer, shall hereaiter be returnable before 
the Judges & Barons, or Judges only of the other 
two Cts., in the Mxchequer Chamber :—ffeld : the 
Crown was bound by that enactment, & therefore 
a Writ of Error lies upon a judgment for the Crown 
in a Petition of Right to the Exch. Ch. 

The Ct. observed [in R. ve Wrgdt, No. 1079, 
ante] that the Act being ‘* passed expressly for the 
further advancement of justice,” as appears by 
the preamble, “ & in its particular enactiment 
using terms so comprehensive as to include all 
cases brought up by writ of error,’ there was 
“neither authority nor principle for implying the 
exception of criminal cases upon the ground that 
the King, as the pubhe prosecutor, is not expressly 
mentioned in the Act.” Nor is there, in our 
judgment, any authority or principle for implying 
an exception in the present case. If any special 
prerogative of the Crown were thereby taken away, 
as, for instance, 1f there had been aspecial tribunal 
for the decision of writs of error brought by the 
Crown, or where the Crown was a party, or the 
Crown had an option, which the subject had not, 
to have a writ of error against a judginent in its 
favour in any ct. that if should elect, doubtless 
such a prerogative would not be taken away. 
But this is not such a prerogative ; & in cases of 





ments with penal clauses adjected, as, 


the 
for example, certain provisions of 


applies to 


htatule except by cxprcss words of 
necesxary implication applies only to 
those representatives of the Crown who 
have executive authority in the place 
Where the Statute applies, & as to 
matters to which uit executive 
authority extends. The Constitution 
hinds the Crown as represented by the 
Various btates, & tukes no account 
of the Stutes & State Govts, in rela- 
thon to Commonwealth legislation on 
inatters within the exclusive control of 
the Commonwealth Govt. &, thercfore, 
in the construction of the Comupon- 
Weellb Stututes, dealing with such 


not to the Sovereign as head of the 
State Govt.—-R. uv. Surron (1908), 3 
C. L. 1k. 789.—AUS. 


k. 23 Vict. c. 25.]—The above Act 
exempting certain articles from seizure, 
does not bind the Crown.— H. ». Davib- 
HON (1861), 21 U. C, I. 41.—CAN,. 


1. Statutes pro bono publico.}—A 
Statute may contain provisions by 
which the Crown never would be bound 
unless that were clearly expressed— 
such, for instance, as the provirions 
of a taxing statute, or certain enact- 


Motor Cur Act, & so o1—yot, when 

ou come to a set of provisions in a 
Statute having for its object tho benefit 
of the public generally, there is not an 
antecedent, unhikeHhood that the Crown 
will consent to be bound, & this would 
be so in the case of reputations meant 
to apply to all the land in a city, & 
where the Crown’s property ix not 
property beld gure corvne, but has been 
acquired from a subject superior for 
the use of one of the public depart- 
mentsy.—-EDINBURGH MAGISTRATES U. 
LorpD ADVOCATE, {1912} S.C. 1085; 
49 Se. L. R. 873.—SCOT, 
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writs of error the Crown & the subject are, as to 
the ct.in which they are to be brought by the 
common law, on the same footing (WILDE, C.J.).— 
DE Bove v. R. (1849), 18 Q. B. 364; 12 L.T.0.8 
106; 13 3. P. 604; 14 Jur. 970; 116 XE, R. 1802, 
Ex. Ch. ; ; affd. (1851), 3 EH. L. "Cus: 449, H. L.3 
affg. (1845), 8 Q. B. 208. 
Annotations :-—Mentd. Neon v. Bridport fe 10 Jur. 
os Wull’s Case (1848), 6 Moo. oe C. C. 216; Boosey 
Davidson (1849), 18 L. J. ed “Wadsworth 0. 

Spain (eds 17 _Q. LB. 171; tine awood ». Birmingham 

(1861), 8 Jur, ay Ss. ; R. v. 3irmingham Oyerels 

(1861), 1 B. & &. 763; Tobtn ». R. (1864), 16 C. B. N. 

She Thomas a tt, (1874), L. kK. 10 Q. B. 31; Nastenice 

R. (1876) Q. B. D. 69; RR. v, Brixton Prison, &e 

Porcival cia 76 LL, J. K. B. 619; Marconi’s Wircloss 

Telegraph Co. v. 1lt., [1918] 1 K. B.1 193; Ruffy-Arnell, 

ete., Co. v. R., [1922] 1 K. B. 599. 

1081. Necessity for naming Crown— 
Statute extending jurisdiction.)—Qu.: whether, 
when an Act of Parliament transfers jurisdiction 
from one ct. to another, or grants an extension of 
the jurisdiction of an existing ct., it is necessary, 
in order to make the act binding on the Crown, 
that the Crown should be named therein.—LONDON 
Corpn, v. A.-G. (1848), 1 H. L. Cas. 440; 9 KR. 
329, H. L. 

1082. —-— --—— Statute transferring jurisdiction.] 
—LONDON CorpPn, v. A.-G., No. 1081, ante. 

Statutory restrictions on issue of certiorari.]|— 
See CROWN Pracrick, Vol. XVI., p. 439, Nos. 
30387-3046. 

Statutes relating to costs for or against the 
Crown.|-——See CONSTITUTIONAL LAW, Vol. X1., pp. 
531, 583, 584, Nos. 344, 345, 367-369. 





EI. Prescription Statutes. 
Right to light..—Sce Easements, Vol. 
p. 125, Nos. 837, 838. 


NIX., 


F. Statutes affecting Prerogative. 


See, generally, CONSTITUTIONAL Law, Vol. XI, 
pp. 491 et seq. 


G. Statutes of Limitation, 
See LIMITATION OF ACTIONS, Vol. XXXIT.. 
pp. 822. 3238, Nos. 71-80. 
Maritime Conventions Act, 1911 (c. 57), s. 8 
Action for damage to naval vessel.|— See SHIPPING, 
Vol. NIU., p. 799, No. 6599. 





SecT. 5.—RETROSPECTIVE EFFECT. 
Supn-s“ecr. 1.—IN GENERAL, 
1083, Meanings of ‘‘ retrospective.’’]—The word 
‘retrospective ” 18 used m several different senses, 
. An Act may be called retrospective because it 
affects exsisting contracts as from the date of its 
coming into operation. ...1tmay be more properly 
described as retrospective because it applies to 
actual transactions which have been completed or 
to rights & remedies which have already accrued, 
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guided by consideration of substantial 


693 


or it may apply again to such matters ag procedure 
& evidence; & in cach of these matters retro- 
spective legislation has a different effect (MAUGHAN 
J.).--GARDNER & Co. v. CONE, [1928] Ch. 955 ; 
97 L. J. Ch. 491. 

1084. Restrospective effect to be no greater than 
language renders necessary.|—(1) The particular 
rule of construction which has been referred to, 
but which is valuable only when the words of an 
Act of Parliament are not plain, is embodied in the 
well-known trite maxin omnis nova constitutio 
futuris forman imponere debet non preteriis, that 
is, that except in special cases the new law ought 
to be construed so as to interfere as little as 
possible with vested rights. It seems to me that 
even in construing an Act which is to a certain 
extent retrospective, & in construing a sect. which 
is to a certain extent retrospective, we ought 
nevertheless to bear in mind that maxim as 
applicable whenever we reach the line at which 
the words of the sect. cease to be plain. That is a 
necessary & logical corollary of the general pro- 
position that you ought not to give a larger retro- 
spective power to a sect., even in an Act which is 
to some extent intended to be retrospective, than 
you can plainly see the legislature meant (BOWEN, 

(2) If words are ambiguous & one construction 
leads to cnormous inconvenience, & another con- 
struction does not, the one which leads to least 
inconvenience is to be preferred (COTTON, LJ.) 
Reip v. Rep (1886), 81 Ch. D. 402; 55 7. J. Ch. 
204; 54 L. T. 100; 34 W. Rh. 350s 2°T. Tie Ry 
254, C. A. 

Annotations :—As to (1) Consd. 

Manatield (1889), 43 Ch. D. 12. Refd. The Ydun, [1899] 

TP. 236. Generally, Mentd. Re Jupp, Jupp ». Buekwell 

(1888), 39 Ch. D. 148; Ze Parsons, Stockley ev. Parsong 

(1890), 45 Ch. D. 51. 

1085. |—Lauri v. Renan, No, 1116, post. 

1086. |\—A statute is prond facie pro- 
spective & does not interfere with existing rights, 
unless 1t contains clear words to that effect, or 
unless, having regard to its object, it necessarily 
does so, & that a statute is not to be construed 
to have a greater retrospective operation than 
its language renders necessary whatever view may 
be entertained of the probable intention of the 
legislature unless some manifest absurdity or incon- 
sistency results from such construction (Avonky. J.). 
-- GLOUCESTER UNION v Wootwicil UNION, 
[1917] 2K. VP, 874; 86 J. RK. B. L187; 117 
L. T. 250; 81J.P. 281; 15 L.G. R. 561, D.C. 


Cuno, Mansfleld v. 








SUB-SECT. 2.—PRESUMPTION AGAINST RETRO- 
SPECTIVE IFFECT. 
A. In General, 
1087. General rule.|—Generally speaking, the 
cts. are bound to hold that Acts of Parliament are 
not retrospective, if it be possible so to construe 


no meaning unless such a construction 





larr #, 1906-N tro- justice & convenience than by attention is adopted —Swuita v. BURKE (1875), 
een a area ne peneaiats ‘5 oe to grammatical form.—He MATAWHERO 16 N. B. RR. 3 Pug.) 130.—CAN, 
APPLETON, [1915] V. L. R. 361.—AUS,  3B.,. Brock, ker R- GANNON (18814), 2 1087 ii. -}—A statute is never 


n. Real Property Limitation Act, N. 4. L. Kh. 357 & 


1883.J—Although the above Act, p. 
R.S. M. c. 89, passed in 1883, did ate 
commence & tako effect until Jan. 1, 
1885, vet it apples to mehts & causes 
of action, which existed or accrued 
before as well asafter the last ment toned 
date.—STUVER v. ar ad (1895), 
10 Man. L JR. 322,—CA 

oO. Principles Rar rouse. J}— In 
determining whether a statute is to be 
construed as having a retrospective 
operation, the cts. have been more 


KOHE ee ga 
521.—N.Z 


1087 i. 


. C.).—N.Z. 

Kertent of retrospective oncration 
~—Not greater than language of Act 
renders necessary.}— MASON v. 
{1923] N. Zw L. BR. 
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General rule. }—It is a general 
rulo that a statute shall not be con- 
atrued to operate retrospectively unless 
itis expressly made applicable to past 
transactions, or the words can have 


retrospective unless made so in express 
terms.— St. JOACHIM Dit LA POINTE 
CLAIRE VILLAGE v. POINTE CLAIRE 
TURNPIKE Roan Co. (Que.) (1895), 
24.8. C. ht. 486.—CAN, 

1087 ili. .J—A statute will not 
be considered retroactive unless plainly 
intendod to be so.—NoOBLE v. EsQurs- 
ING eet ome the 47 OV L. R255; 
18 O. W. N. 60.—CA 

1087 iv. cee are prima 
Jace deemed to be prospective only. 
Nova constitutwo futuris formam am- 


DPUKE- 
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them. The reason is that a different construction 
would lead to great injustice (ROLFE, B.).—A.-G. 
v. HERTFORD (MARQUIS) (1849), 3 Exch. 670; 18 


L. J. Ex. 382; 13 L. T. O. 8. 121. 
Ann cation :—Expld. A.-G. v. Theobald (1890), 24 Q. B. D. 
55 


1088. J—In general, cts. of justice will be 
slow to ascribe a retrospective operation to any 
statute.—URQUHART v. URQUITART (1853), 1 


Macq. 658, H. L. 
Arpecetion Apld. Gardner v. Lucas (1878), 3 App. Cas. 








1089. — —.]—I1t is a general rule that where a 
statute is passed altermg the law, unless the 
language is expressly to the contrary, it is to be 
taken as intended to apply to a state of facts 
coming into existence after the Act (COCKRURN, 
1.J.).—R. v. Ipswictr Union (1877), 2 Q. B. D. 
269; 461L. J. M. C. 207 3; sub nom. Ipswicu’ UNION 
v. GREAT YARMOUTH GUARDIANS, R. v. BURTON- 
ON-TRENT, R. v. ASTON UNION, 41 J. P. 3743 sub 
nom. R. v. Ipswich UNION GUARDIANS, R. 1. 
ASTON UNION GUARDIANS, R. v. BURTON-UPON- 
TRENT UNION GUARDIANS, 25 W. R. 511, 1D. C. 


Annotationa :—~Refd. Tenterden Union Grdns. v. St. Mary 
Islington Grdus. (1878), 47 L. J M. C. 81; Westbury-on- 
Severn v. Barrow-in-l'urness (1878), 3 Hx. D. 88; Rv. 
Abergavenny Unton (1880), 6 Q. B. D.313 Brighton Parish 
Grdns, v. Strand Union Grdns., [1891] 2 Q.B. 156. Mentd. 
It, v. Brampton Union (1878), 3 Q. B. D. 479 ; Sunderland 
Grdns. v. Sussex Clerk of the Peace (1881), 8 Q. B. D. 99. 





1090. \—GARDNER v. Lucas, No. 1139, 
posal. 
1091. }—Words not requiring a retro- 





spective operation, so as to affect an existing status 

prejudicially, ought not to be so construed (LORD 

SELBORNE).—MAIN v. STARK (1890), 15 App. Cas. 

381; 591. 5.2. C. 68; 637. T. 10, P. C. 

Annotations :—Consd. Fie Clemmons Aluminium (1924), 94 
L. J. K. B. 487. Apld. Zée Snowdown Colhery, South- 
Eastern Coalfield Extension Co. v. Spowdown Colliery Co. 
(1925), 04 L. J. Ch 305. Refd. Reynolds v. A.-G. for Nova 
Scotia, [1896] A. C. 2410; Jee Athlumpey, Hr yp. Wilson, 
{1898] 2 Q. B. 5473; Re Waverley Type Writer, D’Esterre 
v. Waverley Type Writer, [1898] 1 Ch. 699. 

1092. ——.]-—-There is an old & well-known 
saying with regard to new laws that you are not 
by a new law to affect for the worse the position 
in which a man already finds himself at the time 
when the law is actually passed (CAVE, J.).—-Pe 
Raison, ka p. RAIson (1891), 60 L. J. Q. B. 206 ; 
63 L. T. 709; 39 W. RR. 271; 77. L. R. 185; 8 
Morr. 11. 

Anpiuion, Bell, Re Athhimney, Exc p. Wilson, [1898] 
2Q. 023. 547. 

1093. -|—The Act being silent as to the 
date of its coming into force, the general rule 
applies, & the Act is not retrospective.—e 
WAVERLEY TYPE WRITER, D’ EstTERRE v, WAVER- 
LEY TYPE WRITER, [1898] 1 Ch. 699; 67 L. J. Ch. 
360; 78 L. TT. 503; 46 W. R. 685; 147. 1. hk. 
354; 42 Sol. Jo. 473; 5 Mans. 269. 

Annotations :—-Apld. Weekes v. Kent, Sussex, & General 
Land Soc. (1898), 42 Sol. Jo. 449. Consd. Iee Clemmons 
Aluminium (1924), 94 L. J. K. B. 487, Refa. Pte Snow- 
down Colliery Co., South-Kastern Coalficld Extension Co. 
v. Snowdown Colliery Co. (1925), 94 L. J. Ch. 305. 





STATUTES. 


Co., Lrp. v. SNOWDOWN COLIIERY Co., Lrp., No. 

1124, post. 

1095. Although requisites for action based in 
antecedent matters.|—We have before shown that 
the statute is in its direct operation prospective, 
as it relates to future removals only, & that it is 
not properly called a retrospective statute because 
a part of the requisites for its action is drawn from 
time antecedent to its passing (LORD DENMAN, 
C.J.).—R. v. Sr. Mary, WirrecHAPEL (INHABI- 
TANTS) (1848), 12 Q. B. 120; 3 New Sess. Cas. 262 ; 
17.J. M. C.172; 11L.T. 0.8. 473; 11O E.R. 
8113; sub nom. R. v. St. MARY, WHITECHAPEL 
(INNARITANTS), R. v. St. PANCRAS (INHABITANTS), 
12 Jur. 792. 

Annotations :—Mentd. f. v. Chedgrave (1849), 12 Q. B. 206 $ 
coon Overseers v. Manchester Oversecrs (1863), 3 B. & 8. 
1096. Extent of presumption—Where alteration 

in general law.|—-The principle that legislation is 

presumed not to be retrospective cannot, in the 
case of an alteration in the general law, be extended 
to all the consequences of the original cnactment.— 

Ross v. BEAUDRY, [1905] A. C. 570; 74 L. J.P. C. 

106; 938 L. T. 815; 21 'T. 1. R. 735, P. C. 


B. Rebuttal of Presumption. 
(a) In General. 


1097. Provision against retrospective effect.]— 
To give an ex post facto operation to this enactment 
would be very mischievous... , & unless when 
otherwise provided all Acts should come into 
operation from the day of the passing (per CuR.). 

To give an cx post facto operation to this enact- 
ment would be very mischievous, because, though 
it was not possible to say that such a thing was 
hostile to the spimt of English law, inastnuch as 
till within a few years back an Act of Parhament 
passed at the end of a session was held to relate 
back to the beginning, so that 1t might in that way 
be possible that aman should have been committed 
to prison for a crime created after the thing was 
done for which he was charged, yet this was very 
harsh, & alate Act had provided that. unless when 
otherwise provided, all Acts should come into 
operation from the day of the passing (PLaTt, B.). 
—R. v. CLINTON (1845), 6 L. T. O. S. 66 3 sub nom. 
Exe p. CLINTON, 6 State Tr. N.S. App. A. 1105. 

1098. Circumstances to contrary irresistable.]— 
An Act of Parliament cannot be held to be retro- 
spective in its operation unless there is something 
which compels us to hold that it is (LorD EsiEr, 
M.R.).—ARe NORMAN, Ia p. BOARD OF TRADE, 
[1893] 2 Q. B. 369; 63 1. J. Q. B. 34; 69 L. T. 
675; 9T. L. RR. 656; 4 R. 584, CL. A. 


(b) Clear Intention to Contrary. 


1099. Clear intention necessary.|—-BRITTON 1. 
WARD (1620), Palm. 1138; Cro. Jac. 515; 2 Roll. 
Rep. 97; 81 EB. R. 1003; reved. on other grounds 
sub nom. WARD v. BRITTON (1621), Palm. 219, 
Ex. Ch. 

Annotations :-—Mentd. R. ». Hornbee (1691), Freom. K. B. 


331: Wallis v. Pain (1739), 2 Com. 633; Smith v. Wyatt 
Portland v. Kingham (1792), 


1094. -]—J?e 
LTD., 





nonere achet non proteritis.—DooLuR- 


DASS PETTAMBERDARS vv. RAMLOLL 
THACKOORSEYDARS (1850), 5 Moo. 
ind. App. 109.— IND. 





1087 v. -}~Tho law aa it exists 
when a sult ts commenced must. decide 
the rights of the parties to the suit, 
unless the Legislature has expressed a 
clear Intention to vary the relativo 
rights ot the parties to each other in 
the new law.—-BUNGSHEEDHUR Doss 


SNOWDOWN COLLIERY Co., 
SOUTH-EASTERN COALFIELD 


[EXTENSION 


v., SHEIKIT MONOMED KHULEEL (1862), 
1 Hay, 369.—IND. 


PART IV. eget es iach 2.— 
. (a). 

q. Effect of statute coming into onera- 
tion at distant date.)}— The intention 
to give a statute a retroactive cffect 
is not necessarily to be presumed from 
a provision fixing a more or leas distant 
date for its coming into force,—Smrrn 


(1742), 9 Mod. Rep. 336; 
1 Hag. Con. 157; Rennells. Lincoln (Bp.) (1827), 7 B. & C. 
113; Hine v. Reynolds (1810), 2 Man. & G. 71. 


v. UPPER CANADA COLLEGE (1920), 47 
O. L. R. 37; 170. W. N. 4053 revarl. 
480. L. ht. 120; 61 S.C. R. 413.—CAN. 


PART IV. SECT. 5, SUB-SECT. 2.-— 
B. (b). 


1099 i. Clear intention necersary.J— 
In construing Acts of Parliament, the 
intention to be retrospective can only 
be effectuated by clear & distinct 
words, & exceptions from retrospective 
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1100. -|—HUNTINGTOWER (LORD) »,. (Aar- 
DINER, SAME v, IRELAND, No. 1533, post. 

1101. -|—A retrospective effect will not be 
given to a statute unless the statute, by precise 
words, clearly shows that such was the intention 
of the legislature.—Tnompson v. Lack (1846), 3 
C B. 540; 16 L. J. C. PL 75; 8 L. T. 0.8. 142; 
136 TB. . 216. 

Annotation :—Mentd. Price v. Barker (1855), 4 E. & B. 760. 
1102. -|—The general rule in construing 

recent statutes is, “‘ Nova constitutio fuluris for- 

mam ~mponere debet, non preeteritis”; but that 
rule, which is one of construction only, wil yield 
to a sufficiently expressed intention of the legis- 
lature that the enactment should have a retro- 

spective operation.—-MooNn vv. DURDEN (1848), 2 

Iixch. 22; 12 5.7. Jo. 1643 154 16. R. 3805 sab 

nom. MOORE v. DURDEN, 12 Jur. £38. 

Annotations :—-Consd. A. G. ». Ucrtford (1849), 3 Exch. 
670. Apprvd. Doolubdass Pettamberdass o. Ratmiloll 
Thackoorseydask (1850), 7 Moo. PP. CL. GC. 239. Apld. 
Jackson » Woolley (1858), 8&8 MK. & B. 784. Apprvd. 
Williams 2» Smith (1859), 4 If. & M. 559. Consd. The 
Tronsides (1862), Lush. 458; Pardo ov. Bingham (1869), 
4 Ch, App, 7385: Re Athlunineyv, Mx p. Wilson, [1898] 2 
Q. B 547; West v. Gwynne, (1911) 2 Ch. 1; Henshall v. 
Porter, (1923) 2K. 1B. 193, Refd. Marsh v. Wiggins (1850), 
9 L. J OG PP. 2973) M'Kenazte v. Sligo & Shaunon Ry. 
(1852), 21 L. J. Q. B 380, Pinhorn ». Souster (1852), 
8 Mxch., 138; J2e Lord's Avbilration (1854). 3 Eq. Rep. 
197. A.-G. a. Siem (1864), 10 WU. L. Cas. 7043 Kvans ev. 
Wihams (1865), 2 Drow & Sm. 3243 R. v. Vine (1875), 
L. RK. 10 Q. B. 1955 Susseubach 7. Fitzerbbon (1892), 
8. L. RR. 692; Knight «. Lee, [1893] 1 Q. B. 41; The 
Yeun, [1899}) 2. 236, Ro. a Southampton Income Tax 
Comrs., dec p. Suuzer, (1916) 2 K. Bo 249, Groroeck a, 
Grocock, [1920] 1 K. 3B. 1 Mentd. Martin +, Pewson 
ee 10 Exch. 737, Bowling «. Camp (1922) 128 L. 'P. 
342. 

1103. ———.]—Jackson 7, WoonLey (1858), 8 
BE. & B. 781s 27 1. 0. Q. B. 4483 381L. 7. 0. S. 
342; 4 Jur. N.S. 6565 6 WY. RR. 6865 120 I. R. 
292. ix. Ch. 

Annolatons :—Apld, Willams v7. Smith (1859), 4 UD. & N. 
559. Reid. Ae Sanford’s rust. Bennett vo Lvtton (1860), 
2 John, & HH. 159, Flood v Patterson (1861), 29 Beauv, 
295; Pardo v. Bingham (1869), 4 Ch. App. 735; Watson 
v. Woodman (1875), Lo hi. 20 Hg. 721: West v. Gwynne 
(1911), 80. T. J. Ch, 578, Mentd. Lottt » Dennis (1839), 
5 Jur. NLS. 7272. Rov General Council of Medical leduca- 
tion & Registration (1861), 7 Jur, N.S. 798, 

1104. ~-----.|}—Statutes are not to have a retro- 
spective effect given them unless the intention of 
the legislature 1s clearly ... made inanifest to the 
contrary (per CuR.).—-WILLIAMS v. SMITH (1859), 
40. & N. 5593 28 L. J. Wx. 286; 33.1. 8. 0.8. 
167; 5 Jur. N.S. 1107: 7 W.R. 5033 157 FB. lh. 
960, Tex. Ch. 

Annotations +—Refd. Jackson v. Woolley (1858), 8 EK. & 7B, 








778; #e Cochran's Kstate, De Wolf v. Lindsell (1868), 

diy te 5 Eq. 209; Hough v. Winders (1881), 12 Q. B.D, 

1105. —- -]—YounaG v. Ifvuanes, No. 401, 
ante, 

1106. -- —.J)— Those whose duty it is to ad- 


minister the law very properly guard against 
giving to an Act of Parliament a retrospective 
operation, unless the intention of the legislature 
that it should be so construed is expressed in clear, 
plain, & wnambiguous language; because it 


operation should be construed [iberally have alreatly 


assed into judgment wn- 
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manifestly shocks one’s sense of justice that an 
act legal at the time of doing it should be made 
unlawful by some new enactment. Modern legisla- 
tion has almost entirely removed that blemish 
from the law: &, wherever it is possible to put 
upon an Act of Parliament a construction not 
retrospective the cts. will always adopt that con- 
struction (IirLn, C.J.).—Mipnanb Ry, Co. v. PYRE 
(1861), 10 ©. BL N.S.179; 301. 5.0. P. 314; 4 
lL. T. 510; 9 W. R. 658; 142 E.R. 419. 
.innotations :—Apld. Young v. Adams, [1898] A. C. 469. 
Refd. R. ». Vine (1875), L. R. 10 Q. B 195; Re Pulborough 
Scbool Board Election, Bourke v. Nutt, [1894] 1 Q. 
725; Re Cullwick, [191811 K. B. 646; Bowling «. Camp 
(1922), 128 L. T. 342. Mentd. Cuenod v, Leslie, [1909] 


1 K. B. 880. 

1107. —-—.]—-An Act of Parliament is not to be 
construed as retrospective by inference, but only 
by express enactment.—-IVANS v. WILLIAMS (1865), 
2 Drew. & Sm. 324; 5 New Rep. 3073 341. 7. Ch. 
661; J1 L. T. 7623; 31 Jur. N.S, 256; 13 W. fh. 
423; 62 E.R. 644. 

1108. ---.}—-(1) The general rule of law un- 
doubtedly being that except there be a clear 
indication cither fron the subject-matter ovr from 
the wording of a statute the statute is not to have 
a retrospective construction (LORD TATHERLEY, 

4 

(2) We must look to the general scope & pur- 
view of the statute & at the remedy sought to be 
apphed & consider what was the former state of 
the law & what it was that the legislature con- 
templated (Lorp HatTuErRLEY, C©.).--PARDO +, 
BINGHAM (1869), -£ Ch. App. 7353 30 I, J. Ch. 
170; 2OL. T. 464 S84 3. POS 3 LT W. OR. 409, 
LC. 

Annotations -—As to (1) Consd. Ite Chapman, Cocks v. 
Chapinan, [1896] 1Ch 323  RKRetd. West ». Gwynne (1917), 
80 Lb. J. Ch. 578, As to (2) Apld. Re Chapman, Cocks v. 
Chapman, [1896)1 Cb. 323, Retd. West vr. Gwynne (1971), 
80h. 3 Ch. 578 5 Rov, Southampton Income Tax Comrs., 
icp, Singer, (1916) 2K. B 249° Generally, Mentd, Wicks, 
v. Powell (1269), 4 Ch. App. T4bs Jn the Goods of Kwing 
(A881),6P. D193 O'Grady v. Wilmot, [1926] 2 A.C. 231 
1109. .|-~ Retrospective laws are, no doubt, 

prima facie of questionable policy. & contrary to 

the general principle that legislation by which the 
conduet of mankind is to be regulated ought, when 
introduced for the first time, to deal with future 

Acts, & ought not to change the character of past 

transactions carried on upon the faith of the then 

existing law. ‘ Leges et constitutiones futuris 
cerlum est dare formam negotiis non ad facta 
preterita revocari ; nisi nominatim et de privterito 
tempore ct adhuc pendentibus negotiis caulum sit.” 

Accordingly, the ct. will not ascribe retrospective 

force to new laws affecting rights, unless by express 

words or necessary implication it appears that such 

was the intention of the legislature (WILLES, J.).-— 

Puriiprs v. lyre (1870), lL. R. 6 Q. B. 13 30 

B.& 8S. 1004; 40 L. J. Q. B. 28; 22 L. T. 869, 

Ex. Ch. 


Annotations -—Refd. Bath Grdns. v. Berwick-upon-Tweed 
Grdne., (1892) 1 Q. B. 735; Batt v. Metropolitan Water 
Board, [1911] 1 K. B 815. Mentd. Harris & Adams pr. 
Quine (1869), L. R. 4 Q. 8, 653; Klis v. M*Henry (1871), 








1099 vi. ~J—It is a gencral rule 


for the exception.---NANH v. ER. (1870), 
1 V. i. (Kq.) 118.—AUS. 


1099 11. ——-.] - WILTIAMS v. IRVINE 
(Que.) (1893), 22 8. C. 1. 108 —CAN., 

1099 iis. ——-.]—Massny v. McCruri- 
LAND, BAKER v. MCCLELLAND (1895), 
2 Terr. L. HR. 179.—CAN, 


1099 iv. s—MeCurcrron LuM- 
BER Co. v. MINITONAS RURAL MUnyict- 
PALITyY (1912), 22 W. L. BR. 500: 22 
Man. L. Ii. 681; 3 W. W. RR. 275; 
7D. 1L. R. 664.—CAN. 


1099 v. -.}—A rotrospoctive stat- 
will not interfere with richts that 





less the intention of the Legislature’ so 
to interfere is clearly expreased ; it can- 
not be inferred from a mere expression 
of a general retroactive — effect.— 
GRAINGER t, ORDER OF CANADIAN 
apes Cirnciues (1919), 44 O. L. BR. 538.-- 


1099 vi. -.+—-It is a general rule 
that where a statute is passed altering 
the substantive law, it applies to a 
stute of facts coming into existence 
after the Act, unless the language of 
the Act is expressly to the contrary.— 
Hopret v, CANADIAN Pactrio Ry. Co., 
{1922] 1 W. W. R. 491; 66 D. L. R. 
317; 17 Alta. L. R. 231.—CAN. 


in the construction of statutes that they 
are prospective unless a retrospective 
effect is clearly futended, but altera- 
tions in the form of procedure are 
always retrospective. —McK un v. 
Lavary (Sask.), (1923}] 3 W. W. Tt 
727: 17 Sask, LL. Tt. 420.—CAN. 

1099 viii. -J— Grrisn ChuNDRA 
Basu v, APURBA KRISHNA DASS (1894), 
I. L. KR. 21 Cale. 910.—IND. 


1099 ix. ——.}--A statute cannot be 
held to have P eyecuxe operation 
unless a clear intention to that effect 
is manifest from the statute.---NEPRA 
» SAYER PRAMANTK (1927), I. Tu. R. 
55 Cale, 67,—IND. 
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Sect. 5.— Retrospective effect: Sub-secl. 2, B. (b) & 
(c); sub-sects. 3 & 4.] 


Tr. R. 6 OC. P. 2283; A.-G. for yorny. of Hong Kong v. 
Kwok-a-Sing (1873), L. lh. & P. C. 1793 Rouquette v. 
Overmann (1875), : 33 L. 1T. 420; The M. Moxham (1876), 
46 L. J. P. 17; ‘Musgravo v. Pulido (1879), 5 APP: Cas, 
102: Batthyany v. Walford (1886), 33 Ch. D. 624; British 
South African Co. v. Companhia de Mocambique [1893] 
A. C. 602; Fielding v. Thomas, [1896] A. C. 600 +; Machado 
”. Fontes, [1897] 2Q. B. 2313 Carr v. Fracis Times, {1902} 
A. ©. 1763; R. wv. Crewe, ex p. Sekgome, [1910] 2 K. B. 
576; Rayment v. Rayment & Stuart, Chapman v. Chap- 
man & Bust, [1910] 1 P. 271; McMillan v. Canadian 
Northern ity., {1923} A. C. 120; Walpole v, Canadian 
Northern Ry., {1923} A. C. 113. 





1110. .J—Re JosePH Sucne & Co., Ltp., 
No. 1236, post. 
1111. -.|—The question whether an Act of 


Parliament is retrospective in its operation must 
be determined by the provisions of the Act itself, 
bearing in mind that a statute is not to be con- 
strued retrospectively, unless it is clear that such 
was the intention of the legislature (JESSEL, M.R.). 
—QUILTER v. MAPLESON (1882), 9 Q. B.D. 672 ; 52 

J.Q. B. 44; 471. T. 561; 47 J. P. 34235; 31 


W.R. 75, C. A. 
Annotations :—Refd. Leeds Bank tt. Walker aan ee 11 
YQ. B.D. 843 Wert v. ae {t9t1} 2 Ch. 1 entd 

Kz nm. Thomas (1889), 60 L. I. 728; Rogers v Tice, ERD] 

. 170; Borthwick v. Elderstio 8.8. Co. (No. 2), [1905] 

2K. B. 516 ; Ponnamma »v, Arumogam, {1905) A. C. 3833 

Matthews . Smallwood, (1910) 1 Ch. 777; A.-G. v. 

Birmingham, ‘laine & Hea District Drainage Board, [1912] 

A. C. 788: Banbury v. Bank of Montreal, [1918] A.C. 

626; Stovin vw. Fairbrass (1919), 88 L. J. K. BB. 1008; 
Robinson vw. L., (1921) 3K. B. 183. 








1112. J|—Ticxson v. DARLOW, No. 1204, 
post. 
1113. J—It is a well-known maxim & 


doctrine of law that an Act of Parliament which 
deals with substantive law, & does not merely 
regulate procedure, is to apply to the future & not 
to the past, unless it so specifically provides. Now, 
one ought to see a very strong indication of inten- 
tion on the part of the legislature to break through 
that wholesome rule (CAVE, J.).—-SWIRE v. Cook- 

SON (1883), 48 J. 'T. 877; on appeal, 49 L. YT. 736, 

C. A. 3 sub nom, COOKSON v. SWIRE (L881), 9 App. 

Cas. 653, TT. L. 

Annotations :-—Mentd. Ttall v. Smith (1887), 3 T. L. BR. 805 ; 
Withers vr. Berry (1895), 39 Sol. Jo. 559: Antoniadt v. 
Smith, (1901] 2K. B. 589; Hopkins v, Gudgeon, [1906] 
1K. B. 690. 

1114, —-—.]—It is clear law that Acts of Parlia- 
ment are not to be construed so as to be retro- 
spective unless it is expressly so stated (DENMAN, 
J.).— BLACKBURN CorRPN. tv. MICKLETUWAITE 
(1886), 54 L. T. 5389; 50 J. P. 550. 

1115. »|—As a general rule an Act of Parlia- 
ment which affects mghts is not retrospective, 
unless the intention of the legislature that it shall 
be retrospective is plainly expressed or implied 
(Lorp ISsHErR, M.1.).—2e ASHCROFT, Jvr p. Topp 
(1887), 19 Q. B. D. 186; 56 L. J. Q. B. 4813 57 
L. T. 8385; 385 W. R. 676; 3 T. L. R. 641; 4 
Morr. 209, C. A. 

1116. —(1) Jt is a fundamental rule of 
English Jaw that no statute shall be construed so 
as to have a retrospective operation unless its 
language is such as plainly to require such a con- 
struction; & (2) the same rule involves another 
& subordinate rule to the effect that a statute is 
not to be construed so as to have a greater retro- 
spective operation than its Janguage renders 
necessary (LINDLEY, J..J.).—LAuR1 v. RENAD, 
[1892] 3 Ch. 402; 611. 7. Ch. 580; 67 L. T. 275; 








Ht we R. 678; 8 T. I. R. 637; 36 Sol. Jo. 572, 
Ainlationes ‘— Knight ». Chant, 


-48 to (1) apie: Sharp & 
Het. 1 KB. 771, In v. Farrand, [1927] A. GC. 417. 
a Man tiiae ngl- Art Publishing Co. +. Holloway, [1893] 
B. Went v. Gwynne (1911), 80 L. J. Ch. 578: 
Tends . "Camp (1922), 128 L. T. 342. As to (2) 


STATUTES. 


Sharp & Knight v. Chant, [1917] 1 K. B. 771; Gardner v. 
pone: (1928] Ch. 955. Refd. West v. Gwynne (1911), 
80 1. J. Ch. 678: Wt. v. Southampton Incoine Tax Counrs., 
iz p. Singer, [1916] 2K. B. 249; Gloucester Union w. 
Woolwich Union, [1917] 2 K. B. 874 Bowling v. Camp 
(1922), 328 Ts, ‘VY. 342. Cs Mentd. Cescinsky v. 
Rout. edgo, {1916} 2 K. B. 


1117. oho teoupeetive effect ought not to 
be given to a statute unless an intention to 
that effect is expressed in plain & unambiguous 








language.—Youna v. ADAMS, [1898] A. C. 469 5 
67. 5.P.06.75; 73. T. 506; 147. 1. l. 373. 
P.C. 


Annotations -—Refd. Re Cullwick, [1918] 1 Kk. B. 646. 
mtd. Young v. Waller, [1898] A. C. 661. 


1118. .—Re PULBOROUGH PaRIsm SCHOOL 
BoAarRD ELECTION, BouRKEv. Nourr, No. 1208, 











1119. .]—Re CHAPMAN, Cocks v. CHAPMAN, 
No. 1133, post. 
1120. .|—It is obviously competent for the 


legislature, if if pleases, in its widsom to make the 
provisions of an Act of Parliament retrospective ; 
but before giving such a construction to an Act 
of Parliament one would require that it should 
either appear very clearly in the terms of the Act, 
or arise by necessary & distinct implication (LoRpD 
ASHBOURNE).—-SMITIL v. CALLANDER, [1901] A. C. 
297; 703. J75.P.C.53; 841. T. 801, HW. L. 


bnalanane -—Apld. Ingle v. Farrand, [1927] A. C. 417. 
Refd. West». Gwynne (1911), 80 L. J. Ch. 578; Bowling v. 
Camp (1922), 128 L. in 812. Mentd. Mears v. Callender, 
(1901) 2 Ch. 388; Re Kidwell & Pe f19td) 1K.B. 707 ; 
ite Morse & Dixon (1917), 87 L. J. K. 03.13 te Masters & 
Duveen, [1923] 2 k. I. 729. 


1121. 
remember that no velan: nor any statute, ought 
to have a retrospective operation unless it be 
clearly expressed that it is to have that operation. 
That is a statement which 1s universally recognised 
(RipLey, J.).—TIuUBBAaRD ». BROMLEY KURAT 
District CounciL (1905), 69 J.P. 43875 87..G. R. 
1377. D. ©. 

1122. .|—It was argued that a statute is 
presumed not to have a retrospective operation 
unless the contrary appears by express language 
or by necessary implication. I assent to this 
general proposition (Cozens WiArpy, M.R.).— 
Wrst v. GWYNNE, [1911] 2 Ch. 1; 80 J. J. Ch. 
5783; 104 1. T. 7590; 277. L. R. 41453 55 Sol. Jo. 
519, C. A 


Annotations + 











Refd. ?e Snowdon Collicryv Co., South Eastern 





Coaltleld Extension Co, vt. Snowdon Colliery Co (1925), 
94 L. J. Ch. 305  Mentd. Wensball v. Porter, (1923) 2 
Ww. B. 1935) 2te Clemmons Aluminium (1924), 94 L. J. 
IS. 2B. 4875; Gardner vw. Cone, [1928} £ Ch. 955. 





1123. -|——GLOUCESTER UNION v. WOOLWICH 
Union, No. 1086, ante. 

1124. .|—It is very important to conform 
to a very general principle of law which has been 
stated by LORD SELBORNE in Alain v. Slark, No. 
1091, ante, as follows ‘ that words [in a statute] 
not requiring a retrospective operation, so as to 
affect an existing status prejudicially, ought not 
to be so construed.” Jmsstn, M.R., in Re Joseph 
Suche & Coa., Ltd., No. 1236, post, said ‘ I so decide 
because itis a general rule that when the Ieyislature 
alters the rights of parties by taking away or con- 
ferring any right of action, its enactments, unless in 
express terms they apply to pending actions, do not 
affect them.” The ct. has also to bearin mind the 
terms of Interpretation Act, 1889 (c. 63), s. 38, 
by which the legislature has laid down the same 
principle (PoLLocKk, M.I.), 

The rule is stated in Muavwell on the Interpretation 
of Statutes (6th ed.), p. 382, as follows: “ It is a 
fundamental rule of Hnglish law that no statute 
shall be construed so as to have a retrospective 
operation, unless such a construction appears 
very clearly in the terms of the Act, or arises by 
necessary & distinct implication ’’; a statement 





Part [V.—Oprration. 


of the law approved by the ct. in West v. Gwynne, 
No. 1122, ante. When the language of the Act 
is looked at, every word of the statute must be 
given full effect to, if it be regarded as a code of 
future rights (Sarcantr, L.J.).—Re SNowpown 
COLLIERY Co., Lrp., SoutH BaAsrern CoALFIELD 
EXTENSION Co., LTD. v. SNOWDOWN COLLIERY 
Co., Lrp. (1925), 94 1, J. Ch. 805 5 138 L. VT. 454; 
417. L. R. 326; 17 B. W. CC, C. 258, 0. A. 

1125. Expressed intention not to be defeated. |— 
If a clause in a statute says in so many plain words 
that the statute shall have retrospective operation, 
then it must not be construed so as to defeat those 
express words (LORD ATKINSON).—INGLE v. FAar- 


RAND, [1927] A. C. 417; 965. 3. K. B. 5235 186 
li TT. 7703 OL JS, Po 95s 48 T Le Re 270 ¢ 25 


L. G. R. 123; 11 Tax Cas. 446, H. L. 


(c) Inference or Implication. 


1126. Sufficiency of inference or implication.| — 
Evans v. WILLIAMS, No. 1107, ante. 








ia —~-—|—PHILLIPS v. Eyre, No. 1109, 
ante, 

1128. j|—Pe Asucrorr, xe p. Topp, No. 
1115, ante, 

1129. -.]—SMItThH v. CALLANDER, No. 1120, 
ante, 

1130. ——-.} - Wresrv. Gwynne, No. 1122, ante. 

1131. -——~.j—-Re SNoWDOWN Colliery Co., 


Urp., SourTH-EASTERN COALFIELD EXTENSION CO., 
itis v. SNOWDOWN COLLIERY Co., Lrp., No. 1124, 
ante, 

1132. Nature of statute.|—Brirron v. WARD 
(1620), Palm. 1133 Cro. Jac. 5155 2 Roll. Rep. 
O73; SL E.R. 10083 revsd. on other grounds sub 
nom, WARD @ Brirron (1621), Palm, 219, Ex Ch. 
a{nnotations + Mentd. 1. v. Hornbee (1691), Freem. KB. RB. 

3313 Wallis v Pain (1739), 2 Com. 633; Snuth v. Wyatt 

(1742), 9 Mod. Rep. 336: Portland v7, Bingham (1792), 

1 Hag. Con. 157: Rennell «. Lineoln (Bp.) (1827), 71. & 

C.113, dime v. Reynolds (1810), 2 Man. & G. 71. 

1133. -|—-There are many cases upon the 
general doctrine whether an Act of Parliament may 
be read retrospectively or not, & there are many 
eases upon the meaning of particular statutes ; 
but one has the general law concisely stated by 
LorRD HATHERLEY in his judgment in Pardo v. 
Bingham, No. 1108, ante, where he says ‘ The 
question is secondly, whether on gencral 
primeiples the statute ought, in this particular 
sect., to be held to operate retrospectively, the 
xeneral rule of law undoubtedly being that, except 
there be a clear indication either from the subject- 
matter or from the wording of a statute, the 
statute is not. to have a retrospective construction.” 
Otherwise you assume it is not retrospective, but 
you may find that presumption rebutted by a con- 
sideration of the subject-matter or by the language 
of the statute (KrEKirWwIcH, J.).—He CHAPMAN, 
COCKS v», CHAPMAN, [1896] 1 Ch. 823; 65 1. J. Ch. 
1703; 737.7. 658; 44 W.R. 313 revsd. on other 








grounds, [1896] 2 Ch. 763, C. A. 
Annotations .—Mentd. Re Roberts, Knight «. Roberts 


(1897), 76 L. TT. 479: Jackson v Dichinson, [1903] 1 

Ch. 917; Rawsthorne wv. Rowley (1907), 78 L. J. Ch, 235, 

n; Shaw v. Cates, (1909) 1 Ch 389. 

1134. Nature of case.]—-Though the general pre- 
sumption is that a statute is not mtended to have 
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a retrospective operation, the words of the statute 
& the special nature of the case may give rise to a 
contrary inference.—THE IRoNsSIDES (1862), Lush. 
458; 831 L. 5. P.M. & A. 129; 6 L. I. 59; 1 
Mar. L. C. 200. 

Annotations :—Consd. The Langdale (1907), 76 L. J. P. 154. 
Refd. ‘Tho Sheaf Brook, [1926] P. 61, Mentd. The Dauzig 
(1863), 2 New Rep. 526. 

1135. Grammatical construction.]—(1) It secms 
to me there is an old & well-known rule which is 
always applied on construing statutes affecting 
rights where the words of a statute are doubtful. 
That rule...1s that, unless the words of a statute 
affecting rights are clear to the contrary, either 
from their grammatical construction or the neces- 
sary context, the statute is to be construed pro- 
spectively & not so as to affect rights acquired 
before the statute was passed (BreTr, M.R.). 

(2) It is a well-known rule of construction that 
if the legislature alters existing rights clear words 
must be employed for the purpose. There 18 also 
the converse rule that where nothing but procedure 
is altered the saine canon of construction does not 
apply (Bowen, L.J.).—-TURNBULL v. FORMAN 
(1885), 15 Q. B. D. 284; 54 7. J. Q. B. 480; 53 
L.T.128; 49J.P.708; 33 W.R. 768; 1 TLR. 
657, C. A, 

1136. Necessary context.J—TURNBULL v. For- 
MAN, No. 1185, ante. 

1137. .}—--GLOUCESTER UNION v,. WOOLWICII 
Union, No. 1086, ante. 

1138. Resulting absurdity or inconsistency.]— 
GLOUCESTER UNION v. WooLwicrt UNION, No. 1086, 
ante. 





SuB-SECT. 3.—OF PARTICULAR STATUTES. 
Declaratory statutes.|—Sce Sect. 9, post. 
Penal statutes.|—Sce Nos. 1533-1536, post 
Fiscal statutes.|—-See No. 1613, post, 





EFFECT ON COVENANTS AND 
CONTRACTS. 

Supervening illegality.}—Sre CONTRACT, 
XIL., pp. 298-300, Nos. 2458-2 £70. 

Impossibility of performance.}---Sce CONTRACT, 
Vol. XIT., pp. 378, 874, Nos. 3099, 3100. 

1139. General rule.|——The general rule... is 
expressed m the maxim nove constitutio futuris, 
forman imponere dent non prevteritis, primd facre. 
any new law that is made affects future trans- 
actions not past ones... . But where the effect 
would be to alter a transaction already entcred 
into, where it would be to make that valid which 
was previously invalid... 1 think the prond facie 
construction of the Act is that 1t is not to be retro- 
spective, & it would require strong reasons to show 
that is not the case (LORD BLACKBURN ),—-GARb- 
NER v. LUCAS (1878), 3 App. Cas. 582, IL. LL. 


Annotations :-—Consd. Wilson v. Miles Platting Bldg. Soe. 
(1887), 22 Q. B. 1). 381, n.  Apld. Bowhneg r. Camp (1922), 
j28 Tl. T. 312. Refd. 22e Debtor (No. 99 of 1928) (1928), 
97 J. Ch. 250. 

1140. Effect on covenants.|—A penal statute 


cannot. have aretrospective operation ; & therefore 


SUB-SECT. 4. 


Vol. 


PART IV. SECT. 5, SUB-SECT. 2.— 
B. (0). 

11261. SuMereney of inference or 
amplication J\—ANANDA KUNTAR BHAT- 
TACHARIER 0 SECRETARY OF STATE FOR 
eae (1916), I, L. RR. 43 Cale. 975 — 


1126 fi. ~}—The rule that a retro- 
spective effect will not be given to an 
Act of Parliament will not apply when 





it can be inferred from the provisions 
of an Act. that the Legislature intended 
the Act) to be retrospective. Such 
an inference can be drawn when the 
consequence of holding an act to be 
non-retrospective would lead to an 





absurdity or practical injustice —Du 
PLESSIN) Uv. LAUBENTTEIMER, te 
104,.— 


HOA. OT RR. [1917] CG. PP. on. 
8. AF. 


PART IV. SECT. 5, SUB-SECT. 4. 


1140 i. Eeffect on corenants j-—Action 
was brought on a covenant given for 
the purpose of stifling a prosecution 
for the embezzlement of partnership 
property under RK. S. C. c. 264, 8. 58 
(not re-enacted in Crim. Code, 1892) :-—- 
Held: the alleged criminal act, 
having been committed before the Code 
came into force, was not affected by Its 
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if a man covenant to do a thing, & it is after- 

wards prohibited, yet the covenant is binding.— 

BRASON v. DEAN (1684), 3 Mod. Rep. 39; 87 E. R. 

24. 

1141. |—Where H. covenants not to do 
an act or thing which was lawful to do, & an Act 
of Parliament comes after & compels him to do it, 
the statute repeals the covenant. So if H. cove- 
nants to do a thing which is lawful & an Act of 
Parliament comes in & hinders him from doing it, 
the covenant is repealed. But if a man covenants 
not to do a thing which then was unlawful & an 
Act comes & makes it lawful to do it, such Act of 
Parliament does not repeal the covenant (Tour, 
C.J.).—BREWSTER v. KITCHELL (16938), 1 Salk. 
198; Carth. 438; Comb. 466; Holt, K. B. 669; 
1 Ld. Raym. 317; 5 Mod. Rep. 868; 12 Mod. 
Rep. 166; 3 Salk. 310; 91 E.R. 177. 

Annotations :—Consd. Tonteng v. Hubbard (1802), 3 Bos. 
& bP, 291. Apld, Baily v. De Crespigny (1869), . Re 4 
4). B. 1803; Newington L. B. +. Cottingham L. B. (1879), 
12 Ch. D. 7255 Re Shipton, Anderson & Harrison’s Arbi- 
tration, [1915] 3 K. 4. 676. Refd. Hopwood ». Barefoot 
(1709), 11 Mod. Rep. 237; Blandford tv. Marlborough 
(1743), 2 Atk. 542: Bradbury v. Wright (1781), 2 Doug 
K. &. 6214; Furtado v. Rodgers (1802), 3 Bos. & P, 191 
Doe d. Anglesea v. Rugeley (1844), 6 Q. B. 1073 Moon. 
Durden (1848), 2 Exch, 22; Festing »v. Taylor (1&62), 26 
J, 2, 261; Tidswell ve. Whitworth (1867), 15 L. T. 574; 
Newby v. Shurpe (1878), 8 Ch. D. 39; Blackburn Bobbin 
Co. v. Allen (1918), 87 2. J. Is. B, 10853; Inrtel Bieber 1, 
Rio Tinto Co., Dynamit Act. v. Same, Vereinigte Konisgs 
& Laurabutte Act. 7. Same, [1918] A. C. 260; Metropohtan 
Water Board v. Dick, Kerr, [1918] A. C. 119, entd. 
Bank of England v. Mortice (1736), Leo temp Hard 219 3 
Coxo v. Phillips (1736), Leo temp lard 237; Balby v 
Wells (1769), Wabn. 341, Good o Elhott A790), 3 Term 
we 695, Milnes ¢ Branch (1816), 46M. & 8.4113 Louch 
e. Peters (1844), 1 My. & K. 489; Waller v. Andtews 
(1838), 3 ME & W. 312: Palmer « Karith (1845), 14 
M. & W. 128; Austerberry ». Oldham Corpn. (1885), 
29 Ch. 1). 750. 

—-—.} —Sce LANDLORD & TENANT, Vol. XXXT., 
pp. 464, 465, Nos. GL09-6111. 

1142. No expressed intention of legislature to 
interfere.|—DooLUBDASS PETTAMBERDASS v. RAM- 
LOLL THACKOORSEYDASS, No. 1198, post. 

1143. Provisions in settlement.|---] agree... 
that this is a statute which ought to be expounded 
in furtherance & not in dcrogation of the important 
objects of public policy for which it was passed. 
But. on the other hand, it ought not to be strained 
or extended by any indirect artificial construction. 
so as to give to particular estates & interests under 
wills, or other settlements, an operation which 
would alter their essential conditions & nature, & 
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convert them into something substantially different 

(Lorp SELBORNE, C.).—J?e TlAzLn’s SETTLED 

MstatTes (1885), 20 Ch. D. 78; 54 1. J. Ch. 628; 

52 L. T. 947; 33 W. R. 759, O. A. 

Annotations :—Apld. Re _Atkinson, Atkinson wv. Bruce 
(1885), 30 Ch. D. 605. efd. Ite CHitheroe Hstate (1885), 
28 Ch. D. 378; Je Carne’s 8. FE, (1898), 68 L. J. Ch. 120; 
Re Gibbons, Gibbons v. Gibbons, [1919] 2 Ch. 99; Fe 
Waleran’s Estates (1927), 136 L. T. 605. 

1144, .]—While therefore the ct. must give 
the Act a liberal interpretation so as to carry into 
effect the purposes for which it was passed, it is 
not under any obligation to give it such an inter- 
pretation as would destroy the provisions of a 
settlement which was made in accordance with 
the law as it stood prior to this Act coming into 
operation (PEARSON, J.).—Re ATKINSON, ATKIN- 
SON v. BRUCE (1885), 30 Ch. D. 605; 65 L. J. Ch. 
49; 538 L. 'T. 258; 33 W. BR. 899; affd. on other 
grounds (1886), 31 Ch. D. 577, GC. A 


Annotations :—Mentd. Re Horne’s S. FH. (1888), 39 Ch, D. 
84; Z2e Sumner’s S. F., (1911] 1 Ch. 315; 2te Beau- 
champ’s Will Trusts, Cadgo v. Barker-Hahlo, {1914} 1 
Ch. 676; Re Astor, Astor v. Astor, [1922] 1 Ch. 364, 


1145. Effect of words ‘‘ notwithstanding any agree- 
ment to the contrary.’’|—The question is whether in 
this Act of Parhament the words ‘ notwithstanding 
any agreement to the contrary”? mean notwith- 
standing any existing agreement to the con- 
trary. ... Iam of opinion that the words “ not- 
withstanding any agreement to the contrary ”’ in 
this section if read in their ordinary sense apply to 
any agreement, whether made before the Act 
or after it (Daktlina, J.).--Woorner v. NORTH 
EASTERN Brewerits, [1910] 1 K. B. 247; 79 
L. J. K. B. 188; 101 L. T. 909; 7435. P. 1185 26 
T. L. R. 129, D.C. 

Anotn nel. ft. v. Customs & Excise Comrs., [1928] 





Effect of local personal or private statutes—On 
private agreement.|——See Part VII., Sect. 6, sub- 
seet. 2, post, 


Sub-s“ect. 5.—HFFECT ON HXISTING RIGHTS. 
See Sect. 6. posal. 


SUB-SECT. 6.—STATUTES MAKING ALTERATION IN 
JuDICIAL PROCEI 

1146. Whether held to have retrospective effect.| 

—This [SL Iliz. ¢c, 5, 8. 5] regulates the time for 


provisions & the covenant was illegal 
at common law.—MaJor v. MCCRANEY 
(1898), 29 S. C. TR, 182.—CAN. 


PART IV. SECT. 5, SUB-SECT. 6. 


11468 i. Whether held to have retro- 
spective effect. |-——VPoPr v. REILLA (1870), 
29 U. C. BR. 495.---CAN. 

1146 ii. -}—Re CHAFFEY, MER- 
CHANTS BANK OF CANADA ¥. DAVIDSON 
(1870), 30 U. C. Ik. 64.—CAN., 

1146 iii. ——.]}——Brown . BLACK 
Sa 21 N.S. R. (9 R. & G.) 349.— 

AN. 








1146 iv. -)—HURTUBISE & aA 
BianQguK JACQUES CARTIER v, Drs- 
MARTEAU (Que.) (1891), 19 8S. Cc. RR, 
562.—CAN. 

1146 v. -——.--—R. v. FLYNN (1891), 
20 0. . 638.—CAN., 

1146 vi. -}+—Tho introduction by 
statute of a now scale for the taxation 
of costs is legislation relating to pro- 
cedure, & therefore retrospective.— 
YOUDALL &. DOUGLAS (1893), 2 B.C. R. 
342.—CAN., 

1146 vii. ——.]—PENNY v. R. (1895), 
4 Exch. C. R. 428.—-CAN, 





1146 viii. --—.]-—-Srunxce »,. GRAND 
Bie ity. Co. (1896), 17 P. 172. — 


1146 ix. -.J—Statutes affecting the 
right of appeal are not statutes relating 
to procedure & are not retroactive. 
KOKSILAH QUARRY Co., Lrp. Lia- 
Bane v. R. (1897), 5 B.C. R. 600.— 


1146 x. ——.]-—60 & 61 Vict. ¢. 34, 
which restricts the right of ey an to 
the Supremo Ct. in cases from Ontario 
as therein specified, does not apply 
to a case in which the action was 
pending when the Act came into force 
although the judgment directly 
appealed from may not have bcen 
pronounced until afterwards.—Ilyni 
v. eS (Ont.) (1898), 20 S.C. RR. 

A 


9,— 


1146 xi. ———.]— An Act conferring a 
new right of appeal applies to an action 
peuding when the Act came into force, 

ut tried & decided afterwards.~- 
COURTNAY v, CANADIAN DEVELOPMENT 
Co. (1900), 7 B. C. R. 377.—CAN, 

1146 xi. .}—Retrospective Act 
giving right to appeal from Yukon Is 
not retroactive so as to apply to pend- 





Ing caser,—CANADIAN & YUKON PRO- 
SPLOFING Co. vv. Cashy (1900), 7 
B.C. . 373.—CAN. 


1146 xiii. .J-- SMITH v. CANADIAN 
Pacirio Ry. Co. (1901), 7 Terr. L. fh. 
46; 21C. L. T. 193. AN, 


1146 xiv. .}--A statute increasing 
the amount that may be sued for in 
county ct. is one relating to procedure 
& applies to pending litigation.— 
ROSENBERG v. TYMCHORAK (1908), 
18 Man. L. RR. 319.—CAN. 


1146 xv, ——-.]— Worrtpr. MgpLaANnD 
Brorugbers (Ont.), (1921) 2 D. Ll. Re 
1114.—CAN. 


1148 xvi. -.}—It is a general rule 
in the construction of statutes that thoy 
are prospective unless a retrospective 
effect is clearly intended, but altera- 
tions in the form of procedure aro 
always retrospective. — McKER wv. 
LAVAaRY (Sask.), (1923) 3 W. W. R. 
727,.—-CAN, 


1146 xvil. -}—Where a statute 
deals with practice & procedure only, it 
applies, unless tho contrary is expressed, 
to actions begun before it came into 
force,—HAFFNER v, WESTON & DRT- 
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bringing the action, & it imposes a limitation of 

time in respect of all actions upon penal statutcs 

made, or to be made; therefore a strong & most 
irresistible conclusion arises upon the face of the 
statute, that its operation was meant to be general 

& universal, comprehending all statutes both 

before & behind, antecedent & subsequent (Lorp 

ELLENBOROUGH, C.J.).— BARBER v. TMILSON (1815), 

3M. &S, 429; 105 E.R. 672. 

Annotations :-—Refd. Whitehead v. Wynn (1816), 5 M. & S. 
427; Spencer v. Swannell (1837), 3 M. & W. 154; Forbes 
v, Samuel, [1913] 3 K. B. 706. 'Mentd. Fife v. Bousfield 
(1844), 6 Q. B. 100. 

1147. -|\—An Act of Parliament passed in 
1851 provided that the claim of A. for services 
rendcred to a mining co. should be referred to 
arbn. in manner provided for by Companies 
Clauses Consolidation Act, 1845 (c. 16). ‘wo 
arbitrators had been appointed, & the submission 
to arbn. made a rule of this ct. The arbitrators 
could not concur in the appointment of an umpire, 
& the means provided in Companies Clauses Act, 
1845 (c. 16), for appointment of an umpire in such 
case were limited to the case of a railway co. On 
the day that C. L. P. Act, 1854 (c. 125) came into 
operation application was made to this ct. for 
appointment of an umpire under its provisions :— 
Held: the ct. was authorised, under the general 
words contained in C. L. P. Act, 1854 (c. 125), 
8. 12, in appointing an umpire; the Act, in mere 
matters of procedure, being applicable from the 
time of its coming into opcration to proceedings 
previously commenced.—fe Jorn (1854), 1K. & J. 
903; 8 liq. Rep. 197; 24 1. 7. O. 8S. 129; 3 W.R. 
863; 69 16. R. 882 5 sub nom. Re Lorn, Re Copr“er 
Miners Co., 24 L. J. Ch. 145. 

Annotations -—Distd. Collins v. Collins (1858), 26 Beav. 306. 
Apld. te Anglo Itahan Bank & Do Rosaz (1867), L. BR. 
2Q. B 452 Consd. Re Metropolitan Building Act, lr p. 
MeBryde (1876), 1 Ch. », 200. Refd. Ko oxv. Fletcher, 
(1862), 10 WL. OR. 7535 De Tosaz v. Anglo-Italian Bank 
(1869), L. Ro 4 Q. Be 462. 


1148. ———.|-—Whiant v. HALE, No. 1231, post. 

1149. ——~.|—29 & 30 Vict. ¢. 32, 5s. 3, which 
extends the time for making decrees nasi absolute 
from three to six months, apples to suits pending 
at| the time when the Act came into operation. 
But where decrees nisi had been pronounced 
before the Act came into operation, whereby three 
months had been fixed as the time at the expiration 
of which they were to be made absolute, the ct. 
held that it was at liberty under the proviso to the 
sect. “unless the ct. shall, under the power now 
vested in it, fix a shorter time,’ to make them 
absolute at the end of the three months. 

Although a suitor may have a vested right to a 
decree, the mode & method in which he is to 
approach the ct. in order to obtain it, & the time 
within which that or any other step in the cause 
is to be taken, are merely auxiliary to that right, & 





cuON (Sask.), [1927] 8 W.W. R.839.— & apply 
CAN. 


to pending 
ITATRAT AKRAMNISSA BEGAM vO. VALIUL- 


may be changed, either by the Legislature or by 
the rules & orders of the ct., without any infringe- 
ment of the right itself. I should be prepared to 
hold, therefore, that the statute applies to all 
pending suits (Tor JopGE OrRDINARY).—WATTON 
v Watton, Dow v. Dow, Daviks v. DAVIES 
(1866), L. R. 1 P. & DD. 227; 35 L. J.P. & M. 
95; 14 L. T. 742; 15 W. RR. 288. 
at enpletion Rel, Langworthy v. Langworthy (1886), 
oD dae de >, 33. 
1150. -.|-—R. v. BLACKBURN (1868), 33 J. VP. 
553 11 Cox, ©. OG. 157. 











eh -|—KIMBRAY v. Draper, No. 1186, 
post. 
1152. jJ}—Held: County Courts Act, 1867 


(c. 142), s. 13, affected procedure, & not the rights 
of the parties, & therefore was retrospective.— 
RATHBONE v. MUNN (1868), 9 B. & S. 708; 18 
LL. T. 856. 

1153. -]—The question of jurisdiction turns 
on the construction of Jud. Act, 1873 (c. 66), 
gs. 22, & it is argued that it is not right to construe 
it so as to make it affect the rights of partics as 
they stood when the Act came into operation ; 
but as we construe it it only affects such rights... 
as arose from a defect of jurisdiction (LINDLEY, 
L.J.).—Hurst v. Hurst (1882), as reported in 21 
Ch. De. 2783. 31 W. Re 327, CLA. 


Annotations :—Mentd. I?e Sheward, Sheward wv. Brown, 
(1893] 8 Ch. 502 3 Ze Deacon's Trusts, Deacon », Deacon, 
Hageer v. Heath (1906), 95 LT. 701: Re Bold, Banks vr. 
Hartiand (1926), 95 L. J. Ch. 201. 








1154, ———.]— TURNBULL v. FORMAN, No. 1)285, 
anle. 

1155. .|—Re ATHLUMNEY, er py, WILSON, 
No. 1191, post. 

1156. .J—As Public Authorities Protection 





Act, 1893 (c. 62), dealing with proecdure only, is 

retrospective, the action was barred after the 

expiration of six months from the default com- 

plained of —THe Ypunx, [1899] P. 236; 68 

L. J.P. 101; 81 LL. T. 10; 15 T. J. R. 86L5 8 

Asp. M. ©. 551, C. A. 

Annotations .—Apld. I. »v. Chandra Dharma, [1905] 2 K. kh. 
3353 Welby v. Parker, {1916]2 Ch. 1. Consd. R.v. Southamp- 
ton Income Tux Comres,, Hy p. Singer, [1916] 2 K. BB, 249. 
Refd. A.-G. v. Margate Pier & Harbour Co. of Proprictors, 
[£900] 1 Ch. 749; Ambler v. Bradford Corpn , [1902] 2 
Ch. 585; Parkerv. 1.C © [1904] 2 K. B. 501; Sharping- 
ton v. Fulham Grdna., [1904] 2 Ch. 419; Lyles v. South- 
end-on-Sea Corpn., {19045J) 2K. Bo 13 Row James & Mid. 
Riy., Fx p. Bath R. C., (1908) 1 WK. B. 9583 Bradford 
Corpn. v. Myers, [1916).1 A. C, 242: Bowling v. Camp 
(1922), 128 L. T. 342. Mentd. ‘Phe Johannesburg, [1907) 
P. 65. 


~ 1157. 
post. 
1158. -.]-—The prisoner was convicted, under 
Criminal Law Amendment Act, 1885 (c. 69), s. 5 
(1) of an offence committed on July 15, 1904. 
The prosecution was not commenced until Dee. 27, 


-.J—BaTtTr v. MArtrinson, No. 2031, 


by necessary implication, cannot affect 
suits which were alreudy instituted 
before the Act. comes into force, as 


proceedings,— 


1148 xvili. ——-.J—The general rule 
as laid down in 7?. v. Dorabji, 11 Bom. 
117, that ‘‘ an Act of Limitation, being 
a law of procedure, governs all pro- 
ceedings, to which ita terms are applic- 
ablo, from the moment of ita enact- 
ment, except so far as its operation fs 
expressly excluded or  postponed,”’ 
admits of the qualification that, whon 
the retrospective application of a 
Stat. Limitations would destroy vested 
rights or inflict such hardship = or 
injustice as could not have been within 
the contemplation of the Legislature, 
then the statute is not, any more than 
other law, to be construed retrospec- 
tively. —KnUSALBIAL». KABHAI (1881), 
I. L. R. 6 Bom. 26,-~IND. 


1146 xix. .)—Alterations In forms 
of procedure are retrorpective in effect, 





NISsA Braant (1893), I. L. R. 18 Bom. 
429,—-IND. 

1146 xx. — -.}-—-BALKRISHNA PAND- 
HARINATH @ WBAPU YESAJI (1891), 
1. L. KR. 19 Bom. 204.—IND. 

1146 xxi. .]--It is a general rule 
that when the Legislature alters the 
rights of parties by taking away or con- 
ferring any right of action, its enact- 
ments, unless in express terms they 
apply to pending actions, do not affect 
them. An exception to this general 
tule ig where enactments merely affect 
procedure, but do not extend to rights 
of action.—VEDAVALLI NARASIAH t,. 
Mana@amMa (1903), I. L. R. 27 Mad. 
538.—IND. 

1146 xxii, ——.]}—TLegislation which 
provides a right of appeal mnniess 
made retrospective either expressly or 





granting the right of appeal is granting 
& substantive rght.—SAKEENA Bibi 
vw. STEPHENS (1926), I. L. R. 4 Ran. 
221.—IND. 

1146 xxili. -J—Law Amendment 
Act, 1582, 8. 6, which onables a mtgor. 
to sue in ejectment, introduced a rule of 
procedure only, & consequently apple d 
to actions conunenced before it came 
into force.— PAXTON v. BUTLER (1883), 
1N. ZL. R. 344 (S. C.).—N.Z, 


1148 xxiv. -J—KeErr v. AILSA 
(Marquis) (1854), 17 Dun. (Ct. of Sess.) 
(H..) 11: 1 Macq. 736.—SCOT, 

1146 xxv. ——.]—As a general rule a 
statute dealing with practice & pro- 
cedure is taken to bo retrospective.— 
CURTIS v. JOHANNESBURG MUNI- 
orpanry, [1906] T. S. 308.—S. AF. 
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more than three months but. less than six months 
after the commission of the offence. On Oct. 1, 
Prevention of Cruelty to Children Act, 1904 (c. 15), 
came into operation, by Sect. 27 of which the time 
for commencing a prosecution for an offence under 
Criminal Law Amendment Act, 1885 (c. 69), s. 5 
(1), was extended from three months to six months: 
—Held: Prevention of Cruelty to Children Act, 
1904 (c. 15), s. 27, related to procedure only, & was 
therefore retrospective, & the conviction must be 
upheld.—-R. v. CHANDRA J)UARMA, [1905] 2 K. B. 
335; 92 L. T. 700; 69 7. P. 198; 53 W. R. 481; 
21 T. L. R. 358; 49 Sol. Jo. 366; sub nom. R. v. 
DYnarma, 74L. 3 K. B. 450, ©. C. R. 


Anntations :-—Consd R. v. James & Mid. Ry., Exc p. Bath 
Te Cn [RUN 1h. B. °°) Apld. Welby v. Parker, [1916] 
wh. 1. 


1159. -——.J—5 & 6 Geo. 5, c. 97,8. 1 (4), pro- 
vides that ‘it shall not be lawful for any mtgee. 
undcr a nitge.to which this Act applies, during the 
continuance of this Act, & so long as” certain 
conditions are fulfilled, ‘‘ to call in his mtge. or 
to take any steps for exercising any right of fore- 
closure or sale, or for otherwise enforcing his 
security or for recovering the principal money 
thereby secured.” 

A mtvgee., under a mtge. created in 1910, & to 
which the Act applied, before the Act came into 
operation issucd a writ. to enforce his security by 
foreclosure or sale, & applied by summons m 
chambers for an order nisi. It was admitted that 
all the conditions of 5 & 6 Geo. 5, c. 97, s. 1 (4), 
had been fulfilled by the mtgor. The summons 
was adjourned to the judge after the Act had come 
into operation. He dismissed it on the ground 
that the Act was retrospective, & that by attending 
at the hearing of the summons the mtgee. was 
taking a step for exercising his right of foreclosure 
within the meaning of the sect. :—Held: the Act 
did not take away any rights, but mercly sus- 
pended a particular form of remedy. It related to 
a matter of procedure & therefore might operate 
retrospectively.—WELBY v. PARKER, [1916] 2 
Ch.1; 851,3.Ch. 5643 1141.1. 876; 82 TL. Rh. 
403; 60 Sol. Jo. 417, C. A. 

1160. -J— There is no insuperable objection 
to construing the language of a statute so asto 
make it apply to pending proceedings. It depends 
upon the proper interpretation of the language 
used by the Legislature. If the legislation did 
not affect rights of action, but only affected the 
practice & procedure of the cts., it would apply 
to all actions whether commenced before or after 
the passing of the Act. If the Legislation did 
affect rights of action, then it would only apply to 
actions commenced before the passing of the Act 
if an intention to that effect is to be gathered from 
the language of the Act (LorD Rrapina, C.J.).-—- 
R. v. SournAMperon INcomE TAx Comrs., Er p. 
SINGER, [1916] 2 K. B. 249: 85 L. J. K.B. 1010; 
114. T. 1166; 32 T. I. R. 4173 on appeal, 
[1917] 1 K. B. 259, ©. A. 

Annotations :—Refd. 2. vr. Kensington Income Tax Comrs., 
Er p. De Polignac, [1917] 1 K. B. 486. Mentd. 2. v. 
Aldrington, Houghton & Hove Income ''ax Comrs., Lx p., 
Singer (1916), 85 L. J. K. 2B. 1753. 

1161. .}—The law is that so far as a statute 
deals with procedure only it can be retrospective 
(Lord HaANwortH, M.§.).—-Re A Drnror (No. 
99 OF 1928) (1928), 97 L. J. Ch. 250; 189 L. T. 
234; 72 Sol. Jo. 3385; B. & C. R. 40, C. A. 

1162. Remedial statute.|-By Admiralty 
Court Act, 1861 (c. 10), s. 8, the Ct. of Admity. 
has jurisdiction, on a petition being filed by a 
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part owner of a British ship, alleging that his co- 
owner, the ship’s husband, has rendered false 
accounts, to order an account to be taken of the 
earnings & disbursements of the ship, & of moncys 
received upon insurances of ship & freight. The 
sect. being remedial, is retrospective, & gives the 
et. jurisdiction, notwithstanding the ship has been 
lost before the date assigned for the Act to come 
into operation.—Tnk Ipas (1863), Brown. & Lush. 
65; 2 New Rep. 45; 167 Te. R. 300. 
Annotation :—Consd. The lady of the Lake (1870), TI. R. 

3 A. & I. 29, 

1163. —— J—f. v. BrrwistLe, eTC. JJ. 


(1889), 58 L. J. M. C. 158, D.C. 
Annotations :—Apld. Lano v. Lane, [1896] P. 133. Mentd. 
Forster v. Forster (1910), 54 Sol. Jo, 408. 


1164. To reasonable extent.]|—SicHEL v. 
Borca (1864), 2 IT. & C. 9543 38 New Rep. 438 
33 L. J. Ex.179; 91..T.657; 10 Jur. N.S. 107 
12 W. R. 316; 159 i, R. 395, 

Annotations -—Refd. Allhusen v. MalgareJo (1868), L. RR. 
3Q. B. 340; Jackson vo, Spittall (1870), a. Ro9 C. B. 542 | 
Cherry v Mhompson (1872), Le Re 7 Q. B. 573. Mentd. 
Horwood v Wood (1864), 17 OC. BB. N.S. 7493 Durham v. 
Spence (1870), LR. 6 Exeh, 46: Cvooko v. Gill, Umon 
Bank of London, Garnishees (1873), 42 L. J, C. BP. 983 
Horne v. Rouquetie (1878), 3 Q. B DD. o14. 

1165. - To extent of reopening decided casc.] 
—Iixtension of the time limited for appealing from 
decisions in cases which had been adjudicated upon 
previously to the passing of Martgagees Legal Costs 
Act, 1895 (c. 25), & which were might at the time 
when they were pronounced, will not. be allowed, 
notwithstanding that. sect. 3 of that statute is 
retrospective in its operation.—IyRE v. WYNN- 
MACKENZIE, [1896] 1 Ch. 135; 65 L. J. Ch. 1943 
731.7. 571; 414 W. R. 2738, C. A. 

Annotations :—Apld. Day v. Kelland, [1900] 2 Ch. 
Mentd. Cheese vr. Keen, [1908] 1 Ch. 745. 

1166. ——- ~——.|—-In Apr. 189%, upon a fore- 
closure sunimons by a solr. mtgee., an order was 
made directing an account of what was due to plitf. 
for principal, interest, & taxed costs of the action, 
followed by provisions for redemption by one of 
defts. on payment of what should be found due, & 
foreclosure in default of payment. On Feb. 19, 
1898, on the further consideration of the action, 
an order was made referring 1t to the taxing master 
to tax pltf.’s costs of the action :-—Held: the 
rights of the parties were ascertamed by the first 
order, which must be construed by the then 
existing law. & plif. was not entitled, by reason 
of the passing of Mortgagcees Legal Costs Act, 
1895 (c. 25), to charge profit costs.—-DaAyY 7. 
IKELLAND, [1900] 2 Ch. 745; 701. J. Ch. 33 838 
L.'T. 447; 49 W. RR. 66; 45 Sol, Jo. 19, C. A. 

1167. —-— Penal statute.}---The ordinary rule 
that a penal statute is not construed retrospect ively 
docs not apply to procedure (PHILLIMORE, J.).— 
R. v. AUSTIN (1913), as reported in $ Cr. App. Rep. 
169, C.C. A. 

1168. Right of appeal not matter of procedure.]-— 
A right of appeal to a higher tribunal is a matter of 
substance, & not of procedure, & such a@ right, 
unless expressly or by necessary Intendment 
retrospectively abolished, is not taken away by 
subsequent legislation. Thus the nght of appeal 
to the King in Council, which was taken away by 
the Australian Commonwealth Judiciary Act, 
1903, but is not retrospective, still subsists in a 
suit pending when the Act was passed. 

In principle, their Lordships see no difference 
between abolishing an appeal altogether & trans- 
ferring the appeal to a new tribunal (per Cur.).— 
COLONIAL SUGAR REFINING Co. v. IRVING, [1905] 
A.C. 369; 74L.5.P. 0. 77; 92 L. T. 7383 21 
T. L. R. 518, P. C. 

Pending actions.|—See Sect. 6, sub-sect. 3, post. 
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Part [V.—OPERATION. 


Sect. 6.—EFFECT ON EXISTING RIGHTS. 
Sun-sEct. 1.—IN GENERAL. 

1169. Statute interfering construed strictly.] — 
An enacting clause in a statute, which interferes 
with existing rights, must be construed strictly ; 
but the largest & most liberal construction will be 
given to an exception which protects those rights. 
—FINCH v. BIRMINGHAM CANAL NAVIGATION Co. 
(1826), 5 B. & C. 820; 8 Dow. & Ry. K. B. 680 ; 
5L. J.0.S8. K. B. 17; 108 E. R. 305. 

1170. -]—It is a general rule, in the in- 
terpretation of Acts of Parliament, that an enact- 
ment, the effect of which is to cut down, abridge, 
or restrain any written instrument, shall have a 
limited construction (LORD TENTERDEN, C.J.).— 
Mork18 v. MELLIN (1827), 6 LB. & C. 446; 9 Dow. 
& Ry. K. B. 608; 108 E.R. 516. 

Annotations :—Reld. Bennett v. Danicl (1830), 10 B. & C. 

500; Bryan v. Child (1850), 6 Exch. 368. 

1171. .|—This is an enactment creating a 
privilege agamst conimon right, and therefore 
care should be taken not to enlarge the con- 
struction of it (KNIGHT Bruce, C.J.).—Re WIs4, 
Exe p. WuipHam (1844), 3 Mont. D. & De G. 
561; 131.3. Bey. 8; 2 L. T. O. S. 426; 8 Jur. 
204. 

1172. -|—It is an essential principle of 
construction of all statutes interfering with 
common law rights & the mghts of the public that 
they should be strictly construed so as to prevent 
any undue extension of the statutory immunity 
(SCRUTION, Jo). PLACE Uv RAWTENSTALL CORPN. 
(1916), S61. J. K. B. 903; S80 J. P. 433; 60 Sol. 
Jo. 0803 Ji L. G. R. 901, C. A. 

1172a, ——-.|—-No rule of law is better settled 
than the rule that statutes which encroach on the 
ordmary rights of the subject, whether as to person 
or property, are subject to a strict construction. 
The ets. are presumed to inchne to such an inter- 
pretation of such statutes as will preserve the 
subject’s rights unless express words or clear 
implication require the opposite result (MCCARDIN, 
J.).— BRiGHTMAN & Co., Lrp. vw. Tare (1919), 
ap reported in 36 T. L. R. 209. 


etnnotations -- Mentd. Shutler v. Rolfe (1920), 86 T. 1. Tt 
428, Whitham & Butterworth oo Lindley (1020), 37 
VoL I. 75, de Mabmoud & Ippahant, [1921] 21k GB. 716. 


1173. Effect of affirmative statute. |]-— The 
slatutes .. . being affirmative do not take away 
the prior excmption (LORD MANSFIELD).—RK. v. 
Puacu (1779), 1 Doug. K. B. 387; 99 E.R. 123. 


Annotations --Consd. Garnett rv. Bradley (1878), 3 App. Cas, 
Q4t, Refd. lt. 2 Clarke (1787), £ erm Rep. 679, 


1174. New Act imposing new obligation---Effect 
on privileges under former Act.|—Where an Act 
confers certain privileges on officers who may be 
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sued for things done in pursuance of that Act, 

& a subsequent Act imposes new obligations on the 

old officers, the privileges of the former statute 

do not attach on them in respect of things done 

under the latter.—BazIna v. SKELTON (1792), 

5 Term Rep. 16 ; 101 FE. R. 9. 

1175. Words inserted ex majore cautela.] — 
NEWCASTLE (DUKE) v. Morris, No. 866, ante. 

1176, Effect of general words.|—As a rule, 
existing customs or rights are not to be taken away 
by mere gencral words in an Act of Parliament. 
But without words especially abrogating them, 
they may be abrogated by plain directions to do 
something which is wholly inconsistent with them ; 
& this may be the case though the Act is a private 
Act of Parliament, & though the particular custom 
may have been confirmed, years before, by a 
verdict in a ct. of law. 

If upon the face of the Act of Parliament you 
find that giving the ordinary sense & meaning to 
the words, you are involved in some inconsistency 
in any of the other clauses, 1t may then be neces- 
sary to search about & sce whether the palpable & 
obvious construction which the words point at, 
may not be varied in order that that inconsistency 
may be avoided (LORD PENZANCE).—-GREEN 1. RR. 
(1876), 1 App. Cas. 513; 85 L. T. 405; 41 J. P. 
106, H. lL. 

1177. j—Where a privilege has been 
granted by an Act of Parliament, it cannot be 
taken away without a direct repeal of that Act, or 
inference from another so strong of intention to 
take 1t away as to authorise a ct. to say that the 
two Acts cannot stand together.—WALSALL 
OVERSEERS v. LONDON & NORTH WESTERN Ry. 
Co. (1879), 4 App. Cas. 467; 48 L. J. M. C. 166; 
41 L.T. 106; 43 J.P. 748; 28 W. RR. 52, HL. ; 
affg. S.C. sub nom. R. v. WALSALL OVERSEERS 
(1878), 4 Q. B. D. 141, C. A. 

Annotations -—Apld. St. Helens Corpn, ». St. Helens Colliery 
Co. (1885), 48 J. VP. 39, Lingley U. D.C. vu. Mid. Ry. 
(1899), 80 L. T. 725. 

1178. Effect of directions to do something incon- 
sistent with rights.|—GrrEEN v. R., No. 1176, ante. 

1179. Right made contingent on order—In 
reference to which party cannot be heard.|]— 
Parhament is no doubt omnipotent, but it would 
be a very unusual mode of legislation to make the 
right of a person contingent on an order in reference 
to which he cannot be heard (Fry, L.J.).— 
BROCKWELL v. BULLOCK (1889), 22 Q. B. D. 567; 
58 L. J. Q. B. 289; 53 J. P. 405; 37 W. RR. 455, 
CA. 

Annotalions :--Mentd. Re Rhodes, Rhodes v. Rhodes (1890), 
44 Ch. D. 945 Re Farnbam (No. 2), [1896] 1 Ch. 836; 
die Clarke, [1898] 1 Ch. 336; Re Watson, Starpford Grdns. 
v. Bartlett, (1899) 1 Ch. 72, Le J., (1900) 1 Ch. 574. 











PART IV. SECT. 6, SUB-SECT. 1. 1169 v. ~-—-.]-- Re INGERSOLL, GRAY [1926] 2D. L. R. 611; S58 N.S, 
11691. Statute interforing construcd —v» INGERSOLL (1888), 16 O. R, 194.—- 430.—-CAN. 
struily.-— Where the words in an Act CAN. 1169 x. -J—The rule that an Act 
of Parliament which atlects the rights 1169 vi. ——.J—BERGMAN vw. THE is not tu be conptrucd retrospectively so 


of the subject are precise &  un- 
ainbiguous, the Act must be strictiv 
construed & the words given their 
primary & ovldinary meaning, cven 
though such construction creates un 
absurdity — Jer 

(1908), 8S. nN. S. 
W. W.N. 24.-- AUS. 





1169 vii. 


STLVHEN MAJOR jtg 
W. 68; 25 N.5. 





1169 ii. ——-—.]}-—~Bourkt vr. MuRPH) 1169 viii. 
(1856), 1 DP. i. I. 126.—CAN. exemptions or 
1169 ini. ——.}--- R. v, Bootn (1883), 
30. Th. 144.- CAN. 
1169 iv, ——-.- An Act which takes 


away the legal right of a diligent 
litigant to best ow it gratis on a stranger 
ig to be coustrued strictly according 


1189 ix. 
construction 





AOT 1883, MUIRHEAD 1. LAWSON, 
McLEAn's Cask (1884), 1 B.C. ., pt. 
2, 113.— CAN. 


Aurora (1893), 3 Exch. C. 
CAN, 


.]—A statute will be con- 
strued as affecting private rights where 
any other construction would destroy 
etfect.— KINNEY v. 
Cane 26N.S8. R. (14 Rt. & G.) 158.— 


.}—Statutes conferring 
riviloges in derogation 
of the general law must be construcd 
strictly. —LONDON & CANADIAN LOAN 
& AGENCY Co. v. CONNELL (1896), 11 
Man. L. I. 115.—CAN. 
.}—It is a principle of 
that you must 
to its Ictter.—Jee Cruspirors’ KELIeKr plain words to take away private rights. 
rhey are not to be taken away or even 
hampered by impHcation.—HAnF v. 
YARMOUTH LIGHT & POWER Cu., LTpD., 


R. 228.— as to defeat an existing right, is only a 
rule of construction, & must yield to 
the intention of the Legislature.—Re 
RATANSI KALIANII’S PETITION (1877), 


1, L. li. 2 Bom. 148.—IND. 


1169 xi. -.J—-It is a general rulce 
in construing statutes that in matters 
of substantive right they are not to be 
so read as to take away vested rights, 
but that in matters of procedure they 
ure gencral in’ their operation.— 
BuoBo SUNDARI Deslr v. RAKHAL 
CIUNDER Bosk (1886), I. L. Re 12 
Calc. 583.—IND. 

1169 xi. -+—The general rights 
of the Queen's subjects are not hastily 
to be assumed to be interfered with & 
taken away by Act of Parliament. 
Such statutes are to be strictly con- 
strued when their language is duubtful. 


PLUNKETT 





have 
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Sect. 6.—Liffect on existing rights: Sub-sects. 1 & 2, 
A. & B. (a).] 


1180. Meaning of right accrued or acquired.]— 
The mere right existing at the date of a repealing 
statute, to take advantage of provisions of the 
statute repealed is not a ‘“ right accrued ” within 
the meaning of the usual saving clause.—ABBOTT 
v. MINISTER FoR LANDs, [1895] A. QO. 425; 64 
I. J. P. ©. 167; 72 L. T. 402; 11 2. 466, P. C, 
Annotations :—Consd. Hamilton Gell v. White, [1922] 2 

K. B. 422; Lambton & fHetton Collleries v, Secretary for 

Board of Trudo Mines Department, [1923] 1 Ch. 586. 

Refd. Reynolds v. A.-G. of Nova Scotia (1896), 74 L. T. 

108 ; Briggs». Dryden, Talbot v. Vickors, [1925] 2 K. B. 

667. Mentd. Chippendall v. Laidley, [1909] A. CO. 199. 

1181. .|—He is only doing something which 
the law does not forbid . . . aright enjoyed in that 
way is not within the meaning of this saving clause 
a right acquired (CUANNEL, J.).—STAREY  v. 
GRAHAM, [1899] 1 Q. B. 406; 68 L. J, Q. B. 257; 
80 L. T. 185; 47 W. R. 302; 15 T. L. R. 163; 48 
Sol, Jo. 223; 16R.P.C. 106, D. 0. 

Annotation :—Reftd. li. v. Tristram (1899), 47 W. LR. 639. 
1182. Confirmation by statute of customary or 

presumptive right—Merger.|—Where an Act of 

Parliament, according to its true construction, 

has embraced & contirmed a right which previously 

existed by custom or prescription, such right be- 
comes thenceforth a statutory right, & the lower 
right by custom & prescription 18 merger in & 
extinguished by the higher title of the Act of 

Parliament.—NEW WINDSOR CORPN, v. TAYLOR, 

L18s99J A, C. 413 68 L. J. Q. B. 8753 683 TI. P. 161; 

15 T. L. RR. 673) sub nom. WINDSOR CorRPN. v. 

'TaAYLor, 79 L. T. 450, LL. 1.3 affg. S. C. sub nom. 

TAYLOR v. NEW WINDSOR CORPN, [1898] 1 Q. B. 

186, CL A. 

.innotations :-—Consd. A.-G. v. Reynolds, [1911] 2 K. B. 
883. Mentd. A.-G. v. De Koyser’s Royal Hotel, [1920] 
A.C. 508, 

1183. Right to transfer appeal.} — CoLoniaL 
SuGAR ReVINING Co. v. IRVING, No. 1168, unte. 

Rights of action.|—See Sub-sect. 3, post. 

Rights of ownership.|-—See Sub-sect. 4, post. 





SUB-SECT. 2.—PRESUMPTION AGAINST INTER- 
FERENCE, 
A. In General. 

1184. General rule.]— KDwanrps v. LAWLiY, No. 
262, ante, 

1185. .]—It is not the course of legislation 
to deprive a person of vested rights (MAULE, J.).— 
JAMES v. ISAACS (1852), as reported in 1 W. R. 
21. 

Annotation :—Mentd. Simpson v. Eggingtun (1855), 10 

Isxch. 845. 


1186. -|—The rule in construing statutes is, 
that where the effect of an enactment is to change 
the rights of parties it is not retrospective; but 
where if only changes the manner of procedure 
it applies to actions pending as well as future 
(BLACKBURN, J.).-~KIMBRAY v. Draper (1868), 
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L. R. 3 Q. B. 160; 9B. & S. 80; 37 LJ. Q. 2. 

80; 17 L. T. 540; 16 W. R. 539. 

Annotations :—Consd. Bowling v. Cam (1922), 128 L. T. 
342, Refd. A.-G. v». Theobald (1890 4 8 B.D. 557 5 
Re A. Debtor (No. 99 of 1928) (1928), 87 L. J. Ch. 250. 
1187. .|—The right .. . cannot be taken 

away by a mere implication, which is not necessary 

for the reasonable construction of the statute 

(Bretr, L.J.).—R. v. WIMBLEDON Loca, Boarp 

(1882), 8 Q. B. D. 459; 61 L. J. Q. B. 219; 46 

L. T. 47; 467. P. 292; 30 W. R. 400, C. A. 

1188. .J—(1) Statutes should be inter- 
preted if possible so as to respect vested rights 
(BowEN, L.J.). 

(2) 1 was argued that savings from a repealing 
clause would not apply to any express antecedent 
provision of the Act inconsistent with them, & to 
this 1 agree (LORD COLERIDGE, C.J.).—HouGu v. 
WINDuS (1884), 12 Q. B. D. 224; 53 L. J. Q. B. 
165; 50L. T. $12; 32 W. R. 452; 1 Morr. 1,C. A. 


Annotations -—Consd. Re Athlumney, Wr yp. Wilson, (1898] 
2 Q. B. 547; Bowling v. Camp (1922), 128 L. T. 342. 
Refd. Jée Home, Ar p. Mdwards (1885), 54 L. J. Q. BK. 447 5 
te Malls’ ‘Trusts (1885), 40 Ch. D. 14: A.-Q. v. Thoobald 
(1890), 24 Q. B. D. 557 3 te Raison, dep. Raison (bol). 
8 Morr. 11: A.-G. v. Harrison (1920),84 J. P. 141. entd. 
Jte Windas & Dunsimore, f7r p. Hough (1884), 50 L, T. 212 5 
Carbutt »v. Durham Joint Committee, (1906) A. C, 291. 


1189. .J—ReEib v. Rep, No. 1084, ante. 

1190. .|— No doubt his maxim omuis 
nova constitutio futuris ‘“‘ formam imponere debet 
non preteritis” has been applied to the extent 
that a new law ought to be construed so as to 
interfere as little as possible with vested rights 
(per CuR.).—REYNOLDS v. A.-G. FOR Nova 
Scotia, [1896] A. GC. 240; 65 L. J.P. C. 163 74 
Lis 'T: 108, P.-C, 

1191. .} —A retrospective operation is not 
to be given to a statute so as to impair an existing 
right or obligation, otherwise than as regards 
matter of procedure, unless that effect cannot be 
avoided without doing violence to the language 
of the enactment. Uf the enactinent is expressed 
in language which is fairly capable of other inter- 
pretation, it ought to be construed as prospection 
only (WRiIGuT, J.).— Re ATHLUMNEY, L'a p. WILSON, 
[1808] 2 Q. B. 547; 674, J. Q. B. 9355 47 W. 1. 
141; 42 Sol. Jo. 740; 5 Mans, 32253; sub nor. 
Re ATILUMNEY (LORD), Ha p. WILSON v. LAs- 
LUCK, 79 L. 'T. 3058. 


Annotations -—Consd. Bowling v. Camp (1922),128 L. T. 342. 
Mentd. Jie Nepean Mc p. Kuinchund, (1903) 1 K. 1. 704, 


1192. Presumption against destruction of com- 
mon law rights.|—RiverR WEAR CoMRs. v. ADAM- 
SON, No. 105, ante. 

1193. .}—There seems to me to be a broad 
general principle underlying all these questions, 
which is this, that where property is taken cont- 
pulsorily from any person who 1s not sur juris, 
& who is not competent to make the subsequent 
alteration in the disposition or the devolution of 
that property, which would naturally follow sucha 
change, the presumption is,if the words of the Act 
of Parliament really admit of that interpretation, 




















owers of amendment which can 


—BALVANT RAMCIANDRA v, SECRK- 
TARY OF STATE FOR INDIA IN COUNCLL 
(1905), 1. L. 1t. 29 Bom. 480.—-IND. 

r. Whether mnatlers not known at time 
of Act beeuming operatwe included an 
Act.-—Rule of statutory construction 
appHed that, if maties not Lnown 
at the time of coming into operation 
of an Act full on a fair construction 
within its words, they should be held 
to be ineluded in its operation.— 
CHAPPELL & Co., Lp. vo, ABSOCIATEN 
Rapro Co. oF AUSTRALIA, LTp., [1926] 
V. LL. 350; 47 A. L. 1.123 34 Argus 
l.. kt. 297.—AUS, 

t. cl providing for puyment of costs 


on quashing of bye-law.J—14 & 15 Vict. 
G, 109, 8. 35, providing that when a 
bye-law has been quashed the muni- 
cipality shall pay the costs, has not 
a retrospective operation, & tho ct. 
therefore discharged a rule calling upon 
defts, to pay the costs of an application 
on which @ bye-lauw had been quashed 
before the passing of that Act.— 
Brown v. YORK COUNTY MUNICIPAL 
Counclt (1853), 9 U. ©. BR, 453.—CAN. 

a. Benevolent construction. }—Iit there 
ix any kind of legislation which a ct. 
is justified in stretching to the full 
extent that the wording admits, it ts 
that which confers on it beneficial 


nvade no actual right & do nobody 
any real barm.—BuURron v. TAYLOR 
(1909), 29 N. Z. L. R. 149.—N.Z. 


PART IV. SECT. 6, SUB-SECT. 2.—A. 

1184i. General rule.J—Re Stewart 
(1912), 23 O. W. BR. 34123 4 0, WL N. 
203, 8), LL. lt. 165.—CAN. 

1184ii. ——-.[—lt in a mlding erp 
ciple in the interpretation of statutes 
that there is a strong presumption 
against any intention to interfore with 
vested rights.—it’e MATAWHERO Be 
Block, He p. GANNON (1884), 2 
N. Z. L. R. 357 (8, C.).—N.Z. 


Parr 1V.—Oprra'rion. 


that the Legislature did not intend to interfere 

with any legal rights or any legitimate expecta- 

tions of any persons whatsoever (JAMES, L.J.).— 

Re BARKER (1881), 17 Ch. D. 241; 50 L. J. Ch. 

ee i i LT. a i 29 a 873, C. A. 
nnotations :—. ‘ "pS 7 -e 
v. Robarts, (1823) 1 Ch, 113, Reld A.-G. on seo 
(1887), 12 App. Car. 672; Herbert v. Herbert, (1912) 2 
Ch. 268; fopkinson v, Richardson, [1913] 1 Ch. 281. 
Mentd. /te Freer, Freer v. Freer (1882), 22 Ch. D. 622: 
ate: eogr ‘ J a iea care atts ; me Morgan, Smith 
TOIT 2 Ch, 236. ‘ ; ft¢ Alston, Sinclair v, Willes, 
1194, -|—I think we ought not to assume 

without the clearest language that Parliament 

intended to destroy common law rights of her 

Majesty’s subjects by placing them at the mercy 

of an irresponsible tribunal or irresponsible 

department of the state (BOWEN, L..J.).—RENDALL 

v. BLAIR (1890), 45 Ch. D. 139; 501. J. Ch. 641; 

63 L. 'P. 265; 38 W. R. 689, C. A, 

Annotatwns :—Refd. Fisher v. Jackson, [1891] 2 Ch. 84; 
ltooke v. Dawson, [1895] 1 Gh. 480. Mentd. Lianbadurn- 
fawr School Board v. Charitable Funds, Official 'Trustecs 
(1900), 45 Sol. Jo 44, 

1195, -|—When one is dealing mainly with 
the way of enforcing & providing for the satis- 
factory assumption of common law lability, one 
ought not to construe the words so as to create 
anew & extended liability unless there is a clear 
necessity for it (Scerurron  L.J.).—Brirsn- 
AMERICAN TOBACCO Co., JivD. JONES (1925), 
lot L. T. 405; 90 3. P. 663; 42 T. L. R. 236; 
241. GR. 152, D.C. 

1196. Without compensation.} (1) The legisla- 
ture does not interfere with vested mghts wathout 
providing compensation, 

(2) You are not to interfere with rights unless 
you find express words (Cuirry, J.) -ALLMUSHN 
«. BROOKING (1884), 26 Ch. D. 559; 53 L. J. Ch. 
20 SLL. T2573 32 W. RR. 657, 

Annotations :---Generally, Mientd. Warness ve Bond (1888), 
4T N Foster vo. Reeves (1892), 61 L. J. Q. BL 


wae Ki. 457 > 
763; Gray tv Spyer, [1922) 2 Ch, 22. 
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B. Rebuttal of Presumption. 
(a) Clear Intention to Contrary. 


_ 1197. Clear intention necessary.]|—I consider 
it a most useful & salutary rule of construction, in 
cases of this description, that when the object 
of the Act of Parliament is to impose a burden, or 
to take away a right, such language must be 
proved to have been used, a3 shows most unequi- 
vocally that it was the intention of the legislature 
that the burden should be imposed, or the right 
taken away (BAYLEY, J.).——-R. v. DUDLEY CANAL 

NAVIGATION Co. (1825), 7 Dow. & Ry. K. B. 466 ; 

3 Dow. & Ry. M. C. 469, 

1198. -}|—Statutes are primd fucie deemed 
to be prospective only . . . & there are no words 
in this Act sufficient to show the intention of the 
legislature to affect existing rights (per CuR.).— 
JOOLUBDASS PELTAMBERDASS — v. RAMLOLL 
THACKOORSEYDASS (1850), 7 Moo. PB. CG. C. 239; 
5 Moo, Ind. App. 100; 15 Jur. 257; 13 E.R. 
$73, P. C. 

Annotations :—Mentd. Lughoonauth Sahoi Chotuylull +. 
Manickchund & Kuaisrcecbund (1856), 6 Moo, Ind. App. 
251; Juggomohun Ghose v Kaisrecchund (186%), 9 Moo. 
Ind App. 256; Rawlings v. General Trading Co, [1921] 
1K. B. 635. 

1199. -|-—MARSH v. Hiagains, No. 1230, post. 

1200. .|--I take it to be a sound rule of 
construction, that certain rights are not to be 
taken away by uncertain words (‘CURNER, L.d.).— 
Henry v. GricAt NORTHERN Ry, Co. (1857), 1 
De G. & J. 606; 27. I. Cho 1; 380. T. OVS. 
141; 3 Jur. N.S. 1138; 6 W. R. 87; 44 bl. 
bos, L.C. & lL. Id. 

Annotations :—Mentd, Mutthews vw. G. N. Ny., (1859), 28 
L. J. Ch. 375, Corry v. Londonderry & Enniskillen Ry. 
(1860), 29 Beav. 263; Gregory v. Patchett (1864), 33 
Boav. 595 ; Le London India Rubber Co. (18607~-68), Le It. 
5 Mq. 519; Webb wv. Karlo (1875), L. Re. 20 Kq. 556; 
london City, Comrs. of Sewers 7. Gellatly (1876), 3 Ch. D. 
6L0; Allen v. Londonderry & Knnistillen Ky, (1577), 25 
W. RR. 524; Staples v. itastiman Photographic Materials 
Co., LL8¥96) 2 Ch. 303 5 Me Accrington Corpn, Steam Tram. 











11961, Wrathout compensation.J-—Rh., v. 
a (1892), 1 Terr. L. RR. 415, 


PART lV. SECT. 6, SUB-SECT. 2.— 
B. (a). 


1197 i. Clear intention necessary j--- 
Jn order to muke out thut a right con- 
ferred by stutute is to be exercised 
personally, & not by an agent, sou 
must find something in the Act, either 
by way of capress enactment or 
necessary Haipheation, which limits the 
common law right of any person who is 
sur juris to appulnt an agent to act 
on his) behalfi—EHqQur1y, TRUSTY ES, 
Exkcutrors & AGENCY CO., Lrp. v. 
MARSTON, (1908) V. L. RR. 23.~ AUS. 

1197 ii. ——--.)} — COLONIAL SUGAL 
REGINING Co., Iatp. ve MELBOURNE 
HARBOUR TruUsT Comme , [1927] A. C. 
$4383; 98 CLL. 0. 547; (i0e77 Ve Lm. 
150; [1927] Argus L. It. 78.— AUS, 

1197 ni. .}—A right granted by 
wu statute, which docs nof in express 
terms derogate fiom the rights of 
others, cannot be held to have done so 
by implication. —- CoLUmMBiA — RIVER 
LUMBER Co, v. YUILL (1592), 2 B.C. 
237,—CAN, 

1197 iv. -—-- .]~-Where tho ct. held 
that the words of a statute were insul- 
ficient. to confer the right of appeal in 
certain cases, & the legislature, by an 
amending Act, extended the right of ap- 
pea], but by a subsequent Act repealed 
the provision extending the right, & 
substituted one which, in effect, was 
an re-enuotment of the statute which 
had been the subject of judicial inter- 
protation :--Z7eld : it must be assumed 
that the Legislature did this, Intending 
that the lattor Act. should receive an 
interpretation similar to that accurded 
to its predocessur by tho ct.—-HALIFAX 





PioT Comer. t. FARQUHAR (1894), 26 
N.S. I. (1d it. & G.) 333.— CAN, 

1197 v. ——.}-—-If a statute gives o 
new remedy for a right for which wu 
common Jaw remedy exists, the 
existing remedy is not taken away 
without clear language to that effect.-—- 
CAMPBETL ¢. LLALVERSON (Sask ), 
(1919] 3 W. W. Ro 657.—CAN. 

1197 vi. —-~- J—An Act should not 
be construcd as mtended to empower a 
poe body, such as the Board of Public 

Itility Comrs., to disregard the obliga- 
tion of contracts without clear 
expression to that effect.— Re PUBTtO 
Urinvnns ACT, NORTHERN ALBERTA 
Naturan Gis DiveLOPMENT Co., LTD, 
en Cipry or Epmontron, [1920] 1 
W. W. 2. 31: 60 DD. i. R. 2063; 15 
Alta. lL. Kt. 416.—CAN. 

1197 vii. -}—-Where the law is 
altered winte a st is pending, the 
law as it exists when the action was 
commenced must decide the rights of 
the parties, unless the Legislature. by 
the language used, shows a Glear 
intention to vary the mutual relations 
of such parties.—GUJARAT TRADING 
Co., Lrp, «a. TRIKAMJI VELII & Co. 
(1866), 3 Bom. O. C, 4.— IND. 

1197 vai. -/—Where the applica- 
tion of the provisions of an amending 
Act makes il impossible to exercivo 
a vested right of suit, the Act should 
be construed as not being applicable 
to such cases.—GOPESHWAR PAL 
JIBAN CHANDRA CHANDRA (1914), 
I. L. R, 41 Cale. 1125.—--IND. 

1187 ix. .}—In order to make out 
that a right conferred by statute is to be 
exercised personally & not by an agent, 
there must be soinething in the Act, 
either by way of express cnactment 
or necessary implication which limits 
the common law right of any person 














who is sui furs to appoint an agent to 
act on his behalf.—Mangniu Bitar 
KHATAW v. JAMAL BROTHERS (1125), 
lL. R. 5 Ran. 483.-—-IND. 

1197 x. -}—Clear & expheit words 
aro requisite in an Act of Parhameut 
to deprive a subject of a common law 
night.---BROPHY pvp, WARD (1809), 33 
LL. T. O.S. 292.--—IR. 

1197 x1. —-- .]-—Where 3t is intouded 
to place a burden upon the public by 
statute, this must be done in clear & 
nnambiguous torms.-—SHEA 1. RYAN 
(1905), 9 Nfld. L. lt. 116.—NFLD. 

1197 xix. —-—.]}-—A statute to tahoe 
away a vested right given by a former 
statute must do so by express enact- 
ment or irresistible inference.—ALLAN v, 
CAREW (1596), 14 N. Z. L. 18. 569.—N.Z, 

1197 xin. —-—.]—I cannot oereoe to 
the doctrine that we are bound to adopt 
such a construction as would involve 
tho least possible interference with 
private rights. Such a doctrine would 
perhaps not be out of place where the 
private rights of cue or more persons 
are tirer.cred with for the private 
benefit of others, «+> 1 Buch u case 
it would be quite reasonuble to presumo 
that the Legislature desired to limit 
the interference within the narrowest 
limits. But where the sole object of 
the interference is to benctit the public, 

the same prosumption would not 
necessarily exist (pE VILLIERS, C.J.).— 
STELLENBOSCH DIVISIONAL COUNCIL U. 
MYBURGH (1887), 58. C. 8,—S. AF. 

1197 xiv. -]}—In interpreting a 
statute the ct. will not presume that 
the Legislature intended to curtail 
the rights of citizens, but if the langu- 
age be clear & unequivocal, the ct. will 
give effect to it, although the liberty 
of the subject be curtailed thereby.— 
Sopuarv. H., (1911) T.P.D.52. —-S. AF, 
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Sect. 6.—LEffect on existing rights: Sub-sect. 2, B. 
(a) & (8).] 


Co., {1909) 2 Ch. 40; Will v. United Lankat Plantation 
Co., [1912] 2 Ch. 571; Re Wakley, Wakley v. Vachell, 
[1920] 2 Ch. 205. 

1201. .|—Where it is contended that a 
statute affects an existing right, it must be shown 
not only that the words of the statute are sufficient 
to embrace it, but that the intention to affect it 
is clearly expressecd.—CARTER v. CROPLEY (1857), 
8 De G. M. & G. 680; 26 L. J. Ch. 246; 28 L. T. 
O. S. 347; 21 J. P. 185; 3 Jur. N.S. 171; 5 
W.R,. 248; 44 E.R. 552, L. JT. 

Annotations :—Reid. A.-G. v. Draper’s Co. (1858), 4 Drew. 
299, Mentd. Ze Hayle's Estute (1862), 31 Beav, 139. 
1202, -|—-Enactments which effect the 

future rights of parties are to be construed as 

applicable to future & not past transactions, unless 
there is a clear intention expressed that they shall 
also be applicable to past transactions . . . unless 
there is something in the language strongly 
pointing to a contrary conclusion, we ought 
certainly to read the whole clause as either pros- 
pective or retrospective. An exception is some- 
thing taken out of what has gone before, & if what. 
has gone before was retrospective only it would 
almost follow that that which is excepted is the 

same (CLEASRY, B.).— WESTBURY-ON-SEVERN U. 

BARROW-IN-FURNESS (1878), 3 Ix. D. 883; 47 

L. J. M. C. 79; 38 L. T. 315; 42 J. P. 152; 26 

W. R. 372. 

annotations :-—Reld. Tenterden Union v. St Mary, Islington 
Union (1878), 47 I. J. M. C. 81; Hereford Union v. 

Warwick Union (1879), 48 L. J M. C. 11£; Bath_Union 


v Berwick-upon-T'weed Union, [1892] 1 Q. B. 731. Mentd. 
ema Union v, Bridgnorth Union (1882), 52 L. J. M. C. 








1203. — ~~ .]—The canon of construction applic- 
able to such a statute 1s that it inust not be deemed 
to take away or cxtinguish the right of resp. co., 
unless it appear, by express words, or by plain 
implication, that it was the intention of the 
legislature to do so. In order to take away the 
right it is not sufficient to show that the thing 
sanctioned by the Act, if done, will of sheer 
physica] necessity put an end to the right, it must 
also be shown that the legislature have authorised 
the thing to be done at all events, & irrespective 
of its possible interference with existing rights 
(per CUR.).---WESTERN COUNTIES Ry. Co. v. 
WINDSOR & ANNAPOLIS Ry. Co. (1882), 7 App. 
Cas.178; 51L.3.P.C.48; 46 L. T. 351, BP. C. 
Annotations :—Apld. Public Works Comr., Cape Colony 

v. Logan, [1903] A. C. 355 ; Central Control Board, Liquor 

Traffic v. Cannon Brewery Co., [1919] A. C. 7443 Zte Ils 

& Ruislip-Northwood U. D. C., (1920) 1K. B. 343. Refd. 

exchange Bank of Canada v. It. (1886), 11 App. Cas. 157 ; 

Slatterv v. Naylor (1888), 13 App. Cas. 446; Re New 

ial Co. & Metropolitan Water Board (1904), 68 J. VP. 

329, 


1204. —— .J—1t is a well-known principle of 
law on the construction of Acts of Parliament & 
especially when the rights & labilities of persons 
are altered thereby that they are not to have a 
retrospective operation, unless it is expressly so 
stated (Fry J.).—HICKSON v. DARLOW (1883), 23 
Ch. D. 690 48 L. T. 4493 52 L. ff. Ch. 4535 31 


W.R. 361 on appeal, 23 Ch. D. at p. 603, C. A. 
Annotations Distd. Blackburn Corpn. v. Micklethwait 
(1886), 541. VT. 539.  Refd. Rte Athhunney, Ez p. Wilson, 


{1898} 2 QW. B. 547. Mentd. kz p. Cotton (1883), 49 L. P. 
52; Brewer v. Square, [1892] 2 Ch. 111. 


1205. ———.]—ALLHUSEN v. BROOKING, No. 1196, 
ante. 

1206, -~--— .]-—TURNBULL v. FoRMAN, No. 1135, 
ante. 

1207. —---.]---In the construction of statutes, 


you must not construe the words so as to take 
away rights which already existed before the 
statute was passed, unless you have plain words 


STATUTES. 


which indicate that such was the intention of the 

legislature (BOWEN, L.J.).—Re Cuno, MANSFIELD 

v. MANSFIELD (1889), 48 Ch. D. 12; 62 L. T. 15, 

C. A. 

Annotations :—Apld. Lee v. Hawtry, [1898] P. 63; Banister 
v. Thompson, [1908] P. 362. Refd. Jte Drummond & 
Davies’ Contract, [1891] 1 Ch. 524; St. Michael Bassi- 
shaw (Rector & Churchwardens) v. Parishioners of Same, 
11893] P. 233; It.» Dibden, [1910] P. 57. 

1208. .J— It is a well-recognised principle 
in the construction of statutes that they operate 
only on cases & facts which come into existence 
after the statutes were passed, unless a retro- 
spective effect is clearly intended. | ; 

This principle of construction is especially 
applicable when the enactment to which a retro- 
spective effect is sought to be given would pte- 
judicially affect vested rights or the legal character 
of past transactions. It need not be penal in the 
sense of punishment. ; 

Every statute, 1t has been said, which takes away 
or impairs vested rights acquired under existing 
laws, or ercates a new obligation, or imposes a 
new duty, or attaches a new disability in respect 
of transactions already past, must be presumed to 
be intended not to have a retrospective effect 
(Loves, L.J.).--e PULBOROUGH PanrisH Scilool 
Boarp ELECTION, BOURKE v. Nurt, [1894] 1 Q. B. 
725; 6314. 0.Q. 2B. 497; 70 L. T. 689; 58 5. P. 
5723; 42 WLR. 388; LOT. L. R. 319; 38 Sol. Jo. 
327: 1 Mans. 172; 9 BR. 895, C. A. 

Annotations :-—Distd. Lane v. Lane, [1896] P. 133. Reld. 
Ii. uv. Customs & Excise Comrs , [1928] A. C, 402, 

1209. ----~.]—1 see nothing in the statutes to 
interfere with, or preyudice, his legal rights. Very 
clear words would be required to support the con- 
tention that legal mghts have been swept away 
without compensation (LORD ASHBOURNE). - 
BRADFORD Coren. v. PICKLES, [1895] A. C. 587 5 
641. J. Ch. 7593 73 1.7. 853; 60 J.P. 383 41 
W. R190; 11 T. LR. 5553 11 R. 286, Hb. 
atnnotations .---Mentd. Cochrane v. Smith (1895), 12 T. 1. 1. 

783) Flood v, Juckson, [1895] 2 Q. BB. 21, HKradford v. 

Kastbourne Corpn. (1896), 60 J. P. 50t: Murray 2. 

Epsom L. B. (1896), 46 W. R185 Pitts v. George (1396), 

66L. J. Ch. 1s Allene. Flood, {T898] A.C. 1s Jordeson a. 

Sutton, Southeoates & Mrvpvol Gas Co., LL8SV9} 2 Ch. BLT 5 

Mostyn v. Atherton (1509), O8 1. J. Ch. 629; Quinn uw. 

Leathem, [1901], A, C. 495, Husey oe. London Mlectric 

Supply Corpn., (1902) 1 Ch. 411, Fitzroy v. Cave, [1905] 

2K. B. 36! Salt Onion +. Broinnuer, Mond, j19060)] 2 kK. 33. 

8225 english vw. Metropolitan Water Bourd, [1907] 1 K. B. 

5883 Pratt v. British Medical Assoen., (1919) 1 kK. B. 24h; 

Ware & De Freville v. Motor Trade Assocn , [1921] 3 

K. LB. 40. 

1210. -—According to a well-recognised 
rule on the construction of statutes an alteration in 
respect of private rights cannot be cffected by 
statute unless made m plain & unambiguous 








language (DOR. TRisTRAM).-—-LEE v. LLAWTREY, 
[1898] BP. 63. 
1211. —-—.|- Jf it had been intended to alter 


the law as established by those decisions, I should 
have expected to find a clear expression of that 
intention (COLMINS, JuJ.).—BuRGE v. ASHLEY & 
SmitTi, Ivrp., [1900 1 Q. B. 74t; BOT. SF. Q. B. 
588; 821. 7. 518 48 W. R. 488; 167. LR. 
263, C. A. 

Annotations :—Mentd. Shoolbred v. Roberts (1900), 83 L. I’. 

37; Saffrey v. Mayer, [1901] 1 K. 3. 11. 

1212. —-——.|—It is a sound canon of construction 
that an intention to take away property without 
compensation should not be imputed to a lugisla- 
ture unless it be expressed in unequivocal ternis.— 
PuBLIC WorkKS Comr. (CAPE Colony) v. LOGAN, 
[1903] A. C. 3855; 72 L. J.P. OC. O13 sub nom. 
Smart (PUBLIC Works ComR.) v. LOGAN, 88 L, ’. 
779, P. Cc. 

Annotations :—Apld. Union of South Africu (Minister of lys. 

& Harbours) v. Simmer & Jack Proprictary Mines, [1918] 


A. C. 591; Central Control] Board (Liquor Traftic) v. 
Cannon Brewery Co., [1919] A. C, 744. Consd. Re Ellis 





Part IV.—OPERATION. 


& Ruislip-Northwood U. C., {1920 

Fenwick v. R.,(1927]1 K.B. 458. 19 

1 K. B. 21; Newcastle Breweries v. R., [1920] 1 K. B. 

854; Commonwealth of Australia v. Hazeldell, [1921] 

2A. C. 373. 

1213 ——.]—It is a well established rule of 
construction of statutes that you must not con- 
strue words so as to take away statutory rights 
which existed before the enactment containing 
the words in question was passed, unless the words 
plainly indicate the intention of the legislature to 
take away such rights (Sir Lewis D1spin).— 
BANISTER v. THOMPSON, [1908] P. 362; 24 'T. L. R. 
841; subsequent proceedings, sub nom. THOMPSON 
v. DIBDIN, [1912] A. C. 533, H. L. 

Annotation :— Refd. R. v. Dibdin, [1910] P. 57. 


1214. -|—It is a proposition founded in 
common sense that, where vested rights have 
already accrued, & legislation is passed which use 
words expressive of futurity, such as ‘ shall” 
or “shall not,” which primd facie would appear 
to be meant to be applicable to future cases, it is 
not. to be construed restrospectively so as to affect 
those vested rights, unless terms are used which 
clearly compel the ct. to give it that construction. 
This is only to impute common sense to the legisla- 
ture; any reasonable person would say that clear 
terms ought to be used, if it is intended to divest 
a vested right (VAUGHAN WiritaMms, L.J.).— 
SMITHIES v. NATIONAL ASSOCN. OF OPERATIVE 
PLASTERERS, [1909] 1 K. B. 310; 78 L. J. K. B. 
259; 1007.. T. 172; 25 'T. L. R. 205, C. A. 
Annotations :—Refd. Beadlng v. Goll (1922), 39 'T. TH. 1. 128 3 

Bowling v. Camp (1922), 128 L. T. $42; Brookes v. 

Brown (1922), 39 UT. Lb. R. 33 Henshall v. Porter, {1923] 

2 K. B. 193. Mentd. Gozncy v. Bristol, ete. Trade & 

Provident Soc., [1909] 1 kK. B. 901; > Long v. Smithson 

(1918), 88 L J. K. B. 223; Pratt v Britwh Medical 

Assocn., [1919] 1 K. B. 244. 

1215. ——.|—-Re Boatren, No. 55, ante. 

1216. »|—- GLOUCESTER UNION v. WOOLWICH 
Union, No. 1080, ante. 

1217. -j-—An intention to take away the 
property of a subject without giving to him a legal 
right to compensation, for the loss of it is not to be 
imputed to the legislature unless that intention 
is expressed in unequivocal terms (LORD ATKINSON). 
—CENTRAL CONTROL Boarp {Liquor TRAFFIC) 
v. CANNON Brewery Co., Lrn., [1919] A. C. 744 ; 
88 I. J. Ch. 464; 121 L. T. 861: 83 3. P. 261; 
30° T. L. R. 5525 17 L. G@. R. 569, UW. Ls) affa. 
S. ©. sub nom. CANNON BREWERY Co. v. CENTRAL 
CONTROL BoaRD (LIQUOR TRAFFIC), [1918] 2 Ch. 
101, C. A. 


Annotations -—Apld. Robinson v. R., [1921] 3 K. B. 183. 
Consd. Aksionairnoye Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 532: Federated Coal & Shipping Co. v. 
R., [1922] 2 K. B. 42. Refd. France Fenwick v. I., [1927] 


1K, B. 343: France 
afd. Ize Boaler, 15) 














1K. B. 458. Mentd. Rowland v. Air Council (1923), 39 
T. L. R. 228, 
1218. -.|—General or ambiguous words 





should not be used to take away legitimate & 
valuable rights from the subject without com- 
pensation, if they are reasonably capable of being 
construed so as to avoid such a result consistently 
with the general purpose of the transaction (per 
Cur.).—-UNION OF SOUTH AFRICA (MINISTER OF 
Rys. & HARBOURS) v. SIMMER & JACK PROPRIETARY 
Minzs, [1918] A. C. 691; 87 L. J. P. C. 1173; 119 
L. T. 4, P. C. 








1218a. -|—BricGuTMAaNn & Co., LTp. v. TATE, 
No. 1172a, ante. 
1219. .|—Statutes which alter rights or 


create liabilities are never held to be retrospective 


PART IV. SECT. 6, SUB-SECT. 2.— 


1224 i. Suffcie of implication. }— 
A power to tatertore with the ordinary 


J.— VOL. XUII. 


rights of citizens will not be inferred 
in the absence of express grant, unless 
it be necessarily implied as incidental 
to other powers expressly granted or is 
indispensable to repress the mischief 
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unless they contain express words to that effect 
(Avory, J.).—Grocock v. Grocock, [1920] 1 
K.B.1; 88L. J. K. B. 1068; 121 L. T. 466; 83 
- a 185; 26 Cox, C. C. 485; 17 L. G. R. 623, 
Annotation :—Mentd. Colchester v. Peck, [1926] 2 K. B. 


1220. .|—Existing rights are not to be 
deemed to be destroyed by a statute unless there 
be express words or the plainest implication to that 
effect (M‘CAaRDIE, J.).—HENSHALL v. PORTER, 
{1923]2 K. B.193; 92 L. J. K. B. 866; 129 L. T. 
4483; 39 T. L. R. 409; 67 Sol. Jo. 537. 


Annotation :-—Refd. Falcon v. Famous Players Film Co., 
[1926] 1 K. B. 393. 


1221. .]}—A statute shall not be held to 
take away private rights of property without 
compensation unless the intention to do so Is 
expressed in clear & unambiguous terms.— 
COLONIAL SUGAR REFINING Co., Lrp. v. MEL 
BOURNE HARBOUR ‘TRUST Comks., [1927] A. C. 
343; 96L. J.P. C. 74; 1386 L. fT. 700, P. C. 

1222. Onus of proof of intention.|—On those 
who seek to establish that the legislature intended 
to take away the private rights of dividuals, lies 
the burden of showing that such an intention 
appears by express words or necessary implica- 
tion.—METROPOLITAN ASYLUM District v. HILu 
(1881), 6 App. Cas. 193; 50 L. J. Q. B. 353; 44 
L. T. 653; 45 J. P. 664; 20 W. R. 617, H. L. 
Annotations -—Consd. L. B. & S.C. Ry. v. Truman (1885), 

J1 App. Cas. 45, pid. A.-G. 1 Dorchester Corpn. 

(1906), 94 L LT. 682; Hanley v. Edinburgh Corpn. (1913). 

77 J. P. 233. Refd. Dixon vr. Metropolitan Board of 

Works (1881), 7 Q. B. D. 418; Lea Conservancy Board v. 

Hertford Corpn. (1881), 48 J. P. 628; Enunow v, G. BE. Ry. 

(1885), 1 T. 1. R. 519; Gas Light & Coke Co v. St. Mary 

Abbott’s, Kensington Vestry (1485), 15 Q B.D. 1% 

Truman v. L. B.& S.C My (1885), 29 Ch. ). 89; Goolden 

v. Thames Conservat ors (1887), 4 I. T.. Lt. 187; M' Murray 

v. Cudwell (1880), 6 T. L. &. 763 National Telephone Co. 

v, Baker, [1893] 2 Ch. 186; Rapier v. London Tram. Co., 

[1893] 2 Ch. 588; Jordeson v. Sutton, Southcoates & 

Drypool Gus Co., [1898) 2 Ch. 614; Canadian Pucifio 

Ry. v. Parke, [1899] A. C. 535; Goldberg v. Liverpool 

Corpn. (1900), 82 L. T. 362, Kast Fremantle Corpn. v. 

Annols, (1902) A. C. 213; East London Ry, v. Thames 

Conservators (1904), 68 J. P. 302; Re New River Co. & 

Metropolitan Water Board (1904), 63 J.P. 329; Demerara 

Electric Co. v. White, [1907] A. C. 330; Metropolitan 

Water Board v. Solomon, [1908] 2 Ch. 214 _Price’s Patent 

Candle Co. v. L. C. C., (1908) 2 Ch. 526, Mentd. Vernon 

v. St. James, Westminster Vestry (1880), 16 Ch. D. 449; 

Jee Catheart, [1893] 1 Ch. 466, A.-G. vw. Nottingham 

Corpn., [1904] 1 Ch. 673; Campbell v. Pollak, [1927] 

A. C. 732. 








intention.) —- 


1223. Sufficiency of proof of 
WINDSOR & 


WESTERN CouNTIES Ry. Co. ev. 
ANNAPOLIS Ry. Co., No. 1208, ante. 


(b) By Inference or Implication. 


1224. Sufficiency of implication.] — WESTERN 
Counties Ry. Co. v. WINDSOR & ANNAPOLIS Ky. 
Co., No. 1203, anle. 

1225. To prejudice liberty of subject.]— 
No inference from a statute designed in favour of 
the liberty of the subject, to the prejudice of that 
liberty.—CROWLEY’sS CasE (1818), 2 Swan. 1; 
Buck. 264; 36 FB. R. 514. 


Annotations -—Mentd. Re Leak (1829), 3 Y. & J. 46: Re 
Venables, Er p. Bardweli (1834), Coop. temp. Brough. 440 ; 
Watson’sa Caso (1839), 9 Ad. & El. 731; Jte Martin (1847), 
16 L. J. Bey. 6; fe Belson (1850), 7 Moo. P, C. C. 114; 
Kshugbayi Eleko v. Nigeria Government Administering 
Oticer, [1928] A. C. 459. 


1226. —-—.]|—-HENSHALL v. PortTrER, No. 1220, 
ante. 





contemplated & advance the remedy 
ven.—Somu PILLAl v. MAYAVARAM 
LUNICIPAL CoUNcIn (1905), I. L. BR. 
28 Mad. 520.—IND. 


Z 
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sub-secis. 3 & 4.) mee m 


1227. Construction otherwise leading to 
absurdity or inconsistency.|—Re ATHLUMNEY, 
Lx p. WILSON, No. 1191, ante. 

1228. —— -——.|—GLOUCESTER 
Wootwicu Union, No. 1086, ante. 








UNION vw. 


Sunb-sect. 3.—Riaurs oF ACTION. 

1229. Presumption against interference.] 
MORE v. SHUTER, No. 297, ante. 

1230. Intention to interfere must be clearly ex- 
pressed.} — Clear & unambiguous words are 
necessary to give a retrospective effect to an Act 
of Parliament, so as to deprive a party of a vested 
right of act.—MarsH v. tiecins (1850), 9 C. B. 
551; 1L.M. & P. 258; 19 L. J.C. P. 297; 15 
L. T. O. 8.113; 137 E. R. 1007. 


Annotations :—Consd. M'Kenzie v. Sligo & Shannon Ry. 
(1852), 21 L. J. Q. B. 380. Reld. H. ». Vino (1875), L. te 


GIL- 





10 ; D. ‘ A 
ee ears Mentd. Waugh v. Middleton (1853), 8 
1231. -]~—In dealing with Acts of Parlia- 


ment which have the effect of taking away rights 
of action, we ought not to construe them as having 
& retrospective operation, unless it appears clearly 
that such was the intention of the Legislature ; 
but the case is different where the Act merely 
regulates practice & procedure (CHANNELL, B.).— 
WRIGHT v. HALE (1860); 6 H. & N. 227; 30 
L. J. Bx. 40; 3 L. T. 444; 6 Jur. N. 8. 1212; 
9 W. R. 157; 158 B. R. 94. 

Annotations :—Consd. A.-G. v. Sillem (1864), 10 H. L. Cas, 


705. Apld. Kimbray v. Draper (1868). L. Rk. 3 Q. B. 160; 
Singer v. Hasson (1884), 50 L. T. 326; ''he Ydun, [1899) 


P. 236. Consd. Re A Debtor (No. 99 of 1928) (1928), 97 
L. J. Ch. 250. Refd. Thistleton v. Frewer (1861), 31 
L. J. Ex. 230; 


Rathbone v. Munn (rege). 9B. & 8. 708; 
A.-G. v. Theobald (1890), 24 Q. B. BD. 557; HK. v. South- 
ammpton Income Tax Comrs , lr p. Singer, [1916] 2 K. LB. 
240; Bowling rv. Camp (192%), 128 L. T. 342. 


1232. -|—-It follows of necessity that, con- 
sistently with every rule by which these Acts of 
Parliament ought to be interpreted, especially 
the rule that they should be so interpreted as in 
no respect to interfere with or prejudice a clear 
private right or title, unless that private right or 
title is taken away per directum, the right of action 
under the covenant remains unaffected (Lorn 
WESTBURY, (.).—WALSH wv. SECRETARY OF STATE 
FOR INDIA (1863), 10 H. L. Cas. 367 ; 2 New Rep. 
339; 32 L. J. Ch. 585; 8 L. T. 839; 9 Jur. N.S, 
757; 11 W. R. 8238; 11 E.R. 1068, H. L. 


Annotations :—Mentd, Grant v. Secretary of State for India 
(1877), 2 C. PB. D. 445; Re Randell, Kandell v. Dixon 
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1230 i. Intention to interfere must be 
clearly expressed. |—-16 Vict. c. 180, is not 


1280 v. 


-.--Where the law is 
altered while a suit is pending, the 
Taw as it exists when the action was 


STATUTES. 


Gree); 38 Ch. D. 213; Borland’s Trustee v. Steel, [1901 
Ch. 279; 8S. E. mF vo. Associated Portland Cemen 

Manufacturers (1900), Ltd., [1910) 1 Ch. 12. 

1233. .|—In the absence of anything in the 
Act to show that it is to have a retrospective 
operation it cannot be so construed as to have the 
effect of altering the law applicable ... down to 
the time when the present action was brought 
(DENMAN, J.).—LEeEDs BANK v. WALKER (1883), 
11Q. B.D. 84; 62 L. J. Q. B. 590; 47 J. P. 602. 


Annotations :—Refd. Bowling v. Camp (1922), 128 L. T. 342 ; 
Woollatt v. Stanley (1928), 138 L. T. 620. Mentd. lnoperiai 
Bank of Canada v. Bank of Hamilton, [1903] A. C. 49. 


1234. —-—.]—It would be altogether contrary to 
principle to hold that the statute had a retrospective 
operation so as to take away a vested cause of 
action unless the language clearly compels us to 
do so (MATTHEW, J.).—KNiaut v. LEE, as reported 
in [1893] 1 Q. B. 41; 62 L. J. Q. B, 28; 57 J. P. 
117; 9. L. R. 23. 
aunanens :—Consd. Bowling v. Camp (1922), 128 L. T. 342. 


efd. West v. Gwynne, (1911] 2 Ch. 1. Mentd. Henshall 
vy. Porter, {1923] 2 K. B. 193. 


1235. Pending action.|—-Where the law is 
altered by statute, pending an action, the law as it 
existed when the action was commenced must 
decide the rights of the parties unless the legisla- 
ture, by the language used, show a clear intention 
to vary the mutual relation of such parties.— 
Hircucock v. Way (1837), 6 Ad. & El, 9433 2 
Nev. & P. K. B. 72; Will. Woll. & Dav. 491; 
6L. J. K. B. 215; 112 HE. R. 360. 

Annotations :— Reid. Marsh v. Higgins (1850), 19 L. J.C. P. 
297, Ansdel] v. Ansdell (1880), 6 P. D. 138; Bowling v. 
Camp (1922), 128 L. T. 342. 

1236, ———.|—Itis a general rule that when 
the legislature alters the rights of parties by taking 
away or conferring any right of action, its enact- 
ments, unless in express terms they apply to 

ending actions, do not affect them (JESSEL, 

.R.).—Re JosEPH SucnE & Co., Lrb. (1875), 1 
Ch. D. 48; 45 L. J. Ch. 12; 38 L. T. 7743 sub 
nom. Re JosErH Sucnu & Co., Lrv., La p. 
NATIONAL BANkK, 24 W. R. 184. 


annotations :—-Refd. Re Athlumney, J¢c p. Wilson, [1898] 
2 Q,. B. 547; Re Waverley Type Writer, D’EKxterre v. 
Waverley Type Writer, (1808) 1 Ch. 699; Re Cullwick, 
1918} 1 K. B. 646; Bowling v. Camp (1922), 128 L. T. 
42; Re Clemmons Aluminium (1924), 94 L. J. K. B. 487; 
Costello v. Brown (1924), 94 L. J. K. B. 220; Re Snow- 
down Colliery Co., South Kastern Coalfield Ixtenslon Co. 
v. Snowdown Colliery Co. (1925), 94 L. J. Ch. 305, 


1237. -|—(1) The words are of a 
declaratory character declaring that... the 
former Act should be construcd as prescribed by 
the later Act (HAWKINS, J.). 

(2) It certainly was considered in many cases 

















be imputed to the Legislature in any 
case unless it be oxpressed in un- 
equivocal terms -——-GOPESHWAR Pas 


retrospective 40 as to make the notice 
of action required by it) applicable to 
causes of action accrued before tho Act, 
or to compel the party injured to sue 
in case, & not in trespass.—CUSICK v. 
ore (1854), 11 . Cc R. 509.— 


1230 ii. .)-—-29 & 30 Vict. c. 10, 
8. 5, had not a pa un bene operation, 
80 as to chable a bank to recover upon 
usurious notes given before it was 
passed.—COMMERCIAL BANK OF CANADA 
v. HARRIS (1867), 26 U. CG RR. 594.—- 
CAN. 

1230 iil, ———.]—PENMAN v. WINNI- 
rec E.ectric Ry Co., (192413 D. . R. 








345; [1924] 2 W. W. RR. 587: 29 
Can. Ry. Cas. 429; 34 Man. L. R. 
282.—CAN. 

1230 iv. A right of action fs 


not taken away by a change in the law, 
uniess by express cnactmont.—FRamMJ1 
BoMANJTv. HonmMass1 BaRJORII (1866), 
3 Bom. O. C. 49.— IND. 


commenced must decide the rights of 
the parties, unless the Leglslature, by 
the language used, shows a clear 
iutention to vary the mutual relations 
of such partics.—CGuUsJARAT ‘TRADING 
Co., Lp. v. TRIKAMJI Vital & Co. 
(1866), 3 Bom. O. C. 45.—IND. 

1230 vi. An Act of Limitation 
being restrictive of the ordinary right 
to take Iegal proceedings must, where 
its language is arnbiguous, be construed 
strictly, i.e. in favour of the right to 
proceed.—-UMIASHANKAR LAKIMIRAM 
v, CHHOTALAL VAJERAM (1875), 1. L. RR. 
1 Bom. 19.—IND. 

1230 vii. .)--Where the applica- 
tion of the provisiona of an amending 
Act. makes it impossible to exercise a 
vested right of euit, the Act should be 
construed as not being applicable to 
such cases. Though procedure may 
be regulated by au Act for the time 
being in force, stil] the intention to 
take away a vested right without 
compensation or any saving, is not to 








v. JIBAN CHANDRA CHANDRA (1914), 
1. L. 2. 41 Cale. 1125.—IND, 

1230 viii, -——-.}—A Stat. Limitations 
coming into force at its passing will 
not defeat procoedings already pending, 
tinless there is an express provision to 
that elfect.-—J2e PUBLIC WORKS AOCTa, 
1876 & 1880, WILKIN's Clam (1881), 
1N. ZL. R. 4 (8. C.}.—N.Z. 

1230 ix. -}+~Where there {gs a 
right to prosecute an application, & the 
right is, by a xection of the Act which 
creates it, made subject to a mit of 
time which may bo extended as 
provided, a section of a subsequent 
Act repealing the  first-mentioned 
section, & reducing the limit of time & 
power of extension, would, if construed 
as applying to pending applications, 
be an interference with existi rights 
within the meaning of the rule that 
there is a presumption against any 
such interference.—FaLVRY v. TRE- 
GOWETH (1897), 16 N, Z, . R. 341.— 
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that where a person had commenced an action he 
had a vested right, & that any subsequent statute 
ought not to be construed as retro-active so as 
to alter that right. That is not an invariable 
rule & it does not apply if the language of the 
statute is clear & express (POLLOCK, B.).—A.-G. v. 
THEOBALD (1890), 24 Q. B. D. 557; 62 L. T. 768; 
38 W. R. 527. 


Annotations :—Generally, Refd. Youn 
ia 469; Re Love 


1238. - -|—Before you can say that an 
Act of Parliament prevents a person who is 
aggrieved from having recourse to the ordinary 
remedies open to the subjects of the country in 
general, you must find some negative words, or 
some clear & distinct enactment to that effect 
(Linpiey, L.J.).—Barry Ry. Co. v. Tarr VALE 
Ry. Co., [1895] 1 Ch. 128; 64 L. J. Ch. 230; 71 
L. T. 688; 43 W. R. 372, 0. A. 

Anatol :—Mentd. Davis v. Taff Vale Ry., [1895] A. C. 

a . 


1239. ----- -——.])— RR. v.  SourHampron 
ENON Tax Comrs., Hx p. SINGER, No. 1160, 
ante. 

1240. Right of appeal.}|—CoLoNIAL 
Sugan REFINING Co, v. Irving, No. 1168, ante. 

1241. --— Act passed pending appeals.] ~- 
Though the Act was passed after the judgments 
both of the county ct. judge & of the Div. Ct. 
IT think we must determine this appeal in accord- 
ance with its provisions (ATKIN, J..J.).—STOVIN 
v. Farrprass (1919), 88 L. J. K. B. 1004; 121 
Ge Teas. BS dP. 2A BoE da T0582 19 
L. GQ. R. 584, CG. A. 

Annotations -~—-Consd. Green-Price ». Webb (1919), 89 L. J. 
K. B. 216. Refd. Landrigan v. Simons, [1924] 1 K. B. 
509, Mentd. Hunt v. Buss (1919), 49 L. J. K. B. 174; 
Price v, Pritchard (1919), 89 L. J. K. B, 162; Stephens v. 
Tatham (1919), 83 J. PB. Jo 567, Vernon Investment 
Assocn. v. Welch (1919), 35 T. L. R. 511; Robinson v, 
., (1921) 3 K. B. 183. 

1242. ----- --—-.]—We are of opinion that 
although the Act was not passed until after the 
hearing before the county ct. judge still as it was 
in force at the hearing of the appeal it is applicable 
to the appeal (ver Cun.).—LANDRIGAN v. SIMONS, 
[1924} 1 kK. B. 509; 938 L. J. K. B. 318; 130 L. T. 
iat ; 40T, LR. 244; 68 Sol. Jo. 387; 22 L. G. R. 


g v. Adams, [1898 
& Collard’s Contract, (1907) 1 ch. 











Sub-sEcT. 4.—RiGHTS OF OWNERSHIP. 
1243. Presumption in favour of private property.| 
—(1) They who enter in such cases must clearly 
show their authority, & if the words of the statute 
on which they rely be ambiguous, every presump- 
tion is to be made against the co. & in favour of 
private property (BEST, C.J.). 

(2) It is a wise rule in the construction of private 
Acts of Parliament that they should be construed 
strictly (PARK, J.).—ScALEs », PICKERING (1828), 
4 Bing. 448; 1 Moo. & P.195; 6L. 3.0.5.0. P 





53; 130 H.R. 840. 
1244. -]—Ambiguous words in an Act of 
12411.-——- dct passed pending 


appeal. J—DONEGANI v. | DONEGANI 
(1835), C. R. 1 A. C. 50.— CAN. 


1241 ii, -—~—- ———.]—Ite GILLESPIE & 


struction.—A 





vidual rights should have a strict con- 
G.ov. WAVERLEY GOLD 
Atle Co. (1902), 35 N.S. R. 192.—- 
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Parliament, authorising a public co. to take land 
by compulsory process, are to be construed against 
the co. & in favour of private property.— WEBB v. 
MANCHESTER & LEEDS Ry. Co. (1839), 4 My. 
a 116; 1 Ry. & Can. Cas. 576; 41 TE. R. 46, 
‘Annotations :-—Apld. Simpson v. South Staffordshire Water- 
works Co. (1865), 6 New Hep. 184. Refd. Gray v. Liver- 
pool & Bury Ry. (1846), 4 Ry. & Can. Cas, 235 ; Bontinck 
v. Norfolk Estuary Co. (1856), 3 Jur. N. 8, 204; Lamb v. 
North London Ry. (1869), 4 Ch. App. 42823 Dowling v. 
Pontypool, Cacrleon & Newport Ry. (1874), L. IR. 18 q: 
714. entd. Tawney v. Lynn & Ky Ry. (1874), 4 Ry. 
Can, Cas. 615; Stamps v. Birmingham, Wolverhampton 
& Stour Valley Ry. (1848), 7 Hare, 251; Selby v. Colne 
Valloy & Halstead Ry. (1862), 6 L. T. 709. 
1245. .|\—Persons interfering with the 
property of individuals, by virtue of an Act of 
arliament, are strictly ticd down to the limits 
of the powers given by the Act, & they are bound 
to show, clearly & distinctly, that they are 
empowered by the Act to do what they propose 
to do.—OLDAKER v. Hunt (1854), 19 Beav. 485 ; 
52 HW. R. 439; on appeul (1855), 6 De G. M. & G, 





376, L. JJ. 

1246, ----.}—Hoveu v. Winpbus, No. 1188, 
ante. 

1247. ----- Unless contrary intention clearly 


expressed.|—-I should myself agree with the con- 
tention of counsel for appits. that where you have 
ambiguous language used in an Act of Parliament 
... the ct. would ordinarily give a restmeted 
meaning to the word where the statute is imposing 
greater obligations upon the owner or occupier 
than exist at common law.... But when 
one looks at the language & the scope of the Act 
of Parliament now before us, I cannot myself 
entertain any doubt that Parliament intended to 
impose this obligation upon the owners or occupiers 
of all ground whether made or unmade (LORD 
RxeAvINGa, C.J.).—GabBy v. PALMER (1916), 85 L. J. 


K. B. 1240; 80 J. P. 212; 14 L. G. R. 491, 
D. C. 
1248, —---—--.|— Itisan established rule that a 


statute will not be read as authorising the taking 
of a subject’s goods without payment unless an 
intention to do so be clearly expressed.—NEW- 
CASTLE BREWERIES, Lrp. v. R., [1920] 1 K. B. 
854; 89 L. J. K. B. 3923; 128 L. T. 58; 84 
J.P. 125; 367. L. R. 2786; 18 L. G. R. 781. 

Annotations :—Consd. A.-G. v. De Keyser’s Royal Hotel, 

(1920) A. ©. 508. Refd, Hudson’s Bay Co. v. Maclay 

(1920), 36 T. L. R. 469, France Fenwick ». R., (1927) 1 

K. B. 458. Mentd. Itobinson v. H., [1921] 3 K. B. 183; 

Commercial & Estates Co. of Kgypt r. Board of Trade, 

(1925)1 K B. 271; Newcastlo Browerles v. J. R. Comrs. 

(1927), 137 L. 'T. 426. - 

1249. Strict construction adopted.|—The rights 
thus conferred on the miner are, as regards the 
landowner, of a very onerous character... (&) 
must in my opinion be construed strictly (CocK- 
BURN, O.J.).—WAKE v. REDFEARN (1880), 43 L. T. 
123; 44 J. P. 681, 

Building regulations.|—See Wiguways, Vol. 
XXXVI, pp. 518, 564, Nos. 2202, 2583, 2584 ; 
Pusuic Meantru, Vol. XXXVIIL, pp. 189, 190, 
Nos. 279-283. 


shall coase, the method of inter- 
precision which ought to be adopted 
u to vive effect to the Act exactly so 
far as ita words extend, & no further,— 


TORONTO CoRPN, (1892), 19 A. R. 713. 1249 ii. ——-.}—- EMERSON ». Sxin- KRISTO CHUNDER Dass v. STEEL (1885), 
-—CAN. ( NER (1908), 12 B. C. R. 154. —CAN, I. L. R. 12 Cale, 279.—IND. 
1244111. ——  ——.]}—Couture ». 1249 iii. -}~Where an Act ox- 1249 iv. -}-The common law 


BOUCHARD ue. 1892 ,»218.C. 8. 
281.—CAN, eee . 


Pressly takes awa 
remedy which would otherwise have 


rights of the subject, in respect of the 
enjoyment of his property, are not to 


one particular 
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1249 i. Strict construction adopted. |— 
Acts imposing forfeiture affecting indi- 


beon open for enforcing a right of pro- 
erty, or in any other particular inter- 
eres with proprietary rights, but docs 
not. in express words or by necessary 
implication, declare that those rights 


be trenched upon by «a statute, under 
auch intention is shown by clear words 
or necessary implication.—R. v. Mab- 
LOW UNION GUARDIANS (1860), 12 
I; Cc. L. R. 35.— IR. 
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Sect. 7.—EFFECT ON EXISTING LAW. 
Sun-secrT. 1.—In GENERAL. 

1250. General rule—General law not affected 
without express reference.|—The cencral law of the 
country is not altered or controlled by partial 
legislation made without any special reference to 
it.— DENTON v. MANNERS (LORD) (1858), 25 Beav. 
38; 27L.J.Ch. 199; 30 L. T. 0.8, 314; 22 J.P. 
143; 4 Jur. N.S. 151; 6 W. R. 238; 53 E.R. 
550; on appeal, 2 De G. & J. 675, L. TJ, 
Annotation :—Refd. Burr v. Miller, (1872] W. N. 63. 

1251. -]—If you want to alter the law 
which has lasted for centuries & which is almost 
ingrained in the English constitution... to 
suggest that that is to be dealt with by inference, 
& that you should introduce a new system of law 
without any specific enactment of it, seems to me 
to be perfectly monstrous (Lorp Halspury).— 
Leactt v, R., [1912] A. C. 305; sub nom. Leaca v. 
Pouruic Prosecutions Director, 81 L. J. K. B. 
616; 106 LL. T. 281; 76 J. P. 203; 56 Sol. Jo. 
342; 22 Cox, C. 0. 721; 7 Cr. App. Rep. 158, 
IT. L. 3 revsg. S.C. sub nom. R. v. ACASTER, R. v. 
Lracn, [1912] 1K, B. 488, C. CG. A. 


Annotation :—Mentd. Director of Pubhc Prosecutions +v. 
Blady (1912), 28 T. L. R. 193, 


1252. Existing law different from what supposed by 
legislature—Whether implication of statute opera- 
tive as negation of existence.|—The enactment is 
no doubt entitled to great weight as evidence of 
the law but it is by no means conclusive ; & when 
the existing law is shown to be different from that 
which the Legislature supposed it to be, the 
implication arising from the statute cannot 
operate as a negation of its existence (per Cur.).— 
Mortitwo, Marcu & Co. ». Court or Warps 
(1872), 1. R. 4 VP. C. 4193 9 Moo. P. CL. CG. N.S. 
214; 17 E.R. 495, P. ©. 

Annotations .—Consd. Pooloy v. Driver (1876), 5 Ch. D. 
458. Mentd. Adams v. N. Bk. Ry. (1873), 29 L. T. 367; 
Ross v. Parkyns (1875), LL. R. 20 Eq. 331; Re Howard, 
a Tennant (1877), 6 Ch D. 303; Me Megevand, Ler p. 

Delhasse (1878), 38 L. T. 106; Frowde v. Willums (1886), 

66 L. J. Q. LB. 625; Adam v. Newbigging (1888), 13 App. 

Cas. 308, Badeley tv. Consolidated Bank (1888), 38 Ch, D. 

238; Davis v. Davis, [1894] 1 Ch. 393 ; King v. Whichclow 

(1895), 64 L. J. Q. B. 801; Gosling vr. Gaskell, [1897] 


A, C. 575. 








SuB-sECcT. 2.—E}FFECT ON COMMON LAW. 
1253. Restrictive statute restrictively construed.] 
—Statutes restrictive of the common law receive a 
restrictive construction.—Asi v. ABDy (1678), 
3 Swan. 664; 36 EF. R. 1014. 


PART IV. SECT. 7, SUB-SECT, 1, 


tory of the common Jaw, should be 


STATUTES. 





1254. .]—An enactnent altering the law as 
to evidence, & creating statutory evidence, where- 
by the rights of pert may be defeated, must be 
construed strictly (ERLE, C.J.)—NoTHARD 2. 
PEPPER (1864),170. B. N.S. 39; 4 New Rep. 331; 
144 EB. R. 16; sub nom. NORTHARD v. PEPPER, 10 
L. T. 782; 10 Jur. N.S. 1077; 2 Mar. L. C. 52. 
Annotations :—Refd. The Little Lizzie (1870), L. R.3 A. & E. 

56. Mentd. The Emperor, The Zephyr Cisée), 12 W. RR. 

890; Re The Henry Coxon (1878), 3 P. D. 156; The 

Solway (1885), 10 P. D. 137. 

1255. -}—PLACE v. RAWTENSTALL CORPN., 
No. 1172, ante. 

1256. Intention to abrogate must be clear.]— 
Where the common law is to be changed & most 
especially the common law which a statutory 
provision had recognised & enforced, the intention 
of any new enactment to abrogate it must be 
plain, to exclude a construction by which both 
may stand together (per CuR.).—HSCOTT v. 
MASTIN (1842), 4 Moo. P. VC. C. 104; Brod. & I. 4; 
1 Notes of Cases, 552; 6 Jur. 765; 13 EB. R. 241, 
P.C.; affg. S. C. sub nom. MasTIN v. Escort (1841), 
2 Curt. 692. 


Annotations :-—Consd. Martin ». MacKonochie, Flamank v- 
Simpson (1868), L. RK. 2 A. & KH. 116. Mentd. Sanders v. 
Head (1843), 3 Curt. 565; Titchmarsh v. Chapman (1844), 
3 Curt. 840; Gorham v. Exeter (Bp.) (1849), 2 Rob. Keel, 
1; Cooper v. Dodd (1850), 2 Rob. Keel. 270 ; Jenkins v. 
Cook (1875), L. R. 4 A. & HB. 4633 lee Perry Almshouses, 
(1898) 1 Ch, 391. 
1257. |—The fact that [the Acts in 

question] interfere with pltf’s common law rights 

ig no reason why they should be construed differ- 
ently from any other Acts of Parliament 

(BRETT, J.).—THE WARKWORTH (1883), 9 VP. D. 

20; 581.3. P.4; 491. 1.715; 82 W. R. 479; 

2A. 

Annotations :—Refd. The Fanny (1912), 28 T. L. R. 217; 
Asiatic Petroleum Co. v. Lennard’s Carrying Co., (1914) 
1K. 33. 419. Mentd. Carnichaol v. Liverpool Sailing Ship 
Owners’ Mutual Indemnity Assocn. (1887), 19 Q. B.D. 
242; Canada Shipping Co. v. British Shipowners’ Mutual 
Protecting Assocn. (1889), 22 Q. B. D. 727; Smitton v, 
Orient Steam Navigation Co. (1907), 96 L. T. 848. 

















1258. JR. v. Sauispuny (Be.), No. 863, 
ante. 
1259, .}—The previous state of the common 


law imposing liability cannot render inoperative 
the positive enactment of a statutc.—CANADIAN 
Paciric Ry. Co. v. Koy, [1902] A. C. 220; TI 
LJ.P.C. 61; 86 L. T. 127; 50 W. R. 4153 18 
T. L. R. 200, P. C. 


Annotations :—Refd. Quebec Ry. Light, Heat & Power Co. 
v. Vandry, (1920) A. C. 662. Mentd, McClelland v. Man- 
chester Corpn. (1911), 76 J. P. 21. 


1253 v. .J—A atatute should bo 





b, New rights must be atrictly con- 
strued.J—SMOKLER v. WINNIPEG ELRC- 
ric ty. Co., [1923] 3 W. W. i. 241; 
33 Man. L. R. 378.—CAN. 


c. -}-Crop Payments Act, R. 8. 
S., 1920, c. 126, 8. 3, conferring ag it 
does upon a certain class of vendors a 
special right or priority nut recognised 
by the law before the Act was passed, 
is to be construed strictly, & to be 
held to apply to such agreements 
only as are specified in the Act.— 
SEIBEL v. DWYER ELEVATUR Co.,, 
LTp. Pate para 4D. L. 1184; 
[1923] 2 W. W. RR. 1051.--CAN. 


d. Joh. wv. STANELY (Alta.), 
[1925] 1 W. W. R,. 33; 44 Can. Crim. 
Cas. 366.—CAN, 

e. -}—-Evenrrr v. Scvorr (1853), 
IW. RR, 214 —SCOT, 


PART IV. SECT. 7, SUB-SECT. 2. 


1253 i. Restrictive siutute restrictively 
construed.) — Saskatchewan Liquor 
Liconce Act, 1908, & Acts in amend- 
ment thereto, being statutes deroga- 








construed strictly— Re Mrap & Moose 
aw eo (Sask.) (1911),17 W. L. Rt. 


1258 ii. .J—~-When a statute has 
provided a special procedure applicable 
to particular cases the general implica- 
tions of Enghsh Law in favour of the 
liberty of the subject may be excluded, 
if tho intention of the Legislature to 
that effect is clearly & definitely 
expressed.— Li Hong Mi wv. A.-G. 
ONG: 13 Hong Kong. L. R. 6.-~ 
HONG KONG, 


1258 ili. -.}+—-Statutes of Limita- 
tion being in limitation of common right 
are not to be extended by construction 
to cases not clearly included within 
their terms.—PaRaAsHRsaM JETOMAL t. 
RaKHMA VaLap KuyaNnpu_ (1890), 
I, L. R. 15 Bom. 299,—IND. 


12538 iv. -J}—A statute imposing 
& special penalty for an act which js a 
colamon law offence does not repeal 
the common law unless an express or 
impHed intention to repeal it is clearly 
manifest in the statute.—HK. v, 
KOBERYS, [1908] T. 8, 270.—S. AF, 





construed in conformity with the 
common law rather than against it, 
except where it is clearly intended 
to alter the common law.—JOHANNES- 
BURG MUNICIPALITY v. COHEN'S TRUS- 
vEES, 11909) T. S. 811.-——-S. AF. 

1253 vi. .J—~Sect. 4 of the Orders 
framed by the Governor-General under 
Public Welfare & Meratorium Act, 
1914, 8. 2 (1) (f), enacts that no 
Person shall communicate to any other 
person any matter “ calculated to 
excite public feeling ’’:—Jicld: the 
expression “ calculated to excite public 
feeling ’’ must be narrowly construed 
80 a8 to interfere as little as poe 
with the liberty of the subject & the 
freedom of specch.—R. v. BUNTING, 
[1916) 1. P. D. 578.—8. AF. 

1253 vii. ——.]}]—A statute muat either 
explicity say that it is tho intention 
of the Legislature to alter the common 
law, or the inference from the statute 
must be such that the ct. can come to 
no other conclusion than that the 
L lature did have such an intention. 

ASSERLEY v. STUBBS, [1916] T. P. D. 
810.—S. AF. 





Part TV.—OPpERATION. 


1260. When common law abrogated—Particular 
remedy given by statute.|—This Act of Parliament 
meant to give one remedy only. . . & the common 
law remedy is taken away (per Cul.).— STEWARD 
». GREAVES (1842), 10 M. & W. 7113; 2 Dowl. 
N.S. 485; 12 L. J. Ex. 109; 6 Jur. 1116; 152 
BE. BR. 658. 


Annotations :—Apld. O’Flaherty . McDowell (1857), 6 
HH. L. Cas. 142. Refd. Beech v. Eyre (1843), 5 Man. & G. 
415; Chapman v, Milvain (1850), 5 Mach. 61; Beardshaw 
D. Londo peroueks (1851), 11. C. B. 498; Davison v. 
Farmer (1851), 6 Exch, 242; leddish wv. Pinnock (1854), 
10 Exch. 213; Fell v. Burchett (1857), 7 I. & B. 537. 
Mentd. Smith v. Goldsworthy (1843), 4 Q. B. ete Reo. 
Carter (1845), 1 Den. 65; Bank of England v. Johnson 
(1849), 18 L. J. Kx. 238 ; Re Hendon & Kastern Banking 
Corpn, (1858), 2 De a. & J. 


1261. SS senbie, if a peculiar remedy 
for compensation is given by statute for the 
“act” of which pltf. complains, the right of 
action at common law is taken away.—CokE v. 
WISE (1866), L. R. 1 Q. B. 711; 7B. & S. 831; 
37 L. J. Q. B. 262; 14 L. T. sol ; 30 J. P. 484 ; 
14 W. R. 865, ax, Ch. 


Annotations :—Refd. Mersey Dock Trustecs v. Gibbs, Mcrsey 
Dock Trustees v. Penhallow (1866), LD. R. 7 H. L. 933 
Colley v. L. & N. W. Ry. & G. W. Ry. (1880), 42 L. 








807. Mentd. Harrison 7 G. N. Ry. (1864), 3 H. & C. 
231 Worral Waterworks Co. uv. Lioyd (1866), L. Re 1 
O.1 719; Wilson v7. Halifax Corpn. (1868), L. R. 3 Exch. 
114 Birch wv St. Marylebone Vestry (1869), 20 1. 'T. 


OV7 Holborn Union Grdns. v. St. Leonard Shoreditch, 
Vestry (1876), 2 ae B. Db. 1453; River Wear Comrs, v. 
Adamson (1877), 37 L. VT. 543, Gibraltar Sanitary Coinrs. 
uv, ca (1890), 15 App. Cas. 400; Jersey v. Uxbridge 
qR, » (1891) 3 Ch. 1853 Tozelaud ». West Ham Union 
ea a » LIYOT] 1K. B 920 : Liebig's Kxtract of Meat Co. 
v. Mersey Docks & Harbour "Board & Nelson, (1918}2 K B. 
381: Boynton v. Ancholme Druinage & Navigation 
Comrs., {1921) 2K. B. 214, 


1262. Prima facie construction in conformity 
with common law.|— It must be remembered 
that it is a sound rule to construe a statute in 
conformity with the common law, rather than 
against 1t, except where or so far as the statute is 
plainly intended to alter the course of the common 
law. An additional reason in this case for follow- 
ing the common law 1s the mischief which would 
result from a different construction (ByYLrEs, J.).— 
i. v. Morris (1867), L. RL 1 Cc. CG. R. 903 3861. 0. 
M. ©. 84; 16 L. 1. 6365 315. 2P. 536; 15 W. RR. 
999 ; 10 Cox, C. C. 480, C. C. BR. 


Anne: lations >—Mentd. Wemyss vr. Hope in: (1875), lL. R. 10 
Q. 33. 378; Kt. ve. Friel (1890), 17 Coa, ©. CG. 825: KR. te 
oe (1890), § 2k AF B.D. 42383: Rov. Dyson (1908), 77 

J. 4K. BB, 813: *, v. Tonks, [1916] 1k. 1. 443. 


SUB-SECT. 3,-—EFFECT ON CUSTOM. 


See Custom & Usaacnms, Vol. XVIT., pp. 23, 24, 
Nos. 247-258. 


SuB-SECT. 4.—HrrEcT ON EXISTING RIGITs, 
See Part 1V., Sect. 6., ante. 


SuB-sEcCT. 5.— INCORPORATION OF STATUTES, 


1263. Special & general Acts—Special Act ex- 
cluding general Act.J|—Where the special Act 
excludes the general Act, the lattcr is not to take 
effect ; but where the special Act makes provisions 


1260 i. When common law abrogated — 
Particular remedy given by atatute.}— 
ARMSTRONG v. CAMPBELL (1854), 4 
Lon P, 15.—CAN. 


PART IV. SECT. 7, SUB-SECT. 5. 
f. Incorporation of penal statute— 


not 


statute without 


103, n.--AUS. 


Ticpress words necessary.j}—It is per- 
fectly cloar that a penal statute can- 
bo incorporated 
express 
MELBOURNE BANKING Co. v. BREWER 
(1875), 1 N. 8. W. S.C. R. N.S. (LL.) 
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consistent with the general Act, we must give 
cffect to them (PoLLock, C.B. '\ NEWCASTLE 
UNDER-LYNE, ETC., TURNPIKE ROADS TRUSTEES v. 
Nortu STAFFORDSHIRE Ry. Co. (1860), 5H. &N. 
160; 157 KW. RR. 1140; sub nom. LrEcH v. NORTH 
STAFFORDSHIRE Ry. Co., 29 L. J. M. ©. 150; 1 
L. T. 832 ; 24 5.P.71; 8 W. BR. 216. 
Annotations -—Mentd. North, of England Ry. v. Lang- 
baurgh (1871), 24 L. ‘I. R. v. 8. WK. Ry. (1875), 40 


J.P. 200; L. & Y. ity. ee Bury Corpn. (1889), Ti App. 
Cas. 417, Ilertfordshire County Counal v. G. K. Ry., 
{1909] 1 kK. B. 368. 

1264. Provisions of special Act consistent 





with general Act.| —- NEWCASTLE-UNDER-LYNE, 
ETC., TURNPIKE J}OADS TRUSTEES v. NORTH STAF- 
FORDSIURE Ry. Co., No. 1263, ante. 

1265. ——— Materiality of form of incorporation. | 
—Whether a special Act only incorporates ‘‘ such 
parts of a general Act as are applicable to, & not 
inconsistent with the special Act,’’ or ‘‘ the whole 
Act, except so far as its provisions are expressly 
varied by the special Act” makes no difference in 
the application of the gencral to the special Act.— 
WELD v. LONDON & SOUTH WESTERN Ry. Co. 
(1863), 32 Beav. 340; 1 New Rep. 415; 338 
L. J. Ch. 142; 8L. T. 13; 9 Jur. N.S. 510; 11 
W.-R. 448; 55 FE. R. 133. 

1266. —--- Modification of incorporated Act— 
Intention of legislature must be clear.!-—This 
much, however, we may say, that it is not enough 
that the words of the special enactments are not 
aptly chosen so as to be in harmony with the 
enactments in terms incorporated with the Act; 
nor is it even enough that the language of the 
special enactments is so incongruous with the 
incorporated enactments as to show that the person 
who prepared them had forgotten, or perhaps had 
never known, what those incorporated enactments 
were, It must go as far as this, that the special 
enactments show that the legislature intended to 
exclude an enactment which, by an accident, not 
unlikely to occur in this mode of legislation, they 
have inadvertently incorporated contrary to what, 
they intended (BLACKBURN, J.).—R. v. LONDON 
Coren. (1867), L. R. 2 Q. B. 292; 16 1. T. 280. 


Annotations _Retd. nharpe v. Met. Dist. Hv. (1879), 4 
Q. B.D. 615, G.N. City Ry. v. Tillett, [1902] 1 K. B. 
874. Mentd. Ferrar > City of London Sewers Cormrs, 
(1868), L. kk. 4 Exch, J. 


1267. .}—Where a special Act 
incorporates & is to be construed together with a 
public gencral Act, the special Act docs not, by its 
provisions, modify those of the incorporated 
statute unless the language of the special Act in 
express terms alters the general Act, & it is also 
apparent that the legislature, in passing the special 
Act, meant to alter the provisions of the general 
Act.—WEST Tiam CorRPN. v. GRANT (1888), 40 
Ch. D. 331; 58 1. J. Ch. 121; 60 L. T2173 5 
T. L. R. 107. 


Sir iar ANa :—Mentd. Re Allen & Driscoll’s Contract, [1904] 


1268. ———- Necessity for express terms.]— 
West IiAm Corpn. v. Grant, No. 1267, ante. 

1269. Mere incorporation by reference—Whether 
sufficient to incorporate all earlier provisions. |— 
Re Woon’s Estate, Lz p. Works & BUILDINGS 
Comrs., No. 1063, ante. 

Incorporation of provisions of earlier statute— 
Effect of repeal of earlier statute.|—-See Part IX., 
Sect. 1, sub-sect. 2, D., post. 











g. Special & general Acts—Whether 
general provisions of Lamiiation Act 
wncorporated—Special period prescribed 
by special Act.}-——SRINIVASA che a 
v, SECRETARY OF STATE (1912), 1. L. R. 
38 Mad. 92.—IND. 


with another 
words,— 
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Sect. 1.—Effect on existing law: Sub-sects. 6, 7, 
8&9. Sect. 8: Sub-sects. 1 & 2, A. & B.) 


SvB-sEcT. 6.—MODIFICATION OF EARLIER 
STATUTES. 

1270. Introduction of new terms in later statute 
——Abrogation of system existing under earlier 
statute.|— Had it been intended to continue the old 
system, the use of the old language & the continu- 
ance of the old mode would naturally have been 
expected. Where new language is introduced & a 
new mode adopted, it must be supposed a new 
system was intended (BAYLEY, J.).-—FEARNLEY v. 
MORLEY (1826), 5 B. & C. 25; 7 Dow & Ry. K. B. 
832; 4 Dow. & Ry. M.C.117; 4 L.J.0.8S. K.B. 
225; 108 E. R. 9. 

1271. Later statute constituting exemption from 
earlier statute.|—We think that . . . the operation 
of the statute of Victoria [1 Vict. c. 55] is to con- 
stitute an exemption from the statute [29 Eliz. c. 
4] in those cases, in the same way as if it had been 
expressly cnacted that such cases should be exempt 
from the operation of the statute of Elizabeth 
[29 Eliz. c. 4] (ParnkE B.).-—-PILKINGTON v. COOKE 
(1847), 16 M. & W. 615; 4 Dow. & L. 347; 17 
L. J. Ex. 141; 81. T.0.S. 516; 153 BE. R. 1836. 
Annotation :—Refd. Wrightup v. Greenacre (1847), 10 Q. B.1. 

1272. Repeal of Act modifying earlier Act— 
Effect of.]— Effect of the repeal of a statute which 
modified a former statute considered. 

The modification [in 17 & 18 Vict. c. 104]... 
must, no doubt, have affected that Act [9 & 10 
Vict. c. 93] so long as it subsisted ; but when it was 
destroyed, its cffect must have ceased, otherwise 
the consequence would be that, where any provi- 
sion of an Act of Parliament has been modified by a 
subsequent Act, the modification could not be 
altered without at the same time repealing or 
altering the original Act—a proposition which 
cannot, I think, be maintained (TWINER, L.J.).— 
GLAHAM v. BARKER (1866), 1 Ch. App. 223; 35 
L. J. Ch. 259; 18 L. T. 653; 12 Jur. N.S. 82; 
14 W. R. 296; 2 Mar. L. C. 298, L. JJ. 

Annotations :—-Mentd. L. & S. W. Ry. v. James (1872), 


8 Ch. App. 241; Davidson v. Hill (1901), 85 LL. T. 118 
Admtralty Coimrs, v. 8.8. Amerika, [1917] A. C. 38. 


SuB-SECT. 7.—REPEAL OF STATUTES. 
See Part IX.. post. 


SUB-SECT. 8.—AFFIRMATIVE AND NEGATIVE 
STATUTES. 


See Part IX., Sect. 1, sub-sect. 2, H., post. 


PART IV. SECT. 7, SUB-SECT, 9. 

1275 i. Existing jurisdiction taken 
away by express words only. |—Although 
the cts. must give effect to a statute 


diction 


without express words, an authority 
to deprive the Supreme Ct. of a juris- 
which it. 
exercised, or to extend what was once 


STATUTES. 


Sus-sEct. 9.—EFFECT ON JURISDICTION AND 
PROCEDURE OF COURTS. 

Retrospective statutes.|—See Sect. 5, sub-sect. 6, 
ante, 

1273. Statute directing particular court for par- 
ticular defendants—Defendants previously suable 
in any court—Whether statute extends to persons 
privileged elsewhere.|—A charter or statute direct- 
ing that particular persons shall be sued in a parti- 
cular ct. will not, if such persons were before suable 
generally anywhere, extend to persons particularly 
privileged elsewhere.—JOLLIFFE v. LANGSTON 
(1698), 1 Ld. Raym. 342; 91 E. R. 1126. 
Annotation :-—Mentd. Jefferies v. Beart (1848), 12 Jur. 1003. 

1274. Express words not controlled by rule of 
practice at sessions.|—A rule of practice at sessions 
will not control the express words of an Act of 
Parliament. —R. v. LINCOLNSHIRE JJ. (1824), 
3B. & C. 548; 5 Dow. & Ry. K. B. 347; 2 Dow. & 
Ry. M. C. 454; 107 BE. R. 837. 

Annotation :—Mentd. R. v. Kimbolton (1837), 6 Ad. & El, 603. 

1275. Existing jurisdiction taken away by express 
words only.|—An existing jurisdiction cannot be 
taken away by an Act of Parliament, except by 
precise & distinct words.—GALSWORTHY v. DUR- 
RANT (1860), 29 Beav. 277; 2 L. T. 788; 6 Jur. 
N. 8. 743; 8 W. RR. 594; 54 EB, R. 638 3 on appeat, 
2DeG.F.& J. 466, L. O. 

Annotation :—Mentd. He Smith, Green v. Smith (1883), 24 

Ch. D. 672. 


1276. Plaintiff barred from bringing action.]--- 
CROSFIELD (JOSEPH) & Sons, Lrp. v. MANCHESTER 
Suyp CANAL Co., No. 1637, post. 

1277. Plaintiff compelled to follow procedure 
authorised by statute.|—-CROSFIELD (JOSEPH) & 
Sons, Lrp. v. MANCHESTER SHIP CANAL Co., No. 
1637, post. 


Sect. 8.—MANDATORY AND DIRECTORY 
STATUTES. 
SUB-SECT. 1.-——IN GENERAL. 


1278. Mandatory & directory statutes dis- 
tinguished.|—I understand the distinction to be, 
that a clause is directory where the provisions 
contain mere matter of direction & nothing more ; 
but not so where they are followed by such words 
as are used here, viz. that any thing done oe 
to such provisions shall be null & void to all 
intents (TAUNTON, J.).—PEAKSE wv. MORRICE 
(1834), 2 Ad. & Fl. 84; 4 Nev. & M. K. B. 48; 
4L. J. K. B. 21; 111 ELM. 32. 

Annotations :-—Mentd. R. ». St. Gregory (1834), 2 Ad. & Kl. 
99; Oldroyd v. Crampton (1837), 4 Bing. N. C. 24; 
Willington v. Browne (1845), 8 Q. B. 169; Burchell v. 
Clark (1876), 2 C. P. D. 88. 


within its jurisdiction, & cannot be 
called in aid to give jurisdiction where 
it is in question.—AWRENS v, MCGILLI- 


had previously 
GAT GRAND TRUNK Ry. Co., GarR- 


which elfther by express words or by 
plain & necessary implication takes 
away the jurisdiction of the ordinary 
cts., any statute purporting to interfere 
with the established state of law must 
receive a atrict interpretation.—ALI 
MUHAMMAD v. HAKIM (1928), I. L. R.9 
Lah. 504,—~IND. 


12765 ii. -.J—A.-G. roR IRELAND 
v. DUBLIN CORPN. (1827), 1 BL. N.S. 
312.—IR. 

1275 iii. -}—The jurisdiction of 





the Ct. of Ch. cannot be taken awa 
unless by express words.—BYRNE 

STRETCH t. BYRNE (1841), Fl. & K. 
435: affd. (1842), 4 I. Eo: R. 621; 
eh & War. 71; 1Con. & Law. 189.— 


1275 iv. --—.}]-—A general rule appli- 
cable to the construction of statutes 
is that there is not. to bo presumed, 


the privato jurisdiction of the Suprome 

st. to the inferior cts —DUNBAR & 
Co. v. Scorrisu County INVEST- 
MENT Co., [1920] 8. C. 210.—SCOT. 


h. Court referred to tn general terms 
—Who may exercise powers.) — Where a 
statute refers to the ct. in gencral terms 
without any express qualifying words, 
& judge in chambers may exercise 
the powers conferred thereby.—He 7. 
THURECHT (1925), 42 N.S. W. W. N. 
64.—AUS. 

k. Practice laid down by statute must 
be followed.}—Where any particular 

ractice has been prescribed by statute, 
t must be strictly followed.—LINGLEY 
v. HURSTIS (1842), 4 N. B. R. (2 Kerr) 
4.—CAN. 

l, I’ffect on furisdiction of court.J— 
Statutes regulating the practice & pro- 
cedure of a ct. apply only to matters 


NISHGES (1873), 23 C. P. 171.—CAN, 

m. JVtinesses & HKidence Act must 
be strictly construed.|—BARTLETT v. 
Nova Scotia STEEL Co, Lirp. (1904), 
37 N. S. Tt. 259; affd. (1905), 35 
8. C. It. 527.--CAN. 

n. Right of apnpeal.J—A right of 
ey peel should not be taken away 
without a clear expression of an 
intention to do 80.—PURDY v, AMHERST 
{1925} 1 D. L. R. 193; 57 NUS RR. 
421.—CAN. 


PART IV. SEOT. 8, SUB-SECT. 1. 


12781. Mandatory & directory statutes 
distinguished.)}—If an officer of the 
Legislature—e.g. a magistrate—dis- 
obeys a statute, a question arises as 
to the effect of his disobedience on 
the thing done. If the matter in 
which there is disobedience ts go essential 


Part IV.—OprEration. 





1279. }—The gencral rule is, that an 
absolute enactment must be obeyed or fulfilled 
exactly, but it is sufficient if a directory enactment 
be obeyed or fulfilled substantially (Lorp CoLE- 
RIDGE, C.J.)—WoOODWARD v. SARSONS (1875), 
J]. R. 10 C. P. 733; 44 L. J.C. P. 293: sub nom. 
WoopwarRpD v. SARSONS & SADLER, BIRMINGHAM 
MUNICIPAL ELECTION PETITION CASE, 32 L. T. 867. 
Annotations :—Mentd. Buckrose Division Case (1886), 4 

O'M. & Tf. 110; Phillips ». Goff (1886), 17 Q. B. D. 805; 

Stepney Borough Case (1886), 4 O’M. & H. 34; Thornbury 

Case (1886), 4 O’M. & H. 65; Clare Eastern Division Case 

ner 4 O'M. & H. 160; Islington Division Case (1901), 

5 O'M. & H. 120; Medhurst v, Lough & Gasquet (1904) 

17 T. L. R. 210; Exeter Borough Case (1911), 6 O’M. & Ti. 

228; Montreal Street Ry. v. Normandin, [1917] A. C. 

170; Brodioc v. Bevan, Dunn v. Bevan (1921), 38 ‘T. L. RR. 

172; Young v, Darvel (1922), 87 J. P. 8; Ite North 

Eastern Derbyshire Petn., Holmes v. Leo & Cleaver (1923), 

39 T. L. RR. 423. 

1280. |—Now the distinction between 
matters that are directory & matters that are 
imperative is well known to us all in the common 
language of the cts. al Westminstcr. I am not 
sure that it is the most fortunate language that 
could have been adopted to express the idea that it 
it intended to convey; but still that is the recog- 
nised language, & I propose to adhere to it. The 
real question in all these cases is this: a thing has 
boen ordered by the legislature to be done. What 
is the consequence if it is not done P In the case 
of statutes that are said to be imperative, the cts. 
have decided that if it is not done the whole thing 
fails, & the proceedings that follow upon it are all 
void. On the other hand, when the cts. hold a 
provision to be mandatory or directory, they say 
that, although such provision may not have been 
complied with, the subsequent proceedings do not 
fai] (LORD PENZANCE.).—HOWARD v. BODINGTON 
(1877),2 P. 1). 203; 42 J. P. 6. 

Annotation :—Mentd. Caldow v. Pixell (1877), 2 C. P. D. 


562, 

1281. -|—There is a well-known distinction 

between a case where directions are imperative 

& a case where they are directory (SwWINFEN 

Eany, L.J.).—R. v. LINCOLNSHIRE APPEAL TRI- 

BUNAL, Jir p. STUBBINS, [1917] 1 K. B. 1; 886 

L. J. K. B. 292; 115 L. T. 513; 80 J. P. 465; 

1410. G. R. 1101, C. A. 

Annotations -~-Refd, 1. ». Leicestershire Appeal Tribunal, 
Karp. Tivey (1917), 86 L. J. K. B. 807. Mentd. R. v. 
Hertfordshire Appeal Tribunal, ox pp, Hills (1916), 86 
L. J. K. B. 584. 

1282. Whether statute mandatory or directory— 
To be determined from general scheme.|-—(1) Al- 
though we find in the introductory words of the 
sect. a general statement applicable to all the 
sects. to the effect that the proccedings ‘‘ are to be 
done ’’ within the times prescribed it appears to 
us by no means to follow that in cach sub-sect. 
the words must neccessarily be construed in the 
same manner (CHARLES, J.), 

(2) We must inquire whether, in each particular 
case, the words are directory or imperative, &, 
in order to determine the question, must have 
regard to the general scheme & other sects. of the 
statute (CHARLES, J.).—R. v. LONDON County JJ. 
& LONDON COUNTY COUNCIL, [1893] 2 Q. B. 476; 63 
L. J. Q. B. 148; 69 L. T. 4388; 585. P. 83 41 


’ 











& fundamental that the non-compliance oO. 
rendcrs the thing done void, the statute 
is said to be impcrative or peremptory 
or mandatory; if the matter is so 
subsidiary & collateral that the dis- 


Duty of the court.|—In tho 
absence of any clear via aig aes of 
its intention by the legisla 

in deciding whether any particular 
provisions are imperative or directory, 
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W. R. 668; 37 Sol. Jo. 582; Ryde, Rat. App. 
(1891-1893) 860, D.C. ; on appeal, [1893] 2 Q. B. at 
p. 482. C. A.; & Lonpon County CoUNCIL v. St. 

GEORGE’S UNION ASSESSMENT COMMITTEE, [1894] 

A. C. 600, . L. 

Annotations :—-Generally, Mentd. R. v. Jones, [1894] 2 Q. B. 
382; It. v. Woodhouse, [1906] 2 K. B. 501; Paterson v. 
Ardrossun Harbour Co. (1926), 19 B. W. GC. C, 621; 
Penman v, Caprington & Auchlochan Collicries (1926), 19 
B. W. C. C. 604; R. vw. London County JJ., Ex p. Locke, 
Laneaster & Johnson (1928), 139 L. T. 609. 


SUB-SECT. 2.—MANDATORY STATUTES. 
A. In General. 

1283. Must be strictly followed.]—LASSELL’s 
ee (1587), Owen, 90; Gouldsb. 54,61; 74 TE. R. 
Annotations :-—Refd. A.-G. v. Andrew (1655), Hard. 23; 

Giles v, Grover (1832), 9 Bing. 128. 


1284. -]—Where the legislature imposes 
terms, & prescribes a thing to be done within a 
certain time, the lapse even of a day is fatal; 
because no inferior ct. can admit of any terms, but 
such as directly & precisely satisfy the law.— 
FARRELL v. TOMLINSON (1761), 5 Bro. Parl. Cas. 
438; 2 EB. R. 782, H. L. 

1285. .J|—WooDwarb v. SARSONS, No. 1279, 


1286. -.|—It. is plain enough that where the 
object of a statute is clear, & it contains an abso- 
lute & mandatory enactment, the terms of that 
enactment must be strictly followed (LORD 
COLERIDGE, C.J.).—PHILLIPS v. Gorr (1886), 17 
Q. B. D. 805; 55 L. J. Q. B. 512; 35 W. R. 197; 
sub nom. Re SOUTHAMPTON SCHOOL BOARD ELEc- 
TION PETITION, PHILLIPS v. GoFF, 50 J. P. 614; 


2T. L. R. 900, D.C. 

Annotations :-— Reid. Montreal Strect Ry. v. Normandin 
(1917) A. C 170. Mentd. Ite Brighton & Preston United 
District School Board Potu. (1897), 13 T., L. R. 214; 
Morris v. Beves, (1897) 1 Q. B. 449. 


1287. Proceedings void if statute not com- 
plied with.|}—Tilowarp v. BopInaTon, No. 1280, 
ante. 











B. What Constitutes Statute Mandatory. 


1288. Negative words used.|—It. has been asked, 
what language will make a statute imperative. 
... Negative words would have given it that 
effect (LORD TENTERDEN, C.J.).—R. v. LEICESTER 
JJ. (1827), 7B. & C.6; 9 Dow. & Ry. K. B. 772; 
4 Dow. & Ry. M.C. 518; 108 E. R. 627. 
Annotations :—Consd. Cole v. Green (18143), 6 Man. & GQ. 

872: Catterall v. Swectman (1845), 4 Notes of Cases, 222. 

Refd. Gwynne rv. Burnell (1835), 2 Scott, 16, Bowman v. 

Blyth (1857), 27 L. J. M. C. 21; R.v. Worksop Board of 

Health (1864), 10 L. T. 297; Montreal Street Ry. v. 

Normandin, [1917] A. C. 170. 

1289. .|—In a statute respecting marriage, 
prohibitory & negative words do not create a 
nullity unless such nullity be expressly declared 
in the statute.—CATTERALL v. SWEETMAN (1845), 
1 Rob. Ecce). 304; 4 Notes of Cases, 222; 9 Jur. 
951; 163 BE. R. 1047; sub nom. CATTERALL v. 
CATTERALL, 6 L. T. O. S. 19. 

Annotations :-—Consd. Campbell v. Corley (1856), 28 L. T. 

O. 8. 109; Chichester v. Mure (1863), 3 Sw. & Tr. 223. 


Mentd. Maclean v. Cristall (1849), 7 Notes of Cases, Supp. 
; Anon. (1857), Dea. & Sw. 295; Beamish ». Beamish 


17 
(1861), 9 H. L. Cas, 274. 


CoRPN. (1861), 11 C. P. 255.—CAN. 


PART IV. SECT. 8, SUB-SECT. 2.—A. 
1283 i. Must be strictly followed.J— 


CALLAHAN v. GEORGE ree ere ao 
o s 8. 





ure the ct. 


obedience may safely be ignored, the must have duc regard to the general 600; 8 KH. CG. RR. 146; 1 

statute is said to be directory; but scope of the statute, as well as to con- 242.—CAN. 

thie designation is confusing & mis- siderations of convenience & justice.— 128311. ——. }—MonTGoMERY & Bris- 

leading. The real question is whether BURROWES v. IiRITISH SOUTH AFRICA ow v, BYRNE (1851), 21. C. L. R. 230; 
rejudice has arisen by the departuro Co. (1899), 16S. C. 482; 9C. T. RR. 4 Ir. Jur. 46.—IR. 


rom what tho statute had laid down.— 518.—S. AF. 


R. vw. MeDuvitr (1917), 39 O. L. R. 
138.—CAN, 


p. C.S.C., c. 22—Whether mandatory 
or permissive, ]—STREET v. KENT COUNTY 


1283 iti. ——-.]—— Hi. v. CLONMEL 
UNION GUARDIANS, [1897] 1 1. R. 272. 
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Sect. 8.—Mandatory and directory statutes: Sub- 
sect. 2, B.; sub-sect. 3, A. & B. Sect. 9.] 


1290. Directory or permissory words—Act pro 
bono publico.]}—Words only directory, permissory 
or enabling may have a compulsory force where 
the thing to be done is for the public bencfit or in 
advancement of public justice (COLERIDGE, J.).— 
R. v. Titme Comrs, (1849), 14 Q. B. 459; 4 New 
Mag. Cas. 31; 19 L. J. Q. B.177; 14 J. P. 142; 
14 Jur. 290; 117 &. R. 179. 

Annotations :—Apld. Macdougall v. Paterson (1851), 11 
C. B. 755. Consd. Julius v. Oxford (Bp.) (1880), 5 App. 
Cas, 214. Apld, R. v. Mitchell, Hr p. Livesey, [1913] 1 
K. B. 561. Refd. Jones v. Harrison (1850), 20 L. J. Ex. 
166. Mentd. it. v. Kidwelly & Llanclly Canal & Tram- 
road Co. (1850), 15 L. T. O. S. 223; R. v. Tithe Comrs. 
(1852), 18 Q. B. 156; KR. v. Kast & West India Docks, 
etc. Hy. (1853), 2 EK. & B. 466. 

1291. Enabling words—-Act pro bono publico.]—- 
R. v. Trruk Comrs., No. 1290, ante. 

1292. Words effectuating legal right.}|— 
JULIUS v. OxFoRD (Br.), No. 1351, post. 

1293. —-—- Not standing alone.!}-——R. v. GREAT 
WESTERN Ry. Co., No. 1325, post. 

1294. Statute giving jurisdiction—-Express pro- 
Vision for time of exercising jurisdiction.}—When 
an Act giving any particular jurisdiction plainly 
intimates an intention that such particular jurts- 
diction is to be exercised by one particular sessions, 
that sessions cannot adjourn 1t to another (CockK- 
BURN, ©.J.).— BOWMAN v. BLYTH (1857), 7H. & 3B. 
47; 27L. J. M. ©. 21; 29 L. T. O. S. 8123 22 
J.P.5; 3 Jur. N.S, 886; 119 BR. R. 1165, Ex. Ch. 
Annotations :—Consd. Rochester Corpn. v. 1. (1858), E. B. 

& H.10u'. Distd. 1. v. Cambridge Union Grdns. (1861), 

1B & S. 61; Lewis » Davis (1875), L. R. 10 Exch. 86. 

Refd. R_ v. Lancashire JJ. (1857), 8 KW. & B. 563; Caldow 

v. Pixell (1877), 2.C P. D. 5623 R. v. Tolson (1889), 23 

Q. B.D. 168; Redheugh Colliery v. Gateshead Union 

Asamt. Com. (1923), 130 L. T. 366. 

1295. Affirmative words used — Imperative 
nature clearly indicated.|~~! do not. know how lan- 
guage could bave made the intent more clear & 
I can see no sufficient: reason for holdmg the clause 
directory. Words, though affirmative, are not 
necessarily so if they are ‘“ absolute, explicit, & 
peremptory,’ & so, in my opinion, they are here 
(Lorp O’ITAGAN).—H. v. ALL SAIntTs, WIGAN 
(CHURCHWARDENS) (1876). 1 App. Cas. G11; 25 
W. R. 1283 sub nom. R. v. WIGAN (CHURCH- 
WARDENS), 35 L. T. 381, H. J.. 

Annotations :--Mentd. Lt. v. Bishop Burlal 
Board (1879), 5 Q. B. D 67; KR. uv. Maidenhead Corpn, 
(1882), 9 Q. B, D. 494; It. v. Poplar B. C. (No. 1), 11922) 
1K, B. 72. 

1296. Statute conferring private rights.]—In 
general the provisions of the former [statutes 
creating public duties] are directory, but of the 
latter [statutes conferring private rights] impera- 
tive (DENMAN, J.).—CALpow v. Prxeci (1877), 
2C. P. D. 562; 46L. J. Q. B. 541; 36 L. T. 469 5 
41 J. P. 647; 25 W. R. 773, D.C. 

1297. Provisions in respect to time—Unless 
power of extending time given.j]—In construing 
Acts of Parliament, provisions which appear on 
the face of them obligatory, cannot, without strong 


PART IV. SECT. 8, SUB-SECT. 2.—B. 


1291 i. Fnabling words—-Act pro bono 
publico.)—1n public statutes words 
only directory, permissive or enabling 
may have a compulsory force where 
the thing to be done is for the public 
benefit or in advancement of public 
la aaa M., M. v. REGISTRAR OF 
rei (1924), 26 W. A. L. R. 115.-- 








Wearmouth 


regulations, 


them is 


q Enactments prescribing procedure.} 
~~ Knactments preserlbing procedure 
in the cts. are to be construed as im- 
Derative.—FRENCT v. MARTIN (1892), 


r. Statute conferring right, privilege 6.—AUS. 


or immunilty.}—Where a statute con- 
fers a right, privilege or Immunity the 
or forms & 
which {t prescribes, are imperative in 
the sense that the non-observance of 
fatal— ORPEN v. CELLIERS 
(1903), 20 S. C. 261.—S. AF. 


PART IV. SECT. 8, SUB-SECT. 3.—A. 


t. General rule.}—In construing a@ 
statute words are directory unless thero 
is something in the statute which 
plainly or in cffect. enacts that a par- 
sista thing sia a 
8 eee) articular way nno other manner.—- 

Man 1, H, 362.—CAN. Nonry v. Hart (1915), 11 Tas. L. R. ee v. MAZHAR HUSAIN 


STATUTES. 


reasons given, be held only directory. The rule 
is, that provisions with respect to time are always 
obligatory unless a power of extending the time is 
given to the ct. (GROVE, J.).—BARKER v. PALMER 
(1881),8Q@.B.D.9; 51L.7.Q.B.110; 451. T. 
480; 30 W. R. 59, D.C. 


Annotations :-—Mentd. Evan Jones Trustoos v. Gittins (1884), 
61 L. T. 599; Sweetland v. Turkish Cigarette Co. (1899), 
80 L. T. 472; Smythe v. Wiles, [1921] 2 K. B. 66; Turner 
v. Kingsbury Collleries, [1921] 3 K. B. 169. 


1298. Provision as to necessity for seal.]— 
Youna & Co. v. RoYyaL LEAMINGTON SPA CoRPN., 
No. 315, ante. 


SuB-SECT. 3.—DIRECTORY STATUTES. 
A. In General. 

1299. Meaning of ‘‘ directory.’’]—MIDDLESEX 
JJ. v. R., No. 316, ante. 

1300. Strict compliance not necessary.} — All 
the directions of the Act of Parliament need not be 
complied with, the form prescribed by the Act is 
merely directory, & need not be strictly followed 
(LORD KENYON).—STANDEN v. STANDEN (1791), 
Peake, 45; 170 BK. R. 73, N. P. 


Annotations :—Mentd. Wilkinson v. Payne (1791), 4 Term 
Rep. 468; BR. v. Sourton (1836), 6 Nev. & M. BK. B. 575 ; 
Sussex Vecrage Case (1844), 11 Cl. & Fin. 85. 





1301. -|—WoOoDWARD v. SARSONS, No. 1279, 
ante, 
1302. When strict compliance impossible.] 





—I am strongly of opinion that the words in this 
statute are only directory. The ct. can 
dispense with a strict compliance with the statute, 
when it is impossible that it should be carmed out 
literally (MELLOR, J.).—MayrerR v. HARDING 
(1867), L. R. 2 Q. B. 410; sub nom. Re MAYOR v. 
HARvDING, 9B. & S. 27, n.3; 16 L. T. 429; 315. P. 
376; sub nom. MEYER v. LWArDING, 15 W. KR. 
816, 

Annotation -—Refd. Waterton v. Baker (1868), L. I. 3 

Q. BB. 173. 

1303. ——— Proceedings not void if statute not 
complied with.,—Where an Act of Parhament 
requires a thing to be done generally, without 
requiring it to be done by any officer, ete., under a 
penalty, & doth not say that for want of the thing 
required a writ, etc., shall be void, it has been said, 
that such Act is directory only, & not making the 
writ, etc., void (per CuR.).—GRICE 1, ALLEN (1741), 
Barnes, 414; 04 E. kh. 981. 

1304, —-- -——~-..—Howanrp v, 
No, 1280, ane. 


BONINGTON, 


B. What Constitutes Statute Directory. 

1305. Circumstances not of the essence of act to 
be done.|—R. v. LOXDALE, No. 731, ante. 

1306. Absence of negative words.|—The general 
rule of construction has been, that, unless there 
are negative wordsin the statute, they are directory 
only (COLERIDGE, J.).—R. v. SNEYD (1841), 5 
J.P.579; 5 Jur. 962. 


PART IV. SECT. 8, SUB-SECT. 3.—B. 
a. General rule.|--A statutory pro- 
vision may be regarded as intended to 
be directory when injustice or incon- 
venience to others who have no con- 
trol over those exercising the duty 
would result if such requirements were 
essential & imperative.—-DRILL v. DE 
Bruyn, [1918] O. P. D. 23.—S. AF. 
1306 1. Absence of negative words.)}— 
Unless the Legislature uses negative 
words, or words showing an {ntention 
to treat the observance of a rule of 
procedure as essontial, the rule will 
ordinarily be treated as a direction 


conditions, 


be done in a 


cy) 
(18 7 All. 230.—IND. 


Part I[V.—OPpERATION. 





1307. -|—Is the latter part of the scct. 
imperative, or directory only? It may be 
observed here ... that ‘‘ the words are in the 
affirmative only, & there are no negative words. 
. . . It appears to us that this latter part .. . is 
directory only (TINDAL, C.J.).—CoLe v. GREEN 
(1843), 6 Man. & G. 872; 7 Scott, N. R. 682; 
18 L. J.C. P. 30; 2L. T. 0. S. 208; 8J. P. 184; 
134 EB. R. 1145. 

1308. Statute implying condition—Subsequent 
provisions making statute directory.|—Roninson 
v. TODMORDEN UNION (1842), 3 Q. B. 675; 114 
E. R. 665 ; sub nom. R. v. TODMORDEN & WALSDEN 
OVERSEERS, 11 L. J. M. C. 129; sub nom. Rostn- 
BON v. R., 2 Gal. & Dav. 826, Ex. Ch. 

1309. Alternative acts directed to be done.|— 
Where an Act of Parliament dirccts that, under 
certain circumstances, one or other of two things 
shall be done, the party to do the act has the 
option of doing which act he pleases.—R. v. 


SoutTH-EASTERN Ry. Co. (DIREecTORS, ETC.) 
(1853), 4 O. L. Cas. 471; 1 C.L. R. 932; 21 1. T. 


O. S. 282; 17 Jur. 901; 10 K. RR. 515, IL L.; 
affg, S. C. sub nom. SouTH LKASTERN Ky. Co. v. 
R. (1851), 17 Q. B. 485, Ix. Ch. 


Annotations :-——Refd. Lecch v. North Staffordshire Ry. 
Parner L. T. 332; Ireland L. G. Board wv. R., [1903] 


1310. Indication that acts are to be done forth- 
with.}|—In statutes like this, in which it is indi- 
cated that certain things are to be done forth- 
with, the provision falls within the class of directory 
rather than that of imperative provisions 
(ERLE, J.).—R. ve. WARBLINGTON OVERSEERS 
(1854), 22 L. T. O. S. 304; 18 J. P. 6473 sub nom. 
Kz p. WARBLINGTON OVERSEERS, 18 Jur. 491; 
sub nom. R.v. DEVERELL, 23 1. J. M,C, 121. 


Annotations :—Mentd. Lt. ». Kingswinford Overseers (1854), 
H Ki. ng B. Hee Backhouse v, Bishopwearmouth (1861), 7 
Jur. N.S. 338. 


1311. Necessity for express words.|—CARTER v. 
McLARreEn, No. 1863, post. 

1312. Absence of provision for remedy.]—It is 
asked what is to be done if the overseers delay so 
long as to deprive a party of this power to appeal. 
This would be a defect in the statute, for which it 
would be for the legislation to provide a remedy, 
but the existence of such a defect cannot make the 
statute other than directory (Lusi, J.).—R. v. 
INGALYL (1876), 2 Q. B.D. 199; 46 I. J. M. C. 


118; 351. T. 552; 41 J.P. 18); 25 W. R. 57; 
sub nom. Inca, & Purnips v. ALL SAINTS, 


PopLaRr, Ryde, Rat. App. (1871-85) 176. 
Annotations :—Consd. Caldow v. Pixell (1877), 2 C. 1% D. 

562; ke Regent United Service Stores (1878), 8 Ch. D. 

753; R.v. London County JJ. & Iu. C. C., [1893] 2 Q. B. 

476. Refd. 2. v. Westuininster Unions Assmt. Com., 

Ex p. Woodward, [1917] L K. B. 832. 

1313. Statutes creating public duties.]— Car- 
DOW v. PIXELL, No. 1296, ante. 

1314. Injustice caused by annulling acts In 
neglect of duty.|——When the provisions of a statute 
relate to the performance of a public duty & the 
case is such that to hold null & void acts done in 
neglect of this duty would work serious general 
inconvenience or injustice to persons who have 
no control over those entrusted with the duty & 
at the same time would not) promote the main 
object of the legislature it has been in practice 
to hold such provisions to the directory only, the 
neglect of them though punishable not affecting 
the validity of the acts done (per CuUR.).—Mon- 
TREAL STREET Ry. Co. v. NORMANDIN, [1917] A. C. 
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170; 861.3.P.C.1138; 116L.T.162; 33T.L.4R. 
7. C; 


174, I 

1315. Discretion given.]—There are several con- 
siderations which, in my opinion, strongly support 
the view that the penalty provision must have 
been intended by the legislature to be, & ought to 
be construed as being, directory only. . . . Some 
discretion as to the penalty is left to the urban 
authority. The amount of the pecuniary penalty 
& the form it should take are entirely in the 
discretion of the authority. Is it, then, unreason- 
able to suppose that in other respects the urban 
authority is to have a discretion (RomER, L.J.).— 
SooTHiIti Uprrr URBAN COUNCIL v. WAKEFIELD 
RvuRAL Councin, [1005] 2 Ch. 516; 74 L. J. Ch. 
703; 93L. T. 71L3 695.P.447; 21T. L. BR. 766 ; 
3 L. G. R. 1208, C. A. 


Sect. 9.-—DECLARATORY STATUTES. 


1316. Declaratory of existing law.] — Declara- 
tory statutes do not prove the law was otherwise 
before, but rather the reverse (BLACKSTONE, J.).— 
NIcoL v. VERELST (1779), 2 Wm. Bl. 1277; 96 
KE. Wl. 751. 

1317. What sufficient to make statute retrospec- 
tive—Declaratory form.]—-Youna v. ApaAMs, No. 
1117, ante. 


1318. --—~-.] — The use of the words 
“It is declared’ in a statute does not neces- 
sarily import that the statute is merely declara- 
tory of existing Jaw, & therefore restrospective. 

The use of the expression ‘it is declared.” to 
introduce new rules of law is not incorrect, & is far 
from uncommon (per CUR.).—]TARDING v. QUEENS- 
LAND STAMps Comrs., [1808] A. C. 769; 67 L. J. 
P20. 141; 79%. 1.42; 14 7T. L. RR. 488. 
Annotations :—Distd. Re Lovell & Collard’s Contract, [1907] 

1 Ch. 249. Refd. R. v. Lovitt, [1912] A. C. 212. Mentd. 

lambe v. Manuel, [1903] A. C. 68; Cotton v. H., [1914] 

A, C.176; A.-G. v. Bolilios, [1928] 1 K. B. 798. 

1319. Later statute correcting error in 
former statute.|}—An Act of Parliament made to 
correct an error by onussion in a former statute 
of the same session, has relation back to the time 
when the first Act: was passed.—A.-G. v. POUGETT 
(1816), 2 Price, 381; 146 KH. BR. 330. 

1320. - Explanatory of former statute.]|— 
This Act is to ‘‘explain’’ the former. Sect. 1 
provides for settlements by renting for the future. 
Sect. 2, therefore, unless it be retrospective, is 
without object (PARKE, J.).—R. v. DURSLEY 
(INHABITANTS) (1832), 8 B. & Ad. 465; 1 iL. J. 
M. C. 37; 110 E. R. 168. 

Annotation :—Distd. Young rv. Adams, [1898] A. C. 469. 


1821. ——~.]—Merchant Shipping Act, 
1889 (c. 68), is retrospective, as it declares what the 
meaning of the principal Act of 1854 always has 
been, & by it the word ‘‘ ship ” in the Act of 1854 
includes ‘‘ foreign ship.’—JONES v. BENNETT 
(1890), 63 L. TV. 705; 6 Asp. M. L. C. 596, 
Dp. Cc. 

















1322, ——- —---.|—-A.-G. v. THEOBALD, No. 1237, 
ante, 
1323. ——.]|—Re LOVELL & COLLARD’s 


CONTRACT, [1907] 1 Ch. 249; 76 L. J. Ch. 246; 
96 L. T. 382. 


Annotation :--Mentd. fe De Leeuw, Jakens v. Central 
Advance & Discount Corpn., (1922] 2 Ch. 540. 


PART IV. SECT. 9. 


4. Action for custom’s duties—Subsequent Act passed imposing duties--Whether amounting to legislative declaration that 
¥ premously non-existent. )—GRINNELL v. R. (1888), 16S. C. R. 119.—CAN, 
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SrectT. 10.—ENABLING STATUTES. 

1824. When statutes enabling—Acts authorising 
companies to make railways.|—Acts of Parlia- 
ment authorising cos. to make railways are now 
regarded as but enabling statutes, which give 
powers, but do not render compulsory or obli- 
gatory the exercise of those powers.—ScorTtisH 
NortH Eastern Ry. Co. v. STEWART (1859) 3 
Macq. 382; 33 L. T. O. S. 307; 5 Jur. N.S. 607; 
7 W. R. 458, H. 1. 

Annotations : -—-Apld. Kt. W. Ky. (1893), 62 L. J. Q. B. 
ue Reid. Taylor c. Chichester & Midhurst Ry. ree 
R. 2 Exch. 356 ; Darlasten L. B. v. L. & N. W. Ry. 

{igh} 2Q. B. 694. 

1825. Absence of compulsory words— 
Effect of acts done in pursuance of statute.|— 
(1) One must look at the Act to see whether there 
are words of compulsion; but if enabling words 
only are there to be found, then they are not words 
of compulsion according to the ordinary con- 
aC HOn of the Inglish language (LorD EsuEr, 

) 

(2)... Take those acts; without the Act of 
Parliament, do they contain an obligation, because 
you have done those acts, to go on & do something 
else? . If you say that the doing of those acts 
tur ned the permissive words in the Act of Parlia- 
ment into compulsory words, you must find that 
enactment in the statute; & if you do not find it 
there, then the doing of the act afterwards cannot 
make it compulsory that they should go on & do 
something else (LORD MsHER, M.H.). 

(3) The truth is, that when a statute confers 
powers upon a public body there may be duties 
which arise out of the powers when they are 
exercised, but the mere fact that such powers are 
conferred involves no implication, when the statute 
is silent upon the point, that the powers must be 
exercised. Permissive words are not compulsory 
(Bowen, L.J.).—R. v. GreaAT WESTERN Ty. Co. 
(1893), 62 L. J. Q. B. 572; 69 L. T. 572; 9 T. 
Ja. R. 5733; S7 Sol. Jo. 669; 9 RK. 1, C. A. 3 affy. 
S.C. sub nom. R. v. GREAT WESTERN Ry. Co., 
Kix pp. RCABON Brick & TERRA Corra Co., 69 
J. T. 443, 

Annotations :—Generally, Refd. A -G. v. 


Ch. 671. Mentd. Darlaston i Be M, 
[1894] 2 Q, B. 694, 





ape ae 2 
. ity., 


SECT. 11.—PERMISSIVE STATUTES. 
SuB-sECT. 1.—IN GENERAL. 

1326. General rule—Permissive words not obli- 
gatory.|—Permissive words in an Act of Parlia- 
ment are not obligatory. EvINBURGI, PERTH & 
DUNDEE Ry. Co. v. Primi (1857), 2 Macq. 514; 
28 L. T. OS. $15 5 3 Jur. N.S. 249; 5 W. R. 377, 


I. Lh. 

Annotations : Pier Rooteish North Eastern Ry. v. eae 
eae 33 LL, T. F eid. RK. v. French pees 
Q. B b. 187; RO 0. %. W. Ry. (1893), 62 1. J. Q. B. 572; 
Darlaston i B.v. L. & N. W. Ry., [1894] 2 Q. B. 694. 
1327, —--— —~—-..}—I. is obviously a strong con- 


struction to treat permissive words as imposing 


a serious obligation (KAY, J.).—DORMONT vv. 
Furness Ry. Co. (1883), 11 Q. B. D. 496; 52 
L. J. Q. B. 331 ; 49 L. . 134% 47 J. P. 711; 5 


Asp. M. L. ©. 127. 
Annotation :--Mentd. The Ella, {1915} P. 111. 

1828. -|-—-K. v. GREAT WESTERN Ry. 
Co., No. 1825, ante. 








STATUTES. 





1829. —— Although serving public pur- 
pose.}—-An Act of Parliament authorising & 
empowering a person to improve the passage of 
boats, & for that purpose to cleanse, scour, & 
deepen the river, where & as often as occasion 
should require, although intended to serve a 
public purpose, must bo construed to be per- 
missive only, & not obligatory.—- SIMPSON v, A.-G., 
[1904] A. (1. 476; 74 1L. J. Ch. 1; 911. T. 610; 
60J.P.85; 20T.L. BR. 761; 3D. G. R. 190, H. L. ; 
revsg. S. C. sub nom. A.-G. v. SIMPSON, [1901] 2 
Ch. 671, C. A. 

Annotations :—~Mentd. Newcastle v. Worksop U. C., [1902] 
2 Ch. ere Queenborough Corpn, v. Smeed, Doan (1904), 
68 J.P. 211; A.-G.v. Antrobus, (1905) 2 Ch. 188; Dibden 
v. yon te (1907] 1 Ch. 437; ‘Robinson v. Smith (1908), 
247. L. R. 573; Re Hatechek’ 8 Patents, Hx p. Zerenner, 
{1909} 2 Ch 68; A.-G. « Horner (No. 2) (1913), 2 Ch. 
110: Folkestone Corpn. rv. Brockman, [1914] A. C. 338; 
Tamumerton v. Dysart, [1916] 1 A. C. &7; Maron cesar 
v. Northumberland Farmers’ Auction Mart Co. & Robert 
Donkin (1920), 90 L. J. Ch. 420; Layzell v. Thompson 
(1927), 137 L. T. 106. 


1830. When obligatory.|—-TremrLe v. BANK OF 
FENaLAND (1802), 6 Ves. 770; 31 EH. R. 1300, L. C. 

1331. Statutes for advancement of justice— 
Each statute to be considered.}|—-Cases were cited 
to show that, in the construction of statutes having 
for their object the advancement of justice, per- 
missive words ought to be treated as obligatory 
& directive. But arule of that kind will be applic- 
able or inapplicable according to the terms of the 
particular statute (WRIGHT, J.).—R. v. TURNER 
(JUDGE), 11897] 1 Q. B. 445; 66 L. J. Q.. ve 417; 
76 L. T. 556; 45 W. BR. 381653 41 Sol. Jo. 2 

1332. Private rights to be ede Maeab: 
POLITAN ASYLUM Districr v. HtiL, No. 1222, ante. 

1833. .|—-JORDESON v. SUTTON, SOUTH- 
coATES & Drypoor Gas Co., No. 1411, post. 

1334. -|—Wherever ac cording to the sound 
construction of a statute, the Legislature has 
authorised a proprietor to ‘make a particular use 
of his land, & the authority given is in tho strict 
sense of law permissive merely, & not imperative, 
the Legislature must be held to have intended 
that the use sanctioned is not to be in prejudice 
of the common law right of cthers.—CANADIAN 
Pacific Ry. Co. v. PARKE, [1899] A. C. 535, 68 
LJ. P.C. 89; 811. T. 127; 48 W. R. 118; 15 


Tae It. 427, POC 
Annotations :-—Consd. A.-G. v. Dorchester Corpn. (1905), 93 


L, T. 290 ; Metropolitan Water Board v. Soloman, (1908) 
2 Ch. 214: Refd. Weat v. Bristol Tramways & Carriage 
Co. (1908), 72 J. P. 145; Hanley v. Kdinburgh Corpn. 
(1913), 77 J. P. 233, 


Discretionary powers.]—-Sce Sect. 14, sub-sect.. 4, 
post. 











Sup-sEcT. 2.—WuUAT CONSTITUTES STATUTE 
PERMISSIVE 
Use of ‘‘it shall be lawful.’’]—-See Sect. 13, 
sub-sect. 1, post. 
Use of ‘* may.’’|—-See Nos. 1855-1360, post. 


Sect. 12.—TEMPORARY STATUTES. 

1335. Continuance of temporary statute—Neces- 
sity for.]—If divers statutes be continued until 
the next Parliament, or next session; & there is 
a Parliament or a session, & nothing done therein 
as to continuance, all the said statutes are dis- 


PART IV. SECT. 10. 
ce. General rule.J—Enabling yA are always compulsory where they are words to effectuate a legal right.—It. v. 


DAKLS (N. B.) (1911), o HK. GL 33.—CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 


d. Canada Temperanee Act, 


1864, 
A. C, 212 —CAN. 


a. 17, must be construed as permissive only.J—WENTWORTH ?. 


Matrurnyu, [1900] 


Part IV.—OprErRaTion. 


continued & gone.—RESOLUTIONS UPON THE STAT. 
35 ELIz. C. 1 CONCERNING SECTARIES (1623), Hut. 
61; 123 E. R. 1101. 

1336. No particular form of words neces- 
sary.]—A. statute intitled ‘‘ An Act to indemnify 
certain persons upon the terms in this Act 
mentioned, & for relief of officers, etc.”’ is continued 
by a subsequent statute made for that purpose, 
although, in reciting its title, it is said, ‘‘ upon the 
terms therein mentioned, & for the relicf of 
officers, ete.,’’ for the legislature in continuing a 
statute are not bound to use any particular form 
of words.—R. v. LONGMEAD (1795), 2 Leach, 694 ; 
168 E.R. 448. 

1837. —~— Effect of continuance.|—Though 
the time in a temporary Jaw is expired yet if it 
be continued Acts may be laid to be done by 
virtue of the first law.—hR. v. MorGan (1736), 2 
Stra. 1066; 03 KE. R. 1038. 
se CL :—Refd. HK. v. Smith O’Brien (1848), 7 State Tr. 





1338. ---— -—-— On sections not requiring con- 
tinuance.|-—--The Act of William IV, [1 & 2 Will 4, 
ec. LLXXVI}] was continued by subsequent Acts 
down to 1889, when the London coal duties were 
abolished, & the Act was no longer continued. 
(pon an information under gs. 52 of 1 & 2 Will. 4, 
c. Ixxvi., for delivering coal to a purchaser from 
a cart without having thereon a perfect weighing 
machine :—Held: the Act, 1 & 2 Vict. c¢. ci., 
continuing the Act of William IV, for the further 
term of seven years, & the subsequent continuing 
Acts, must be read as referring to those sects. 
only of the Act which would have expired, if they 
had not: been continued, & not to the whole Act, 
& therefore s. 52. which did not require to be con- 
tinued, was still in force, & the information was 
tightly laid under it.-~ Tlouairron v. FEAR 
Broviers, Lrp. & WILisier, [19133 2 KK. B. 348 ; 
S21. 7. K. B. 650; 109 1. 7.177; 77 J. P. 376; 
207T.L R 410; 11. G.R. 731; 28 Cox, c. C. 
$94, D.C. 

Annotation : -Refd. Spencer v. Hooton, Spencer v. Newton 

& Pycroft, Briggs vu. Go oN. Ry., Parkinson 2. Wigan Coal & 


lron Co,, Harrison v. Wigan Coal & Iron Co. (1920), 37 
T. Ta. i. 280. 


1339. —-—— By general Act.)—A local Act for 
amending the roads & highways in the Isle of 
Wight, empowered certain comrs. to take certain 
tolls at the several turnpikes or toll gates which 
might be erceted on the roads by virtue of the Act. 
The Act authorised the comrs. to borrow money 
for the purposes of the Act, & to mortgage the tolls 
for any term during the continuance of the Act, 
as a security for the repayment of such money. 
The time limited by the Act for its continuance 
had expired, unless it was continued by the 4 & 5 
Will. 4, c. J0, for continuing the Acts for making 
turnpike-roads in Great Britain :—Held : the local 
Act though not exclusively a turnpike-road Act: 
was within the spirit of, & continued by 4 & 5 
Will. 4, c. 10.~-BARNES 7. WITTE (1845), 1 C. B. 
192; 1 New Sess. Cas. 504; 141. J. M. C. 65; 4 
L. T. O. 8S. 333; 9 Jur. 182; 135 E.R. 5171. 

1340. Effect of repeal by temporary statute— 
Whether prior law revives-—-On expiration of re- 
pealing statute.|—-Where a statute professes to 
repeal absolutely a prior law & substitutes other 
provisions on the same subject, which are limited 
to contmue only till a certain time the prior law 
does not revive after the repealing statute is spent 
unless the intention of the legislature to that effect 


PART IV. SECT. 12. 

e. Lffect of subsequent Act making 
temporary dct perpetual.J—A tem- 
porary Act, when made perpetual by 
& subsequent Act, is in effect perpetual 


& N. 131.---IR. 


1845 1. Obligatory 


ab initio. —R. v. SWINEY (1832), Alc. 


PART IV. SECT. 13, SUB-SECT. 1. 
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be expressed._—_WARREN v. WINDLE (1803), 3 
Hast. 205; 102 BE. R. 576. 


Annotation :—Apld. Taylor v. New Windsor Corpn., [1898] 
1 Q. B. 186, 


1841, ——-- —__- ——-.]—It is a question of 
construction on every Act professing to repeal or 
interfere with the provision of a former law 
whether it operate as a total or a partial & 
temporary repeal (LORD ELLENBOROUGH, C.J.).— 
R. v. RoGErs (1809), 10 East, 569; 103 E. R. 891. 
Annotution :—Mentd. R. v. Allen, R. v. Argent, Crussall & 

le v. Chaimnberlain & Hopwood (1826), 1 Mood. 

1842. Effect of repeal of temporary statute— 
Rights taken away by statute—Whether revived on 
repeal.|—A turnpike Act, passed in 1819 & which 
was to continue in operation for twenty-one years, 
recited that a public bridleway across a farm would, 
if not stopped up, be the means of enabling persons 
to evade the tolls granted by the Act, & enacted 
that the bridleway should be vested in the owner 
of the farm in exchange for land of his taken for 
the purposes of the Act, & that, after the turnpike 
road had been opened for traffic, the bridleway 
should be stopped up, & it should be unlawful 
for the public to use it. Subsequent statutes 
continued the operation of the Act till 1856 when 
it was repealed :—Held : the repeal did not revive 
the public right to use the bridleway.—GWYNNE 
v. Drewirt, [1894] 2 Ch. 616; 638 I. J. Ch. 8703 
71 iL. T. 190; 60 J. P. 104; 483 W. R. 5515 8 
R, 814. 

1343. -- - A municipal corpn. 
having a prescriptive right to take certain cus- 
tomary tolls for the passage of carriages, cattle, 
ctc. over a bridge belonging to them, obtained in 
1734 a local Act which, after reciting their right 
to take the customary tolls, enacted that the cus- 
tomary tolls should be & remain vested in them, 
& empowered them to take the said tolls, with 
a variation as to the exemption of freemen of the 
borough. In 1819 the corpn. obtained another 
local Act which repealed the former Act & 
empowered them to take down the old bridge & 
build a new one & to take tolls which varied from 
the old tolls in amount & subject-matter. This 
Act was temporary & had expired :—Held: the 
prescriptive right to take tolls had been merged 
in & extinguished by the statutory right given in 
1734, & neither had nor could have been revived 
by the later Act, & the right to take tolls expired 
with the later Act.—-NEW WINDSOR CORPN. v. 
TAYTOR, [1899] A. C. 41; 68 L. J. Q. B. 873; 68 
J. P. 164; 15 T. L. R. 67; sub nom. WINDSOR 
Corrn v. Taytor, 79 L. T. 450, H. L. affg. S.C. 
sub nom. TAYTOR v. NEW WINDSOR CoRPN., [1898] 
1 Q. B. 186, CG. A. 

Annotations :—Consd. 

§88. Refd. A.-G. v. 

508 





A -G. 7 Reynolds, [1911] 2 K. B. 
De Koyser’s Royal Hotel, [1920] 


1344. Duration of temporary statutes—Whether 
provisions limited to duration of statute.| -— 
STEAVENSON tv. OLIVER, No. 2019, post. 


Sect. 13.—PARTICULAR EXPRESSIONS. 
Sup-secT. 1.—‘‘ Iv SHALL BE LAWFUL.” 


1345. Obligatory interpretation.]—1I1 is true that 
in many cases the words “it shall be lawful ”’ in 
an Act of Parliament are obligatory (LORD CAMP- 


Whether the words “it shall be law- 
ful’? in an Act of Parliament are man- 
datory or not, is to be determined from 
the context & the general scope & 


interpretation.) — objects of the enactment.—He NICHOL- 
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Sect. 13.—- Particular expressions : Sub-sects. 1, 2, 
3 & 4.) 

RELL, C.J.).—CASTELLI v. GROOM (1852), 18 


Q. B. 490; 21L. J. Q. B. 308; 191. 'T. O. 8.121; 


16 Jur. 888; 118 E. BR. 185. 
Annotation :—Mentd. Brown v. Mollett (1855), 24 L. J. C. P. 


_ 1346, ~-—.]—It is urged that the Act only says 
it shall be lawful for the ct. to order it to be paid 
out. That is the usual courtesy of the legislature, 
dealing with the judicature, ‘ Jt shall be lawful ” 
means in substance that it shall not be lawful 
to do otherwise (JAMES, L.J.)—Re Neatn & 
BreEcON Ry. Co. (1874), 9 Ch. App. 263 ; sub nom. 
Exp. NeatH & BRECON Ry. Co., 43 L. J. Ch. 277 ; 
30 L. T.3; 22 W. R. 242, lL. Jo. 

Annotations :—Refd. Sandgute L. B. of Health v. Pledge 
(1885), 33 W. R. 565. entd. Re Mutlow’s Estate (1878), 
10 Ch. D. 131. 

Obligatory powers.]— See Sect. 14, sub-sect. 3, 
post, 

1847. Permissive interpretation.] — The words 
“It shall be lawful for the said co. to make the 
said railway’’ [in J2 & 13 Vict. c. Ix., s. 3) 
are permissive only, & not imperative; & it is 
a safe rule of construction to give to words used by 
the legislature their natural meaning, when 
absurdity or injustice does not follow from such 
a construction (JERVIS, ©.J.).—Yonrk & Norrr 
MIDLAND Ry. Co, v, BR. (1853), 1 BE. & B. 858; 7 
Ry. & Can, Cas. 459: 1 C. I. R. 119; 22 I. J. 
Q. B. 225; 21 T. T. O. S. 1163 17 Jur. 680; 1 
W. RR. 3583 17 J. P. Jo. 309; 118 EF. R. 657, 
Ex. Ch. 3 rerag. S.C. sub nom. R. v. YorK & Nortu 
Mipnann Ry. Co, (1852), 1 FB. & B. 178. 
Annotations :—Consd. R.v. L. & Y. Ry. (1852), 7 Ry. & Can. 

Cas. 266, Apld. G. W. Ity. v. R. (1853), 1 E. & B. 874. 

Consd. Juhus v. Oxford (Bp.) (1880), 5 App. Cas, 214, 

Apld. R. vu. G. W. Ry. (1893), 62 L. J. Q. B. > Rov. 

Turner & Hodgson (1897), 76 L. TT. 556. Consd. A.-G. v. 

Simpson, [1001] 2 Ch. 671... Refd. Morgan v. Parry (1856), 

17. Bo 3343) Scottish North Eastern Ly. v. Stewart 

(1859), 33: L. T. O. 8. 3807; Forbes v. Lee Conservancy 

Board (1879), 48 L. J. Q. B. 4023; Roa. French (1879), 4 

Q. B.D. 407; S bk Ry. v Railway Comrs. & Wastings 

Corpn (1881), 38 Rv & Cun, Tr Cas. 464: Darlaston lL. B. 

mT. & N. W. Ry, [1894] 2 Q. B. 694. Mentd. It. x. 

Ambergate Ry. (1853), 20 L TT. O. S. 216; Astley v. 

M.S. & L. Ky. (1858), 2 De G. & J. 453: Roberts v. 

Roberts (1862), 3B. & 8.183; Samar Manure Navigation 

Co, of Proprictors « Wagstaffe (1863), 4 B. & 8S. 288; 

Swansea) Fmprovements & Train. Co. «. Swansea & 

Muinbles Ky. (1880), 3 Ry. & Can. Tr. Cas, 339. 

1348. -|—In the special Act [10 & 11 Vict. 
c. ccxxvi.| it was enacted that ‘it should be law- 
ful for ’ the co. to make a line to R., the line 
in question, & if they shall think fit ‘‘ a branch ; 
& that the line to R. ‘‘ shall commence at,’ etc. 
“& shall terminate at BR.” & the branch “ if 
the same shall be constructed shall be made,”’ etc. : 
—Held: it was not obligatory on the co. to make 
the line to R., the peculiar words of the special 
Act not taking the case out of the general rule.-— 
GREAT WESTERN Ry. Co. v. R. (1853), 1 E. & B. 
$71; 17 Jur. 695; 118 E.R. 663, Ex. Ch. 
Annotations :—Refd. Forbes_v. Loe Conservancy Board 

(1879),48T J.Q. B.402. Mentd. Shackellr. West (1859), 

2E.& K£. 326; Weld v. S. W. Ry. (1862), 32 Beav. 340. 

1349. Whether court will limit discretion.]| 
—Semble: where an Act: of Parliament says, ‘ it 
shall be lawful’? to do anything, thereby leaving 
a discretion in the person by whom any order or 
adjudication is to be made, the ct. will not lay 


» 

\ 
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SON, Ear pn. NYBERG (1882), 8 V. Ts. Rh. 
S excluding all 


(I..) 292.—AUS, 

1345 i. ~.J—Liksanck Musict- 
PALIFY t. PARTHRIDGH (1886), 4 8. C. 
300,—S. AF, 


‘ 1347 i. Permissive interpretation.) — 
The words “shall be lawful ”’ always 
imply a discretionary power, except 


38.—S. AF. 


when implied with other 
discretion.— 
* MEyrtn & BERNING (1837), 2 Men. 
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1352 i. Imperatire.] — Interpretation 
Act, 31 Vict. c. 1,8. 6 (2) (O.), enacting 


STATUTES. 


down any rules whereby that discretion may be 
fettered.—LAMONT ¥. BEIFFE (1842), 6 J. P. 


815. 
1350. —-— Unless nature of Act requires im- 


perative construction.]—In all cases where juris- 
diction is given to the ct. by Act of Parliament 
by the words ‘it shall be lawful,’ those words, 
unless they are controlled by other parts of the 
Act, give the ct. a discretion in the exercise of that 
jurisdiction.— te BripGMaNn (1860), 1 Drew. & 
Sm. 164; 29 L. J. Ch. 844; 8 W. R. 598; 62 


E. f. 340. 
Annotation :-—Mentd. Re Adams’ Trust (1879), 12 Ch. D. 634. 

1351. Onus on person asserting im- 
perative construction.]—(1) The words in a statute 
“it shall be lawful” of themselves merely make 
that legal & possible which there would, otherwise, 
be no right or authority to do. Their natural 
meaning is permissive & enabling only. But 
there may be circumstances which may couple 
the power with a duty to exercise it. It lies upon 
those who call for the exercise of the power to 
show that there is an obligation to exercise it. 

(2) Enabling words are always compulsory 
where they are words to effectuate a legal right.— 
Junius v. OxFoRD (Bre.) (1880), 5 App. Cas. 214 : 
49L. J.Q.B.577; 42 L. T. 546; 443. P. 600; 28 
W. RR. 726, If. L.; affg. S. C. sub nom. RR. v. 
OxForD (Bp.) (1879), 4 Q. B. D. 525, C. A. 
Annotations :-—As to (1) Consd. Loosemore v. Tiverton & 

North Devon Ry. (1882), 22 Ch. D. 25. Apld. 2?e Baker, 

Nichols v. Baker (1890), 44 Ch. D. 262. Consd. ltiver 

Thames Conservators r. Port of London Sanitary Autho- 
rity, (1894) 1 Q. B. 647. Apld. kh. v. Turner, (1897) 1 
Q. B. 445. Consd. Southwark & Vauxhall Water Co, tv. 
Wandsworth Board of Works, [1898] 2 Ch. 603; Merscy 

Docks & Harbour Board v. Hay, (1923) A. C. 345; Tate 

& Lyle» LL, & N. BE. Ry. & LM. & 8S. Ry. (1926), 43 

tT. L. R. 49. Refd. Fleming v. Manchester Corpn. (1481), 

44 L. T. 517: Rv. Barclay (1881), 8 Q. B. D. 306; 

Dormont v. Furness ity. (1883), 11 Q. B. D. 496; Leduc 

v. Ward (1886), 54 L. T. 214; Abergavenny v. Liandaft 

eee (1888), 20 Q B. D. 460; HR. v. St. Paneras Vestry 

1890), 62 L. T. 440; Kirkheaton District L. B. v. Ainley, 

[1892] 2 Q. B. 274; Trussell v. Russell, (1895) P. 315; dite 

White (1898), 42 Sol. Jo. 198; KR. v». Locke, [1910] 2 

K. B. 201; Golden Horseshoe Kstates Co. ». R., (1911] 

A. C. 480; HR. t Marshland, Smeeth & Fen District 

Comrs , [1920] 1 K. B. 155; Taylor v, Iraires (1920), 64 Sol. 

Jo 116. Asto(2) Apld. R.». Mitchell, Erp. Livesey, [1913] 

1K. B. 561. Refd. Emmott v. Star Newspaper Co. (1892), 

9T. LL. R11. Generally, Mentd. S. ih. Rv. v. Ry. Comrs. 

& Hastings Corpn. (1880), 50 L. J. Q. B. 201; de Serjeant 

v. Dale, Wir p. Dale, Re Perkins v. Enraght, Ar p. Knraght 

(188t), 43 L. T. 769; Central Wales & Carmarthen 

Junction Ry. v. lL. & N. W, Ry. & G. W. Ry. (1883), 4 

Ry. & Can. ‘Tr. Cas. 211; I. v. Bloomsbury County Court 

Judge tent), 27. L. R. 6653 1. v. London (Bp.) (1889), 

24 Q. B.D. 213; Pure Spirit Co. v. Fowler (1890), 25 

Q. B. 1). 235; Alleroft v. London (Bp.), Lighton v. London 

(Bp.), [1891] A. C. 666; Hakea v. Cox, [1892] P. 110; Re 

Knight, [1898] 1 Ch. 257; RR. ». Metropolitan Police 

Comrs., He p. Holloway, [1911] 2 K. B. 1131, 


Discretionary powers.|——-See Sect. 14, sub-sect. 4, 
post. 








SuB-sECT. 2.—‘ SHALL.” 

1352. Imperative.]|—STAMPER v. MILLAR (1744), 
3 Atk. 212; 26 EB. XK. 923, L. 0. 

1853. ——-.]—Davins v. Evans, No. 1368, post. 

1354. Directory.|—There are many cases where 
“shall”? has been held to be merely directory 
(Loves, J..J.).—Re Tuurtow (LorRD), Ea p. 
OFFICIAL REcEIVER, [1895] 1 Q. B. 724; 64 
L. J. Q. B. 479; 72 J. T. 642; 59 J. P. 309; 


that the word “ shall’ fs to be con- 
strued as imperative, docs not intro- 
duce any new rule, but is declaratory 
only of that established by judicial 
decision.—/?e = LINCOLN ELECTION 
(1878), 2 A. R, 324.——CAN, 

1852 ii. ——.}—TockEr v. KEAtrrt 
Roap Disrricr (INHABITANTS) (1901), 
20 N. Z. L. R. 607.—N.Z. 


rovisions 
OUERSON 


Parr IV.—OpERATION. 


43 W. R. 403; 11 T. L. R. 299; 39 Sol. Jo. 366; 
2 Mans. 158; 14 R. 320, O. A. 
Annotations :—Mentd. Jie EK. A. B. (1901), 85 L. I. 773; 
Re Utley (1901), 17 1. L. R. 349; Re Ponsford, Ex p. 'The 
Bankrupt (1904), 91 L. T. 82. 

ap ae powers.]—Sce Sect. 14, sub-sect. 3, 
post. 


SUB-SECT. 3.—‘' May.” 

1355. Usually permissive.|—‘‘ May” is  dis- 
cretionary ; & if the clause had been meant to be 
compulsory, the word ‘‘ must’’ would have been 
used, which would have rendered the passage 
nonsence. ‘‘ Deemed” is discretionary ; both 
those words imply necessarily an exercise of judg- 
ment (LITTLEDALKE, J.).—Dr BEAUVOIR v. WELCH 
(1827), 7B. & C. 266; 1 Man. & Ry. K. B. 81; 
1 Man. & Ry. M.C.7; 61. J. 0. S. K. B. 78; 
108 Ie. R. 722. 

1356. -|—There is no doubt that in some 
cases the word ‘‘ must’? or the word “ shall ”’ 
may be substituted for the word ‘‘ may,” but that 
can be done only for the purpose of giving effect 
to the intention of the legislature; but in the 
absence of proof of such intention the word ‘‘ may ”’ 
inust be taken to be used in its natural & therefore 
in a permissive & not in an obligatory sense (per 
Cun.).—DELHI & LONDON BANK v. ORCHARD 
(1877), L. R. 4 Ind. App. 127, P. C. 

1357. }—Daviss v. Evans, No. 1368, post. 

1358. -——.|—-1 think that great misconception 
is caused by saying that in some cases ‘‘ may ”’ 
means ‘ must.” It never can mean ‘“ must” so 
long as the English language retains its meaning. 
... here is given by the word ‘“‘ may ”’ a power 
as to the exercise of which there is a discretion 
(Cotton, L.J.).—Re Baker, Nicuons v. BAKER 
(1890), 44 Ch. D. 262; 59. J. Ch. 661; 62 1. 7. 
817; 388 W. RR. 417; 6 T. LR. 237, C. A. 
Annotations ae oo Re Johannisberg Land & Gold Trust 

Co., [1892] 1 Ch. 583; R._v. Mitchell, Ex p. Livesay, 

[1913] 1 K. B. 561. Mentd. Re Briggs, Karp v. Briggs 

(1891), 7 T. L. R. 494; Re Kvans, Ae yw. Evans, [1891] 1 

B. 143; #te Leng, Tarn v. Kimmerson. [1895] 1 Ch. 


652 : Jie Whitaker, Whitaker v. Palmer (1900), 83 L. 'T. 
312; Ze Kenward, Hammond v. Kade (1906), 94 L. I’. 277. 


1359. -|--Originally, & apart from = sur- 
rounding circumstances, the word ‘‘ may” m 
a statute means ‘‘“may’’ & nothing else. ... 
But it is equally clear that there are cases where 
the word ‘‘ may ”’ has the effect of ‘‘ must.”? ... 
Regard must be had to the surrounding circum- 
stances to discover whether the word ‘ may ”’ is 
to have a permissive or ® compulsory meaning 
(LORD COLERIDGE, J.).—H. v. MITCHELL, Lx p. 
Livesey, [19138] 1 K. B. 561; 82 1. J. K. B. 153; 
108 L. T. 76; 77 J. P. 348; 29 TT. LR. 157; 23 
Cox, C. C. 278, D. C. 

1360. ———- Although ‘‘shall’’ used in other 
parts of Act.|—Looking at sect. 159, I find the 
word ‘‘ may,” whilst in every other sect., the 
word ‘shall’ is employed; this seems to show 
that the powers given to the board are sometimes 
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18551. Usually permissive. }—SMITH 


1355 v. 


—.}-—-Re Coat & PETRO- 
ACT, JOHNSTON v. MINISTER OF CAN. 
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discretionary, & sometimes imperative. In this 

case, I think the legislature meant to give a dis- 

cretion to the board to make this order, for the 
inconvenience would have been very great if it 
had been imperative.—R. v. WANDSWORTH D1s- 

TRICT BOARD OF Works (1858), 6 W. BR. 576. 
1361. Imperative construction.}—STAMPER  v. 

MILLAR (1744), 3 Atk. 212; 26 HK. R. 928, L. C. 
1362. .|—There are Acts of Parliament in 

which the word ‘‘ may” has been construed as 

if it were imperative, but that cannot be so here 

(GROVE, J.)—WipNES ALKALL Co., Lrp. vv. 

SHEFFIELD & MIDLAND Ry. (Co.’8s COMMITTEE 

(1877), 37 L. ‘PT. 131, D.C. 

1363. Act creating public duty.|—Where a 
statute directs a thing ot a public nature, ‘S may ”’ 
is understood as ‘‘ shall.’—lR. v. Bartow (1693), 
2 Salk. 609; 91 H.R. 516. 

Annotations :—Consd. Jones vy. Harrison (1851), 2. M. & P. 
257. Expld. Julius v. Oxford (Bp.) (1880), 5 App. Cas, 
214. Refd. R. v. Woolez & Wliss, Re Hart (1860), 8 Cox, 
«G. C. 3373; Mersey Docks & Harbour Board vu. Hay, 
{1923] A. C. 315. 

1364. ——— Act relating to exercise of judicial 
duties.J}—There is no doubt that ‘“‘ may ” in some 
instances, especially where the enactment relates 
to the exercise of judicial functions, has been 
construed to give a power to do the act, leaving 
no discretion as to the exercise of the power when 
the facts are such as to call for it (BLACKBURN, J.). 
—BELL v. CRANE (1873), L. BR. & Q. B. 4815 42 
We 3M; Ch 122) 29 Gels 207 32 OT Jd Pe TL se 
W. R, O11. 

Annotation :-—Refd. Davies v. Evans (1882), 9 Q. B. D. 238, 
1365. ~—— Interred from surrounding circum- 

stances.|—R. v. Mircuen, ae y. Liviesky, No. 

1359, ante. 

1366, — ~~ Construction doubtful- Absurdity re- 
sulting from importing discretion— Modification to 
avoid ineffective construction.]|—MACDOUGALL vt. 
PATERSON, No. 1101, post. 














SUB-SECT 4.—‘‘ SHALL AND MAY.” 


1367. Whether discretionary or imperative-— 
Imperative.]|—‘‘ Shall & mav” in Acts of Parlia- 
ment, or in private constitutions, are to be con- 
strucd imperatively.—A.-G. v. Lock (1744), 3 
Atk. 164; 26 E.R. 897, L.C. 


Annotation :-—Mentd. St. Mary, Castlegate v. St. Mary, 
Bishophill the Elder (1852), 16 J. P. 87. 


1368. -}-—-(1) When a statute declares 
that something ‘shall’ be done, the language 
is considered imperative, & the thing must be 
done. (2) Where the word ‘‘ may” is used, the 
language is as a general rule permissive. (3%) No 
doubt in many cases, the phrase “ shall & may be 
lawful,” has been construed as imperative by the 
cls. (QROVE, J.).—Daviks v. Evans (1882), 9 
Q. B.D. 238; 5141, J. M.C. 132; 46 L. T. 418 ; 
46 J. P. 471; 30 W. BR. 548, D.C. 

Annotations .— As to (2) Apprvd. Grocock v. Grocock, [1920] 


1K.8.1. Consd. Colchester v. Peck, [1926] 2 K. B. 366. 
Gencrally, Refd. Ie Woodall (1888), 57 L. J. M. C. 71. 








ARTHUR CoRPN. (1891), 21 O. RR. 175.— 


1361 iv. ——-.]—In a statute provld- 


v. WATSON (1906), 4 C. L. RR. 802.— 
AUS. 

1355 ii. ——.}--BERNARDIN v, NORTH 
DUFFERIN MUNICIPALITY (Man.) (1891), 
19 8. O. RK. 581.—CAN, 

1355 iii. —-—--. }--MaTToN v. R. (1897), 
5 Exch. C. IR. 401.-—-CAN. 

1355 iv. ---In a statute pro- 
viding that municipal corpns. may pass 
bye-laws in relation to certain enume- 
rated matters, the word ‘“‘ may ”’ is 
permissive only.—SPEAKMAN v. CAL- 
GARY CorpN. (1908), 1 Alta. L. lh. 
454; 9 W. L. BR. 264.—OAN. 





LANbs (B. C.), [1919] 3 W. W. R. 81.— 
CAN 


1361 i. Imperative construction.} — 
Where a statute says oa thing may be 
done which ts for the public benefit, it 
shall be construed that it must be 
done; the word ‘‘ may ”’ is held to be 
imperative.—Lx p. GILBERT (1873), 
14. N. B. lt. (1 Pug.) 231.—CAN, 


1861 ii. ——~.]—-The word ‘“‘ may ”’ in 
35 Vict. c. 26, 5. 24 (D), is obligatory, 
& not merely permissive.—AITCHERSON 
v. MANN (1883), 9 P. R. 473.—CAN. 


1361 fii, ——.J—Re DwyrrR & Port 


ing that the ct. may perform a judicial 
act for the benefit of a party under 
given circuinstances, the word “f may ” 
is imperative.—FENSON tt. NiW WERB&T- 
MINSTER Corrn. (1897), 5 B. Cc. R. 
§21.—CAN. 

1361 v. .-—-The word ‘‘ may ” 
involves a duty.—R. vw. SPERDAKES 
See (1911), 9 KE. LL. Re. 433.— 
AN. 





1361 vi. J—h. (LOCAL GOVERN- 
MENT BOARD) v. LETTERKENNY UNION 
GUARDIANS, (1916] 2 I. R. 18.— IR. 
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Sect. 13.—Particular expressions: Sub-sects. 4 & 5. 
Sect. 14: Sub-sects. 1 & 2.) 


1869. ———- ——— When clause for public benefit. 
—‘‘ Shall & may” are only imperative [in an Ac 
of Parliament], when the clause is for the public 

ood or benefit.—R. v. FLocKWoLD INCLOSURE 
omrs, (1817), 2 Chit. 251. 

1870. Unless absurd consequence 
results.|—The words “shall & lawfully may” 
are in their ordinary import obligatory, & ought 

. .. according to the established rules, to have 
that construction, unless it would lead to some 
absurd or inconvenient consequence, or be at 
variance with the intent of the Legislature, to be 

collected from other parts of the Act (PaRKE, B.). 

—-OHAPMAN v. MILVAIN (1850), 5 Exch. 61; 1 

L. M. & P. 209; 19 L. J. Ex. 228; 15L. T. 0.8. 

7; 14 Jur. 251; 155 E.R. 27. 

Annotations :—Consd. R. v. Pritchard (1861), Le. & Ca. 31. 
Refd. Boardshaw v. Londesborough (1851), 2 L. M. & P. 
561; Bell v. Fisk (1852), 12 C. B. 493; Cobham v. Hol- 
combe (4860), 8 GC. B. N.S, 814. Mentd. O'Flaherty v. 
M’Dowell (1857), 6 H. L. Cus. 142; Coe v. Wise (1866), 
L. R.1Q. B. 711. 

1371. ----- ~~ - Unless at variance with inten- 
tion of Legislature.]-—CuarmMaN v. MILVAIN, No. 
1370, ante. 

1872. -—--- ------ Inference from subject-matter.] 
--Where the words “ shall & may” are used in a 
statute though they primd facie import that the 
Act to be done is discretionary yet the nature of 
the subject-mattcr may require them to bo con- 
strued as meaning something imperative.—Re 
NEWPORT BriDGE (1859), 2 E. & BE. 377; 29 L. J. 
M.C. 52; 24J3.72.1383; 6 Jur.N.S.97; 121 E.R. 
142; sub nom. R. v. MoNMouTusHire JJ., 1 
L. 7. 131; 8 W. R. 62. 

Annotations ;-—Apld. R. rv. Oxford (Bp.) (1879), 4 @. B D. 
525,  Refd. Forbes v. Lee Conservancy Bourd (1879), 4 
ve D. 116; Julius v. Oxford (Bp.) (1880), 5 App. Cas. 


1373. ——- Prima facie discretionary.|-— J?c 
Newrort Bripam, No. 1872, ante. 








SuB-SECT. 5.—OTHER CASES. 

1374. ‘‘ Deemed’? —~- Discretionary.) - 
BEAUVOIR v. WELCH, No. 1355, ante. 

1875. ‘* Are to be done ’’—-Whether directory or 
imperative—Necessity for inquiry in each case.]~~- 
R. v. LONDON County JJ. & LONDON CouN'tTy 
CounciL, No. 1282, ante. 

1876. ‘‘ It is declared ’’——Correct for introduction 
of new rules of law.|—HArpDING v. QUEENSLAND 
STAMPS Comrs.. No. 1318, ante. 

1377. ‘* Preference.’’?]—MARRON v. 
No. 2 Rurat Counc, No. 1405, post. 


DE 


CoOTEHILL 


PART IV. SECT. 13, SUB-SECT. 5. 


SHIP SCHOOL Srcrion No, 5, TRUSTEES 


STATUTES. 


Sect. 14.—STATUTORY POWERS AND DUTIES. 
Sus-sEcT. 1.—IN GENDRAL. 

See, generally, PuBlic AUTHORITIES, Vol, 
XXXVIL ., pp. 15 et seg. ; 

Particular instances.|—See T1TLES passim. 

1378. Section giving powers of one party to 
another—New powers given to first party in later 
sectlon—Whether new powers acquired by other 
party.|--Where one sect. of a statute gives to A. 
the power which B. has, & a subsequent sect. gives 
B. new powers, A. does not acquire the new powers 
given to B.—Epwakps v, Hopaus (1855), 15 C. B. 
477; 30.L. R. 472; 24L.53.M.C. 81; 24L.T. 
O. S. 237; 1 Jur. N.S. 91; 139 E.R. 510. 

1379. Power conditional on performance of act-— 
Subsequent impossibility by act of law-~ Whether 
power exercisable without performance of act.]— 
SHREWSBURY (EARL) v. Scorr, No. 50, ante. 

1380. Special affirmative powers—Not required 
because general power given—-Whether negative 
imported.|—When thcre is a special aifirmative 
power given which would not be required because 
there is a gencral power, it is always read to import 
the negative (JESSEL, M.R.).—lwx P STEPHENS 
(1876), 3 Ch. D. 659; 46 L. J. Ch. 46. 

Annotations :-—Mentd, Re Trude-Mk. “ Alpine ’’ (1885), 29 
Ch. D877; Pe Van Duzer's Trado-Mk , Re Leaf's Trade- 
Mk (1887), 31 Ch. D. 6233; Pirte 7. Goodall, [1892] 1 Ch. 
85; Re Wright, Crossicy’s Appin. & Royal Baking Powder 
Co. of New York, [1900] 2 Ch. 218. 

1881. Implied duties— Duty to use reasonable 
care.|—It would seem to me to be contrary to 
natural justice to say that Parliament intended to 
impose upon a public body a hability for a thing 
which no reasonable care & skill could abviate. 
The duty may notwithstanding be absolute ; 
but. if so, it ought to be imposed in the clearest 
possible terms. The intention of the Legislature 
is to be gathered from the language used & the 
subject-matter. Where the language used is 
consistent with either view, it ought not to be sv 
construed as to inflict a liability, unless the party 
sought to be charged has been wanting in the 
exercise of due & reasonable care in the perform- 
ance of the duty imposed (BRETT, J.).—HAMMOND 
v. St. PANCRAS VESTRY (1874), L. R. OC. P. 316 ; 
48 L. 3.0. P. 157; 30 f. T. 206; 88 J. P. 456 ; 
22 W. R. 826. 

Annotations :-—Consd. Fleming vr Manchester Corpn., (1881), 
4 » I. 517; Bateman v. Voplar District Board of 
Works (No. 2) (1887), 37 Ch. D. 272. Apld. Baron v. 
Portslade-by-Sea U. C. (1899), 68 L. J. Q. B 919. Consd. 
Wilson’s Music & General Printing Co. v. Finsbury B. C., 
[1908] 1 K. B. 563. Refd. Humphreys v. Cousins (1877), 
46 L. J. Q. B. 438; Stretton’s Derby Lrewery Co. v. 
Derby Corpn., {1894] 1 Ch. 431, Price v. South Metro- 
volitun Gas Co. (1895), 65 L. J. Q. B. 1263 Queenborough 
Jorpn. v. Smeed, Dean (1904), 68 J. P. 244. Menta. 
aa ta Poplar District Board of Works (1886), 33 


R. & ALBERTA PROVINCIAL TREASURER 
CANADIAN NORTHERN Ky. Co. & 


{. “ Forthuith.”|-—ADAMs v. ROGERS, 
{1907} V. L. I. 245.—AUS. 

g. Statement required by statute to 
be * mgned by the applicant or hia 
attorney ?'---Signature of — applicant's 
name oy his father an his presence 
whether sufficient.}-~ELLIoTT v. HALL, 
[1909] 8S. R. Q. 340.—AUS. 

h, ‘By any other means whatsoever.’’] 
—STerHENS v, JAYASINGA (1913), 15 
W.A. L. RR. 55.— AUS, 

kk. “‘ Herein contained.’’}—The words 
*‘ herein contained,” in 16 Vict. c. 183, 
8 11, must be applied only to the 
Clause in which they occur, & not 
in the whole Act—-that being in this 
case the reasonable, & in general the 
more obvious, though not inevitable, 
construction — McGinL v. PETER- 
BOROUGH & VICTORIA. MUNICIPAL 
COUNCIL (1854), 12 U. C. R. 44.—CAN. 

lL. *' ¥ear."|—Re ABrnopEL Town- 


& HUMPHRIES (1894), 24 O. hi. 632.— vw 


CAN. 

m. ‘'.48 soon as possible.’’]--'The 
words “as svon as possible’ mean 
within a reasonable time.— Tot BEA- 
TRICE (1895), 4 13. C. R. 347.—CAN. 


n. ‘* Jncome.”|—A.-G. OF BRITISH 
SOLUMBIA tv. OsTRUM (B. ©.), [1904] 
A. C. 144.-—-CAN. 

o. ‘A caveat.”}— The words “a 
caveat ’’in Real Property Act, R.S M., 
1902, c. 148, 8. 127, in view of Inter- 
pretation Act, R. 8. M., 1902, c. 89, 
8. 8 (m), cannot be construed to mean 
‘only one caveat.”—ALLOWAY v, 8ST. 
ANDREWS RURAL MUNICIPALITY (1905), 
15 Man. L. it. 188.—CAN, 

p. *' Statute.’’} —Such reference to 
a “statute’’ in a provincial Act 
means, unless there is something in 
the context to the contrary, a statute 
of the Legislature which js speaking. — 


CANADIAN NATIONAL Ity. Co., [1021] 
1 W.W. KR. 1178; 16 Alta. L, 1. 220 ; 
58 D. L. R. 624.—-CAN. 

“ District.’’] — ARCHIBALD ” 
Rovere, [1924] 1 D. L. R. 8073; 57 
N.S. HR. 12.—CAN. 

r. * Allow.”’] — The word “ allow " 
implies uw sanction, direct or indirect.-—- 
kt. v. Farr, (1914) C.P. 7). 36.-—8. AF. 


PART IV. SECT. 14, SUB-SEOT. 1. 
t. Act prim facie unlawful.}— An 
Act which is primnd facie unlawful can- 
not be Justified as an act done under 
stututory authority unlesa the act is 
expressly authorised by the statute, 
or is the necessary result of the doing 
of that which is so authorised.— 
FULLARTON v. NORTH MELBOURNE 
ELECTRIC TRAMWAYS LIGHTING Co., 
pee V.L. R. 231; 210. L. R.181.— 


Part 1V.—OPpERATION. 


1382. ——— Provision of requisite accommoda- 
tlon—In respect of which power given.]—(1) When 
an Act authorised the cxaction of a toll, the 
accommodation for which the toll is authorised 
must be provided. 

(2) The Earl of A... . applied to Parliament 
for an Act which, in the first instance, assumed the 
shape of a private bill, but which must be judicially 
noticed as a public Act, & must have all the 
operation of a public Act (LorD Carns, C.) 

(3) It is recognised by an Act of Parliament 
which was procured by a private person, & from 
its nature must be taken to imply a contract, 
made effective by the sanction of the Legislature, 
between the nobleman who obtained it on his 
own representation ... & that of the persons 
whom it directly affects (Lokb O’ITAGAN).— 
AITON v. STEPHEN (1876), 1 App. Cas. 456, H. L. 
Annotation: —As to (1) Distd. South Staffordshire Mines 

Drainage Comrs. v. Elwell (1927), 97 L. J. K. B. 13. 

1383. Powers ancillary to exercise of powers -- 
Whether all ancillary powers implied.}—Re DuDLEY 
Corpn., No. 941, ante. 

1884, ——— -J—In every case it is for a 
corpn. . .. to show that it has affirmatively an 
authority to do particular acts; but... in 
applying that principle, the rule is not to be 
applied too narrowly, & the corpn. is entitled to do 
not only that which is expressly authorised, but 
that which is reasonably incidental to or conse- 
quential upon that which is in terms authorised 
(SARGANT, J.).—A.-G. v. FULHAM CORPN., [1921] 
1 Ch. 440; 90 L. J. Ch. 281; 125 L. TT. 143; 85 
J.P.213; 87 T. 1. R. 156; 191. G. R. 411 

1385. - -.J—A statutory power to do 
certain things is not to be read as not extending 
to other things ancillary thereto, such as in an 
electric system the erection of poles whereon to 
hang the wires.—WINNIPEG ELEcTRic Ry. Co. 
v. WINNIPEG CrTy, [1912] A.C. 355; SLL IP. Cc. 
198; 1006 L. T. 388, P. C. 

1386. Applications for extension of powers 
—At ratepayer’s expense.|—If there were an un- 
limited power for bodies of this kind to apply 
wherever they thought fit to Parliament at the 
expense of their constituents, one can easily sce 
there would be a great deal of that kind of pro- 
fessional business got up which would be done at 
the expense of the ratepayers; & it is much better, 
as it seems to me, that persons who do seek to 
obtain Parliamentary powers should do it at the 
risk of satisfying Parliament it is right (JAMES, 
V.-C.).—A.-G. »v. West HARTLEPOOL IMPROVEMENT 
Comrs. (1870), L. R. 10 Eq. 152; 39 L. J. Ch. 624; 
22 L. T. 510; 18 W. R. 685. 

Annotations :-—Extd. A.-G._v. g 
Rivers Board 1905), 6 J. ates Rede Hood o- aie 


Ry. (1870), 19 ° 266 4 A.-G, v. Merth rr Ty dfil : 
11900) 1 Ch. 518. yr Tydfil Union 


1387. Powers under two statutes—Under which 
statute power exercised.|—Where a public body 
has powers under two Acta, it must be taken to 
have proceeded under that which gave it the most 
advantages.—PREHN v. BAILEY, THE ETrrRick 
(1881),6 P.D.127; 45 L.T. 390; 4 Asp. M.L. 0. 
465, ©. A. 

Annotations :—Apld. Fulham Vestry v. Minter, [1901] 1 


K. 3B. 501, entd. Greenshields, Cowie v. Stephens, 
{1908)? K. 3B. 51. ephens 











a. Effect of statutory ratification of 
: — 10 Geo, 4, e. 11, 
not expressly authorise the Cobour 
Harbour Co. to build a wharf in fron 
of the street in question, the recognition 
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b. General rule.) —It 1a a matter 
of construction of a legislative Act 
whore it merely confers a permissive 
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1388. .|—Semble: where a public 
body may have acted under two statues, one of 
which increases its liability, & there is no evidence 
to show under which statute it did act, the pre- 
sumption is that it acted in pursuance of that 
statute under which its liability was not increased. 
—BURTON v. SALFORD CORPN. (1883), 11 Q. B. D. 
286; 62 L. J. Q. B. 668; 49 L. 1. 43; 47 J. P. 
614; 31 W. QR. 815. 

Annotation Pre whe Graham v. Newcastle-upon-Tyne 
Corpn., [1893] 1 Q. B. 643. 

1389. -——— ——-..]—If a public body is enabled 
to exercise public powers under either of two 
statutes, it is to be deemed, if there is any difference 
in respect of the two, to take 1t under the statute 
under which it takes most beneficially (PHILLI- 
MORE, J.).—FUIHAM VESTRY v. MINTER, [1901] 
1K. B. 501; 707. J. K. B. 348; 841. 'T. 49; 65 
- A 180; 49 W. R. 415; 17 T. L. R. 192, 
Annotations :—Refd. L. C. C. v. Wandsworth . C., (1903) 

1 K. B. 797; Herne Bay U. C. v. Payno (19U7), 76 L. J. 

K. B. 685. 

Powers confined for public benefit—Compulsory 
purchase. |—-See COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 103, 120, Nos. 4, 130, 181. 

1390. Limitation on contractual rights conferred 
by statute---Necessity for express words.]|—Where 
by statute contractual rights are conferred, clear 
words are required in the statute in order to place a 
limitation upon those contractual rights.—Morr1s 
& Bastert, Lrp. v. LOUGHBOROUGH CorRPN., [1908] 
1K. B. 205; 771. 5. K. B. 01; 98 LL. T. 269; 71 
J. P. 521; 51 Sol. Jo. 824, 6L. G. R. 55, C. A, 
Annotation :—Consd. Bourne & Wollingsworth v. Marylebone 

B. OC. (1908), 72 J. P. 129. 

1891. Variation of statutory duties by common 
law principles.|—Where a statute authorises the 
doing of a particular thing, & provides what are 
to be the rights & obligations flowing from such 
action, it is to be considered as a code complete 
in itself, & no common law principle can be invoked 
to vary or add to the obligations imposed by the 
statutec.—SHARPNESS NEW Docks & GLOUCESTER 
& BIRMINGHAM NAVIGATION Co. v. A.-G., [1915] 
A.C. 654; 84 L. J. K. B. 907; 112 L. T. 826 ; 
79 J. P. 3805; 31 T. L. R. 2543 59 Sol. Jo. 881 ; 
13 L. G. R. 563, H. Les revsg. S. C. sub nom. 
A.-G. v. SHARPNESS New Docks & GLOUCESTER & 
BIRMINGHAM NAVIGATION Co., |1914] 3 K. B. 1, 
C. A. 

Annotations :—Consd. A -G. v. G. N. Ry., 11916] 2 A. C. 
356; A.-G. for Ireland v. Lagan Navigation Co., [1924] 
A. ¢. 877: Mauchester Corpn. v. Audenshaw U. C. & 
Denton U. C.. [1928] 1 Ch. 763. Refd. Worsborough 
U. D.C. v. Barnsley British Co-op. Soc. (1914), 111 L. T. 
429; Butt v. Weston-Super-Mare U. C., [1922] 1 A. C. 
310; Welden v. Smith, [1924] A. C. 484. 








SUB-sECT. 2.— CONSTRUCTION. 

Sec, generally, PUBLIC AUTHORITIES, 
XXXVIILL., pp. 19-22, Nos. 100-121. 

1892. Construed strictly.|—Words creating a 
power must be strictly interpreted (TINDAL, C.J.). 
—-EDWARDS v. EXETER (Bp.) (1839), 5 Bing. N. C. 
652; 7 Scott. 652; 9L. J.C. P. 873; 3 Jur. 725; 
132 BH. R. 1251. 


Vol. 


IL. R. 5 Ran. 722.—IND. 

1392 1. Construed _ strictly.}—-Esqvi 
MALT & NANAIMO Ry. Co. v. WILSON 
& McKENZIBF, ESQUIMALT & NANAIMO 





prulti rizht (wl xe , Ry. Co. v, DUNLOP (B. C.) (1920), 54 
of the right tn gubvequnt statue =— Oita Gooal body or enjoins the por; D. L. Ht, 584,—CAN, 

1877), 2 A, R. 198: affd (1879) 3 formance of an obligatory duty.— 1392 il. «=; MOWNORRIFFER v. PERTH 
0. #, 356.—CAN. : ’ SURATEE Bara KRazAaR Co., LTD. v1. HARBOUR Comrs. (1846), 6 Bell, 8c. 


RANGOON MUNICIPAL CORPN. (1927), 


App. 333; 18 Sc. Jur. 631.—-8SCOT. 
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Sect. 14.—Statutory powers and duties: Sub-sects. 2, 
3,4 & 5, A.| 
1393. -|—A statutory power must be 


strictly construed.—He Surrors’ FEE Funp, Ez p. 
ADDITIONAL CLERKS IN TaxiInG MASTERS’ OFFICE 
(1866), 14 L. T. 819, L. C. 

1394. Power for public benefit—Liberal con- 
struction.|—An Act empowering a co. to contract 
for purposes of public advantage ought not to 
receive a narrow construction.—DOoOveER GaAs Co. v. 
DOvER CorPN (1855), 7 De G. M. & G. 545; 25 
L. T. O. 8. 277; 19 J. P. 515; 1 Jur. N.S. 812; 
44K. RR. 212, L. JJ, 

1395. —— How intention of legislature 
measured.|—In the construction of powers con- 
ferred by Act of Parliament upon public bodies, 
acting for the public benefit alone, the intention of 
the legislature is not to be measured by the more 
guarded powers given to public cos. established for 
trading purposes.—NoORTH LONDON Ry. Co. v. 
METROPOLITAN Board oF Works, WINTER v. 
SAME (1859), John. 405; 28 L. J. Ch. 909; 33 
L. T. 0.8. 382; 23 J. P. 516; 5 Jur. N.S. 1121; 
7W. RR. 640; 70 E.R. 479. 

Annotations :—Refd. Hughes _v. Metropolitan Board of 
Works (1861), 4 L. T. 318. Mentd. Macey v. Metropolitan 
Board of Works (1864), 33 L. J. Ch. 377; Temple Pier 
Co. v. Metropolitan Board of Works (1865), 12 L. 'T. 369; 
Metropolitan Board of Works v. Met. Ity. (1869), L. R. 
4 C. P, 192; Me Dudley Corpn. (1881), 8 Q. LB. D. 86; 
Lewis v. Weston-Super-Mare L. B. (1888), 40 Ch. D. 55; 
Jones v. Conway & Colwyn Bay Joint Water Supply 
Board, [1893] 2 Ch. 603. 

1396. Power to alter provisions of Act—Strict 
interpretation.|—When an Act of Parhament 
confers a power upon a separate body to make 
alterations in that which the Iecgislature has 
prescribed, we should look at the Act with a 
certain degree of care, almost with strictness, in 
order to ascertain the true sense of the language 
used; & that we must take care not so to con- 
strue it as to enable that body to make altera- 
tions which were never intended to be within 
their province (PoLLock, C.B.).—Ciry or DUBLIN 
STEAM PACKET Co. v. THOMPSON (1866), L. R. 
1C. P. 355; War. & Ruth. 369; 35 L. J.C. P. 
198; 15 L. 7.112; 12 Jur. N.S. 726; 14 W.R. 
376; 2 Mar. L. C. 412, Iox. Ch. 

1397. Power affecting private rights—Protec- 
tion given by saving clause—Saving clause liberally 
construed.|—That a public body ... should be 
empowered by Parliament to sell, for money, to 
private persons the right to execute, for their own 
benefit, works injuriously affecting the land of 
an adjoining proprietor without compensating him 
for that injury... is inconsistent with the 
ordinary principles & with the general course of 
public legislation on such subjects. When, there- 
fore, we find in the Act which is alleged to confer 
such powers a saving clause in... large & 
untechnical terms, by which... this class of 
rights may be sufficiently protected, 1 think we 
ought not to hesitate to construe it so as to afford 
that protection (LORD SELBORNE).—-LYON  v. 
FIsHMONGERS’ Co. (1876), 1 App. Cas. 662; 46 
L. J. Ch. 68; 35 L. 'T. 569; 25 W. R. 165, H. L. 


Annotations :—Consd. Goolden v. Thames River Conserva- 
tors (1887), 4 T. L. RR. 187. Refd. Bell v. Quebec Corpn. 
(1879), 5 App. Cas 84; Cale. ty. ». Walker’s Trustces 








1392 fii. -.J)— ABERDEEN COM- 
Perea Cree & egineae oe eek 
GREAT NORTH OF SCOTLAND Ly. Co. Wc ngd be cotts 
(1878), 3 Ry. & Can. Tr. Cas. 205.— 6. Distinction 

1392 iv. -.J—Statutory powers 
granted to a municipality so far as they 
are made use of for the purpose of 
levying monetary charges must be 
strictly construed.—GERMISTON MUNI- 


CIPALITY v. RAND CoLp SToraGE Co., 
Lrp., [1913] T. P, D. 530.—S. AF. 


between affirmative 
commands d:> negative prohibitions. }— 
RAMESIIUR SINGH v. SHEODIN SINGH 
(1889), I. L. 1. 12 Al. $610.—IND. 


PART IV. SECT. 14, SUB-SECT, 3. 
13981. When power obligatory— Powers 


STATUTES. 


1882), 7 App. Cas. 259; Horner v. Whitechapel Board of 
Woke (1885), 55 L. J. Ch, 289; Lawes v. Turner & Frere 
(1892), 8 IT. L. R. 584; River Thames Conservators v. 
Smeed, Dean, [1897] 2 Q. B. 334; Boyce v, Paddington 
B. C., {1903} 1 Ch. 109. Mentd. B ss v. Northwick 
L. B. (1880), 6 Q. B. D, 264; Fritz v. Hobson (1880), 14 
Ch. D. 542; Vernon v. St. James, Westminster Vestry 
1880), 16 Ch. D,449 ; A.-G. of Straits Sottlmt. v. Wemy , 
(i888) 13 App. Cas, 192; North Shore Ry. v. Pion (1889) 

14 App. Cas. 612; Ramuz v. Southend L. B. (1892), 67 
L. T. 169; Hindson v. Ashby, [1896] 2 Ch. 1; Ellis v, 
Bedford, [1899} 1 Ch. 494 ; Chaplin v. Westminster Corpn., 
{1901} 2 Ch. 329; Mellor v. Walmesloy, (1905) 2 Ch. 164 ; 
Wednesbury Corpn. v. Lodge Holes Collicry Co. (1906), 
5L.G. 2. 43; Jones v. Lianrwat U. C. nes Ry Ch. 393 ; 
‘A.-G. of Southern Nigeria v. Holt (Liverpool), A.-G. of 
Southern Nigeria v. Maciver, [1915] A. C, 599; Montreal 
City v. Montreal Harbour Comrs., Tetreault v. Montreal 
Harbour Comrs., [1926] A. C. 299. 


SUB-SECT. 3.—OBLIGATORY POWERs. 

Sec, also, Sects. 10, 11, 13, ante. 

1398. When power obligatory—Powers for public 
purpose.|—-Where an Act of Parliament gives to 
certain persons a special limited authority, & 
requires them to exercise 1t for a public purpose, 
the ct. in its discretion will order them to exercise 
it, although the time directed by the Act for its 
exercise May have passed.—R. v. NoRWicu CoRpn. 
(L830), 1 B. & Ad. 310; 8L. J. O. S. K. B. 359 ; 
109 EK. R. 802. 

Annotatons :—Retd. Bowdon v. Hall (1843), 4 Q. B. 840; 


R. vw. St. ty Newington Grdns. (1851), 17 L. ‘T. O. S. 
cr Corpn. v. R. (1858), E. B. & Ee. 1024; 











163; Jtoches 

Rt. v. Hanley Revising Barrister, lh. v. Stoke-on-Trent 
‘Town Clerk, [1912] 3 K. B. 518, 

9139. .}—There is abundant authority 


to show that where a statute gives an authority 
to do an act which the public interest demands, 
especially where judicial functions are created, 
words which would seem to give merely an option 
should be so construed as to confer a duty; but 
in the cases illustrating this principle, the rule has 
been acted upon only where the general object & 
intention of the Act are best supported by sv 
holding (PoLtLock, B.).—ForBEs v. LEE Con- 
SERVANCY Boarp (187%), 4 Ex. D. 116; 48 L. J. 
Q. B. 402 5; 27 W. QR. 688. 








Annotations :—Refd. Boynton v. Ancholuwe Drainage & 
Navigation Comrs., [1921] 2 K. B. 213. Moentd. The 
Burlington 1895), 72 L. T. 602. 

1400. Where co-relative duties im- 


plied.|—R. v. GREAT WESTERN Ry. Co., No. 1325, 
ante. 

1401. Act to be done in certain event— 
Obligatory on happening of event—& application 
for exercise of power.|—(1) Where a statute con- 
fers an authority to do a judicial act in a certain 
case, it is Imperative on those so authorised, to 
exercise the authority when the case arises, & its 
exercise is duly applied for by a party interested, 
& having the right to make the application. 

(2) If it be doubtful in which sense the word 
““may ’’ is used, we should be justified, by the rule 
of construction to which we have referred, in 
considering whether absurdity or repugnance would 
not follow from holding that a discretion was given, 
& might accordingly modify the word so as to 
avoid that consequence (JERVIS, C.J.).—Mac- 
DOUGALL v. PATERSON (1851), 11 C. B. 755; 6 
Iixch. 337,n.; 2L. M. & P. 681; Cox, M. & H. 





for piblic purpose.J—When a public 
body or a co. is established by statutes 
or is incorporated for special purposes 
only & is altogether the creature of 
statute law the prescriptions for its 
acts & contracts are imperative & 
essential in thelr validity.—MaTHERA 
MORAN Sais v, KUMARSALIA & CHIT- 
TAGONG District Boarp (1915), I. L. R. 
43 Calc. 790.—IND. 


Part [V.—OPpERATION. 


644; 21L.3.C. P. 27; 18 L. T. 0. S. 139; 15 
J. P. 8033 15 Jur. 1108; 138 E. R. 672. 
Annotations :—As to (1) Consd. Ite Newport Bridge (1859), 

2 E. & KK. 377; Julius v. Oxford (Bp.) (1880), 5 App. Cas. 

914. Refd. Crako v. Powell (1852), 2 K. & B. 210 | York 
é& North Midland My. v. Rt. (1853), 22 L. J. Q. B. 225; 
Morisse v. Royal British Bank (1856), 1 O. B. N. 8. 67; 
R. v. Wollez & Bliss, Me Hart (1860), 8 Cox, C. C. 337; 
Taylor v. Faires (1920), 65 Sul. Jo. 116. Generally, Reid. 
Rk. v. Mitchell, 2x p. Livesey, [1913] 1 K. B. 561. Mentd. 
Meredith v. Gittings (1852), 18 Q. B. 257; Collins v. John- 
son (1855), 16 O. B. 588; Bailey & Pegg v. Brvant (1358), 
28 L. J. Q. B. 86; Butler v. Ablewhito (1859), 6C. B N.S, 
740; Corbett v. General Steam Navigation Co. (1859), 28 
L. J. Ex. 214; Dunston v. Paterson (1859), 28 L. J. CG. P. 
97; Pigrim v. Knatchbull (1865), 18 C. B. N.S. 798; 
Alexander v. Jones (1866), L. R. 1 Exch. 133; Emden v, 
Carte (1881), 19 Ch. D. 311. 


-.|—-Compare Nos. 1330, 1831, ante. 


SUB-SECT. 4.—DISCRETIONARY POWERS. 


1402. Exercise of discretion—-Whether court will 
interfere—Bona fide exercise -- Power to take Jand.] 
Ifarailway co. are acting maléd fide, & trying under 
their Act of Parliament to get possession of land 
which they mean to apply to different purposes, 
a ct. of equity may be justified in interfering by 
an injunction to prevent them; but if they act 
bond fide, they must be considered the proper 
judges of the portion of land which is required, for 
their legitimate purposes, & whether they will or 
will not take the lands. This 1s the construction 
to be put on all legislative powers, whether the 
language be that the co. may take so much of the 
lands as are necessary or 50 much as is required 
or is expedient, or, as in this case, simply, that 
they may take the lands for the purposes of their 
undertaking.—SrocxTon & DARLINGTON Ry. Co. 
v. Brown (1860), 9 If. L. Cas. 246; 31. i. 131; 
24 J.P. 803; 6 Jur. N.S. 1168; 8 W. BR. 708 ; 
11K. 1. 724, 16. Ta. 

Annotations :-—Consd. Flower v. L. B. & S.C. Ry. (1865), 2 
Drew. & Sm. 330; James », Lovel (1887), 66 TT. 739. 
Extd. Lewis 1. Weston-Super-Mare L. 8. (1888), 40 Ch. D. 
55. Apld. Stroud v. Wandsworth District Beard of 
Works (1894), 70 L. T. 190. Expld. & Distd. L a N. W. 
Ry. v. Westminster Corpn., [1904] 1 Ch. 759 (See [1905] 
A. C. 426). Refd. Simpson v. South Staffordshire Water- 
works Co. (1865), 4 De G@. J. & Sm. 679; City of Glasgow 
Union Ry, v. Cale. Tey. (1871), L. Tt. 2 Se. & Div. 160; 
Temple v. Flower (1872), 41 L. J. Ch. 604 ; Errington v. 
Met. Dist. Ry. (1882), 19 Ch. D. 559; Wilkinson v. Hull, 
etc., Ry. & Dock Co. (1882), 20 Ch. D. 323; Roberts v, 
Nope {1925} A. C. 578; Short v. Poole Corpn , 
11926] Ch. 66. Mentd. Kemp . 8. I. Ry. (1872), 7 Ch. 
App. 364; Hooper 7. G. W. Ry. (1877), 2 Q. B.D. 339; 
Betts v. G. KH. Ry. (1879), 28 W. R. 50; L. & S. W. Ry. 
v. Gomin. (1882), 20 Ch. D. 562; L. B. & S.C. Ry. v. 
Truman (1885), 11 App. Cas, 45; (.& S.L. Ry. vo. LC. C. 
1891), 65 L. T. 362 ; Goldberg 1. Livorpool Corpn. (1900), 

2L. T. 362; Conron v. L. C. C., [1922] 2 Ch. 283. 


1403. By the court—Unfettered discretion.] 
—When a tribunal is invested by Act of Parlia- 
ment or by Rules with a discretion, without any 
indication in the Act or Rules of the grounds 
upon which the discretion is to be exercised, it 
is a mistake to lay down any rules with a view of 
indicating the particular grooves in which the 
discretion should run, for if the Act or Rules did 
not fetter the discretion of the judges why should 
the ct. do so ? (BOWEN, L.J.).—-CGARDNER v. JAY 
(1885), 29 Ch. D. 50; 54 L. J. Ch. 762; 52 L. 1. 
3953; 33 W. R. 470, C. A. 
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1404. Whether judicial or ministerial act.] 
—If defts. intended to act under the statute, & 
erroncously acted under a wrong scct., they would 
not be liable in the absence of malice if the act was 
not merely ministerial (LorD Esrrr, M.R.). 

When a public duty is imposed on persons which 
they undertake to perform, & the performance of 
that duty depends upon the exercise of discretion, 
the carrying out of that duty cannot be said to be 
a merely ministerial act, but must be considered 
for the purposes of protection as a judicial act 
(Lorp EsHerR, M.1.).—PARTRIDGE v. GENERAL 
COUNCIL OF MEDICAL EDUCATION & REGISTRATION 
oF Unryviep KiInecpom (1890), 25 Q. B. D. 90; 59 
L. J. Q. B. 475; 62 7. T. 787; 55 75. P.4; 38 
W. R. 729; 6'T. T. BR. 313, C. A. 

Annotation :--Refd. KMverett v. GriMiths, [1921] 1 A. C. 631. 

1405. Words importing discretion—-‘‘ Prefer- 
ence.’’]|—Jt must be presumed jn the case of public 
bodies . .. that they have acted bond fide till 
the contrary be proved (laonD ATKINSON). 

In connection with the performance of an 
administrative act the word ‘ preference” as 
applied to the doing of the act, normally imparts 
a choice to do or not to do it which resides in the 
administrator, albeit subject to limitations (LORD 
SUMNER).—MARRON v. CoorrniLn No. 2 Rurat 
Councin, [1915] A. ©. 792; Si L. J. P. C. 125; 
7 J.P. 401; 131. G. R. 901, UL. 

Permissive statutes.|—Sce Sect. 11, azle. 








SUB-SECT, 5.—EXERCISL OF POWERS. 
A. In General. 


See Pusiic AUTHORITIES, Vol. XX XVITI., pp. 
15 et seq. 

1406. Power to be followed strictly.]|-—Entrusted 
as they are by this Act with very extensive 
powers, it is their {defts.’] bounden duty to keep 
strictly within those powers, & not to be guided 
by any fancied view of the spirit of the Act which 
confers them (ToRNER, J..J.).—-TINKLER v. WANDS- 
worTH District BoARD OF Works (1858), 2 
De G.& J. 2613; 271.5. Ch. 312; 31 i. 7. OS. 
27; 223. P. 223; 4 Jur. N.S. 203; 6 W. BR. 390, 
L. JJ. 

Annotations :—Apld. Ashworth +, Hebden Bridge L. B. 
(1877), 47 L. J. Ch. 195 ; Wood v. Widues Corpn., [1897] 
2Q. B. 357. Refd. St. Luke’s. Middlesex Vestry «. Lewis 
(1862), 1B. & 8S. 865 Biddulph v. St. George, Hanover 
Square Vestry (1663),  L. T. 44; Lfargreaves v. Vaylor 
(1863), 3 B & S. 613; Vernon v. St. James, West minster 
Vestry (1880), 16 Ch. DD, 449; &t. James & St, John 
Clerkenwell Vestrv v. Feary (1890), 24 Q. B. D. 708; 
Robinson v. Sundevland Corpn. (1898), '8 1. T. 194; 
Nicholl v. Epping U.C., [1899] 1 Ch 814 Frost v. Fulham 
Vestry (1900), 82 L. 1. 720 9 Carlton Main Collery Co, o, 
Ilemsworth R. D. C., [1922) 1 Ch. 521, 

1407. -|—The scheme to be made binding 
by this Act of Parliament can only be made so 
binding if the provisions in this Act of Parliament 
are closely & exactly followed (Kay, L.J.).—Re 
NEATH & BRECON Ry. Co., [1892] 1 Ch. 319; 66 
L. T.40; 40 W. BR. 289.C. A. 

1408. .—Where you are dealing with a 
statutory body like this you have to see what the 
powers are which are conferred by the statute & 
then to come to the conclusion whether the thing 














PART IV. SECT, 14, SUB-SECT. 5.—-A. 
14061. Power to be followed strictly | -- 
Considering the extensive powers 
Poerereed by municipal councils, & the 
anger there is of these being used 
unwisely, if not to serve the interests 
of private individuals, they should be 
held to a strict compliance with the 
statutory requirements when  pro- 
ceeding to oxerciso theso powers.— 
WHITE v, LOUISE RURAL MUNICIPALITY 
(1891), 7 Man. L. R. 231.-~CAN. 


J.—VOL. XLII. 


1406 ii. -———.]—-In order that a con- 
tract mav be binding on the Secretary 
of State for Indiuw in Council it must 
be made in strict conformity with the 
provisions laid down in the statute 
governing the matter. If it is not so 
made, it is not valid against him.-— 
KESSORAM PopnaRr & Co. v. SECRETARY 
OF State FoR Inna (1926), I. L. R. 
54 Cale, 969.—IND, 


1406 iii. ~. Persons who acquire 
duties & privileges under an Act of 


Parliament sbould obey all its pro- 
visions.—Brapy », Souta AFRICAN 
a CLUB (1906), C. T RR. 237. — 


1406 iv. —-—-.]---A corpn. crented for 
& particular purpose with statutory 
powers is not entitled to exercise 
powers not expressly or impliedly 
authorisod.— DE VILLIERS v. PRETORIA 
BRA: {1912] 'T. P, D. 626,.— 


AAA 
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Sect. 14.—Statutory powers and duties: Sub-sect. 5, 
A. & B.) 


donc is fairly within their powers, either in actual 

terms or by reasonable implication therefrom, or 

whether it is outside those powers. If it is outside 
them, it is of course wlira vires & ought to be 
restrained (COLLINS, M.R.).—A.-G. v. PONTYPRIDD 

URBAN CounciL, [1906] 2 Ch. 257; 75 L. J. Ch. 

Ar 95 L. T. 224; 707. P. 394; 4L.G. QR. 791, 

C. A. 

Annotations :—Mentd. Lambeth Corpn. v. South London 
Electric Supply Corpn. (1907), 96 L. T. 440; Stourcliffe 
Katate Co. v. Bournemouth Corpn. (1910), 79 L. J. Ch. 
455; A.-G. v. N. KH. Ry., [1915] 1 Ch. 905. 

1409. Power not to bo exceeded.|—(1) Where 
there is a Parliamentary power to sell in fee, but 
with a restriction of the rights of ownership in the 
purchaser, & a conveyance to an owner in fee is 
made under such power, sound construction 
requires that the restriction imposed upon the 
purchaser, who becomes the owner in fee, shall not 
be extended beyond its necessary limits. 

(2 Although the ct. has power to restrain parties 
from using a building which has been erected in 
a form that is in violation of the terms of a contract, 
or of an Act of Parliament, yet a small excess in 
the height of a building beyond that to which it 
might lawfully have been raised, where no irre- 
parable injury arises from such excess in height 
would not be a case in which the ct. would interfere 
by interlocutory injunction to restrain the use ot 
the building after it} had been erected.—DoveER 
ITARBOUR (WARDEN, ETC.) v. SouTH FASTERN Ry. 
Co. (1852), 9 Ilare, 4890; 21 L. J. Ch. 886; 68 
Li. R. 603. 

1410. ——-.]~- LONDON ASSOCN. OF SHIPOWNERS 
& Brokers v. LONDON & INDIA Docks JOINT 
CONMITYTER, [1692] 8 Ch. 212; 62 L. J. Ch. 291; 
67 L. T. 2388; 8 T. I. RR. 717; 7 Asp. M. L. ©, 
195; 2 R.238,C. A. 

Annotations : ~Refd. Barraclough v. Brown, [1897] A. C. 


615. Moentd. Guaranty Trust Co. of New York v. Hannay, 
[1915] 2K. B. 536; de Clay, Clay vu. Booth, [1919] 1 Ch. 
dU. 





1411. —-—.|—(1) A gas co. incorporated by Act 
of Parlhament & subject to the Gasworks Clauses 
Act, 1871, with power to buy land by agreement, 
but not compulsorily, is hable to an action for a 
nuisance caused by if in carrying out its works, 
although it is bound under penalty to supply 
gas within certain lnmits, & its works are carried 
out on lands specified in its special Act. To 
escape liability it would have to show some statu- 
tory authority. express or by necessary inplication, 
to do the particular thing complained of in the 
way in which it was being done, & that it was 
impossible to exercise the powers conferred wit hout 
causing damage. 

(2) The ct. will grant an injunction to restrain 
the infringement of a legal right by a co. acting 
under statutory powers when pltf.’s rights will not 
be adequately protected or vindicated by damages. 

(83) In dealing with the question of remedy by 
injunction or damaves in such a case, the ct. 
ought to take care to prevent undertakers with 
statutory powers from exceeding those powers, & 
under pretence & colour thereof in effect expro- 
pniating landowners whose lands are outside 
their real scope.—JORDESON v. SUTTON, SOUTH- 
coatrs & Drypoon. Gas Co., [1899] 2 Ch. 217; 
68 L. J. Ch. 457; 80 L. T. 815; 63 J. P. 692; 
16 T. lL. BR. 874, C. A, 

Annotations ---As to (1) Refd. Goldberg v. Liverpool Corpn. 
(1900), 82 I. T 362; BRatchellor v. Tunbridge Wells Gas 
Co. (1901), 84 TL. T. 765 Generally, Mentd. Home & 
Colonial Stores v. Colls (1901), 85 L. T. 701: Salt Union 
v. Brunner Mond, {1906] 2 K. B. a2 zap v. Metro- 


politan Water Board, [1907} 1 K Fletcher v. 
Birkenhead Corpn., (1907) 1 K, B. 205, 


STATUTES. 


1412. -.]—-The rule of law has been laid down 
that it must be shown that the business can fairly 
be regarded as incidental to or consequential upon 
the use of the statutory powers (Lorp Lonrs- 
BURN, C.).—A.-G. vw. MERSEY Ry. Co., [1907] 
A. C. 415; 76 L. J. Ch. 568; 97 L. T. 524; 71 
J. P.449; 28 T. L. R. 684; 51 Sol. Jo. 624, 1.1. 


Annotations :—Apld. Deuchar v. Gas Light & Coke Co., 
1924] 2 Ch. 426. Refd. Re Kingsbury Collicries & Mooro’s 
ontract, [1907] 2 Ch. 259 ; A.-G. & Bristol Waterworks 

SR v. West Gloucestershire Water Co. (1909), 101 L. T. 


1418. .j\—~When an administrative body is 
authorised by statute to take land compulsorily 
for specified purposes, the ct. will interfere if it 
uses those powers for different purposes. Whether 
if does so or not is a question of fact. The 
administrative body must really intend to act for 
a statutory purpose (LORD LOREBURN).—CLAN- 
RICARDE (MARQUESS) v. CONGESTED DISTRICTS 
Boarp ror IrtnAnpD (1914), 79 J. P. 481; 31 
TL. R. 120; 131. G. R. 415, H. LL. 


Annotations ‘—Apld. Svaney Manicpal Council v. Campbell, 
(1925] A. (. 338. Refd. Marron v. Cootehill (No. 2) R. C. 


(1915), $4 L. J. B.C. 125. 

1414. Must be bonaé fide.)—When a statute 
throws a protection round persons sued for any- 
thing done in pursuance of it, the question for 
the jury is, whether deft. acted under the bond 
fide belief, that in doing the act he was acting in 
pursuance of the statute, & had reasonable 
grounds for that belief.—DANVERS 7. MORGAN 
(1855), 19 J. P. 808; 1 Jur. N.S.1051; 4 W.R. 2). 

1415. -.|—Such powers as were conferred 
by Market Act of 1862 are at all events to be 
exercised bond fide & with judgment (TURNER, 
L.J.).—-GALLOWAY v. LONDON CoRrpn. (1864), 2 
De G. J. & Sm. 213; 4 New Rop. 77: 10 L. TP. 
439; 28 J. P. 452; 10 Jur. N.S. 552; 12 W. R. 
SOL: 46 1. 1. 356, L. Jd. 3 on appeal (1868), L. R. 
1H. L. 34 If. L. 

Annotations ‘Apia. Kast Fremantle Corpn. +. Annois, 
(1902) A C213. Refd. Kent Coast Ry. v. L. CG. & D. Ry. 
(1868), 3 Ch. App. 656; Quinton v. Bristol Corpn (1874), 
43 L. J. Ch. 783; Gard wv. City of London Sewers Comrs. 
(1885), 28 Ch. D. 486; James v. Lovel (1887), 56 LL. T. 
739; Lewis v. Weston-super-Mare L. B. (1888), 40 Ch. D. 
65; Donaldson v. South Shields Corpn (1899), 68 L. J. Ch. 
162; Goldberg v. Liverpool Corpn, (1900), 82 L. T. 382; 
Roberts v. Charing Cross, Euston & Hampstead Ry - (1903), 
87 L. T. 732; Conron wv L. C. C., [1922] 2 Ch. 283; 
Howard- Flanders v. Maldon Corpn. (1926), 145 L. T. 6. 
Mentd. Carrington v. Wycoinbe Ry. (1868), 3 Ch. App. 
377; L. CG. & PD. Ry. v. London Corpn. (1868), 19 L. T. 
250; Baker v. Portsmouth Corpn. (1878), 3 Ex, D, 157; 
L. B. & S.C. Ry. ». St. Giles, Camberwell Vestry (1879) 
4 Ex. D. 239; Polini v. Gray, Sturla v. Freccia (1879), 1: 
Ch. D. 438; Swanston v. Twickenbam L. B. (1879), 11 
Ch. D. 838, Robinson c. Barton Keoles L. B. (1883), 8 
App. Cas. 798; Bristol Grdns. v. Bristol Corpn. (1887), 
18 Q.B YD. 549; L. & N. W. Ry. v. Westininster Corpn., 
{1904} 1 Ch. 759. 

1416. —-—.]—The duty of the surveyor in such 
a case is to take all the circumstances of the case 
into consideration & come to a conclusion as to 
the best course to be pursued & report accordingly, 
& if the court finds that the surveyor has exercised 
his judgment, & come to a conclusion in good faith, 
it ought not to interfere, although other courses, 
to avoid the necessity of entering on private land, 
might be pointed out & admitted to be practicable. 
or even although engineers of great eminence 
might come forward & say that they themselven 
would have reported in favour of some alternative 
course.—LEWIS v. WESTON-SUPER-MARE LocaL 
Boarp (1888), 40 Ch. D. 55; 58 L. J. Ch. 89; 59 
L. T. 760; 87 W. R. 321; 5 T. L. R. 1. 
Annotations :---Refd. Stroud v. Wandsworth District. Board 

of Works, [1894] 1 Q. B. 64; Robinson v. Sunderland 

Corpn., [18 oy 9. B. 751; Kendal v. Lewisham B. 0. 

(1903), 67 J. P. 236; Roberts v. Hopwood, [1925] A. C. 
578. entd. Jones v. Conwa: Colwyn Bay Jolnt Water 
Supply Board, [1893] 2 Ch. 603. 
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1417. ——— Presumption of bona fides—Power 
exercised by public kang ce v. COOTEHILL 
No. 2 RuraL Councin, No. 1405, ante. 

1418. Necessity for judgment & discretion.]— 
GALLOWAY v. LONDON CoRPN., No. 1415, ante. 

1419. Mode of exercise fixed by statute—No other 
mode to be adopted.]|—When a statutory power is 
conferred for the first time upon a ct. & the mode 
of exercising it is pointed out, it means that no 
other mode is to be adopted (JEssEL, M.R.).— 
TAYLOR v. Taylor, Tayton v. Ketny, Ex p. 
TAYLOR (1875), 1 Ch. D. 426; 45 L. J. Ch. 3738; 
on appeal (1876), 3 Ch. D. 145, C. A. 

Annotations :—Mentd. Re Harrie’s S. E. (1880), 42 L. T. 
583; Wenlock v. River Dee Co. (1887), 86 Ch. D. 674. 
1420. Must be compatible with purpose of 

statute.]|—Any mode of user by a railway co. of its 

own land is permissible so long as it is not incon- 
sistent or incompatible with the business for which 
compulsory powers have been intrusted to them by 
the legislature, & is not prejudicial to the legal 
rights of others.—Fostrer v. LONDON, CHATHAM 

& Dover Ry. Co., [1895] 1 Q. B. 711; 64 L. J. 

Q. B. 65; T1 L. T. 855; 48 W. R. 116; 11 

YT. L. R. 80; 389 Sol. Jo. 95; 14 RR. 27, CL A. 

Annotations ——Apld. Onslow v. M. S. & L. Ry. (1895), 64 
L. J. Ch. 355; Taff Valeo Ry. +. Pontypridd U. DD. C. 
(1905), 93 LT. 126. Refd. 2e Gonty & M.S & L. Ry., 
[1896] 2 Q. B. 439: Rochdale Canal Co. v. Manchester 
Ship Canal Ca, (1901), 85 L. T. 585; A.-G. v. Mersey Rv., 
(1907] 1 Ch. 813 Young v. Liverpool Assmt. Com. (1911), 
9L. G R 366; Dundee Harbour Trustees v. Nicol, 


[1915] A. C. 550; County Hotel & Wine Co. v. L. & N.W 
Ky., [1918] 2 K. B. 251; Birkdale District Klectric Supply 





Co. vw. Southport Corpn., [1926] A. GC. 355, Mentd. Mid. 
Ry. v. Wright (1901), 70 J. Ch. 411. 
1421. - -| — CLANRICARDE (MARQUESS) v. 


CONGESTED DISTRICTS BOARD FOR IRELAND, No. 
1413, ante. 

1422. ——--.]—A body authorised to take land 
compulsorily for specified purposes will not be 
permitted to exercise its powers for different 
purposes & if it attempts to do so the cts. will 
interfere (per CUR.).—SYDNEY MUNICIPAL COUNCIL 
v CAMPBELL, [1925] A. C. 338; sub nom. Sypney 


14241 Aust nol be negligent.) - Where 1424 vi 


an Act of Marliament authorises certain 


-——,]—No action will lfe for 
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MUNICIPAL COUNCIL v. CAMPBELL, SAME v. HUGHES 
MoToR SErvicg, Lrp., 04 L. J. P. C. 653; 183 
L. T. 63, P. C. 

Dedication of highways.|—-See HIGHwaAys, 
Vol. XXVI., pp. 290-202, Nos. 225-241. 

1423, Must be reasonable.]—If the Act of Parlia- 
ment has authorised the particular thing to be 
done, then you cannot sue a man or a co. for doing 
what is a lawful act. In my opinion this pune 
applies, whether the powers are givon to public 
authorities acting for the public benefit or to 
railway cos. or others acting for their own profit. 
To this principle there is, however, one qualifica- 
tion which is well settled, & indeed is admitted 
by defts.—namely, that in carrying out works 
authorised by statute you must not act negligently. 
A co. acting under statutory powers is treated as 
a& private individual acting within his own rights. 
If a private individual acting within his own rights 
acts negligently, he is liable; although the act is 
perfectly lawful, if he docs it negligently he is 
liable, & so it is with a co. having these powers. 
But there is yet a further proposition which defts. 
in this case deny, but which appears to me to be 
well settled. Not only must a co. not be guilty 
of negligence, but it must also act reasonably 
(FARWELL, J.).—ROBERTS v. CHARING CROSS, 
Ecston & HAMPSTEAD Ry. Co. (1903), 87 1. T. 
732; 19 T. I. R. 160. 


Annotation -—Apld. Woward-Flanders v. Maldon Corpn. 
(1926), 1385 L. T. 6. 


1424. Must not be negligent.|—-ROBERTS v. 
Ciuartna Cross, Euston & LAMPSTFAD Ry. Co., 
No, 1423, ante. 


B. By Whom Exercisable. 

1425. Exercise intrusted to several persons— 
Exercise by majority.]|—Where a number of persons 
have powers given to meet & do certain acts, 
which are of a public nature, the general rule is, 
that a majority of those who are appointed must 
meet; & that, of those who do meet, the majority 
then present may exercise the powers.—R. v. 





CoLUMBIA ELECTRIC RY. Co. ( 1914), 


works & makes no provision for com- 
pensation to persons injured by those 
works, no right of action accrucs 
provided the works are curried out 
with propor care & skill; but if they 
are carricd out negligently, then a 
right of action does accruc to those 
persons injured, such injury being 
caused by the negligent construction 
of tho works.—GRalamM uv. BOARD or 
WATER Supply & SEWERAGE (1891), 
12N.S8S.W.L. R (L) 287; 8 N.S. W. 
W.N. 7 us. 


1424 ii, ——--.J—An action Hes for 
doing that which the Legislaturo has 
authorised, If it be done neglgently.— 
VAUGHAN v. WLBB 908? 28. RN. 
8. W. 293; 19 N. 8S. W. W. N. 191.— 
AUS. 

1424 fii. ——_.J]—Where a body cor- 
porate created by Statute is given 

ower to carry out works, & to collect 
unds for that purpose, the body is 
Hable in damages to a person injured 
by the negligent carrying out of such 
works & the funds collected must 
discharge that Hability.—McGouer ov. 
FREMANTLE FIsaRBoR ‘TRUST COMRS, 
(1904), 7 W. A. DL. f. 136.—AUS, 
1424iv. —--—.J—Hancock wv, MIp- 
LAND JUNCTION MUNICIPALITY CORPN. 
(1926), 28 W. A. L. R. 91.—AUS. 

1424 v. ——_.}_ There is no remedy 
for damage caused by the oxercise of 
a statutory aa or power unless it is 
given by statute, or unless the duty 
or ower had been negligently 
exeraised.— JONES v. VICTORIA CORPN. 
(1890), 2 B. C. R. 8.—-CAN, 





doing that which the Legislature has 29 W. LL. RR. 5173) 7 We. W. RR. 187; 
authorised to be done, if it bo done 20 D. L. R. 834.—CAN. 

without negligence, although it docs 1424 xij -_|1—No_ action Les 
occasion damage to any one; but an against a co. for doing what the Legis- 
action does He for doing that which lature has authorisod it to do, unleas it be 


the Legislature has authorised, if it 
be done nogligently.- ATCHESON t. 
PoRTAGK FA PRATRIE ReRAL MUNICI- 
PALITY (1893), 9 Man. L. 1. 192.—CAN. 

1424 vii. .j--Whero a statutory 
duty is imposed on & co., the co. are 
Hable for any damage caused to tho 
property of another in consequence of 
the negligent performance of that 
duty, & the co. cannot avoid lfability 
by showing that the negligence was 

that of an independent contractor 
employed by the co.—McRuryY ». 
DOMINION Coat Co., Lrp. (1896), 
ON. S. R. 89.—CAN, 

1424 vii. ——.]}--MCLEAN v. Do- 
MINION Coan Co. (1894), 40 N.S. R. 
90, n.—CAN. 

1424 ix. ——.]—There {fs no cause of 
action for damages for negligence in 
not. performing a statutory duty, or 
not exercising a statutory power, but 
only for negligent acts in the perform- 
ance of the duty, or the exercise of the 

ower.—-GORDON v. VICTORIA CORPN, 
1897), 5 B. C. R. 553.—CAN, 

1424 x. .| — Extraordinary 

owers, conferred by atatute. authoris- 
ng interference with private property 
must be exercised in such a manner 
that tho rights of the owners may not 
be disregarded.— MONTREAL CORPN. . 
LAYTON (JOHN) & Co., Lrp. (Que.) 
(1913), 47S. C. R. 514.—OAN. 


1424 xl. -}—McCRIMMON v. BRIT- 











done negligently.—EvLiorr v. WINNT- 
PEG ELEcTRIc Ry. Co. (Man.), (1917) 
3 W.W. R. 1120; 22 Can. Ry. Cas. 
258: 38D. L. R. 201.—CAN. 

1424 xiii. .}—V3zZAGAPATAM MU- 
NICIPAL COUNCIL t. FOSTER (1917), 
I, L. BR. 41 Mad. 538.—IND 

1424 xiv. J—If the legislature 
autborises a specific act includin 
repeated performance of it at differen 
times, or at different places to be done, 
& if the performanco of that act, & 
of every other subsidiary act necessary 
tor & identical to the performance of 
the main act creates nuisance or causes 
damage, the local body authorised to 
erform the act, cannot be restrained 
hy injunction nor imade liable for 
damage except on the ground of 
negligence.—-SURATKE BARA BAzAan 
Co., Lrp. v. RANGOON MUNICIPAL 
noo (1927), I. L. R. 5 Ran, 722.— 
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d. General rule.J)--Where an Act 
of Parliament creates oa body with 
certain powers, & requires that an act 
of such body in the exercise of ite 
powers should be done by the members, 
& no provision is made by or under the 
authority of the Act for the exercise 
of the powers by a quorum, or by 
part of the whole number of members, 
auch act, in order to be valid, must be 


AAA2 


724 


Sect. 14.—Statutory powers and duties: Sub-sect. 5, 
B., C., D. & EH. 3 sub-sects. 6 & 7, A. & B.] 


WHITAKER (1829), 9 B. & C. 648; 7L. J. O. 8S. 
K. B. 332; 109 BK. R. 241. 


Annotations :—Refd, Wilkinson v. 


Malin (1822), 2 Tyr. 
544; L. J. Ex. ne 


Marryatt ». Broderiok (1337), 6 
Fitzgerald’s Case (1869), L. R. & Exch. 21; 
JJ., Hx p, Binns (1906), 95 L. T. 916. 

1426. Delegation—- Whether delegation per- 
mitted.]— Where powers & duties were conferred by 
Act of Parliament affecting the rights & interests 
of the public, these powers & duties could be 
exercised only by the persons or bodies on whom 
they were specially conferred. They could not 
be delegated nor transferred (CHiIrry, J.).— 
OMNIBUS CONVEYANCE Co., Lrp. v. LIVERPOOL 
UNITED TrRAMWAYS & OMNIBUS Co. (1882), 26 
Sol. Jo. 580. 

1427. -|\—It was suggested on behalf 
of pitfs. that this would be a delegation of their 
statutory powers, & that the law does not permit 
such delegation ; but we are of opinion that this 
argument cannot be supported. It is not delega- 
tion on the part of a local authority to arrange that 
some other person shall perform the ministerial] 
acts necessary to carry out such works as in the 
exercise of their powers they have dctermined shall 
be done, otherwise it would be impossible for such 
an authority to employ a contractor (CozENS- 
Harpy, M.R.).—CorseLuis ve. Lonpon County 
COUNCIL, [1908] 1 Ch. 18; 77 L. J. Ch. 120; 98 
L. T. 475; 71 J. P. 561; 24 T. LL. R. 80; 
6L. G. R. 78, C. A. 

1428. -—-- ——-.|—It. is well determined that a 
statutory co., with powers & obligations, cannot 
delegate those statutory powers (WARRINGTON, J.). 
—Ticrnorst & District WaTER & Gas Co., Lrp. 
v. GAs & WATERWORKS SupeLy & CONSTRUCTION 
Co., Trp. (1911), 55 Sol. Jo. 459. 

1429. ——-- Power delegated to committee— 
Whether duties may be apportioned.|—Where a 
board constituted by an Act of Parliament are 
authorised by it to delegate any of their powers to 
a committee, the powers so conferred upon the 
committee must be exercised by them acting in 
concert; & it is not, competent to the committee 
to apportion amongst themselves the duties so 
delegated to them; & one of them acting alone, 
pursuant to such apportionment, cannot justify 
his acts under the Act of Parhament.—Cook v. 
Warn (1877),2 C0. P. D. 255; 46 L. J. Q. B. 554; 
36 L. T. 893: 25 W. R. 5938, C. A. 


Annotation :—Distd. Agnew v. Manchester Corpn. (1902), 
67 J. PL 174, 


1430. ——- What amounts to delegation— 
Arrangement for performance by other persons— 
Of ministerial acts.|-—— CorsELLIs v. LONDON 
County Counciu, No. 1427, ante. 


R. v. Leeds 








C. Time for Exercise. 

1431. Time fixed—Necessity for strict com- 
pliance.}—FARRELL v. TOMLINSON, No. 1284, ante. 

1432, ——~- Whether applicable to non-statutory 
powers.|—In an Act of Parliament authorising a 
co. to construct a railway a sect. which provides 
that if the railway be not completed within five 
years from the passing of the Act. then, on the 
expiration of that period, the powers by the Act 
given to the co. for making & completing the rail- 
way are to cease, only applies to powers which the 
co. could not exercise except by virtue of the Act. 


done by all the members of the body — 
rie ve. 1881), 17 Ve. LL. RR, 3829.— 


PART IV. SECT. 14, SUB-SECT. 5.—E. 
1437 i. Presumption agatnst extension 


of powers.jJ-—When 
IVES & CO. Express power to do a certain e. 
thing in a special way it is to be taken 
prima facie to prohibit by implication 5 
any deviation from the power so given. 
~—McGREGOR v. 81. CRoIx LUMBER Co, 


STATUTES. 


—GREAT WESTERN Ry. Co.. v. MIDLAND Ry. Co., 
[1908] 2 Ch. 644; 77 L. J. Ch. 820; 99 L. T. 676; 
affd. sub nom. MIDLAND Ry. Co. v. GREAT WESTERN 


Ry. Co., [1909] A. C. 445, H. L. 
Bran :—Refd. Met. Ry. v. L. C. C. (1913), 82 L. J. K. B. 


1483. ——— Exercise after time fixed-—By order 
of court.)——R. v. Norwicu Corpn., No. 1398, ante. 

1484. Time not fixed—-Whether limitation pre- 
sumed.]|—Where an Act of Parliament creates a co. 
for the execution of certain works, but does 
not specify any time for their completion, no limi- 
tation will be presumed, & the works may be com- 
pleted at any period.—THIcKNESSE v. LANCASTER 
CANAL Co. (1838), 4 M. & W. 472; 1 Horn & Hi. 
865; 8L. J. Ex.49; 3Jur.11; 150 E. R. 1516. 


Annotations :-—Refd. Bostock v. Sidebottom (1852), 18 
“ 1B. 813; Scott v. Ebury (1867), L. R. 2C. P, 255. 
entd. Hedges r. Met. Ry. (1860), 28 Beav. 109. 


D. Inlerference by Court. 


1435. Whether court may interfere—Power 
Mable to abuse.]|—We have no power to limit a 
power given by the legislature, even if we thought 
it liable to be abused, & to be exercised arbi- 
trarily (LORD CAMPBELL, C.J.).—H@ENRY v. NEW- 
CASTLE TRINITY House Boarp (1858), 8 HE. & B. 
723; 27L.J.M. 0.57; 22 J.P.515; 4 Jur. N.S. 
685; 120 B. R. 269; sub nom. R. v. HENRY, 30 
L. T.0.8. 256; sub nom. Henry v. Trinity Lovusr 
(Master Pinors & BRETHREN), 8 W. R. 232, D.C. 

1436. Power used for non-statutory pur- 
poses.]—CLANRICARDE (MARQUESS) v. CONGESTED 
Districts Boarp For IRELAND, No. 1413, ante. 
Discretionary power given to court.]|—See 
No. 1103, ante. 


Ei. Excessive Exercise. 

1437. Presumption against extension of powers.} 
—The ct. will not take into consideration the 
possibility of a public co. hereafter obtaining 
extended Parliamentary powers.—GREAT WESTERN 
Ry. Co. v. METROPOLITAN Ry. Co. (1863), 1 New 
Rep. 551; 32 L. J. Ch. 882; 9 Jur. N.S. 562 ; 
11 W. R. 48153 on appeal, 2 New Rep. 209, L. JJ. 

1438. Acts outside powers ultra vires—Acts 
within powers valid if separable.}—The agreement 
was admitted to be in other respects within the 
contractual power conferred by the statute, & 
even if it did contain stipulations in excess of that 
power it would nevertheless be valid provided 
those ultra vires provisions were separable from the 
rest of the agreement (per CUR.).—SouTH EASTERN 
Ry. Co. v. LONDON CHATHAM & Dover Ry. Co. 
(1888), 4 1. L. R. 545, H. L.; affg. 8S. C. sub nom. 
LOonDoN, CHATHAM & Dover Ry. Co. v. SOUTH 
EASTERN Ry. Co. (1886), 2 T.. L. R. 865, C. A, 

1439. ———.]—A.-G. v. PonTypRipDD URBAN 
CounciL, No. 1408, ante. 

1440. Power to do act otherwise unlawful— 
Effect of excess —Abuse treated as wrong ab 
initio.|—Where a person is authorised by statute 
or by the common law to do what, apart from such 
authority, would be unlawful, eg. to commit a 
trespass, & the authority is conferred for some 
distinct & definite purpose, & is abused by being 
used for some other & different purpose, the person 
abusing it is treated as a wrong doer from the first, 
& not only as a wrong doer in respect of what can 
be proved to have been an excess of his authority 
(Lornp LInDLEY).— WESTMINSTER OORPN. 2. 








(N. 8.) (1912), 12 K. L. R. 199.—O0AN. 
Right of indemnity given by Act 
—-Whether extending to excessive use 
powers given.)|-—STUBBS _ v, O- 

WEENEY (1897), 18 N.S. W. lL. R. (L.) 
50.—AUS., 


tho Legislature 
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LONDON & NortH WESTERN Ry. Co., [1905] A. C. 
426; 74 L. J. Ch. 629; 93 L. T. 143; 69 J. P. 
426; 31. G. R. 1120, H. L.3; revsg. S. ©. sub nom. 
Lonpon & Nortu WESTERN Ry. Co. v. WEST- 


MINSTER CORPN., [1904] 1 Ch. 759, C. A. 
Annotations :-—Refd. 2. v. Brighton Corpu., Er p. Shoosmith 
(1907), 96 L. T. 762; Conron v, L. C. C., [1922] 2 Ch. 283. 


1441. Statute imposing duties—Doctrine of ultra 
vires—Immaterial for whose benefit obligations 
imposed.]—Where the statute does not confirm a 
scheduled contract, but contains an express enact- 
ment imposing certain obligations upon the co. it 
is not, in my opinion, neccssary for the purpose 
of the doctrine of ultra vires to consider whether 
they are imposed for the bencfit of the public or a 
class of the public or for a private individual own- 
ing a particular cstate. The effect of the statutory 
obligations upon the powers of the co. must in each 
case be the same (CozENS-HaRpy, J..J.).— 
CoRBETT v. SOUTH HWASTERN & CHATHAM RAIL- 
WAYS MANAGING COMMITTEE, [1906] 2 Ch. 12; 75 
L. J. Ch. 489; 941. T.748; 22 T.1L. 8.550, C. A. 
Annotahon :—Refd. A.-G. v. N. KE. Ry., [1915] 1 Ch. 905. 

Whether injunction granted.|—See Nos. 1782, 
1781, post. 


SuB-SECT. 6.-—INTERFERENCE WITH PRIVATE 


RIGHTS, 

Effect of statutes on existing rights generally.|— 
See Sect. 7, sub-sect. 4, ante. 

1442. Power must be clearly expressed.] 
SIMPSON v. SOUTH STAFFORDSHIRE WATERWORKS 
Co., No. 95, ante. 

1443. Interference with private enterprise or 
adventure--Must be limited to protection of public 
interests.|—-WANDSWORTH BoARD OF WORKS v, 
Unitren TELEPHONY Co., No, 206, ante. 





SuB-sEcr. 7.--LIABILISY. 
AAW In General. 

1444, Erroneous exercise --- Whether liability 
exists—Act not ministerial—Necessity for malice.}|— 
PARTRIDGE v. GENERAL COUNCIL OF MEDICAL 
EDUCATION & REGISTRATION OF UNITED KING- 
pom, No. 1401. ante. 

Negligence.|—-See, generally, Punnra AUTHO- 
NITIES, Vol. AXXVIII., pp. 38-41, Nos. 225-243 ; 
& TITLES passim. 

Nuisance.}| —- Sce, generally, NUISANCE, Vol. 
XXXVI, p. 166, No. 77; PuBlic AUTHORITIES. 
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1442 i. Power must be clearly ex- f. 
pressed. |— Uniess there is a clear decla- 


28 LL. f. (O. 8.) 89.—IR, 


No rompensation provided for Act 
—Plaintiffrrthout remedy }—- LEIGHTON 
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Vol. XXXVIII., pp. 41-50, Nos. 244~201 ; & TITLES 
passim. 

Employers’ lability—Acts of contractors.|—See 
Master & SERVANT, Vol. XXXIV., pp. 165, 166, 
Nos. 1279-1291. 

Defence of common employment.|—See 
Master & SERVANT, Vol. XXXIV., pp. 218, 219, 
Nos, 1814-1818. 


— 


B. Breach of Statutory Duty. 


1445. Whether action lies.|—If the law casts 
any public duty upon a person, which he refuses 
or fails to perform, he is answerable in damages 
to those whom his refusal or failure injures.— 
FerGuson v. KINNOULL (EARL) (1842), 9 CL & 
Fin, 251; 4 State T'r. N.S. 785; 8 E.R. 412, W. 1. 


Annotations :—Refd. Ilerlot's Wospital, Feoffees v. Ross 
(1846), 12 CL. & Fin. 507; Rogers v. Kujendro Dutt (1860), 
8 Mov. Ind. App. 103; Stneclair v. Broughton & Govern- 
ment of Indin (#882), 47 L. T. 1705 Allen v. Flood, 
{1898] A. C. 1: Everett o. Griffiths, [1921] 1 A. C. 631. 
Mentd. A.-G. v. Murdoch (1850), 14 Jur. 583, 


1446. .|--If it could have becn established 
that deft. was liable in consequence of a breach of 
duty imposed on him by the Act of Parliament, so 
as to make him responsible for the same, the 
declaration would then have been, I think, well 
founded (WILLIAMS, J.).—GENERAL STEAM NAvI- 
GATION Co. v. MORRISON (18538), 13 C. B. 5813 1 
C.L. R. 103; 22 L. 5.0. P2178; 21. T. 0. 8. 
763 17 Jur. 673; 1 W. 1. 380; 138 KH. RR. 1327. 

1447, Application of doctrine of contributory 
negligence.|— Although there may be cases, even 
in actions for neglect of duty, in which the question, 
whether pltf. contributed to the loss or injury by 
his own negligence, may not. properly arise on the 
general issue, yet it may arise even in actions for 
breach of a statutable regulation, where any duty 
has been cast upon pitf. either by the statute, or 
through his own position or conduct, the neglect 
of which has so far contributed to the injury that 
it has not been caused entirely by the wrongful 
act or neglect of defts.—ISLLIs v. LONDON & SOUTH 
WESTERN Ry. Co. (1857), 2H. & N. 424; 261. J. 
Ex. 349; 29 L. T. O. S. 389; 21 J. P. 791; 3 
Jur. N.S. 1008; 5 W. R. 682; 167 H.R. 175. 


Annotations :~Refd. Wyatt v. G. W. Ry. (1865), 13 W. R. 
837; Sneesby v. lL. & Y. Ry. (1874), L. R. 9 Q. B. 263. 


Application of ‘‘ volenti non fit injuria.’’]~~Sce 
NEGLIGENCE, Vol. XXXVI., pp. 97, 98, Nos. 
650-652. 

Liability for non-compliance with provisions for 
safety of mines.]|—Scee MINES, Vol. XXXALV., pp. 
738-741, Nos. 1153-1173. 








1445 1. -J—Where a statutory 
duty 18 imposed, neglect of the duty 
gives the party damnified thereby a 
right of action, unless the person 


ration in the Act itself to that effect, or oy», Brrr Cow SLECTRIC 
unless tho surrounding cireumstanccs Co, (19 1 rie 20 Be ae 783 : 0 ee is ene co sae ow 
render that construction inevitable,an W.L. R. 303; 6 W. W. 11472: 18 ie Pe entea pies ° hase Pe © 


Act should not be so construed as to 
interfere with vested rights.— fe RODEN 
& Gaente CoRPN, (1898), 25 A. lt. 12. 
1442 1i. -.jJ—Statutes which en- 


croach upon the rights of the subject Seta affecting 


een conferred 


D. IL. 2. 505.— CAN, 


g. Statutory powers vague — Sub- 
sequent Act giving same powers more 
precisely ffect of. }-—Where statutory 
rivate property have 
n vague 


WINTERERURN & EDMONTON YUKON 
& Paciric Ry. Co. (1908), 1 Alta. L. RR. 
298; 8W.L.R. 975; 9 Can. Ry. Cas. 
7.—CAN, 


1446 ini. J— Where a work is 





& gencral 


in respect of his private property, or 
which enable corpns. to take his pro- 
perty without his consent, must be 
construed with the greatest strictness. 
—Sairn ov. PORTAGE LA PRAIRIE 
Pusnic ParKa Board (1905), 15 


Man. L. lt. 2493; 1 W. iL. RR. 237.— 
CAN, 
1442 ili. »---In interpreting an 





Act of Parliament imposing a public 
burden, the words thercof should be 
construed favourably to the subject, 
& the burden ought not to be imposed 
unless the language of the Legislature 
be clear & unambiguous.—e BERES- 
FORD’S SUCCESSION ACCOUNT (1856), 


terms, a subsequent amending statute 
purporting to confer the same or 
similar powers in more precise lan- 
guage, & in a more complete shape, 
must be considered os supersceding the 
original provisions, as well where the 
amending Act restricts as where it 
extends those provisions,—SELWYN 
County COUNCIL v. SHEATE (1888), 
6 N, ZL. R. 730,—N.Z. 


PART IV. SECT, 14, SUB-SECT. 7.—B. 


14451. Whether action lics.}~-MUNI- 
CIPAL TRAMWAYS TRUST v. STEPHENS 
(1912), 15 C. L. R. 104.—AUS. 


constructed by a public body under 
the authority of a statute which gives 
a right to SY lemon for any injury 
done, the full extent of the injury 
thereby caused to private individuals 
is recoverable as compensation under 
the statute, notwithstanding that 
there may have been neglizcnce in the 
execution of the work ; & the fact that 
there has beon such negligence does not 
give rise to an action for damages 
uinicss it is established that the public 
body has acted in excess of its statutory 
powers.— GREY COUNTY (CHAIRMAN, 
ETC.) »v, FRANKPITT (1899), 18 N. Z. 
L. R. 111.—N.Z. 
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Sect. 14.—Statutory powers and duties: Sub-sect. 7, 
B. & C.; sub-sect. 8. Part. V. Sects.1 & 2: 
Subd-sect. 1.} 
eee eee 1 


Liability of public authorities for non-feasance.] 
—See PuBLic AUTHORITIES, Vol. XXXVIII., pp. 
32-38, Nos. 192-224. 

Liability of public authorities for mis-feasance.|-— 
Sec PusBiic AUTHORITIES, Vol. XXXVIII., pp. 
38-50, Nos. 225-291. 


C. Exemption from Liability. 

1448. Penalty imposed by statute for breach of 
duty—Exemption from performance before Act 
passed—-Whether exemption continues.|—If a 
statute enacts that certain persons shall either 
perform certain specified duties, or in lieu thoreof, 
pay certain penalties, I do not seo how such 
persons can be excused from the performance of 
those duties or from the payment of those penalties, 
because they were exempted, before the Act 
passed from the performance of the duties (LORD 

ENMAN, C.J.).—R. v. SIVITER (1835), 1 Har. & W. 
876; 5 Nev. & M. K. B. 125; 3 Nev. & M. M. C. 
206; 41. J. M. C. 108. 

1449. Act authorised by statute.) — Whcre 
authority is given by Iecgislature to do an act 
parties injured by the doing of it have no legal 
remedy (WILDE, C.J.).—PILGRIM v. SOUTHAMPTON 
& DORCHESTER Ry. Co. (1849), 7 CO. B. 205; 18 
L. J.C. P. 189; 18 Jur. 515; 137K. R. 83. 

1450. ——.|—-RoBEerts v. CHARING CROSS, 
Kusron & HAMPSTEAD Ry. Co., No. 1423, ante. 

1451. Entry on land.]|—Where the legisla- 
ture has imposed on any persons duties the 
discharge of which requires entry on lands, these 
duties arc imposed irrespective of the ownership 





STATUTES. 


of the lands in question, & acts done in due dis- 
charge of such duties do not constitute a trespass. 
—WESsT HARTLEPOOL CORPN. v. ROBINSON (1897), 
75 L. T. 677; 61 J. P. 200; 45 W. R. 312; 13 
& a R. 182; 41 Sol. Jo. 257; affd., 77 L. T. 387, 


Annotation :—Mentd. Re Stoker & Morpeth Corpn. (1914), 

84L. J. K. B. 1169. 

1452. ——~ Damage necessary result of exercising 
power.|—-JORDESON v. SUTTON, SOUTHCOATES 
& Drrpoou Gas Co., No. 1411, ante. 

1453. Bona fide exercise.|\—Lewis v. WESTON- 
SuPER-MARE LOCAL Boagp, No. 1416, ante. 

1454, Dispensing power in respect of part of 
statute—Whether applicable to other provisions.]— 
Where in each of several provisions in a general 
Act of Parliament dealing with railways a certain 
precaution is imposed for the prevention of acci- 
dents, & in one provision a limited dispensing 
power is given to omit such precaution, the dis- 
pensing power must be confined to the particular 
provision in which it occurs, & cannot be extended 
so as to exonerate a co. from liability for an 
accident arising from the absence of such pre- 
caution under one of the other provisions.—GRAND 
TRUNK RY. Co. OF CANADA v. WASHINGTON, [1899] 
A.C. 275; 681. J.P. C. 37; 80L. T. 30], P. C. 

Exemption of public authorities.|—Sce PuBLIc 
AvuTHOoRITIES, Vol. X XXVIII, pp. 22-32, Nos. 
122-191. 

-—— Statutory protection generally.| — See 
PUBLIC AUTHORITIES, Vol. XXXVITL., pp. 101-136. 


SUB-SECT. 8.- -REMEDIES. 
See Part VIIL, post. 


Part V..--Criminal and Penal Statutes. 


Sect. 1.—IN GENERAL. 


1455. Nature of penal Act.J/—ANON. 
Keil. 95; 72 i. R. 260. 


(1508), 


Srcr. 2.—CONSTRUCTION. 
SuB-sEcT. 1.—IN GENERAL. 
1456. Strict construction.) —ANon. (1508), Keil. 
95; 72 EF. R. 260. 


PART IV. SECT. 14, SUB-SECT. 7.—C. 


1457. .]}—CoOURTEEN’S CASE (1618), Ifob. 
270; 80 FB. RR. 416. 

Annotations -—Refd. R. v. Tucker (1693), 12 Mod. Rep. 61; 

Scott v. Schawrtz (1739), 2 Com. 677, 

1458. .}—For all statutes that give costs arc 
to be taken strictly, as being a kind of penalty 
(per CuR.).—CONEF v. BOWLES (1691), 1 Salk, 205 ; 
91 BE. BR. 1823; sub nom. COAN v. BOWLES, Carth. 
179. 

Annotations :~ Refd. Dibben 1. Couke (1735), 2 Stra. 1005; 

Kk. v. Glastonbury (1736), Lee temp. Hard. 355; Murray 











trust & for the public benefit, do an | statute shaljl be construed strictly does 


1449 1, Act authorised by statrte.jJ— 
McDONELL v. ONTARIO, SIMCOR & 
HuRON RarLRoan UNION Co. (1854), 
11 U. C. R. 271.—CAN. 

1449 ii. .}—If any publio or pri- 
vate body charged with the execution of 
a statuto honestly Intends to put the 
law in motion & really & not unreason- 
ably believes in the existence of facta, 
which, if existent, would justify auch 
action, & acts accordingly, such conduct 
will be in pursuance of the statute & 
will be protected.—DHONDU Daapu 
v. SECRETARY OF STaTE vor INDIA 
(1912), 1. L. R. 37 Bom. 101.—IND. 

1449 ili. ——. .}—If a public body act- 
ing in the execution of a public trust & 
for tho public benefit, do an act which 
they are authorised by law to do, & 
the act, though done in a _ proper 
manner, causes special injury to a 
particular person, that person has no 
remedy, unless one is given by Statute. 
—— JOHANNESBURG MARKET CONCESSION 
& BUILDING Co., LTD. v. RAND PLAGUE 
COMMITTEE, [1005] T. 8. 406.—S8. AF. 

. 1449 iv. -}-If a municipal corpn. 
‘acting in the execution of a public 








act which they are authorised by law 
to do, & do it in a proper manner, 
though the act so done works a ae 
injury to a particular individual, the 
individual injured cannot maintain 
an action. He is without remedy, 
unless a remedy is provided by the 
statute.”” But ‘‘ such powers are at. 
all timnes to be exercised bond fide & 
with judgment & discretion.’’-- PENIN- 
SULA ABATTOTRAE, LTD. v. Cark TOWN 
conn {1915} App. D. at p. 679.— 


1449 vy. ——.}—The gencral rule that 
statutory authority to construct o 
work excuses from liability for damages 
eae d caused to third persons is 
subject to the proviso that the work 
be not negligently executed or main- 
taincd.—NkEWwW Hrrior GOLD MINING 
Co., Lrp. v. UNION GOVERNMENT, 
{1916] App. D. 415.—S8. AF. 


PART V. SECT. 2, SUB-SECT. 1. 


1456 i. Strirt construction.] — Re 
oan (1844), Res. & Eq. Jud. 1.— 


1456 ii, ———.]}—The rule that a penal 


not imply that the narrowest meaning 
of which they are susceptible, must 
he given to ita words ‘he rule of 
interpretation & construction really 
is that such statutes are to be taken 
as vot including anything which is 
not within their letter & spirit, which 
is not comprised in their words & which 
is manifestly not intended by the 
Legislature. —O’GRADY v, WISKMAN 
(1900), Q. Rh. 9 K. LB. 169,— CAN. 


1456 iii, ——.]—It. v. WILNEFF (N.S.) 
(1906), 1 E. L. 2. 267.—CAN, 





1456 iv. .J—PATRIQUIN ¥. Oo- 
ViRT (1907), 42 N.S. 12. 66,.—CAN. 

1456 v. ——.]~—Re EnmMon'ron HIDE 
& Fur Co. (Alta.), [1919] 3 W. W. Kk. 
53: 48 D. L. R. 181.—CAN. 

1456 vi. ——-.]—Jvaaomonun BUK- 


BUEK vw. ROY MOTHERRANATH CHOW- 
DHRY, Roy Kisroxnatay Cnowpry & 
Roy PREONATH CHOWDRY (1867), 7 
Me R. P. C. 18; 11 Moo. Ind. App. 


1456 vii. ———.]—Re Warrkau ELEO- 
TION PTITION (1912), 31. N. ZL. R. 
321.—N.Z. 


Part V.—CRIMINAL AND PENAL STATUTES. 


v, Nichols Seng 6 Bing. 530 ; 


R. v. York City JJ. (1834), 
1 Ad. & Kl. 82 


1459. moe OL vy. Warron (1659), 2 
Sid. 129; 82 R. 1204, 
1460. eae ay v. PECKHAM (1697), as reported 


in Comb. 439; 90 E. R. 577. 
Annotation :-—Mentd. I. v. Cleg (1720), 1 Stra. 475 


1461. -|—This being in the nature of a 
penal statute, must be construed strictly —Karnr 





v. WHITBY (1738), 3 Bro. Parl Cas. 487; 1 1. Wh. 
1451, HW. L. 
1462. ——.]—HookER v. Winks (1740), 2 


Stra. 1126; 93 E.R. 1077. 


Annotations : Menta. hi. vw. Mytton (178: et pons: K. B. 
3333 Grant v. Hulton (1817), 1B. & Ald. 


1463. |—Cook v, SILONE (1710), 
12; 94 E. R. 788. 
Annotation :—Mentd. Lewis v. Shelley (1816), 2 Marsh. 426. 
1464. .|\—Every law made introducing a 
capital punishment must be construed strictly.—H. 
v. Harvey (1747), 1 Wils. 164; 1 Wim. BI. 20; 
95 BE. RR. 551; sub nom. HARVEY’S Case, lost. 51. 
1465. enal laws are not to be construed 
according to rules of equity (Lornp HarDWICcKkR, 
C.).—HARRISON vv. SoutucoTh & MORELAND 
(1751), J Atk. 528; 2 Ves. Sen, 389; 26 E. R. 
Soa, Li. €, 
Annotations :—Mentd. A. a v. Duplessis (1752), Park. 144; 


Machreth v. aeons 1808), 15 Ves. 320; U.S. AL ve, 
McRae (1867), L. R. Hq. 327; Derby ( orpn. v. Derby- 





Barnes, 














Khire Couey Ceneul 11897); 77 L. 7, 107; Le A Debtor, 

[1910] 2K, 

1466. Mine HELLS CC — ane Post. 
119; 2 Kast, P. (. 936; 168 E.R. 5 


Annotations :-—Mentd. 2. «. Williams ere 1 Leach, 114; 
Rk. vo. Wilor (1784), 1 Leach, 3233 KR. ov. Clinch (1790), 
1 Leach, 540; kh. v. Baker (1529), 1 Mood. C. C. 231, 
R. v. Cullen 1851), oC & P1163; Rv. Newton (1838), 

2 Mood. C. C. 59 


1467. Distinction between — statutes 
which grant a revenue to the King, & statutes or 
clauses of statutes which inflict. a forfeiture or 
penalty. The former... are to be favourably 
& benelicially construed for the Crown but the 
latter are of strict construction & are not to be 
extended (ParKER, U.1.).-— CAMPLIN v1 BULLMAN 
(1761), Park. 198; 145 I. It. 755. 

ae .]-—CoLe’s Casi (1801), 2 
7067, 

Annotations :—Refd. -G. 0. Hine vhs 5 

Mentd. it. v. Wiley Giso), 4 Cox, C 

1469. -|-—This is a pen of iste & is to 
he construed strictly (LORD ELLENBOROUGI).— 
aoe v. ROsSBEY (1810), 2 Camp. 453; 170 EB. R. 

16 


Kast, P. Cc. 





Price, 195. 





Apion, :—Mentd. Sullivan v. Bishop (1826), 2 C. & P. 
350, 
1470. —-——.|—-This is a penal statute & must be 


construed strictly (RicHanps, (.B.).—A.-G. wv. 

KKtna (1817), 5 Price, 195; 146 EB. R. 579. 

Annotations :-—Mentd. A.-G. v. Paul (1718), Bunb. 37; It. v. 
Whittakor (1823), 1 Hag. Adm. 145. 

1471. -|—It is a clear & fundamental rule in 
construing statutes against frauds, that they are 
to be liberally & beneficially expounded (Park, J.). 
—~-GORTON v. CHAMPNEYS, COVENTRY v. CHAMP- 
NbYS (1823), 1 Bing. 287; 8S Moore, C. VP. 3802; 1 
i. T.0.8,C. P. 109; 180 E.R. 116. 

Annotations :—Mentd. Calton v. Porter (1824), 2 Bing. 370; 
Henry v. Taylor (1825), 10 Moore, OC, P. 588; Chappell v. 
Silverschildt (1826), 12 Moore, C. P. 113; Finley v. 
Gardner Gnas 6B. & C.165; Flight v. Gre enway el at 

51. J. 0. . B.137; Barber v. pote. iam 7C.B 

612; Abonioen v. Jerdan (1850), 15 Q. B. 

1472. .|—ILUNTINGTOWER (Lorn) v, 
DINER, SAME v. IRELAND, No, 1533, post. 

1478. ———.|— ANON. (1825), No. 530, arite. 

1474, ——-.|—R. v. CADMAN (1825), 1 Mood. 
CC. 194. 


Annotation :—Mentd, kt. v. Harley (1830), 4 C. & P. 369. 





Gar- 
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1475. |\—FLETCHER v. SONDES (LORD), 
No. 836, ante. 

1476, j—It is a penal Act & therefore is 





not to be construed so as to give it an operation 
extending beyond the clear & necessary import of 


its words (IIorroyp, J.).—R. v. WHITNASH 
(INHABITANTS) (1827), 7 B. & C. 696; 1 Man. & 
Ry. K. B. 452; 1 Man. & Ry. M. C. 177 : 6-Tad: 
O.S.M. . 263 108 In. BR. 845. 


Annotations :—Mentd. Begbie ». Levi (1830), 1 Cr. & J. 180; 
Peate v. AK oot 3 Dowl. 171; Wolton vr. Gavin 
(1850), 20 L. J. Q, B. 73. 


1477. —An Act of Parliament which puts 
the liberty of the subject in danger, ought to 
receive a strict construction (Brest, C.J.).- -BUTLER 
v. TURLEY (1827), 2 C. & P. 585; Mood, & M. 54; 
172 Ih. R. 266. 
Annotation :—Mentd. 

Q. B.D. 217, 

1478. —-—.;—The statute though in 
respects remedial, 1s in others capitally penal . . 
the statute therefore must be construed strictly 
(BAYLEY, J.).—ELSMORE v. ST. BRIAVELLS 
IUNDRED (1828), 8 B. & C. 461; 2 Man. & Ry. 
K. B. 514; 1 Man. & Ry. M.C. 468 OL. I.0.8. 
K. B. 372; 108 BE. R. 1111. 


innotations :—Mentd. R. v. Newill (1836), 1 Mood. C. C. 
458; Dantel v. Coulsting (1845), Bur. & Arn. 380. 


1479. .|—I think that, as this is a case of 
felony, the Act of Parliament must be construed 
strictly (LITTLEDALE, J.).—R. v. MrrcnELn (1829), 
40. &V7.251; 172 H.R. 692. 

1480. .|—The stat ute is of a penal character, 
& the ct. cannot extend its words for the purpose of 
assisting pitf. (PoLLock, C.B.).—Re CLEMENTS, 
Ez p. BRUNSWICK (DUKE) (1849), 3 Exch. 820; 18 
L. J. Ex. 304; 15 Kh. R. 1081. 

1481. ——~—.|—-BLANFORD v. MORRISON, No. 1525, 
post. 

1482, ——.|—-Bowbircu v. BALCUIN (1850), 
5 ixch. 378; 4 New Mag. Cas. 118; 101. J. Ex. 387; 
15 L. T. O.S. 282; 14 J. P. 449; 155 BK. R. 165. 

1483. ———-./—Ryprr v. MILs, No. 169, ante. 





Gardner « Mansbridge (1887), 19 


some 








1484, —— .|\—STEPHENSON v. T1GGInson, No. 
330, ante. 
1485. ——-.J—22 Ceo. 2, 46, s. li, being a 


penal act, must be construed catpictly. —GonDON @. 
DALZELL (1852), 15 Beav. 3851; 21 L. J. Ch. 206 ; 
1isL. TV. 0.8. 250; 16 Jur. 186; 51 E.R. 5738, 

1486. J—This clause is drawn with very 
great inaccuracy. There can be no doubt whom it 
intended to subject to the penalty, & that the penal 
clause was made to be applicd to both the preceding 
provisos ; but this can only be done by introducing 
antecedents which alter the direct meaning of the 
words as they at present stand; & I have never 
yet heard that this could be done in order to bring 

sersons Within the meaning of a penal clause ; 
ut setting this aside, we are not at hberty to 
alter the sense of an Act of Parliament by intro- 
ducing words (CoLleRipGy, J.).—Cor v. LAWRANCE 
(1853), 1 EK. & B. 516; 22 1. J. Q. B. 140; 20 
L. T. O. 8, 222; 17 J. P. 342; 1 W. 1.146; 118 
E.R. 529. 
Annotation :—Mentd. Re Fox (1858), 22 J. P. 656. 

1487. — The provision being a penal one 
must receive a strict construction (Lorp Camp- 
BELL, C.J.).—JEFFREYS vy. HIGGINS (1853), 1 
CG. L. R. 351; 21 3. T. O. S. 733 17 J.P. 695; 
1 W. R. 304. 

1488. |—Sect. 256 is a highly penal one, 
& is to be construed strictly.—Re MANICO, Ex p. 
MANIcO (1853), 3 De G. M. & G@. 502; 22 L. J. 
Bey. 41; 20 L. T., O. 8S. 800; 17 Jur. 3593 1 
W.R. 135 ; 43 E.R. 197, 1. J. 


Sa poner eae ita Re Colenan, Ha p., Coleman (1858), 3 
De G.& J. 48 
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Sect. 2.—Construction : Sub-sects. 1, 2 & 3.] 


1489. .|—R. v. REID, No. 839, ante. 

1490. 
criminal Act, the word ‘‘ deserted ’”’ will be con- 
strued strictly —EDWARD v. TREVELLICK Site 
4E.& B.59; 20. L. R. 1605; 24L.3.Q.B 











23 L. T. O.S. "208 ; 18 J.P. 680 ; 1 Jur. N.S. 110: 
2 W. R. 586; 119 KR. 23. 
1491. ‘J—It would be too much to take 





away vested rights by putting a forced construc- 
tion upon a penal sect. (per Cur.).—R. v. PHARMAs 
CEUTICAL SOCIETY REGISTRAR (1855), 56 BH. & B. 
160; 251. T. 0.8. 270; 3W.R. 485; 119 E.R. 
441, Ex. Ch. 

1492. -]—Penal statutes should be con- 
strued according to what appears to be their true 
meaning (PoLLock, C.B.).—MyYErRS v. BAKER 
(1858), 3 H. & N. 802 ; 28 L. J. Kx. 90; 7 W. R. 66; 
157 E.R. 691. 

1493. -|—The statute is penal not remedial 

. I would point out this that the statute not 
being remedial but penal weare bound to construe 
it most strictly (PoLLocKk, C.B.).—WoOoDALL wv. 
VotiauT (1860), 6 H. & N. 153; 30 L. J. Ex. 31; 








3.1L. T. 384; 6 Jur. N.S. 1162; 9 W. R.57; 158 
EB. R. 57, 

1494. ——-.|—_Kkennarn v. Futrvoynm (1860), 
2 Giff. 81; 29 L. J. Ch. 553; 2 L. T. 303; 6 Jur. 
N.S. 312; 66 E. R. 35. 

1495. -|—In construing a penal Act of 





Parliament we must take creat care not to extend 
the enactment beyond what the legislature has 
clearly meant & adequately expressed (POLLOCK, 
C.B.).—TAYLOR v. ORAM (1862), 1 H.-& C. 3703 
3LL. J. M.C. 252; 71.7. 68; 8 Jur. N.S. 748; 
158 H.R. 928. 

“4 nnotation :—Mentd. Howes v. 

(1876), L Ex. D. 385. 


Inland Revenue Board 


1496, —-—.]——NICHOLSON v. Firnps, No. 188, 
ante. 
1497. -—— —.]—PARRY v. CROYDON COMMERCIAL 


Gas Co., No. 1539, post. 

1498. ~--—.]—-A.-G. v. StLLEeMm, No. 130, ante. 

1499. —---—-.J}—Dykr v. ILiurorr, THe GAUNT- 
LET, No. 1526, post. 

1500. -|—(1) The law does not allow us to 
introduce words in order to explain the meaning 
of an Act of Parliament (CLEAsBy, J.). 

(2) This being a penal statute we must look not 
only, on the one side, at the mischief intended to 
be remedied, but also on the other side, we must 
consider that persons are not to be made subject 
to penalties unless the offence charged is clearly 
brought within the purview of the statute (AM- 
PHLETT, B.),—LEwIis v. CARR (1876), as reported 
in 34 L. T. 390. 

Annotations :—Mentd. Fletcher v. aaa (1881), 7 Qe B.D. 
611; Pridmore v. Hay (1890), 697; Cox v. 
Truscott, (1 (1905), 69 J. PL TS; ay Ps ‘Trowlanda, {1906] 
1501. .|—This is a casus omissus, which we 

cannot supply in an enactment creating an offence 

(CLEASBY, B.).--BROADHEAD v. HOLDSWORTH 

(1877), 2 Mx. D. 321; 46 L. J. M.C.172; 3601. T. 

320; 41 J. P. 327; 25 W. RR. 306. 

1502. - ‘J—In construing a statute... by 
which a penalty is iinposed, we must look strictly 
at the language in order to see whether the person 
against whom the penalty is sought to be enforced 
has committed an offence within tho sect. 
(RIELD, J.).—GraAFF v. EVANS (1882), as reported 
in8 Q. B.D. 373; 46 L. T. 347; 30 W. TR. 380. 


Annolahons ~Mentd. Newell v. Homiacwa (1888), 58 
L. J. Bowyer v. Percy Supper Club (1893), 69 











M. ©. 46; 
L. T. 447; Ranken v, eee (1894), 10 is 249; ee le 
v. Shnmonds ag ae Comrs. ». Tod, 
[1898] A. C, 399 Rae Hare. 11908) 1 kK. B. 666 : 


STATUTES. 


Humphrey v. auIne. : aie i. ae Metford v. 
Hdwards, (1915 ey ed | AG. y Swan, 11022) f 
1508, ——.]—This is a penal statute & should 


therefore be construed strictly (LopEs, L.J.).— 
SMITH v. Woop (1889), 24 Q. B. D. 23; 59 L. J. 
Q. B.5; 611. T. 870; 54 J. P. 324; "38 W. R. 


138 ; 6'T. L. R. 51, C1. A. 
Annotation -—Mentd. Houghton v. Fear (1913), 109 L. T. 


1504. J—Strictness of statement is still 
valuable, especially in a case where the result may 
be highly penal (LorpD COoLERIGDE, C.J.).— 
CoTreriL. v. LEMPRIERE (1890), 24 Q. B.D. 634 3 
62 1. T. 695; 54 J. P. 583; 6 T. L. R. 262; 17 
Cox, C. C. 97. 

Annotations :—Refd. Pointon v. Cox (1926), 136 L. 'T. 506. 

Mentd. Hc ». Norman (1915), 1 At L. T. 232; WR. v. Jones, 

Ex p. ‘gras, (1921) 1K. LB. 6 


1505. .|—Although the practice is to tax, 
as a matter of course, the costs of deft. who has 
been acquitted by a petty jury upon an indictment 
for libel preferred at the instance of a private 
prosecutor, 6 & 7 Vict. c. 96, s. 8, makes no pro- 
vision for cases in which no true bill i is found by a 
grand jury. Upon apphecation by deft. the bill 
against whom had been ignored, for a direction 
that his costs be taxed :—Held: this was a casus 
omissus in the drafting of the Act, & the ct. had 
no jurisdiction to make an order in such a case.— 
h. v. Murry (1893), 57 J. BP. 136. 

1506. -.|\—The Act imposes penaltics & 
therefore must be construed & applied strictly 
(Lorp LsHEerR, M.R.).—Ruip v. WILSON & WARD, 
Rep v. WItson & KING, [1895] 1 Q. B. 3153 64 
L. J. M. C. 60; 71 lL. 'T. 739; 59 J. P. 5163 43 
W. WR. 1613 11 'T. LL. WR. 88; 39 Sol. Jo. 943 18 
Dox. C. C. 56, C. A. 

1507. J|—I have certainly always under- 
stood the rule to be that where there is an enact- 

ent which may entail penal consequences, you 
ought not to do violence to its language in order to 
bring people within it, but ought rather to take care 
that t no one is brought within 1t who is not brought 
within it in express langnage (WriGgntT, J.).—- 
LONDON CouNTY COUNCIL v. AYLESBURY DAIRY 
Co,, Lrp., [1898] 1 Q. B. 1005 677. J. Q. B. 243 
77%. T. 440; 615 VP. 759, D.C. 


Annotations :-—Refd. KR. v. Norman, Pcie 2K. 
Mentd. Kea v. L. C. C., [LOLL] 1K. 


1508. he Ticensins: ‘Act “ought to be 
strictly enforced & carried out, no doubt, because 
it was « penal Act, but nevertheless the ct. must 
take care not to strain the words of the sect. 
beyond the principle of the decisions upon them 
(LORD ALVERSTONE, C.J.).—LocKkwoon v. COOPER 

















B. sto. 





(1903), 72 L. a. K. B. 690; 89 L. 1.306: 675. P. 
307; 52 W. BR. 48:19 T. L. R. 610; 47 Sol. Jo. 
672; 20 Cox, C. C. 539, D. C. 


Annotations >-—Mentd. Morris ». Godfrey (1912), 106 L. 
890; Welton v. Ruffles, (I9Z0) LK, B, 22¢ 


1509. ———.]-— Unquestionably wih one is con- 
struing a penal statute the first thing is to construe 
it according to the ordinary rules of grammar 
(LORD COLERIDGE, J.). 

You find the forfeiture imposed in terms only 
on one [class], the second class being left entirely 
in the air & that in manifestly absurd because it 
gives no effcct at all to the middle part of the sect. 
(RowLaT?r, J.).—A.-G. v. BEAUCHAMP, [1920] 1 


K. B. 650; 89 L. J. K. B. 219; 122 L. T. 527; 
845. P.41; 36 7T. LL. R. 174; 26 Cox, C. C. 563, 
}). ©. 


1510. Whether words supplied.|—Applts. were 
owners of a coal-mine in which serious personal 
injury arose from explosion. They did not give 
notice to the inspector were convicted for not 
doing so under 18 & 19 Vict. c. 108, 8. 9 :—Held: 


Part V.—CRIMINAL AND Pena, Statutes. 


words had been omitted which were necessary 
to create the offence which applts. were supposed 
to have committed, & as those words could only 
be supplied by the legislature, applts. were not 
liable to the penalty.— UNDERHILL v. LONGRIDGE 
(1859), 29 Ju. J. M. C. 65; 24 J. P. 148; 6 Jur. 
N.S. 221. 
Annotations :-—Apld. L. C. C. v. Aylesbury, Dairy Co., [1898] 
1 Q. B. 106. .F. A.-G. v. Beauchamp, [1920] 1 K. B. 
OU. 
1511. —— Strict construction leading to ab- 
surdity or repugnance.]|—WILLIAMS v. Evans, No. 
284, ante. 
1512. —--- —-—.]|—-A.-G._ v. Braucuamp, No. 
1509, ante. 
Construction leading to absurdity or repugnance 
SOOT nee Part III., Sect. 2, sub-sect. 2, C., 
ante. 


SUB-SECT. 2.—STATUTE CAPABLE OF Two 
CONSTRUCTIONS. 


1513. Adoption of more lenient construction. |— 
NICHOLSON v. FIELDS, No. 188, ante. 

1514, -J—PARRY v. CROYDON COMMERCIAL 
GAs Co., No. 1539, post. 

1515. -}—LBy Public Health Act, 1875 
(c. 55), 8. 156, it is an offence to bring forward or 
build any addition to a house in a street) beyond 
the front of the house or building on either side 
without the consent of the urban authority; & 
“any person offending against this enactment 
shall be liable to a penalty not exceeding 40s. 
for every day during which the offence is con- 
tinued ” after written notice in this behalf from the 
urban authority :—Held: an offence to which 
the penalty was applicable continued so Jong as 
the addition to the house was maintained after 
written notice from the urban authority, notwith- 
standing that the addition was completed before 
the notice was given. 

I agree that, as the section imposes a penalty 
for a criminal offence, applt. is entitled to the 
benefit of any doubt which may arise on the 
construction of it (Ituppilueston, B.).—RUMRBALL 
v. ScuMIDT (1882), 8 Q. B. D. 603; 46 L. TV. 661 ; 
46 J. P. 5673 80 W. BR. 949, D.C. 

Annotations :-—Refid. Heay v. Gateshead Corpn. (1886), 55 


L. T. 92: Blackpool Corpn. v. Johnson, [1902] 1 K. B. 
646 ; Mullis v. Hubbard, [1903] 2 Ch, 431. 

_ 1516. .|—If there is a reasonable interpreta- 
tion which will avoid the penalty in any particular 
case we must adopt that construction. If there 
are two reasonable constructions we must give 
the more Ienient one. That is the scttled rule 
for the construction of penal sects. (LORD ESHER, 
M.R.).—Tuck & Sons +. Primster (1887), 19 
Q. B. D. 629; 567. 3. Q. B. 553; 52 J. P. 218; 
36 W. R. 93; 3 °T. LL. R. 826, C. A. 

Annotations :—Consd. Hildeshchmer v. Faulkner, [1901] 
2Ch. 552; A.-G.2. Brown, {1920]1 K.B.773, Apld. Rem- 
mington v. Larchin, [1921] 3 K. B. 404; Nichol v. Foarby, 
Nichol v. Robinson, (19231 1 K. B. 480. Consd. Lapish wv. 
Braithwaite, [1925] 1 K. B. 474. Refd. Graves r. Gorrie, 
{1903] A. C. 496; Forbes v. Samuol, [1913] 3 K. B. 706; 
Harrison ». Wythemoor Collicry Co., [1922] 2 K. B. 674. 
Mentd. Troitzsch ». Rees (1887), 3 T. L. RK. 773: Pollard 
v. Photographic Co. (1888), 40 Ch. D. 345; Fishburn v. 
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Hollingbead, [1891] 2 Ch. 371; Robb v. Green (1895), 
64 L. J. Q. B. 593; Nicholls v. Parker (1901), 17 T. L. R. 
482; Bowden ». Amalgamated Pictorials, [1914] 1 Ch. 
386: Barker Motion Photography v. Hulton (1912), 28 
kT. L. 1. 496; Amber Sizo & Chemical Co. ». Menzel, 
{1913] 2 Ch. 239; Alperton Rubber Co. v. Manning (1917), 
86 L, J. Ch. 377. 


1517, —-—.]—There is the rule of construction 
that if a statute, which so affects a man’s status 
as to be in effect a penal enactment, is capable 
of two constructions, that one should be adopted 
which is most favourable to the person affected 
(LORD Ksumr, M.R.).—Re Norru, Lx p. HASLUCK, 
[1805] 2 Q. B. 264; 641. J. Q. B. 694; 59 J. P. 
rar 39 Sol. Jo. 560; 2 Mans. 326; 14 R. 436, 
C. A. 

Annotationa :—Consd. R. v. Norman, [1924] 2 K. B. 315. 
Refd. Goldsmiths’ Co. v. West Metropohtan Ly., (1904) 
JK. B.1, Mason v. Bolton's Library, [1913] 1 K. B. 83. 
1518, ——-.J—Deft. who was a tenant for a 

term of three years from Mar. 1919, of a dwelling- 

house within the Act was, in May, 1920, desirous 
of giving up his tenancy, & in that month he agreed 
with pltf. that upon payment by the latter to him 
of a premium he would surrender his tenancy & 
the landlord would grant pltf. a new tenancy 
for three years at a slightly increased rent. The 
landlord did not know that plitf. had agreed to 
pay deft. a premium. Tltt. paid deft. the pre- 
mium, & the landlord granted pltf. a new tenancy 
for three years. After Rent & Mortgage Interest 

Restrictions Act, 1920 (c. 17) came into operation 

the pltf. sued to recover back the premium :— 

Held: Rent & Mortgage Interest Kestiictions Act, 

1920 (c. 17), s. 8 (1), was reasonably capable of 

two constructions; the sect. bemg a penal one, 

the ct. should give it the more Jenicnt construction 
avoiding the imposition of a penalty.—REmM- 

MINGTON v LARCUIN, [1921] 3 kK. B. 401; 90 

Il. J. K.B. 1218; 125 1. T. 719; 85 J. P. 221; 

37 TT. In R. 8389; 19 Ja G. R. 5283 sub nom. 

REMINGTON v. LARCHIN, 65 Sol. Jo. 662, C. A. 

Annotation :-—Refd. Harrison v. Wythemour Collery Co., 
{1922} 2 K. B. 674. 

1519. Penal section qualified by proviso.]— 
Sects. ... which may be justly called penal, 
should be strictly construed; but a proviso, 
which has the effect of saving parties from penal 
enactments, should be liberally construed (Por.- 
LOCK, C.B.).—HuTrcuiINson v, MANCHESTER, BURY 
& RosSENDALE Ky. Co. (1816), 15 M. & W. 314; 
15 1. J. Ex. 298; 10 Jur. 361; 153 Ie. R. 8600; 
sub nom. HurcHninson v. HWAast LANCASHIRE Ry. 
Co., 3 Ry. & Can, Cas. 748. 








1520. Civil or penal consequences of 
offence.]—DickENSON v. FLETCHER, No. 1551], 
post, 


SUB-SECT. $.--OTHER CASTS. 

1521. Departure from Strict construction— Inten- 
tion of legislature.|- It is likely that a hundred 
years ago such an objection might have succeeded. 
Statutes were then required to be perfectly pre- 
cise, & resort was not had to a reasonable con- 
struction of the Act, & thereby criminals were 
often allowed to escape. This is not the present 


PART V. SECT. 2, SUB-SECT. 2. 

1518 i. Adoption of more lenient con- 
struction.}-—-McDONELL v. Smrry (1853), 
17 U. C. R. 310.—CAN. 

1513 ii. ——.]}—PaARADIS v, NATIONAL 
BREWERIES Co., [1924] 1D. L. R. 
1082; 30 R. de L. 429.—CAN. 
oR [1927] 2 D RO BOS aT 
Can. Crim. Cas. 134.—CAN. , 

1513 iv, ———-.]~—-Where two interpre- 
tations of a penal clause are possible 


i, ——.]— 


& the intention & scopo of the statute 
are in favour of the less stringent 
Sn hip te that interpretation will 
be adopted in the absence of express 
srovision to the contr LALO 
foe v. R. (1910), L. lL. RR. ILL. 


PART V. SECT. 2, SUB-SECT. 8. 


15211. Departure from strict con- 
struction—Intention of  legislature.}— 
In construing a penal statute, the rule 


to be followed fs that by which that 
sense of the words is to be adopted 
which best harmonises with the con- 
text & promotes in the fullest manner 
the policy & object of the legislature 
The paramount object in construing 
penal a3 well as other statutes, is to 
ascertain the legislative iutent; & the 
rule of strict construction is not 
violated by permitting the words to 
have their full meaning, or the more 
extensive of two meanings, when best 
effoctuating the intention.—McGre- 
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Sect. 2.—Construction: Sub-sect. 3. Sect. 3: Sub- 
sect. 1.} 


mode of construing Acts of Parliament. They 
are construed now with reference to the true 
meaning & real intention of the legislature (Po1- 
LOCK, (.B.).—R. v. Lyons (1858), Bell, C. C. 88 ; 
28 L. J. M. C. 33; #2 L. T. O. S. 150; 22 J. P. 
768; 5 Jur. N.S. 233; 7 W. BR. 583 8 Cox, C. Cc. 
84; 169 KH. R. 1168, ¢. CG. R. 
Annotation :-—Montd. IR. v. Child (1871), 40 L. J. M. O. 127. 
1522, - ----- ——-.|—-There is a very old rule in 
the construction of statutes, that a remedial law 
shall be construed liberally, but a penal law 
strictly ; & occasions sometimes arise where this 
rule is applicable, & may govern the construction. 
But whether the statute be remedial or penal, 
it is the duty of the ct. to ascertain its true con- 
struction, according to the Janguage used, & with 
reference to the subject about which it is used, 
& to give effect to that which they discover to 
be the pee meaning of the legislature (PoL- 
LOCK, C.B.).—ARCHER v. JAMES (1862), 2 B. & S. 
67; 31L. J. Q. 3B. 153; 6L. T. 167; 8 Jur. N.S. 
166; 10 W. R. 489; 121 E.R. 998, Ex. Ch. 


Annotations :—Mentd. Moorhouse v. Lee (1864), 4 F. & F. 
304, Cutts v. Ward (1867), L. R. 2 Q. B. 357, Redgrave 
». Kelly (1889), 37 W. R. 643; Hewlett vr. Allen, [1802] 
2 Q. LB. 662; LUughes v. Bonella (1894), lu T. L. R. 197; 
Abram Coul Co. v. Southern (1903), 19 T. L. Re 579; 
Williams 7, North’s Navigation Collicrics (1889), Ltd., 
toe C. 136; Hart vw. Riversdale Mill Co., [1928] 1 


1523, —--— —- -.]--STEPHENSON tv. HIGGINSON, 
No. 330, ante. 
1524, Where necessary implication. |---A2 p. 





FrRANCIs, [1903] 1 K. B. 275; 72 L. J. K. 33.120; 
88 L. T. 176; 67 J. P. 153; 19 T. L. R. 146; 
20 Cox, C. C. 3813 sub nom. Re Francis, 51 
W. 2. 2673; 47 Sol. Jo. 205, D.C. 

A ae :—Mentd. Re Francis’ Appin. (1903), 88 L. T. 


1525. Words to be given ordinary meaning.]— 
This being a penal statute, we must take care 
not to extend its meaning, but must construe the 
words according to their fair & ordinary mean- 
ing, unless that would Jead to some extravagant 
or absurd resull (PARKE, B.).—BLANFORD vv, 
Morrison (1850), 15 Q. B. 724; 19 L. J. Q. B. 
533; 16h. T. 0.8. 264; 14 Jur. 1130; 117 1. RR. 
633, Iex. Ch. 

Annotation :—Refd. Reed v. Ingham (1854), 3 I. & B. 889, 

1526. Court not to make or find ambiguity 
unnecessarily.,—It} was much pressed in the ct. 
below, & again before their lordships, that the 
statute being a penal, or, as it was phrased, a 
highly penal one, it was to be construed strictly. 
It appears to their lordships necessary to say a 
few words as to this topic, which is so often pressed 
in argument. No doubt all penal statutes are to 





GOR v. CANADIAN CONSOLIDATED 
MINES, LTp. (No. 2) (1907), 12 B.C. It. 
116; 2M. M. Cas, 428.---CAN. 

1621 i, ---— -+—WHIMSTAR sv. 
DRAJONI, WHIMSTER v. ALLS, WaUIM- 
STER v. Norvurny CLUB & CAFE Co. 
(B. C.), [1920] 2 W. W. R. 185; 45 
D.. R. 603; 33 Can. Crim. Cas. 39. 
—CAN. n 

1521 iii. — ~-.)--While restric- 
tive & ponal statutes & statutes an 
cerorauon of common law rights aic 
strictly construed, such construction {+ 
not to be appHed in a manner at vari- 
ance with the plain language & intention Thr 
of the Legislature.—Wooprorp v. R., a 
(1900) E, >. C. 7.--S. AF. 

h. Liberal construction.J]— A peual 
atutute is to be construed according 
to its apirit & the rule of natural 
Justice, not according to its very 
letter.—-l. v. MACKINTOSEC (1831), 2 
0.5. 531.— CAN, 

















of deft. 


k, -.J= 
(cirea 1871-79), H. K. C. 304.—CAN, 
], ——.] — Nori 
VION PETITION (1875), Il. BE. C. 304. 
- -CAN. 


m. jJ—-R. tv. 
DANNA (1876), I. L. 2. 1 Bom, 308,—- 
IND. 


~- -- Subject to ententron of legis- 
lature.) O’MBALEY v. SWARTZ (Susk.), 
{1918} 3 W. W. R. 08. - CAN. 


oO. -J}—Tho rule of law 
in Fata causis benignius inter- 

clandum est, importa that where the 
nDguage of oa penal enactment is 
obseure or ambiguous the ct. should 
give the benefit of the doubt in favour 
It cannot be extended to 
vary the obvious intention of _ the 
statute.—Moss v. Sissons & MuKgEn- 
zik, (1907) E. D. C. 156—S. AF. 


15251. Words to be given ordinary 


STATUTES. 


be construed strictly, that is to say, the ct. must 
see that the thing charged as an offence is within 
the plain meaning of the words used, & must 
not strain the words on any notion that there has 
been a slip, that there has been a casus omissus, 
that the thing is so clearly within the mischief 
that it must have been intended to be included & 
would have been included if thought of. On the 
other hand, the person churged has a right to say 
that the thing charged, although within the 
words, is not within the spirit of the enactment. 
But where the thing is brought within the words 
& within the spint, there a penal enactment is 
to be construed, like any other instrument, accord- 
ing to the fair common-sense meaning of the 
language used, & the ct. is not to find or make 
any doubt or ambiguity in the language of a 
penal statute, where such doubt or ambiguity 
would clearly not be found or made in the same 
language in any other instrument (per CUR.),— 
DYKE v. Exusory, Tur GaAuntLer (1872), L. i. 


4P.C. 184; S Moo. P. C2 C. NLS. 1285 11. 7. 
Adm, 65; 261. T. 453; 20 W. R. 4973; 1 Asp. 


M.L. C. 211; 17 E.R. 378, P. C. 
Annotation :—Mentd. Palmer v. Hutchinson (1881), 6 App. 

Cas. 619. 

1527. Construction in ordinary legal sense.|—~ 
In a statute of this kind, the word must be taken 
to be used in its ordinary legal sense (COCKBURN, 
C.J.).—-R. v. UAssanr (186), Le. & Ca. 563° 50 
L. J. M. C. 175; 4. PR. 561; 25 5. P. 618; 7 
Jur. N.S. 1064; 0 W. R. 708; 8 Cox, (1 OC. I9-; 
169 Je. R. 1302, C. CG. RR. 

Annotations :—Mentd. 2. v Tonkinson (1881), 44 4. ‘I. 821; 

t. v. De Banks (1884), 13 Q. B.D. 29; RR. ve Ashwell 

(1885), 16 Q. B. D. 190; R. vw. Holloway, a yp. George 

Ce L. J. Q. B. 830; Moss » Hancoek, [1899] 2 


SECT, U.—OPERATION. 
Sub-sEcr, 1.—IN GENERAL. 

Contracts made void or illegal by statute.| - 
Sce Contract, Vol. XII., pp. 269-271. 

Act penalised rendered illegal.}—Sce Contrracr, 
Vol. ASI... pp. 272-274, Nos. 2223-22386. 

1528. Penalty for omission— Legal compulsion 
to do act omitted.j--Rieprarin v. ALLAN, THE 
HiBpERNIAN, No. 744, ante. 

1529. Whether evidence of mens rea necessary. | 
—Although primé facie & as a general rule there 
must be a mind at fault before there can be a 
crime, it is not an inflexible rule, & a statute 
may relate to such a subject-matter & may be 
so framed as to make an act criminal whether 
there has been any intention to break the law or 
otherwise to do wrong or not. There is a large 
body of municipal law in the present day which 


mraning.}—-A statute being restrictive 
of tho common law & of a penal cha- 
racter miust recelve a restrictive con- 
struction & on no account should be 
construed to mean anything other 
than the plain ordinary meaning the 
words would cunvey.—SMITH  ~P 
McliacHern (1873), 9 N.S. Re (3 
G. & O.) 35, 279.—- CAN. 


15251. --- KINGSTON ELECTION 
PETILION (1874), H. I. C. 625.—CAN. 

1525 ifs. -——. J ht ovan ELECTRIC Co. 
OF CANADA 7, IcbisON ExLectTric Liaur 
Co. (1889), 2 ixch. C. R. 576.—CAN. 


PART V. SECT. 3, SUB-SECT, 1. 


15290 i. Whether evidence of mena rei 
neccssary.J—-The question whether or 
not the common law doctrine of mens 
rea is excluded by a particular statute 
is to be determined by considering the 
scope & object of the statute & the 


v, PAXTON 


ONTARIO BILEC- 


Buyist\BIn Ma- 
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ig so conceived. Bye-laws are constantly made 
regulating the width of thoroughfares, the height 
of buildings, the thickness of walls, & a variety 
of other matters necessary for the general welfare, 
health, or convenience, & such bye-laws are 
enforced by the sanction of penaltics, & the 
breach of them constitutes an offence & is a 
criminal matter. In such cases it would, gencrally 
speaking, be no answer to proceedings for infringe- 
ment of the bye-law that the person committing 
it had bond fide made an accidental miscalcwation 
or an erroncous measurement. The Acts are 
properly construed as imposing the penalty when 
the act is done, no matter how innocently, & in 
such a case the substance of the enactment is 
that a man shall take care that the statutory 
direction is obeyed, & that if he fails to do so he 
does it at his peril. 

Whether an enactment is to be construed in 
this sense or with the qualification ordinarily 
imported into the construction of criminal statutes, 
that there must be a guilty mind, must, 1 think, 
depend upon the subject-matter of the enactment, 
& the various circuinstances that may make the 
one construction or the other reasonable or un- 
reasonable (WILLS, J.).—R. v. TOLSON (1889), 23 
Q. B. D. 168; 58 1. J. M. C. 97; 60 L. T. 899; 
54 J. P. 4, 203; 87 W. R. 716; 5 T. L. R. 465; 
16 Cox, C. C. 629, C. GC. R. 

Annotations :—Consd. lk. v. Wheat, R. v. Stocks, [1921] 2 
K. 1. 119. Refd. Blaker v. Tillstono (1894), 70 L. T. 81; 
Sherras v. De Rutzen (1895), 59 J. 1’. 440; Burrows wv. 
Rhodes, [1899] 1 Q B. 816; Pearks’ Daines v. Tottenham 
Food Control Committee (1918), 88_L. J. K. B. 62453 2. 
v. Denycr, [1926] 2 K. B. 258. Mentd. R. v, Bayley 
(1908), 1 Cr. App. Rep. 86. 

-|—Sce, also, CRIMINAL Law, Vol. XIV., 

pp. 33-36, Nos. 41-82. 

1580. Exclusion of other than prescribed remedy.] 
—Where the legislature has passed a new statute 
giving a new remedy, that remedy is the only 
one which can be pursucd (LORD ESHER, M.R.). 
—R. v. Essex Country Court JUDGE (1887), 18 
Q. B. D. 704; 56 L. J. Q. B. 315; 57 L. T. G18; 
51 J.P. 5495 sub nom. R. v. CHELMSFORD COUNTY 
Court JuDGE. 35 W. 1. 5113) 8 T. 1a. R578, C. A. 
Annotations ;—Consd, Koyntou v. Ancholine Drainage & 

Navigation Comrs., [1921] 2 Kk. B. 213. Mentd. Watson 

v. White, [1896] 2 Q. LB. 9. 

1531. --—.] — (1) Before referring to the 
statutes it is desirable that I should state the 
principle which should govern a case of this 
description, & it is nowhere given better, I think, 
than in Huwkins’ Pleas of the Crown, Bk. 2, c. 25, 
s. 4. The passage is as follows: It seems to be 
aw good general ground that wherever a statute 
oars a matter of public grievance to the 
iberties & sccurity of a subject, or commands a 
matter of public convenience, as the repairing of 
the common streets of a town, an offender against 
such statute is punishable, not only at the suit 
of the party aggrieved, but also by way of indict- 
ment for this contempt of the statute, unless 
such method of proceeding do manifestly appear 
to be excluded by it. Yet, if the party offending 
have been fined to the King in the action brought 
by the party, as it is said that he may in every 
action for doing a thing prohibited by statute, 





various circumstances which would 
make the application of the doctrine 


purc Co., LTp. v. BRerHouR (1899), 
30 O. RH. 204.—CAN 
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it seems questionable whether he may be after- 
wards indicted, because that would be to make 
him liable to a second fine for the same offence. 
... Also where a statute makes a new offence 
which was no way prohibited by the common 
law, & appoints a peculiar manner of proceeding 
against the offender as by commitment, or action 
of debt, or information, ctc., without mentioning 
an indictment, it seems to be settled to this day 
that it would not maintain an indictment, because 
the mentioning the other methods of proceeding 
seems impliedly to exclude that of indictment. 
Yet it has been adjudged that, if such a statute 
give a recovery by action of debt, bill, plaint, or 
information, or otherwise, it authorises a proceed- 
ing by way of indictment. Also where a statute 
adds a further penalty to an offence prohibited 
by the common law, there can be no doubt but 
that the offender may stil] be indicted, if the pro- 
secutor think fit, at the common law; & if the 
indictment for such offence conclude contra forman 
staluti, & cannot be made good as an indictment 
upon the statute, it seems to be now settled that 
i may be maintained as an indictment at common 
aw. 

This is a full statement of the principle which 
must guide me as regards the decision of this case. 
The inquiry to which I have to address myself 
is—first, whether the offence charged is a statutory 
offence simply ; secondly, whether, if it be so, the 
statute creating the offence has prescribed a parti- 
cular remedy 1n such terms as to exclude either 
expressly or by implication the remedy by indict- 
ment (CHARLES, J.). 

(2) I have now examined all the authorities 
that have been cited, & 1 repeat that they appear 
to me, when properly understood, to support the 
conclusion at which I have arrived, that upon the 
true construction of this statute creating, or ro- 
creating, a duty, & describing a particular penalty 
‘or a wilful neglect of that duty, the remedy by 
indictment is excluded (CHARLES, J.).—R. v. 
Iau, [1891] 1 Q. B. 747; 60 L. J. M. ©. 1243 
64 L. T. 304; 17 Cox, C, C. 278. 

Annotations :—As to (1) Consd. Boynton v. Ancholme 

Drainage & Navigatloun Comrs., [1921] 2 K. B. 213; R.v. 


Kakelo, {1923} 2 K. B. 793. As tv (2) Apld. Saunders v. 
Holborn District Board of Works, [1895] 1 Q. B. 64. 


1532. Whether retrospective.) — BRAsON v. 
Dran, No. 1140, ante. 
1533. .|—-The term “ remedial” is applc- 
able to those Acts only where a remedy is given 
to the party injured ; the term ‘‘ penal’ is applied 
where the remedy given is to be construed strictly 
& not beyond the terms. This is a penal statute 
é is to be construed literally & strictly. Whether 
it was the intention of the legislature that the 
statute should have a retrospective .. . opera- 
tion, it is unnecessary to consider, because, upon 
the face of the Act there is nothing to warrant 
us in giving it a retrospective construction 
(Houtroyn, J.).—HUuUNTINGTOWER (LORD) vt. GAR- 
DINER, SAME v. IRULAND (1823), 1B. & C. 297; 
2 Dow. & Ry. K. B. 450; 11. J. 0.8. K. B. 120; 
107 BK. Wt. 111. 
Annotations :--—-Mentd. ag paul v Hall (1832), 3 B. & Ad. 
433; Rv. Thwaites (1853), 22 L. J. Q. B. 238 ; Cooper uv. 
Slude (1858), 6 H. L. Cas, 746. 





1532 v. .]J—SHANAHAN v. COUL- 
SON, SHANAHAN tv. SANDERS (1913), 





reasonable or unreasonable as well as 
the language of the statute.—-R. v. 
Erson, [1914] V. L. R. 144.—AUS. 

1529 ii. ——.]—R. v. Ewart (1905), 
25 N. Z. L. RR. 709.—N.Z. 

1532 1. Whether retrospective. |—Magor 
v. McCraney (B. C.) (1898), 29 8. C. R. 
182.—CAN, 


1582 ii, ——.]}--Howrnit LiTHouRA- 


15382 ili. -J}-—-An accused cannot 
by the provisions of a later statute, 
except by the must express terms, bo 
Made criminally Hable for an act 
which was not criminal when done.— 
hi. v. HARPER (1893), 12 N. 4. L. R. 
413.—N.Z. 

1532 iv. ——.]}—Ze Sparrow (1908); 
28N, ZL. RR. 143.—-N.Z, 


32 N. Z L. KR. 905.—N.Z. 


p. Statute made penal under general 
& epecital provision.}—There is no rule 
Providing that an act which is made 
penal under a general provision in a 
statute may not also be made penal 
under a spocial provision in the 
same statute,--MACPHERSON v, NICHOL 
(1906), 25 N. Z. L. R. 273,—N.Z. 
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Sect. 3.—Operation : Sub-sects. 1, 2, 3, 4 & 5.] 


1534, -]}—A criminal offence ought not to 
be created retrospectively (DENMAN, J 
GRIFFITHS, [1891] 2 Q. B. 145; 60 L. J. M. C. 
ae a J. P.87; 39 W. R. 719; 7 T. L. R. 478, 


Annotations :—Apld. Re Athlumney, Ex p. Wilson, [1898] 
2 Q. B. 547. Mentd. R. v. Chandra Dharma, R. »v. 





Hutchinson, Rt. v. Slater, R. x, Court (1905), 69 J. P. 

1535, - -.]—R.v. CHANDRA Duara, No. 1158, 
ante. 

1536. -— _-.]—R. v. Austin, No. 1167, ante. 


1537, Substitution of presumption for evidence.] 
—The provisions of this Act are highly penal. 
They substitute, as is the modern fashion, pre- 
sumption for evidence (MATHEW, J.).—R. v. 
Ken JJ. (1889), 24 Q. B. D. 181; 59 L. J. M. OC. 
51; 545. P. 453. 

1538. Penalty imposed must be as prescribed.]— 
poe Case (1622), Palm. 344; 81 HK. R. 

ov. 

1539. Two penalties provided by Act—-Not cumu- 
lative.]|——-Croydon Improvement Act inflicts a 
penalty of £200 on any gas or other co. for suffering 
any impure matter to flow into any strcam, ctc., 
to be sued for by any common informer. Gas- 
works Clauses Act, 1847 (c. 15), 8. 21, imposes the 
lihe penalty of £200 for the same offence ; such 
penalty, sect. 22, to be recovered by the person 
Into Whose water such substance shall be con- 
veyed, or whose water shall be fouled from any 
puch act :—Held: in the case of a Croydon gas 
co., with whose private Act Gasworks Clauses 
Act, 1817 (c. 15), was incorporated the two penal- 
ties were not cumulative but that the latter was 
given by way of substitution for the former. 

In construing a penal statute of any kind, we 
are bound to take care that the party is brought 
strictly within it & to give no effect to if’ beyond 
what it is clear that the Legislature mtendcd. 
. . . In the imposition of a tax or a duty, & still 
more of a penalty, if there by any fair & reasonable 
doubt, we are so to construe the statute as to vive 
the party sought to be charged the benefit ot the 
doubt (PoLiock, C.B.).—PaRRY v. CROYDON 
COMMERCIAL GAS Co, (1863), 15 C. B. N.S. 568 ; 
3 New Rep. 212; 9 L. T. 604; 28 J. P. 863; 10 








Jur. N. S.172; 12 W. BR. 2123; 143 E.R. 00s, 
TEx. Ch. 
1540, Infliction of lighter penalty.J—If a 





statute provides two degrees of punishment & 

it 18 doubtful which is the proper punishment for 

an Offence, the ct. will apply the lighter.—-R. v. 

TURNFr, [1904] 1 K. B. 18L; 73 L. J. K. B. 46; 

89 L. T. 676; 68 J. P. 15; 52 W. R. 214; 20 

T. L. R. 67; 48 Sol. Jo. 85; 20 Cox, C. C. 590, 

C.C. R, 

1541. Power to dispense with Penal Act——Prero- 
gative of Crown.]——CaAse oF DISPENSATIONS (16014), 
Jenk. 807; 145 16. R. 221; sub nom. PENAL 
STATUTES’ CASE, 7 Co. Rep. 36. 

Annolahons :—Retd. Colt & Glover rv. Coventry & Lichfield 
(Bp.) (1616), Hob. 140; R. » Hampden (1637), 3 State 
Tr. 826; Thomas v. Sorrell (1673), Freem. K. B. 85. 
1542. Excuses for non-compliance with Act— 

Whether limited to those specified tn Act.]-—H. v. 

BELL (1753), Fost. App. 430; 1 Hast, P. C. 169; 

168 B. R. 97. 

Annotation :-—Refd. R. v. Jarvis (1757), 1 East, 643, n. 
Operation outside the realm.|—-See CRIMINAL 

ae Vol. XIV., pp. 133, 184, Nos. 1056, 1059, 

oO. 








STATUTES. 


SuB-sEcT. 2.—APPLICATION OF ACT TO 
OFFENCE COMMITTED. 


1543. Necessity for.)—HUNTINGTOWER (LORD) 
v. GARDINER, SAME v. IRELAND, No. 1533, ante. 

1544, .|—Distress for Rent Act, 1738 (c. 19), 
is remedial; but is penal also. It is remedial 
insomuch as it extends the remedy which the land- 
lord previously had against his tenant; but it 
is so far penal, that the landlord who seeks to fix 
upon a third person the penal consequences of 
sect. 8, must bring the case by strict & clear & 
satisfactory evidence, within the letter & meaning 
of that enactment (BAYLEY, J.).—BROOKE_ v. 
NoAKES (1828), 8 B. & C. 587; 2 Man. & Ry. 
K. B. 570; 6L. J. O. S. K. B. 376; 108 E.R. 
1142, 

1545. ——-.]—A.-G. v. SILLEM, No. 130, ante. 

1546. .|—It is a sound rule of construction 
that when any penalty or disability is imposed by 
statute on any of IIer Majesty’s subjects, the ct. 
before which any charge is preferred must be 
able to see clearly what the conduct is which will 
render a person liable to the penalty so imposed 
(Cave, J.).—CRANE v. LAWRENCE (1890), 25 
Q. B.D. 152; 59. J. M. CO. 110; 63 L. T. 197; 
54 J.P. 471; 88 W. RR. 620; 6T. L. R. 3705 17 
Cox, C. C. 185, D. C. 
aia :—Mentd. Wheat v. Brown, [1892] 1 Q. B. 








1547, —-—.]—The whole sect. [Public Authori- 
ties Protection Act, 1893 (c. 61), s. 1] is of a penal 
nature... . It must, therefore, not be extended 
to any case not exactly covered by its language 
(FARWELL, J.).—Smiru v. NorruLeact RURAL 
Councin, [1902] 1 Ch. 197; 71 L. J. Ch. 83 85 
L. T. 449; 665.P. 88; 18 T. lL. RR. 30. 
Annotations :—Consd. Myers v. Bradford Corpn, (1913), 110 

L. 1. 254. Mentd. Gilbert v. Gosport & Alverstoke U. C., 

[1916] 2 Ch. 587. 

1548. .J|—I think we ought to approach this 
question bearing in mind the drastic nature of 
the power & privileges conferred upon public 
authorities by the [private] Act & the penal nature 
of the sect. & I wish to quote what FARWELL, J. 
suid with regard to the Act & the way one ought 
to approach 1t in the case of Smith v. Northleach 
Rural Council, No. 1547, ante (Lust, J.).—MYERS 
2 BRADFORD Corpn. (1913), 110 L. Ty. 254; 
78 J. P..177; 12 L. G KR. 148, D. C.3 on 
appeal, [1915] 1 K. B. 417, C. Aw; swb nom. 
BRADFORD CorpPNn. v. Myers, [1916] 1 A. C. 242, 
IL. LL. 

Annotations :--—-Mentd. Clayton v. Pontypridd U. D. C., 
(1918] 1 K. B. 219; Newell v. Starkie (1919), 89 L. J. 
P. C. 1: The Danube II, [1921) P. 183; Hdwards v, 
Metropolitan Water Board, [1922] 1 K. B. 291; Harnett 
v. Fisher, [1927] 1 A. C. 573; Scammell v. Attice (1928), 
45 T. LR. 75, 

1549. How ascertained.|—-The true way of test- 
ing such a case as this is not to first argue what 
crimes or wrongs il is supposed were intended to 
be reached by the statute & then to endeavour 
to make the facts of the case fit the supposed 
intention of the statute, but first to understand 
exactly what the facts are & then see if the 
statute as drawn was intended to apply, & does 
in fact apply to those facts (GRANTHAM, J.).— 
R. v. Dennis, [1894] 2 Q. B. 458; 63 L. J. M. C. 
153; 71 L. T. 486; 58 J. P. 622; 42 W. R. 586 ; 
18 Cox, C. 0. 21; 10 R. 316, C. CO. R. 

Annotations :---Mentd. Billing v. Prebble (1896), 66_L. J. 
(). B. 180; Grivell v. Malpas, (1906) 2 K. B. 82; Hewett 
v. Hattersley, [1912] 3 K. B. 35; Ht. v. Ascanio, Puck & 
Puice (1912), 76 J. P. 487. 





PART V. SECT. 3, SUB-SECT. 2, 
1543 i. Necessity for.}—Roya. ELicrric Co. oF CANADA v. EDISON ELEcTRIO LIGHT Co. (1889), 2 Exch. C. R. 576.—OAN. 


Part V.—CRIMINAL AND PENAL STATUTES. 


SUB-SECT. 3.—PENALTY MUST BE CLEARLY 
IMPOSED. 

1550. General rule.)—-The form which the legis- 
lature enacts for penalties where it is intended 
that there shall be a penalty for each & every 
violation of an Act of Parliament, is to be found 
in the cases of which the Excise Acts present a 
very familiar example, where, for instance, a 
penalty is directed to be imposed & forfeited for 
each & every room that is not entered, & cach 
& every tub & so on. In these cascs the words 
‘‘for each & every offence”’ are always to be 
found, as far as I recollect in every Act of Parlia- 
ment, where cumulative penalties can be claimed 
for every violation of the law (PoLLock, C.B.).— 
A.-G. v. M‘LEAN (1863), 1 TL. & C. 750; 1 New 
Rep. 290; 32 L. J. Ex. 101; 8 I. T. 113; 27 
J. P. 407; 158 EK. R. 10853; sub nom. R. v. 
M‘L«uan, 9 Jur. N.S. 388; 11 W. TR. 292. 


Annotation :—Refd. Milnes v. Bale, Milnes v. Lea (1875), 
L. R. 10 C. bP. 591. 


1551. -|—(1) When the words of a statute 
are equally applicable to penal or civil con- 
sequences, the ct. will construe the statute in 
favour of the latter. 

(2) Where two statutes dealing with the same 
subject-matter use different language, it is an 
acknowledged rule of construction that one may 
be looked at as a guide to the construction of the 
other. If one uses distinct language, imposing a 
penalty under certain circumstances, & the other 
does not, it is always an argument that the legis- 
lature did not intend to impose a penalty in the 
latter, for where they did so iniond, they plainly 
said so (BRETT, J.).—DICKENSON v. FLETCHER 
(1873), lL. R.9C. PL 13 438. J. M. CG. 255 29 
L. T. 610; 38 J. 1D. 8&8. 

1552. -|-—In order to warrant us in inflict- 
ing this penalty, the Act of Parliament should be 
clear & beyond all doubt (PoLttocKk, ©€.B.).-— 
Hasrow v. ALCE (1861), 7H. & N. 45253 317. J. 
Wx. 115; 51. U7. 323; 26 J. P. 2803; 8 Jur. N.S. 
156; 10 W.R. 110; 158 BK. RR. 549. 

1553. -|—We must act on the general rule, 
that when the legislature unpose a penalty the 
words imposing it must be clear & distinct: (B1nAcK- 
RUKN, J.).—WILLIS vw. THore (1875), L. R. 10 
Q. B. 383; 33 L. T. 113 23 W. R. 730. 

Annotation :—Mentd. Beetham v. Crewdson (1890), 55 J. P. 

Bis 


1554, ———.] 














I attach great importance to the 


rule that unless penaltics are imposed in clear 


terms they are not enforceable (Lorn LoREBURN). 
—A.-G. vw. TILL, [1910] A. ©. 50; 79 L. I. K. 8B. 
141; 101 L. T. 819; 26 T. L. R. 134; 5 Tax 
Cas. 440, If. Lh. 


Annotation -—Mentd. Edinburgh Life Assce. v. Lord Advo- 
cate, [1910] A. C. 143. 


SUB-SECT. 4.—REPEAL OF PENAL ACT. 
1555. Effect of.|—R. v. SWAN, No. 2027, pu. 
1556. -|—Bankruptcy Law Consolidation 

Act, 1849 (c. 106), 5. 1, & sched. A repealed Bank- 
ruptcy Act, 1842 (c. 122), without making any 
reservation of offences committed under Bank- 
ruptcy Act, 1842 (c. 122); offences therefore 
under Bankruptcy Act, 1842 (c. 122), committed 





PART V. SECT. 3, SUB-SECT. 4. 
15551. Hffect of.}-—-R. v. DURNION 








(1887), 14 O. KR. 672.—CAN. R. v. DIBBLER, Kr 
q. Clause in repealing statute 

saving proceedings commenced }—R. v, Cas. 38.—CAN. 

mer WILSON (1876), 26 0. P. 214, 1558 ii. 


PART V. SECT. 3, SUB-SECT. 5. 


1558 i. By exception rn enacting clause 
—Duty of plaintiff to deny exemption.) of 


p 
(1909), 39 N. B. It, 361; 16 Can. Crim. 


~———.]}-- Where a statute 
has provided that certain acts shall 
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before Oct. 11, 1849, on which day Bankruptcy 
Law Consolidation Act, 1849 (c. 106), came into 
operation, are not punishable by indictment 
commenced after that day.—-R. v. NATRNE (1850), 
14 J. P. 162; 4 Cox, C. ©. 115. 
Annotation :—Distd. 0. v. Smith (1862), 6 L. T. 761. 

1557. .|—BENNETY v. TATTON, No. 2029, 
post. 

By alteration of penalttes.]—Sce Part TX., Sect. 1, 
sub-sect. 2, E., post. 





Sun-secT. 5.—EXEMPTION FROM OPERATION, 
1558. By exception in enacting clause---Duty of 
plaintiff to deny exemption.]-—IFor it is a known 
distinction that what comes by way of proviso 
in a statute must be insisted on by way of defence 
by the party accused ; but where exceptions are 
in the enacting part of a law it must appear in 
the charge that deft. docs not fall within any of 
them (LORD MANSFIELD, C.J.).—R. v. Jarvis 
(1756), 1 Hast, 643, n. 3; 1 Burr. 148 ; 102 1. R. 249. 
Annotations :—Consd. KR. v. Stone (1801), 1. Kast, 639; 
The Adelajde (1829), 2 Hag. Adm. 230; It. ». James, 
(1902] 1 K. B. 540; R.v. Audley, [1907] 1 K. B. 383. 


Reid. Cooper v. Dodd (1850), 2 Rob. Eccl. 270; Re Porhaw 
(1859), 6 Jur. N.S, 1212. 











1559. ——.]-~THIBAULT v. Gibson, No. 
1798, post. 
1560. -|—It is not necessary for the 


prosecution to negative a proviso, even thouch the 
proviso be contained in the same sect. of the Act 
of Parliament creating the offence, unless the 
proviso is in the nature of an exception which is 
meorporated directly or by reference with the 
enacting clause, so that the enacting clause cannot 
be read without the qualification introduced by the 
exception (per CuR.).—R. v. JAMES, [1902] 1 K. B. 
540; 7th. J. K. B. 23135 861. 1. 202; 66 7. P. 
217; 50 W.R. 286; 18 T. L. R. 2845 46 Sol. Jo. 
247; 20 Cox, C. GC. 156, C. CO. R. 

aneaanens :—Consd. KR. v. Audley, (1907] L_K. B. 383, 


efd. i. vw. King (1914), 110 L. T. 783. Mentd. R. v. 
Payne, [1906] 1 K. B. 97; KR. v,. Creamer, [1919] 1 K. B,. 
564. 


1561. ——- ———.]—-I will mercly refer to the 
passages from the judgments in Ft. v. Jarvis, 
No. 1558, ante, quoted in Jt. v. James, No. 1560, ante, 
& in R. v. James, No. 1560, ante, having reviewed 
all the authorities, we pointed out that: “ It is 
not necessary for the prosecution to negative a 
proviso, even though the proviso be contained in 
the same section of the Act of Parliament creating 
the offence, unless the proviso is in the nature of an 
exception which is incorporated directly or by 
reference with the enacting clause, so that the 
enacting clause cannot be read without the quali- 
fication introduced by the exception.’ In other 
words, we decided that. . . the same rule applies 
even where the exception comes by way of proviso 
in the same sect. which creates the offence (LORD 
ALVERSTONE, C.J.).—R. v. AUDLEY, [1907] 1 K. B. 
383; 76L. J. KB. 270; 96 L. T. 160; 71 I. P. 
101; 23 T. L. R. 2115 51 Sol. Jo. 146; 21 Cox, 
C. ©. 374, C. CG. i. 

1562. By proviso—-Duty of defendant to plead.|— 
R. v. JARVIS, No. 1558, ante. 








1563. .}—THIBAULT v. GIBSON, No. 
1798, post. 

1564. -.|—R. v. JAMES, No. 1560, ante. 

1565. -.|—R. v. AUDLEY, No. 1561, ante. 


constitute a crime, subject to certain 
exceptions or provisos the indictment 
a person for committing such a 
crime must show negatively that the 
party or tho matter pleaded does not 
come within the meaning of such ex- 
ception or provisos.—R. v. 
(1883), 28. C, 257.—S. AF, 


. MecInryre 
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STATUTES. 


Part VI.—Fiscal and Revenue Statutes. 


Sect. 1.—IN GENERAL. 

1566. Duty must be clearly imposed.] — 
statute which imposes a tax or duty must be one 
& express; and any ambiguity will entitle the 
subject to be exempt from the tax or duty.— 
KINGSTON-UPON-Huut Dock Co. v. LA MARCHE 
(1828), 8 B. & C. 42; 108 BE. R. 958; sub nom. 
Hou Dock Co. v. LA MARCHE, 2 Man. & By. K. B. 


107; 6. J. O. S. K. B. 216. 
Annotations Read. Priestley v. Foulds (1840), 2 Soott, 
N. RH. 205; North & South Shields Ferry Co. v. Barker 


(1848), 2 Exch. 136. 

1567 .|—As this statute does impose a tax 
the usual rule of construction must be applied to it 
which is adopted in similar cascs & the subject 
must not be charged unless the intention to charge 
clearly & distinctly appear (PARKE, J.).—Bussry 

v. STOREY (1832),4B. & Ad. 98; 1 Nev. & M. K.B. 
639; 1 Nev. & M. M. C, 522; 2L. J. K. B. 166 ; 
110 B. R. 392. 


Annotations :—Refd. Pope v. Dangworthy wae 5B. & Ad. 
464; Phipson v. Harvett (1834), 1 Cr 473; RR. 
vy. Worcestershire JJ. (1853), 21 L. T. O. ire 


1568. -}—If you call upon the abies to pay 
a tax, you must show a clear public Hability, & if 
there is any doubt, it is the uty of the court not 








to impose it (PoLLock, C.B +) Ba pDELIs Y wv. 
GINGELI, (1847), 1 Exch. 319; 2 New Mag. Cas. 
204 | 17 LL. J. Ex. 83 5 10 L. , O. S. 114; 11 


Annotatons : Reta, Elliott v. South Devon Ry. (1848), 2 
Exch. 725; London School Board v. St. Mary, sangton 
Sieh 1 Q. B. D. 65; Wakefield L. B. v. Lee eng 

336; Lighthound v. Higher Bebington L 

(1885), 16 Q. B, 577. 

1569. cea the construction of revenue 
Acts, a duty cannot be imposed upon the subject 
except by clear words. The meaning ot the Legis- 
lature must be distinctly made out from the terms 
of the statute (PoLLocK, C.B.).-—CHANDOS (MAR- 
QUIS) v. INLAND REVENUF Comps, (1851), 6 Exch. 





464; 20L. J. Ex. 269; 170. T. O. 8S. 128; 155 
K. R. 624. 
Annotations :—Mentd. Mortimore v. I. R. Cormrs. (1864), 


2H. & C. 838; Eglinton Trustees v. I. R. Cours. eee 
3H. & C. 871° Christie «. I. 2. Comrs. (1866), 15 L. 
282; Re De Llancev’s sie oat (1869), 2) L. T. te ‘ 
Truman, Hanbury, Buxton v. I. Rk. Comprs., (1912) 3 K. LB. 
377. 


1570. .}— STEVENSON v, CHARLESWORTH 
(1853), 22 L. T. O. 8.98; sub nom, STEPHENSON v. 
CHARLESWORTH, 17 J. P. Jo. 741. 

1571. -|—It is a well established rule that 
the subject is not to be taxed without clear words 
for that purpose & also that every Act of Parlia- 
ment must be read according to the natural con- 
struction of its words (PARKE, B.).—e MICKLE- 
er (1855), 11 Exch. 452; 25 L. J. Ex. 19; 

156 Ie. R. 908. 


Annotations :—-Expld. Foley v. Fletcher (1858), 3 H. & N. 
769, The latter is boc a rule, the other subordinate 
(BRAMWELL, eas Consd. A. (. wv. Sfibtho (1858), 3 
H. ray brooke v. A.-G. (1861), 9 H. L. oe 

Rota ve Marchant v. I. t Pheri (1875), 33 L. 

150; A.-G. v. Beceh, 








J ae 
50+ Tennant v. Smith, [1892] A. 
(1898] 2qQ. B. 147; ‘A. -G. ov. Sibocae. (1902) 1 K 





penalty must cstablish the right (BRAMWELL, B.). 

—Fo.LrEy (LADY) v. FLETCHER Apes): : a & N. 

769; 28 L. J. Ex. 100; 88 L. T. O. ; 6 Jur. 

N. S. 842; 157 BE. BR. 878. 

Annotations: -—Refd. Direct United Statea Cable Co. v. 
Anglo-American Telegraph Co, (1877), 2 App. Cas. 394, 
Mentd. Horton v. Sayer (1859), 29 L. J. Ex. 28; City of 
Jondon Contract Corp uv. Styles (1887), 2 Tax Cas. 239; 
Clerical gece ze lepetn Life area Soo. v. Cartor 
(1888), 2 339 ; penne. 8 (Baptist) 
toes: tibet (1890), 7 Rh. if. paren of 
State tn Council of India v. Sicko, (100s C. 299; 
Chadwick ». Pear] Life Insce., ee 2 B. 507; Delage 
v. Nugget Polish Co. (1905), 92 L. 682; East Indian 
Ry. v, eae of Stato for India (1908), 92 L. 'T. 4953 : 
puroiton U. D.C. v. Catlender’s Cable & ‘onstruction Co. 
(1910), are R. 244 | Massy v. . R. Comrs. (1915), 
{1919] ri K. B. 354, n.; Howe v. I. R. Comrs., [1919] 2 
K. B. 336; Jones vt. 1. R. Comrs., 10201 1 K. 711; 
Rv», Income Tax Special Comrs., #2 p. Suarcebury Tomes 
& Arethusa Training Ship, [1922] 2K, 29, 


1578. .|-—No proposition is Noite estab- 
lished than that a tax cannot be imposed on a sub- 
ject unless by clear words (LORD WENSLEYDALE).— 
BrayYBRooKE (LORD) v. A.-G. (1861), 9 TE. L. Cas. 
150; 311. J. Ex. 177; 41,7. 218; 7 Jur. N.S. 
741; 9W.R. 601; 11 E.R. 685, 11. L.: affg. S.C. 
sub nom. A.-G. v. BRAYBROOKE (LORD) (1860), 5 
H. & N. 488. 


Annotations :—Refd. A.-G. v. Abdy (1862), 1 IT. & C. 266; 
A.-G. v. Oxford WW onpeater & W olvertamptan Ry., Sheriff 
& Adooe (1862), 7H. & N. 840; A.-G. v. Upton (1868), 
L, 1 Exch. 224; Tl. v. Cemlerns Succession (1866), 12 
var. Nt S. 607; Le ‘Marchant vw. I, R. Comrs. CP 5), L. a 
10 Exch. 292; A.-G Selborne, se 1 h. eT 
Lord Advocate v. Moray. [1905] A. C, 531. Mentd. ae 





v. Deane (1861), 5 L I. 122; Zee Harker (130i), 7 fh, aN 
109; Jte Peyton Gael), 70. &N. 265; A.- v. Floyer 
(1862 ). en I. Cas 178; A -G, vr. Gardner (1863), 1 it &C, 
639; A.- rae (1864), 3 3H. & ©, 239; “Gv. 
Conti 8TH, L on 263: 1. kt Comms, Hee 


(1874), L. RR. Chariton v. A. a (1879), 4 App. 


Cas. 427 ; RG ak ng (1880), - Q. B.D, 1775 A.- 

v. Mitchell (1881), 44L. VT. 580; A-G. v. Maulo isi), 
56 T. I. 61135 A.-G. v, Chapinen: {1891} 2 Q. B. 526 
A.-G. U. Dodington, {1897) 1 Q. B. 722; Wolverton ”. 
A.-G., [1898] A. C. 535; owe v. t R. Comirsa., [1899] 
A.C. 198; A.-G. v. Northumber and, [1904] 1 K. B. 762: 
Parr v. A.-G., [1926] A. 

1574. ane og v. Wynpmas (1862), 1 


H. & ©. 563; 1 New wo 100; 82 7. J. Ix. 1; 


7L. T. 886; 8 Jur. N.S. 1182 ; I] W. R. 185; 
158 BK. R. 1008. 
1575. —-—.]|—Whenever it is sought to impose a 


rate, the burden lies on those seeking to enforce it 
to show that the words used by the Legislature are 
clear & unambiguous in order to charge the subject. 
An Act of the Legislature imposed a rate on lands 
‘““& other real estate: ’’—Held: although these 
words were large enough to include a rentcharge 
in lieu of tithes, they would not necessarily do so if 
it appeared from the general wording of the Act 
that it was not intended to apply to incorporeal 
. DRINKWATER (1875), 44 L. J. 
PC. 83; 32 L. T. 746, P. C, 

1576. .}—The intention to impose a charge 
upon the subject must be shown by clear & 
unambiguous language.—ORIENTAL BANK CORPN. 
v. WRIGHT (1880), 5 App. Cas. 842; 50L. J. P. C. 
1; 43 LL. T. 177, P.C. 








388: Drummond vr Collins (1915), 6 Tax Cas, 525; Pee .s 1 : 
Moc he aoe va v AL TNT Boy 0 ame r Reid. Brunton v. Stamp Duties Comr., [1913] 
en e De Lancey’s meee on : A 5 
Ke Higgins, Day v. Turnoll (1889), 31 Ch. D, 14 42; A-G. 1677. ——.]|—You must see whether a tax is 
v. Montefiore (1888), 21 Q. B. expressly imposed (LorD JIAuspury, O.).— 
1572. -|— Whoever ea to impose atax or TENNANT v. SmiTH, [18092] A. C. 150; 61 L. J. 
PART VI. SECT. 1. reasonable doubt.—R. v. MaLiow 1566 iil. — —.J—Re SruppERT, [1900] 
1566 i. Duty must be clearly imposed.] UNION GUARDIANS (1860), 121.0. L. 2. 21. lt. 400.- -IR. 
—it by 4 statute it is intended toim- 35. aa 1566 Iv. 1 (1890) 
#@ a - ees Pe marae are! ) 
Pp tax upon the subject, its con ii. .}—SHa v. RUDDIN 7 Nid. LR. 472.--NFLD 


struction mnat be clear beyond all 


(1858. 91.0.0. R. 214.—IR. 
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i GO. 11; 66L. T. 327; 8T. L. R. 434; 3 Tax 
Cas. 158, H. L. 
Annotations :—Consd. A.-G. v fone {1898} 2 Q. B. 147; 
ea v. Selborne, (i902) 1 B. 388 : Northumberland 
» I. RK. Comrs., (1911 3435 ere -Stevens Motors 
Kent County Connell & Eitinistor of Transport (1928), 


97L.J.Ch. 371. Refd. A.-G. v. Eastbourne Corpn., [1902] 
a K. B. 4033 oemond anor es Co. v. Betts, iB. 

CG. 143. Mentd. Herbert v. McQuade, [1901] 

we. poe & sictte aclt Club +. Smith, 11918) * K. 
Comrs. v. Blott, I, R. Comrs, Grea acba: 

robo] 2 x. B. 657; G. W. Ry. v. Bater, 119221 2A. Bs Li 

Pool v. Guardian investment Trust Co. hag 1K 

347 Colville v. I. R. Comrs. (1923), 8 ax Cas. 442 

Hartland v. Diggines, [1924] 2 K. 168; R. Corrs. v. 

Wemyss (1924), 8 Tax Cas. 551; Cones (onion. (1925] 

2K. B. 276; Grainger v. Maxwell, (1926) 1 K. 430; 

Machon v. McLoughlin (J926), 11 Tax Cas 83; Bab! 

mache @, I. RR. Comrs. tes 16 L. VT. 444; Shanks v. 

I. Jt. Comrs. (1928), 45 'T. 

1578. ——-.]—I am aay woitatine what has 
been said over & over again in dealing with 
taxing Acts when I say that we have no govern- 
ing principle of the Act to look at; we have 
simply to go on the Act itself to see whether the 
duty claimed under it is that which the legislature 
has enacted (LORD TALSBURY, C.).—LORD ADVO- 
CATE v. FLEMING, [18907] A. C. 145; 66 L. J. P. CO. 
41; 61 J. P. 692; sub nom. LORD ADVOCATE v. 
ROBERTSON, 76 L. T. 125; 45 W. R. 674, H. L. 


Annotations : ~-Consd. Tilling- stevens Motors ». Kent. ee 
Council & eee of Transport (1928), 97 ag J. Ch. 
Mentd. A.-G. v. Lethbridge (1901), 92 Ue 
1579. ee v. Beecu, No. en post. 
1580. .|--Though I agree that every tax 

if it is to be supported, must. be found within the 

clear language of an Act of Parliament, I am dis- 
posed to repudiate the notion of there being an 
artificial distinction between the rules to be 
applied to a taxing Act & the rules to be applied to 
any other Act (WILLS, J.).—STYLES v. MIDDLE 

TEMPLE TREASURER (1898), 68 L. J. Q. B. 157; 

79 L. T. 700; 63 J, P. 213; 47 W. R. 383; 15 

T. L. . 120; 43 Sol. Jo. 172; 4 Tax Cas. 123, 

D. C.; on appeal (1899), 68 L. J. Q. B. 1046, 


C. A. 
1581. ——.|—-A.-G. v. PEEK, No. 1609, post. 
1582. -- --- -.|—-In statutes of ‘taxation the impo- 


sition of a duty must be in plain terms (BUCKLEY, 
L.J.).—INLAND REVENUE ComRs, v. GRIBBLE, 
L1913}3 K. B. 212; 821. J. KB. B. 900; 108 L. T. 
887; 29 T. L. R. 481; 57 Sol. Jo. 476, C. A. 

Annotation :—Refd. Nevile Reid v. I, R. Comrs. (1922), 12 

Tax Cas. 545. 

1583. —-—.] -The intention to impose a tax 
or duty, or to increase a tax or duty already 
imposed, must be shown by clear & unambiguous 
language & cannot be inferred from ambiguous 
words (LORD PARKER)—BRUNTON v. STAMP 
Dorins Comr., [1913] A. C. 747; 82 L 3. 7. C. 
130; 108 L. T. 9382; 29 T. L. R. 607, P.C. 

1584. J—It is well established that one is 
bound, in construing Revenue Acts, to give a fair 
& reasonable construction to their language 
without leaning to one side or the other, that no 
tax can be imposed on a subject by an Act of 
Parliament without words in it clearly showing an 
intention to lay the burden upon him, that the 
words of the statute must be adhered to, & that so 
called equitable constructions of them are not 
permissible (LORD ATKINSON).—ORMOND INVEST- 
MENT Co. ». Bretrs, [1928] A. C. 143; 97 L. J. 
Ae B. 342; 188 L. T. 600; 13 Tax Cas. 400, 

Pere 


Annotation :—Moentd. Manton’s Trustees v. Stoele, Steele v. 
Manton’s Trustees (1927), 11 Tax Cas. 5 
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1585. Intention of legislature.|—The statute 
ought to be so construed, that it should not go 
one step further than the legislature intended 
(PARK, J.).—Dot d. JARMAN v. LARDER (1838), 
3 Bing. N. C. 02; 2 Hodg. 186; 8 Scott, 407; 
51. J.C. P. 322; 132 E.R. 344. 

Aan :—Mentd. Frith v. Rotherham (1846), 15 M. & 


1586. —---.]—The opinion that statutes passed 
with the intention of imposing a tax are to be so 
construed as to defeat that intention, provided 
the words admit of several constructions, & any of 
the constructions would have that effect ; also the 
opinion that if the words admit of a doubt in the 
mind, either of the tax collector or the taxpayer, 
the one ought to refuse to collect & the other to 
pay appears to us to require limitation. Effect 
1s to be given to the intention of the legislature, to 
be collected from the context of the whole statute 
construed with reference to the purpose expressed 
therein. It is no part of the duty of tho judges to 
endeavour to defeat the intention of the legislature, 
either in respect to the imposition of the tax or 
otherwise: the whole community has an equal 
interest that every part of it should contribute its 
quota to the general income derived from taxes, 
& all statutes are to be construed by the rules that 
tend to discover the intention of the legislature 
expressed therein (ERLE, C.J.),—R. v. DICKSON 
(1863), 2 New Rep. 400; 11 W. R. 919; sub nom. 
Dickson v. R., 8 L. T. 578, Hx. Ch.; affd. on 
other grounds (1865), 11 H. L. Cas. 175, H. 

1587. -|—The right &, indeed, the only 
method of interpretation is to ascertain the 
intention of the Legislature from the language & 
provisions of the Act itself. In construing a 
statute regard must be had to the ordinary rules 
of law applicable to the subject-matter, & these 
rules must prevail except in so far as the statute 
show that they are to be disregarded; & the 
burden of showing that they are to be disregarded 
rests upon those who seek to maintain that pro- 
position. It is incumbent on the Crown when 
claiming the tax to make out affirmatively that the 
case falls within the statute. The principles 
applicable to the interpretation of a taxing Act 
are laid down in the passage already cited [7’ennant 
v. Smith, No. 1577, ante}. You must see that the 
tax is expressly imposed ; the subject is not to be 
taxed without clear words, & the Act, like every 
other Act, must be read according to the natural 
construction of the words (CnHitTry, L.J.).—A.-G. 
”, Hage [1898] 2 a B. 147; 67 L. J. Q. B. 585 ; 
78 I. T. 584; a .P. 3871; 46 W. R. 435; 14 
T. 1. R. 380, O. A. : aga on other grounds, [1899] 
A. C. 53, Hy lL. 


ainbtalions :—Mentd. A.-G. 
Cowley v. I. R. Cemrs., 
Proville, yer 1 Nn wb, 








NG tee 2 i a Bey: 
Hisay JA -G De 
223; I. in’ yates : “Pricatley. 


Ee earn . 2083 -G. v Montague, [1903] 1 K. B. 483; 
Vans v. Evans, aviye. 274 .v. Richmond Sate 2) 
O08), 738 . 765; 


A.-G. 0. Mline, (1914) A.C 
G. Tae Fox, tioeiy 2K. B, 498. 


1588. Construction on ordinary or natural mean- 
ing.|--In construing this Act of Parliament 
imposing the duty, we must assume that the word 
** coal’ is used in its ordinary, & popular sense, & 
see whether the article in question comes within 
this meaning according to that criterion. If a 
person were to order of a coal merchant a quantity 
of coals, would it be complied with by the delivery 

of the patent fuel ? Surely no one would contend 


PART VI. SECT. 2. 
1585 1, Intention of legislature.]-—I. v. ALGOMA CENTRAL Ry. Co. (Ont.) (1902), 32 8. C; R. 277.—CAN. 
1588 i, Construction on ordinary or natural meaning.}—Re TRANSFER TO PALMER (1903), 23 N. Z L. R. 1013.—N.2Z, 
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in the affirmative ; or, if a vendor were to contract 
to deliver coals of any description named by the 
purchaser, would he be called upon to deliver patent 
fuel ? We apprehend he could not. Why should 
we give a different meaning to the same word in 
different sects. for the purpose of extending the 
operation of a clause imposing a tax? We think 
therefore that we ought to construe the word 
according to its ordinary meaning which will 
make the different parts of the Act consistent with 

each other (TALFOURD, J.).—LONDON CORPN. v. 

PARKINSON (1850), 10 C. B. 228 ; 4 New Mag. Cas. 

153; 151. T. 0.8. 865; 138 E.R. 93. 

Annotations :-—Refd. A.-G. v. Barry (1859), 4 H. & N. 470; 
Fullwood v, Akerman (1862), 11 OC. B. N. 8. 737, 

1589. -|—This is a taxing Act, & it is essen- 
tial to see that the tax is expressly imposed, that 
the subject is not taxed without clear words, & 
that the natural construction is given to the words 
used (LORD ASHBOURNE).—A.-G. v. BrEecn, [1899] 
A.C. 53; 68 L. J. Q. B. 1803 79 L. TT. 5653 63 
J.P. 116; 47 W. R. 2573 15 TT. L. R. 853 43 
Sol. Jo. 94, H. L. 3 affg., [1898] 2 Q. B. 147, C. A. 
Annotations :— Mentd. A.-G. v. Grey, (1898] 2 Q. B. 534; 

ey v. J. R. Comrs., [1899] A. C. 198; A.-G. «. De 

Préville, (1900) 1 Q. 1. 223; I. 2k. Comrs. v. Priestley, 

{1901} A. C, 208; A.-G. v. Montagu, [1903] 1 K. B. 483; 

ivans v. Kvans, [1904] P. 274; A.-G. v. Richmond 

(No. 2) (1908), 78 L. J. K. B. 1; A.-G. v. Milne, (1914) 

A.C. 705; A.-G. v. Lane Fox, [1924] 2 K. B. 4938. 

1590. -]|—The Crown fails if the case is not 
brought within the words of the statute, interpreted 
according to their natural meaning; & if there isa 
case which is not covered by the statute so inter- 

reted that can only be cured by legislation & not 
xy un attempt to construe the statute benevo- 

lently in favour of the Crown (COLLINS, M.R.).— 

A.-G,. v, SELBORNE (MARL), [1902] 1 KK. B. 888; 

T1L.J. K. B. 289; 85 L. T. 714; 665. P. 1382; 

50 W. BR. 210; 18 T. L. R. 111; 40 Sol. Jo. 108, 

CG. A, 

Annotations :—Apld. A.-G. v. Milne, [1914] A. GC. 765. 
Mentd. J’e Wuaipole’s Marriage Settlmt., Thomson v. 
Walpole, [1903] 1 Ch. 9283; ‘Tremayne v. Rashleizh, 
1908] 1 Ch. 681; Northumberland v. I BR. Comrs , [1911] 
2K. B. 3433; &e Bath’s Settint., Thynne v. Stewart 
(1914), 111 L. VT. 1433; Jee Rush, Warre v. Rush, [1922] 
1 Ch. 302, 

1591. ——.]—-This vehicle falls within the exact 
language of the Act of Parliament [Finance Act, 
1926 (c. 22)], & that being so, it is not proper for 
your lordships to speculate on the reasons which 
induced Parhament to use that language (Lorp 
TTAUILSUAM, C.).——TILLING-STREVENS Motors, Lrp. 
a KENT CouNnTY COUNCIL (1929), 45 'T. L. R. 249, 
W. L. 

1592. Whether strict construction— In favour of 
Crown.}|—CaMPLINn v. BULLMAN, No. 1467, ante. 

1593. -|-~A.-G. v. SELBORNE (EARL), 
No. 1590, ante. 

















1592 i. Whether strict construction— 
In favour of Crown.)—Statutes impos- 


construction which would imply the ex- b. 
tension of the class exempted if the 


STATUTES. 


1594, —— ——_..]-A.-G. v. PEEK, No. 1609, post. 

1595. In favour of subject.|—The revenue 
& navigation laws aro to be construed & applied 
with great exactness, they are framed for the 
security of great national interests ; & the effect 
of such laws, founded on great purposes of public 
policy, must not be weakened by a minute tender- 
ness to particular hardships. ... At the same 
time they are not subject to all considerations of 
rational equity (SiR Wiu.11aAmM Scorr.).—-TH: 
Berry CATHCART (1799), 1 Ch. Rob. 220 ; 165 0. BR. 


156. 
Annotation :-—Mentd. Idle v. Royal Exchange Assce. (1819), 
3 Moore, C. P. 115. 

















1596. ee ee Dock 
Co. v. LA MARCHE, No. 1566, ante. 
1597. .|—The Stamp Act is to be 


construed strictly (ParkKE, B.).—Harris v. Brrcu 
(1842), 1 Dow]. N. S. 899; 9 M. & W. 591; JIL 
L. J. Ex. 219; 152 E.R. 249. 


Annotations :-—Mentd. Ie Attenborough & I. R. Comrs. 
(1855). 11 Exch. 461; Sewell v. Burdick (1884), 10 App. 


Cas. 74. 

1598. ~ — j--Statutes imposing a tax 
must be strictly construed (WILDE, C.J.).— 
Davis v, Teatu (1846), 8 L. T. OS. 91. 




















1599. |}—BADDELEY v. GINGELL, No. 
1568, anle. 
1600. .|-—It was unquestionable that, 


as a general principle, where Acts of Parliament 
imposed fiscal duties on the subject, they must be 
construed reasonably ; & if they were ambiguous, 
the subject was entitled to the hencfit of the doubt, 
not merely where the ingenuity of counsel was 
able to show that the language might have been 
more clear to show the intention of the legislature. 
but where the judicial mind entertained a reason- 
able doubt as to such intention, & retained it. 
after a careful examination & consideration. In 
such a case the ct. was bound to give the subject. 
the benefit of the doubt, although the inclination 
of opinion might be contrary to such interpreta- 
tion (KINDERSLEY, V.-C.).—WILCOX v. SMITH 

(1857), 4 Drew. 40; 26 L. J. Ch. 596; 3 Jur. N.S. 

604; 5 W. RR. 667; 62 1. R165 sub nom. WILCox 

v. SmMitir, Wincox v. Brown, 29 Tr. TT. O. 8. 

235. 

Annotations :-—Mentd. A.-C. v. Middleton (1858), 3 H. & N. 
125; A.-G. v. Deane (1861), 5 L. T. 1223 Re Cooper & 
Allen’s Contract for Sule to Harlech (1876), 4 Ch. D, 802 ; 
A.-G. v. Noyes (1881), 8 Q. B.D. 125. 











1601. .)\--NICHOLSON v. Fisips, No. 
188, ante. 
1602. ——— - -j—PARRY v. CROYDON Com- 


MERCIAL GAS Co., No. 1539, ante. 

1603. .|\—If there be admissible, in 
any statute, what is called an equitable construc- 
tion, certainly such a construction is not admis- 
sible in a taxing statute, where you can simply 
adhere to the words of the statute (LORD CAIRNS). 











-.)—An act imposing duties is 
to recoive a strict, & not a liberal in- 


ing taxes should be construed strictly 
against the Crown,.—He Henry's Es- 
TATE (1878), 4 V. L. R, 54.—AUS. 

1595 i. In favour of subject.}— 
SECRETARY OF Srars FOR INDIA IN 
CounciL v. LALDAS NARANDAS (1909), 
1.1L. 2. 34 Bom, 239.—IND. 

4159511. --———-—.J—A fiscal enact- 
ment should be construed strictly & 
in favour of the subject.—SaLtr Comer, 

SECRETARY), ARBKARI & SEPARATE 
{EVENUVE BOARD, MADRAS 
It, 38 Mad. 646. 





LKVENUK, 
v, ORR (1913), I. LL. 
ND 


r, ——- -~—— ¢ onstruction of special 
exemptron.j—W here the construction of 
a statutory provision conferring the 

rivilege of pscuiptlon from taxation 
8 doubtful, the ct. should reject that 


language reasonably adinits of another 
interpretation.--SWINBURNE ¥ EFEDE- 
RAL ‘TAXATION Come, (1920), 27C, L. R. 
377.—AUS. 


t.—--- -——_ 





.J--HALIFAX CORPN, 
vu. SISTERS OF CHARITY (1904), 40 N.S. R. 
481.—CAN., 


strict construction of taxing statutes ts 
not the one applicable, where the pro- 
vision in question is one exempt 
from the general imposition, & in tha 
case the rule of construction is rather 
against the one claiming tho ex- 
emption.—h. & ALBERTA PROVINCIAL 
TREASURER v, CANADIAN NORTHERN 
Ry. Co. & CANADIAN NATIONAL Ry, 
Co., [1921] 1 W. W. R. 1178; 16 Alta. 
L. R, 220; 58 D. L. R. 624.—CAN. 


terpretation so far as the imposition of 
duty is concerned.—Davigs v. Hur- 
BENT (1885), 11 V. L. R. 386.— AUB. 

6. ——.]~—A taxing statute recelves 
strict construction & full effect is given 
to imperative language.—STERLING ?. 
CUMBERLAND SCHOOL SECTION No, 2 
Ae (1915), 49 N. 8 R. 125.-— 

d. A taxing act is subject to 
strict construction, particularly if vested 
rights are interfered with, but effect 
must be given to the express words 
of the statute.—-MoRTGAGH CORPN. OF 
Nova Scotia v. WAISH, [1925]1 D. E.R. 
665; 57 N.S. R. 547.—CAN. 

e. Construction as penal statute.|— 
A.-G. v. PATTERSON (1827), 1 N. B. R. 
(Chip.) 16.—CAN, 
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—-PARTINGTON v. A.-G, (1869), L. R. 4 A. LL. 10 
38 L. J. Ex. 205; 21 1. T. 370, OH. L.; affy. re 
sub nom. A.-G. v. PARTINGTON’ (1864), 3H. & CU. 
103, Ex. Ch. 


Annotations :—Apld. A.-G. v. Sclborne, note). 1K. 
Nore ad» R. Co omrs., 11911) 2 K. i 3433 
eats A.-G., (1912) 1 Ch. 158; A.-G. wv. Shee 1914] 

C. 765; Dien ae v. Collins (1915), 84 L . Kz 
+600°: Ormond Investment Co. v. Betts, (1928) A - 

ae “Reid. Colquhoun v. Brooks (1883), 21 Q. B.D. 

G, De Prévilio, 11900] 1 Q. B. 223; I~. Ce 
s Shefield & South Yorkshire Navigation ves +» [1916] 
1K. B. oa . ae Abergavenny, Nevil] v. I. RH. Co ead 
pee) 2K. Mentd. Lord v. Colvin (1867), L 

137; riecee Perrins oe te 9B. & S. 575; In ihe 
& D. 394; Smart v. 


feods of Harding (1872) 2), L 
D. 165; "Trevor v. Hutchins, 


- 388 ; 


Tranter (1888), 4 

{1896} 1 Ch. 844. 

1604, ———.|—Taxing Acts must es con- 
strued strictly.—Cox v. Rappits (1878), 3 App. 
Cas. 473; 47 1. J. Q. B. 385; 38 L. T. 430; 42 
wal 676 ; 26 W. R. 483, H. ee affg. 8. C. sub 
Le RABBITS v. Cox (1877), 3° Q. B. D. 307, 
| 
Annotations :—Refd. Associated Newspapers v. 

London Corpn., {1916] 2 A. C. 429. 

St. Bartholomew’s & Bridowell Hos 

{1901} 1 K. B. 364; Westminster 

Same v. Fuller, (19041 2K. B. 737. 

1605. ——-.|—The cases which have 
decided that: taxing Acts arc to be construed with 
strictness . . . probably meant little more than 
this, that, inasmuch as there was not any @ priori 
liability in a subject to pay any particular tax nor 
any antecedent relationship between the taxpayer 
& the taxing authority no reasoning founded upon 
any supposed relationship of the taxpayer & the 
taxing authority could be brought to bear upon 
the construction of the Act (LoRp Carrns, C.).— 
PRYCE v. MONMOUTHSHIRE CANAL & Ry. Cos. 
(1879), 4 App. Cas. 197; 49 Ti. J. Q. B. 130; 40 
I. VT. 6380; 43 J.P. 524; 27 W. Rt. 666, A. Ta. 
Annotations -—-Apld. Tennant : Swansea Harbour Trustees 

(1886), 3 FT. L. R. 128. . Me Dougall & Bonthron 

1 London & India Dochs Co, Page & East r. Same, 

Ca B.175. Mentd. G. W. Tty. v. Ry. Comrs. (1881), 

Q. B.D. 1823 TR. vw. Ry. ohnies Yk Distington Iron Co. 

(1889), 22 Q. B.D. 642. 

1606. —— ------.}— [This] is a taxing Act &, 
being so, must in ny opinion be construed str ictly, 
& the onus lies upon the Crown to show that the 
persons whom it is sought to tax fall clearly within 
its operation (LORD ALVERSTONRE, C.J.).—WuHITE- 
LEY v. BURNS, freee 1K. B. 705; 777. J. K. B. 
407; 98 L. T. 8365 727. P.127; 214 7T.L. 8.319; 
52 Sol. Jo. 24, Db. - 

Annotations :— Reid. Whiteley v. Rh. (1909), 101 L. T. 

Marchant v. L. C. C., [1910) 2 K. B. 379 ; 

(1915) 2 K. B. iva. 

1607. -——- .J—In construing a taxing Act, 
the presumption is that the legislature has granted 
precisely that tax to the Crown which it has 
described, & no other, & there is no presumption of 
any desire to extend it (HAMILTON, J.).—A.-G. vr. 
SrccomBgE, [1911] 2 K. B. 688; 80L. J. K. B. 918; 
105 Tu. T. 18, 

Annotation :—Refd. A.-G. v. Sandwich, [1922] 2 K. B. 500. 

1608. -|—This statute is not merely a 
taxing Act, but is a taxing Act coupled with 
duties to supply information of a most onerous 
character, & entailing great expenditure of time & 
trouble, & in many cases of money also, with heavy 
penaltics attached. To such an Act of all others 
the statement of LoRD Cartrns in Partington v. 
A.-G., No. 1603, antec, applies (FARWELL, L.J.).— 





City of 
entd. St. Thomas’, 
itals v. Hudgell, 
orpn. v. Johnson, 


741; 
L. C. C. v. Perry, 











f. Construction as creating Sorfeiture.] 
—COTTER v. SUMIERLAND, STEVENS ¥. 
JACQUES (1868), 18 C. P. 357.—CAN. 
RA Construction with pelea to fiscal 
po wy at time of nassi me Act.) -— 
construing a revenue Act regard 


J.-—-VOL. XLII. 


Act was 


should be had to the general fiscal 
policy of the counts ne the eer the 
matter of aprgtee reference ae be 
had to the sources of such history, wv. 


which are not only to be found in the CAN. 
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Dyson v. A.-G., [1912] 1 Ch. 158; 81 L. J. K. B. 
217; 105 L. T. 753; 28 T. L. an 72,C. A. 
Aniline :—Refd. Bi bes v. A.-G., [1912] 1 Ch. 173. 
Mentd. Galloway v. Ha 6 Concerts Soc., [1915] 2 Ch. 233 ; 
A.-G. ti Foran, [1916] 2 A. 128; Gresham Life ‘Assco. 
Soc. A.-G., (1916] 1 Ch. 298: Hosier v. Derby, [1918] 
2K. 3. BTL: Bombay & Persia Steam Navi ation Co. v. 
Maclay, [1920] 3 K. B. 402; Smeoeton wv. A.-C » [1920] 
1 Ch. aa Whitney v. I. R. Comrsa., (1926) a "OC, 37 ; 
Wigg v. A.-G. for Irish Free State, [1927] A. C. 674; 
Grant v. Knaresborough U. C., [1928] 1 Ch. 310. 


1609. -.|~~The principle has often been 
laid down that taxing Acts are to be construed 
strictly. Where the Legislature has given the 
Crown revenue, that revenue must be exacted, 
however burdensome ; but where the Legislature 
has not clearly given "the Crown the revenue, the 
Act cannot be strained or supplemented by any 
implications to effect that object (HAMILTON, J.).— 
A.-G. v. Perk, [1912] 2 K. B. 192; 811. 7. 6. B. 
574; 106 L. T. 630; affd. on other grounds, {1913] 
2K. 13. 487, (. A. 


1610. -——-_- --—_.] — LUMSDEN v. 
REVENUE Comrs., No. 238, ante. 


1611. —-- |—-ORMOND INVESTMENT Co 
v, BeTTs, No. 1584, ante. 


1642. ——-- In favour of foreigner.|—-(1) We 
are entitled & indeed bound when construing the 
terms of any provision found in a statute to con- 
sider any other parts of the Act which throw light 
upon the intention of the legislature & which may 
serve to show that the particular provision ought 
not to be construed as it} would be if considered 
alone & apart from the rest of the Act (Lorn 
HERSCHEI),). 

(2) At the same time, T am far more denying 
that if it can be shown that a particular interpreta- 
tion of a taxing statute would operate unreason- 
ably in the case of a foreigner sojourning in this 

country it would afford a reason for adopting some 
other interpretation if it were possible consistently 
with the ordinary canons of construction (LORD 
HERSCHELL).—COLQUHOUN v. Brooks (1889), 14 
App. Cas. 493; 59 Ta. J. Q. B. 53; 61 L. T. 518 ; 
52 J.P. 277; 38 W. R. 289; 5 T. L. R. 7283 2 
Tax Cas. 490, IL. L. 


Bah soak -—.13 lo (1) Apia. Garbutt 7 Durham Joint 
Comuinittee, [1904] 2 K. 414. Refd. Drumtiend uv 
Collins, 11915] A. C., 1011;  Waniae Colliery Co. uv. R,. 
Comrs., 11921] 3 K. B. 341, Generally, Reid. ioe ”. 
Dorling, [1906] 2 K. B. 772: Gregg vr. Richards, [1926] 
Ch. 521. Mentd. London Bank of Mexico & South 
America v. Apthorpo, [1891] 2 Q. B. 378; Bartholomay 
Brewing Co. (of Rochester) v. Wyatt, Nobel Dynaroito 
Trust Co. v. Wyatt, {1893] 2 Q. B. 499; San Paulo 
Brazilian Ry. v. Carter, [1896] A. C, ute Apthorpe v. 
Schoenhofen Brewing Co. (1899), 8O L. T. 395; LC. Cw 
v. A.-G., (1901) A. C. 26; R.v. Clerkenwell Goneral Comra, 
of Taxes, [1901] 2 K. B. 879; Kodak v. Clark (1903), 4 
Tax Cas. 549; De Beers Consolidated Mines ». Howe 
(1905), 21 T. L. 2. 460; Gramophone & Typewriter v. 
Stanley, {1908) 2 K. B. 89; American Thread Co. »v. 
Joyce (1912), 106 L. T. 171 ; Liverpool & London & Globe 
Insce. v. Bennett, Brice v. "Ocean Accident & Be tags ie 
Corpn., Brice v. Northern Assce,, [1912] 2 K. B. 41; 
Mitehell ». Kezyptian Hotels, [19]5j A. C. 1022; Kensing- 
ton Income ‘Tax Comrs. vw. Aramayo, [1916] 1 ‘A. C. 215; 
Brooke v.] Rt. Comrs., [1918] 1 EK. B. 257: Greenwood v. 
Smidth (1921), 91 L. J. K. B. 349: I. R. Comrs. v. Sansom, 
1921) 2 K. B. 492; Singer v. Williams, {1921)]1 A.C. 41; 
iiams v. Singer, Pool v. Royal Kxchange Assce., {1921} 
1 A. C. 65; Bradbury v. English Sewing Cotton Co, 
(1923), 8 Tax Cas. 481; Allanza Co. wv I. Lt. Ce? 
1925) A. C. Gf4: foulsham ». Pickles, [1925] A. 4483 
wedish Central Ry. ». rie ete: {1925] A. C., 4953 
Whelan v. Henning, Waren 1 - B. 387; Whitney rv. 
I. ht. Comrs., [1926] A. C. 37; Shee v. Baker, [1927] 1 
K. B. 109; i. Rr. Comms. v. Pakenham, I. R. Comrs. v. 
Longford, 19 28)1K.B. 118. 


INLAND 





Acts of Parliament, but in the pro- 
ceedings of Parliament, & in the de- 
bates & discussions which take place 
there & elsewhere.—TORONTO Ky, Co. 
R. (1894), 4 Exch, C. R. 262.— 


hen that & 
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SrectT. 3.—OPERATION. 

1613. Whether Act may be retrospective.|— 
Where, by an Act, a duty is imposed with a retro- 
spective date, depending on a fact which has taken 
place, &, which is provided for by the alternative 
expressions of ‘“ shall be,’’ or ‘‘ shall have been 
found,’ it seems that the duty attaches from such 
retrospective date.-—HuME v. Hata (1799), 8 Bro. 
Parl, Cas. 196; 3 E. R. 531, H. L. 





STATUTES. 


1614. Act operates regardless of private arrange- 
ments.|—We have nothing to do with the intention 
of the settlor. The Acts imposing the tax break 
through all private arrangements.—A.-G. v. SHIELD 
(1858), 3H. & N. 834; 28L. J. Ex. 49; 23 J. P. 
216; 157 BE. R. 705. 


Annotations :—Retd. Festing v. Taylor (1862), 3 B. & 8. 
217, Mentd. Brooke r. Price, [1916] 2 Ch. 345. 





Part VIl.—Local, Personal and Private Statutes. 


SEecT. 1.—IN GENERAL. 

Application for private Act—-Power of court 
to prevent.] — See INJUNCTION, Vol. XXVIII., 
pp. 486-488, Nos. 911-920. 

1615. Objects of statute—Necessity for clear 
statement.|.Dork d. Bywater v. BRANDLING, 
No. 610, ante. 

1616. Interference with rights or imposition of 
obligations—-Must be clearly stated.J}—Ilf a public 
co. or any individuals obtain an Act of Parliament 
which they say enables them to take away the 
common law rights of any person, they are bound 
to show that it docs it with sufficient clearness 
(MfeLuisn, J..J.).—-CLOWES v. STAFFORDSHIRE 
POTTERIES WATERWORKS Co. (1872), 8 Ch. App. 
125; 42 L. J. Ch. 107; 270. T. 521; 36 J. P. 
760; 21 W. RR. 32, Tl. JJ. 

Annotations -—Refd. Jordesou rr, Sutton, Southcoates & 
Drypool Gas Co., [1898] 2 Ch. 614. _Mentd. Pennington v. 
Brinsop Hall Cval Co. (1877), 5 Ch. D. 769 ; Hill v. Metro- 
0Olitan Asylum District Managers (1879), 4 Q. B. D. 433; 
Tetropolitan Asylum District v. Hill (1881), 6 App. Cas. 
193; Truman v. L. B. & 8. C. Ry. (1883), 25 Ch. D. 423; 
Shelfer v. City of London Klectric Lighting Co., Meux’s 
Brewery Co. v. City of London Electric Lighting Co., 
1895} 1 Ch. 287, 

1617. —---— .|—. .. we are dealing, now, 
not with a public but a private Act of Parhament, 
& I have always understood, with reference to 
private Acts as contradistinguished from public 
Acts of Parliament, that if a charge is imposed 
upon the person of an individual it must be so 
imposed in clear & express terms & not left to impli- 
cation (LORD FiTZGERALD).—ScOTTISH DRAINAGE 
& IMPROVEMENT Co. v. CAMPBELL (1889), as 
reported in 14 App. Cas. 139, HI. L. 

1618. Whether impeachable — Allegation of 
fraud.|——-It is something new to impeach an Act 
of Parliament by a plea stating that it was obtained 
by fraud (CRESSWELL, J.).—STEAD v. CAREY 
(1845), as reported in 1 C. B. 496; 135 E.R. 634. 
Annotation :—Mentd. Dawson v. Paver (1847), 5 Hare, 415. 





cannot be allowed (PATTESON, J.).—WATERFORD, 
ETG., Ry. Co. v. LOGAN (1850), 14 Q. B. 672; 14 
LL. T. 0.8. 416; 14 Jur. 346; 117 EB. R. 259. 
1620. Absence of interested parties.|— 
SHREWSBURY (Ear) v. Scotrr, No. 50, ante. 
What are Local, Personal or Private Acts.|—- 
See Part II., Sect. 1, sub-sect. 1, C. & D., ante. 





Sect, 2.—NATURE. 

1621. Private Acts---Whether contract between 
parties affected.]|—- Where a canal is made pursuant 
to Act of Parliament, the right of the proprietors 
to toll is derived entirely from the Act ; & is to be 
considered as if there was a bargain between 
them & the public, the terms of which are expressed 
in the statute; & the rule of construction 1s, 
that any ambiguity in the terms of the contract 
must operate against the co. of adventurers, & 
in favour of the publie.—SrourBRIDGH CANAT, 
Co. v. WHEELEY (1831), 2 B. & Ad. 792; 109 
E.R. 1336. 

Annotations :—Apld. South Staffordshire Waterworks Co. v. 
Barrow (1897), 61 J. P. 661. Refd. Priestley v. Foulds 
(1840), 2 Man. & G. 175. Mentd. Tamar Manure Naviga- 
tion Co. of Proprietors v. Wagstaffe (1863), 4 B. & S. 2388. 
1622. --.| -When I look upon these 

Acts of Parliament I regard them all in the light 

of contracts made by the legislature, on behalf 

of every person interested in anything to be done 
under them (LORD ELDON).—BLAKEMORE  v. 

GLAMORGANSIIRE CANAL NAVIGATION (1824), 1 

My. & K. 162; 39 E. R. 648, L. C.; subsequent 

proceedings (1832), 1 My. & K. 154, L. C. 

Annotations -—Consd. R. v. Edge Lane (1836), 4 Ad. & Kl. 
723. Apld. Lee v. Milner (1837), 2 Y. & C. Kx, 611. 
Consd. Lee v. Milner (1837), 2M & W. 824; York & North 
Midland Ry. v. R. (1853), 7 EB. & B. 858. Apld. Bostock v. 
North Staffordshire Ry. (1856), 3 Sm. & G. 283. _Consd. 
Ware v. Regent’s Canal Co. (1858), 3 De G, & J. 212; 
Norton v. L. & N. W. Ry. (1878), 9 Ch. D. 623; Devon- 














1619. 


PART VI. SECT. 38. 

1613 i. Whether Act may be retrospec- 
tire. --DOE d. MOUNTCASIIEL (EARL) 
v. GROVER (1847), 4 U. C. R. 23.—CAN. 

1618 ii. .]-—-Legislation affecting 
tho method of levying a tax is legisla- 
tion affecting procedure & has a re- 
troactive effect.— MURNE v. Mornrt- 
SON (1882), 1 B. C. R, pt. 2, 120.— 
CAN. 

h. Mandatory or directory.J—Speak- 
Ing gencrally, the provisions of statutes 
relating to assessment & taxation are 
to be treated rather as mandatory so 
far as they relate to the imposition of 
the tax, & rather os directory so far as 
they relate to the realisation.—CLIVE 
ScHOOoL District v. NORTHERN CROWN 
Ca (Alta.), 11917] 2 W, W.R. 549.— 





.|}—The ninth plea, that the 
Act was obtained by the fraud of pltfs. we think 


Co, (1884), 52 


k. Effect of proviso co-ertenmve with 
& repugnant to enactment.j—Where in 
a fiscal Act of Parliament, there is a 
saving co-extensive with & therefore 
repugnant to the enactment, the enact- 
ment must prevail. The rule of law 
that an arcepuor must be part of the 
wane onl not of all, applies as 
well to Acts of Parllament as to deeds, 
— CLELLAND ¥. KER (1843), 6 T. Eq. R. 
85; Drury temp. Sug, 227.---IR. 


PART VII. SECT. 1, 


1. Application for private Act—Neces- 
sity for notice. J—The ct. will not enforce 
a clause ina Private Act in regard to 
which no notice was given in applying 
therefor, in conformity to tho law of 
Parliament.—DONALD v. ANDERSTON 
Macs (1832), 11 Sh. (Ct. of Seas.) 


port Corpn, v. oa 1, Devonport & District Traim. 


. 161. Refd. kt. v. Eastern Counties 


Ry. (1839), 10 Ad. & Fl. 5381; Roberts v. Roberts (1862), 


119.--- SCOT. 

m. ——,J— THRESHIE ». GOR- 
DON (1841), 3 Dunl. (C't. of Sess.) 450: 
16 Fac. Coll. 413.—SCOT. 


PART VII. SECT. 2. 

1621 i. Private Acts--~- Whether con- 
tract belween parties affected.|—Rallwa 
Acta & those of that description which 
are obtained on the application of their 

romoters, are treated as contracts 

etweon the incorporators & the public. 
-——He NEW BRUNAWICK & CANADA RY. 
Co., Ex p. A.-G. OF NEW BRUNSWICK 
arp 17 N. BL  ( P. & B.) 607. 
aay A « 

1621 ii. —-——- -——.]—RBLANTYRE v2. 
CALEDONIAN & DUMRBARTONSHIRE 
JUNCTION Ry. Co. (1858), 16 Dunl. (Ct. 
of Sess.) 90; 26 Sc. Jur. 62.—SCOT. 





Part VII.—lLocaL, PERSONAL AND PRIVATE STATUTES. 


- Be = 8. 183; Baxondale v. G. Le Ry. (1863), 14 C. B. 
Cubitt v. Mie ce (1873), L. R. 8 C. re 704; Ny 

v. o-rrenchy (1878), 8 Q. B. D. 187; R.v. G. W. Ry. (1893), 
entd. Duncan v. Ds dndlater (1839), Med "& Rob. 

oi: Dawson v. Paver (1847), 5 a 415; East Lan- 
1848), Hare, 72; Lumicy vz, 


cashire Ty. v. Hatreey, 
Wagner (1852), 1 De G. Sa her: Corpn. v. 
Cardiff Wanerorke: Co, (i850), 33 L. T. 0. 8. 104, 


1623. These Acts of Parliaeisat 
have been called parliamentary bargains made 
with each of the landowners (ALDERSON, B.).— 
LEE v. MILNER (1837), 2 Y. & C. Ex, 611; 160 
i. R. 540. 

Annotations :—Consd. York & North Midland Ry. v. R. 

(1853), 1 KW. & B. 858. Refd. Ware v. Regent’s Canal Co. 

erin 3 We G. & J. 212. Mentd. Cohen v. Wilkinson 


(1849), 12 Beav. 138; Cardiff Compe. v. Cardiff Water- 
works ch (1859), 33 I: T. O. S. 104. 


1624. ——- .|—I must say, that according 
to the received opinion of private Acts of Parlia- 
ment, between parties they are considered more 
in the nature of the contracts than anything else 
(Lorp ABINGER, C.B.).—-PENNEY v. GREAT 
WESTERN Ry. Co. (1838), 1 TIorn & HW. 247; 7 
L. J. ix. 257. 

1625. ——— —-—.]—-This statute must not be 
dealt’ with, when we are talking of intentions, 
exactly as if it were a public general Act, but 
rather as the mode of carrying into effect. a bargain 
between certain individuals & the public (per 
Cur.).—--R. v. LONDON & Sournh WEsTERN Ry. 
Co, (1842), 1 Q. B. 558; 2 Ry. & Can. Cas. 629 ; 
Ji L. J. M. (. 98; 6 Jur. 686; 113 EB. R. 1246; 
sub nom. R. v. SourTH WESTERN Ry. Co., 2 Gal. 
& Dav. 49; BJ. P. tah 


atinolatinngs -_Mentd. iis Grand pune tion a 
Q. 8; Row GW. Ney (1816), 6 Q. B. 
Mine End Old Town Dyer (1847), 10 Q. B. 














74184: 4), 4 
268: mars 


voL Bes Cc Ry., Rev. Ze .Ry., Ik. v. Mid. Ry. (1851), 
Jo J. BP. 240, 5S, i. Ny. orig Overseers ar ace : 
K&B eae _Medland & frat v. Paine peel) 4 

N.S. 1283; K Ry v. Haughiey (1866), L. R. i 9. B. 
666; cites "Docks & Uarbour Board uv. “Birken ead 
Assint. Com., [1900] 1 Q. LB. 1433 Metropolitan Water 


Board v. Kingston Union Assmt. Com,, 11925] 2 K. B. 509. 
1626. —--—.|—Where the fee simple in 
land is vested compulsorily by Act of Parliament 
in a public co., the rights thereby conferred are 
qualified & restricted by the terms of the legislative 
contract.— Bostock v. NORTH STAFFORDSHIRE RY. 





Co. ee 3 Sm. & G. 283; 25 71. J. Ch. 3253; 27 
I. T. OLS. 333 20 J. P. 390; 2 Jur. N.S. 248; 
4W.R. 336 3 B5 i. R. 661. 

Annotations : -—Apld. Mulliner v. Mid: tty. (1879), 3 Ch. D. 
611. Refd. Astley vu. M. 8, la. (1858), 27 . J. Ch. 
O one eee Junction Canal Co. He Dotty (1383), "Sy L. J. 
1627. -—-- -~ --.]—-The private Act of Parlia- 


ment is really no more than an agreement between 

the partics to it sanctioned by the legislature ; 

&, in order to construe that agreement, we may 

look at the surrounding circumstances at the 

date of ib (LORD WENSLEYDALE).—ROWBOTHAM V. 

WILSON (1860), 8 H. L. Cas. 348; 380 L. J. Q. B. 

49; 2L. T. 642; 24 J. P. 579; 6 Jur. N.S. 

965; 11 E.R. 463, H. .; affg. (1857), 8 E. & B. 

123, Ex. Ch. 

Annotations :—Refd. Bell ». Love (1883), 10 Q. 5473 
Butterley Co. v. New Hucknall Colliery Co., RCTOT A. ron 
381; Thomson v. St. Catharine's College, Cambridge oon 
Mapping Masbro’ Old Brewer : ot Catharine’s Co 
Cambridge v. Rosse (1918), L. 758. Mentd. Dug. 
dale v, a Ragin 3 K. ‘& J. 695 5 Bonomi v, Back- 
house (1859), HK. B 646; Brown v. Robins (1859), 
4H. a N. 186; Scots Minos Co. v. Ledhills Mines ee 
34 L. T. O. 8S. 34; Solomon v. Vintners’ Co. (1859), 4 
H, & N. "BRS Blackett v, Bradley eae 1 B, & 8. 940; 
Shafto v. Johnson C1S08): g 8 B. & S. 259, n.; Murchie v. 
Black (1865), 19 C. §. 190; pen Bates (1865), 
6 New Rep. #2; Richards v. Harper ae 4H. &C. 

Williams v. Bagnall (1866), 15 . R. 272; Woodall | v. 
Hlingley E86), 14 L. ‘I’. 167; Richards v. Jenkins (1888), 

8 L. I. 437; Hammersmith, etc., Ry. v. Brand 1869), 
if R. 4 a L. 171; Buccleuch », Wakefield (1870), L 

Eadon v. na otal L. Rt. 7 Exch. $10 : 

(1872) . App. $; 8 mith v. Darby 

(1872), L. R. 7 Q Oh: aC + Aspden v. seddon (1875), 10 
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Ch. Ap PP; 394 ; aut Byron (1876), 4 Ch. D. 667; 
say v. Blair (1876), 1 App. Cas. 701; Dalton, v. Pee 
(1881), 6 App. Cas. 740; Jones v. Tapling (1882), 

338; Dixon v. White (1883), 8 App. Cas. 833 
Pocninee a: Cla eon (1883), 11 Q. LB. D. 820; Darley Pisin 
Colliery Co. v. Mitchell oat 11 App. Cas. 127; . B. 
Ky. v. Park Yard Co., er A. C. 6 N. ry. wv. 
I. R. Comrs., [1901] 1 K. B ie Sitwell v. ® londesborcugh: 
{1905] 1 Ch. 460; Butterknowle Colltery Co. v. Bishop 
Auckland Industrial Co- -op. Co., [1906] A. C. B08 Davies 
v. Powell Duffryn Steam Goal Co., [1917] 1 Gh. 488 ; 
Westhoughton U. C, v. Wigan Coal & lron Co., [1919] 
1 Ch. 159; Ae tige v. Powell Duffryn Steam Coal Co. 
(No. 2) (1921), 91 L. J. Ch. 403; Consett Industrial & 
Provident Soc. v. Consett Iron Co., {1922} 2 Ch. 135; 
Consett Waterworks Co. v. Ritson, [1922] 2 Ch. 187, n. 


1628. -.|—Thames Conservancy Act is 
of a public nature & affects public interests, & 
cannot be looked upon, as sume private acts are, 
in the light of a mere private agreement or con- 
tract between individuals.—BROWN v. LONDON 
Corrpn. (1863), 13 C. B. N.S. 828; 31 L. J.C. P. 








280; 8 Jur. N. 8S. 1103; 10 W. RR. 522; 143 
Ki. R. 327, Ex. Ch. 
1629. ---—- —-—-.|—_(1) A clause in a private 


Act of Parliament, in terms imposing a duty not 
relating to the public interest does not invalidate 
@ previous agreement not to exact its performance, 
made in view of the passing of the Act by the 
person to whom the duty would otherwise, by the 
terms of the Act, be due, with the persons subjected 
to it, or with other persons on their behalf. 

(2) A private Act of Parliament is in the nature 
of an agreement between the parties (POLLOCK, 
C.B.).—SAVIN ». HOYLAKE Ry. Co. (1865), L. R. 
1 Exch. 9; 4 H. & C. 67; 35 L. J. Ex. 52; 13 
L.T. 374; ll Jur. N.S. 934 ; a W. R. 109. 
Annotations :—Refd. Corbett v. 8, & C. Ry.’s Managing 

Committee, [1905] 2 Ch. 280. Monta. die Brampton & 

Longtown Lty., Shaw's Claim (1875), 10 Ch. App. 177. 

1630. -LONDON & SOUTH WESTERN 
Ry. Co. v. FLOWER, No. 1700, post. 


1631. --~-- --—-.]—- ALTON v. STEPHEN, No. 1382, 
ante. 
1632. |—A private Act of Parlia- 








ment enabling bodies to make a road of any kind 
is not a kind of compact, & if they do not make 
the whole the consideration docs not fail, & they 
have power to use any part which they have 
made as they like.—SwWaNskA IMPROVEMENTS & 
TRAMWAYS Co. v. SWANSEA & MUMBLES Ry. Co., 
Lirp. (1880), 3 Ry. & Can. Tr. Cas. 339. 

1633. ——.|—-Such statutory provisions 
as those of sect. 43, occurring in a local & personal 
Act, must be regarded as a contract between the 
parties (LORD WATSON).—ROTHES (COUNTESS) v. 
KIRKCALDY WATERWORKS Comns. (1882), 7 App. 
Cas. 694, H. I. 

Annotatwns :—Refd. Davis v. Taff Vale Ry., {1895] A 

542; Ite Manchester & Milford Ry. . (1897) 1 Ch. se 

Crosfield v. Manchestor Ship Canal Co., [1904] 2 Ch. 128 

Witham Outfall Board v. Boston Corpn. (1926), 136 L, T. 

756. Mentd. City of London Electric Lighting Oo. v. 

London Corpn. (1901), 65 J. 1D. 563, 

1634. ee is true that this is a case 
of statutory obligation, not properly of contract ; 
although Lorp ELpon & other great judges 
regarded Acts of Parliament of this class, giving 
powers to promoters or undertakers who solicit 
them, & who are to receive remuncration in money 
for what under those powers they supply, as par- 
liamentary contracts with the public, or at least 
with that portion of the public which might be 
directly interested in them. But I fail to see 
why it should be less necessary or reasonable, 
unless the words of the statutes exclude it, to re- 
gard the fitness of the thing supplied for the 
purpose of the statutory obligation as an element 
of that obligation itself, than it is to do so when 
the obligation results properly from contract 
(LORD SELBORNE).—MILNES v. HUDDERSFIELD 
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Corpn. (1886), 11 App. Cas. 511; 56 L. J. Q. B. 
1; 551. T. 617; 50 J. P. 676; 34 W. R. 761 5-2 
T. L. R. 821, H. L. 


Annotations :—Mentd. Clegg, Parkinson v, Earby Gas Co., 
[1896] 1 Q. B. 592; Gale v. Rhymney & Aber Valheys Gas 
& Water Co. (1903), 67 J. P. 430: Simpson », South 
Oxfordshire Water & Gas Co., [1908] 1 K. B. 917 ; Whit- 
tington Gus Light & Coke Co. v. Chesterfield Gas & Water 
Board, [1914] 1 Ch. 270. 


1685. ——.]—Hrrron v. RATHMINES & 
RATHGAR IMPROVEMENT Comrs., No. 134, ante. 

1636. -|—(1) Where the provisions of 
a private Act are not limited to the interests of 
the parties mutually obliged, but impose an obliga- 
tion in favour of third parties who are sufficiently 
designated, the obligation so imposed operates 
as a direct enactment of the legislature in favour 
of such parties. 

(2) In cases where the provisions of a local & 
personal Act directly impose mutual obligations 
upon two persons or cos., such provisions may 
. . - be fairly considered as having this analogy 
to contract, that they must, as between those 
parties, be construed in precisely the same way 4s 
if they had been matter, not of enactment, but of 
private agreement (Lorn War'rson). 

Ever since it has become the practice for pro- 
moters of undertakings of a public nature to apply 
to Parliament for exceptional powers & privileges, 
the Acts of Parliament by which those powers & 
privileges are granted have been regarded as 
parliamentary contracts, as bargains between the 
promoters on the one hand & Parliament on the 
other (LORD MACNAGHTEN).-~Davis & SONS v. 
TAFF VALE Ry. Co., [1895] A. OC. 542; 64 L. J. 
Q. B. 488; 72 L. T. 682; 44 W. R. 172; 11 
T. L. R. 400; 11 R. 189, H. L.; revsg. S.C. sub 
nom. TaFF VALE Ry. Co. v. Davis & Sons, [1894] 
1Q. B. 48, C. A. 

Annotations :—As to (1) Retd. Corbett v. S. EK. & C. Rvs. 
Managing Committee, (1906) 2 Ch. 12: A.-G. v. N. EB. Ry : 
{1915] 1 Ch. 905. 48 tu (2) Consd. Crosileld «. Manchester 
Ship Canal Co., (1904) 2 Ch. 125. (enerally, Menta, 
Crosficld v. Manchester Ship Canal Co. (1905), 22°T. Ly. BR: 
192; Ward v. Mid. Ry. (1916), 86 L. J. K. B. 161. 

1637. - J—I1t will be observed that. 
although it is rights of the traders & others carrying 
on business which are affected, it is the corpn. & 
co. who make the agreement; & this may be 
very important when one comes to consider 
whether, upon a breach of this agreement con- 
firmed by statute affecting the rights of traders 
& others, an action based on the breach may be 
brought by the injured person, as is the case when 
an individual is injured by the breach of a statute 
passed for his benefit, provided such a remedy 
comes within the purview of the Legislature in 
the particular statute, which it is especially 
likely to do in a case in which the Act is not an 
Act of public & general policy, but is rather in 
the nature of a private legislative bargain between 
certain persons likely to be affected by the work 
authorised by a special Act & a body of under- 
takers as to the manner in which they will keep 
up certain public works (VAUGHAN WILLIAMS, 
L.J.).—CROSVFIELD (JOSEPH) & Sons, Lrp. v, 
MANCHESTER Sup Canal Co., [1904] 2 Ch. 123 ; 
90 L. T. 557; 68 J. P.421; 52 W. QR. 635, ©. A. ; 
on appeal, [1905] A. C. 421, H. L. 

Annotations :—Mentd. Corbett v. 8S. E. & ©. Ryr. Managin 
Committee, [1908] 2 Ch. 12; Norwich Corpn. v. Norwich 
Nicctric Tram. Co., [1906] 2 K. B. 119: Audensbaw 
U. Dp. C. v. Manchester Corpn. (1907), 71 J. P. 342: 
A.-G.v.N. W. Ry., (1015) 1 Ch. 905, 
1638, ——- -|—Where some of the provi- 

sions of an order of the 

modified & confirmed by the Board of Trade, 
were clearly for the benefit of the public, the fact 




















Light Railway Comrs., . 


STATUTES. 


that the same were stated to be inserted for the 
protection of the undertakers did not justify their 
being treated as a mere contract which the parties 
thereto could release or vary.—A.-G. v. NORTH 
HAsTERN Ry. Co., [1915] 1 Oh. 905; 84 lL. J. 
Ch. 657; 113 L.T. 25; 70 J.P. 500; 13L.G. R. 
1130, C. A. 

1639, ----- —_-- Where declared public Act.|—— 
An Act of Parliament for the formation of a rail- 
way, containing a declaration, that it is to be 
judicially taken notice of as a public Act, cannot 
be treated or construed as a private assurance. 
—IHIARGREAVES v. LANCASTER & PRESTON JUNC- 
TION Ky. Co. (1838), 1 Ry. & Can. Cas. 416. 


Sect. 3.—CONSTRUCTION. 
SUB-SECT. 1.—-IN GENERAL. 


1640. Liberal construction — Act for public 
benefit.|—The Act of Parliament relating to the 
New River Water co. ought to have a liberal 
construction, so as the town in general may be 
served with water.—NEW RIVER Co. v. GRAVES 
(1701), 2 Vern. 481; 23 HK. R. 877. 

1641. —--- University statute.|——The ct. ought 
not to place a more liberal construction on uni- 
versity statutes than on others.---He TRINITY CoL- 
LEGE, CAMBRIDGE, L'a p. EDLESTON (1851), 3 De 
G. M. & G. 742; 23 L. T. O. S. 41; 2 W. R. 
317; 43 E. R. 292, 1. ©. 

1642. According to common law principles.|--- 
In the construction of private Acts of Parliament. 
we are to go on principles of common law, applied 
to the subject (per Cur.).—HToN COLLEGE (PRO- 
VOST, ETC.) v. WINCHESTER (Be.) (1774), Lofft, 
401; 3 Wils. 483; 98 EB. R. 715. 


Annotations :-- Consd. Shrewsbury v. Scott (1859), 6 C. B. 
. Refd. R. v. Tannton Market Trustees (1845), 1 


Mentd. Doc d. Knight v. Spencer 
(1818), 2 Exeh. 752. 


1643. Construction as in ordinary Acts.|—- 
ABLERT v. PRITCHARD (1866), L. R. 1 C. P. 210; 
Ilar. & Ruth. 274; 35 0. J. M,C. 101; 30 J.P. 
168; 12 Jur. N.S. 211; 14 W. R. 8315 sub nom. 
ABLIRT v. PRITCHARD, 14 L. 'T. 16. 

1644. According to balance of convenience.] — 
This & all other railways made under Acts of 
Parliament are made, not only, perhaps I may 
say not principally, for the private bencfit of the 
shareholders, but for the public benefit as furnish- 
ing lines of traffic which, from the time when the 
railway is made, the public have wu right to use. 
You must, therefore, consider that in any pro- 
visions such as those now to be construed in such 
Acts the public interest & the private interest 
are impartially & justly regarded upon the one 
side & upon the other; & if upon words or expres- 
sions at all ambiguous it would seem that the 
balance of hardship or inconvenience would be 
strongly against the public on the one construc- 
tion, or strongly against a private person on 
another construction, it is I think consistent with 
all sound principles to pay regard to that balance 
of inconvenience in determining such a doubtful 
question of construction (LORD SELBORNE, C.). 
-——DIXON v. CALEDONIAN & Grascow & Souri 
WESTERN Ry. Cos. (1880), 5 App. Cas. 820; 43 
L. T. 513; 45 J. P. 108; 29 W. R. 249, H. L. 


Annotations :—Refd. Ruabon Brick & Terra Cotta Co. v. 
G. W. Ry., (1893] 1 Ch. 427. Mentd. Mid. Ry. v. Haunch- 
wood Brick & Tile Co. (1882), 20 Ch. D. 552; Pountney 
v. Clayton (1883), 11 Q. B. D. 820; Mid. Ry. & Kettering, 
Thrapston & Huntingdon Ry. v. Robinson (1889), 15 
App. Cas. 19; N. BB. Ry. v. Budhili Coal & Sandstone Co., 
{1910] A. ©. 116; Howley Park Coal & Cannel Co. v. 
L. & N. W. Ry., [1913] A. C. 11. 


1645. According to requirements of particular 
undertaking.]—Acts of Parliament, giving railway 


e tle 


New Sess. Gas. 543. 


Part VII.—Locat, PERSONAL AND PRIVATE STATUTES. 


cos. power to build bridges, must be expounded 
with reference to the peculiar mode of construction 
of bridges in railways.—PRIESTLEY v. MANCHESTER 
& Lreps Ry. Co. (1840), 4 Y. & C. Ex. 63; 2 
Ry. & Can. Cas. 134; 160 HE. R. 921. 

1646. What may be considered—Intention of 
legislature.|}—-DoE d. BYWATER v. BRANDLING, 
No. 610, ante. 

1647. The ct. knows nothing of 
the intention of an Act of Parliament, except 
from the words in which it is expressed, applied 
to the facts existing at the time.—DLoGAN v. 
CouRTOWN (EARL) (1850), 13 Beav. 22; 20 
L. J. Ch. 347; 17 L. T. O. S. 306; 51 BD. R. 9. 

1648. ——— Preliminary negotiations.] — BrAm- 
STON v. COLCHESTER CORPN., No. 395, ante. 

1649. Surrounding circumstances.}—Row- 
BOTHAM v. WILSON, No. 1627, anle. 
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SuB-SECr. 2.—STRicT CONSTRUCTION. 

1650. General rule.|] — Where by statute, a 
special authority is delegated to particular persons, 
affecting the property of individuals, it must be 
striclly pursued; & appear to be so upon the 
face of their proceedings.—R. v. CROKE (1774), 1 
Cowp. 26; 98 HK. BR. 948. 

Annotations :—-Consd. Taylor v. Cleinson (1841), 11 Cl & 
Fin. 610. Refd. lt. ». Wiltshire JJ. (1841), 5 J. P. 148; 
Ke p. Kinning (1847), 4 C. B. 507. 

1651. -|—A_ private Act of Parliament 
must be construed strictly, & cannvt be carried 
any further than the words import (HOLROYD, J.). 
—GUTHRIE v. Fisk (1824), 3 B. & C. 1783 5 
Dow. & Ry. K. B. 245 107 E.R. 700. 

Annotations :—Refd. Williams v. Beaumont, (1833), 10 Bing. 
260; Re Wall, frp, Hall (1838), 8 L. J. Bey. 5; Williams 
v. Harding (1866), L R.1H.L. 93; Re Winterbottom, zp. 
Winterbottom (1886), 18 Q. B. D. 446; Re Nance, Ha p. 
Ashinead, [1893] 1 Q. B. 590. Mentd. Hope ». Meck 
(1855), 10 Jéxch. 829; Re Muirhcad, Hr p. Muirhead 
(1876), 24 W. RR. 351. 





re ——-~.|-- SCALES v. PICKERING, No. 1243, 
ante. 
1653. -——_.]-- The Act which incorporates a co., 


prescribes its duties & declares its rights; & all 

persons becoming shareholders are liable as such 

to no obligations beyond those which are there 
indicated.—_CALEDONIAN & DUMBARTONSHIRE 

JUNCTION Co. v. HELENSBURGH MAGISTRATES 

(1856), 2 Macq. 391; 27 L. T. O. S. 241; 2 

Jur. N. S. 695; 4 W. R. 671, H. L. 

Annotations :—Apld. Leominster Canal Navigation Cov. 
Shrewsbury & Hertford Ry. (1857), 3 K. & J. 654. Consd. 
Shrewsbury & Birminghain Ry. v. N. W. Ry. (1857), 6 
H. L. Cas. 113. Apld. Mann r. Edinburgh Northern 
lram. Co., [1893] A. C. 69. Refd. Shrewsbury v. North 
Staffordshire Ry. (1865), L. R. 1 Eq. 593. Mentd. 
peesene & Cambridge Ry. v. Stanley (1862), 32 L. J. Ch. 


1654. -|—Ilvuanrs v. CHester & Hotry- 
HEAD Ry. Co., No. 488, ante. 

1655. ——-.] —- Acts. giving cos. compulsory 
powers are to be construed strictly.— SIMPSON v. 
SOUTH STAFFORDSHIRE WATERWORKS Co. (1865), 
4 De G. J. & Sm. 679; 6 New Hep. 184; 34 L. J. 
Ch. 380; 12 L. T. 860; 11 Jur. N. S. 453; 13 
W.R. 729; 46 E. R. 1082, L. C. 

.4nnotations :—Consd. Morris v. Tottenham & Forest Gate 


Ry., [1892] 2 Ch. 47. Mentd. Re Wudderstield Corpn. & 
Jacomb (1874), L. R. 17 Eq. 476. 


1656. ——.]—A private Act of Parliament only 
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1650 i. General rule.}— PINSENT v. 
PrRowsE (1881), 6 Nfld. L. R. 342.— 
NFLD. 


1650 ii. -J—A deed made between 
two public bodies & incorporated in a 
local Act of Parliament, where interests 
outside those of the contracting parties 


are concerned, 
scrutinised & 
MIRAMAR CoRPN, 





should be narrowly 
strictly 

® PR, 
N.Z. L. R. 727.~-N.Z 


1657 i. As against promoters j—-In the 
case Of a private Act, which is obtained 
by persons for their own benefit, you N 
construe more strictly provisions which : 
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excludes the provisions of public Acts where the 

pewvete Act is so worded as to do so expressly or 
yY necessary implication. JIven so, the private 

Act will be construed strictly & excmption from 

complying with one of the conditions of a public 

statute ... not imply exemption from all.— 

Re VERRALL, NATIONAL TRUST FOR PLACES OF 

Historic INTERKST orn NATURAL BEAUTY vv. 

A.-G., [1916] 1 Ch. 100; 85 L. J. Ch. 115; 113 

I. T. 1208; 80 J. P. 89; 60 Sol. Jo. 141; 14 

L. G. R. 171. 

Annotations :-—Retd. Genera] Medical Council v. I, R. Comrs., 
English Branch Council of Genera] Medical Council v. 
I. R. Comrs. (1928), 139 L. T, 225. Mentd. I. 1. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1 K. B. 611. 

1657. Asagainst promoters.|—ScaLEs v. PICKER~ 
ING, No. 1243, ante. 

1658. ———.]—-Smirit v. BELL, No. 690, ante. 

1659. |--Acts of Parliament which confer 
privileges upon a co., & profess to give the public 
certain advantages in return, are to be construed 
strictly against the co., & liberally in favour of 
the public.—PARKER v, GREAT WESTERN Ry. Co. 
(1814), 7 Man. & G. 253; 7 Scott, N. R. 885; 3 
Ry. & Can. Cas. 563; 13 L. J. 0. P. 105; 21. 'T. 
O. $8. 420; 8 Jur. 194; 145 I. BR. 107. 

Annutations -—Consd. G. W. Ry. vw. Sutton (1869), L. fh. 
4H. ls. 226; Metropolitan Water Board v. New Liver 
Co. (1904), 20 'T. I. RR. 687. Refd. Crouch v. G. N. Ry. 
(1856) 11 Exch. 742. Mentd. Close v. Phipps (1844), 7 
Man. & G. 586; Waketield v. Newbon (1844), 6 Q. B. 
2763 Gulliver v. Cosens (1845), 1 C. B. 788; Pickford v. 
Grand Junction Ry. (1845), 6 L. T. O. 8S. 213; Valpy v. 
Munley (1845), 1 C. B. 594: Kearns v. Durell (1848), 6 
C. B. 596; Devaux vr. Conolly (1819), 8 C. B. 640; Higgs 
v Scott (1849), 7 C. B. 63; Pallister v. Gravesend Corpn. 
(1850), 15 L. T. O. S. 253; Edwards vo. G. W. Ry. (1851), 
11 C, 1. 588; Parker v. Bristol & Exeter Ty. (1851), 20 
L. J. x. 112; Parker vo. G. W. Ry. (1851), 11 C. B. 545 ; 
Crouch v. L. & N. W. Ry. (1854), 2 C. L. 2 188; Finnie 
» O. & S. WwW. te (1855), 2 Macq. 177; Baxendale v. 
Kastern Counties Ky. (1858), 4 ©. B. N. 8. 63; Garton v. 
Bristol & Excter Ry. (1861), 1 B. & S. 1123; Branley v. 
S. Kk. Ry. (1862), 12 C. B. N.S. 63; Baxendale v. G. W. 
Ry. (1863), 14 C. B. N.S.1>5 Davison v. Fernandes (1889), 
6 T. L. R. 73; Maskell v. Horner, [1915] 3 K. B. 106; 
Shurp & Knight v. Chant (1916), 33 T. L. R. 68; Brockle- 
bank v. R., [1924] 1 K. B. 647. 

1660. .|—-The powers given by an Act of 
Parliament extend no further than expressly 
stated in the Act, except where they are necessarily 
& properly acquired for the purposes which the 
Act has sanctioned. ... It has nowhere been 
stated that railway cos. have power to enter into 
transactions of all sorts & to any extent. ... 
They have not a right to enter into new trades & 
new businesses not pointed out by the Act... 
that they have a right to pledge the funds of the 
co. without any limit, for the encouragement of 
other transactions, however various & extensive, 
provided only they profess that the object of the 
liability occasioned to thcir own shareholders by 
such encouragement, is to increase the traffic 
upon the railway, and thereby the profit to the 
shareholders. . . . There is no authority for any- 
thing of that kind (LoRD LANGDALE, M.R.).— 
JOLMAN tv. EASTERN COUNTIES Ry. Co. (1846), 
10 Beav. 1: 4 Ry. & Can. Cas. 513; 16 1. J. Ch. 
73; 8 L. 'f. O. S. 530; 11 Jur. 74; 50 E. R. 
481. 

Annotations :—-Consd. ast Anglian Ky. v. Eastern Counties 
Ity. (1851), 11 C. B. 774; Bostock », North Staffordshire 
ty. (1855), 4 EK. & B. 798; astern Counties Ry, v. 
Hawkes (1855), 5 H. L. Cas. 331; County Hotel & Wine 
Co, v. L. & N.W. Ry., [1918] 2 K. B. 251. Refd. Norwich 
Corpn. v. Norfolk Ry. (1855), 4 i. & B. 397 ; Caledonian & 








they allege to be in their favour because 
eonstrued.— the persons who obtain a private Act 

(1909), 28 ought to tako care that it is so worded 
: that that which they desire to obtain 
for themselves is plainly stated in it. 
—GREEN v. BRITISH COLUMBIA ELEc- 
Tric Ry. Co. (1906), 3 W. L. RR. 347. 


742 


Sect. 3.—Construction : Sub-sects. 2 & 8.] 


Dumbartonshire Junction Co. v. Helensburgh Harbour 
Trustees (1856), 27 L. T. O. S. 241; Shrewsbury & Bir- 
eer tea hy. «. N. W. Ry. (1857), 6 H. L. Cas. 113; 
A.-G. v. G. N. Ry. (1860), 1 Drew. & Sm. 154; South 
Wales Ry. v. Redmond (1861), 10 C. B. N. 8S. 675; Maun- 
sell v. Mid. G. W. (Ireland) Ry. (1863), 1 Hem. & M, 130; 
Riche v. Ashbury Ry. Carriage Co, (1874), L. R. 9 Exch. 
224; Norton v. L. & N. W. Ry. (1878), 9 Ch. D. 623; 

A.-G. v. G. E. Ry. (1879), 11 Ch. D. 449: AG.» LC. G, 

1901] 1.Ch. 781; A.-G. v. Mersey Ry., [1907} 1 Ch. 81. 

entd. Forrest v. M. S. & L. Ry. (1861), 4 De G. F. & J. 

126; Filder ». L. B, & 8. C. Ry., Barchard v. Brighton, 

Uckfield & Tunbridge Wells Ry. (1863), 1 Hom. & M. 489; 

Seaton v. Grant (1867), 36 L. J. Ch. 638: Bloxam v. Met. 

ate (1868), 3 Ch. App. 343, n.; Jackson v. N. EB. Ry. 

(1877), 37 L. LT. 664, 

1661. -|—Acts of Parliament authorising 
the construction of public undertakings are to 
be construed strictly with reference to the rights 
of those who are empowered to make them.— 
EVERSFIELD vy. Mip-Suss—ex Ry. Co. (1858), 3 
De G. & J. 286; 281. J. Ch. 107; 32 L. T. 0. S. 
202; 5 Jur. N.S. 776; 7 W. R. 102; 44 BE. R. 
1278, L. JJ. 

Annotations :—Consd. Dodd r. Salisbury & Yeovil Ry. (1858), 
1 Giff. 158, Quinton v. Bristol Corpu. (1874), y R. 17 
ig. 624; Conron v. L. C. CG. [1922] 2 Ch. 283. Refd. 

ay dason v. Hull, ote., Ry. & Dock Co. (1882), 20 Ch. D. 


1662. -|—The jurisdiction of the ct. arises 
with reference to the obligations of cos. to abide 
by the direction of the Acts of Parliament under 
which they are constituted, & the right of the ct. 
to confine them by injunction within the limits 
of those duties. —BAXENDALB v. Wrst MIDLAND 
Ry. Co. (1862),7L. 7.297; 8Jur.N.S. 1163, L. C. 

1663. .|—A private Act of Parliament will 
be construed more strictly than a public one as 
regards provisions made by it for the bencfit of 
the persons who obtained it, but, when once the 
true construction is ascertained, the effect of a 
private Act is the same as that of a public Act. 
Lhe special Act which authorised the making of a 
railway by the C. co., provided that the L. co. 
should have the right to run their traffic over a 
part of the line, on payment of a fixed annual 
rent to the C. co. The rent was much less than 
the actual value of the traffic passed over that 
part of the line by the L. co. :--Held: the C. co. 
could not be rated for poor rate in respect of that 
traffic at a higher sum than the fixed rent. 
ALTRINCHAM UNION ASSESSMENT COMMITTEE v. 
CHESHIRE LINES COMMITTEE (1885), 15 Q. B. D. 
597; 50J. P. 85, C. A. 

Annotations :—Apld. Stewart, v. River Thames Conservators, 
{1908} 1 K. B. 893. Refd. Dewsbury & Heckmondwike 
Waterworks Board v. Penistono Axsmt. Com. (1885), 16 
Q. B. D. 585; London & India Docks v7 Poplar Union 
(1900), 83°. T. 371; Poplar Assmt. Com. v. Roberts, 
11922) 2 A.C. 93. 

1664. .|--- It seems to me that the language 
of such a sect. of a private Act conferring powers 
is to be treated as the language of the promoters 
who asked the legislature for such powers that 
when a doubt arises as to the construction of that 
language the maxim ordinarily inapplicable to the 
interpretation of statutes verba chartarum fortiua 
accipiuntur contra proferentem, or proferentes in 
this case, or that words are to be undcrstood 
more strongly against him who uses them, is 
justly applied. The benefit of the doubt is to be 
given to those who might be prejudiced by the 
exercise of the powers which the enactment 

















PART VII. SECT. 8, SUB-SECT. 3. 

1667 i. Construction in favour of 
deal ane Where meaning doudtful.}—-The 
anguage of private Acts is considered 
us the language of the promoters, & 
where doubts arise as to the construc- 
tion of that language, the benefit of 
the doubt is to be given to those who 


Be A.-Q. 


1667 ii. 





mught be prejudiced by the exercise 
of the powers given by the Act.—le 
Niw BRUNSWICK & CANADA Ry. Co., 

D. oF NEW 
(1878), 17 N. B. RL P. & B.) 667.— 
CAN. 


——.]-—~ Where any 
doubt arises under any private Act of —S. AF. 


STATUTES. 


grants & against those who claim to exercise them 
(VAUGHAN WILLIAMS, L.J.).—A.-G. v. BARNET 
Distrarcr Gas & WatER Co. (1909), 101 L. T. 
651; 743.P.1; 8L.G. R. 15, O. A.; on appeal 
(1910), 102 L. T. 546, H. L. 

1665. Unless strict construction defeats 
object of Act.]—- River WEAR CoMRS. v. ADAMSON, 
No. 105, ante. 

1666. Acts for public improvements by corpora- 
tion.|—(1) Where persons have special powers 
conferred on them by Parliament for effecting a 
particular purpose they cannot be allowed to 
exercise those powers for any purpose of a col- 
lateral kind. ‘Therefore, a co. authorised, making 
due compensation. to take compulsorily the lands 
of any person for a definite object may be re- 
strained by injunction from any attempt to take 
them for another object. 

(2) Where the legislature has conceded power 
to a body of adventurers for a certain purpose, 
as for example the formation of a railway, such a 
body must show some ground for the concession, 
& the legislature has no concern with its means 
for obtaining the funds to carry its declared 
objects into effect, & in order to effect them it 
must not excced the limits of its powers. But 
the case is different where an existing public 
body, such as the corpn. of a city, is entrusted by 
the legislature with the duty of making public 
improvements in its city, & the powers thus 
entrusted to it for such a purpose will not be 
subject, asin the other case, to a strict & restrictive 
construction. 

(8) Where the promoters of a bill giving dis- 
cretionary powers over property conditionally 
agree that if the bill passes they will dispose of 
the property to be acquired in a particular way, 
this anticipation of the possession of their powers 
does not deprive them of discretion to exercise 
those powers when obtained.--GALLOWAY  ?. 
LONDON CorRPN. (1866), I. R. 1 HH. 1. 3843 sub 
non. GALLOWAY v. LONDON Conpn, & METRO- 
POLITAN Ry. Co. LONDON ConeNn, v. GALLOWAY, 
35 L. 7. Ch. 477; 14 1. 7. 865; 30 J.P. 5803; 12 
Jur. N.S. 747, H. I. 


Annolations .-~As to (1) Apld. Carington ve. Wycombe Ry. 
(1868), 3 Ch. App. 377. Consd. Gard v. City of London 
Sewers Comrs. (J885), 28 Ch. 2D. 4863; Lewis vr. Weston- 
super-Mare L. L. (1888), 10 Ch. DD. 55; L & N. W. ly. 
» Westminster Corpn., [1901] 1 Ch. 759; Conron v 
L.C. C., [1922] 2 Ch. 283. Refd. Bristol Grdns. +, Uristol 
Corpn, (1887), 18 Q. B.D. 549; Donaldson v. South 
Shields Corpn. (1899), 68 L. J. Ch. 162, Hust Fremautic 
Corpn, v. Annois, [1902] A. C, 213; Roberts », Charing 
Cross, Kuston & Hampstead Ry. (1903), 87 L. T. 732, 
Howard-Flanders v. Maldon Corpn. (1926), 135 L. ‘T. 6. 
48 to (2) Consd. Quinton +. Bristol Corpn. (L874), 43 L. J. 
Ch, 783. Generally, Reid. Kent Coust Ry. vw lL. CO. & WD. 
Ry. (1868), 3 Ch. App. 656, L. Cc. & DD. Ry. ». London 
Corpn. (1868), 19 TI... 250, Baker v. Portsmouth en 
(i578), 3 Ex. D. 157; L. BL & S.C. Ry. v. St. Giles, 
Camberwell (1879), 4 Ex. D. 239; Jtobinson v, Barton- 
Kieeles L. B. (1883), 8 App. Cas. 798 ; Goldberg v. Liverpool 
Corbis (L900), 82 L. T. 362. Mentd. James v. Lovel 
(1887), 56 L. T. 739. 





SuB-SECT, 3.—CONSTRUCTION IN FAVOUR OF 

PUBLIC OR PERSON ADVERSELY AFFECTED. 

1667. Construction in favour of public—-Where 
meaning doubtful.|—-SrourBRIDGK CANAL Co. ?, 
WHEELEY, No. 1621, ante. 


Parllament the benefit of the doubt 
should be given against the forfelture of 
existing rights or compulsory allenation 
of property whether belonging to the 
Crown or to private individuals.— 
Kast LONDON MUNIOIPALITY v, COLO- 
NIAL GOVERNMENT (1885), 3S. C. 3135. 


BRUNSWICK 


Part VII.—Locat, PERsonat anv PRIVATE STATUTES. 





1668. -—— .|—Clauses in Acts empower- 
ing cos. to levy a charge upon the public, as in 
Railway Acts for example, must, where the 
meaning is doubtful, be construed favourably for 
the public.—STockTon & DARLINGTON Ry. Co. v. 
BARRETT (1844), 11 Cl. & Fin. 590; 7 Man. & G. 
870; 8 Scott, N. R. 641; 8 EH. R. 1225, H. L.; 
affg. (1842), 3 Man. & G. 956, Ex. Ch.: affg. S. ©. 
sub nom. BARRETT v. STOCKTON & DARLINGTON 
Ry. Co. (1840), 2 Man. & G. 184. 

Annotations :—Apld. Pryce v. Monmouth Canal & Ry. 
(1879), 4 App. Cas. 197; McDouyall & Bonthron v. 
London & India Docks Co, Page & Kast v. London & 
India Docks Co., [1908] 2 K. B. 175. Refd. Newmarket 
Ry. v. Foster (1854), 2 C, li. 2. 1617; Medway Navigation 
v. Brook (1876), 33 L. T. 843; Bristol Grdns. v. Bristol 
Waterworks Co., [1912] 1 Ch. 816. Mentd. Gulliver vr. 
Cosens (1815), 1 C. B. 788, 

1669. ——— -——-.]—-SraArrow v. Oxrorp, Wor- 
CESTER & WOLVERHAMPTON Ry. Co., No. 892, ante. 

1670, .|—If a statute, which autho- 
rises a water co. to charge its consumers with a 
water rate, is ambiguous with regard to the amount 
of rate to be charged or the mode of assessing it, 
it must be construed in favour of the consumer & 
against the water co.—SouTru STAFFORDSHIRE 
WATERWORKS Co. v. BARROW (1807), 61 J. LP. 
66] 5; I8'T. L. R. 549, C. A. 

Annotation :—Mentd. Woking Water & Gas Co. v. Parker, 
(1916) 1 K. B. 473. 

1671, — --.j—This [a private Act] is an Act of 
Parliamnent passed for the benefit & profit of the 
undertakers 3 & the rule of construction applicable 
to such cases {is}! in favour of the public 
(MAULE, J.).—DPRIESTLEY v. FouLps (1840), 2 
Man. & G.175; 2 Ry. & Can. Cas. 422; 2 Scott, 
N. R. 205; 133 1. 1. 710, 

1672. .}—PARKER V. GREAT WESTERN Ry. 
Co., No. 1659, ante. 

1673. -|—In a proceeding against B. & C. 
to have it declared, that they had been trespassers 
on the lands of A. if was pleaded to the effect 
that B. & C. had a right of way over these lands 
as inhabitants of a neighbouring town & as two 
of the public. To this 1t was replied, that upon 
the true construction of an Act of Parhament, 
local & personal, the right of way, if any such 
had existed which was denied, had been thereby 
extinguished :—Held : such an Act of Parhament 
is not to be construcd strictly as against the public, 
who were, in fact, no parties to the passing of the 
Act; & the provisions of such Act & the works 
which had been constructed thereunder, were not 
inconsistent with the existence of a public foot- 
path over these lands.—-CAMPBELL v. LANG (1853), 
I Kq. Rep. 98; 1 Macq. 451; 211. T. 0.8. 119; 
1W. R. 538, H. 1. 

«afnnotations :— Mentd. RL. » Thomas (1857), 3 Jur. N. S. 
713; Bourke 7. Davis (1889), 44 Ch. D. 110, A.-G. x. 
Antrobus, [1905] 2 Ch. 188. 

1674, ———.]|—The cts. in construing private 
statutes, acted on a presumption that persons 
should not without compensation be prejudiced 
in matters which they could lawfully do unless 
that intention was clearly expressed ... clear 
& unequivocal words werc necessary to derogate 
from common right to deprive persons of the 
power to do what they were doing for profit at 
the passing of the Act without anyone having the 
power of preventing them (Scrutron, 1L.J.).— 
BOURNEMOUTH-SWANAGE Motor ROAD & FERRY 
co v. Harvey & Sons (1928), 45 T. L. R. 189, 

A. 

1675. Construction in favour of party adversely 
affected.|—Where the words of a railway co.’s 
Act are capable of two interpretations, but the 
gencral intent of the Legislature is complete in- 
demnification to the party whose land is taken 
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by the co., the ct. will incline to that construction 

of the words which will make them consistent 

with the general intent.—He p. Eron COLLEGE 

(1850), 20 L. J. Ch. 13; 16 I. T. O. S. 121; 15 

Jur. 45, L. C. 

Annotations :—Mentd. L. & Y. Ry. v, Evans (1851), 15 Beav. 
322; Re Holden’s Estate (1855), 25 L. J. Ch. 382, m.3 
dte Neachell’s Trusts (1855), 25 L. J. Ch. 38%, n.3 Jee 
Ellison’s Estate (1856), 8 De G. M. & G. 62, St. Thomas’ 
Hospital ¢«. Charing Cross Ry. (1861), 7 Jur. N.S. 256. 
1676. -|—I feel that the Act [Land Clauses 

Consolidation Act, 1845 (c. 18)] is to be construed 

in this sense liberally; that persons are not to 

be deprived without adequate compensation of 
that which they are in actual occupation of or 
of that which is necessary for the enjoyment of 

their property as a residence (Woop, V.-C.).— 

STEELE v. MIDLAND Ry. Co. (1866), 1 Ch. App. 

oe 13 L.'T. 794 ; on appeal, 1 Ch. App. at p. 288, 

Annotations :-—Refd. Kerford_ v. 


Seacombe, Noylake & 
Deeside Ry. (1888), 57 L. J. Ch. 270. Mentd. Smith v. 


Ridgway (1866), L. R. 1 Exch. 331; Cuthbert v. Robinson 
(1882), 51 L. J. Ch. 238 ; Benington v. Metropolitan Board 
of Works (1886), 54 L. T. 837; Wright v. Wallasey L. B 
(1887), 18 Q. B. D. 783; Allhusen v. Kaling & South 
Harrow Ry. (1898), 78 L. T. 285; Re Willis, Spencer v. 
Willis, [1911] 2 Ch. 563. 

1677. ~-- .J—1n construing a private Act of 
Parliament the ct. will consider on whose applica- 
tion it was obtained, & will not hold that it autho- 
rises the persons who obtained it to interfere 
with the rights of others without making com- 
pensation unless it contains provisions to that 
cffect in clear & distinct terms.——A.-G. v. LIsEDS 
CORPN. (1870), 5 Ch. App. 587, Nn. § 39 di Ws Ch. 
254; 22 L. T. 380; 18 W. R. 5173; on appeal, 
5 Ch. App. 583, L. C. & L. J. 

Annotations: -Refd. A -G. v. G. E. Ry. (1872), 7 Ch. App. 

478, n Mentd. A.-G. v. Birmingham B. C. (1871), 24 

L. T. 224; A.-G. v. Cockermouth L. LB. (1874), lL. Re 18 
Hq. 172; Smith v. South (1875), L. Wk. 20 Ky. 500; Lea 
Conservancy Board v. Hertford Corpn. (1884), Cab. & El. 
299; Shelfer v. London City Electric Lighting Co., 
Meux’s Brewery Co. v. London City Electric Lighting Co, 
{1895] 1 Ch. 287; Jordeson v. Sutton Southcoates & 
Drypool Gas Co., [1899)] 2 Ch. 217. 

1678. -.|---l agree that we ought to construe 
this Act [private Act] of Parliament strictly, even 
supposing the true construction of the Act does 
an injustice to the parties. But one may well 
approach the construction of an Act. of this kind 
in the belief that it was not intended to confiscate 
pitfs.’ right, for this would be a simple case of 
confiscation, & we ought not to suppose that this 
was intended, or was even sought for by the co. 
(BRAMWELL, J.A.).—WELLS v. LONDON, TILBURY 
& SouTHEND Ry. Co. (1877), 5 Ch. D. 1265; 37 
L. T. 8302; 41 J. P. 452; 25 W. RR, 325, L. J. & 
JJ. A. : 

1679. .|—It 1s a proper rule of construction 
not to construe an Act of Varliament as inter- 
fering with or injuring persons’ rights without 
compensation, unless one is obliged to so construe 
it (Brerr, M.R.).~-A.-G. uv. Horner (1884), 14 
Q. B. D. 245; 54 L. J. Q. B. 2273; 40 J. P. 826; 
33 W. RR. 93, C. A.3; on appeal (1885), 11 App. 
Cas. 66, H. L. 

Annotations -—Consd. Lonsdale v. Lowther, [1900] 2 Ch. 
687, Gingell & Foskett v. Stepney B. C., [1908] 1 K. B. 
115; A.-G. v. Rxecter Corpn., {1911} 1 K. B. 1092 ; Central 
Control Board (Liquer Traffic) +. Cannon Brewery Co., 
(1919] A. C. 744; Newcastle Breweries v. H., [1920] 1 

. 2B. Apld. Re Hilts & Ruislip-Northwood U. D. C., 

11920} 1 K. B. 343. Refd. A.-G. v. De Koyser’s Royal 

Tiotel, (1920] A. C. 508. Montd. Williams v. Wednes- 

bury Churchwardens & Overseera & West Bromwich 

Uniou Assmt. Com. (1890), Ryde Rat. App. (1886-90), 

327; Simpson v, Godmanchester Corpn. (1895), 64 L. J. 

Ch. 837; A.-G. v. Simpson, [1901] 2 Ch. 671; Newcastle 

v. Worksop U. C., [1902] 2 Ch. 145; Horner v. Stepney 

Assmt. Com. (1908), 6 L. G. R. 651; A.-G. v. Horner 

No. 2), [1913] 2 Ch. 140; Selby », Whitbread, [1917] 1 
. B. 736; Layzell v. Thompson (1926), 91 J. P. 89. 








744 


Sect. 8.—Construction : Sub-sect. 3. Sects. 4,5 & 


6: Sub-secl, 1.] 


1680. -|—- LONDON & NORTH WESTERN Ry. 
Co. v. Evans, No. 222, ante. 
1681. WG. 
& Watrn Co., No. 1664, ante. 





STRICT GAS 





SEctT. 4.—ON WHOM BINDING. 


1682. Whether on strangers.|—BoswE.L’s CasE 
ese) cited in 8 Co. Rep. at p. 188a; 77 E. R. 

1683. |—22 dw. 4, c. 7, which under 
certain circumstances authorises the proprietors 
of grounds in forests, after a felling, to inclose 
them, without the King’ 8 licence, for seven years, 
to preserve the springing wood, extends to the 
said grantee. But does not extend to the wood 
of any subject, in which another has a right of 
common. The commoners, as appears by the 
preamble, are not any of the parties between 
whom the Act was made, & therefore their right 
is not taken away by it.—-HKARRINGTON’sS CASE 
(1610), 8 Co. Rep. 186 b; 77 E. R. 681; subnom. 
CHALK & PETER’S CASE, Godb. 167; 2 Brownl. 
3225; affd. on appeal, 1 Roll. Rep. 137. 


Annotations “7 Apl. Lucey v. Levington (167]), 1 Vent. 175; 
Dibben v. Anglesea (1834), 4 Tyr. 926; Dawson v. Paver 
ee Hare, 415.. Consd. Shrewsbury v. Scott (1859), 
6 C. B. N. 8. 1. Apld. Nicholls v. Mitford (1882), 20 
C sh. D. 380 ; Saba Counties Ry. v. wirideee & Annapolis 

ty. (1882), 7 App. Cas. 178. Refd. Brewster v. Ketchin 
(1697), 1 Ld. Raym. 317; Riddell r White (1794), 1 Anst. 
281; Bailey v. Stephens (1862), 12, ae: a 91; Shuttle- 
worth v. Le Fleming (1865), 19 C. 8. 687; Re 
Wilton’s 8. E., [1907] 1 Ch. 50. Mentd. “Liford's ‘Case 
(1615), 11 Co. Rep. 46 b. 


1684. ~.|-—Every man is so far party to a 
private Act of Parliament, as not to gainsay it, 
but not so as to give up his interest ; it is the great 
question in Barrington’s Case, No. "1683 , ante, the 
matter of the Act there decides it to be between 
the foresters, & the proprietors of the soil; & 
there it shall not extend to the commoncrs, to 
take away their common. Suppose an Act says, 
whereas there is a controversy concerning land 
between A. & B. it is enacted, that A. shall enjoy 
it, this does not bind others, though there be no 
saving, because it was only intended to end the 
difference between them two (HALE, C.J.).— 
Lucy v. LEVINGTON (1673), as reported in 1 Vent. 
175; 2 Keb. 831; 86 EF. HR. 119. 


Annotations : ~ Consd. Riddell v. ute oe). 
281, Distd. Stead v. Carey (1845), 1 C. Apld. 
Dawson Dy Paver (1517), 5 Hare, 414. Consd. Re "Wwiiten's 

HK. (1907) 1 -o . 50. Mentd. Kingdon v. Nottle (1813), 
. M. & 8S. 355; King v. Jones (1814), 1 Marsh. 107; 
Knighta v. Ousries (1820), 4 Moore, C. P. 532; Orme v, 
Broughton (1834), 10 Bing. 5333; Raymond v. Fitch 
(1835), 2 Cr. M. & R. 588; Doe d. Anglesea v. Itugcley 
(1844), 6 Q. B. 107. 





Be Anst. 





1685. WHITE, No. 694, 
ante. 
1686. ——-.]--(1) An Act of Parliament private 


in its nature, is not made admissible in evidence 
against strangers by a clause declaring ‘‘ that it 
shall be dcemed & taken to be a public Act, & 
shal] be judicially taken notice of with out being 
specially pleaded.” 

(2) A canal Act is not rendered a public Act by 
containing provisions empowering the co. to 
regulate & take tonnage rates & tolls from persons 
using the cana]l.—BRETT v. BEALES (1829), Mood. 


PART VII. SECT. 4. 

1682 i. Whether on astrangers.J—The 
rule in respect to private Acts of Par- 
huinent, is, that, the interests of persons 
not expressly named in them are not 


affected by the 
Ite GOODHUE, 


366.— CAN. 


rovisions bial oe 
TovVEY v. 
GoopHUuE v. Tovey (1872), 


STATUTES. 


& M. 416, N. P.; subsequent proceedings (1830), 
10 B. & C. 508. 


Annotations :—<As to (1) Refd. Boaumont v. Mountain (1834), 
10 Bing. 404; Beaufort v. Sa a (1849), 4 exe: 450 ; 
York a ‘North Midland Ry. v. R. (1853), 22 L. Q. B. 
225. As to (2) Refd. Brecon Marke ve: Neath & 
Brecon (1872), Rh 7C. P. 555, d. Wood- 
ward ». Cotton (1834), 1 Cr M. & H. 44, Verontd, Pim 9. 
Curell (1840), 6 M. & W. 234 


1687. -]—This Act is to be construed, as 
all other private Acts ought to be, as if it were a 
private agreement (BAYLEY, J.).—R. v. NENE 
OUTFALL Comrs. (1829), 9 B. & C. 875; 4 Man. 
& Ry. K. B. 646; 8 L. J. O. S. K. B. 1; 109 
EB. R. 325. 


Annotations :—-Refd. Bird v. G. BE. Ry. (1865), 19 C. B. N.S. 
268. Mentd. R. v. Thames & Isis Navigation Comrs. 
(1836), 5 Ad. & El. 804. 


1688. .}—The recitals in a private Act of 
Parliament do not bind third parties.—TAYLOR v. 
Parry (1840), 1 Man. & G. 604; 1 Scott, N. R. 
576; 9L. J. C. P. 208; 4 Jur. 967; 133 FE. R. 
474. 

BA nde :—Mentd. Fishmongers’ Co. v. Dimsdale (1852), 


44; Holmes v. Powell (1856), 8 De G. M. & 
ie une urey v. Nowland (1862), 15 Moo. P. C. C. 
34% 


1689. -|—Public Acts bind all the Queen’s 
subjects, but private Acts do not bind strangers, 
unless by express words or necessary implication 
the intention of the Legislature to affect the right 
of strangers is apparent in the Act; & whether 
an Act is public or private does not depend upon 
any technical considerations, such as having a 
clause or declaration that the Act shall be deemed 
a public Act, but upon the nature & substance of 
the case.—DAWsON v. PAVER (1847), 5 Hare, 
415; 16L. 8. Ch. 274; 8L. T. 0.8. 493; 11 Jur. 
766; 67 KW. RR. 974. 

Annotations :—Refd. poldemte “A pc mbraee Wells Improve- 

ment Comrs. (1865), 14 W. I. 92; Re Wilton’s 8. I., 


{1907) 1 Ch. 50. entd. host. Lancashire Ry. v. Hattera- 
ley (1849), 8 Hare, 72; Lond v. Murray (1851), 17 L. T. 











ie ZO Lingwood v. Stowmarket Co. (1865), L. It 
oq. 77. 
1690. .J—A recital in an Act will not bind 





those who are not within its enacting part (LORD 
CAMPBELL, C.).—HEDINBURGH & GLASGOW Ry. Co. 








v. LINLITHGOW MAGISTRATES (1859), 3 Macq. 
691; 34 L. 7.0.8. 26, H. L. 

1691. ——---.]—SHREWSBURY (EArt) v. Scorr, 
No. 50, ante. 

1692. o|-—-Davis & Sons v. Tarr VALE Ry. 
Co... No. 1636, ante. 

1693. ees mere recital in a local & per- 





sonal Act of Parliament though admissible against 
person claiming under the Act, is not conclusive 
(CozENS-HARDY, J.).—MERTTENS v. TILL, as re- 
ported in, [1901] 1 Ch. 842; 701. J. Ch. 489; 17 
T. L. RR. 289. 

1694. Crown.]—The cts. will take every 
means of defeating an attempt by a private Act to 
affect the rights either of the Crown or of other 
persons who have not been brought in (Lord Lore- 
BURN, (©.).—GREAT NORTHERN, PICCADILLY & 
Brompton Ry. Co. v, A.-G., [1909] A. C. 13 78 
L. J. K. B. 185; 98 L. T. 731, H. L.; revsg. 8S. C. 
sub nom. A.-G. v. GREAT NORTHERN, PICCADILLY 
& BROMPTON Ry. Co. (1906), 50 Sol. Jo. 669. 

1695. Party interested in subject-matter—With- 
out notice of passing of Act.|— A party interested 
in the subject-matter of a private Act of Parlia- 
ment will have his rights affected by its provisions, 
though it may have been introduced & passed 
without notice duly given to him. 





with notice of a private Act of Paria- 
ment, will not bo held to be bound 
thereby. —KINGSTOWN Comra. v. KIR- 
WAN (1837), Craw. & JD. Abr. C. 38. 


GOODHUE, 
19 Gr. 


1682 ix, ---—-.}---Parties not affected 


Part VIJ.—Locart, PERsonaL AND PRIVATE STATUTES. 


All that a ct. of justice can do is to look to the 
Parliamentary roll: if from that it should appear 
that a bill has passed both Houses & received the 
royal assent, no ct. of justice can inquire into the 
mode in which it was introduced into Parliament, 
nor into what was done previous to its introduc- 
tion, or what passed in Parliament during its 
progress in its various stages through both Houses 
(LornD CAMPBELL).—EDINBURGH & DALKEITH Ry. 
Co. v. WAUCHOPE (1842), 8 Cl. & Fin. 710; 3 
Ry. & Can. Cas. 232; 8 HK. R. 279, H. L. 


Annotations :—Consd. Shrewsbury rv. Scott (1859), 6 C. B. 
N.S.1. Refd. Lang v. Purvos (1862), 15 Moo. P. GC, C. 389. 


SEecT. 5.—SAVING CLAUSES. 

1696. Mode of construction—Strict.]—-Where an 
Act confers upon a landowner a private rnght 
creating a burden upon a railway, & restraining 
the directors from regulating the traffic so as best 
to accommodate the public, it must be construcd 
strictly.—TURNER v. LONDON & SOUTH WESTERN 
Ity, Co. (1874), L. R. 17 Inq. 561; 438 L. J. Ch. 
430. 
innotations ---Mentd. Re Wilks, Child v. Bulmer, [1891] 3 

Ch. 59; Keroyd v. Coulthard, [1897] 2 Ch. 554. 

1697. .|—CorBETT v. SOUTH HASTERN 
& CHATHAM RAILWAYS MANAGING COMMITTEE, 
No. 1441, ante. 

1698. Wide—Clause in nature of com- 
promise.|—I cannot help thinking that, when you 
get ap Act passed through Parliament as a local 
& personal Act, capable of being opposed in Par- 
hament by anyone having interests affected by 
it, you ought to treat a clause Jike sect. 212 as 
somcthing in the nature of a compromise agrec- 
ment by which opposition 1s bought off. I think, 
therefore, rather a wide construction ought to be 
given it. At any rate, in the present instance, 
1 do not sco any sufficient ground for narrowing 
it at all below its width according to the natural 
meaning of the words (WRIGHT, J.).—TANNER v. 
OLDMAN, [1896] 1 Q. B. 60; 65 Tl. J. M. C. 10; 
73-1. T. 404; 44 W.R. 63; 12 T. L. R. 133 40 
Sol. Jo. 12; 15 2. 603; 505. P. Jo. 693, D. C. 
OCT aes Withington U. D. C. v. Moore (1896), 














SrcT. 6.—OPERATION. 
SUB-SECT. 1.—IN QENERAL. 

1699. Effect same as public Act--Once line con- 
Struction ascertained.| -— ALTRINCHAM UNION 
ASSESSMENT COMMITTEE v. CILESHIRE Linres CoM- 
MITTEE, No. 1668, ante. 

1700. Exclusion of public Acts.]-—- 2c VeRRALr, 
NATIONAL TRUST FOR PrLAces or Hisroric 
Interest on Narurnan Beauty v. A.-G., No. 
1656, ante. 

1701.. Failure to complete object of Act—JInter- 
vention of court to protect interests affected.]— 
AGAR v. REGENT’S CANatL Co. (1815), as cited in 
1 Swan. at p. 250; 36 EB. R. 377, L. C. 

{nnotations :—Consd. King’s Lynn Corpn. v. Pemberton 
eae 1 Swan. 241; River Dun Navigation Co. v. North 
idland Ry. (1838), 1 Ry. & Can. Cas. 135. Expld. 

Salmon v. Randall (1838), 3 My. & Cr. 439. Apld. Cohen 

v, Wilkinson (1849), 12 Beav. 125. Refd. Cohen v. 

Wilkinson (1849), 12 Beav. 138; York & Midland Ry. 

v, 1. (1853), 17 Jur. 690. Mentd. Shand v. Henderson 

(1814), 2 Dow. 519; Barker v. North Staffordshire Ry. 

(1848), 5 ty. & Can. Cas. 401. 

_ 1702. |—Where Acts of Parliament 
impose certain severe burdens on individuals, by 
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interfering with their private rights—private pro- 
perty, for the purpose of obtaining some great 
public good, if the ct. sees that the undertaking 
cannot be completed, & therefore that the public 
cannot derive that benefit which was to be the 
equivalent for the sacrifice made by the individual, 
the ct. will protect the individual from being 
compelled to make that sacrifice, under the cir- 
cumstances, & until it appears that the public 
will derive the proposed benefit from it (LORD 
COTTENHAM, C.).--SALMON v. KANDALL (1838), 
3 My. & Cr. 439; 40 E. R. 990, L. C.3  revag. 
S. C. sub nom. SALMON v. CAMBRIDGE PAVING & 


LiGutTina Comrs., 2 J. P. 455. 
Annotations :-~Refd. Cohen v. Wilkinson (1819), 12 Beav. 
125: Cohen v. Wilkinson (1849), 12 Boay. 138; Daynes 
v, Haynes (1861), 1 Drew. & Sm. 426. Montd. Salisbury 
v. G. N. Ry. (1852), 21 L. J. Q. B. 185, 


1703. Donee of statutory & common law power-—— 
Whether common law power abridged-—Exercise 
deemed to be under common law rights.|—If{ an 
Act of Parhament. by general words, purports to 
confer a power upon several donecs, one of whom 
possesses the same power mere amply at common 
law as incident to his estate, the statute shall 
not be intended to apply to him, so as by implica- 
tion to abridge his power; & acts of his, therefore, 
which the statute would have authorised, will be 
referred to his common law right.— zr p. CLAYTON 
(1830), 1 Russ. & M. 369; 39 BE. R. 148, L. C. 

1704. Legal proceedings arising from operation 
of Act--Time for instituting—-Party acting mala 
fide.]—The effect of a clause in a local Act, uniting 
the time for bringing actions for anything done 
in pursuance of the Act, is not aliered by the 
circumstances of the persons who have done the 
act complained of having proceeded mald fide.— 
OAKLEY (LORD) v. KENSINWTON CANAL Co. (1833), 
5B. & Ad. 138; 2L. J. K. Bb. 2083 1101. R. 743. 
.innotations .—Refd. R. v. Eastern Counties Ry. (1841), 2 

Ry. & Can. Cas. 736. Mentd. Whitehouse v. Fellowes 

(1861), 4 L. 'T. 177. 

1705. Act containing declaration that Act public 
--Whether notice to public of scope of Act.|— 
A local Act of Parhament, though containing a 
clause, making it a public Act, is not public notice 
of ifs powers over land therein mentioned.— 
BALLARD 1, WAY (1836), 1 M. & W. 520; 2 Gale, 
61, Tyr. & Gr. 851; 5 L. J. Ex. 207; 150 E.R. 
540, 

1706. General legal duties & liabilities—-Whether 
affected by private Act—-Where not specifically 
excluded.|—(1) The Crown not being named in 
43 [liz., c. 2, is not bound by ils enactments. 

(2) The effect of the statutes applicable to the 
Liverpool Docks is not such as to exempt them 
from the payment of poor rate. There are no 
negative words prohibiting the application of the 
rates to payment of the poor rate... . Enact- 
ments directing that the money shall be applied 
to certain purposes & no others are directory 
only (BLACKBURN, J.). 

(3) Where an Act of Parliament has received 
@ judicial construction putting a certain meaning 
on its words, & the Legislature on a subsequent 
Act in pari materia uses the same words, there is 
a presumption that the Legislature used those 
words intending to express the meaning which 
it knew had been put upon the same words before ; 
&, unless there is something to rebut that pre- 
sumption, the Act should be so construed (BLACK- 
BURN, J.). 

(4) As Lorp CAMPBELL said in R. v. Haughton 
(Inhabitants), No. 114, ante, a mere recital in an 
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Sect. 6.—Onperation: Sub-sects. 1 & 2.] 


Act of Parliament, either of fact or of law, is not 
conclusive, & we are at liberty to consider the fact 
or the law to be different from the statement in 
the recital (LORD CHELMSFORD.)—MERSEY DOocKSs 
& HARBOUR Boarn v, CAMERON, JONES v. MERSEY 
Docks & Harnovur Boarp (1865), 11 Ti. L. Cas. 
443; 20 C. B. N. S. 56; 6 New Rep. 378; 35 
L. J. M. CO. 1; 12 I. T. 6438; 29 J. P. 483; 11 
Jur. N.S. 746; 13 W. R. 1069; 11 E. BR. 1405, 
H. L.; on appeal from 8. C. sub nom. MERSEY 
Docks & Harznour BoarD v. Jones, SAME v. 
CAMERON (1861), 30 L. J. M. C. 185, 239, Ex. Ch. 


Annotations :—<As to (1) Consd. Perry v. Eamcs, Salaman »v. 
Kames, Mercera’ Co. v. Eames, [1891] 1 Ch.658. Refd. Leith 
Harbour & Docks Comrs. v. Inspector of the Poor (1866), 
L. R. 1 8c. & Div. 17; Greig v. Edinburgh University 
Usts): L. R..1 Se. & Div. 348; R. v. West Derby (1875), 

. R. 10 Q. B. 283; Martin v. West Derby Assmt. Com. 
(1888), 11 Q. B. D. 145 ; West Bromwich School Board v 
West Bromwich Overseers (1884), 13 Q. B. D. 929 
Tunnicliffe v. Birkdale Overseers (1888), 20 Q. B. D. 450, 
Port of London Authority v. Orsett Union Assmt. Com., 
[1920] A. C, 273; Metropolitan Meat Industry Board v. 
Sheedy, [1927] A. C. 899. As to (2) Consd. Mersey Docks 
v. Lucas (1883), 8 App. Cas. 891. Refd. Bray v. Lan- 
cashire JJ. (1889), 22 Q. B. D. 484; The Bearn, [1906] 
bP. 48. Crenerally, Mentd. Rk. v. Measor, Kingston Bridge 
‘Trustees (1862), 26 J. P. Jo. 309; Secretary of State for 
India xv. St. Mary, Lambeth (1865), 29 J. P. Jo. 292; 
Severn Navigation Coimrs. v. Tewkesbury Churchwardens 

rus 


(Bea 29 J. FP. 823; Mersey Dock ° tees v. Gibbs 
(1866), L. RK. 1H. L. 93; Colchester v. Kewney (1867), 36 
L. J. Ex. 172; Lancashire JJ. v. Cheetham Overseers 


(1867), L. R. 3 Q. B. 14; Lincoln Corpn. v, Holmes Com- 
mon Overscers (1867), IL. R. 2 Q. B. 482; R.v. St. Martin, 
Leicester, R. v. Custieview, Leicester (1867), 8 B. & S. 536; 
R. v. Sherfard (1867), L. R. 2 Q. B. 503; R. »v. McCann 
(1868), L. R. 3 Q. B. 677; It. v. Motropolitan Board of 
Works (1868), 9 B. & S. 937; . v. Oldham Corpn. 
3 Q. B. 4743 Rew, eer crime fl Ry. (1869), 

mR, - BL 2763 A.-G. v. Dakin (1870), L. R. 4 H. Le 
338 ; Magee Collego Trustecs v. Valuation Comrs. (1870), 
19 W. R. 328; Metropolitan Board of Works v. West Ham 
Overseers (1870), L. R. 6 Q. B. 193; A.-G. v. Black (1871), 
L. R. 6 Exch. 308; Morgan v. Crawshay relat L. hR. 5 
H. L. 304; kh. v. Abney Park Cemetery Co. (1873), 42 
L. J. M. C, 1243 BR. v. Postmaster-General (1873), 28 L. 'L. 
337; St. Thomas’s Hospital v. Stratton (1875), L. R. 7 
H. L. 477; Mssxenden Corpn. v. Blackwood (1877), 2 App. 
Cas, 574; Haro rv. Putney Overseers (1881), 7 Q. B. D. 
223; de Leslie, R. v. Curzon (1882), 46 L. T.159 ; Coomber 
v. Berks JJ. (1883), 9 App. Cas. 61; Hicks v. Dunstable 
Overseers LAA 48 J. P. 3263 KK. ve. West Bromwich 
School Board (1883), 53 L. J. M. C. 67; Yates v. Chorlton- 
upon-Medlock Union, Alinond v. Chorlton-upon-Medlock 
nion (1883), 48 L. IT. 872; Mersey Dock & Harbour 
Board v. Lilaneilian Overseers (1884), 14 Q. B. D. 770; 
Dewsbury & Heckmondwiko Waterworks Board», 
Penistone Union Assint. Com. (1886), 54 L. T. 692; 
Dublin Corpn, v. M'Adam (1887), 2 Tax Cas. 387; Owens 
Collego_v, Chorlton-upon-Medlock Overseers (1887), 51 
J. P. 356; Dillon v. Haverfordwest Corpn., [1891] 1 
Q. B.. 575; Income Vax Special Purposes Comrs. »v. 
Pomscel, [1891] A. C. 531; Showers v. Chelmsford Union 
Agamt. Com, (1891), 60 L. J. M. C. 55; L. C. CG. uv. Erith 
Parish & Dartford Union Assmt. Com., West Ham v. 
L. ©. C., St. George's London Assmt. Com. v. L. CC. C, 
11893) A. C, 562; LL. GC. C. v. Woolwich Union Assmt. 
Com, L. C. C, v. St. George’s Union Assmt. Com., [1893] 
1 Q. B. 210; Marylebone Vestry v. Postmaster-General 
(1893), 21 W. . 459; Lambeth Overseers «. L. CG. C. 
(1897), 66 L, J. Q. B. 806; Middlesex County Cuouucil v. 
St. George's Union Assmt. Coi., [1897) 1 Q. B. 64; 
Worcestershire County Council v. Worcestershire Union 
Assmt. Com. & St. Nicholas Overseers (1897), 66 L. J. 
Q. B. 823; Farnham Flin 1Co. v. Farnham Union (1900), 
83 L. 'T. 660; Mersey Docks & Harbour Board v. Birken- 
head Assmt. Com., [1901] A. C. 1753; Glamorganshire 
Canal v. Merthyr Tydfil Union (1902), 1 L. GQ. R. 34: 
Hackney Corpn. v. Lee Conservancy Board, [1904] 2 
K. B. 5413 Lewis v. Durham Union (1904), 90 L. J’. 383; 
Mary Clark Home Trustees ». Anderson (1904), 91 L. T. 
457; Liverpool Corpn. v. West Derby Union (1905), 92 
I. T. 4673 Davicsa v. Seisdon Union, [1907] 1 K. B. 630: 
Newport Union 7, Stead, Newport Union v. Green, 11907] 
2K. B. 460; Winstanley v. North Manchester Overseers, 
11910) A. C, 7; Liverpool Corpn. ». Chorley Union Assmt. 
Com., {1913] A. C. 197; London City Corpn. v. Associated 
Newspapers, Sag Fier C. 674; Roberts v. Poplar Assmt. 
Com., [1922] 1 K. B. 25; Hackney B. C. v. Metropolitan 
Asyluins Board (1924), 1381 L. TY. 136: Kingston Union 
Assmt. Com. v. Metropolitan Water Board, (1926] A. C. 331. 


1707. -|—-In our opinion the 
proper rule of construction of such statutes is 








STATUTES. 


that, in the absence of something to show a con- 
trary intention, the legislature intends that the 
body, the creature of the statute, shall have the 
same duties, & that its funds shall be rendered 
subject to the same liabilities, as the general 
law would impose on a private person doing the 
same things (OPINION OF THE JUDGES).—MERSEY 
Docks & Harspour Boarp v. GrBpBs, MERSEY 
Docks & HARBouR BoaRD v. PENHALLOW (1866), 
L. R. 1H. L. 93; 11 H. L. Cas. 686; 385 L. J. Bx. 
225; 14 1. T. 677; 30 J. P. 467; 12 Jur. N.S. 
571; 14 W. R. 872; 2 Mar. L. C. 8533; 11 H.R. 
1500, H. 1..: affg. 8S. C. sub nom, Gipss v. LIVER- 
Poot Docks TRusTEES (1858), 3 TH. & N. 164, 
Ex. Ch. 


Annotations :—Apld. Coe v. Wise (1866), L. R.1 Q. B. Tt. 
Consd. Foreman v. Canterbury Corpn. (1871), L. Lt. 
Q. B. 214. Apld. Winch v. Thames Conservators ea 
L. R. 9 C. P. a8 : Fleming v. Manchester Corpn. 1881), 
44. 1.517; Dormont v. Furness Ry. (1883), 11 Q. B.D. 
496. Distd. Gibraltar Sanitary Comrs. v. Orfila (1890); 
15 App. Cas. 400. Consd. Taff Vale Ry. v. Amalgamated 
Soc. of Ry. Servants, [1901] A. C. 426. Apld. acknoy 
Corpn. v. Leo Conservancy Board, (1904) 2 K. B. 541. 
Consd. Licbigs Extract of Meat Co. v. Mersey Docks & 
Harbour Hoard & Nelson, (191812 K, B. 381. Refd. Ruck 
v, Williams (1858), 3 H. & N. 308; Obrby v. Ryde Comrs. 
(1864), 5 B. & S. 743; Goslin v. Agricultural Hall Co. 
(1876), 1 G. P. D. 482; Holborn Union Grdns. v. St. 
Leonard’s, Shoreditch Vestry (1876), 2 Q. B. D. 145; 
Lowther v. Curwen (1887), 58 L. I. 1683; h. v. Selby Dam 
Drainage Comrs., [1892] 1 Q. B. 348; Crossfield v. 
Manchester Ship Canal Co. (1903), 19 T’. L. R. 398 ; Quecns 
of the River $.8. Co. v, Easton, Gibb & River Thames 
Conservators (1907), 96 L. T. 901; Tozeland 0. Went Ham 
Union, (1907} 1 K. B. 920; Papworth v. Battersea Corpn., 
{1914] 2 K, B. 89; The Hla, (1915) P. 111; Boynton v. 
Auchulme Drainage & Navigation Comrs., {1921} 2 K. B. 
213; Deo Conservancy Board v. McConnell, [1928] 2 
K. B. 159. Mentd. Southampton & Itchin Bridge Co. v. 
Southampton L. B. (1858), 8 KE. & B. 801, Walker v. 
Goe (1859), 4 H. & N. 350; Metcalfo v, Hetherington 
(1860), 5 H. & N. 719; Holliday v. St. Leonard’s Shore- 
ditch Vestry (1861), 11 C. B. N. 8. 192; Whitchouse 1. 
Fellowes (1861), 10 C. B. N. S. 765; Thompson v. N. KE. 
Ity. (1862), 2 B. & 8. 1193 Brownlow v., Metropolitan 
Board of Works (1863), 13 C. B. N.S. 768; Waller v. 
8S. K. Ry. (1863), 34 L. J. Hx. 205 ; Stiles v. Cardiff Steam 
Navigation Co. (1864), 33 L. J. Q. B. 310; Worral Water- 
works Co. v. Lioyd (1866), L. R. 1 C. P. 719; A.-G. & 
Colney Hatch Lunatic Asylum (1868), 4 Ch. App. 146. 
Birch v. Marylebone Vestry (1869), 17 W. R. 1014 ; Clowes 
v. Staffordshire Potteries Waterworks Co, (1872), 8 Ch. 
App. 125; White v. Hindley L. I}. (1875), L. R. 10 Q. i. 
219; A.-G. & Dommes v. Basingstoke Corpn. (1876), a1 
W. R. 317; Harris v. G. W. Ry. (1876), 1 Q. BLD. 5153 
Weir v. Barnett (1877), 3 Kx. D. 32; Forbes v. Lee Con- 
servancy Board (1879), 4 Ex. D. 116; Hille. Metropolitan 
Asylum District Managers (1879), 4 Q). B.D. 4333; 0 Rev. 
Williams (1881), 9 App. Cas. 418; Tucker v. Axbridge 
Highway Board (1888), 53 J. P. 87; The Moorcock (1889), 
It P.D, 64; Jersey v. Uxbridge R. 8. A., (1891) 3 Ch. 183 ; 
The Bearn, [1906] P. 48; Bede 3.8. Co. v, liver Wear 
Comrs., (1907) 1 K. B. 3303; Hillyer v. St. Bartholomew's 
Hospital, {1909] 2 K. B. 820; McClelland », Manchester 
Corpn., [1912] 1 K. B. 118; Pyman 3.8. Co. v. Hull & 
Barnsley Ry., [1914] 2K. B. 788; Hayward v. Drury Lane 
Theatre & Moss’ Kmpires, [1917] 2 K. B. 899; Baker av. 
James, [1921] 2 K. B, 674; The Devon (1923), 130 L. rT. 
448; Sutcliffe v. Clients Investinent Co., (1924] 2 K. B. 
746; British Petroleum Co. v. A.-G. for Ceylon, [1926] 
A. ©. 147; Silverman v. Imperial] London Uotels (1927), 
137 L. T. 57. 

1708. Act vesting lands in trustees for sale— 
On assumption that lands comprised in settlement—- 
Whether lands brought within settlement by Act.}— 
A private Act of Parliament vesting lands in 
trustees on trust to sell, proceeding on the sup- 
position that the lands are comprised in a settle- 
ment, does not bring the lands within that settle- 
ment if they really were not in it previously.— 
TIOWARD v. SIREWSBURY (EARL) (1874), L. R. 17 
Eq. 378; 43L. J. Ch. 405 3 20 L. T. 862; 22 W.R. 


290. 

Annotations :-—Refd. Crompton v. Jarratt (1885), 30 Ch. D. 
298; Re Durham, Grey v. Durham Ate RD: 57 L. 'T. 164, 
Mentd. Wall v. Stanwick (1887), 34 Ch. D. 763; Willams 
». Pinckney (1807), 67 L. J. Ch. 34; Garner v. Wingrove, 
{L¥905] 2 Ch. 233. 

1709. Enforcement of Act—-On notice of neces-~ 


sity for performance of statutory duties.]—(1) 


Part VII.—Locat, PERSONAL AND PRIVATE STATUTES. 


Where a person is bound by a private Act to so 
certain acts wlenever necessary, & the necessity 
is within the knowledge of the person for whose 
benefit the acts are to be done, & cannot be ascer- 
tained by the person who is to do them, the obliga- 
tion to do the acts exists only after notice. 

(2) The Act is not a contract between the par- 
ties, but it is next door to it (BRETT, J.).—LONDON 
& SouTH WESTERN Ry. Co. v. FLOWER (1875), 1 
O.P.D.77; 45 L. J. Q. B. 54; 33 L. T. 687. 
Annotations :-—As to (1) Distd. toss v. Price (1876), 45 L. J. 

Q. B. 777. Refd, Hugall v. M‘Lean (1588), 63. L. T. 94; 

Murphy v. Hurly, [1922] 1 A. ©. 369. Generally, Mentd. 

Manchester Bonded Warehouse Co. v. Carr 

Cc. P. D. 507. 

1710. Finality of enforcement.|—When 
powers to make certain works are granted by Act 
of Parliament they can only be exercised once & 
for all, & the grantees have no power afterwards 
to enlarge such works (per Cur.).—TAYLOR wv. St. 
HELENS Coren. (1877), 6 Ch. D. 264; 46 L. J. 
Ch. 857; 37 1. T. 253; 25 W. R. 885, C. A. 

1711. —-—— Not distinguishable from public Act.] 
—The provisions of the private Act... are as 
enforceable as similar provisions in a public Act 
would be (KENNEDY, L.J.).—MACCLESFIELD 
CORPN. v. GREAT CENTRAL Ry. Co. (1911), as re- 
ported in 80 L. J. K. B. 884; 104 L. T. 728; 75 
J.P. 369; 9 1. G. R. 682, C. A. 

Annotations : —Mentd. Sharpness New Docks & Gloucester 
& Birmingham Navigation Co. v. A.-G., [1915] A. C. 654; 
A.-G. uv. G. N. Ry., [1916] 2 A. C. 356, 

Time for exercise of statutory powers—Acquisi- 
tion of land.]|—See Compulsory PURCHASE OF 
Tees XL, pp. 164, 169-172, Nos. 424-427, 


(1880), 5 


SUB-SECT. 2.—IFFECT ON PRIVATE AGREEMENTS. 


1712. Whether applicable to agreements subse- 
quent to Act.|—A local Act of Parliament em- 
powered trustees to build a church & to make rates 
on all houses in the parish, one half on the landlords 
the other half on the tenants. It was also enacted 
that the tenants should first pay the whole rate 
& deduct moiety out of the rent, & that every land- 
lord should allow of such deduction ‘“ nutwith- 
standing any agreement to the contrary.” After 
the passing of this Act, certain premises in the 
parish were leased, the tenant covenanting to pay 
all rates & taxes. The landlord having nefised. to 
deduct half the church rate from the rent, on the 
ground that the Act extended only to agreements 
in existence at the time of its passing, pltf. served 
him with a plaint from the county ct. ‘ihe ct. 
refused a writ of prohibition, “‘ the title to any 
corporeal or incorporeal hereditaments’? withm 
County Courts Act. 1846 (c. 95), s. 58, not bemg 
in question ; & semble, the local Act did not apply 
to agreements entered into subsequently to the 
time of its passing.—Re KNIGHT, GWYNNE v. 
KNIGaT (1848), 1 Exch. 802; Cox, M. & H. 47; 
17L. J. Mx. 168; 10 L. T. 0.8. 377; 12 Jur. 101; 
154 Ih. KR. 3413; sub nom. GIORGIONE v. KNIGHT, 
12 J. P. 506. 


Aniwtations -—Consd. Wooler v. North Eastern Broweries, 
{1910} 1 K, B. 247; R. vo Customs & Excise Comrs., 
[L928] A. C. 402. 


1713. Act granting mortgaging powers—Whether 
affecting right of action on bond—Made in pursu- 
ance of Act.]-——Private Act of Parliament granting 
inortgaging powers to a co., will not take away 
prima facie right of action on a bond made in pur- 
suance of Act, unless there be in the Act words to 
that effect.—BoLckow v. HERNE Bay PIER Co. 
(1852), 1 BE. & B. 74; 7 Ry. & Can. Cas. 231; 
22L. J.Q.B. 33; 20 L. T. 0. S. 79; 17 Jur. 260 ; 
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118 B. R. 364; sub nom, BALKOW v. HERNE BAY 
PiER Co., 1 W. R. 34. 
Annotation :—Mentd. G. 8. & W. Ry. v. Corry & Turquand 

(1867), 15 W. R. 650. 

1714. Anticipatory agreement—To waive statu- 
tory duty of promoters.|—SAvIN v. HoyLakE Ry. 
Co., No. 1629, ante. 

1715. -—— To limit exercise of discretionary 
Se eo y. LONDON Corpn., No. 1666, 
ante. 

1716. Agreement confirmed by Act—Powers 
under agreement exceeding statutory powers— 
Necessity for statutory reference to additional 
powers.|——Under a settlement dated July 7, 1888, 
P. P. C. was in 1900 tenant for life in possession 
of a settled estate in the Isle of Thanet & was then 
a bachelor, & G. P. C. was then tenant for life in 
remainder. By an agreement dated Apr. 20, 1900, 
& made between P. P. C. & G. P. C. of the one part 
& the W. & B. Water Co. of the other part the co. 
was authorised to make an adit or tunnel under the 
settled estate, to be completed by Dec. 31, 1914, 
or such later date as the grantors should appoint, 
& it was agreed that upon completion the grantors 
should by deed grant to the co. the right in per- 
petuity to maintain & use the adit & that the co. 
should pay to the grantors in perpetuity a rent of 
1s. a yard per annum & should supply a certain 
quantity of water free to farms on the estate. 
The grantors were defined as P. P.C. & G. P. C. & 
their successors in title under the settlement. By 
the W. & B. Water Act 1900, the co. was (inter alia) 
authorised to make the said adit, & by sect. 42 
the said agreement was confirmed & made binding 
on the parties thereto & was sct out in a schedule 
to the Act, but the settlement was not otherwise 
referred to nor any special powers conferred upon 
the grantors. The adit was not completed by the 
agreed date, which had been extended to June 30, 
1915. It was now proposed that the completion 
should be postponed till Dec. 31, 1930, & that the 
co. should in consideration of the extension of time 
pay an increased rental & supply an increased 
amount of free water to the estate. LP. P. C. was 
now married & had three daughters :-—Held : 
though when an agreement confirmed by a private 
Act confers powers on a grantor outside any statu- 
tory powers special reference to such powers ought 
to be made in the Act, the confirmation of the agrec- 
ment sufficiently expressed the intention of Parlia- 
ment to confer such powers, & P,P. C. & G. P. C. 
jointly could further catend the tume for comple- 
tion of the works & grant a perpetual easement in 
consideration of a perpetual rentcharge which could 
be increased beyond the amount specified in the 
agreement.—-WESTGATE & BIRCHINGTON WATER 
Co. v. POWELL-CoTron (1915), 85 L. J. Ch. 459 ; 
113 L. 'T. 689. 

1717. Effect of confirmation.]—-The pro- 
visions of a confirmatory statute are to be regarded 
as an explanation & indentification of the agree- 
ment confirmed by it, rather than as the creation 
of actual & independent rights.—TORONTO CORPN. 
v. Toronto Ry. Co., [1916] 2 A. C. 542; 85 L. J. 
P.C. 205; 115 L. 'P. 461, P. C. 

1718. Effect on ordinary legal incidents of agree- 
ment.|]—It was said that the law is different when 
a compulsory sale is made under an Act of Parlia- 
ment, in which case it was argued that the pur- 
chaser takes nothing but what the Act of Parlia- 
ment gives in terms. It is extremely difficult to 
understand what difference there can be for this 
purpose, between the effect of a conveyance when 
the contract is entered into under the authority 
of an Act of Parliament & when it is made by 
private bargain. In either case the conveyance 
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Sect. 6.—Operation: Sub-sect. 2. Part VIII. 


Sects. 1,2 & 3: Sub-sect. 1.] 


must pass the property described in the deed with 
its legal incidents. There may, indeed, be, either 
in the conveyance or in the Act of Parliament, 
provisions which exclude from the conveyance 
of the land its ordinary legal incidents, but unless 
something to this effect can be shown, the ordinary 
legal incidents will attach to the land (LoRD K1nas- 
DOWN).—ELLIOT v. NORTH EASTERN Ry. Co. 
(1863), 10 H. L. Cas. 388; 2 New Rep. 87; 32 
L. J. Ch. 402; 8 L. T. 837; 27 J. P. 564; 9 Jur. 
N.S. 655; 11 BE. R. 1055, H. L.; varying 8. C. 
sub nom. NorTH HasterRN Ry. Co. v. ELuiorr 
(1860),2 De GF. & J. 423, L. C. 

Annotations :— Retd, Popplewell v. Hodkinson (1869), L. R. 


STATUTES. 


4 Exch. 248; L. & N. W. Ry. v. Evans, [1893] 1 Ch. 16 ; 
Rv. L. & N. W. Ry., [1899] 1 Q. B. 921; Glamorganshire 


Canal Navigation Co. v. Nixon’s Navigation Co. (1901), 
85 L. T. 53; L. & N. W. Ry. v. Walker, [1903] es ace 


Manchester Corpn. v. New Moss Colliery, eat 
Mentd. Stonrbridge Navigation Co. v. Dudley (1860), 
3E. & H. 409; N. EK. aa ». Crosland (1862), 32 L. J. Ch. 
353: Goold v. Great Western Deep Coal Co., Great 
Western Deep Coal Co. v. Goold (1865), 6 New Rep. 86 ; 
G. W. Ky. v. Bennett (1867), L. R. 2 H. L. 27; Mid. Ry. 
v. Cheekley (1867), L. It. 4 Eq. 19; Richards v. Jenkins 
(1868), 18 L. T. 4373; Colebeck v. Girdlers’ Co. (1876), 
45 L. J. Q. B. 225; Mid. Ry. v. Haunchwood Brick & Tile 
Co. (1882), 20 Ch. D. 552; Pountney v. Clayton (1882), 
47 L. T. 731; Aldin v. Latimer Clark, Muirhead, [1894] 
2 Ch. 437; Bradford Corpn. v. Pickles (1894), 64 L. J. 
Ch. 101; Grosvenor Hotel Co. v. Hamilton, [1894] 2 
. B. > L.& N.W. Ry. v. Howley Park Coal & Cannel 
Co., [1911] 2 Ch. 97. 
——.]—See, also, COMPULSORY PURCHASE OF 
LAND, Vol. XI., pp. 158-163, Nos, 382-412. 


Part VIII.—Enforcement. 


Srecr. 1.—IN GENERAL. 

1719. Statute providing alternative remedies—— 
One impossible to follow—-Other remedy must be 
pursued.|—ARUNDEL’S CASE (1647), Sty. 26; 82 
ii. R. 503. 

Annotation :-—Mentd. R. v. Haddock (1737), Andr. 137. 

1720. Jurisdiction of court—Known rules & 
principles only applicable.|—Cts. of law & equity 
can only enforce the rights of parties under Acts 
of Parliament by the application of their known 
rules & principles; if they are inadequate to the 
purpose, the legislature alone can supply the defect. 
—WEALE v. WEST MIDDLESEX WATERWORKS Co. 
(1820), 1 Jac. & W. 358; 37 E.R. 412, 1. C. 
Annotations .—Consd. Ellis v. Bedford, [1899] 1 Ch. 494. 

sete, Sbapeon v. Seottish Union Insco. (1863), 1 Hem. & 


1721. ——— Different jurisdiction given by different 
statutes.|—One Act giving final jurisdiction, & 
another Act giving jurisdiction subject to appeal, 
the ct. cannot procecd on both Acts.-—e BEDFORD 
CHARITY (MASTERS, GOVERNORS & TRUSTEES) 
(1819), 2 Swan. 470; 36 E. R. 696, L. C. 


ai nnotations :— Refd. Re Woodburn’s Will (1857), 1 De G. & J. 
333. Mentd. Bowman v. Secular Soc., [1917] A. C. 406, 


1722. --—- Where no procedure prescribed— 
Powers of court in which proceedings deemed to 
be taken.]—- Kverything that the statute requires 
must be done; but when it refers gencrally to 
powers to enforce obedience, & does not prescribe 
any procedure, those powers generally referred 
to would be the powers of the ct. n which the 


procedings are deemed to be taken (LORD 
SELBORNE, C.).—GREEN v. PENZANCE (LORD) 


(18&1), 6 App. Cas. 657; 45 L. T. 353; 46 J. P. 

1153; 30 W. R. 218; sub nom. Re GREEN, 51 

L. J. Q. B. 25, H. L.; affg. 8S. C. sub nom. Ex p. 

GREEN, 7 Q. B. D. 273, C. A. 

Annotations :-—Refd. Fnraght v. Penzance (1882), 7 App. Cas. 
210; Noble v. Ahier (1886), 11 P. D. 158. entd. 
a eat {18905} P. 142; Sweet v. Ely, (Bp) (1902), 


1723. To protect right of property.|—If I 
find that the statute enacts, either by way of new 
creation or by way of restatement of an ancient 
right, a right of property, that at once gives rise 
to the jurisdiction of the ct. to protect that right. 
lf the Act goes on to provide a particular remedy 
for the infringement of that right of property so 
created, that does not exclude the jurisdiction of 





PART VIII. SECT. 1. 
0. Ih ho may enforce statute.|— Unless 


otherwise provided any person in- 
terested in the performance of a duty 
created by Act of Parliament may lay 


this ct. to protect the rights of property, unless 

the Act in terms says so (FARWELL, J.).— STEVENS 

v. CHOWN, STEVENS v. CLARK, [1901] 1 Ch. 804 ; 

70 L. J. Ch. 571; 84 1. T. 796; 65 J. P. 470; 

49 W. RR. 4603; 17 T. I. R. 318. 

Annotations :—Apld. Fraser v. Fear (1912), 107 L. T. 423, 
Refd. Yorkshire Miners’ Assocn. v. Howden, [1905] A. C. 
256; A.-G. v. De Winton, [1906] 2 Ch. 106, Panagotis 
v. 5.8. Pontiuc [1912] 1 K. B. 74. 

1724. Where particular tribunal prescribed 
-- Inferior court—New offence.|—-If jurisdiction 
once given to an inferior ct. of common law to try 
a new offence created by statute, the proceedings 
may be removed by habeas corpus cum causa, or 
certiorari, unless expressly taken away. Secus: 
where the statute creating the offence, prescribes 
aspecial jurisdiction not known to the common law. 
—-HaArTLEY v. HookER (1777), 2 Cowp. 523; 98 
H.R. 1221. 

Annotations :— Apld. R. v. Wadley (1816), 4 M. & 8S. 508. 
1725. — ~~ ---—~.|--Admitting this 

to be a new offence created by the statute still the 

ct. which is prescribed to take cognisance of it 
is a ct. proceeding according to the course of the 
common law, whence it follows that the common 
law consequences attach upon it one of which is 
that the indictment may be removed by cerhorart 

into this ct. (Luks BLANC, J.).—Rh. v. WADLEY (1816), 

4M. &8. 508; 105 FE. R. 922. 

sea gti :—Refd. kre p. Napton Overseers (1856), 20 
J.P. 58h. 

1726. —--— ---—— Court of summary jurisdiction. | 
—Where a statute gives a right to recover expenses 
in a ct. of summary jurisdiction from a person who 
is not otherwise liable, there is no right to come to 
the Wigh Ct. for a declaration that appct. has a 
right to recover the expenses in a ct. of summary 
jurisdiction; he can only take proceedings in 
the latter ct.—-BARRACLOUGH v. Brown, [1897] 
A.C. 615; 66 L. J. Q. B. 672; 761L. T. 797; 62 
J.P. 275; 13 T. L. R. 527; 8 Asp. M. L. C. 290; 
2 Com. Cas. 249, Hi. Li. 

Annotations :—Consd. Barwick v. S. I. & C. Rys., [1921] 1 
K. B. 187; Dee Conservancy Board v. MeConnell, [1928] 
2K. B.159. Refd. Howard Smith v. Wilson, {1896) A. C. 
579; A.-G. v. Merthyr Tydfil Union, [1900] 1 Ch. 516; 
Devonport Corpn. v. Tozer (1903), 67 J. PP. 269; Rew 
Philbrick, Ha p. Edwards (1905), 53 W. Wt. 627; De 
Gasquet James v. Mecklenburg-Schwerin, [1914] P. 53; 
Guaranty Trust Co. of New York v. Hannay, [1915]2 K. B. 
536; Simmonds v. Newport Abercarn Black Vein Steam 
Coal Co., [1921] 1 K. B. 616; Everett v. Griffiths, [1924] 
1K. B. 941; Whitney v. I. Rk. Comrs., [1926] A. C. 37 3 











information for an offence created by 
the breach of such duty.— DUNSTAN v. 
NEEMS, [1914] V. L. lt. 364.—AUS. 


Part VIII.—EnrorceMent. 


Wigg v. A.-G. of Irish Free State (1927), 96 L. J. P.C. 88. 
Mentd. The Veritas, [1901} P. 304 ; Lucy v. Dorling (1905), 
49 Sol. Jo. 582; The Wallsend [1907] P. 302; Boston 
Corpn. v. Fenwick (nseeh 129 L. T. 766; Sheppy Glue & 
eR ck v. Medway River Conservators (1926), 


1727. Reference to arbitration.|— 
The Manchester Ship Canal Act, 1885, 8. 88, 
enacted that certain provisions for the protection 
of the corpn. of Warrington & traders unless othcr- 
wise agreed on by the corpn. & the Ship Canal co. 
should have effect, & by sub-sect. 22 that any 
difference arising between the co. & the corpn. 
as to the meaning of the sect. or anything to bo 
done or not to be done thereunder should be 
determined by an engineer to be appointed, 
unless otherwise agreed on, by the Board of Trade, 
whose decision should be final & binding on both 
parties. 

By sect. 202, any question arising between the 
co. & any person touching anything to be done or 
not to be done or any money to be paid under the 
provisions of the Act should be determined by 
arbn. in manner provided by Railways Clauses 
Consolidation Act, 1845 (c. 20). An action having 
been brought by the corpn. & trades against the 
co. to enforce the statutory obligations :—Held : 
upon a preliminary objection as to competency, as 
to the corpn. the action must be dismissed, the 
jurisdiction of the ct. being ousted by the special 
provisions, but the traders were entitled to proceed 
with the action & have the merits of their case 
determined.—CROSFIELD (JOSEPH) & SONS, LID. 
v. MANCHESTER SHIP CANAL Co.,, [1905] A. C. 421 ; 
741. J. Ch. 6875 03 LL. T. 1413 693. P. 441; 54 
W.R. 172; 21 7T. i. R. 689, TT. LL. 

Annotations .—Apld. Norwich Corpn. _v. Norwich Electric 
Tram. Co., [1906] 2 K. B. 119. Refd. Corbett v. S. I. & 
C. Kys. Managing Committeo, [1906] 2 Ch. 12; A.-G. wv. 
N.E. Ry., [1915] 1 Ch. 905, entd. Audenshaw U. D.C. 
v. Manchester Corpn. (1907), 71 J. P. 342. 

1728. —-—~ -|—By appointing a 
special tribunal to deal with disputes of this kind 
the sect. has to that extent ousted the jurisdiction 
of the High Ct. (VAUGHAN WILLIAMS, L.J.).— 
Norwich Corpn. v. Norwich Eurcrric TRAM- 
ways Co., Lrp., [1906]2 K.B.119; 75.5. K. 3B. 
636; 95 L. T. 12; 705. P. 401; 54 W. 1. 572; 
22 - L. R. 553; 50 Sol. Jo. 409; 41. G. R. 1114, 
C. A. 

Annotations :—-Refd. Taylor v. 
Approved Soc., (1914] 2 K. B. 352; West Suffolk County 
Couneil _v. Olorenshaw, [1918] 2 K. B. 687; Smytho v. 
Wiles, [1921] 2 K. B. 66. 

Power to grant injunction.] —- See 

pee ee Vol. XXVIJI., pp. 370, 371, Nos. 

—oo. 











National Amalgamated 








Where particular remedy prescribed.]-— 
See Sect. 2, Sect. 3, sub-sect. 1, post. 
Ouster of.|—See Counrrs, Vol. XVI., pp. 
113-115, Nos, 137-148. 

Actions by & against aliens.|——Sce, generally, 
Auirens, Vol. II., pp. 130-132, Nos. 61-81. 


PART VIII. SECT. 2. 
1729 i. Particulur remedy prescribed 





30 S.C. RR. 80; 
CAN. 


19 OG. L. T. 374.— 
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SEctT. 2.—STATUTES AFFIRMING PRE-EXISTING 
OBLIGATION. 

1729. Particular remedy prescribed by statute— 
Injured party may proceed under statute or at 
common law.|—Where the offence was antece- 
dently punishable by a common law proceeding & 
a statute prescribes a particular remedy by a 
summary proceeding; there, either method may 
be pursued, & the prosccutor is at liberty to proceed 
either at common Jaw, or in the method prescribed 
by the statute; because there the sanction is 
cumulative & does not exclude the common law 
punishment (LORD MANSFIELD).—R. v. ROBINSON 
(1759), 2 Burr. 799; 2 Keny. 513; 97 KH. R. 


568. 
Annotations :—Apld. R. v. Balme (1777), 2 Cown. 648. 
Apld. Ik. v. 


Consd. 1. ». Harris (1791), 4 Term. Rep. 202. 
Carlile (1819), 3 B. & Ald. 161. Distd. Lichfield Corpn. », 
Simpson piste): 6L.T. 0.8. 122. Apld. R. v. Lovibond 
(1871). 24 L. T. 357; Rv. Tall, [1891] 1 Q. B. 747. 

efd. R. v. Bristow (1795), G6 Term Rep. 168; R. v. 
Crossley (1839), 2 Per. & Dav. 319. Mentd. Fitzjohn v. 
corn ae (1861),9C. B.N.S. 505; Scott v. Scott, [1913] 


1730. - -— -|}—An Act of Parliament giving 
& summary remedy to persons ayainst defaulters, 
though in terms apparently prescribing such 
remedy, is cumulative, & does not take away the 
previous right to sue by action at law.—SuHarp v. 
WARREN (1818), 6 Price, 131; 146 E. R. 763. 
Annoiian iol. Eastern Archipelago Co. v. 1, (1853), 2 


1731. -—— .|— The conservators of the river 
Tone, in Somerset, were empowered by specia] Acts 
to levy duties upon goods in barges navigating the 
river, & ‘‘ in case of non-payment the boats, etc. to 
be stopped till duty paid.” <A railway co., as 
successor to such conservators, brought an action 
of debt at common law to recover unpaid duties :— 
Held: they were entitled to do so on the ground 
that the remedy of the detention of boats & barges 
given by the Act must be taken as a cumulative, & 
not an exclusive remedy.—GREAT WESTERN Ry. 
Co. v. SHARMAN (1892), 61 TL. J. Q. B. 600; 40 
W. R. 643; 36 Sol. Jo. 541, D.C. 

1732. —-—- —-— Unless common law remedy 
expressly excluded.| —- WOLVERHAMPTON N&Ew 
WATERWORKS Co. vt. HAWKESFORD, No. 1768, post. 

1733. —~-—,|—-STEVENS v. CHOWN, 
STEVENS v. CLARK, No. 1725, ante. 

Particular instances.]— See TiTLES passim. 














Sect. 3..--STATUTES CREATING NEW 
OBLIGATION. 
SuB-SEcT. 1.—PAnrTICULAR REMEDY PRE- 
SCRIBED. 
1734. Method prescribed must be followed.}— 
Where a statute creates a new offence & appoints 
a mode of punishment that mode must be pursued. 


PART VIII. SECT. 3, SUB-SECT. 1. 
1734 i. Method prescribed must be 


by statute—Injured parly may proceed t. -—-— ——.]—CAMPBELL v. Pucs-  followed.}—Where an Act of Parlia- 
under statute or at common law.}— LEY (N. B.) (1912), 11 E. L. Lk. ment croates a Hability not existing 
bere a pe rovides special 561; 7 D. L. . 177.—CAN. ie ea & prowuee . pate 
machine or shing an offence cular remedy for enforcing it, a 

x 5 H -]—R. v, Marais (1889), remedy must be pursued.—WAVERLEY 





which is also a common law crime, g_ ral 367.—S. AF. 


the Crown may proceed either under 


the common law or under the statute. b. 
—R. v. JoLtosa, {1903} T. 8. 694.— not create a 
8S. AF. 

p. —— Whether new remedy cumu- 


lative or eubstitutional.|—-It. v. PARKER C/©ar 


(1865), 2 W. W. & A’B. 1. —AUS. 
q -}+--BRONTE Harpour 
ace WIITE (1873), 23 ©. P. 164.— 





nature, 








Yr. .}-CocKBuRN & SONS 
v, IMPERIAL LUMBER Co. (Ont.) (1899), 


-.}—Whore a statute does 
new duty but merely 
provides a& penalty for breach of an 
ria 3 duty, it would require very 
express language 

the conclusion that the Legislature 
intended to substitute the new remedy 
whether it be of a civil or criminal 
for the existing romedy. 
CaPE CENTRAL Rys. (IN LIQUIDATION) 
A ANG (1890), 8 S. CG. 25.— 


BorovuyH v. JAMES (1890), 11 N.S. W. 
L. R. (L.) 450.—AUS, 

17384 ii, J--WALKER v. WHITE 
FHATHER MAIN REEF (1906), Lip. 
(1909), 12 W. A. L. R. 25.—AUS. 

1784 iii. »}-McKENZIE v. MoKay 
ate 3 .N. 8S. R. (2 Thom.) 321.— 





o justify 





1734 iv. ———.] —MURRAY v. Dawson 
(1867), 17 C. P. 588.—CAN. 

1734 v. -——.]—-Where new rights 
are given by a statute with specific 
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Sect. 3.—Statutes creating new obligation: Sub- 
sect. 1.] 


eee CASE (1622), Cro. Jac. 644; 70 BK. BR. 

55. 

Annotations :—N.F. R. v. Crofton (1670), 1 Sid. 439. Folld. 
Anon. (1703), 6 Mod. Rep. 86. Distd. R. v. Davis (1754), 
Dunning 55; QR. », Robinson (1759), 2 Burr. 799. Oonsd. 
RX. v. Buchanan (1846), 8 Q. B. 883. Refd. R. v. Hall, 
[1891] 1 Q. B. 747, 

1735. ——-.|—-R. v. PENSAx (1728), 1 Barn. 
K. B. 127; 94 EH. R. 88. 

1736, ——.]—It is a rule that upon a new 
statute which prescribes a particular remedy; no 
remedy can be taken but the particular remedy 
pec by the statute (DENISON, J.).— 

TEVENS v. Evans (1761), 2 Burr. 1152; 1 Wm. BI. 
284; 97 EB. R. 761. 

Annotations :—Consd, Underhill v, Ellicombe (1825), M‘Cle. 
& Yo. 450. Apid. Phillips v. Britannia Hygtenic Laundry 
Co., [1923] 1 K. B. 539. Refd. Danby v. Watson (1877), 
46L.J.M.C.179. Mentd. Jones v. Bubb (1868), 1 Hop. 
& Colt. 128. 

_ 1737. -]—-Where an Act creates an obliga- 
tion, & enforces the performance in a specified 
manner, we take it to be a general rule that per- 
formance cannot be enforced in any other manner 
(LorD TENTERDEN, ©.J.).—Dor d. ROCHESTER 
(BP.) ». BRipGES (1831), 1B. & Ad. 847; 9 L. J. 
O.S. IX. B. 113; 109 B. R. 1001. 

Annotations :—Apld. Stovens v. Jeacocke (1848), 11Q. B.73). 
Distd. Couch v. Steel (1854), 3 EK. & 13. 402. Apprvd. 
Larmplugh v. Norton (1889), 22 Q. B.D. 152. Apld. Chore, 
Parkinson v. Earby Gas Co., [1896] 1 Q. B. 592, Pasmore 
v. Oawaldtwistle U. C., [1898] A. C. 387. Consd. Johnston 
& Toronto Type Foundry Co. v. Consumers’ Gas Co. of 
Toronto, [1898] A. C. 447; Devonport Corpn. v. Tozer 
1903), 67 J. P. 269. Apld. Hulme v. Ferranti, [1918] 2 
K. B, 426. _Consd. R. v. Poplar B.C. (No. 1.), (1922) J 
K. B. 72. Refd. Waghorn v. Collison (1922), 127 L. T. 8; 
Phillips v. Britannia Hygienic Laundry Co., [1923] 2 K. B. 
832; Everett v. Griffiths, (1924) 1 K. B. 041. Mentd. 
Doo d. Egremont v. Forwood (1842), 3 Q. B. 627; Doe da. 
Keremont v. Courtenay (1848), 11 Q. B. 702; Doe d. 
Biddulph v, Poole (1818), 11 Q. B. 718. 

1788. -|— Wherever a person does an act 
which a statute, on public grounds, has prohibited 
generally, he is liable to an indictment. I quite 
agree that, where, in the clause containing the 
prohibition, a particular mode of enforcing the 
prohibition is prescribed, & the offence is new, 
that mode only can be pursued. The case is then 
as if the statute had simply declared that the party 
doing the act was liable to the particular punish- 
ment. But, where there is a distinct absolute 
prohibition, the act is indictable (Lorp DeEn- 
MAN, C.J.).—R. v. BUCHANAN (1846), 8 Q. B. 883 ; 
15L. J.Q. B. 227; 71. 7.0.8. 83; 103. P. 615; 
10 Jur, 736; 2 Cox, C. UC. 36; 115 E.R. 1107. 
Annotations :—Distd. KR. v. Wall, [1891] 1 Q. B. 747. Consd. 











STATUTES. 


Stevens v. Chown, Stevens v. Olark, (1901) 1 Ch. 8804. 
Retd. Osborne v. Milman (1888), 17 Q. B. D. 614. 


1739. .|—Where a statute confers a right & 
annexes certain penalties for its infringement, an 
action for damages will not lie against a party 
infringing the right by the party aggrieved.— 
STEVENS v. JEACOCKE (1848), 11 Q. B. 731; 17 
L. J. Q. B. 163; 11 L. T., O.S. 101; 12 Jur. 477; 


Metin: oe itd Couch v. Steel (1854), 3 E. & B. 402 
Annotations :— . Couch v. Stee ,o kK. . ; 
‘Atkinson v. Newcastle & Gateshead Water Co. (1871) 
20 W. R. 38. (See (1877), 2. Ex. D. 441); Gorris v. Scott 
1874), L. R. 9 Exch. 125. Consd. Great Northern Fishing 
‘o. v. Kdgehill (1883), 11 Q. B. DD. 225, Apid. Clegg, 
Parkinson v. Earby Gas. Co., npes 1 Q. B..692; Peebles 
v. Onwaldtwistle U. 1., [1897] 1 Q. B. 625. Refd. Marshall 
v. Nicholls (1852), 18 Q. B. 882: Cleove v. Harwar, Wilde 
». Stanner (1857), 1 H. & N. 873; St. Pancras Vestry v. 
Batterbury C189 De 2c. BN. 8. 477; Baxendale v. 
HKastern Counties Ry. (1858), + ©. BLN. 8. 635 Mellisa v. 
Shirley & Freemantle L. B. of Health (1885), 54 L. J. Q. B. 
408 Mid. Ry. o. Edmonton Unton (1894), 72 L. T. 206 5 

Tiemmings v. Stoke Poges Golf Club, 11920] 1K, B. 720. 
1739a. —--—.]—If the statute [7 & 8 Vict. c. 112] 
had prescribed a oie eee mode by which a person 
sustaining actual damage by reason of a breach of 
the duty imposed by the statutc was to recover 
compensation, undoubtedly that mode only could 
be adopted ; 7 & 8 Vict. c. 112, has made no pro- 
vision for compensation to a person sustaining 
special damage by reason of a breach of the duty 
prescribed by the Act; nor are there any words 
taking away the right which the injured party 
would have at common law to maintain an action 

for special damage arising from the breach of a 

public duty; the penalty given by the statute 

being applicable only to the public wrong, & not to 
private damage (LORD CAMPBELL, C.J.).—-CoUCcH 

v. Sree. (1854), 3 EK, & B. 402; 2 0. L. RR. 040; 

23 L. J. Q. B. 121; 22 L. T. O. S. 2713 18 Jur. 

515; 2W. R.170; 118 B. R. 1193. 

Annotations :—Dbtd. Atkinson v. Nowcastle & Gateshead 
Waterworks Co. (1877), 2 Mx. D. 441. Consd, R. v. Hall, 
[1891] 1 Q. B. 747. Dbtd. Cowley v. Newmarket L. B: 
[1892] A. C. 345, Consd. Pictou Municipality v, Gildbert, 
{1893} A. C. 5243; Saunders v. Holborn District Board of 
Works, [1895} 1 Q. B. 643; Dawson v. Pingley. uu. C., 
{1911} 2 K. B. 149; Neville». Loudon Express Newspaper, 
{1919] A. C. 368; R.v. Marshland, Smeeth & Ken District 
Comrs., [1920] 1 k. B. 155, Refd. Casswell vr. Worth 
(1856), 25 L. J. Q. B. 1213; Brecon Corpn. ». Kdwards 
(1868), 6 L. T. 293; Young v. Davis (1862), 7 H. & N. 
760; Wilson v. Merry (1868), L. R. 1 Se. & Div. 326; 
Jones v. Stanstead, Sheffor€d & Chambly ly. (1872), 8 
Moo. P. G. C. N.S. 312; Pickering v. James (1873), L. R. 
8 ©. P. 489; Gorris v. Scott (1874), 43 L. J. Ex. 92; 
Thorley v. Glossup (1876), 34_L. T. 169; Thompson vw, 
Brighton Corpn., Ohver te. Horsham LL. B., [1894] 1 
Q. B. 3382; Macguire v. Liverpool Corpn. (1905), 92 
L. T. 374; Hemmings v. Stoke Pogos Golf Club, [1920] 
1 K. B. 720; Simmonds v. Newport Abercarn Black Vein 
Steam Coal Co., {1921} 1 K. B. 616. Mentd. A.-G. +. 
Radoff (1854), 10 Exch. 81; Bartonshill Coal Co. v. Reid, 





remedies for their enforcement, tho 
remedy {3 confined to those specitically 
given.—Re SIMA wv. KELLY (1890), 20 
QO. KR. 291.—CAN. 


1734 vi. ——~.]--HAYv¥s v. THOMPSON 
(1902), 22 C. L. T. 422; 9 B.C. R 
249.—CAN, 

1734 vin. ——.|-—-Hose v. Sr. JOUN 
Coren. (1905), 37 N. B. R. 58.—CAN. 

1734 vin. »}—SHUTTLED ORTH 1, 
SEYMOUR (Sask.) (1914), 28 W. L. i. 
282.—CAN., 


1734 1x, -——.]}-—-CLOWEs », EDMON- 
TON ScHoor BOARD (1915), 32 W. L. BR. 
733; 0 W. W. RR. 372; 25 D. 1. R. 
449; 9 Alta. L. It. 106.—OAN. 


1734 x. -——-.]— RAMACHANDRA | v. 
SECRETARY OF STATE FOR INDIA IN 
CounciL (1888), I. L. R. 12 Mad. 
105.—IND. 

1784 xi. .]-—-CHUNILAL VIRCHAND 
v. AITMEDARAD MUNICIPALITY (1911), 
I. L. KR. 36 Bom. 47.—IND. 


1734 xii. ——~—.]}-—-When a statute, in 
giving a new right, prescribes the mode 
of enforcing it, no other remedy can 








be pursued.—Brook v. HORNER (1847), 
110. Eq. Kt. 214.—IR. 

1734 xi, ]—HANDLEY v. MOF- 
KAT (1872), 21 W. R. 231.--IR, 

1734 xiv. _ -The rule that where 
a atatute creates an obligation, & sup- 
plies a remedy for its enforcement, 
that remedy ulone must be folluwed, 
is subject to this qualification, that 
the remedy supplied must cover the 
whole righf: given.—STUBBS v. MARTIN, 
[1895) 2 1. R. 70.—IR. 


1734xv. J LAWLER YD. MSKENNA 
(1905), 39 I. L. T. 159. --IR. 

1784 xvi. - e--LyYNecu uv, TRAINOR 
& cere (1893), 7 Nfld. L. R. 744. 








1734 xvii. ———.]--- Woop¥roRpD  v. 
BLACKWoop (19014), 9 Nfld. L. R. 
27.—NFLD. 

1734 xviii, ———.]—-LE Bon’s Bay 


Roab Disrrior (INHABITANTS) v. OLD- 
LipGk (1898), 17 N.Z. L. LR. 321.—N.Z. 

1734 xix, . L-PALMERSTON NORTH 
owe (1901), 20 N. ZL. RR. 





1734 xx. —-—.]--Where a penalty is 
fixed by an Act of Parliament to an 
act or omission, such penalty is in 
general the only punishment or loss 
which can be incurred by the party 
guilty of such act or omission, but 
this general rule is subject to the excep- 
tion that the proceedings prescribed 
by the statute must be co-extensive, 
with the right created. In order to 
ascortain whother such is the case, the 
whole scope & purview of the statute 
must be looked at.—BaImuLm & Co, 9. 
REESE (1906), 26 N. 4 L. R. 451.-— 

1734 xx1.——.]—F'ATRRAIRN, WRIGHT 
& Co, v. Levin & Co. (1914), 34 N. Z. 
L. Rt, 1.—N.Z. 

1734 xxii. -|— DOUGLAS (LORD) v. 
DUNDEE & NEWTYLE Ty. Co. (1827), 
6 Sh. (Ct. of Sess.) 329.—SCOT. 

17384 xxii. .)—Carr CENTRAL 
Rys. (IN LIQUIDATION) v, NOTIHLING 
(1890), 8 8. C. 25.—8. AF. 

1734 xxiv. .]}-—-MADRASSA ANJU- 
MAN ISLAMIA Vv. JOHANNESBURG MUNICT- 
PALITY, [1917] App. D. 718.—S. AF. 
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Same v. M‘Guire (1858), 22 J. P. 560; Robertson », 
Amazon & Lighterage Co. (1881), 7 Q. B. D. 698; 
Mellissv. Shirley & Freemantle L. B. of Health (1885), 54 
L. J. Q. B. 408. 

1740. ———.]—-Where a pecuniary obligation is 
created by a statute, & a remedy expressly given 
for enforcing it, that remedy must be adopted.— 
Sr. PANCRAS VESTRY v. BATTERBURY (1857), 2 
C. B. N.S. 477; 261L. J.C. P. 243; 29 L. T. 0.8. 
21 J. P. 424; 3 Jur. N.S. 1106; 140 E. R. 


Annotations :—Expld. Crystal Palace Gas Co. v. Idris (1900), 
82 L. T. 200. Consd. Horner v. Franklin, [1905] 1 K. B. 
479. Refd, New River Co. v. Mather (1875), L. H.10C. P. 
442: Blackburn Corpn. v. Sanderson, [1902] 1 K. B. 794. 


1741. -}—St PANCRAS VESTRY v. MORGAN 
(1857), 21 J. P. Jo. 260. 

1742, .]—The case comes under the general 
rule, that where there is a new obligation imposed 
by statute, & a remedy for enforcing it, that 
remedy must be followed (HILL, J.).—BLACKBURN 
CORPN. v. PARKINSON (1858), as reported in 28 
L. J. M. C. 7; 5 Jur. N. S. 572; 7 W. R. 11. 
sinnolaron :~Mentd. Derby Corpn. v. Grudgings (1894), 10 

. 565. 








1743, ———.]—-_WOLVERHAMPTON NEW WATER- 
WORKS Co. v. HAWKESFORD, No. 1768, post. 

1744. .|}—Wherever an Act of Parliament 
imposes a new obligation, & in the same Act 
imposes a consequence upon the non-fulfilment of 
that obhgation, that is the only consequence 
(BRETT, M.R.).—A.-G. v. BRADLAUGH (1885), 14 
Q. B. D. 667; 54 L. J. Q. B. 205; 52 L. T. 589; 
33 W. R. 673, C. A. 

Annotations :-—Mentd. Dixon v. Board of Trade (1886), 3 
T. le R. 3853 1k. ov Hausmann (1909), 73 J. P. 516; Re 
Clifford & O'Sullivan, [1921] 2 A. C. 570. 

1745. -|—Where a statute creates a new 
offence by prohibiting & making unlawful anything 
which was lawful before, & appoints a special 
remedy against such new offence by a particular 
method of proceeding, that particular method 
of proceeding must be pursued, & no other.—R. v. 
LOVIBOND (1871), 24 L. I. 857; 36 7. P. 20; 19 
W. R. 753. 

1746. —---.)---(1) Where a right is conferred by 
a statute, & a remedy for the violation of that right 
is enacted by the same statute, that is the only 
remedy & you can have no other (BRAMWELL, B.). 

(2) We are bound to hold this to be a case in 
which a private right is given to pltfs., & that 
private right having been infringed by deft., & 
there being no statutory provision for a remedy to 
pltfs., they are entitled to have recourse to the 
common law (BRAMWELL, B.). 

(3) Past damage has accrued. It appears to me 
to follow that pltfs. ought to have, & are able to 
naintain their right of action (AMPHLETT, B.).— 
Ross v. RUGGE-Prici (1876), 1 Ex. D. 269; 45 
L. J.Q. B. 777; 34 L. T. 5385; 24 W. R. 786. 











Annotations :—As to (2) Apld. Pulsford v. Devenish, [1903] 
2 Ch. 625. As to (3) Apprvd. Brain v. Thomas (1881), 50 
L. J. Q. B 662. 

1747, —-——.]—As a general rule, where a penalty 


is affixed by an Act of Parliament to an act or 
omission, such penalty is the only punishment or 
loss incurred by the party guilty of such act or 
omission.—Re INTERNATIONAL PULP & PAPER Co., 
KNOWLES’ MorTGAGE (1877), 6 Ch. D. 556; 46 
L. J. Ch. 625; 37 L. T. 351; 25 W. R. 822. 

Annotations :—Refd. Re Great Western Forest of Dean Coa) 


Consumers Co., Carter’s Case (1886), 31 Ch. D. 496; 


right v. Horton (1887), 12 App. Cus. 371. 

1748, ———.]—(1) Where a statute creates an 
offence, & defines particular remedies against the 
person committing that offence, primd facie the 
party injured can avail himself of the remedies so 
defined & no other (LORD SELBORNE, C.). 

(2) If the person injured has a right to require 
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the duty imposed by the rules to be enforced by 
injunction, on the ground that a wrong has already 
been done to him by not obeying the rules, there is 
no reason why he should be precluded from 
recovering damages in respect of the past, where 
actual damage has been sustaincd (LorD SEL- 
BORNE, C.).—BRAIN v, THOMAS (1881), 50 L. J. 
Q. B. 662, C. A. 

ania :—As to (2) Refd. Fraser v. Fear (1912), 107 L. T. 


1749. .}—It is an old & well known rule of 
construing statutes, that when a special remedy is 
given for the failure to comply with the directions 
of a statute, that remedy must be followed, & no 
other can be supposed to exist (BRETT, M.R.).— 
BAILEY v. BAtLeY (1884), 13 Q. B. D. 855; 53 
L. J. Q. B. 583, C. A 
Annotations :—Apld. Re Otway, kr p. Otway (1888), 58 

Ju. T. 885; Robins vw. Robins, [1907] 2 K. B. 13. Consd. 

Ivimey v. Ivimey, {1908} 2 K. B. 260. Refd. Chalk, Webb 

». Tennent (1887), 57 1. T. 598 ; Westmoreland Green & 

Blue Slate Co. v. Feilden, [1891] 3 Ch. 15; Norton v. 

Grerory ee: 73 LL. FF. 10; Seldon v. Wilde, [1910] 2 

K. B.9. Mentd. Linton v. Linton (1885), 15 Q. B. D. 239; 

Watkins v. Watkins (1806), 12 T. L. It. 165; Leavis v. 

Leavis, (1921) P. 299; Boatty v. Beatty, [1924] 1K. B. 807, 


1750. |-—-R. v. Essex County Courr 
JupGR, No. 1530, ante. 

1751. .|---PIETERMARITZBURG CORPN. ¥, 
NatTar LAND & COLONIZATION Co., No. 291, ante. 

1752. .]—HANLEY & BUCKNALL COAL Co., 
Lp. v. NORTH STAFFORDSHIRE Ry. Co. (1891), 64 
L. T. 656; 7 T. L. R. 489. 

1753. ——-.]-—R. v. HALL, No. 1531, ante. 

1754. .|--As we held the other day in the 
Ct. of Appeal, where an offence is created by Act of 
Parliament, it is a misdemeanour to commit that 
offence. Although doing the act is not a common 
law misdemeanour, it is a misdecmeanour for dis- 
obedience to an Act of Parliament. But where the 
Act of Parliament which creates that offence 
enacts a particular remedy, that is the only 
remedy or process which can be used for the 
purpose of punishing that offence (Lorp Esusr, 
M.R.).—Re Wear», [1893] 2 Q. B. 439; 62 L. J. 
Q. B. 596; 583 J. P. 6; sub nom. Ite A Souictror, 
Exe p. INCORPORATED LAW SOCIETY, 69 L. T. 148, 
522, C. A. 

Annotations :—Refd. Kk. v. Incorporated Law Soc., [1895] 2 
Q. B. 456; Jte Solicitor, Ax p. Law Soc. (No. 25) (1911), 
$7 T. Li. 18.585. 

1755. .|—(1) When a statute creates a new 
offence & prescribes a penalty recoverable in a 
ct. of summary jurisdiction, it is not open to bring 
an offender before a civil ct. & claim a declaration 
& interdict with the result that if he offends again 
he will be liable, not to a fine, but to imprisonment 
for contempt of ct. 

(2) The effect of an enactment is that it binds all 
subjects who are affected by it. They are bound 
to conform themselves to the provisions of the law 
so made. The effect of a statutory rule, if validly 
made, is precisely the same, that every person 
must conform himself to its provisions, & if in 
such case a penalty may be imposed, the penalty 
is imposed equally for a breach of the rule. But 
there is this difference between a rule & an enact- 
ment, that whereas, apart from such provision as 
we are considering, you May canvass a rule & 
determine whether or not it was within the power 
of those who made it, you cannot canvass in that 
way the provisions of an Act of Parliament (Lorp 
LIERSCHELL, C,).—PATENT AGENTS INSTITUTE »¥, 
Lockwoonp, [1804] A. C. 347; 63 1. J. P. CG. 74 : 
V1. T. 205; 10 T. L. R. 527; 6 R. 219, H. L. 


Annotations :—Asto (1) Expld. Stevens v. Chown, Stevens »v, 
Jlark, {190111 Ch, 894. Apld. Devonport Corpn. v. Tozer, 
(1902) 2 Ch. 182. Distd. Simmonds v. Newport Aber- 
carn Black Vein Steam Coal Co., [1921] 1k B. 616. 
Refd. Barwick v. S. E. & C. R. Cos., [1920] 2 K. B. 387. 
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Sect. 3.— Statutes creating new obligation: Sub-sects. 
1&2. Sects.4 & 5: Sub-sect.1, A. & B.] 

As to (2) Apld, Brightman v. Tato (1919), 35 T. 1. R, 209. 

Consd. ‘Tattersall v. Sladen, 11028) 1 Ch. 318. Refd. Re 

London & General Bank (1894), < 38 Sol. Jo. 682; Laker v. 

Williams, [1898} 1 Q. BR. 23; Starey v. Graham, pee Bee 
Q. B. 406; HR. wv. Electricity Comrs., ae aan 

pleetriclty "Joint Committee Co. (1920), are (1924) 1 


1756. -|—When a penalty is imposed by 
statute on a local authority for breach of a duty 
thereby created, they are not also liable to an 
action unless the statute so indicates. —SAUNDERS 
v. HonBorNn District BOARD OF WorkKS, [1895] 





1 Q. B. 64; 64 L. J. Q. B. 101; 71 L. T. 519, 
59 J. P. hae 48 W. R. 26; 11 TL. RR. ; 39 
Sol. Jo. 11; 15 R. 25, D.C. 


Annotations + A ld. Magwre v. Liverpool Corpn., [1905] 1 
K. B. 767: Philips v. Britannia Hygienic Laundry Co. “7 
11923] 1 K. B. 539, Refd. R. v. Marshland, Smoeth & 
Fen District Comrs., [1920] 1 K. B. 155, 

1757. .]|—The duty [on defts.] is imposed by 
statute alone. If, then, the Act creating the duty 
gives a remedy for that default that is the only 





remedy (LorD EsHrer, M.R.).—RoOBINSON  v. 
WORKINGTON Corpn., [1897] 1 Q. B. 619; 66 
lL. J. Q. B. 888; 75 L. T. 674; 61 J. PL 104; 


45 W.R. 4538; 18 T. L. R. 148, C. A. 

Annotations :—Folld. Pecbles v. Oswaldtwistle U. D. G., 
1897} 1 Q. B. 625. Apld. Jones v. Barking U. DPD. CG. 
(1898), 15 'T. L. R. 92. Consd. Baron ». Portslade-by-Sea 
U. GC. (1899), 68 L. J. Q. B. 949. Folld. Hesketh v. Lir- 
mingbain Corpn., (1924) 1 K. B. 260. Refd. R. xv. St. 
Giles, Camberwoll Vestry (1897), G1 J. P. 217, Huar- 
nngten v. Derby Corpn., [1905] 1 Ch. 205; Dawson v. 
Bingley U. D. C! (1910), 27 T. L, BR. 46. 

1758. ~——.|—The principle that when a specific 
remedy is given by a statute it thereby deprives 
the person who insists upon a remedy of any other 
form of remedy than that given by the statute is 
one which is very familiar & which runs through the 
law (Lord HALSBURY, C.).—PASMORE v. OSWALD- 
TWISTLE URBAN Distrricr CoUNCIL, [1898] A. C. 
387; 67 L. J. Q. B. 6385; 78 L. T. 5690; 62 J. Pp. 
628; 14 T. L. R. 368, HW. L. 3 affy. 8S. C. sub nom. 
PEEBLES v. OSWALDTWISTLIE URBAN DISTRICT 


SOUNCIL, [1897] 1 Q. B. 625, C. A, 

Annotations : ‘jfanld. Jones v, Barking U. D. C. (1898), - 
T. L. R. Consd. Baron_». VPortslade-by-Sea U. 
(1899), 68 Ie “Ty. YQ. B. 949. Distd. RR. v, Stepney Gecinc 
11902] 1 K. es 317. Apld. Devonport Corpn. rv pee 
(1902] 2 Ch. 182. Hulme vw. Ferranti, (1918) 2 K. B. 
426; R.v. Poplar B.C, (No. 1), [1922] 1 K. B. 72; Wag- 
horn v. Collison (1922), 127 1. T. 8. Consd. Phillips v. 
Rritannia Hygienic Laundry Co., [1923] 2 K. LB. 832. 
Refd. St. Marv Islington Vestry v. Hornsey U. D. Cc. 
(1899), 80 1. T. 746; Haedicke v. Friern Barnet U. C., 
{1904] 2 K. HK. 807; Harrington v. Detby Corpn., [1905] 
1 Ch. 205; Brook v. Meltham U. C., [1908) 2K. B. 
Waltham oly Cross U. D.C. v. Lee Conservancy Boned 
(1910), 103 L. T. 192; Turner wv. Kingsburv Collieries, 
{1921} 3 K. BL. 1693 Clarke rv. Epsom R. D.C. (1928), 45 
YL. 2. 106. Mentd. Hastwoo v. Honley U. C., [1900] 
1 Ch. 781; Southall Norwood U. D. C. v. Middlesex 
County Council (1901), 83 L. ‘PF. 742: West Riding of 
Yorkshire Rivers Hoard v. Gaunt (1902), 67 J. P. 183; 
West rg of Yorkshire Rivers Board v. Preston (1904), 
92 L. 24; West Riding Rivers Board v. Butlerworth 
& aberte (1907), 98 L. T. 47. 
1759. ——-.|—GROVES _ v. 

No. 1858, post. 

1760. ——--.]—Where an enactment & a penalty 
for breach of it are contained in the same clause, 
the penalty is the only remedy for the breach 
(CHANNELS, J.).—-ROWLANDS v. MILLER, [1899] 
1Q. B. 735; 68 1. J. Q. B. 338; 80 L. T. 290; 
63 J. P. 407; 47 W. R. 687; 15 T. L. R. 216; 
43 Sol. Jo. 398; 8 Asp. M. L. C. 508; 4 Com. Cas, 
133, D. C. 
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1768 ii. 


-.}—The authorities 
show that # person for whose benefit 


STATUTES. 





1761. | 
applied by a statute. i has the effect ... of 
ousting any other remedy. You must seck your 
remedy where the statute has given it to you & 
not elsewhere (CoLLINS, M.R.).—MELTHAM SPIN- 
NING Co., Lrp. v. HUDDERSFIELD CoRPN, (19083), 
89 L. T. 408; 67 J.P. 445; 2L.G. R. 32,0. A. 

1762. Whether indictment lies.|—-If a statute 
create a new offence, & inflict a penalty to be 
recovered by ‘‘ bill, plaint, or information,’ yet 
an indictment will lie, except there be the negative 
words, ‘“ & not otherwise.”—CROFTON’S CASE 
(1670), 1 Mod. Rep. 34; 1 Vent. 63; 86 KE. R. 710; 
sub nom. R. v. CROFTON, 1 Sid. 439. 

Annotations :—Overd. R. v. Manning (1729), eee G. a 





NAF. kh. 2. yen. (1758), 1 Burr. 543, 
Buchanan (1816), 8 Q. B. 883. Refd. On: "(ior 8 
Salk. 25; It. v. allen (1728), 1 Barn. K. } 3; Anon. 


halal 1 Barn. K. B. 209 ; te v. Bright diss) & 2 Keny. 
1763. .|—If a statute create a new offence, 

& prescribe a particular mode of punishment, that 

mode of punishment alone must be pursued, & 

not. the common law method by indictment.-—fh, v. 

MARRIOT (1692), 4 Mod. Rep. 144; Carth. 263; 1 

Show. 398 ; 87 E. Rt. 312. 

Annotations ; Apld. Anon, (1729), 1 Barn, K. B. 209. 
Refd. It. v. Pierson (1738), Andr. 310; KR. v. Ossulston 
(1739), 2 Stra, 1107. 

1764. 
to the Crown against a subject for doing such a 
thing that does not ex conseyuenti make the party’s 
act indictable.—R. v. MANNING (1729), Fitz-G. 
A7; 94 F. R. 6473) sub nom. R. ve. MALLARD, 
1 Barn. K. B. 108; 2 Stra. $28; Sess. Cas, K. B. 


128, 








Alone: :—Mentd. Bradlaugh v. Clarke (1883), 8 App. 
Us. ¢ 
1765. ——--..—When a statute prescribes a 


particular method of recovering a penalty how far 

the party cannot proceed by way of indictment.— 

ANon. (1729), 1 Barn. K. B. 2090; 94 E.R. 1438, 
1766. -|—Where an Act of Parliament 

prescribes a particular remedy for an offence an 

indictment will not lie.—R. v. Wrienr (1758), 1 

Burr. 543; 97 i. R. 4415 sub nom. R. v. Brian, 

2 Keny. 274. 

Annotations :—Consd. Forster v. aa lor Oe: 5B. & Ad. 
8873; KR. vw. Buchanan (1846), 8 Q. B. 883, R. v. Hall, 
[1891] 1 Q. B. 747. Apld. Mullis v. Hubbard, (1903) 9 
Ch. 431. Refd. R. 2. Lovibond (1871), 24 Lt, 357 ; 
Lowe v, OUNe: {1906} 2 K. 3. 772. 











1767. R.v. EHAn., No. 1531, ante. 

Whether ‘Fight to injunction ousted.|—See 
INJUNCTION, Vol. XXVIII, pp. 367-371, Nos. 
36-55. 


Particular instances.|——-See TIvLes passim. 


SuB-sEcT. 2.—No Parricutar REMEDY PRE- 
SCRIBED 

1768. General rule---Action lies at common law.] 
—There are three classes of cases in which a lia- 
bility may be established founded upon a statute. 
One is, where there was a liability existing at 
common law, & that liability is affirmed by a 
statute which gives a special & peculiar form of 
remedy different from a remedy which existed at 
common law: there, unless the statute contains 
words which expressly or by necessary implication 
exclude the common law remedy, the party suing 
has his election to pursue either that or the statu- 


have an action by the common law.— 
WARD ». FREEMAN (1852), 2 1.C, lL BR. 


G ete 
Pr de Peale pao fe Clans . a statute requires an act. to be done 460, 499.—IR. 
CoLour, Co. v. TORONTO CORPN., i Mee hy Ge Mie aa tee 1788 iii. Fae Gray oe v. 
a : i» Tay i . $1.— 
860 60 OL. ht Gnilasion Or 66 acai te his injury, MOFFAT ( ), 21 1 


1927} 2 I. 
40.— CAN: 


o. Enforcement by best means avatl- 
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tory remedy. ‘The second class of cascs is, where 

the statute gives the right to sue merely, but 

provides no particular form of remedy: there, the 
arty can only proceed by action at common law. 

But there is a third class, viz. where a liability not 

existing at common law is created by a statute 

which at the same time gives a special & particular 
remedy for enforcing it. The remedy provided 
by the statute must be followed, & it is not com- 
petent to the party to pursue the course applicable 
to cases of the second class. The form given by the 

statute must be adopted & adhered to (WILLES, J.). 

——-WOLVERHAMPTON NEW WATERWORKS Co. v. 

HAWKFSFORD (1859), 6 C. B. N.S. 336; 28 L. J. 

Cc. P. 242; 33 L. T. O. 8S. 366; 5 Jur. N.S. 1104; 

TW... 4643 141 E.R. 283. 

Jnnotatvons :—Apld. Vallance v. Falle (1881), 53 L. J. Q. BB. 
459. Consd. Abergavenny linprovement Comrg. ts 
Straker (1889), 42 Ch. D. 83. Id. Stevens v. Chown, 
Stevens v. Clark, [1901] 1 Ch. 894. Consd. Devonport 
Corpn v. Tozer, [1902] 2 Ch. 182. Distd. A.-Gi. v. Ash- 
borne Kecreation Ground Co., [1903] 1 Ch. 101. Apld. 
Whittaker v. L.C. C., (191512 K 8. 676. Consd. Neville 
rv. London ‘xpress’? News por, [1919] A. CG. 308. Distd. 
Aramayo Francke Mines v. Publle Trustee, (1922] 2 A. C. 
406; Witham QOutfall Board v. Boston Corpn. (1926), 
136 L, U. 756, efd. Woolley & Woolley v. Broad (1892), 
66 1. T. 680. Mentd. /te Klectric Telograph Co. of Lre- 
Jund, Bunn’s Case (1860), 2 De G. FL. & J. 275, Portal 
ve. Emmens (1876), 1 C. P. D. 201, 








1769. -\—Ross ». RUGGE-PRICL, No. 
1716, ante. 
1770. -—- -.) It appears to me to be none 


the less a debt because no particular mode of 
enforcing the payment is given by the statute 
When there is a statutory obligation to pay moncy, 
& no other remedy is expressly given, there would 
be a remedy by action (LORD COLERIDUR, C.J.).— 
Booru v. TRAIL (1883), 12 Q. B.D. &; 53 L. J. 
Q. B. 24; 49 L. TT. 4713 sub nom. Re HAYSsON, 
Boorn v. PRATL, 382 W. RR. 122, D.C. 

1771. The only peculiarity of the 
ease is that the remedy created by the statute is 
not co-extensive in point of time with the duty, for 
the Act permits the destruction of the remedy 
before the duty has been performed. ... The 
principles applieable to such a duty .. . are well 
settled & rest on the well-founded assumption 
that, the legislatire does not intend its enactment 
to be britum fulmen: if, therefore, a statute 
creates such a duty but no remedy, an action at 
common law will lie for breach of such duty 
(FaRweny, J.). - PUuLsrORD +. DEVENTISH, [1903] 
2 Ch. 625; 73 L. J. Ch. 385; 52 W. R. 733 19 
'T. I. 1. 6885 11 Mans. 393. 

«tnnotations -—Apld, ArgyHs 7. Coxcter (1913), 29 T. L. Ra. 

395, Consd. Woods v. Winskill, [1913] 2 Ch. 303. 

1772. ——-- ---——.|—-Now the general law as to 
the remedy of a person who has been injured by the 
infringement of a statutory right or the breach of a 
statutory obligation for his benefit isclear. Where 
the statute has not in express terms given a 
a remedy, the remedy which by law is properly 
applicable to the right or obligation follows as an 
incident (KENNEDY, L.J.).—Dawson & Co. v. 
BInNGLEY URBAN CounctL, [1911] 2 K. B. 149; 
80 L. J. K. 1.812; 104 L. T. 659; 75 J.P. 289; 
27 x L. R. 3085 55 Sol. Jo. 346; 91. G. RB. 502, 
u. A. 

Annotations :—Consd. Fraser v, Fear (1912), 107 L. T, 423; 


Ryall v. Kidwell. [1913] 3 K. 1. 123. Apld. Phillips v. 
Britannia Hygienic Laundry Co., (1923) 2 K. B. 832. 


. 832 
mente McClelland v. Manchester Corpp., {1912] L K. B. 
Particular instances.;|—Scee TITLES passim. 


able.J—Where a statute requires some- 
thing to be done, without clearly 
indicating the means, the best avail- 
able means will be held Jegal.--Bur- 
ROUGHS v. BARRON (1885), 30 L. C. J. 
80.—CAN. 


J.—VOL. XLII. 
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d. Whether indictment Wes —- Under 
statute or under regulations made there- 
under. |—Where a sect. of a statute 
provides for a certain crline & regula- 
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Sect. 4.—FOREIGN STATUTES. 


Whether enforceable.|—See CoNFLIcT OF LAWS, 
Vol. XI., pp. 306-309, 455, 456, 474, Nos. 5-17, 
1117-1122, 1289, 1290. 


SECT. 5.—PARTICULAR REMEDIES. 
SUB-SECT. 1.—PUBLIC REMEDIES. 
A. Indictment. 
See, generally, CRIMINAL LAW, Vol. X1V., pp. 
202 et seq. 
1773. Whether indictment HNes—-Non-observance 


of private Act—Non-feasance.|-- Rk. v. PAWLYN 
(1664), 1 Sid. 208; 82 E. R. 1060. 


1774. --——— Act forbidden on public grounds.}—— 
R. v. BUCHANAN, No. 1738, ante. 

1775. -—-- - -~--—-.]--R. v. Haut, No. 1531, ante. 

1776. -- -| - In my opinion this is one of 


those cases in which the principle applies, that, 

where a duty is created by statute which affects 

the public as the public, the proper remedy if the 
duty is not performed is to indict or take the pro- 

ceedings provided by the statute (WILLES, J.).— 

CLEGG, VARKINSON & Co. v. EARBY GaAs Co., 

[1896+ 1 Q. B. 592; 65 L. J. Q. B. 339; 44 W. R. 

606; 12 T. 1. R. 241. 

Annotations :-—Consd. Bourne & ollingsworth ». Maryle- 
bone B.C. pre s 723.2. 129. Refd. Scummell v. Attlee 
(1928), 45 Te La. KR. 75. 

1777. ---- Misdemeanour.]—J?e WEARE, No. 

1754, wee. 

-~ Particular remedy prescribed by statute.] 

— See Sect. J, sub-sect. 1, ante. 


B, Injunction. 

See, generally, INJUNCTION, Vol. XXVIII, pp. 
300 ef seq. 

1778. Discretion of court—-Exercise of statutory 
power by public bodies.|—I should myself hesitate 
to lay down as an absolute rule that, in every 
case where a public body having statutory powers 
are doing something which is ultra vires by reason 
of the fact that they have not comphed with 
some condition or term subject to which the 
statute granted their powers to them, the Att.-Gen. 
is entitled to an injunction ex debito justitial, & 
the ct. has no discretion in the mattcr (VAUGHAN 
WiLLiaAms, I..J.). 

I never heard of such a thing as that persons 
who are indictable as being guilty of a misde- 
meanour in breaking a statutory obligation should 
put forward by way of defence that it was more for 
the pubhe benefit that they should disobey than 
that they should obey the statute (A. lL. SMITH, 
J.J.).--A.-G. uv. LONDON & NORTH WESTERN Ry. 
Co.. [1900] 1 Q. B. 78; 69 1. J. Q. B. 263 81 
LT. 649 68 J. P. 772; 16T. L. R. 30, C. A. 
Annotations -—Refid. Istington Vestry ». Hornsoy U. C. 

11900] 1 Ch. 695; A.-@. v. Ashborne Recreation Ground 

Co., {1903} 1 Ch. 10L; Biekmore v. Dimmer, [1903] 1 

Ch. 158; A.-G. v. Dorchester Corpn (1905), 93 L. T. 

200; A.-G. .. Birmingham, Tame & Rea listrict Drainage 

Board, [1910] 1 Ch. 48, A.-G. ». Long Eaton U. C,, 

{1914] 2 Ch. 201. 

1779. —-- .|~-Observations on imputing 
laches to the A.-G. & tho relators in an action for 
injunction where the latter are a local authority. 

The ct. no doubt has a discretion in the case 
of <A.-G. actions as well as other actions 
(FARWELL, J.).—A.-G. v. WIMBLEDON HovusE 





tions, duly made under that sect., 
also provide for the same offence, the 
Crown may indict under that sect. or 
under the regulations.—R. v. Wana 
YUNG SHAN, [1905] T. S. 397.—S. AF, 


coc 
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Sect. 5.—Particular remedies: Sub-sect. 1, B., C. & 
D. (a), (0) & (c) 1, di. & iti] 


KstraTE Co., Lrp., [1904] 2 Ch. 34; 73 L. J. Uh. 
593; 911. T. 163; 685. P. 341; 207. L. R. 480; 
2L. G. R. $26. 

Annotations :—Consd, A.-G. v. Birmingham, Tame & Kea 
District Drainage Board, [1910] 1 Ch. 48. Refd. A.-G. 
v. Denby, [1925] Ch. 596. 

1780. ---— -——-.]---The ct. has a discretion as 
to granting a mandatory injunction in such a 
case, &, having regard to the length of time which 
had elapsed without objection or complaint, no 
such injunction ought to be granted.—A.-G. v. 
GRAND JUNCTION CANAL Co., [1909] 2 Ch. 505; 
78 L. J. Ch. 681; 101 L. T. 150; 735. P. 421; 
25 T. L. R. 720; 71. G. R. 1014. 

Annotation :—Retd, A.-G. & Godstone Rk. D. C. rv. Warren 
Smith (1912), 76 J. P. 253, 

.|—A.-G. v. BiRMINGIAM, TAME 

& Rea Districr DRAINAGE BOARD, No. 1878, post. 
1782. When granted—Construction doubtful.}—- 

Where a co. is acting clearly beyond the powers of 

an Act of Parliament, the ct. will not hesitate to 

restrain them by injunction, & 1o keep them within 
the bounds prescribed by their Act of Parliament. 

In a case of doubtful construction, the ct. may 

interfere, taking care that the partics have their 

Iegal rights decided in a ct. of law. Then the 

ct. either tells them to ascertain their legal rights, 

& abstains from interfering, or it interferes by 

injunction in the meantime, according to the 

circumstances of the case, & the degree of doubt 
that may exist on the question of law, & also the 
comparative injury which may be inflicted on one 
side or the other, if the injunction be granted or 
refused. . . . Another ingredient which is not 
to be lost sight of is, the conduct of the parties 
themselves (LORD COTTENHAM, (©.).—BROCKLE- 

BANK v. WHITEHAVEN JUNCTION Ry. Co. (1847), 

15 Sim. 632; 5 Ry. & Can. Cas. 373; 16 L. J. Ch. 

471; 9L. T. 0.8. 470; 60 E.R. 765, LC. 

«lnnotations -—Retd. Kinnersly v North Staffordsbire Ly- 
(1849), 6 Ry. & Can. Cas. 662; BR. v. Birmingham & 
Oxford Junction Ky. (1850), 15 Q. B. 634, Doe d, Armit- 
stead v. North Staffordshire Ry. (1851), 16 Q. 1B. 526; 
Webster v. 8. HE. Ry. (1851), 6 Ry. & Can Cas. 698, 
Salisbury v. G. N. Ry. (1852), 17 Q. B. 8403 Sparrow ev. 
Oxford, Worcester & Wolverhampton Ky. (1852), 7 Ry. 
& Can. Cas. 92. Mentd, Dakin v. L. & N. W. Ry. (1850), 
14 L. T. 0. S, 503. 

1783. Powers exceeded.|— BROocCKLEBANK 
v. WHITEHAVEN JUNCTION Ry. Co., No. 1782, ante. 

1784. ——— No irreparable injury.]—-DovrEn 
HARBOUR (WARDEN, ETC.) v. SOUTH WASTERN 
Ry. Co., No. 1409, ante. 

1785. Exercise mala fide.|—Srockton & 
DARLINGTON Ry. Co. v. Brown, No. 1102, ante. 

1786. Infringement of legal right—-Damages 
not adequate remedy.|—Jorprson v. SUTLON, 
SOUTHCOATES & DRYPOOL Gas Co., No. 1411, ante. 

Whether proof of injury to public necessary.}-— 
See CROWN Practice, Vol. XVI, p. 487, Nos. 
3687-3690. 

Effect of delay.|—-See Crown Pracrice, Vol. 
XVI., pp. 485, 486, Nos. 3674-3679. 

Particular remedy prescribed by statute.|—See 
St ae VoL. XXVIII, pp. 3867-371, Nos. 

v0. 




















C., Mandumusa, 
Sec Crown Practice, Vol. XVI., pp. 316-318, 
Nos. 1292-1803. 


PART VIII. peas SUB-SECT. 1. HUREK ¥. 
——~bhs. (A). 


CANADIAN NORTHERN 
Co. & CANADIAN NATIONAL Ry. Co., 


STATUTES, 


D, Penalty. 
(a) In General. 

1787. What is penalty—Accumulated damages 
to party aggrieved.|—WoobDGaTE v. KNATCHBULL, 
No. 1823, post. 

1788. Whether more than one penalty recover- 
able—Offence committed by several persons.|-——- 
Respectively forfeit in statute, makes the forfeiture 
several upon each offender.—R. v. Kina (1712), 1 
Salk. 182; 91 KE. R. 166. 

Annotations :-—Refd, Ik. v. Venables (1725), 2 Ld. Haym. 
1405; Hardyman v. Whitaker (1748), 2 East, 573, nu. ; 
R. v. Wilkes (1770), 4 Burr. 2527. 

1789. ——- --.|—HARDYMAN v. WHITAKER 
(1749), 2 Kast, 573, n.; 102 EB. R. 489, N.P. 





Annotations :— Distd. It. v. Clark (1777), 2 Cowp. 610. _Folld. 
i. v Bleasdale (1792), 4 Term Kep. 809 Apia, bel 


JTampo & Martinez v. aera 2 Moo. P. ©. C. 15. 

Barnard v, Gostling (1802), 2 Ivast, 569. 

1790. .|-— Where an offence created, or 
made penal, by statute, is in its nature single, 
one single penalty only can be recovered, though 
several join in committing 1t. But if the offence is 
in its nature, several, cach offendcr is separately 
liable to the penalty.—I. v. CLARK (1777), 2 Cowp. 
610; 98 K. Bo ener ieee 
Annotations .—Consd. Del Campo & Martinez v. HR. (1837), 

2 Moo, PC. GC. 15; Roam Dean (1848), 12M. & Ww. 39. 

Apld. R. », Littlechild, Rt. v. Heslop (1871), L. R. 6 Q. 3. 

203. Refd. Bradlaugh r. Clarke (1883), 8 App. Cas, 354. 

Mentd. R. v. Mordecai Hymen (1798), 7 Term Rep. 536. 


1791. .|--Two persons cannot be con- 
victed in separate penalties under 5 Ann. c. 14,8. 4, 
for using a greyhound to destroy game.—-R. v. 
BLEASDALE (1792), 1 Term Rep. 809; Nolan, 139 ; 
100 Is. R. 1314. 

Annotation '- Refd. R. v. Dean (1843), 12 M. & W. 39. 

1792. ———-.|—BARNARD U. — GOSTLING 
(1805), | Bos. & P. N. R. 245; 127 E.R. 454, 

Ux. Ch.; affy. (1802), 2 Hast. 569. 


Annotations :—Apld. Del Campo & Martinez 7. KR. (1837), 
2 Moo, P.O. c 15, Refd. Davis v. Mdmonson (1403), 3 


Bos. & P. 382 
Penalties in respect of particular offences.!- — 
See TiTLes pussim, 














(b) Zo Whom Payable. 

1793. General rule —Crown —Unless contrary in- 
tention appears.|—ANON, (1587), Moore, K. BR. 
238; 72 I. R. 5538. a 

( :— dia vy. Clarke (1883), pp. 
Can 3k Rade Wovdward. eax (O01), 2 Vent. 267, 

1794. .}\—BRADLAUGH v, CLARKE, 
No. 412, ante. 

1795. Moiety given to treasurer of county, riding, 
or division.}— Where the moiety of a penalty 18 
given by a statute to the treasurer of a county, 
riding, or division, the word division must be taken 
in its legal & not in its popular sense, & cannot be 
applied to the different parts of a county in which 
the magistrates act under one general commission, 
but for the convenience of the county adjourn the 
quarter-sessions from one part of it to another, & 
appoint a separate treasurer for each.—HKVANS v. 
STEVENS (1791), 4 Term Rep. 459; 100 EB. R. 1118. 
Annotation :—Refd. R. v. Myers (1795), 6 Term Rep. 237. 

1796. Molety given to poor of parish.|—-lIn an 
action on a penal statute, one half of the penalty 
to the informer, the other half to the poor of the 
parish; &, after verdict for the pltf., alleged for 
error, that although there are two parishes Of 
St. James in the counly of Middlesex, ‘*«* ” 








the public interest expressly pew - ---- 
an det in a manner which renders it 
clear that the intention was to con-~ 


hy. 


e. Power court — T leeve. | ~— 14921) 1 W. W. BR. 1178; 16 Alta. ‘ 
The power pee the ee ie wees L. Rt. 220; 58 D. L. BR. 624.-—CAN. stitute an offence, ae a pees re 
agafist penalties docs not authorise {. —-~ To inflict penally— Penalty not — inflict a pene ~) a ky v. FORBE>, 
li ta relieve against statutory penalties. provided for—Inten ven of legislature cun- ' TEN provide S aries 


~ Ut & ALBEITA PROVINCIAL TREA- 


sider cd.J—Whero the legisluture has in 


Part VIII.—EnrorcemMent. 


Clerkenwell & that of Westminster, the record had 
not distinguished which of them, but only desig- 
nated ‘‘ the Parish of St. James in the County of 
Middlesex ”’ :—Held: well enough, at least after 
verdict, as the right parish might recover its moiety 
of the penalty, by showing that it was the parish 
in which the offence had been committed.— 
TAYLOR UV. WILLANS (1827), 1 Dow & Cl. 193 1 Bli. 
N.S. 415; 6 E.R. 432, HL. 
Annotation :—Mentd. R. v. Carlile (1831), 2 B. & Ad. 362. 
Penalties recoverable under summary jurisdic- 
tion.]|—See MAGISTRATES, Vol. XXXIII., pp. 459, 
460, Nos. 1716-1726. 


(c) Action for Penalty. 
i. In General. 


1797. Form of action—Where no particular 
penalty specified——Prohibitory statute.]|—An action 
on a prohibitory statute where no particular 
penalty is specified, must be by qui tam.—Warktr- 
HOUSE (Lapy) v. Bawpe (1606), Cro. Jac. 133; 
79 H.R. 116. 


Annotations :-—Refd. ay adoleen v. Wynn (1716), Willes, 597. 
Mentd. Higginson v. Martin (1677), Freoew. K. B. 322, 


1798. What must be pleaded--Where particular 
exemptions from Nability.]—It is a well-established 
principle, that, in all cases where proceedings are 
taken against a party for the recovery of a penalty 
under a statute, if there be any exception in the 
clause which gives the penalty, exempting certain 
cases from its operation, the declaration or informa- 
tion must show that the particular case is not 
within the exception. But where it comes by way 
of proviso in a subsequent part of the Act, it is not 
necessary to notice it in the declaration or informa- 
tion, but it is a matter which deft. must allege as a 
ground of defence. The same rule applies with 
increaxed force & efficacy to the case where 
penalties are given by one statute, & particular 
cases are, by a subsequent statute, exempted from 
its operation (LORD ABINGER, C.B.).—THIBAULT v. 
G1iBSON (1843), 12 M. & W. 88; 1 Dow. & L. 253; 
131.5. Ex.2; 7 Jur. 1043; 152 B. R. 1122. 
af naotations :--Consd. Rov. Jumes, [1902] 1 K. B. 540. 

Refd. Vilkington v. Cooke (1847), 16 M. & W. 615, 
Washbonrn », Burrows (1847), bo Hxeh. 107; Palk v. 
Force (1818), 12 Q. B. 666; Clack v. Sainsbury (1851), 
11 ©. B. 695; Grizewood v, Blane (1851), 11 CL B. 526 ; 


Nixon v. Phillips (1852), 7 ldxeh. 188; Flamank v, Simp- 
ile ae LR LA. & i. 276; Rev, Audley, (1907) t 


1799. Proof of MNability—-Penalty imposed in 
respect of particular commodity.|—-If a statute 
imposes a penalty for neglects relative to a par- 
ticular species of any commodity, a justification 
under the Act for raising the penalty must show 
that the commodity in respect of which the neglect 
was committed was of that particular species.— 
CHAUNCEY v, WINDE (1701), 1 Ld. Raym. 700; 
Nl Id. R. 13663 sub nom. CHANCHY v. WIN, 12 
Mod. Rep 5803; sub nom, CHANCE v. WEEDIN, 2 
Salk. 628, 

Annotations —Mentd. Cooper v. Monke (1737), Willes, 52; 
Piggott v. Kemp (1832), I Cr. & M. 197, Bardons vz. 
Selby (1833), 9 Bing. 756. 

1800. Admissibility of previous conviction 
of act of forfeiture-—-Penalty subsequently imposed 
by statute.|—Qu.: if an existing statute imposes 
a penalty upon an act, which was before subject 
only to forfeiture, whether the recorded con- 
viction of the act of forfeiture may be invoked for 
the purpose of enforcing the penalty.—R. v. Wair- 
TAKER (1823), 1 Hag. Adm, 145; 166 KB. R. 52. 


PART VIII. SECT. 5, SUB-SEOT. 1. 
—D. (c) ii. 


1803 i. No mode of recovery preecribed 
—fLarty aggrieved.J—Where a statute 


ives & penalty to a particular 
t must be construed tu give na 
right to sue for it, although no such 
right is given in express terms.—zr p. 
PEAROK (1844), 1 Legge, 189.—AUS. 
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1801. ——~ Must be established with reasonable 
certainty.|.—In an action upon a penal statute, 
unless the legislature expressly directs that certain 
proof shall be sufficient, it is not sufficient to give 
evidence which is consistent with the guilt of the 
person changed, but you must go further & prove 
that deft. has in mind the penalty with reasonable 
certainty (POLLocK, C.B.).—DyEr v. Bust (1866), 
as reported in 4 H. & C. 189; 385 L. J. ex. 105; 
13 L. T. 753; 30 J. P. 151. 

«lnnotations :—Mentd. Lewla +. Davis (1875), L. Bt. 10 


), t 
Exch. 86; Robinson +, Currey (1881), 7 Q. B.D. 465 
Forbes v. Sumuel (1913), 109 L. FT. 599. 


1802. Defence to action——-Previous judgment in 
favour of third party— Effect of collusion.|—Defts. 
pleaded in bar to an action to recover a penalty for 
breach of 21 Geo. 3, c. 49, a judgment in favour of 
a third party for the same penalty. That judgment 
was obtained in an action which was commenced 
in the name of R., with his consent, while pltf.’s 
action was pending, & was carried through to 
judgment by the intervention of a solv. employed 
by defts. & without the interference of R. 1t was 
commenced for the protection of defts. from any 
action brought or to be brought in respect of the 
penalty claimed in it; & also for the purpose of 
taking the Home Secretary’s opinion whether he 
would remit the penalty :—Held: the judgment 
recovered was no bar to an action for the same 
offence by a different pltf.—QIRDLESTONE 2. 
Briguron AQUARIUM Co. (1879), 4 Kx. D. 107; 
48 1.3. Q. B. 373; 40 LT. 4785 48 2. 2D. 428 ; 
27 W. R. 5238, C. A. 

Annotations :-—Consd. Forbos vr. Samuel, [1913] 3 KK. B. 706, 

Reid. Todd v. Robinson (1884), 60 L. T. 298. 


Within what time action must be commenced. |—— 
See LIMITATION OF ACTIONS, Vol. XXXII, pp. 529, 
530, Nos. 1837-1844. 

Latin informations.|—See (Crown PRACTICE, 
Vol. XVI., pp. 216-219, Nos. 27-35, 43-638, 69-75. 


ii. Who may Bring Action. 

1803. No mode of recovery prescribed-—Party 
aggrieved.|—If a statute prohibits the doing of a 
thing under a penalty to be paid to the party 
aggricved, or without saymg to whom it shall be 
paid, & does not prescribe any mode of recovery, 
debt lies for the party grieved.—UNDERHILL 0, 
ELnicoMBE (1825), M‘Cle. & Yo. 450; 118 KB. RR. 
489. 

Annotations :—Consd. Conch v. Steel (1854), 3 on. & B. 
402. Refd. Heudeboureck v, Langton (1829), 3 OC. & P. 
566: Addison vr. Round (1836), 4 Ad. & El. 7995 Stevens 
pr, Jeacocke (1848), 11 Q. B. 731: Kilhain e¢. Collier 
(1851), 21 L. J. Q B. 65; Cleeve vc. Hurwar, Wilde tv. 
Stanner (1857), 1 H. & N. 873. 

Under summary jurisdiction.'---See Macts- 
TRATES, Vol, XXAXAIIL. pp. 324, 525, Nos. 389g- 
$91. 

Necessity for consent of Attorney-General,] — 
See Action, Vol. J., pp. 51, 52, Nos. 413-418. 

Under particular statutes.} —See TiTLEes passim. 


iii. Place of Trial. 

See KR. S. C., Ord. 36, rn, 10. 

1804. Whether local venue abolished.|—Semble : 
R.S. C., Ord. 36, r. 1, abolishing local venues has 
the effect of repealing 21 Jac. 1. c. 4, ss. 1-3.—- 
ForBEsS v. Samunn, [1913] 3 K. B. 7080; 82 L. J. 
kK. B. 11385; 109 L. T. 599; 29 T. L. RB. 544. 
Annotations :-—Refd. Burnett v, Samuel (1913), 109 L. 'T. 

630; Bird v. Samnel (1914), 30 T. L. R. 323; Tranton 

vy. Astor (1917), 33 T. I. R. 383; Nichol v. Fearby, Nichol 

v. Robinson, [1923] 1 K. B. 480. 
arty, g. Crown.}-—A,-G. ». Smit (1892), 

13 N. 8S. W. iL. Ro (L.) 293; 8 
N.S. W. W. N. 67.—-AUS, 

h. ——.}—McCDONALD v. ROBERTSON 
(circa 1904), 22 C. L. T. 430.-—-CAN, 

etme? 
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Sect. 5.—Particular remedies: Sub-sect. 1, D. (ce) 
Ww. & v., & EB. ys sub-sect, 2, A.) 


iv. Practice. 

1805. Whether leave granted to amend pleading 
-—Effect of delay.|—The ct. will grant leave to 
amend in penal actions, even after the time limited 
for bringing o new action; provided pltf. has not 
been guilty of any unnecessary delay in prosecuting 
his suit, & the amendment prayed for does not 
introduce any new substantive cause of action.— 
MaAppock v. HAMMET (1796), 7 Term Rep. 55; 
101 HK. R. 851. 

1806. .|—The ct. will not permit any 
amendments to be made in a penal action, where 
pitf. has been guilty of delay in carrying on the 
suit.-—HANKIN v. MARSH (1798), 8 Term Rep. 30; 
101 E.R. 1249. 

_ 1807. -|—-The statute has limited the 
time within which a penal action shall be com- 
menced 5 clearly intending also, that such an action 
shall be prosecuted without delay. 1 think a 
party who, after he has commenced such an action, 
has been guilty of any delay, is not entitled to 
any indulgence. Here the action was commenced 
in Sept. 1828, & pltf. did not declare till Trimty 
term, 1829, & then did not proceed to trial at the 
next assizes. The time which has elapsed is so 
great that 1 think this rule ought to be discharged 
(LORD TENTERDEN, ('.J.).-—~Woop v. GRIMWOOD 
(1880), 10 B. & C. 689; 5 Man. & Ry. K. B. 584; 
109 E. R. 606, 

1808. -|—The ct. willallow amendments 
as well in penal as in civil actions, unless delay is 
caused thereby.—JONES v. Hpwarps (1838), 3 
M. & W. 218; 6 Dowl. 369; 1 Horn & H. 44; 7 
L. J. Ex. 70; 2 Jur. 207; 150 H. R. 1123. 

1809. Notice to produce papers-- Sufficiency of 
notice to agent.|—It is mot necessary in penal 
actions to give notice to deft. himself to produce 
papers, ctc. Notice to his agent or attorney is 
sufficient.—-CATES v, WINTER (1789), 3 Term Rep. 
306; 100 E.R. 590. 

Production of documents generally.] — Sec 
DIscovery, Vol, XVITL., pp. 5 et seq. 

1810. Application for judgment—-As in non- 
suit.|—-SuGark v. WrpsreR (1743), Barnes, 315; 
04 H.R. 933. 

1811. Whether new trial granted.]—-A new trial 
is never granted in actions upon penal laws.— 
FONEREAU v. ——- (1770), 3 Wils. 59; 95 E.R. 932. 
Annotations :-—Consd. Brook v. Middleton (1808), 10 East, 

268. Refd. Grezory v. Tufts (1834), 4 Tyr. 820; Hall 

v. Green (1853), 9 exch. 247. 

1812. Mistake or misdirection.)-—This ct. 
will grant a new trial in a penal action on account 
of a mistake or misdirection of the judge. If 
any matter be disclosed to an attorney in the cause, 
he cannot be permitted to give it in evidence, cither 
in that or any other action. It is the privilege of 
the clicnt & not of the attorney ; but such privilege 
is confined to counsel, solrs. & attorneys, when 
acting in their respective characters.—WILSON v. 
RASTALL (1792), 4 Term Rep. 753 ; 100 E.R. 1283. 


Annotations :—Apld. Gregory v. Tuffs (1834), 4 Tyr. 820. 
Refd. Brook v. Middleton (1808), 10 East, 268 ; Gainsford 
v, Grainmar (1809), 2 Camp. 9; Cromack v. Heathcote 
(1820), 2 Brod. & Bing. 4; Falmouth ». Moss (1822), 11 
Pnice, 455; Greenhough v. Gaskell (1833), Coop. ee: 
Brough. 96; Doe d, Strode v. Seaton (1834), 4 L. J. 
K. B. 3; Preston v. Collings (1838), 2 Jur. 329; LR.» 
Tilney & Tuffs (1848), 12 J. P. 645; Calley v. Richards 
(1854), 19 Beav. 401; Pearce v. Foster (1885), 15 Q. B. D. 
114. Mentd. Sharp v. Wakefteld, (1891) A. C. 173; J. 
v. West. Riding (Yorks) County Council (1896), 60 J. P. 550. 


1813. ——— -|—A misapprehension of the 
Jaw by the jury, whether occasioned by their own 
mistake, or the misdirection of the judge, is good 
ground for granting a new trial in a penal action, 


























STATUTES. 


where the verdict has passed for the deft., if the 
ct. are satisfied that the verdict proceeded entirely 
on such misapprehension.—GREGORY v. TUFFs 
(1834), 1 Cr. M. & R. 310; 2 Dowl. 711; 4 Tyr. 
820; 3L. J. Ex. 295; 149 E. BR. 1098. 


Annotations :—Apld. A.-G. v. Rogers (1843), 8 J. P. 249, 
Retd. 1. v. Challicombe (1841), 6 Jur. 481. 


1814. Verdict contrary to direction of 
judge.]-—The ct. has full power to grant a new trial 
at the instance of the Crown when the verdict has 
passed for deft. in an information for penaltics or 
in a penal action if it appears that the jury have 
acted in wilful contravention of the law as laid 
down to them by the judge at Nisi Prius on 
admitted facts in the same way that it would have 
done if the judge had erroneously directed them.— 
A.-G. v. RoGers (1843), 2 Dowl. N. S. 1037; 11 
M. & W. 670; 12 L. J. Ex. 395; 8 J. P. 2493 7 
Jur. 704; 152 E.R. 974. 


annotations :—Refd. Gough +. Hardman (1860), 
N. 8. 402; A.-G. v. Sillem (1863), 2 H. & C, 431. 


1815. Verdict against evidence.|—It is a 
settled rule, that when deft. in a penal action 
obtains a verdict, a new trial will not be granted on 
the ground that it was against evidence.—GouGTI v. 
HARDMAN (1860), 6 Jur. N.S. 402. 

1816. Whether leave to compound granted --. 
After verdict.|—--The ct. will give leave to compound 
in a penal action after verdict.—MAUGHAN v. 
WALKER (1793), 6 Term Kep. 08; 101 BH. BR. 56. 

1817. .|—The ct. will not give leave 
to compound in a penal action, after verdict, unless 
deft. can show circumstances which entitle him to 
such an indulgence.—CROWDER v. WAGSTAFF 
(1797), 1 Bos. & P. 18; 126 BE. KR. 753. 

1818. Where part of penalty goes to 
Crown.|--The ct. will not grant. permission to 
compound a penal action in with part of the 
penalty gocs to the King, unless the consent of the 
Crown is previously signified, Whether a verdict has 
passed for pltf. or not.—HowarpD v. SOWERBY 
(1808), 1 Taunt. 103; 127 MK. R. 770. 

1819. Whether proceedings stayed—Suggestion 
of new statute relieving defendant.|—In a qua tam 
action for penalties, the ct. refused to stay the 
proceedings or to give deft. further time to plead. 
upon a suggestion by affidavit, that an Act of 
parliament was likely to be passed, the effect of 
which would be to relieve deft. from the penalties. 
—GRANT v. KIDLEY (1843), 5 Man. & G. 201; G 
Scott, N. R.176; 12 1.3.0. P. 151; 7 Jur. 883 ; 
134 KB. It. 5387. 

1820. Whether proceedings set aside—Action 
commenced without leave of court---Necessity for 
leave imposed by subsequent statute.|-—A statute 
having authorised penal actions to be brought for 
certain omissions, a subsequent statute declared. 
as to part of these omissions, that no action should. 
be corumenced, or, if commenced, should be prose- 
cuted or carried on, without the leave of a judge. 

An action having been commenced for all the 
omissions, mentioned in the first statute, before 
the passing of the second statute, but having been 
proceeded with afterwards :—Held: the subsc- 
quent proceedings must be set aside, as being in 
part for omissions mentioned in the second statute. 
—GRANT v. BROWNE (1843), 6 Man. & G. 774; 7 
Scott, N. R. 508; 13 L.3.C. P. 23; 8 Jur. 177; 
134 E. R. 1104. 

Discovery of documents.]—-See Discovery, Vol. 
XVIII., p. 52, Nos. 90-94. 


v. Coats. 
1821. Whether costs allowed—General rule.|— 
Where a statute gives a penalty to the party 
grieved to be recovered by action, bill, plaint, etc., 
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Part VIII.—ENnrorceMent. 


. » . he shall have costs against deft. . . . but in 
a tam quam or other popular action . . . he shall 
not have costs against deft. (per CurR.).—-CUTLERS’ 
Co. IN YORKSHIRE v. RUSLIN (1692), Skin. 363; 
90 E. R. 161; sub nom. CUTLERS’ Co. IN HIGHAM- 
SHIRE v. BUSKIN, 12 Mod. Rep. 463; sub nom. 
CGuTLERS’ Co. IN HALLAMSHIRE v. HURSLEyY, 
Comb. 224. 

Annotations :—Folld. Plymouth Corpn. v, Collings (1692), 
Carth. 230. Consd. Plymouth Corpn. v. Werring (1744), 
Willes, 440; College of Physicians v. Harrison (1829), 9 
B. & C, 524. 

1822. —— --—--- .|—PrLymMoutTi CoRPN. v. COL- 
LINGS (1692), Carth. 230; 90 E.R. 738. 

1823. -—— It has been held in many 
instances, that where a statute gives accumulative 
damages to the party grieved, it is not a penal 
action; for in penal actions no costs are allowed, 
but if the action be brought by the party grieved, 
he is entitled to costs (ASHHURST, J.).— WOODGATE 
v. KNATCHBULL (1787), 2 Term Rep. 148; 100 
KB. R. 80. 

Annotations :—Refd. The Qendsberg (1805), 6 Ch. Rob, 
J42; Dew wv. Parsons (1819), 1 Chit. 205; Kuckle », 
Bewes (1525), 4 B. & C. 154; Lee v. Dangar, Grant, 
[1892] 1 Q. B. 2313; Shoppee v. Nathan, [1892) 1 Q. B. 
215; Woolford’s Hstate Trustee v. Levy, [1892] 1 Q. B. 
772. Mentd. Sturmy v. Middlesex Sheriff (1809), 11 Kast, 
25; ‘Thomas v. Peargo (1818), 5 Price, 57K; RR. uv. Jones 
(1830), 1 Gr. & J. 1405 Grainger », Hill (1838), 7 EL. J. 
C. P. 85, Berton v. Lawrence (1850), 5 Exch. 816 ; Hard- 
eastle v. Bielby, [1892] 1 Q. B. 709. 

1824. --—— Penalty given to party aggrieved.| — 
OuTLERS’ CO IN YORKSHIRE vr. Rusiin, No. 182], 
ante, 

1825. .}—~Where the statute gives a 
certain penalty to the party grieved, he shall 
recover costs; otherwise of nformer.—SHORE v. 
MADISTEN (1697), 1 Salk. 206; 91 E.R. 183. 

1826. --—— .|-—- Where a penalty is given by 
a statute, even subsequent to the Statute of 
Gloucester, to the party grieved he is entitled to 
costs if he sueceed.—PLYMOUTH CORPN. v. WER- 
RING (1744), Willes, 440; 125 BF. R. 1257. 
Annotation .—Consd. College of Physicians v. 

(1829), 9 BL & CL 524, 














Harrison 


1827. ----- - ~.) - WooDGATE vr. KNATCHBULL, 
No. 1828, ante. 
1828. .--—-- Action by informer.]-—SuoRE 1. 


Manpisren, No. 1825, ante. 

1829. --—~.]--Where a statute imposes a 
certain penalty, to be recovered by action, & vests 
the right of action in a particular person, or col- 
lection of persons, the withholding of the penalty 
is an injury which gives a right to costs of suit as 
well as to the penalty. Aliter, where the penalty, 
or the persons who are to sue for it, be uncertain. 
-~—COLLEGE OF PitysicrANS v. HARRISON (1829), 9 
B.& C. 524; 4 Man. & Ry. K. B. 404; 7 L. J. 
O.S. kK. B. 249; 109 KE. R. 196. 

1830. ----- ——— Moiety of penalty & costs given 
to poor of parish—Costs of appeal.|--Where an 
informer sues upon a penal statute, which gives the 
penalty with costs, half to the informer, & half to 
the poor of the parish in which the offence is com- 
mitted, he cannot deduct from the moiety payable 
to the parish a contribution for costs incurred in 
maintaining the judgment in a ct. of error, which ct. 
had refused to allow the costs of affirmance.— 
WILLAN v. TAYLOR (1827), 7 B. & C. 111; 51. J. 
O. 8S. K. B. 319; 108 HK. R. 667. 

1831. Right of action vested in particular 
person or body.|—COLLEGE OF PHYSICIANS v. 
HARRISON, No. 1829, ante. 

1832. Penalty uncertain.]|—CoLLEGE 
PHYSICIANS v. HARRISON, No. 1829, ante. 


E. Prohibition. 


See CROWN Practice, Vol. XVI., pp. 379, 381, 
Nos, 2166-2168, 2187-2189. 
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SuB-SEcT. 2.—PRIVATE REMEDIES, 
A. In General. 

1833. Whether action lies —- General rule.!— 
Wherever a statute gives a right to one person 
to have an act fulfilled by another, & that other 
does not fulfil it, a cause of action arises (IERLE, 
C.J.).—FoTHERBY v. METROPOLITAN Ry. Co. 
(1866), L. R. 2 C. P. 188; 36 L.45.C. P. 88; sub 
nom. FETHERBY v. METROPOLITAN Ky. Co.. 15 


W. RFR. 112. 
ancien :—Consd. Morgan v. Met. Ry. (1868), lL. R. 4 


1834. Sum given by statute—No remedy 
provided—Action for debt.}—WaALDEN v. VESEY 
(1625), Palm. 399; Noy. 75; 81 KE. R. 1142; 
sub nom. WALDEN v. URsy, Lat. 51. 

Annotation :—-Mentd. Hescott’s Case (1693), 1 Salk. 330. 

1835. ——— Particular remedy prescribed by 
statute—Penalty.|—Where an Act of Parliament 
prescribes a particular remedy for an offence, it 
does not necessarily take away the partics’ remedy 
by action.—WaRrpb v. Brrp (1790), 2 Chit. 582. 
Anvighor :~Mentd. Shaw v. Poynter (1831), 2 Ad. & El, 


1836. —--—- —-— .|— SAUNDERS v. HOLBORN 
District BOARD OF WorRKS, No. 1756, ante. 

1837. ——-- Effect of remission of 
penalty.|--WATKINS v7. NAVAL COLLIERY Co. 
(1897), Lrp., No. 698, ante. 

—-—~- -——-— Statute affirming pre-existing obliga- 
tion.] —See Sect. 2, ante. 

_~ur> 7 o>-- Statute creating new obligation.] — 
See Sect. 3, sub-sect. 1, ante. 

~--—— Particular {Instances.|——See TITLES prasim. 

1838. Within what time action must be brought 
~—Time limited by statute—-When cause of action a 
Single act.|;—Where a statute limits the period 
within which an action is to be brought for an act 
done or cominitted, if the cause of action be a 
single act, or one which amounts to a trespass, 
except 1 be a continuing trespass, the action 
must be brought within the prescribed period 
after the actual doing of the thing complained 
of: but. 1f the cause of action be, not the doing 
of the thing, but the resulting of damage only, 
the period of limitation 1s to be computed trom the 
time when pltf. sustained the injury.—-WHITE- 
HOUSE v. FELLOWES (1861), 10 C. B. N.S. 7605 5; 
30 L. J. C. P. 3053; 4 8. 0. 177; 265. 2P. 403 9 
W. RR. 557; 112 E.R. 651. 

Annotations :-—Refd. Mersey Dochs Trustecs vr. Gibbs 

(1866), L. R. 1 WH. L. 93; Colley v. I & N. W. Ry. (1880), 
5 Ix. D. 277; Darley Main Collicry Co. v. Mitcholl 
(1886), 11 App Cas. 127; Greenwill v. iow Beechburn 
Coal Co., [1897] 2 Q@. B. 165; Taff Vale Ry. v. Amalga- 
muted Soc. of Ry. Servants, [1901] A. C. 426; Turner 
vw. Mid. Ry. (1911), 104 L. T2317; Roa. Marshland Smecth 
& Ken District) Comrs., [1920}) 1 K. B. 155. _Mentd. 
Holliday v. St. Leonard, Shoreditch (1861), 11 C. B. N.S. 
192, Clothier ». Webster (1862), 12 ©. B. N. S. 790; 
Brownlow v. Metropolitan Board of Works & Aird (1864), 
16 C. B. N. 8. 546; Coe v. Wise (1864), 5 B. & 8. 440 ; 
Ohrby v. Ryde Comrs. (1864), 33 LE J, Q. B. 296; Parsons 
v. St. Mathew, Bethnal Green (1867), LD. R. 3 CG. P. 563 
Bathurst Borough + Macpherson (1879), 4 App. Cas. 
256; Hall wv, Norfolk, [1900] 2 Ch, 493. 


1839. ——— Where cause of action resulting 
damage only.|—-WHITEHOUSE v. FELLOWES, No. 
1838, ante. 

.J— See, generally, LIMITATION OF ACTIONS, 
Vol. XXXII., pp. 315 et seq. 

1840. Who may bring action—Person for whose 
benefit statute enacted.|}-—Pltf., in satisfaction of 
a debt due to him, received a cheque drawn on 
the Union Bank, & payable to him or order. He 
indorsed his name on the cheque, & crossed it 
with the name of his bankers, ‘‘ The London & 
County Banking co.” The cheque was stolen 
from his servant while taking it to the London & 
County Bank. The thief sold the cheque to one 
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Sect. Sub-sect. 2 3 A “9 


5.—Particular remedies: 


B.&C.) 


T. who transferred it for full value to a customer 
of the London & Westminster Bank. The trans- 
feree paid it into the last mentioned bank, & it 
was presented by them to the Union Bank, who 
paid it. Plaintiff then brought an action against 
the Union Bank, treating himself as the owner 
of the cheque, & defts. as having wrongfully con- 
verted it. & also claiming the amount of it on the 
ground that defts. had infringed, to his loss, 
21 & 22 Vict. c. 79, which provides that the cross- 
ing shall be a material port of a cheque, & that a 
cheque crossed with the name of a particular 
banker shall not be paid to any one but such 
banker :—-Held: the statutory provision relicd 
on was enacted directly for the benefit of the 
drawer, & no action lies for infringing the pro- 
visions of a statute except by the person for whose 
direct benefit they were enacted.—SMITH v, 
Unton BANK OF LONDON (1875), 1 Q. B.D. 313 
451.0. Q. HK. 17£9; 33.7.7. 657; 24 WR. 194, 
Ct. NN 

atnnotations -— Refd, Re Plumblv, Hr p. Grant (1880), 13 





Tupeaee Mentd. National Bank rv. Silke (1890), 63 
de d ’ 
1841. Individual customer of company- 





Breach of private Act.)— Where by an Act extend- 
ing the powers of resp. co. certain duties & obliga- 
tions were imposed on it. for the benefit of its 
customers with a view to the reduction of the 
price of gas contingent on the amount of surplus 
net profit, but no pecuniary penalty was imposed 
for default & no right of action given to persons 
aggrieved, provision however being made for its 
accounts being audited by direction of the mayor 
of the ceorpn. with whose consent the co. was 
originally established :~ Held: no individual cus- 
tomer had a rieht of action against the co. for non- 
compliance with the provisions of the Act. Such 
a right arises where given by the Act, & especially 
so where the Act as in this case is in the nature of 
a private Legislative bargain, & not one of public 

& general policy.—JOHNSTON & TORONTO ‘TYPE 

Founpry Co. v. TORONTO CONSUMER’S GAS Co., 

[1898] A. C. 447; O67 I. J.P. GC. 883 78 GL. T. 

270, B.C. 

1842. -—--- Members of statutory class-—-To main- 
tain preferential rights.|\—Where certam  pre- 
ferential rights are alleged to have been conferred 
by statute upon an indefinite class, who claim 
such rights not as members of the general public 
but as a sect. of & adverse to the general public 
then the members of such a statutory class possess 
a& common interest & common rights, & some 
members of the class can properly bring an action 
on behalf of themselves & all other members of 
the class to maintain such statutory interest & 
rights.—-ELLIS 1», BEDFORD (DUKE), [1899] 1 Ch. 
494; 68 L. J. Ch. 280; 80 L. T. 382: 47 W. R. 
$80; 16 T. L. R. 202; 43 Sol. Jo. 258, C. A.; 
uffd. sub nom. BEDFORD (DUKE) v, Fiiis, [1901] 
A. (1, H. L. 

Annotationa :—Refd. Taff Vale Ry. v. Amalgamated Soc. 
of Ry. Servants, (1901) A. C. 426; Wets «+. Sackville, 
11903) 2 Ch. 378: Crosfield v. Manchester Ship Canal 
Co, (1904), 90 LL. T. *57; Chapman 7. Michaelson, [1909] 
1 Ch, 238) Markt « Knight 3.8. Co., Sale & Frazer v, 
Knight S.8. Co., [1910] 2K. B. 1021; Vacher v. London 
Soc, of Compositors, [1913] A, C. 107, Mercantile Marine 
Rervice Assoen, v. Tons, [J916] 2 K. B. 243: Hardie & 
Lane v, Chiltern, [1928] 1 K. LB. 663. Mentd. Janson v. 


Property Insee. (1913), 30 T. L. R. 493 Guaranty Trust 
Co. of Now York v. Hannay, [1915] 2 K. B. 536; Churchill 


PART VIII. SECT. 5, SUB-SECT. 2. 
—B., Inoney to particu 
1846 §. General rule.J--Where an Act 


of Parliament casts upon a party an amount ; 


& specific sum of 
persons, an action 
of debt may be maintained for the v. 
& that althourh a different 


obligation to pay 
ar 


STATUTES. 


v. Whetnall, Aberconway v. Whetnall tg 119 L. T. 
aee Esquimalt & Nanaimo Ry. v. Wilson, [1920] A, C. 


1848. Against whom action may be brought— 
Individual doing prohibited act—Particular act 
affecting public.|— Where a statute Ean the 
doing of a particular act affecting the public, no 
person has a right of action against another 
merely because he has done the prohibited act 
(PoLtock, C.B.).-—-CHAMBERLAINE v. CHESTER & 
BIRKENHEAD Ry. Co. (1848), 1 Exch. 870; 18 
L. J. Ex. 404; 11 L. T. 0. S. 270; 154 BR. 
371. 

1844. Costs.|—In proceedings under statutes it 
is the settled rule of the ct. that no costs can be 
awarded, except such as are authorised by the 
particular Act.—Re ST. DUNATAN IN THE WEST 
CHanITy SCHOOLS (1871), IL. R. 12 Eq. 587; 24 


L. T. 6183; 190 W. R. 8&7. 
a oation jaqghla- Re Stanley of Alderley’s Estates (1872), 


1845. -|—The ct. held that the costs were 
not provided for by the special Acts, & refused to 
direct the navigation trustees to pay them.— 
Re STANLEY OF ALDERLEY’S (LORD) ESTATE 
(1872), L. R. 14 Eq. 227; 261. T, 822. 


B. Action for Debt. 


1846. General rule.]|—There is no doubt that, 
wherever an Act of Parliament creates a duty or 
obligation to pay money an action will lie for its 
recovery unless the Act contains some provision 
to the contrary (PARKE, 3.).—SNEPHERD 1. 
UILis (1855), 11 Exch. 55; 25 L. J. Mx. 6; 156 
i. RR. 743. 

Annotations :—~Consd. Cohen v. Hall, (1922]2 K. B 37. Refd. 
St. Pancras Vestry v. Batterbury (1857), 2 C. B. N.S. 
477; Lamplough v, Norton (1889), 58 L. J. : B. 279, 
Aylott v. West Han Corpn., [1927] L Ch. 30. Mentd. 
Lowe v. Dorling, [1906] 2 K. B. 772; Cannon Brewery 
ae ve Cen Control Board (Liquor Traffic), [1918] 2 
1847. ~-—-.|—-Where a statute gave a right to 

a sum of money & provided no means of recover- 

ing il the remedy was by action (per CUR.).—- 

RICHARDSON v. WILLIS (1873), L. RK. & Exeh. 89 ; 

42 L. J. Ex. 683 28 L. 1. 713 12 Cox, C. CO. 351. 

Annotation :-—Refd. #?e Hayson, Booth v. Trail, Sunder- 
Jand Corpn. Garnishees (1883), 49 L. T. $71. 
1848. .|—The statute provides in the 

plainest terms that money paid under circum- 

stances such as exist in the present case ‘ shall 
be deemed & taken to be a debt due & owing. 

That being so there is no necessity for any pro- 

mise to pay in order to render the money recover- 

able. The action under the sect. is to recover a 

statutory debt (LORD STERNDALE, M.R.).—COHEN 

v. HALL, [1922] 2 K. B. 387; 91 T. J. K. BB. 407; 

127 L. T. 1380; 38 T. LR. 429; 66 Sol. Jo. 349, 

1 

» A. 


Annotations :—Refd. Bowling 1. Camp. (1922), 128 L. T. 
342; Henshall v. Porter, [1923] 2 K. B. 193. 








C. Action for Damages. 


See, generally, TYAMAGES, Vol. XVII., pp. 76 
el sey. 

1849. Whether action lies—-Damages given by 
statute to party aggrived.|}—-Whcre damages arc 
given by statute to the party grieved, they cannot 
be recovered on an indictment unless that mode 
be expressly pointed out; but) must be sued for 
by action on the statute.—BumpstTEp’s CAS 
(1636), Cro, Car. 448; 79 FB. R. 990. 


Annotations :-—~Mentd. Rt. v. Sadler (1663), 1 Sid, 99; R. 
v. Parsons (1675), Froom. K. BB. 396. 


remedy may be provided by the Act. 
—-KASTERN JUDICIAL DisTricr BOARD 
WINNIPEG CORPN, (1886), 3 Man. 
L. R. 537.—CAN. 


Part VII[.—ENFORCEMENT. 


1850. —— Depends on scope & object of 
statute.|—Where an Act of Parliament imposes a 
statutory duty, an action does not necessarily lie 
for the breach of such duty at the suit of any person 
injured by such breach. Whether such a right 
of action exists depends upon the general scope 
& object of the particular statute.—ATKINSON v. 
NEWCASTLE WATERWORKS Co. (1877), 2 Ex. D. 
441; 46 L. J. Ex. 775; 86 L. T. 761; 42 5.2. 
183; 25 W. R. 794, C. A.; revsg. (1871), L. &. 
& Exch, 404. 

Annotations : —Distd. Handley +, Moffat (1872), 21 W. I. 
231. Consd. Great Northern Fishing Co. v. Edgehill 
(1883), 11 Q. B. J). 225; M‘Colla v. Clacton-on-Sea Gas 
& Wator Co. (1889), 5 T. Ll. R. 690. Apld. Saunders vr. 
Holborn District Board of Works, (1895) 1 Q. B. 61. 
Consd. Clege, Parkinson v. Earby Gas Co., [1396] 1 Q. B. 
492; Goodson % Sunbury Gas Consumers’ Co, (1896), 
75. T. 251. Apld. Groves », Wimborne, |1898) 2 Q. B. 
402 Consd. Hartley v. Rochdale Corpn., [1908] 2 K. B. 
594: Dawson v. Bingley U. C., (1911) 2 K. B. 149; 
Butler (or Black) v. Fife Coal Co., [1912] A. GC. 149; 
Prico », Webb, [1913] 2 K. B. 367; Neville v. London 
“ xpress 7?’ Newspaper, [1919] A. C. 3683 Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 K. 2B. 832; 
Scammell ». Attlee (1928), 45 T. L. 8. 75. Refd. Cornell 
o, Way (1873), L. R. 8&8 OC. PP. 328; Peon eg v. James 
(1873), L. R28 CG. PP. 4893 Gorris 2, Scott (1874), I. i. 
9 Exeh. 125; Jtosa v. Rugge-Price (1876), 1 Ex. J). 
969; Thorley v7. Glossop iO) 34. T. 169; Bathurst 
Borough v. Macpherson (1 79), 4 App. Cag. 256; Vallance 
». Kalle (1884), 13 Q. B 7). 1093 Melliss v. Shirley & 
Freemantle J. B. of Hoalth (1885), 54 L. J Ne B. 408; 
R. «. Hall, (1891) 1 Q. B. 747; Cowley v. Newmarket 
L. B., (1892) A. C 3153 Barry Ry. uv. Tatf Vale Ry. 
(1894), 64 lL. J. Ch. 230; Patent Agents Institute v. 
Lockwood, [1894] A. GC. 347 3 Johnston & Toronto Type 
Foundry Co, v. Toronto Consumers’ Gas Co., [1898] A. C. 
447; Gale ve. Rhymney & Aber Vallevs Gas & Water 
Co. (1903), 89 LL. T.. 399: Simpson 2. South Oxfordshire 
Water & Gas Co., (1908) 1 K. B. 917; RR. ve Marshland 
Smeceth & Fen District Conmmrs,, [1920] 1 K. B. 154, 
1851. Breach of duty necessarily attended 

with damage.|—Where an Act) of Parliament 

creates a duty, the breach of which in any case 
is attended with damage, that breach of duty is 
the foundation of an action (LORD DENMAN, 

C.J.). ~LICHFIELD CorPN. v. SIMPSON (1845), 8 

Q. B. 65; 61L. 7T. O. S. 122; 10 J. P. 1203 115 

. RR. 798. 

Annotations :-—Consd. Marshall v. Nicholls (1852), 18 Q. B 
R82. Reid. Wiley v. Crawford (1860), 1 B. & S. 253 
yee Northern Fishing Co. v. Kdgehill (1883), 11 Q. B.D 
225. 

1852. -—— Specific duty created by statute.| —- 
Where a co. or party is commanded by statute to 
do a specific act, any person specially damaged 
by the statute being disobeyed has a right of 
action against the parties disobeying.—CaALk- 
DONIAN Ry. Co. v. Coir (1860), 3 L. T. 2523 7 
Jur. N.S. 475, IT. Li. 

1853. ---— Duty created with particular object-—— 
Damage suffered not contemplated by statute.}— 
When a statute creates a duty with the object of 
preventing a mischief of a particular kind, a person 
who. by reason of another’s neglect of the statutory 
duty, suffers a loss of a different kind is not entitled 
to maintain an action in respect of such Joss.— 





. 
. 
> 


. 
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Gorris v. Scorr (1874), L. R. 9 Exch. 125; 438 
lL. J. Ex. 92; 80 L. T. 481; 22 W. R. 676; 2 
Asp. M. L. C. 282, Ex. Ch. 


Annotations :-—Apld. Ross v. Rugge-Prico (1876), 1 Ex. D. 
269. Consd. Hemmings v. Stoke Poges Golf Club, [1920 
1K. B. 720. Refd. Groves v. Wimborne, [1898] 2 Q. B. 
Ab ; ae v. Britannia Hygienic Laundry Co,, [1923] 


. ae 


—_ 


1854. —-— For past damage.|—-Ross v. RuGGE- 
Prick, No. 1746, ante. 

1855. ——--- ———.]— Brain v. THOMAS, No, 1748, 
ante, 

1856. ——— Statute passed for benefit of general 


public.|-A man may be morally, &, under the 
terms of an Act of Parliament, legally culpable, 
& yet his conduct may not give any right of action 
to a private individual who suffers injury thereby. 

A breach of a statutory duty may not constitute 
the foundation for a private right of action.— 
Warp v. Hosss (1878), 4 App. Cas. 13; 48 L. J. 
Q. B. 281; 401. T. 78; 48 J.P. 252; 27 W. RR. 
114, IL. L. 


Annotations :~ Refd, Phillips». Brittannia H Ygionic Ue une 
Co., (1923) 1 K. BK. 539. Mentd. Peters v. Planner (1895), 
11 T. L. R. 169; Sarson v», Roberts (1805), 43 W. FR. 
690; Dunn v. Currie (1902), 71 L. J. kK. B. 963; Clarke 
v. Army & Nuvy Co-op, Soe., [1903] 1 K. B. 155. 


1857. -—— Duty created for protection of in- 
dividual-—Necessity for proof of actual damage—- 
Whether Attorney-General need be joined.|—Where 
an Act of Parliament contains a provision for the 
special protection or bencfit of an individual he 
may enforce his rights thereunder by an action, 
without either joining the A.-G. as a party or 
showing that he has sustained any particular 
damage.—DEVONPORT (CORPN. v. PLYMOUTH, 
DEVONvORT & District TRaMways Co. (1884), 
521. T. 161; 49 J. P. 405, C. A. 

1858. —- —-_— What may be taken Into con- 
sideration—Particular remedy provided by statute.| 
—Where an absolute duty is imposed upon a 
person by statute it is not necessary, in order to 
make him liable for breach of that duty, to show 
negligence. Whether there be negligence or not, 
he is responsible quacunque via for non-performance 
of the duty. As authority for that the case of 
Gray v. Pullen (1864), 5 B. & S. 970, may be re- 
ferred to, where it was held in the Exch. Ch. by 
the whole ct. that the breach of a statutory duty 
such as that now in question of itself gives a right 
of action to a person thereby injured, unless the 
case can be brought within some known exception 
to that rule. An exception to the rule is where, 
a new duty or right being created by statute, a 
new remedy is given by the statute to a person 
injured by a violation of it, & upon the purview 
of the whole Act it appears that: the remedy so 
given is intended to be a substitute for the 
right of action which would otherwise exist 
(Riapsy, ¥..J.). 

Where a statute provides for the performance 
by certain persons of a particular duty, & some 


escape required by the Fire tl Fe 
Act, an action for damages will lie 


1852 i. Whether action lies—Sypecific 
duty created by statule.J—A_ atatute 
which empowers a public authority 
to do specified acts, &, whilst taking 
away the right of action of a person 
injured by such acts lawfully done 
gives compensation by arbn. is not, 
unless a contrary intention appears, 
to be coustrued as including compensa- 
tion for injuries caused by the neglect 
or omission of the authority: us to 
these the person injured still has his 
remedy by action.—Re BLAND BRO- 
THERS & INGLEWOOD BOROUGH CoUN- 
CIL’S ARBITRATION, [1918] V. L. R, 
467.—AUS. 


1852 il, ———- ——.]—Where a statute 


of persons for whose benefit & pro- 
tection the duty is iniposed, is injured 
by the failure of the person required 
to do so to perform it, an action, 
pe Jacte, & if there is nothing to 
he contrary, is maintainable by such 
person; but whero the particular 
course of conduct is imperative, & 
the non-performance is, in the general 
interest, punishable by penalty, an 
action will not lie.—TOMPKINS v. 
BROCKVILLE RINK Co. (1899), 31 
O. RR. 124.—CAN. 


1852 iii. -.}—Where a guest 
in a burning hotel is injured in con- 
ran bees of the proprietor having 
failed to provide the means of fire 


against the proprietor, notwithstand- 
fug that a penalty is imposed for breach 
of the statutory duty.—LOvVE v. NEw 
FAIRVIEW CORPN., LYrp. (1904), 10 
B.C, R. 380; 24 C0. L. T. 259.—CAN. 


1852 iv, —--- —— J]—Where a statute 
or statutory bye-law enacts for the 
benefit. of the public that a certain thing 
shall be done, any one of the public 
has, in the absence of any indication in 
the statute or bye-law to the con- 
trary, a civil remedy for any special 
damages sustained by him by reason 
of non-compliance with the enact- 
ment.—CaPE CENTRAL Rys. (IN Liqur- 
DATION) v. NOTHLING (1890), 8 9S. C. 
25.—S. AF. 
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Sect. 5.—Particular remedies: Sub-sect. 2, C. & D. 
Sects. 6 & 7: Sub-sects. 1, 2 & 3] 


one belonging to a class of persons for whose 
benefit & protection the statute imposes the duty 
is injured by failure to perform it, primd facie, &, 
if there be nothing to the contrary, an action by 
the person so injured will lie against the person 
who has so failed to perform the duty. 1 have 
equally no doubt that, where in a statute of this 
kind a remedy is provided in cases of non-per- 
formance of the statutory duty, that is a matter 
to be taken into consideration for the purpose 
of determining whether an action will lie for injury 
caused by non-performance of that duty, or 
whether the Legislature intended that there should 
be no other remedy than the statutory remedy ; 
but it is by no means conclusive or the only matter 
to be taken into consideration for that purpose. 
If it be found that the remedy so provided by the 
statute is to cnure for the benefit of the person 
injured by the breach of the statutory duty, that 
is an additional matter which ought to be taken 
into consideration in dealing with the question 
whether the Legislature intended the statutory 
remedy to be the only remedy. But again, the 
fact that the Legislature has provided that that 
remedy shall enure, or under some circumstances 
shall enure, for the benefit of the person injured, 
is not. conclusive of the question, &, although it 
may be a cogent & weighty consideration, other 
matters also have to be considered (VAUGHAN 
WILiiaMs, L.J.).—-GROVES v. WIMBORNE (LORD), 
[1898] 2 Q. B. 402; 67 L. J. Q. B. 862; 79 1. T. 
2845 47 W. R. 87, C. A. 


Annotations :—Consd. Watkins 1. Naval Colhery Co. (1897), 
Ltd., [1911] 2 K. B. 162; Butler (or Black) v. Fife Coal 
Co., {1912] A. C. 149; Woods v, Winskill, (1913) 2 Ch. 
303. Apld. R. ©. Marshland Smecth & Fen District 
Comrs., {1920} 1 K. B. 155. Consd. Scammell v. Attlee 
(1928), 45 T. I. We. 75.) Refd. Crossheld v, Manchester 
Ship Canal Co. (1904), 73 L. J. Ch. 345 3 David v. Britannic 
Merthyr Coal Co., [1909}) 2 Kk. B. 146; Jones vr. 
Canadian Pavific Rv. (1913), 83 L. J. P. C. 133 Simmonds 
v. Newport Abercarn Black Vein Steam Coal Co,, [1920] 
3K. B. 131; Fowler v. Kibble, (1922) 1 Ch. 487; Phillips 
v. Britannia Hygienic Laundry Co., (1923] 2 K. B. 832 ; 
Dew wv. United British SS. Co. (1928), 139 L. T. 628. 
Mentd. Gibson ». Dunkerley, Loes & Sykes, Third Parties 
(1910), 102 L. T. 587: Pursell v. Clement Talbot (1911), 
111 L. FT. 827. 


—-- Particular instances.|—See TirLES passim. 


D. Injunction. 
See, generally, INJUNCTION, Vol. XXVIII., pp. 
355 et seq. 


Sect. 6.--TRANSACTIONS FORBIDDEN BY 
STATUTE. 

1859. Voidness by statute—Whether distinguish- 
able from voidness at common law.}]—1 think 
there is no difference between things made void 
by Act of Parliament. & things void by the common 
law. ... There has been a distinction mentioned 
between a bond being void by statute, & at 
common law, & it is said that in the first case, if 
it be bad, or void in any part, it is void in toto ; 
but that at common law it may be void in part, 
& good in part, but this proves nothing in the 
present case; the judges formerly thought an 
Act of Parliament might be eluded if they did 
not make the whole void, if part was void; it 
is said the statute is like a tyrant, where he comcs 
he makes all void, but the common law is like a 
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,1859 i. Voidness by statute—Whether 
distinguishable from voidnesa at common 
law.J—Where a statute prohibits under 


a penalty, any person from 

to pay certain expenses, an agreement 
to pay such expenses is invalid, & no 
achiGn is maintainable upon it, although 
the statute does not expressly pro- 


STATUTES. 


nursing father, makes only void that part) where 

the fault is, & preserves the rest (WILMoT, C.J.). 

—COLLINS v. BLANTERN (1767), 2 Wils. 341; 95 

BR. R. 847. 

Annotations :—Consd. Gas Light & Coke Co. v. Turner 
(1839), 5 Bing. N. C. 666. Refd. Mastor v. Miller (1791), 
4 Term Rep. 320; Kerrison wv. Cole (1807), 8 East, 231 ; 
ayoeen v. Horseman (1810), 8 Taunt. 241; Fletcher v. 


Sondecs (1827), 1 Bli. N. S. 144; Hil v. Manchester & 
Salford Waterworks Co, (1831), 2 B. & Ad. 544; Picker- 
ing v. Ilfracombe Ry. (1868), L. R. 3 C. P. 235; He 


Coltman, Coltman v. Coltman (1881), 45 L. T. 392; Bar- 
clay v. Pearson, [1893] 2 Ch. 154. Mentd. Pole v. Har- 
robin (1782), 9 Kast, 415, n.; Drage v. Lbberson (1798), 
1 Esp. 643; Edgecombe v. Roda (1804), 5 Mast, 294; 
Paxton v. Popham (1808), 9 Kast, 408 ; Greville v. Atkins, 
etc. (1829), 4 Man, & Ry. K. B. 372; Kdwards v. Brown 
(1831), 1 Cr. & J. 307; Prole v. Wiggins (1836), 3 Bing. 
N. C. 230; Kirwan v, Goodman (1841), 9 Dowl. 330; 
Ward ». Lloyd (1843), 6 Man. & G. 785; Keir v. Leeman 
(1846), 9 Q. B. 3715 Higgins v. Pitt (1849), 4 Exch, 312; 
Benyon v. Nettlefold (1850), 3 Mac. & G. 94; Reynell 
v. Sprve (1852), 1 De G. M. & G. 660: Royal British Bank 
vw. Turguand (1855), 5 HK. & B. 248 ; Meyers v. Sarl (1860), 
9 W. It. 96; Nawab Sidhee Nuzor Ally Khan v. Rajah 
Ojoodhyaram Khan (1866), 10 Moo, Ind. App. 5403 
Taylor v. Chester (1869), L. It. 4 Q. B. 309; Waugh wv. 
Morris (1873), 42 L. J. Q. B. 57; Rawlings v. Coal Con- 
summers’ Aasocn. (1874), 43 L. J. M. ©. 111; reer v 
Shine (1878), 14 Cox, ©. C. 124; Rourke v. Mealy (18 2: 
41 L. T. 168: Yorkshire Ry. Waggon Co. v. MacLure & 
Cornwall Minerals Ry. (1881), 45 L. T. 7475; Reichel v. 
Oxford (Bp.) (1887), 35 Ch. D. 48; Kearley v. Thomson 
veri) 24 > Q. BL OD. 7423 Hermann x, Charlesworth 
1905), 74 L. J. K. 13, 620: Pe Robinson’s Settlmt., Gant 
v. Hobbs (1912), 106 L. T. 443; Zee Worthington, lex p. 
Pathé Freres, [1914] 2 K. B. 299. 


1860. Statutes denying legal effect to instruments 
- Distinguished from statutes declaring instruments 
void to all intents.]—Distinction between Acts of 
Parliament, denying legal effect to instruments, 
as the Act for enrolling bargains & sales, & the 
Registry Act, & Acts, declaring instruments void 
to all intents; as the annuity & the Ship Registry 
Acts. Notwithstanding the former, the party is 
bound in equity by the contract.—Davis v. 
STRATHMORE (EARL) (1810), 16 Ves. 4193 3 
E.R. 10438. 


afnnotations + 





Consd. Greaves v. Tofleld (1880), 14 Ch. D. 


563. Refd. Tunstall « Erappes (1829), 3 Sim. 286; 
Skeeles 2) Shearly (1836), 8 Str. 353; Willis 7. Brown 
(1839), 10 Sim 127, Benham vr Keane (1861), 3 De 


G@. Fo& J. 388, Re Monolithic Building Co., Taeon tv. 
Monolithie Building (o., [1915] ] Ch. 643, 


1861. Action on illegal transaction. -Duty of 
court to take objection. |--- If the ct. is satisfied that 
a transaction is legal or unenforceable by statute, 
it must take the objection itself although the 
parties may not wish to raise the point.—SocierTr 
DES TiéTens KReunis (Socisté ANONYME)  ?. 
TTAWKER (1913), 29 T. L. R. 5785 on appeal 
(1914), 30 T. L. R. 428, C. A. 

Contracts rendered illegal by statute.|—-Sce 
Contract, Vol. XIT., pp. 269-274, Nos. 2200- 


2244, 
Conflict of laws.|—Sce CoNFnict OF LAWS, 
Vol. XJ., pp. 401-406, Nos. 724-752. 
—— Particular instances.|—Sce TITLES passim. 








Sect. 7,—EXCUSES FOR NON-OBSERVANCE OF 
STATUTES. 
SuB-sSECT. 1.—IGNORANTIA JURIS NON 
1eXCUSAT. 

1862. Application of principle—General rule.|— 
Note, an Act of Parliament has every man’s con- 
sent as well to come, as present, & so he is here 
an author of his own hurt, & also he must hold 
it as the Act gives it, having power to bind every 


hibit the other party to the agreement 
from receiving such expenses, or im- 
pose a penalty upon him for so doing. 
—O’BRIEN v. DILLON (1858), 9 I, ©. 
L. R. 318; ll Ir, Jur. 43.—IR 
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man’s right; cither finally or sub modo, as here 

it is for the first taker; & therefore are savings 

or strangers rights in Acts of Parliament.—Dun- 

COMBE v. WINGFIELD (1618), Hob. 254; 80 H.R. 

400. 

Annotations :—Reld. Re Airey, Atroy v. Stapleton, [1897] 1 
Ch. 164. Mentd. Wakeman v. Blackwell (1676), 1 Mod. 
Rep. 218; King v. Dilliston (1688), 1 Show. 83; Symonda 
», Cudmore (1691), 12 Mod. Rep. 32; Lodge v. Jennings 
(1714-27), Gilb. Ch. 255; Witham v. Lewis (1744), 1 
Wils. 48; Goodright d’Roffe » Harwood (1773), Lofft, 
282; Corner v. Shew (1838), 2 Jur. 761; Woodroffe v. 
Doo d. Daniell (1846), 15 M. & W. 769. 

1863. —---.]--(1) If a discretionary power 
was meant to be given, the power would have been 
expressed in the clearest language. 

(2) Every man is presumed to know the law & 
perhaps more emphatically the statute law of 
the realm (LORD CHELMSFORD).——-CARTER  v. 
McLAREN (1871), L. R. 2 Sc. & Div. 120. 


1864. Public statute.|—This Act is a public 
Act accessible to all, & supposed to be known to 
all (JERVIS, (.J.).-—Easr ANGLIAN Ry. Co. v. 
JHASTERN CouNTIES Ry. Co. (1851), 11 CGC. B. 
775; 7 Ry. & Can, Cas. 150; 21 1. J. CG. P. 23; 
18 1. T. O. 8. 1383 16 Jur. 249; 188 FE. R. 680. 


Annotations ;—Apld. MeGregor v. Dover & Deal Ry. Co. 
(1852), 7 Ry, & Can. Cas. 227. Refd. Kastern Counties 
Ry. «7 Hawkes (1855), 5 H. L. Cas. 331: Taylor v. 
Chichester & Midhurst Ry. (1867), L. KR. 2 Exch. 356, 
Ashbury Ry. Carriage & Iron Co. ». Riche (1875), lL. Hh. 
7H. L. 6535 AG. GE. Ry, (1879), 11 Ch. D. 449, 
Mentd. South Yorkshire Ry. & River Dun Co. vr. G. N. 
Ry. (1858), Iexech. 55: Bostock 7. North Staffordshire 
Ry. (1855), ik. & B. 798; Norwich Corpn. v. Norfolk 
Ry. (1855), EK. & BK. 3973 Loyal Bnitish Bank 7. Tur- 
quand (1866), 6 KH. & B. 327, Shrewsbury & Birmingham 
Ry. wo N. W. Ry (1857), 6 WR. Ie Cas. 11335) Bateman 

Ashton-under-Lyne Corpn. eee 3 oH. & N. $233 

Rogers vy Oxford, Worcester & Wolverhampton Ry. 

(1808), 2 De G. & J.662; L Bk SC Rye LL & BOW 

Ry. (1859), 4 De G & J. 362; Hammersmith & City Ry. 

vt. Brand (1869), L R. 4 H. L. 1715 Driver_v. Kingston 

Highway Board (1871), 24 L TT. 480; 

Li. & N. W. Ry. (1877), 3 Q. B.D. 134, 

1865. ---— Private statute.|—Where a co. is 
created by Act of Parliament, having privileges 
& rights granted to them, & liabilitics & duties 
inposed upon them, in respect of their incorpora- 
tion, parties dealing with them must be taken to 
be cognisant of the provisions of the Act of Parlia- 
ment granting those privileges & nghts & imposing 
those duties & liabilities, although it be a private 
Act (ERLE, C.J.).--CAHILL v. LONDON & NORTH 
WESTERN Ry. Co, (1861), 10°C. B. N.S. 1543 30 
3. C. PP. 280; 41. T. 246; 7 Jur. N.S. 1164; 
9 W. RR. 653; 142 1. RR. 1095; affd. (1862), 13 
C. B. N.S. 818, Tax. Ch. 

Annotations :~ Refd. Phelps rv. L. & N. W. Ry. (1865), 12 
L. 'T. 4965) Austin», G. W. Ry. (1867), 8 B & S327, 
Macrow v» G. W, Ry. (1871), L. RR. 6 Q. B. 612; Wilkin- 
son v. I. & Y. Ry., (1907] 2 K. B. 222. 

1866. ——--- Persons of humble station./—-I do 
not see how the law is to be administered so as 
to be acceptable to reasonable persons unless 
allowance is made for the want of knowledge on 
the part of persons in humble life (LAW, J.).— 
Hook v. Hook & Brown, [1917] P. 563° 86 
LJ. P. 413 116 1. T. 383; 33 T. 1. R. 181; 
61 Sol. Jo. 284. 

1867. ———- Statute making continuous proceeding 
unlawful—Whether reasonable time to be allowed 
for discontinuance.|—Before a continuous Act or 
proceeding, not originally unlawful, can be treated 
as unlawful by reason of the passing of an Act of 
Parliament by which it is in terms made so, a 
reasonable time must be allowed for its discon- 
tinuance (BAGGALLAY, J..J.).—BURNS 1¥. NoweE.Li 
(1880), 5 Q. B. D. 444; 49 L. J. Q. B. 4683 48 








Evershed v, 
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1867 i. Application of principle — 


Stalute making continuous proceeding 
unlawful — Whether reasonable tume to 
be allowed for diacontinuance.J—N. ¥. 95; 
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L. T. 342; 44 J. P. 828; 29 W. R. 30; 4 Asp. 
M. 1. C. 323, C. A. 
—--— Particular instances.|---Sce TitLes passim. 


SUB-skcr. 2.—-ActT oF GoD. 

1868. General rule--Performance excused.]— 
We are of opinion that, as the duty of applt. to 
give such notice was cast upon him by the law, 
not by his own voluntary contract, he is excused 
from performing that duty by its becoming im- 
possible by the act of God (Parreson, J.).—R. 
v. LEICESTERSHIRE JJ. (1850), 15 Q. B. 88; 4 
New Mag. Uas. 83; 4 New Sess. Cas. 124; 19 
L. J. M. C. 209; 15 L. T. O. 8S. 132; 14 J. P. 
5425 14 Jur. 550; Li7 BK. R. 301. 

Annotations :~—Apld. Marsland v. Tuggart, [1928] 2 K. B. 
447. Mentd. Tipperary Case (1875), 3 O'M. & HT. 19. 
1869. — — -|;—The only question _ is, 

whether there is any impediment to the recovery 

of the debt for which he is constituted a ereditor 
by reason of there being a non-compliance with 
this provision & if that compliance is shown to 
have been rendered impossible, not by his neglect, 
or in consequence of his own act, but by the act 
of God, it would be impossible. consistently 
with the established principles of law, to hold 
that he has lost his right through a provisionary 
or directory clause which it was inpossible for 

him to comply with (Lorp WEstTRURY, C.).— 

CAMPBELL v. DALHOUSIE (BEARL) (1868), I. Re. 1 

Se. & Div. 259; 22 L. T. 879, TT. 1. 
1870. -—-- |—River Wrak 

ADAMSON, No. 105, ante. 

Application of rule.|—See TITLES passim. 








ComMRsS. v. 


SUB-SECT., 3.—WAIVER. 

1871. Waiver by party benefiting.|—-A party 
who has a benefit given him by statute, may 
waive it if he thinks fit (AT DERSON, B.).—GRrAHAM 
v. INGLEBY (1848), 1 HWixch. 651; 8 New Pract. Cas. 
533 101. T. O. S. 307; 154 KE. 2. 277. 

Annotation :-—Apld. Park Gate Iron Co. v. Coates (1870), 

L. RL 5 GC. P. 634. 


1872. -|—It is not a matter with which the 
public are concerned. If this be so. it falls within 
the rule that either party may waive provisions 
which are for his own benefit (Bovinn, C.S.).— 
Park Gate Iron Co., Lrp. v. Coares (1870), 
tae Ree Ce PU ABS 3 - Bo Tne OL PS OTe 22 lee. D, 
658: sub nom. COATES t. PARKGATE IRON Co., 
Is W. RR, 928. 


L{nnotations -—Mentd. Frances +. Dowdeswell (1874), T. 7. 
90 P4298; Ia London JJ. Hr p. Hast London Water- 


works Co. (1897), 66 L. J. Q. B. 262, 

1873. .}-—A statute or charter having the 
force of a statute may be waived by the party 
for whose benefit it was enacted so as to render 
the acts of persons disregarding it legal.— 
GOLDSMID 7, GREAT FASTERN Ry. Co. (1883), 
25 Ch. D. 511; 5341. J. Ch. 371: 49 L. T. 717; 
32 W. R. 341, C. Aw; on appeal GREAT EASTERN 
Ry. Co. v. Gorpsmip (1881), 9 App. Cas. 927, 
Wi. i. 

Annotations :-—Refd. Toronto Corpn. vr. Russell, [1908] A. C. 
493. Mentd. A.-G. ». Horner (1884), 14 Q. B.D. 215; 
Abergavenny Improvement Comrg, v. Straker (1889), 42 
Ch. D. 83; Birmingham Corpn, v. Foster (1894), 70 
L. T. 371: Hampstead Corpn. ». Mid. Ity., [1904] 2K. B. 
802; Wilcox v. Steel, (1904) 1 Ch. 212; Stepney B.C, 
v. Gingell & Foskett (1909), 100 L. TT. 629; Haynes +. 
Ford ,{1911] 1 Ch. 375; A.-G. wv. Horner, [1913] 2 Ch. 

0; Hammerton v. Dysart, [1916] 1 A. C. 57; Selby 








LEVINE, [1927] 1 D. L. RR. 740; 46 
Can. Crim. Cas. 32; 36 Man. L. R. 
}1926) 3 W. W. KR. 550,-——-CAN. 
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Sect, 7.—Hacuses for non-observance of statutes: Sub- 
secls, 3& 4. Part IX. Sect. 1: Sub-sects. 1 
&2,A., B. & C.) 

* Whitbread, [1917] 1 K. B. 736; Morpeth Corpn. ». 

Nortbumberland Farmers’ Auction Mart Co., [1921] 2 

Ch. 154; Dewhurst v. Salford (irdns., [1925] Ch. 655, 

1874. .|—These being things entircly for 
his own benefit, he can undoubtedly waive the 
notice (LORD ATKINSON).-~TORONTO CORPN. »v. 
RUvSsELL, [1908] A. C. 493; 78 L. J. P.0.1; 99 
Il. T. 7388; 24 T. L. R. 908, P. C. 

1875. —---- Unless expressly forbidden by statute.] 
—In all the cases referred to in argument, in which 
the Legislature has intended to enact that a person 
shall not be allowed to contract himself out of an 
Act of Parliament, very express words have been 
used. As a general rule the entire freedom of 
contract has been preserved (Fieup, J.).—-Grir- 
FITHS 7, DUupLEY (HART) (1882), 9 Q. B. D. 357; 
511. J.Q.B. 548; 47L. 7.10; 465. P. 711. 
Annotations :—Mentd. Davidsson v. Hill, [1901] 2 K. B. 

G06 ; Williams 7, eee Docks & Harbour Board (1905), 

7417. J. K. B. 481; Miller vr. Grand Trunk Ry. of Canada, 

11906] A. CG. 187; British Columbia Electric Ry. 1. Gentile, 

11914] A.C.1034; Haydock v. Goodier, [1921] 2K. B. 384; 

Nunan v. Southern Ry., [1923]2 K. B. 7033; Russelle. Rudd, 

11923] A. 0. 309 Dewhurst v. Salford Grdns., [1925] Ch. 655. 

1876. —---- ---—.]—Parliament: would legislate 
to little purpose if the objects of its case might 
supplement or undo the work of legislation by 
making a definifion clauso of their own. People 
cannot escape from the obligation of a statute 
by putting a private interpretation upon its 
language (LORD MACNAGHTEN),.—NETHERSEAL 
COLUTERY Co. v. BouRNE (1889), 14 App. Cas. 
228; 59. J. Q. B. 66; 61. 1. 125; 54 5. P. 
$4, H.L.3 affg. S.C. sub nom. BOURNE v. NETHER- 
SEAL COLLIERY Co, (1888), 20 Q. B. D. 606, C. A. 
Annotations :--Mentd. Brace v. Abercarm Colhery Co., 

Huggins v. London & South Wales Colliery Co., [1891] 

2Q. B. 649; Kearney v. Whitchaven Colliery Ca., [1893 | 

Q. B..700; Humble v. Tumphreys (1901), 85 J.P. 

563; Coltness Iron Co. v. Dobie, 1920) A. C. 916. 





—_ 


STATUTES. 


1877. Estoppel—Inapplicable to statutes.]—Tho 
doctrine of estoppel cannot be applied to an Act 
of Parliament. Hstoppol only applies to a con- 
tract inter partes, & it is not competent to parties 
to a contract to estop themselves or anybody 
else in the face of an Act of Parliament (BACON, 
V.-C.),—Re STAPLEFORD COLLIERY Co., BARROW 6 
Case (1880), 14 Ch. D. 482; 49 L. J. Ch. 4983 
41 L. T. 755; 28 W. R. 270. 


Annotations :~-Retd. Wilkes v. Spooner, [1911] 2 K. B. 
473: Westen v. Fairbridge, [1923] 1 K. B. 667. . Mentd. 
Ledbrook v. Passman (1888), 57 L. J. Ch. 8553 Ite 
London Celluloid Co. (1888), 9 Ch. D. 190; Jte Rallway 
ime Tables Publishing Co., Ho p. Sandys eae 42 
Ch. D. 98; Wallis v7, Hands (1893), 68 L. T. 428; R. v. 
S. kK. Ry. Co. (1910), 74 J. P. 137; Gordon v. Holland 
(1913), 82 1. 7. P. Cc. 8. 


Sur-srcevt., 4.-—-OTHER CARES. 


1878. Dispensation by court.]-—-(1) A ct. of law 
has no power to grant a dispensation from 
obedience to an Act of Parliament & ought not, 
to substitute, for an injunction to obey a statute, 
an undertaking by partics merely to do their 
best to obey. 23 

(2) In an action by the A.-G. complaining of a 
breach of a public statute by a public body the 
ct. is not bound, on proof of the breach, to grant. 
an injunction, but may allow defis. a reasonable 
time within which to comply with the statute.— 
A.-G. v. BIRMINGHAM, TAME & REA DISTRICT 
DRAINAGE Boarp, [1912] A. C. 7883; 82 I. J. 
Mh. 453 1071. 7.353; 763. P.481; 111. 0.8. 
194, H.W. 


Annotations :-—-Mentd. A.-G. », Kerr & Ball (1914), 79 
TP. 51; Countess Warwick 8.8. Co. v. Le Nickel Soc. 
Anon., Anglo-Northern Trading Co. v. Kmlyn, Jones & 
Williams (1917), 87 L. J K. B. 309, Metropolitan Water 
Board «. Dick Kerr, [1917] 2 K. B. 13 Robinson » R., 
11921] 3K. BB. 183. 


Part IX.—Repeal. 


SiecT. 1.--HOW ARISING. 
Sus-secr. 1.—-IN GENERAL. 


1879. Express language.|—Act. of Uniformity, 
1558 (c. 2), 4. 25, must be read together with the 
order made thereunder by the Advertisements 
of the Queen in 1566, & the law so understood 
acted upon & enforced from 1566 to 1662, except- 
ing a brief intcrval, cannot be repealed without 
a distinct & repealing enactment or an enactment 
inconsistent & irreconcilable therewith.---Rips- 
DALE v. CLIFTON (1877), 2 P. D. 276; 46 1. J. 
P.C. 27; 36 L. T. 865, P. C.; varying S.C. sub 
nom, CLIFTON v. RIDSDALK (1876), 1 P. D. 316, 
Annotalions :-—Refd. St. John the Baptist, Timberhill v. 

Samo, (1805) P. 71; Gore-Booth v. Manchester (Bp.), 

11920) 2 K. B. 412. Mentd. Combe », Edwards (1877), 

d ; Howard v. Boddington (1877), 2 B. D. 203: 
Hudson v. Tooth (1877), 2 P. D. 125, Hughes ». Edwards 
(1877), 2 P. D. 361; Serjeant », Dale (1879), 43 J. P. 


220; Jdte St. Lawrence, Pittington (1880), 5 P. D. 131; 
Combe v. De la Bere (1881), 6 P. UW. 157; Heywood v. 


PART VIII. SECT. 7, SUB-SECT. 38. 


1875 i. Watver by party benefiting — 
T/ nless expressl forviaden by statute, |—~ 


Co,, LTp., MIDLOTHIAN County Coun- 
cil ¢, OAKBANK OIL Co,, LTp. (1904), 
( F. (Ct. of Sess.) 387.—SCOT. 


Manchester (Bp.) (1884). 12 Q. B. D. 401; The Vora 
Cruz (No. 2) (1884), 9 P. D. 96: R. uv. London (Bp.) 
(1889), 23 Q. B.D. 4145 Alleroft. 7, London (Bp.) & St. 
Paul's, Lighton v. London (Bp.) & St. Paul’s (1891), GL 
L. J. Q. B. 623 Tooth v. Power, [1891] A. C. 2843. Read 
v. Lincoln (Bp.), [1892] A. C. 644; St. John Pendlebury 
u. St. John Pendlebury, [1895] P. 178; Barsham, Suffolk 
v2 Barshain, Suffolk, [1806] P. 256; Great Bardficld v. 
All Having Interest, [1897] P. 185; Richmond & St. 
Matthias, Richmond v. All Persons Having Interest, 
{1897] BP. 70; Re Robinson, Wright », Tugwell, {1897 | 
1 Ch. 85; Le St. Mark’s, Marylebone Road, St. Mark’s 
v. St. Mark’s, [1898] P. 114; Re St. Anselm, Pinner, 
(1901) P, 202; Davey v. Hinde, (1903) 2. 221, Paignton 
v. All Having Interest, [1905] P. 111; te Christ Church, 
Faling, (1906) P. 289; Markham vp. Shirebrook, [1906] 
Pp. 230; St. John the Evangelist, Clevedon v. All Having 
Interest, [1909] P. 6; St. Paul, Bow Common v. St. Paul, 
Bow Common, [1909] P. 245; St. Paul, Bow Common 
(1912), 28 T. L. BR, 5843 Fowke v. Berington, (1914) 2 
Ch. 308; Ate St. Paul’s, Carlisle, [1919] P. 134; Ite 
Tenbury Parish Church (1919), 36 T. L. R. 188; Jte St. 
Luke's, Southport ea 36 T. L. R. 733; Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1; noe St. Mary, 
Suffolk v. Packard, [1927] P. 289 ; Ze Article X of Articles 
of Agreement for ‘I'reaty between Great Britain & Ire- 
land (1928), 45 T. L. lt. 67. 


Vict. c, 51, 5. 217, has not been re- 
pealed, though marked effete in the 
schedule prefixed to & not re-enacted 


DELACOUR v. MURP 1848), 13 LL. 1, Desuetude.)—- M'ARA vv. Hin- in 36 Vict. ¢c. 48 (O.),-—Scorrisit AMERI- 
195; 1 Ir. Jur. 16. IR. EES: Graaer MAGISTRATES, [1913] S.C, CAN INVESTMENT Co. v, ELORA Aue ar 
1059; 50 Sc. lL. R, 829; [1913] 2 Corpn, (1881), 6 A. R. 628.—-CAN. 


PART VIII. SECT. 7, SUB-SECT. 4. 


; k. Lapse of  time.]— MIDLOTHIAN 
COUNTY COUNCIL v. PUMPHERSTON OL 


8. 1. IT. 110.—SCOT. 


PART IX. SECT. 1, SUB-SECT. 1. 
1879 i. Erpreas language.) —29 & 30 


m. Statutes inconsistent with rules.) 
—Ite COLENUTT & Norty COLCHESTER 
TOWNSHIP (1889) 13 P, R. 253,—CAN. 


Part 1X.—REPpEAL. 





1880. -|—The provisions of an earlier Act 
may be revoked or abrogated in particular cases 
by a subsequent Act, either from the express 
language used being addressed to that particular 
point, or from implication or reference from the 
language used (NorTH, J.).—Re WILLIAMS, JONES 
v». WILLIAMS (1887), 36 Ch. D. 673; 57 L. J. Ch. 
264; 57 L. T. 756; 386 W. R. 34. 

1881. Effect of Statute Law Revision Act.]— 
A Statute Law Revision Act does not alter the 
law, but simply strikes out certain enactments 
which have become unnecessary (JOYCE, J.).— 
ROBINS v. ROBINS, [1907] 2 K. B. 13; 76 L. J. 
K. B. 649; 96 L. T. 787; 23 T. LR. 428. 
Annotation :—Mentd. Boatty v. Beatty, [1924] 1 K. B. 807. 

Repeal of implication.|— See Sub-sect. 2, post. 


SuUB-SEcT, 2.—REPEAL BY IMPLICATION, 
A. In General. 


1882. Possibility of.|}—RimpspaALr +. 
No. 1879, ante. 


CLIFTON, 





1883. .|—Jte WILLTAMS, JONES v. WILLIAMS, 
No. 1880, ante. 
1884, .|—There is no doubt that a repeal 





by implication is just as effective as by express 

words (LORD COLERIDGR, C.J.). 

The general rule is that when you have an Act 
of Parllaament enacting particular provisions & 
in a subsequent Act there are provisions which 
are inconsistent with the provisions of the first 
Act both enactments cannot stand together. 
The enactment in the second Act stands & repeals 
the enactment in the first Act. Of course from 
the necessity of the case, it is an implied & not an 
express repeal (CAVE, J.).—-SUMMERS v. HOLBORN 
District BOARD OF Works, [1893] 1 Q. B. 612; 
62.1. J. M,C. 81; 68 1. T. 226; 57 J. RP. 426; 
Al W. R. 4455 9 'T. LR. 2743 87 Sol. Jo. 270; 
BR. 28H D.C, 

Annotations -—Refd. Wyatt + Gems, [1893] 2 Q. B. 225; 
Keep v. St. Mary’s Newington Vestry, Austin v. St. 
Mary's Newington Vestry, (1894} 2 Q. 3B. 524. Mentd. 
Baker rv. BradjJey (1910), 108 1. T. 253. 

1885. Presumption against.|—Tuit Inpra, No 
2007, post. 

1886. -| -We ought always to be most 
carcful on holding an Act of Parliament to be 
repealed by implication (KEATING, J.).—CHORLTON 
v. TONGE OVERSEERS (1871), L. R. 7 C. P. 178; 
J Hlop. & Colt. 682; 41 £, 3. 0. P. 33; 26 L. T. 
253; 20 W. BR. 338. 

Ai geton ‘-—Mentd. Hall ve. Jones (1914), 81 L. J. K. B. 





B. Intention to Repeal, 

1887. Necessity for.|—Whether a subsequent 
statute affirmative is a repeal of a former statute 
made concerning the same matter is a large field 
to walk in, & no way pertinent. to this case, for 
all those statutes depend upon the penning; & 
the intent of the makers must be collected out of 
the words, how far they meant to repeal or con- 
firm; & therefore leaving that consideration, I 
shall rather betake myself to that which is more 
pertinent to our purposes; which is, that statutes 
introductive of a new law penned in the affirmative, 
do always repeal former statutes concerning the 
same matter as implying a negative; & if this be 
a new estate in this office created by this Act of 
Parliament, as plainly it is, it being different 


PART IX, SECT. 1, SUB-SECT. 2. 
— A. & A’B. 1.—AUS, 


hn. General rule.|]— Acts to ropeal 
by inmiplication earlier Acts, must be 


io 


subject-matter & must be oo-exten- 


sive.—-R. v. PARKER (1865), 2 W. W. 


1882 i. Possibility of.j—Re MacDovu- 
GALL’sS Ksratr, [1927] 3 D. L. BR. 464; 
Inconsistent, must deal with the same et) ] ~ W.N. 612: 21 Sask. L. RR. 
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from that which was the former estate by the 
statute of Henry VIII., I take it this statute 
introducing a new law, being in the affirmative, 
does plainly imply a negative (EyREs, J.).— 
Harcourt v. Fox (1693), as reported in 1 Show. 
506; 89 HK. R. 720; on appeal, sub nom. Fox v. 
Harcourt, Show. Parl. Cas. 158, H. L. 

Annotations :—Mentd. Saunders v. Owen (1698), 12 Mod. 


Rep. 199; Harding v. Pollock (1829), 6 Bing. 25; Leoon- 
fleld », Thornely, [1926] A. GC. 10. 











1888. .]— MIDDLETON v. CrorFts, No. 10, ante. 
1889. -|—There are several cases... 


show, that where the intention of the legislature 
was apparent, that the subsequent Act should not 
have such an operation, there, even though the 
words of such statute, taken strictly & gram- 
matically, would repeal a former Act, the cts. of 
law, judging for the benefit of the subject, have 
held, that they ought not to receive such a con- 

struction (LorD KENyoN, C.J.).—WITLLIAMS 1. 

PRITCHARD (1790), 4 Term Rep. 2; 100 E. R. 

862. 

Annotations :—Apld. R. v. Poor Law Comrs., Re St. Pancras 
Parish (1837), 6 Ad. & El. 1; RR. o. Poor Law Coumrs., 
Re Whitechapel Union (1837), 6 Ad. & EL 34 ; Sion College 
v. London Corptie, [1900] 2 Q. B. 581. Mentd. Re Stewart. 
v. Jones (1852), 22 L. J. Q. B. 13; Pontefract Assmt. 
Com. v. Hartley, Same v. Pontefract Park ‘Trustees (1897), 
77 «Ja. T. 565; Sion College v. London Corpn., [101] 1 

- K. B. 617; Netherlands Steamboat Co. v. City of London 
Corpn. (1904), 68 J. P. 377; Stewart v. Thames Con- 
servators, [1908] 1 K. B. 893; Associated Newspapers 
v. City of London Corpn., [1914] 2 K. B. 603; Associated 
Newspapers v. City of London Corpn., [1916] 2 A. C. 
429; Pole-Carew v. Craddock, [1920] 3 K. B. 109. 





1890. ~.|—THE Mary, No, 155, ante. 

1891. ——-.|—R +. Poor Law Comrs., Jte St. 
PANCRAS PARISH, No. 659, ante. 

1892. -——-.]|—-The language of this sect. is as 


general as possible, making no exception of any 

kind as to parishes or places already under unions, 

or under the rezulation of local Acts or otherwise, 

& it must therefore be so interpreted, unless it 

shall appear, from other parts of the Act, that its 

operation was meant to be qualified, or that, by 
giving the full meaning & effect to the words, it 
should be found to have the effect of repealing, or 
be inconsistent or interfere with, some prior Act 
of Parliament connected with the same subject, 
when, taking the whole of this Act & other Acts 

together, it was not so meant (LORD DENMAN, C.J.). 

—R. ve Poor LAw Comrs., Re WHITECHAPEL 

UnrIon (1837), 6 Ad. & El. 3t; 2 Nev. & P. K. B. 

8; Nev. & P.M. C. 803; Will. Woll. & Dav. 

440; 60. 5.M.C. 1143 15. 2.195; 1 Jur. 428 ; 

112 E.R, 13. 

Annotations :—Mentd, Tt. vr. Poor Law Comrs., 7e Holborn 
Union (1838), 6 Ad. & Kl, 56; R. «. St. James Parish, 
Westminster (185), 33 L. T. O. S. 346, 

1893. .|--This ct. cannot, & will not, do 
by implication that which ought to be done by 
an express act of the legislature (DENMAN, C.J.). 
—R. v. LUMSDAINE (1839), 10 Ad. & El 157; 1 
Will. Woll. & H. 587; 181. 5.M. 0. 69; 39.27. 
288; 3 Jur. 360; 113 E.R. 60. 

Annotutions :—Refd. North Manchester Overseers vt. Win- 
stanley, (1908} 1 K. B. 835. Mentd. Rh. v, Capel (1840), 
12 Ad, & KH). 382; Medland & Brown tv. Paine (1858), 4 
Jur. N.S, 1283. 

1894. --——./—-asr LONDON Ry. Co. vr. THAMES 
CONSERVATORS, No. 703, ante. 





C. Inconsistency between Statutes. 
1895. Later statute repeals earlier.|-—-M1IDDLE- 
TON v. CroFrrs, No. 10, ante. 


PART IX. SECT. 1, SUB-SECT. 2.—C, 


18951. Later statute repeals earlier. }-— 
BENNETT v. MINISTER) FOR PUBLIC 
ps (1908), 7 Cc. I. R. 372,— 


1895 ii, ——-.]}— An affirmative atatute 
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Sect. 1.--How arising: Sub-sect. 2, C.] 


1896. —-—-.|—Where two Acts of Parliament, 
which passed during the same session & were 
to come into operation the same day, are repugnant 
to each other, that which last received the Royal 
Assent must prevail, & be considered pro tanto a 
repeal of the other.—R. 7. MrppLESEX JJ. (1831), 
2B. & Ad. 818; 1 Dowl. 116; 1L.J3.M. C. 5; 
108 I. R. 1347. 

Annotation :-—Apld. British Columbia Electric Ry. ». 
Beevers Pollut Grey Corpn. v. Stewart (1913), 83 L. J. 
1897. -|—I admit we should reconcile the 

two statutes if it be possible ; but if both contain 

affirmative enactments which are inconsistent, 
they cannot cxist together, & the later must pro 

tanto repeal the former (‘TINDAL, C.J.). 

When we find the Legislature using inconsistent 
language in two Acts of Parliament, we are bound 
to give an interpretation which is consistent with 
the later statute (Park, J.).——Pacer v. Foty 
(1836), 2 Bing. N. ©. 679; 2 Hodg. 32; 3 Scott, 
120; 5L.5. 0. P. 258; 132 KB. R. 261, 
Annotations :—Retd. Sims v7. Thomas, Strachan v. Thomas 

(1840), 12 Ad. & El. 636; Du Vigter rv. Lee (1843), 2 Hare, 

326. Mentd. Doc d. Angell 7». Angell (1846), 9 Q. 3B, 

328; Hunter *. Nocholdy (1819-50), 1 H. & Tw. 644; 


Baines v. Lumley pone): 16 W. §f. 674, Howitt 7 Har- 
Tene eS 2Ch. 497; Jones v. Withers (1896), 74 
de . HTS . 


1898. oo Row Poor Law 
WHITECHAPEL UNION, No. 1892, ante. 
1899. --—-While we hold that a positive 
enactment is not to be repealed by inference, 
we must also act on the maxim leges posteriores 
priores contrarias abrogant, wherever it comes into 











ComRs., Le 





operation (LORD DENMAN, C.J.).—R. vo. ST. 
EEDMUND’S, SALISBURY (INHABITANTS) (1841), 2 
Q. B. 72; 1 Gal. & Dav. 137; 10 1. J. M. C. 


138; 5J.P. 483; 5 Tur. 1106; 114 H.R. 30. 


Annotations :-—Mentd. R. v. Suffolk JJ., R. v. Shropshire JJ., 
R. ov. Lancasiure JJ. (1841), 2 Q. B. &5; Kev Hayward 
(1862), 31 L. J. M,C. 4177. 


1900. —-—-.]— As the appeal given by the former 
statute is not taken away expressly, nor by neces- 
sary implication, 16 may still exist concuwrently 
with that given by the latter, &, in this case, the 
objection would not prevail (DENMAN, C.J.).— 
R. v. Warnes (1845), 2 New Sess. Cas. 121; 14 
L.J.M.C. 167; 51. T. 0. 8.410; 9 J. P. 788. 

1901. —~~ .}—We find here a subsequent statute 
with express provisions inconsistent with the 
previous one, 8 & 9 Vict. c. 21, incorporating 
‘ounty Rates Act, 1815 (c. 51), provides that. 
the action shall be brought within three months, 
& must be taken to repeal Limitations of Action 
& Costs Act, 1842 (c. 97), (WILDE, C...).—-~BODEN 
o Smiry (1849), 1 LI. C. P. 1213 12. 7. 0.8. 
3773 1393. P. 1533 13 Jur. 428. 

Annotations :-—Consd. 1. vt. Smith (1873), L. R. & Q. B. 


STATUTES. 





1902. --— .]|—SHREWsBURY (EARL) v. Scott, 
No. 50, ante. , 
1903. .|—Where two statutes give authority 


to two public bodies to exercise powers which 
cannot consistently with the object of the Legis- 
lature co-exist, the earlier must necessarily be 
repealed by the later statute.—Daw v. METRO- 
POLITAN BOARD OF WORKS (1862), 12 C. B. N.S. 
161; 31L. 35. C. P. 228; 6 1. T. 353; 26 J. P. 
807; 142 KE. R. 1104; sub nom. Dow v. METKO- 
POLITAN BOARD OF Works, 8 Jur. N. S. 1040. 
1904. ——-.]—Although the clauses relating to 
the rates chargeable for gas in [an] earlier Act 
are not repealed in express terms, yet where they 
are inconsistent with the provision of a later Act, 
that is sufficient to effect a repeal (POLLOCK, 
C.B.).—GRrEAT CENTRAL GAS CONSUMERS CO, 0. 
CLARKE (1862), 13 C. B. N.S. 888; 32 L. J.C. P. 
41; 11 W. RR. 1283; 143 BF. RR. 8813 sub nom. 
CLARKE v. Great Crenrran GAs CONSUMERS’ 
Co... 1 New Rep. 127, Ex. Ch. 
Annotation :~ Refd. Vhorpe v. Adams (1870), 40 L. J. M. GC. 


52, 

1905. ——---.]-~T'Hm Inpb1A, No. 2007, post. 

1906. —-~.!—One statute may be impliedly 
repealed by a subsequent statute necessarily 
inconsistent with it; but then the inconsistency 
must be so great that they cannot both be to their 
full extent obeyed (GROVE, J.).—1ULL v. WALL 
(1876), 1 Ex. D. 411; 45 L. J. M. C. 15850 3h 
L. TV. 860; 41 J. P. 183. 

Annotations :-—Distd. Er p. Uondon Corpn. (1883), 25 Ch. D. 
384. Apld. Flannagan ¢. Shaw, [1920] 3 K. B 96. Refd. 
Gard v. Sewers Comrs. (1883), 49 L. T. 325. 

1907. -——.]—Where two statutes are incon- 
sistent with each other, the latter operates as a 
repeal, or at least as an alteration of the earlier & 
must be taken to be the governing statute, unless 
an express statement is therem inserted that the 
governing statute, unless an express statement is 
therein inserted that the former Act shall not be 
interfered with (BRAMWELL, 8.)-——BURY — v. 
CHERRYHOLM (1876), 1 Ex. D. 457: 85 L. T. 403 ; 
4} J.P es 2), 

1908. - }-—When there is no repeal by 
affirmative words, in a subsequent Act, of the 
provisions of previous Acts, the subsequent Act 
does not operate to repeal those provisions unless 
it is inconsistent with them (GROVE, J.).— 
PARSONS 1. TINLING (1877), 2 C. P. D. 119; 46 
J. J. Q B. 230; 385 I. T. 851; 41 JS. P. 3ll: 
25 W. hi. 255. 

Annotations :-~Refd. Bowcy v. Bell (1877), 36 TT. 550 ; 
LBowey v. Boll, brooks tv. Isracl, North v. Bilton, Siddons 
2 Lawrence (1878), 4 Q. B. 1. 95; Garnett v. Bradley 
(187%), 3 App. Cas Y443 Clark vo. Wallond (1883), 52 
J. Q. B. 321. Mentd. Creen v. Wright (1877), 2C.P. i. 
354, Devonshire v. Hematite Steel Co. (1877), 36 LL. TT. 
355; Myers v. Defries (1880), 49 L. J. Q. HK. 2663; Pe 
Woods Estate, Whe yp. Works & Buttdings Comru. (1886), 





146. Refd. Jenkins v. G. C. Ity., (1912) 1 K. . 1. 31 Ch. D. 607. 
in a repeal of a precedent affirmative 574.-- CAN. former must be regarded as having 
statute where its matter necessarily 1895 vir. -~ —.}--Neither sect. 13 nor been repealed by tnplication.--Rh. v. 


implies a negative, & the repugnancy 
such that the two Acts cannot be re- 
conciled - he 7. BYRNE (1874), 15 
N. BE. RR. (2 Pug ) 125.—CAN. 

1895 jis, ---—-.]—CANADIAN PActFic 
Ry. Co. vu. EpMoNnnbs (1886), 1 B.C. &. 
pt. 2, 295.—CAN. 

1895 iv. ~J—Mereny v. McKIN- 
NON (1889), 21 N.S. I. (9 RL & G.) 
30T.-- CAN. 

1895 v, -——-.}—Where two Acts are 
inconsistent or repugnant the later 
will be read as having impliedly re- 
pealed the former.—UNITED STATES 
Saving & Loan Co, vo. RUTLEDUR 
(CY. PT.) (1905), 2 W. Ta. It. 471.—CAN. 

1895 vi. - -——,)- -Menprum v. Buack 
(1916), 34 W.L. RB. 314: 30 WLW. R, 
S19; 27 DP. 1. RR. 1938; 22 BLL hk, 





sect. 11 of Interpretation Act, R.S. A., 
1922 (cc. 1), applies to cases where the 
legislature has cxpressly stated that 
both un old a now statute shall 
remain in force & that the only result. 
of the new statute is that its provi- 
sions shall override those of the old 
Act. where there is repugnancy.—Mf. 
v. STANELY (Alta.), [1925] 1 W. W. 1. 
33: 44 Can. Crim. Cas, 366.—CAN. 

1895 viii. ./—Statutes are not to 
be held tu be repealed by implication, 
unless the repugnancy between the 
new provision & a former statute be 
plain & unavoidable.— SITAPATHI 
Navupvu vr, FR. (1882), I. L. R. 6 Mad. 
32.—IND. 

1895 ix. ——.]—TIf there is a clear 
inconsistency between two statutes the 





TomMY (1889), 5 ££. C. $82.—S. AF. 


1895 x. ——~ .]-- The test whether there 
has been a repeal by implication is 
‘aro the proviuiona of the later Act 
so inconsistent with, or repugnant to, 
the provisions of an carHer Act that, 
the two cannot stand together? If 
xo, leges postcriores priores contrarias 
abrogant,”’—MOWBRAY MUNICIPALITY ¥, 
VERSFELD, [1910] C. P. D. 217.—S. AF. 


1835 xi. —--—.}— If the provisions of a 
later Act are so directly in conflict 
with those of an earlicr one that the 
two cannot exist, together, then such 
lutter portions, to the extent of the 
repngnance, must be deemed to have 
heen impliedly repealed,—CHOTABHAI 
V. PEON OVERNMENT, {1911] App. Db. 
13.--8S, : 


Part 1X.—REPpEAL. 





1909. -|—It is a canon of construction that 
no statute is to be construed so as to repeal another 
statute, unless such construction is absolutely 
necessary, because the two cannot stand together 
(DENMAN, J.).—TENTERDEN GUARDIANS v. Sr. 
Mary ISLINGTON GUARDIANS (1878), 47 L. J. M. C. 
81; 38L. T. 485; 42 J. P. 247. 
alin :—Refd. It. v. Portsea Grdns. (1881), 7 Q. B. D. 


1910. -J}—It does not repeal it by implica- 
tion, because the two may be read together, & 
some application may be made of the words in the 
later Act consistently with the existence of the 
words in the earlier Act (BRETT, L.J.).—A.-G. v. 
Moore (1878), 3 Hx. D. 276; 38 L. T. 251; 26 
W. RK. 366, C. A. 

Annotations :—Refd. It. v. Titterton, [1895] 2 Q. B. 61; 
Nichol_v. Fearby, Nichol v. Robinson, {1923] 1 K. B. 
480. Mentd. Hulgh v. West (1893), 62 L. J. Q. B. 532. 
1911. .|—It is a well settled doctrine that 

an express provision is an Act of Parliament hke 

this [Dispatch of Business, Court of Chancery, Act 

1856 (c. 184)] is not repealed by general words in 

a subsequent statute which does not refer to it 

unless the two statutes are necessarily inconsistent 

with one another (Kay, J.).—-Hx p. LINDON 

Corpn. (1883), 25 Ch. D. 384; 53 L. J. Ch. 63 

49 L. T. 487; 32 W. R. 8&7. 

1912. .|—-When the second Act was passed 
reciting the first & saving that it was not repealing 
1t, f it enacted a rule that. was contrary to it it had 
really the effect of repealing it, & it was the same 
thing asifit had been repealed (LORD BLACKBURN). 
-—-DOBBS v. GRAND JUNCTION WATERWORKS Co. 
(1883), 9 App. Cas. 49; 53 1. J. Q. B. 50; 49 
L. T. 541; 485. P.5; 382 W. 2. 438, IL L. 
Annotations -—Mentd. Smith «. Birmingham Corpn. (1883), 

41_Q. B.D. 1953) Bristol Waterworks Co. v. Uren, Uren 

1, Bristol Waterworks Co, (1885), 15 Q. B.D. 637; Hay- 

ward v. Kubt London Waterworks Co. (1885), 49 J. P. 

452; Henderson vo. Folkstone Waterworks Co. (1885), 

tT. L. Re. 38295 West Middlesex Waterworks Co, v. 

Coleman, Coleman v. West Middlesex. Waterworks Co. 

(1885), 14 Q. B.D. 5293 Stevens v. Bishop (1887), 19 

YQ. B.D. 4423 Smith v. Birmingham Overseers (1888), 

22 Q. B.D. 2k; Stevens vw. Barnet Gas & Water Co. 

(1888), 57. J. Mo C82, Rose vy, Watson, [L894] 2 Q. L. 

90; South Staffordshire Waterworks Co. uv. Barrow 

(1897), 61 J. 1’. 6613 Walker v. Brisicy, Grinter v. Fleming 

(1900), GO da. Q. is. 875; Northampton Corpn. v. EVen 

(19014), 90 L. LT. 71, Metropolitan Water Board v. Streeton 

(1010), 102 L. T. 220; Woking Gas & Water Co. v. Parker 

(1915), 80 J. P. 188. 2 

1913. -——.|—-When the repeal is not express the 
burden is on those who assert that there 1s an 
imphed repeal to show that the two statutes 
cannot stand consistently, the one with the other 
(Chirry, J.).—-LyBBE v. HART (1883), 29 Ch. D. 
8; 562 L. T. 63435 affd. (1885), 29 Ch. D. p. 17; 
54L. J. Ch. 860; 1 TT. L. R235, C. A. 

«(nnotations :—Mentd, Clegg v. Hands (1890), 44 Ch. D. 
5603; Chapman v, Smith, [1907] 2 Ch. 97. 

1914. -|— Where the provisions in two Acts 
of Parliament are clearly inconsistent, then there 
is of necessity an implied repeal of the inconsistent 
provisions of the earlier Act (fieup, J.).—-R. »v. 
INLAND REVENUE Comrs. (1888), 21 Q. B. D. 569 ; 
52 J. P. 390; 386 W. RR. 6963; sub nom. KR. v. 
INLAND REVENUE Comrs., Re EMPIRE THEATRE, 
57L.J3.M.C. 92; 59 L. T. 378; 4 T. L. R. 519, 
D. C. 

1915. ———.|—-KuTNner v. Puiviirs, No. 1950, 
post. 

1916. .|—The test of whether there has 
been a repeal by implication by subsequent legisla- 
tion is this: Are the provisions of a later Act so 
inconsistent with or repugnant to the provisions 
of an earlier Act that the two cannot stand 
together (A. L. Smiru, J.).—WerstT Ham (CHURCH- 
WARDENS, ETC.) v. Fourts City MuTUAL BUILDING 
SociEty, [1892] 1 Q. B. 654; 61 L. J. M. C. 128; 
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66 L. T. 350; 56 J. P. 438; 40 W. R. 446; 8 

T. L. R. 302, D.C. 

Annotations :—Reid. White & Hales v. Islington Corpn., 
1909] 1 K. B, 133; RR,» Noberts, [1914] 1 K. B.468. 
entd. Fourth City Mutual Bldg. Soc. v. East Ham, 

[1892] 1 Q. B. 661; Davis ». Wallis, [1908] 2 K. B. 134 ; 

Crow v. Hilleary, [1913] 1 K. B. 385, 

1917. -.]|~—SUMMERS vt. HOLBORN DISTRICT 
Boarp or Works, No. 1884, ante. 

1918. -——.|—"The Act of 1812 [Copyright Act, 
1842 (c. 45)| did two things. It established a new 
copyright law, & it wiped out all the old statutes 
relating to copyright. For the sake of clearness 
will use the phrase ‘it had an enacting part, & 
it had a repealing part.” ‘Ihe enacting part must 
have full force given to it whatever be the pre- 
existing statutes. If ils provisions are contrary 
to those of the Act of Anne, those provisions, being 
in a later Act, override & pro tanto extinguish the 
provisions of the ecarher statutes (FLETCHER- 
MovULTON, L.J.).—MACMILLAN & Co. v. DENT, 
[1907] 1 Ch. 107; 76 L. J. Ch. 186; 95 L. 1. 730; 
23 T. L. R. 45, C1 A 

1919. -|—Where two statutes passed in the 
same year appear to be repugnant, that which was 
passed latest must prevail.—BRiTIsH COLUMBIA 
ELectric Ry. Co., Lirp. v. Stewart, [1913] A. C. 
$16; 83 L.J.P.0.53; 109 1. 'T. 771, Po. 

1920. .|—Supposing that that Act [special 
Act] had run to grant an annuity free of income 
tax, the A.-G. admits that it would have directly 
contradicted the Act of 1842, [Income Tax Act, 
1842 (c. 35)] & that according to the ordinary 
principles of construction the later Act would pre- 
vail, I take those principles to be as stated in the 
last edition of Maxwell on Statutes, which says, at 
p. 253, “ The law will not allow the revocation or 
alteration of a statute by construction if the 
words may have their proper operation without 1 ; 
but it is impossible to reconcile contradictions, & 
if the provisions of a later Act are so inconsistent 
with or repugnant to those of an earlier Act that 
the two cannot stand together, the earlier stands 
impliedly repealed by the later (ScRUTTON, J.).— 
ARGYLL (DUKE) v. INLAND REVENUE COMRs. 
(1913), 109 L. 'T. S93 3 7 Tax Cas, 225. 

Annotation :-—Mentd. Volo-Carew v. Craddock, [1920] 3 
K, B. 109. 














1921, --—-.]-—-There cannot) be a repeal by 
implication unless the two slatutes are obviously 
inconsistent (SHEARMAN, J.).- Fox vv. PErr, 
(1918) 2 K. 2B. 196; 87 L. I. KK. B. 0295 119 LT. 
187; 82 J.P. 252; 16 L.G. BR. 674, D.C. 

1922. —-—.]—The earlicr enactment not being 
inconsistent with the later was not: repealed or 
suspended thereby.— FLANNAGAN v. SHAW, [1920] 
3K. B. 96; 89L. J. Kk. B. 168; 122 L. T. 177; 
843. P.45; 367. L. R. 34; GESol. Jo. 515 18 
L. G. R. 29, C. A. 

Annotations :-—Apld. The Danube II, [1921] P. 183; Wall- 
work v. Fielding, [1922] 2 K._L. 66. Refd. Hunt v. 
Bliss (1919), 89 L. J. I. B. 174. Mentd. Davies v. Bristow, 
FPenrhos College v. Butler, [1920] 3 K. B. 428; Barton 
v. Fincham, [1921] 2 Kk. B. 291; Northcott v. Roche 
(1921), 397 T. L. R. 364. 

1923. .|—In order that a subsequent statute 
not expressly repealhng a previous Act or the 
provisions of a previous statute may operate by 
implication as a repeal it must be found that the 
provisions of the subsequent statute are so in- 
consistent with those of the previous one that the 
two cannot stand together (WARRINGTON, L.J.).— 
WALLWORK v. FIELDING, [1922] 2 K. B. 66; 91 
L. J. K. B. 568; 1271. T. 181; 865. P. 183; 38 
T.L. R. 441; 66 Sol. Jo. 366; 20 L. G. R. 618, C. A. 

Inconsistency between general & special statutes. ] 
—See Sub-sect. 2, F. (b) iv., post. 

Application of rule.|—Sce TITLES passim. 
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Sect. 1,—-How arising: Sub-sect. 2, WV. (b) i. & ii.] 


1942, —-—.J|—A later statute in the 
affirmative shall not take away a former Act; & 
co potius if the former be particular & the later 
general,——GREGORY’S Cast (1596), 6 Co. Rep. 19b; 
77 FE. R. 2823 sub nom. GREGORY v. BLASHFIELD, 
Moore, K. B. 599. 

Annotations :——Consd, Kutner rv, Phillips, [1891] 2_Q. B. 
267. Refd. Fostor’s Case (1615), 11 Co. Rep. 56b. Mentd. 
Barnabee 7. Goodale (1600), Cro. Eliz. 737: Gold v. 
Death (1615), Cro. Jac. 381; Farrington v. Keymer 
(1628), Cro. Car. 112; Green v. Guy (1628), Cro. Car, 
14@; R. v. Gluff (1606), 12 Mod. Nep. 104; Saville v. 

Saville (1719), 11 Mod. Rep. 327; Garland v. Barton 

eet s Andr. 27; arren v. Williams (1776), 1 Cowp. 


1948. _.__ ~Whenever the legislature 
has, by a Special Act, conferred powers upon a 
corpn or body of comrs., for an object of public 
benefit, those powers are not affected by a subse- 
quent statute giving to other persons, for another 
public purpose, inconsistent powers,in terms which, 
from their generality, would. seem to overrule the 
powers given by the former Act.—-LONDON & 
BLACKWALL Ry. Co. v. LimeHousr DISTRICT 
BoarRD oF Works (1856), 3 K. & J. 123; 26 
L. J. Ch, 164; 28 1. T. O. S. 140; 20 J. P. 789; 
oW. R. 64; 69 FE. R. 1048. 

-{nnotations :--Apld. Daw v. Metropolitan Board of Works 
(1862), 12 G. BON. SIGE; lL, & 3S. W. Ry. v Myers 
(1881), 45 J.P 731. Consd. C. & S. Ry. LCC. 
[1891] 2 Q. B. 513. Apld. Ashton-under-Lyne Corpn. 
«, Pugh, [1898] 1 Q. B. 45. Consd. L. & N. W. Ry, t. 
Runcorn LR. C., (1898) 1 Ch. 34. Distd. Uckfield Ik. C. 
e Crowborough District Water Co., [1899] 2 Q. B. 664. 
Refd. Hornscy District. Council r. Smith, 11897) 1) Ch. 
843 » Grand Junction Waterworks Co. t. Hampton U. C. 
(1898), 67 L. J. Q. B. 908, T. CO. CGC. e Wandsworth & 
Patney Gas Co. (1900), 82 L. T. 862. 











ee .|—R. v. CUAMPNEYS, No. 1961, 
post. 
1945, ——— --- .|-- Where there is a statute 


giving powers to a particular body you shall 
construe a subsequent statute as not embracing 
under gencral provisions that. which would detract 
& take away from the special powers given before. 
As when you have a particular statute applicable 
to merchants or a particular class & then a genera] 
law which would embrace those persons, taken as 
part of the public generally, there being a specific 
law as to those particular persons answering a 
certain description, you will not. apply subsequent 
legislation to them, unless from the nature of the 
subsequent Iegislation they fairly come within 
the scope of the object & purpose of the Act of 
Parliament (ITALL, V.-C.).—LvuckRAFr v. PRID- 
HAM (1877), 6 Ch. D. 205; 46 L. J. Ch. 7443 36 
L. T. 501; 42 J.P. 86; 25 W. 1. 7475 on appeal, 
6 Ch. D. at p. 218, C. A. 

Annotations :-—Consd. ltée Verrull, National Trust for Places 


of Histmie Interest or Nutural Beauty v. A.-G., 11916) 
1Ch. 100. Mentd. Webster v. Southey (1887), 36 Ch. D. 9. 


1946, ---—— —----..—There is a well-known rule 
which says that, though a subsequent law abro- 
gates a prior inconsistent law, that is not so where 
the prior law is not one of general application 

LL, J.A.).—Re TURNER, Ea p. ATTWATER 
(1876), 5 Ch. D. 27; 46 L. J. Bey. 41; 35 L. T. 
682; 25 W. KR. 206, C. A. 
4 nmitetion :—Refd. Itc Cross, Er p. Payne (1879), 11 Ch. D. 


1947. .|—Every Act of Parliament 
although it may be a general public Act must be 
taken sat mod, as not cutting down existing rights 
which have been established before it passed, 
unless those existing rights have been expressly 
mentioned in the statute in question (POLLOCK, B.). 
—Tonpon & Sournh WESTERN Ry. Co. v. MYERS 
QS881), 45 J. P. 731, D.C. 


later law docs not abrogate an earlicr 
special ono by mere implication.— 8. 











I v. Tommy (1889), 5 I. C. 382. 
AF, 


STATUTES. 


1948. — -.}—Tispalw wv. Payne, No. 
1970, post. 

1949, —- ——.j— Re Smiry’s UMsTAare, 
CLEMENTS v. WARD, No. 1963, post. 

1950. ——  --—_.|—-Now a repeal by implica- 


tion is only effected when the provisions of a later 
enactment are so inconsistent with or repugnant 
to the provisions of an earlier one that the two 
cannot stand together. . . . Unless two Acts are 
so plainly repugnant to each other that effect 
cannot be given to both at the same time a repeal 
will not be implied & special acts are not: repealed 
by gencral Acts unless there is some express 
reference to the preceding legislation or unless 
there is a necessary inconsistency in the two Acts 
standing together (A. L. Smirrn, J.).—KUTNER 
v. Piiuures, [1891] 2 Q. B. 267; 60 1. J. Q. B. 
505; 64 L. 'T. 628; 56 J. P. 54; 39 W. R. 526; 
7. L. R441, D.C. 


Annotations :-—Consd. Felton v. Bower, [1900] 1 Q. B. 598, 
Apld. Flannagan v. Shaw, [1920] 3 K. B. 96; The 
Danube If., (19Zt} P. 183: Wallwork v. Fieldtag, (1922) 
2K. B. 66.) Refd. kk. ev. Hunton, Ax p, Glamorganshire 
County Council (1904), 2 L. G. R. 917, 


1951. —-——-.} ~It would, I think be con- 
trary to all the recognised principles of interpreta- 
tion to treat the special provisions of the earlicr 
Act as repealed by the general provisions of the 
later Act incorporated withit. It isto be observed 
that it is not merely that the two Acts are to be 
read as one; but the earlier Act, the Act of 1868, 
is to be read as if it incorporated the later Act 
of 1888. It would be doing violence to the rulcs 
of construction to hold that the provisions of an 
Act which specially provides for the trial of 
Admilty. causes by a judge, or by a judge assisted 
by assessors, are to be overruled, &, in many cases, 
rendered nugatory, by a general enactment, con- 
tained in the same Act, providing for the trial of 
‘actions’ by a judge & jury (Bruce, J.).—THE 
TYNWALD, [1895] P. 142; 641.5. P.15 483 W. RR. 
509; 11 T. L. R. 943 sub nom, KELLY & TARDY 
v. ISLE OF MAN STEAM Packer Co., LTp., THE 
TYNWALD, 71 L. T. 7313; 7 Asp. M. Tn C. 539 5 
IL R. 690, D.C. 

Annotation :--Mentd. The Theodora, [1897] P. 279. 

1952. -—— .|—According to the maxim 
Generalia specialibus non derogant, the presumption 
is that where special statutory provision has been 
made for a specified class of cases, a subsequent 
general enactment is not intendcd to interfere 
with such provision.—BARKER v. IcDGER, [1898] 
A. @. 718; 67 I. J. P. CG. 115; 70 L. T. 15), 
Pcs 
Annotations :—Consd. Blackpool Corpn. 7. Starr Estate Co., 

J1922) 1 A. ©. 27. Refd. A.-G. » Mxoter Corpn. (1911), 

80 L. J. K. B. 636; Luxardo v. Public Trustee (1024), 93 

L. J. Ch. 425. 

1953. -— — ——.|—The Public Health Act is a 
general Act, & mere general provisions therein 
contained, according to the well-known rule, must 
not be taken as repealing the special provisions 
of a local Act (RiaBy, L.J.).—ASHTON-UNDER- 
LYNE Corrn. v. Pucu, [1898] 1 Q. B. 45; 67 
L. J. Q. B. 32; 771. T. 583; 61 5. P. 788; 46 
W. RK. 100, C. A. 
sag re ie :—Apld. Lodge v. Huddersfield Corpn., [1898] 








; 9. Begs’ entd. Crump v. Chorley Corpn. (1908), 98 
1954. ——- --—.] — Private Acts conferring 


special rights & imposing special obligations for 
special purposes are not overruled by _ gencral 
legislation, the application of which might inter- 
fere with the rights granted & the obligations 
imposed by the private Acts.—HsQquimaLT WATER- 
works Co. v. VICTORIA CiTY CoRPN., [1907] A. C. 


1941 xili 


‘ -. PANDOO ¥. 
Tt. (1917), 38 N. L. RR, 331.—S, 


AF. 


Parr [X.—REprEAL. 


490; 76 L.J.P.0. 75; 97 L. T. 492; 

762, P. ©, 

1955. ———_ -|—In this case the later Act 
has a gencral provision applicable to all sorts of 
people of a two ycars’ limitation & there was a 
previous act with a special provision applicable 
to public authorities only of six months’ limita- 
tion. I see no reason why the two should not 
stand together & I see no plain words in the 
second Act showing that Parliament intended to 
repeal the first Act (Scrurron, 1L.J.).—Tne 
DANUBE IL, [1921] P. 183; 90 L. J. P. 314; 125 
L. T. 156; 87 'T. L. R. 4213; 65 Sol. Jo. 3963; 15 
Asp. M. L. C. 187, G. A. 

Annotation :-—Mentd. The Wilheluina, 11923) P. 112. 

_ 1956. -- — -|—It is a sound principal of all 

Jurisprudence that. a prior particular law is not 

easily to be held to be abrogated by a posterior 

law expressed in general terms & by the apparent 
generality of its language applicable to & covering 

a number of cases of which the particular law is 

but one (per Cur.).—-N1COLLE v. NICOLLE, [1922] 

eee C. 284; 126 L. T. 777; 38 T. L. R. 346, 
1957. Where effective construction 

avoids necessity for repeal.|—-The Jaw will not 

allow the exposition to revoke or alter, by con- 
struction of gencral words, any particular statute, 
where the words may have their proper operation 

without it (BRIDGMAN, J.).~-LYN v. WYN (1662), 

as reported in O. Bridg. 122; 124 I. R. 502. 

afnnotations -—Apld. Thames Conservators v. Hall (1868), 
AR. SC 1. 415. Consd. Garnett v. Bradley (1878), 26 
W. OR. Refd. ‘horpo rv. Adams (187]), I. Re 6 
G P. 125. Dodds vr. Shepherd (1876), 1 Ex. 2. 7553 Re 
Suinith’s UWstate, Clements vc. Ward (1887), 35 Ch. D 
589. Mentd. Doc d. Gill ». Pearson (1805), 2 Smith, 
kK. B. 295; Vivian vr. Blomberg (1836), 3 Bing. N.C. 
3113 Irving v Cuthbertson (1400), 6 Jur. N.S. 1211. 
1958. ~o--,|--A general cnactment 

in a later statute does not. repeal a particular 

enactment in an carlicr statute, unless the inten- 
tion to do so is manifest, or the impheation irre- 

sistible.— THAMES CONSERVATORS v. ITALL (1868), 

Ta RoC. Pe. dls BT lad. Ps. 16373 18 bP. 

3615; 16 W. R. 9713 3 Mar L. C. 73. 

Annotations :— Consd. Dodds +. Shepherd (1876), 1 lx. D. 
75. Distd. Parsons ¢. Tynhing (1877), 8c. 2. oD. Lid, 
Consd. fe Willams, Jones v. Willams (1887), 36 Ch. D. 
O73. Teefd. Garnett ». Bradley (1577), 46 L. J. Q. B. 545, 
toc Briggs (1883), 47 J.P. G15. - 

1959. - ---- -~-~.J-—If anything be certain 
it is this that where there are general words In a 
later Act capable of reasonable & sensible applica- 
tion without extending them to subjects specially 
dealt with by carlier legislation you are not to 
hold that earlier & special legislation indirectly 
repealed, altered or derogated from merely by 
force of such general words without any indica- 
tion of a particular intention to do so (LORD 
SELBORNE, C.).—SEWARD v. VERA Cruz, THE 
Vera Cruz (1884), LO App. Cas. 59; 54 L. J. P. 
9; 52L. 7.474; 495.2. 324; 38 W R. 4773 15 
Asp. M. L. ©. 386, H. LL. 
Annotations .—Consd. Whitechapel 


Crow (1901), 84 I. T. 595; 
1 Ch. 524; 


23'T. L. R. 

















Board of Works v 
Cavendish v. Strutt, [1904] 
Headland v. Coster, [1905] 1 K. B. 219; 
British Corpn, v. Canning (1906), 95 L. T. 183. Apld. 
British Assocn. of Glass Bottle Manufacturers v. Nettle- 
fold ae 27 T. L. R. 527; Mannagan v. Shaw, [1920] 
3 kK. B. 96. Consd. Nicolle v. Nicolle, [1922] 1 A. C. 
284; Parry ». Harding, (1925) 1 K. B. 111. Refd. 
The Tynwald, [1895] P. 142; Adam », British & Foreign 
8.5. Co,, (1898) 2. Q. B. 430; L. G. Board v, South Stone- 
ham Union (1908), 7 lL. G. lt. 167; Date v. Gas Coal 


PART IX. SECT. 1, SUB-SECT. 2. 
——F. (b) ii. 
1960 i. General rule.|— The mere re- 


cital in| a subsequent statute of an  L. R. 420.—IR. 


such a repeal there must bo a clause to 
that effect in the later 
MANONY v. Wrigur (1859), 10 I. C. 
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Collieries, [1915] 2 K. B. 454; Starr Estate Co. v. Black- 
pool Corpn. (1920), 19 L. G. R. 9; Harper v. Hedges, 
11923] 2 K. B, 814, Mentd. The Knglishman & The 
Australia, {18041 P. 239; The Theta, [1894] P. 280; 
Davidsson v. Hill, (1901) 2 K. B. 606; The Swift, [1901] 
bP. 1868; Williams ». Mersey Docks & Harbour Board, 
(1905) 1 K. B. 804; The Circe, {1906] P. 1; Clark v. 
London Gencral Omnibus Co., [1906] 2 K. B. 648; Jack- 
son v. Watson, [1909] 2 K. B. 193; British Columbia 
Electric Ry. v. Gentile, [1914] A. C. 1084; Hobson ». 
Long, [1914] 3 K. B. 1245; Admiralty Comrs. v. 8.8. 
America, [1917] A. ©, 38; McColl v. Canadian Pacific 
ee {1923] A. ©..126; Nunan v. Southern Ry., (1924) 
1 K. B. 223 ; The Moliére, [1925] P. 27; Venn v. Tedesco, 
([1926] 2 K. B. 227, 
Express reference to special statute.]—See Sub- 
sect. 2, F. (b) ii, post. 
Intention to repeal clearly indicated.]|—See Sub- 
sect. 2, I°. (b) iii, post. 
Repeal implied.|— See Sub-sect. 2, ante. 
Inconsistency between  statutes.|—-See Sub- 
sect. 2, F. (b) iv., post. 


ii. Hapress Refercnee to Special Statute. 


1960. General rule.|—The rule of construction, 
that a general Act of Parliament does not repeal 
or affect a prior special Act of Parhament without 
express words of reference apples to the Church 
Building Acts.-—FITzGERALD v, CHAMPNEYS (1861), 
2 John. & HW. 381 380L. 9. Ch. 777; 5 L. T. 2338 
7 Jur. N.S. 1006, 9 W. RR. 850; 70 Te. RR. 958. 
Annotatwns -— Apld. Thorpe v. Adams (1871), L. R. 6 C. P- 

125. nsd. Z¢e Smith's Kstate, Clennents v. Ward (1887), 

35 Ch. D. 589. Refd. Garnett vr, Bradley (1878), 3 App. 

Cas. 944, Haird v. Tunbridge Wells Corpn., [1894] 2 

Q. B. 867; Hornsey District Council v. Smith, [1897] 1 

Ch. 813, L. G. Board «. South Stoneham Union (1908), 

71. G. R. 167; Jenkins v. G. C. Ry., 11912) 1 K. B. 1. 

Mentd, ‘Tuckness + Alexander (1863), 2 Drew. & Sm. 





614; Stowart v. West Derby Burlal Board (1886), 34 
Ch D. 314. 
1961. - —-.]—Itis a general rule of construction 


that statutes be not construed to repeal previous 
particular enactments, unless it is 50 expressly 
provided, or follows by necessary implication 
(BovILL, C.J.).—R. v. CHAMPNEYS (1871), L. RR. 
6C. P. 384; 40L. J.C. P95; 241. T. 181; 19 
W. R. 386, — 

1962. ----.|—The general principle to be 
applied to the construction of Acts of Parliament 
is, that a general Act is not to be construed to 
repeal a previous particular Act, unless there is 
some express reference to the previous legislation 
on the subject or unless the two Acts are neces- 
sarily inconsistent.—THORPE v. ADAMS A 187]), 
L ROC. P. 125; 40 L. J. M. GC. 52; 23 L, die 
$10; 35 J. P.199; 19 W. R. 852. 
Annotations .—Apld. Ashton-under-Lyne Corpn. 

11898] 1 Q. B. 45; RR. ve. Hunton, “ec p. Glumorganshire 

County Council (1904), 2 L. G. RR. 917. Refd. R. v. 

Champneys (1671), L. R.6 CLP. 384 5 Anthony vt. Brecon 

Marketa Co (1872), 26 L. T. 979, 2 p. London (1883), 

25 Ch. D. 384: Gard ». London City Sewors Comrs, (1885), 

28 Ch, 2). 486; Kutner v. Phillips, [1891) 2 Q. B. 267 ‘ 

Baird v. Tunbridge Wells Corpn., [1894] 2 Q. B. 867 ; 

Thornsey District. Council r Smith, (1897] 1 Ch. 843; 

Flannagan v. Shaw (1919), 84 J. P. 45. Mentd. Jonas v. 

St. Dunstan Overseers (1908), 98 L. T. 69T, 


1963. ——-.]—Where an Act of Parliament 
dealing in a special way with a particular subject 
matter is followed by a general Act dealing in a 
gencral way with the subject of the previous 
legislation, general words in the general Act are 
not to be held as repealing the prior special legis- 
lation, unless the general Act contains some 
reference to the special legislation, or unless the 
general Act cannot be given effect to without 


v. Pugh 


rally be given to a new amendment 
than to alter the sects. to which it 
gencrally refers, such a rule ought not 
to be used to defeat the intention of the 


statute.— 


i ; i ; turo.—WaAkKANUI Koap District 
intontion to repeal a former spccific . Intention of legislature considered.| —_egisla 
statute will not operate to repeal the ~-hongh in o consolidation or com- aT MDT) OTN eh ue 
former statute. Inordertoaccomplish  pilation Act no other effect should gene- OARD ( ’ 4, Li it, . 4, 
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Sect. 1.—How arising: Sub-sect. 2, F. (b) ti., iw. & 
iv., G. (a) & (b).] 

such a repeal.—RHe SmitTH’s EstTaTr, CLEMENTS 

v. WARD (1887), 85 Ch. D. 589; 56 L. J. Ch. 

726; 56 1. T. 850; 51 J. P. 692; 35 W. R. 

514; 8 T. L. R. 567. 


Annotations :—Distd. Re Drummond & Davie’s Contract, 
Dew ae ae 524; Re Douglas, Douglas v. Simpson, {1905} 


ri —~~—.]—KutTner v, Puitnres, No. 1950, 
ante. 

1965, —-—.]--It is familiar law that special 
Acts are not repealed by general Acts unless there 
is some express reference to the previous legisla- 
tion upon the subject, or unless there is a neces- 
sary inconsistency in the two Acts standing 
together (A. I. Smirn, L.J.).—Hornsey Dis- 
TRIcT CoUNCIL v. Smirit, [1807] 1 Ch. 843; 66 
L, J. Ch. 476; 76 L. T. 481; 45 W. R. 581; 18 
T. L. R. 322; 41 Sol. Jo. 423, C. A. 


Annotations :-—Mentd. L. C, C. v. Wandsworth B C., [1903] 
1K. 8. 797 ; Hackney Corpn. v. Lee Conservancy Board, 
[1904] 2 K, B. 541; Hampstead Corpn. v. Mid. Ry. 
(1905), 92 L. T. 252. 


iii. Intention to Repeal Clearly Indicated. 


1966, General rule.|—-The general rule is that 
an express enactment shall not be overruled by 
a general enactment without words showing an 
intention to repeal or override it (LoRD CAmp- 
BELL, C.J.).—R. v. Linus (1852), as reported in 
19 L. T. O. S. 201; sub nom. R. v. Siti, 16 J. P. 
407. 

Annotation :—-Mentd. R. v. Brixton Prison, Ex p. Stall- 

mann, (1912) $3 K. Ii. 424. 

1967. ———.]— TuHamMurs CONSERVATORS v. HALL, 
No. 1958, ante. 

1968. -- -~J—(1) The Act of 1875 [Jud. Act, 
1875 (c. 77)] provided ... that the orders con- 
tained in the Schedule should be considered part 
of the Act... & it did make them part of the 
Act, & the Orders contained in that Schedule 
are s0 much part of the Act, & of the rule of the 
Legislature in the passing of the Act, as any 
section in the Act itself (LORD BLackBURN). 

(2) Where there has been a particular rule 
established either by custom or by statute, where 
there is some particular law standing, & a sub- 
sequent cnactment has general words which 
would repeal that particular law or particular 
custom, if they were taken in all their generality, 
yet nevertheless the first particular law is not to 
be repealed unless there is a sufficient: indication 
of intention to repeal it. It is not to be repealed 
by mere general words; the two may stand 
together ; the first, the particular law, standing 
as an exceptional proviso upon the general law 
(LORD BLACKBURN).—GARNETT v. BRADLEY 
(1878), 3 App. Cas. 044; 48 L. J. Q. B. 186; 39 
L. T. 261; 48 J. P. 20; 26 W. R. 698, TH. L. 
Annotations :-—As to (2) Consd. Clarke v. Roche (1877), 36 

L. T. 727, Apld. Monmouth Corpn. & Monmouth Over- 

beers, etc. (1878), 38 L. T. 612. Consd. Stokes v. Stokes 

(1887), 19 Q. B. D. 419. Refd. The Ganges (1880), 6 

P. D. 2475; Pellas v. Neptune Marine lnsce. (1880), 28 

W. RR. 4055 Snelling v. Pulltng (1885), 52 L. I. 3353 

die Williams, Jones v. Williams (1887), 36 Ch. D. 578; 

Re Jonos (1889), 59 L. J. Ch. 157; Rockett v. Clipping: 

dale, {1891} 2 Q. B. 293; K. »v. as er, [1916] 2 K. B. 

858. Gencrally, Mentd. Bowey v. Roll, Brooks v. Israel, 

North v, Bilton, Siddons v, Lawrence (1878), 4 Q. B. D. 

95; King v. Hawksworth (1879), 48 L. J. Q. B. 484; 

Er p. Morcers’ Co. (1879), 10 Ch. D. 481; Barton ». 

Titmarsh (1880), 49 L. J. Q. B. 573; Marsden v. L. & Y, 

Ry. (1880), 42 L. UT. 630; Myers v. Defries (1880), 5 

Kix. Db. 180; Tenant v. Ellis (1 ied 6 Q. B.D. 46; Re 

Morris, pe Streeter (1881), 19 Ch. D. 216; Turner v. 

Bridgett & Wright (1882), 51 L. J. Q. 1B. 377; Bradlaugh 

v. Clarko (1883), 8 App. Cas. 354 ; Re Knight's Will (1884), 

26 Ch. D. 82; Hasker v. Wood (1885), 54 L. J. Q. B 


( . J. Q. B. 
419; Parnell v. Mort, Liddell (1885), 33 W. R. 481 . 
Re Mills’ Estate, Ex p. Works & blic Buildings Comrs. 


STATUTES. 


(1886), 34 Ch. D. 24; Goldhill v. Clarke (1892), 68 L. T: 
414; Re Fisher (1894), 63 L. J. Ch. 235; R. v. London 
GG. J.J., [1894] 1 Q. B. 453; The Dragoman (1895), 
11 T. L. R. 428; R. v. London JJ., [1895} 1 Q. B. 616; 
Sion College v. Loudon Corpn., [1900] 2 Q. B. 581; Ban- 
bury v. Bank of Montreal, [1918] A. C. 626; Reid, 
Hewitt ». Joseph, [1918] A. ©. 717; Campbell v. Pollak, 


[1927] A. GC. 732. 

1969. —- ws ue v. VERA CRUZ, THE 
VERA Cruz, No. 1959, ante. 

1970. —---.|-— One objection raised to the 
operation of the Act upon this case is, that it is a 
general Act, & that, as a rule, general Acts do not 
amount to a repeal of special Acts. That is a 
proposition which is, I think, of general applica- 
tion, though it is, of course, subject to a variety 
of considerations. You have to ascertain whcther, 
upon a fair consideration of the two statutes 
taken together, it might not be inferred, & pro- 
perly inferred, that) the intention was that the 
later Act should repeal or modify the former 
one. The primd facte view is, that the general 
Act does not repeal the specia] Act unless there is 
something in the general Act which would lead to 
the fair inference that such would be the proper 
view to be taken of it (BAGGALLAY, L.J.).— 
EspaAILE v7. PAYNE (1885), 52 L. T. 5303 33 
W. R. 864, C. A.; on appeal, sub nom. PAYNE v. 
EspatLe (1888), 13 App. Cas. 613, H. L. 
Annotations :—Mentd. Esdaile v. City of London Union 

Assint. Coin. (1887), 18 Q. B.D. 5905; Jones vo. Withers 

1896), 74 L. T. 572; Re Wodeson’s 8S. K., Altamont v. 

forsyth (1912), 106 L. T. 456; Busby v. Avgherino, 

[1928] A. ©. 290. 

1971. ——-..}—-There is no difference of opinion 
between the parties as to the principle of law 
that has to be applied in determining whether or 
not an Act of Parliament can or does override 
some of the sects. or provisions contained in a 

revious Act of Parliament. The judgment of 

LORD SELBORNE in Seward v. Vera Cruz, No. 1959, 
ante, has always been accepted as the ruling 

authority on that question (GRANTHAM, J.).— 

WHITECHAPEL KBoaRD OF WORKS v. Crow (1901), 

84 L. 1. 505; 65 7. P. 549; 17 T. L. R. 468; 10 

Jox, C. C. 700, D.C. 

Annotations :-—Mentd. Charing Cross & Strand Electricity 
Supply Corpn. v. Woodthorpe (1903), 88 L. LT. 772; 
County of Liondon Electric Supply Co ». Perkins (1908), 
98 Ll. 'S. 870; Moran v. Marsiand, (1909) 1 K. B. 744. 


1972. -— .|—RK. v. SALISBURY (Br.), No. 863, 
ante. 
1973. -—-- .]—In the case of Seward vy. Vera 


Cruz, No. 1959, ante, there is a very clear state- 
ment by LoRD SKLBORNE of the principle which 
governs the question of repeal by implication 
(CoLLins, M.R.).—HEADLAND v. CosTmeR, [1905] 
1K. B. 219; 741. 7. K. B. 210; 92 1. T. 98; 
60 J. P. 90; 21 T. L. R. 123; 49 Sol. Jo. 133; 
34. G. R. 174, C. A.; affd. aub nom. COSTER v. 
JIEADLAND, [1906] A. C. 286, TT. 1. 
Annotations :-—Apld. R. v. Smith, Ha y. Porter, [1927] 1 
K. 2B. 478. Refd. Scott v. Donten, [1907] 1 K. B. 456. 
entd. At. v. Philbrick, Er yp. Wdwards, 11905) 2 KB. 
08: R.v. London County JJ., He p. St. Georges, Strand 
& Westminster Unions Assmbt, Com. & Westminster 
City Council Assmt. Com. (1907), 97 L. T. 247; Walker 
® Rettor, (9t1} 1 K. B. 1103. ; 
1974. ——- .|—-Wherever Parliament in an carlier 
statute has directed its attention to an individual 
case & has made provision for it unambiguously, 
there arises a presumption that if in a subsequent 
statute the Legislature lays down a general prin- 
ciple, that gencral principle is not to be taken 
as meant. to rip up what the Legislature had 
before provided for individually, unless an inten- 
tion to do so is specially declared (Lorp HAt- 
DANE, ©.).--BLACKPOOL CORPN. ». STARR HSTATE 
Jo., [1922] 1 A. ©. 27; 91 L. J. K. B. 202; 126 
L. T. 258; 863. P. 25; 38 7. L. BR. 79; 66 Sol. 
Jo. (W. R.) 17; 19 L. G. R. 721, H. Le; affg. 


Part 1X.—ReEpEAL. 


S. C. sub nom. Srarr Estate Co., Lip. v. BLACK- 
POOL CORPN. (1920), 19 L. G. R. 9, C. A. 


Annotations -—Refd. Thornely v. Leconfield, [1925] 1 K. B. 
236. Mentd. Thurrock Grays & Tilbury Joint Scowerage 
Board v. Thames Land Co. (1925), 90 J. P. 1. 


iv. Inconsistency between Statutes. 


1975. General rule.]—It is quite clear that this 
bow window is contrary to the Jocal Act but it 
is equally clear that it is allowed by the general 
Act & the two provisions being inconsistent with 
each other the latter amounts toa repeal of the 
former (LORD CAMPBELL, C.J.).—R. v. PRATT 
(1855), 3 C. L. R. 826; 24 L. T. O. S. 235; 19 
J.P. Jo. 70. 

1976. -|—A clause in a private Act of 
Parliament which is quite inconsistent with a 
clause in a subsequent public Act dealing with 
the same subject is thereby repealed._-GREAT 
CENTRAL GAS CONSUMERS Co. v. CLARKE (1862), 
13. C. B. N.S. 8388; 3821. 5.0. P. 4135 11 W. R. 
123; 143 BK. BR. 831; sub nom. CLARKE v. GREAT 
CENTRAL GAS CONSUMERS’ Co., 1 New Rep. 127, 


Ex. Ch. 
Arnolapon :—Refd. Thorpe v. Adams (1870), 40 L. J. M. C. 


1977, ——.]- 





-~THORPE v. ADAMS, No. 1962, ante. 


1978. ——.|—-KUTNER v. PHILLIPS, No. 1050, 
ante. 
1979. -—-—.}] -TIorNsty Disrricr CouNciL v. 


Smiru, No. 1065, ante. 


G. Effect of Special Statutes. 
(a) On Special Statutes. 
1980. General rule-—No repeal by implication.]-— 

A private Act of Parliament does not repeal a 
former private Act by impheation.- - BIRKENHEAD 
Docks TrRusTEES v. LAIRD, ETC. (1853), 4 De 
GM. & G@. 732; 2 W.R. 7: 43 4. R. 6945 sub 
nom. BIRKENHEAD Docks TRUSTEES v. BIRKEN- 
HEAD Dock Co., 23 L. J. Ch. 457; 18 Jur. 883, 
L. JJ. 

-~Apld. 


Annotations Purnoll «7. Wolverhampton New 
Waterworks Go. (1861), 10 CGC. B. N.S. 576. Refd. London 
& Blackwall Ry. v. Limehouse District Board of Works 
(1856), 3 K. & J. 1235; Fitzgerald v. Champneys (1861), 
2 John, & H. 31. 

1981. - ---- -—- Express words necessary.|— 

Anon, (1520), Jenk. 198; 145 BR. 133. 

Annotations :—Consd. Hawkins v. Gathorcule (1855), 6 


PART IX. SECT. 1, SUB-SECT. 2. 
- ~F, (b) iv. 

1975 i. General rule J—-Where aco. is 
incorporated by a special Act, & there 
are provisions in the special Act us 
well as in a gencral Act on the same 


have 


1975 v. 





taxation profounded by the British 
North Aimcrica Act, must be taken to 
been repealed by 
HOLMSTEAD v. MINISTER OF CUSTOMS 
& Excise, [1927] exch. C. lt. 68.— CAN. 
-/—A speclal enactinent 
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De G. M. & G. 1. Refd. Birkenhead Docks Trustees v. 
Laird (1853), 4 Do G. M. & G. 732; Seward v. The Vera 
Cruz (1884), 10 App. Cas. 59. 

1982. - ~—------ --.---.|—A provision in a private 
Act is not to be held repealed by a subsequent 
private Act, unless there are words which operate 
expressly to repeal it (ERLE, C.J.).—PURNELL v. 
WOLVERHAMPTON New WATERWORKS Co. (186]), 
10 C. B. N.S. 576; 4 L. T. 518; 142 BK. R. 
578. 

Annotation :—Refd. Finchle 


L. B. v. Barnet District Gas 
& Water Co, (1893), 9 T. i 


. RR. 264. 


(b) On General Stututes. 


1983. Whether special Act can repeal general 
Act—Expressly or impliedly.|—-A private Act 
cannot overrule a previous public Act except by 
express words (LorRD Estnr, M.R.).—Norru 
METROPOLITAN TRAMWAYS Co. v. LONDON CouNTY 
ee ia (1895), 60 J. P. 23; 32 T. I. R. 101, 

1984. —-— -----.|—-A sect. in a private Act 
cannot by implication repeal a provision of the 
common law or of a public statute-—THEm CLAN 
GORDON (1882), 7 P. D. 190; 46 L. T. 490; 30 
W. RR. 691; 4 Asp. M. L. C. 513. 

1985. —- - .|—The provisions of a public 
Act of VParliamnent could only be overriden or 
varied by express enactment, or clear implication 
in a private Act (LORD Hansspury, C.).—WaAtL- 
LASEY UNITED TRAMWAYS & OMNIBUS Co. v. 
WALLASEY URBAN District CounciL (1900), 17 
TP. Le ty 152, FH. Ts. 

1986. .|—BesspemMer & Co., Lip. v. 
GOULD, No. 2123, post. 

1987. --— .|--Re VERRALL, NATIONAL 
TrRUstT FOR PLACES oF Historic INTEREST OR 
NATURAL BEAUTY v. A.-G., No. 1656, ante. 

1988. Entirely separate rule in special Act — 
Whether exception to general Act.|—If the parti- 
cular Act gives in itself a complete rule on the 
subject, the expression of that rule would un- 
doubtedly amount to an exception of the subject- 
matter of the rule (LORD WkEsTBURY, C.).—Re 
WESTMINSTER ESTATE OF ST. SEPULCHRE’S PARISH, 
Re WESTMINSTER BRIDGE Acts, fc p. St. SEPUL- 
CHRE’S PARISH (VICAR, CHURCHWARDENS' & 
TRUSTEES) (1864), 4 De G. J. & Sm. 232; 3 New 











HoLcoMBE tv. NEWCASTLE MUNICcI- 
PALIFY (1884),5 N.S. W.L. RR. (eq.) 87 ; 
L N.S. W. W. N. 27.—AUS. 
1983 1. .}- Asageneral Act 
controlled by a special Act relating 
to the same subject-matter, the pro- 


that Act — 


subject, which are inconsistent, if the 
special Act gives in itsclf a complete 
rule on the subject, the expression of 
that rule amounts to an exception of 
the subject-matter of the rule out of 
the general Act. When the rule given 
by the special Act) applies only to a 
portion of the subject, the special Act 
may apply to one portion & the general 
Act to the other. The probable 
intention of tho legislature is tinpertant 
in considering a matter of such a cha- 
racter.—ONTARIO & SAULT Stk. MARTE 
ty. Co. v. CANADIAN PACIFIO Ry. Co, 
(1887), 14 O. R. 432.—CAN. 

1975 fi. ——.J—WINNIPEG CORPN. 
WINNIPEG ELECTRIO Ry. Co., [1921] 
2W.W. RR. 282; 31 Man. L. R. 131; 
59 D. L. 2. 251.—CAN. 

1975 ili, —-—.]-~-ToRONTO CoRPN, 0, 
TORONTO CiTY BOARD OF TRUSTEES 
OF RoMAN CATHOLIC SEPARATE SCHOOLS 
oom [1925] 3 D. L. R. 880.— 

1976 iv. .J--An exemption from 
taxation granted by a pre-confederation 
statute of the Province of Canada, 
which is repugnant to the scheme of 





is not impliedly repoated by a subse- 
quent general enactment, if the two 
enactments are vot so repugnant as to 
be incapable of standing togcther.-— 
SABAPATI MOUDALIYAR v. NARAYANS- 
In MUDALIYAR (1862), 1 Mad. 115. — 


1875 vi, -—~.]—A repeal by inpiiea- 
tion is only effected when the pro- 
visions of uw later enactinent aro so 
inconsistent with, or repuenant to, the 
provisions of an earHer one, that the 
two cannot stand together.-—-RANNUN 
v. R. (1926), 1.1L RR. 7 Lab. 84.—IND. 


PART IX. SECT. Qe 2. 
. (a). 

1981 i. General rule—No repeal by 
tmplication—Harpress words necessary. | 
—SELWYN COUNTY COUNCIL U, SILEATE 
(1888), 6N. ZL. R. 730.—N.Z. 


PART IX. SECT. 1, SUB-SECT. 2. 
—G, (b). 





1983 i. Wacther spectal Act can repeal 
general Act—Esrpressly or impliedly. |-- 
A private Act cannot, without clear & 
expross words, repeal a public Act.— 


Visions of the general Act must. yield to 
the provisions of tbe special Act, 
where they are inconsiptent.— WHITNEY 
ve Footscray JJ. (1892), 18 V. L. RR. 
282.—AUS. 

1983 in. ~--- ,J SMITH v. SPAR- 
Row (1861), 21 U. C. Rt. 343.—CAN. 

1°83 iv. —-— ——-.}—-Bickrorp yr, 
CuaTHaAM Conn. (Ont) (1888), 16 
8. C. it, 235.—CAN, 





1983 v. - -}—Re Conunon 
(1892), 2k N.S. RR. (12 R. & G.) 92.— 
CAN. 





1883 vi. — -- ——.]—ToRONTO Ry. 
Co. v. PAGET (Ont.) (1909), 42 S.C. 
488, 30C. L. T. 174.—CAN. 


1988 i. Entirely separate rulein.. — _ 
Act—Whether exception to general Act.) 
—Where wu co. is incorporated by a 
epecte Act, & there are provisions in 
the special Act as well as in a general 
Act on the same subject which are 
inconsistent ; uf the special Act gives 
in itself a complote rule on the subjeot, 
the expression of that rule amounts to 
an exception of the subject-matter of 
the rule out of the general Act.— 


DDD 2 
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Sect, 1.—How arising: Suwb-sect. 2, G. (b), & H., 
I.d&e J. Sect. 2: Sub-sect. 1.] 


Rep. 504; 33 L. J. Ch. 372; 9 L. 1.819 ; 10 Jur. 

N.S, 2908; 12 W. R. 499; 46 E.R. 907, L. C. 
Annotations :—Apld. L. Cc. & D. Ry. v. Wandsworth Board of 
Works (1873), L. R. 8 C. P. 185. Refd. The Tynwald, 
[1895] P. 142. Mentd. Je St. Dunstan’s Charity Schools 
Se ae ee sue cps onsite Sa D. 184; 

¢ Wood's Es , £x p. Works , 
(1886), 31 Ch. D. 607. - oe 


1989. -—-- ——.|—lf_ we find something ex- 
pressly different in the Acts, that which is in the 
special Act must overrule that which is in the 
general Act (MELtasu, J.J.).—A.-G. v. Great 
HASTERN Ity. Co. (1872), 7 Ch. App. 475; 41 L. J. 

th. 505; 26 1. T. 749; 20 W. R. 599, L. JJ.3 on 
Hp pea oe. Ee 6 ated 367, II. L. 
nnotatons :-— - Yarmouth C Aa OP 

10 Ch. D, S18.” Reta. ‘Catt Valo or. p. Cardi ley (oi?) 

1 Ch. 299. Mentd. Edinburgh Stroct Tram. Co. v. Black 

(1873), lu R. 2 Se. & Div. 336; Mackett v. Herne Bay 

Comrs. (1876), 35 L. 'f. 202. 

1990. --— - --.|—In considering the question 
how far an enactment in a general statute is varied 
or excepted by the special Act, Lord Wrstnury, C., 
laid down the following rule, that, “if the parti- 
cular Act gives in itself a complete rule on the 
subject, the expression of that rule would un- 
doubtedly amount to an exception of the subject- 
matter of the rule out of the general Act” (KEAT- 
ING, J.).—LONDON, CHATHAM & Dover Ry. Co. 
» WANDSWORTH BOARD OF WorKS (1873), L. R. 
8C,P. 185: 42 L. J. M. C. 70. 

pocotpexarion of statutes.]--Sce Sub-sect. 2, D., 
ante. 


H. Effect of Affirmative and Negative Statutes. 


1991. Affirmative statutes—Whether repealing 
earlier statute.|—GRrEGORY's CASE, No. 1942, ante. 


1992. ——.|—- TARCouRT v. Fax, No. 1887, 
ante. 
1993. —-- —— Statutes inconsistent.|-— An 


affirmative statute shall not repeal a precedent 

affirmative law, unless the subsequent statute 1s 

contrary to the precedent law. Such contrariety 
may be (a) in quality; (b) in matter; (¢) in 
respect of the form prescribed.-—Foster’s Casr 

(1614), 11 Co. Rep. 56 b; 77 H.R. 1222; sub nom. 

R. v. Foster, 1 Roll. Rep. 91. 

Annotations :—Apld. Davis v. Edmonson (1803), 3 Bos. & P. 
382. Consd. Thorpe », Adains (1871), J. R. 6 C. P. 125; 
Hill v. Hall (1876), 1 Ix. D. 411. Apprvd. Garnett vr. 
Bradley (1878), 3 App. Cas. 941. Consd. Ie Smith’s 
Estate, Clements v. Ward (1887), 35 Ch. D. 589; A.-G, 
v. Exoter Corpn,, {1911) | K. B. 1092; Flannagan ». 
Shaw, [1920] 3 K. B. 96, The Danube IL., [1921] P. 183. 

efd. Benyon v. Isvelyn (1664), O'Bridg 324: Anon. 
(1675), Freem. K. BK. 2035, LR. 7. Larwood (1694), 1 Ld. 
Raym 29; Ratcliffe’s Cane (1719), J Stra. 267: Thornby 
», Vleetwood (1720), 1 Stra. $18; KR. ev. Jackson (1775), lk 
Cowp. 297; Stewart v. Jones (1852), 22 L. J. Q. Bo. 
Mentd. Stretton v. Tayler (1589), Cro Eliz, 138: Shefleild 
v. Ratcliffe (1615), Hob. 334; Manhby +, Seot (1663), 1 
Keb. 361; Jt. v Nuton (1674), Freom. K. B. 374: Crosse 
v. Gardner (1685), Comb, 142; Culliford v. Blandford 
(1691), Comb. 194; Bruse v. Harcourt (1709), Park. 274: 
Ri. uv. Crofts (1740), 7 Mod. Rep, 397. 


1994. - --- --.|-—-RAYNER v. BROUGH 
(1742), Barnes, $9; 94 E.R. 820. 

1995. —--- —— —-—./—- Generally speaking an 
affirmative statute, is not a repeal of a previous 
affirmative statute, if consistent; but looking 
at the manifest intention of the later statute I 
should say, it is by implication a repeal of the 
former statute, as inconsistent with it (PARKE, B.). 
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1993 1. Affirmative statutes—W hether ; : 


repealing carher slatutes—Stalules in- 
consistent.J—A subsequent affirmative 
statute may repeal a prior one, if the 
words are contrariant.--HAYDEN vv. 
ceeou (1796), 3 Ridg. Parl. Rep. 545. 


STATUTES. 


—TLANG v. SPICER (1836), 1 M. & W. 129; 1 Gale, 
426; 3 Nev. & M. M. C. 556; 5 L. J. M. C. 60; 
150 BF. R. 374; sub nom. LAING v. Spicer, Tyr. & 
wr. 358. 

Annotations :-—Consd. Re South Lady Bertha Mining Co. 
(1862), 2 John. & H. 376. eid. Hardy v. Atherton (1881), 
7Q, B.D. 264; Plymouth Grdns., v. Gibbs, [1903] 1K. B. 
177. Mentd. R.v. Wondron (1838), 7 Ad. & Kl. 819 ; Stacey 
», Lintell (1878), 4 Q. B. D. 291; Davies v, Hvans (188%), 
51 L. J. M. GC. 132; Boyce v. Cox (1921), 38 T. L. R. 51. 


1996, —-- —~— — --.|—Affirmative words in an 
Act of Parliament do not repeal the provisions of a 
former Act, unless there be some obvious incon- 
sistency between the enactments.—DAKINS_ v. 
SEAMAN (1842), 9M. & W.777; 111, J. Ex. 274 ; 
65. P. 3815; 6 Jur. 783; 152 H.R. 330. 

1997.- -——- -—- ~.J—~An affirmative statute 
is not repealed by a subsequent affirmative 
statute, unless the two cannot stand together.—Re 
LeAKh, Har p. WARRINGTON (1853), 3 De G. M. & 
GQ. 159; 22 L. J. Bey. 33; 21 L. T. O. 8S. 111; 
17 Jur. 430; 1 W. R. 2613 438 EB. RR. 64, L. JJ. 
Annotations :~Refd. Thomas v. Cooper (1854), 2 Eq. Rep- 

3185; Lane v. Horlock (1856), 6 TL. L, Cus, 580. Kenta. 

Fussell v. Danicl (1854), 10 Kxch. 581; James _v. Kico 

(1854), Kay, 231; Bond v. Bell (1857), 4 Drow. 157, 

1998. — -—.|—-An affirmative statute, 
giving a new right, docs not of itself & necessarily 
destroy a previously existing right, created by 
another statute to which it does not refer; but 
will do so, if if, appears to have been the intention 
of the Legislature that the two rights should not 
exist together.—-O’ FLAHERTY v. M‘SDOWELL (1857), 
6H. 1. Cas. 142; 291. 7. O.S. 831; 4 Jur. N.S. 
333 10 BE. R. 1248, 1. L. 

Annolattons :—Consd, Copland v. Davies (1872), I. Re 5 
HW. 1.358. Mentd. Towne v. London & Limerick 8.8, Co. 
(1859), 5 Jur. N.S. 816, 

1999. — — Intention of legislature to be con- 
sidered.]|—RAYNER v. BROUGH (1742), Barnes, 89 ; 
94 K. RR. 820. 

2000, —- 
No. 1998. ante. 

2001. Effect on common law.j--Affirmative 
statutes do not alter the common law, but negative 
statutes do (PARKER, 4.).—A.-G. v. ANDREW (1656), 
ITard. 23; 145 E.R. 360. 

Annotations :—Moentd. R. v. Dickenson (1692), Park. 262 ; 
Ik. v. Cotton (1751), Park. 112. Uppom v, Sumner (1779), 
2 Win. BL 1294: Rorke v. Dayrell (1791), 4 Term Rep. 
402: Rev. Wells (1807), 16 Mast, 278; I. v. Giles (1820), 
8 Price, 293; Doe d. Davies v. Creed (1829), 5 Bing, 327 ; 
Gilos » Grover (1832), 9 Bing. 128; A.-G. vw Leonard 
(1888), 38 Ch. D. 622, 

Effect on  custom.| ——- See 

Usaaus, Vol. XVII, p. 23, No. 249. 

—_- Effect on existing rights.|——See Nos. 1173, 
1176, ante. 

2002. Negative statutes—-Effect on prescriptive 
right.|- Lovinace’s (LORD) Case (1632), W. Jo. 
270; 82 1. R. 141. 

Annotations :—Consd. FKscott 7. Mastin (1842). 4 Moo. 
Pp. Gc. Cc. 104. Refd. Martin +. Mackonochie, Flamank v. 
Simpson (1868), L. 2. 2 A. & Ie. 116. 

2003. - Effect on common law.|--—-A.-G. uv: 
ANDREW, No. 2001, ante. 

—- Effect on  customs.}] — See Custom & 
Usaaes, Vol. XVII., p. 24, Nos. 250-258. 
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I. Disuse of Statutes. 
2004. Effect of.)—A statute cannot be abro- 
gated by non-user.--k. v. ALSOP (1691), 4 Mod. 
Rep. 49; 87 E.R. 256. 


Impliedly repealed, pro tanto, by a 
subsequent aifirmative, but inconsistent 
local personal Act.—GALWAY PRE- 
BENTMENTS, Jer i Ku_iy (1874), 
1.R.9C. L.114.—IiR. 

Intention of legistature to 
be considered. |\—McCKINN vw. Me- 





——.}-A public 


ON 
feneral statute held to have been DOUGALL (1907),3 HK. L. it. 573.—CAN_ 


Part 1X.—ReEpEAL. 


2005. -——-.]--An Act of Parliament cannot be 
repealed by non-user (per Cun.).—WUITE v. Boot 
(1788), 2 Term Rep. 274; 100 E. R. 149. 

Annotations :-—Mentd. Leigh v. Kent (1789), 3 Term Rep. 
362; Forbes v. Samuel, [1913] 3 K. B. 706. 

2006. - —-.|—-Though, where the words of an 
Act of Parliament are plain, it cannot be repealed 
by non-user, yet where there has been a series of 
practice, without any exception, it gocs a great 
way to explain them where there is any ambiguity 
(LoRD KENYON, ©.J.).-—-Liuran v. KEenr (1789), 
3 Term Rep. 362; 100 E.R. 621. 

Annotations :--Mentd. Stewart 1+. Lawton (1823), 1. Bing. 
374; Spencer, v. Swannell (1838), 7 L. J. Ex. 73, Forbes 
v. Samuol, [1913] 3 K, B. 706. 

2007. ----- .;--Though a statute does not lose its 
force by non-user alone, & the presumption is 
against a repeal of it by implication, a subsequent 
statute, though not expressly referring to it, wil 
be taken to have repealed 1t, when its continuance 
would be inconsistent with the state of thimgs 
introduced by the later statute.-—- Tur INp1A (1864), 
Brown. & Lush. 221; 3 New Rep. 4423 83 1. J. 
P.M. & A.1933 12 L. T. 3163 2 Mar. 1. C. 193. 

2008. —-—-.]- -It is quite true that neither 
contrary practice nor disuse can repeal the positive 
cnactment of a Statute, but contemporaneous & 
continuous usage is of the greatest efficacy in law, 
for determining the true construction of obscurely 
framed documents (Lorn JIATHRRLIcY, C.).— 
UEBBERT v. PURCHAS (1871), J. R.3 P. CG. 605; 7 
Moo. P.C.C. NLS. 468; 411.0. P.C. 383 35 J.P. 
452; 19 W.R. 898; 17 E.R. 177. 


Annotutions :—-Refd. Lord Advocate vw. Walker Trustecs, 
LWVi2Z) A. CG. 95, Bourne vo, Keane, [1919] A. C. 815, 
dthondda’s Clafin, (1922) 2 A. C. 339. Mentd. Boyd v, 
Phillpotts (1874), L. RR. t A. & i. 297, Martin vr Mac- 
honochie (1874), LD dt. 4 A. & &. 2793 Hudsonv Tooth 
(1877), 2 BP. dy 1253) Tadsdale ». Clifton (1877), 2 2 dD. 
276; Serjeant «. Dale (1879), 43 0. 2. 2203 ITLeywood ¢ 
Manchester (Bp.) (1881), 12 Q B. D. 404: Venkata 
Narasuoha Appa Row e«. Court of Wards, Venkata Ratmata- 
heltui Garuoe Gopala Appa Row, Mr p. Rajah Gopala 
Appa Row (U886), LL App Cas 660, Read v. Lincoln (Bp.), 
JVR92) ALC Od ty Je Robinson, Wright v. Tugwell, [1897] 
1Ch. 89, Gore-Booth » Manchester (Bp.). [1920] 2K. BR, 
412, Copel St. Mary, Suffolk ¢. Pabkatd, f19Q7I IT. 289. 

J. Other Cases. 

2009. Recital.!-—-The bare recital in a statute is 
not suffigent to repeal the positive provisions of a 
former statute, without a clause of repeal 
(AsHURST, J).—-Dori v. Gray (1788), 2 Terin Rep, 
3583 100 FF. R. 193. 
adanotations -— Mentd. Stafford vr. Wamston (1821), 2 Brod. & 

Bing. GOL; Russell ve, Ledsam (1815), 14 M. & W. 574; 

Rev, Wilhams (1850), 11 J. PL 755 bbe p. Lloyd (1851), 1 

sim. N.S. 218: Edwards v. Hodges (1855), 15 C. BL 4AT7; 

Ormond Investinent Co v. Betts, [1928] A. CL. 143. 

2010. Schedule.!|-—ALLEN rv. KitcKkimr, No. 85, 
ante. ; 

2011. Omission of words.|-- (1) Where in such 
a case of two Acts being so directed to be read 
together you find important words in one of them 
omitted, in the other the words so omitted are 
impliedly repealed (Brerr, J.). 

(2) It is a well-known rule in the construction 
of statutes that, if a substantive enactment in a 
former Act is repealed, that which comes by way 
of proviso upon it is impliedly repealed also 
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2016 i. Position asif Act had never 
evisied.|—BRYANT v. HILu (1863), 238 
U. GC. OX. 96. --CAN. 


jo? 





9016 ii, —---.] —TRUMBELILY. TAYLOR 
(No, 2)(1899), 3 Terr. L, kt. 313,—CAN. 
2016 iif, ——-.] — Tho repeal of a 2016 v. 


etatute morely declaring the common 
law does not repeal the common law, at 
any rate in a ease where the common 
Jaw involved is the prerogative of the 
Crown & by the a agri Act no 
mention is made of the Crown or its 


had not 


prerogative. —KENNEDY 
[1920] 1 W. W. bh. 
l 15 Alta. L. R. 196,—CAN. 

2016 iv. ——.]}—VAJECHAND v», NAN- 
a (1907), I. L. R. 31 Bom. 545.-— 
ND. 


533 3 


The general rwe of law 
is that when a statute is absolutely 
repealed it is to be treated as if it 
been passed.---TRAILL  ¥, 
M‘ALLISTER (1890), 25 TL. RR. Ir. 524.-- 
IR 


2016 vi, ——.}--Semble: w& rmecre 


773 


(Bovus, C.J.).—-Lorsnai. v. BRUCE (1873), lL. RR. 

8 ©. P. 878; 42 I. J. C. P. 140; 28 L. T. 705 ; 

37 J. P. 518; 21 W. KR. 597. 

Annotations :-—Mentd. Evans v. Wills (1876), LC. P. D. 2293 
ht. v. Stonor (1888), 57 Li. J. Q. B. 510; Church’s Trustee 
vw. Hibbard, [1902] 2 Ch. 7814. 


2012. Injustice in enforcement.|—-It has been 
argued that these Acts are to bo deemed obsolete 
inasmuch as then enforcement to-day would, as 
it 1s alleged, lead to manifest injustice & absurdity. 
Inasmuch, however, as both the Acts have received 
comparatively recent recognition & application, 
while injustice has been guarded against by 
limitation the right to prosecute for offences under 
them to the A.-G., I find it difficnlt to say that such 
of their provisions as have not already been re- 
pealed are not still available for the protection of 
the community against the evils at which they 
were aimed (NEVILLE, J.).—LuBbY v. WARWICK- 
SHIRE MINERS’ AssocN., [1912] 2 Ch. 371; 81 
L. J. Ch. 7413 107 L. T. 452; 28 TT. 1. RR. 509. 

2013. Rule of court.])—-Prerry v. LONDON 
ClENERAL OMNIBUS Co., No. 2136, post. 

2014. Repeal of proviso—By repeal of enactment 
to which proviso attached.|— HorsNAIL v. BRUCE, 
No. 2011, ante. 

2015. Repeal of bye-law --By repeal of statute 
under which made.]-~When a byc-law is made 
under an Act of Parliament the repeal of the 
Act, abrogates the bye-law, unless the byc-law 
is preserved by the repealing Act by means of a 
saving clause or otherwise.—WATSON v. WINCH, 
(1916, 1K. B. 688; 857. J. K. BL 5387; 114 1, T. 
1200; 80 J.P. 119; 382 Ta. R. 244; 141. G. 2. 
186. D.C. 


SECT. 2.—EFFECT. 
Sunp-sect. 1.—IN GENERAL. 

See Interpretation Act, 1889 (c¢. 63), 6. 38. 

2016. Position as if Act had never existed.]-- 
No proceedings can be pursued under a repealed 
Act of Parhament, though begun before the repeal ; 
unless by special exception.—MILLER’S CASE 
(1764), 1 Wm. BI. 451; 96 E.R. 259. ; 

9017. —-—.| -When an Act of Parliament is 
repealed, it is the same thing as if if had never 
existed, except with reference to such parts as are 
saved by the repealing statute (Lord TENTER- 
DEN, C.S.).—-SURTEES ¢, HLLISON, HEWSON 2, 
Hrarp (1829), 9B. & ©. 750; 4 Man. & Ry. WN. B. 
586: 71. Jd. O.S. KB. B. 33855 100 1. RR. 278, 
Annotations -—Apld. Barrow. rv. Arnaud (1816), 8 Q. B,3905 3 

Rimini v. Van Praagh (1872), L. 1. 8 Q. B. 1s A.-G,. tu 
Lamplough (1878), 3 Ex. D. 214. Consd. Watson vv, 
Winch, [1916] 1 K. 2B. 688. Refd. I. v. Denton (1852) 
18 Q. B. 761: Ze Mexican & South American Co. Grise- 
wood & Smith’s Case, De Pass's Case (1859), 4 De _G. «& J. 
544; Butcher v. Henderson (1868), L. HR. 3 Q. 2. 335 5 
Spencer v. Hooton, Spencer v. Newton & Pycroft, Briggs v. 
G. N. Ry.. Parkinson v. Wigan Coal & Iron Co , Harrison 
», Wigan Coal & Iron Co. (1920), 37 'T. L. R. 280. Mentd. 
Glark v. Mullick (1840), 3 Moo, P. C. C. 252. 


2018. .| --Kay v. GOODWIN, No. 20-44, post. 
2019. —-—.| --A_ difference exists between 
temporary & repealed statutes in this, that the 
latter, except so far as they relate to transactions 





affirmutive statute docs not take away 
the common law, & 1f the statute were 
temporary, on its expiration — tho 
common law would be in as full force 
as before its onactment.— HANRAHAN 
v. BaRRon & Doovy (1849), 3 Nfld. 
L. R. 102.—NFLD. 


qa. Effect of revimon of the statutes.) 
The etfect of the rovision of the 
Statutes of Canada, brought into force 
by Royal Proclamation, Mar. 1, 1887, 
though in form repealing the Acts 
congolidated, is really to preserve them 


INMAN, 
51D. L. RR. 
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already completed under them, become as if they 
never had existed; but, with respect to the 
former, the extent of the restrictions imposed by 
them becomes a matter of construction, & it 
becomes necessary to determine which of their 
provisions are to be considered limited to the 
duration of the temporary law, & which are not to 

be so considered (PARKE, B.),—STEAVENSON v. 

OLIVER (1841), 8 M. & W. 234; 10%. J. Ex. 338; 

5 Jur. 1064; 151 E.R. 1024. 

Annotations :—Refd. Spencer v. Hooton, Spencer v. Newton & 
Pycroft, Briggs v. G. N. Ry., Parkinson v. Wigan Coal & 
Iron Co., Harrison v. Wigan Coal & Iron Co. (1920), 37 
T. L. R. 280; KR. v. Ellis, Wr p Amalgamated Engineering 
Union (1921), 125 L. 1. 397. Mentd. Chappell v. Davidson 
(1856), 18 C. 13. 194. 

2020. -}—When an Act of Parliament is 
repealed, the law is as if it had never passed 
(Parker, B.).—Simpson v. Reapy (1843), as re- 
ported in 11M. & W. 344; 152 HW. R. 836. 
seen ‘—Refd. Butcher +. Henderson (1868), L. R. 3 

. B. 335, 

_ 2021. -.|—[It is contended] that the duty 

ilself had ceased to be payable by the repeal of the 

Act imposing it, on the principle laid down by 

Lorp TENTERDEN in Surteea v. Ellison, No. 2017, 

ante, ‘‘ It has been long cstablished, that, when an 

Act of Parliament is repealed it must be considered, 

except as to transactions past & closed, asif it never 

had existed. That is the general rule, & we must 
not destroy that by indulging in conjectures as to 
the intention of the legislature”? (per Cur.).— 

BARROW v. ARNAUD (1846), 8 Q. B. 604; 10 Jur. 

319; 115 KE. R. 1004, Ix. Ch. 

_ 2022. .|—-After a statute has been repealed 

it cannot be acted upon in respect of a proceeding 

under it, commenced before its repeal, & in this 
respect there is no valid distinction between 
matters of form & substance.—R. v. DENTON 

(INHABITANTS) (1852), Dears. C. C. 33 18 Q. B. 

761; 21L.5.M.C. 207; 19 L. T. 0.8. 216; 16 

J.P. 4713 17 Jur. 453; 118 E.R. 287. 

Annotation :-—~Refd. R. v. MeLain, R. vw. Barr (1922), 91 
L. J. K. B. 562. 

2023. ----—- -/—-When an Act of Parliament, or 
part of an Act of Parliament, is repealed, it must 
be considered as if it had never existed, except as 
to transactions passed & closed.—Re MEXxIcANn & 
SoutH AMERICAN Co., GRISEWOOD & SMITH’S 
CASE, Dr Pass’s Casi (1859), 4 De G. & J. 544; 
28 L. J. Ch. 769; 33 L. T. O. S. 322; 5 Jur N.S. 
1191; 7W. R. 681; 45 E.R. 211, 1. JJ. 
Annotations :—Mentd. Ie Royul British Bank, Mixer’s Case 

(1859), 4 De G. & J. 5755; Re Atheneum Life Assce. Soc., 

Chinnock’s Case (1860), John. 714; Re Mexican & South 

American Co., Costello's Case (1860), 2 De Gd. F. & J. 302; 

Re Ksgair Mwyn Mining Co., Alexander's Case (1861), 3 

L. T. 883; déve Phanix Life Assce. Co., Ex p. Hatton 

1862), 31 L. J. Ch. 340;  #te Consols Insce. Assocn., 

3enham’s Case (1865), 11 Jur. N. 8S. 381; National & 

Provincial Marine Insce. Co., Fix p. Parkor (1867), 2 Ch. 

App. 685; Re Smith, Knight, Weston’s Case (1868), L. Kt. 

6 Kg. 238; Spackman v. Kvans (1868), 19 L. T. 151; 

Re Asiatic Banking Co., x p. Collum (1869), 21 L. T. 350 ; 

we Bank of Hindustan, China & Japan, Axe p. Kintrea 

(1869), 5Ch. App. 95; Jée Consols Insce. Assocn., Glanville’s 

Case (1870), L. R. 10 Eq. 479; Re Smith, Knight, Battie’s 

Cuse (1870), 39 L. J. Ch. 391; He Kuropean Bank, 

Master’s Case (1871), 7 Ch. App. 294, n.; Ae Great Whoal 

Busy Mining Co., King’s Case (1871), 40 L. J. Ch. 361; KR. 











in unbroken continuity.— FRONTENAG e 
LICENSE CoMRS. 1. FRONTENAC COUNTY 
CORPN. (1887), 14 O. R. 7413 4 Cart, 
683.—CAN. 

r. Time for completion of work 
altered by new statute.}—Where a timo 
limit for the completion of a work 1s 
cnacted by a sect. of a statute, & by 
an amending Act the term of years 
prescribed for the completion of the 
work is extended by a sect. which 


Guay & 


ressly replaces the sect. 
original Act, the term fixed by the 
substituted sect. runs from the comi 

into force of the original Act, & no 
of the amending Act.—MONTREAL 
PaRK & ISLAND Ity. Co. v. CHATEAU- 
NORTHERN 

13 3. C. R. 256.— CAN 


t. Repeal of section bringing Act tnto 
Sorce after Act in foree—No effect.j— 


die Surron (Ont.), [1924] 4 D. L. RB. 


STATUTES. 


v. Lambourn Valley Ry. (1888), 22 Q. B. D. 463; Re 
Discoverera Finance Corpn., [1908] 1 Ch. 141; fe Dia- 
oy onere Finance Corpn., Lindlar’s Case, {1910] 1 Ch. 


o 


2024. .|—The proviso in sect. 8 [of a 
private Act] is absolutely repealed by sect. 32 of 
the private Act, & the effect of that repeal we 
apprehend to be, that, for all matters occurring 
subsequent to the repeal, the private Act must be 
read as if there never had been any such proviso 
(PoLiocKk, C.B.).—SHREWSBURY (EARL) v. SCOTT 
(1860), 6C. B. N.S. 221; 29L. J.C. P. 190; 141 
E. R. 437; sub nom. HorE-Scorr v. SHREWSBURY 
(Harv), 6 Jur. N. 8S. 472, Hx. Ch.; affg. (1859), 
Pears en er pP (1862), 15 Moo 

} i— - n . Purves rae E 00. 
“ie C8 9 ena Investment Co. v. Betts, [1928] 

2025. -|}——-The maxim alike of law & 
justice is, nova constitutio futuris formam imponere 
debet, non precteritis & therefore, though when a 
statute is repealed it is, as to new matters, as 
though it had never existed, yet as to transactions 
already completed under it, they still have full 
effect. (per CuUR.).—BUTCHER v, HENDERSON (1868), 
L. R. 38 Q. B. 835; 9B. & 8. 403; 37 L. J. Q. B. 
133; 16 W. R. 855. 

Annotations :—Refd. Mount v. Taylor (1868), L. R. 3 Cc. P. 
. 4 Q. B. 330; 


645; Levi v. Sanderson (1869), L. KR 
Mirfin v. Attwood (1869), L. R. 4 Q. B. 333. 














2026. .|—Lemm v. MITCHELL, No. 2047, 
post. 
2027. Penal statute..—Where a statute 


creating an offence is repealed a person cannot be 
afterwards proceeded against for any offence within 
it committed whilst it was in operation even 
although the repealing statute re-enacts the penal 
clauses of the statute repealed.—R. v. SwWANn 
(1849), 14 J. P. 161; 4 Cox, ©. C. 108. 
Annotation :—Mentd. R. v. Smith (1862), Le. & Ca. 131. 
2028. -----.]- R. v. NAtRNE (1850), as 
reported in 4 Cox, C. C. 115. 
Annotation :—Refd. lt. v. Smith (1862), 9 Cox, CG. C. 110. 
2029. --- ------.]—-In my opinion the justices 
came to a wrong conclusion, & I think that they 
were misled by following the well known common 
law principle stated in the fourth edition of Maz- 
well on the Interpretation of Statutes, at p. 623, 
to this effect, that ‘‘ Where an Act expired or was 
repealed, it was formerly considered, in the absence 
of provision to the contrary, as if it had never 
existed, except as to matters & transactions 
past & closed. Where, therefore, a penal law was 
broken, the offender could not be punished under 
it, if it expired before he was convicted, although 
the prosecution was begun while the Act was in 
force.”’ That was undoubtedly the common law 
principle (AvoryY, J.).—-BENNETT v. TATTON (1918), 
$8 L. J. K. B. 318; 118 L. T. 788; 82 J. P. 308; 
34 T. L. R. 5913; 161. G. R. 786, D.C. 


Annotation :—Folld. R. v. Ellis. Er p». Amalgamated Engi- 
neering Union (1921), 125 L. 'T. 397. 
the 


2030. |—We are bound b 
decision of this ct. in the case of Bennett v. Tatton, 
No. 2029, ante, in which this ct. adopted the rule 
laid down in Maxwell on the Interpretation of 
Statutes, 6th ed., p. 728, namely ‘‘ ere an Act 
expired or was repealed, it was formerly regarded, 











of the 315; 5C. B. Ql. 75.—CAN. 

a. Repealing <Act preserving old 
procedure in cases wherein new Act 
does not provide remedy.}—HATFIELD 
& Soot Co., LTp. v. QUEBRO POTATO 
PRODUCTS »» Lrp. (N. 3.) [1925] 
3D. L. R. 1184.—CAN. 

b. Old section of Act operative until 
new section operative.}—R. v. Rep 
sO eral 47 Can. Crim. Cas. 202. 
—C ry 


Ry. Co. (1903), 


Part TX.—REPpEAL. 


in the absence of provision to the contrary, as 
having never existed, except as to matters & 
transactions past & closed. Where, therefore, a 
penal law was broken, the offender could not be 
punished under it, if it expired before he was 
convicted, although the prosecution was begun 
while the Act was still in force’? (Avory, J.).— 
R. v. Evuis, Exe p. AMALGAMATED ENGINEERING 
UNION (1921), 125 L. T. 397, D. CG. 

2031. Matters of procedure.|—Where an 
Act creating an offence is kept in force, & the sect. 
providing procedure is only repealed, & other 
procedure is provided by the repealing Act, 
although an offence is committed while the 
repealed sect. is in force, if procecdings are not 
taken until after the repeal takes effect, they are 
poverned by the requirements of the repealing 

ct. 
The general rule is that enactments altering 
procedure have a retrospective effect unless a 
contrary intention appears from the enactment 
(RipLEY, J.).—Batr v. MAtTTINSON (1900), 82 
L. T. 800; 64 J. P. 615; 16 T. L. R. 398; 19 
Jox, C. C. 632, D. C. 

Annotation :-—Mentd. Grimble v. Preston, [1914] 1 K. B. 270. 

2032. Repealed statute effective as declaration of 
mee NEWCASTLE (DUKE) v. Morris, No. 866, 
ante, 

2033. Effect of saving clause..—Surrerers v. 
ELurson, Ilewson v. HEARD, No. 2017 ante. 








2034. ——-.|—Houcn v. Wixpus, No. 1188, 
ante. 
2035. - —-~.|—There were one or two other cases 


cited which have an important application to the 
present case, that is to say, cases where you find 
in an Act a repealing clause followed by a saving 
clause. ‘Chere you have to see how far the two 
enactments can co-exist. It seems to me that 
the principle Jaid down in those cases is apphieable 
to the present case. That principle is this : Where 
you have a repeal & you have also a saving clause, 
you have to consider whether the substituted 
enactinent contains anything incompatible with 
the previously existing enactinent. The question 
is, aye or no, is there incompatibility between the 
two. In those cases the judges, in holding that. 
there was a saving clause large enough to annul the 
repeal said that you must see whether the true 
effect was to substitute something incompatible 
with the enactinent in the Act repealed; & that, 
if you found something in the repealing Act 
incompatible with the general enactments in the 
repealed Act, then you must treat the jurisdiction 
under the repealed Act as pro tanto wiped out 
(CouLIns, M.R.).—Re R., [1906] 1 Ch. 730; 75 
lL. J. Ch. 421; 94 L. T. 494; 54 W. R. 578, 
O. A. 
Annotation :—Distd. Evans v. Morgan, [1928] 2 K. B. 527. 

Effect of repeal by temporary statute.]-— See 
Nos. 1340, 1341, avcle. 

Effect of repeal of temporary statute.}—See 
Nos, 1342, 1343, ante. 

Application of rule.|---See TirLES passim. 


PART IX. SECT. 2, SUB-SECT. 2. 


20381. Unaffected by repeal.j—Lle 2044 i. 


PART IX. SECT. 2, SUB-SECT. 3. 
Unaffected by repeal.J—Tho 


775 


SUB-SECT. 2.- -TRANSACTIONS PAST AND 
CLOSED. 

See Interpretation Act, 1889 (c. 63), s, 38. 

2036. Unaffected by repeal.|—-STEAVENSON 2. 
OLIVER, No. 2019, ante. 

es ---~,|—BARROW v. ARNAUD, No. 2021, 
ante. 

2038. —-~.]—-Re Mrxican & SourH AMERICAN 
Co., GrisEwoop & SmrtTH’s CASE, De Pass’s 
Case, No. 2023, ante. 








2039. —-—~.]---BUTCHER v. HENDERSON, No. 
2025, ante. 

ee .|—BENNETT v. TATTON, No. 2029, 
ante. 

2041, —---.|--R. v. Enis, Exp. AMALGAMATED 


WNGINEERING Union, No. 2030, ante. 

2042, -—-—.]—Assuming that the effect of the 
Order in Council of Dec. 18, 1921, was to repeal 
Grand Juries (Suspension) Act, 1917, the rule 
that that statute must be treated as if it had 
never existed did not apply to transactions which 
were passed & concluded (LORD TREVETHIN, O.J.). 
—R. v. McLain, R.v. BARR (1922), 91 LJ. K. B. 
562; 126 L. T. 642; 863.P.135; 38 T. L. R. 393; 
66 Sol. Jo. 474; 27 Cox, C. C. 185; 16 Cr. App. 
Rep. 109, C. C. A. 

2043. Extent of preservation.).—A proviso ina 
repealing statute, that the repealed statutes shall 
be repealed, ‘ except as to acts done under them,” 
will operate to preserve to parties sued for acts 
alleged to have been done under colour of the 
powers of the repealed statutes, a protection 
which those statutes conferred upon persons sued 
for such acts, at all events, if the action is brought 
before the repealing statute passes.—FOSTER v. 
PRITCHARD & WHITROE (1857), 2H. & N. 151; 26 
lL. J. Ex. 215; 157 EB. R. 8633; sub nom. Foster 
v. RicHannds, 29 L. T. O. S. 128 5 5 W. R. 610. 


SUR-SECT. 3.—VESTED RIGHTS, 

See Interpretation Act, 1889 (c. 63), 5. 38. 

2044. Unaffected by repeal.}-—I take the cffect, 
of repealing a statute to be, to obliterate it as 
completely from the records of the Parliament as 
if it had never passed ; & it must be considered as 
a law that never existed, except for the purpose 
of those actions which were commenced, prose- 
cuted, & concluded whilst it was an existing law 
(TINDAL, C.J.).—Kay v. Goodwin (1830), 6 Bing. 
576; 130 KB. 1. 1403 3 -sub nom. Key v. GUODWIN, 
4 Moo. & P. 341; 81.).0.8.C. BP. 212. 
Annotations :—Consd. A.-G. v. Lamplough (1878), 3 Ex. D. 

214. Apld. Lemm. v. Mitchell, [1912] A. C, 400. Refd. 

Re Anon, Hx p. Lowe (1832), 1 L. dé. Bey. St; Wdwards v. 

Sherren (1843), 11 M. & W..595 5; Shrewsbury v. Scott 

(1860), 29 L. J. C._P. 190; Mirfin v. Attwood (1869), 9 

B. & S. 414. Moentd. Ialesowen Ry. v. G. W. Ry. & Mid. 

Ry. (1883), 4 Ry, & Can. Tr. Cas. 224. 

2045. -——~.]—-The repeal of a statute does not, 
without express words, take away the power of the 
cts. to make an order to which a right has already 
vested under the repealed statute.—RESTALL v. 
Lonpon & SoutTH WESTERN Ry. Co, (1868), L, BR. 


2044 iv. -——-.]-——-CHADWICK v. Mc- 
Cris, [1924] 4 D. L. TR. 1107; 66 


LONDON UNITED PRESBYTERIAN CON- 
GREGATION (1873), 6 P. Rt. 129.—-CAN. 

2086 ii. ——-.]}—BANK OF OTTAWA 1. 
McoMorrow (1883), 4 O. It. 345.—CAN. 

2086 iii, ——~.]-— TRAILL v. Mc- 
ALLISTER (1890), 25 L, H. Ir. 524.-—IR. 

2086 iv. .]—Things validly done 
under any law retain their validity 
notwithstanding the subsequent repeal 
of such law.—CoLONIAL GOVERNMENT 
v. STANDARD BANK (1892), 9 S.C. 253 ; 
20. T. It. 196.—S. AF, 





repeal of Insolvent Act does not affect 
any insolvent whose estate has verted 
in the assignes prior to the ropeal.-— 
CooreR v. KIRKPATRICK (1880), 8 
P. KR. 248.—CAN. 

2044 ii. ——.]}—-Morris TOWNSHIP 
Coren. v. HURON CouNTYy COoRpNn., 
(1896), 27 O. TR. 841.—CAN. 


2044 ii, —---—.J — Re DrRewry, 
Drewry v. DREwRY (Alta.), [1917] 
can W. RR. 85; 36 D. L. R. 197.—- 


O. L. Ry 143.--CAN, 


2044 v. -~——.]—Hosim v. KILpaARre 
SUnee Counctb, [1928] I. BR. 47.— 
IR. 


2044 vi. — --.]—-No repealing statute 
operates retrospectively unless 80 
stated therein, nor interferes with 
rights which have vested under the 
repealed statute unless so stated either 
expressly or by necessary pe rea 
—Re DaYA RaTANJEE (1913), 34 
N. I... R. 467.—S8. AF, 
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Sect. 2.- -Effect: Sub-sect. 3. Sects. 3 & 1. 
a ct. L: Sub-sects. 1 & 2.] 


3 Exch. 141; 37 L. J. Wx. 89; 18 L. T. 331; 16 

W. R. 872. 

Annotations :—Refd. Butcher r. Henderson (1868), T. I. 3 
Q. B. 335; Ingsr. L. & 8S. W. Ky. (1868), 38 L. J.C. P. 8; 
Mount v. Tavlor (1868), 37 lL. J. C. P. 325; Oldreive v. 
Puckeridge (1868), 37 L. J. Ex. 90; Levi vr. Sanderson 
a B69), 1, It. 4 Q. B. 3303 Mirfin v. Attwood (1869), L. I. 


2046. ———./—Private Street Works Act, 1892 
(c. 57), s. 25, does not affect the validity or effect 
of the notice given while Public Health Act, 1875 
(c. 55), 8. 150, is in force in the district though after 
the adoption of the Act of 1892 no fresh notice 
could be given under s. 150 & if there would other- 
wise have been any doubt on the point, it is 
removed by Interpretation Act, 1889 (c. 63), 
s. 38 (2), which saves everything duly done under 
a repealed enactment before its repeal & every 
right obligation or liability acquired, accrued or 
incurred under it before the repecal.—TEsron & 
JSLEWORTH URBAN COUNCIL v. Grout, [1897] 2 
Ch. 306; 66 L. J. Ch. 647; 77 L. J. 118; 45 


Part 








W. R. 697; 138 T. L. R. 5045; 41 Sol. Jo. 639, 
C. A. 
2047, —-—-.|-—This language [of Ord. 20 of 1908] 


is only an expansion, in rather emphatic terms, of 
the statement of principle affirmed by TINDAL, 
C.J., [in Kay v. Goodwin, No. 2044, ante] & 18 
subject to the same qualification or exception as 
he expressed, namely, that it must not be taken 
to deprive persons of vested rights acquired by 
them in actions duly determined under the 
repealed law. 

It would require language much more explicit 
than that which is to be found in the Ordinance of 
1908, to justify a court of law in holding that a 
legislative body intended not merely to alter the 
law, but to alter it so as to deprive a litigant of a 
judgment rightly given & still subsisting (per 
CurR.).—LieMM v. MITCHELL, [1912] A. C. 400; 8) 
a J.P.C.173; 106 L. T. 359; 28 T. L. RK. 282, 

2, 

2048. ——--.!--It is obvious that [Interpretation 
Act. 1889 (c. 63), 8. 38] was not intended to pre- 
serve the abstract rights conferred by the repealed 
Act... . It only applics to the specific rights 
given to an individual upon the happening of one 
or other of the events specified in the statute 
(ATKIN, L.J.).—HWAMILTON GELL 1. WHITE, [1922] 
2K. B. 422; 910. J. K. B. 875; 127 L. T. 728; 
38 T. L. R. 829, C. A. 

Annotation :—Refd. Briggs v. Dryden, Talbot v. Vickers, 

[1925] 2K. B. 667. 

Effect of statutes on existing rights.|—See Part. 
IV., Sect. 6, ante. 





SrecT. 3.~-REVIVER OF REPEALED STATUTES. 
See Interpretation Act, 1889 (c. 63), 8. 11 (1). 
2049. Whether express enactment necessary— 

Repeal of condition limiting force of statute.]—It can- 











STATUTES. 


not be supposed that it is contrary to the intention 
of the Iegislature to restore to a statute its original 
force without condition, where all that it has done 
has been to repeal the condition; & it can make 
no difference that other qualifications are intro- 
duced, which are not applicable to all the cases to 
which the repealed condition attached (HANNEN, 
J.).—MIRFIN v. ATTWOOD (1869), L. R. 4 Q. B. 
333; 9B. & 8.414; 38 L.J.Q.B. 181; 207. T. 
778; 17 W. KR. 820. 

Annotation :—Refd. Levi v. Sanderson (1869), 1. R.4Q. 3B. 





Sect. 4.—RE-ENACTMENT. 


See Interpretation Act, 1889 (c. 63), 5. 38 (1). 

2050. Construction—Intention indicated in re- 
enacting Act.|—WHITTAKER v. Low¥E (1865), L. R. 
1 Exch. 74; 4H. & (1.109; 351. J. Ex. 443 12 
Jur. N.S. 375; 14 W. R. 197, ex. Ch. 

Annotation :—Mentd. Pe Stark (1866), 1 Ch. App. 150. 
2051. ----- ---— Extension of operation not pre- 

sumed.|-- BROWN v. MCLACHLAN, No. 806, ante. 

2052. —- - Reference to repealed Act construed 
as reference to re-enacting Act.|—We have in the 
Workmen’s Compensation Act, 1897 (c. 37), 
references to the provisions of the Factory & 
Workshop Act, 1895 (c. 37), & those references, 
unless the contrary intention appears, must now 
be construed as references to the provisions re- 
enacted by Factory & Workshops Act, 1901 (c. 63), 
that is, re-enacted with or without modification 
(STIRLING, L.J.).--STEVENS vu. GENERAL STEAM 
NAVIGATION Co., [1903] 1K. B. 890: 72 1... 3. K. 33. 
417; 88 L. T. 542; 67 5. P. 415; 51 W. R. 578; 
19 T. LL. RR. 4185 47 Sol. Jo. 4605 5 WLC. OC. 95, 
C. A. 

2053. Effect—Inconsistent enactment in Act sub- 
sequent to repealed Act.|---A sect. of a statute, 
which merely re-enacts a provision in a previous 
statute, will not be construed as virtually repealing 
an inconsistent enactment mm an Act made subse- 
quently to the first. but before the last Act.---- 
Morissfé v. ROYAL BriTIsHd BANK (1856), 1 OC. 33. 
N.S. 67; 261. 5.C. P. 6235 3 Jur. N.S. 1375 340 
Hh. R. 27; sub nom. Morris v. Rovan Britis 
BANK, 28 ].. T. O. 8S. 124; 5 W. RR. 1388. 

Annotations :—Refd. Julius v. Oxford (Bp ) (1880), 4 App. 
Cas. 214. Mentd. Edwards v. Kilkenny & Great. South- 
Western Ry., Re Butterworth (1857), 26 5.5. C2 PP. 224 
Scott v. Uxbridge & Rickmunsworth Ry. (1866), L. IR. 1 
Cc. P. 596; Shrimpton v. Sidmouth Ry. (1867), L. i. 3 
Cc. Pp. 80. 

2054, - -—- ———.]|——-The twelve months’ limita- 
tion was first introduced in 5 & 6 Vict. ce. 122, 
s. 10, whilst 6 Geo. 4, c. 16, s. 5, was in foree, 
obviously without any intention of altering the 
construction of that sect. ; & there is no ground for 
supposing that. the re-enactment of the same two 
sets in the consolidating Act of 12 & 13 Vict. 
c. 106, could make the one affect the construction 
of the other, any more than when they formed parts 


PART IX. SECT. 3. 


c. General rule.j---The repeal of a 
statute repealing another statute does 
not revive the repealed statute, — 
DEPUTY LEGAL REMEMBRANCER ¥, 
AUMED ALI (1897), I. L. Ro 25 Cale. 
333; 2 C. W. N. 11.—IND. 

ad. Application of revivor section o 
Interpretation <Act.] — Under Nowa 
Scotia Temperance Act, Part I, s. 3, 
the city of Halifax was excepted from 
the operation of the Act until after 
a day to be fixed & appointed hy 
proclamation of the Governor-in- 
Council, to be issued upon the happen- 
ing of a contingency specified. By 


Jater legislation, Act of 1916, c. 22, 
the sect. of the original Act excepting 
the City of Halifax was repealed & 
it was enacted that Part I of the Act 
should apply to every part of the 
province in which the Canada Temper- 
ance Act was not in force :—Held: 
Part II of the Act having been always 
in force, to be resorted to whenever 
Part I became operative, the words 
of Interpretation Act to the effect that 
the repeal of any enactment should not 
revive any Act or provision of law 
repealed by such enactment, had no 
appieatlon ue BRADBURY (1916), 
50 N.S. R. 298 27 Can. Crim. Cas. 
68.—CAN. 


e. Repealed Act dues not revive wilh- 
oul erpress words.)]-— Whero an Act 
repeals @ previous Act, or a certain 
provision thereof & the repealing 
enactment is subsequently repealed 
by another Act :—JIel1: the last 
repeal did not since 1850, revive the 
Act or provision before repealed, unless 
there are worda reviving them.—dJ?e 
JEwA NatTHoo (1917), I. L. lt. 44 Cale. 
489; 20 C. W. N. 1327.—-IND. 


PART IX. SECT. 4. 


f. Conatruction—Presumption that if 
words changed law changed.)——-Where 
the legislature has changed the lan- 


Part X.—PrRoor anp CITATION. 


of two Acts in pari materia with one another 
(IXINDERSLEY, V.-C.).—WALLACE v. BLACKWELL, 
(1856), 3 Drew. 5388; 25 L. J. Ch. 644; 27 L. T. 
O. S. 228; 2 Jur. N. S. 656; 4 W. R, 627; 61 
KE. R. 1008. 

Ao Gs :—Refd. Morisso v. Royal British Bank (1856), { 


N.S. es Montd. Re Bunny, kx p. Bunny (1857), 
1DeG.&J.3 
2055. ——-- Ortloh of negative provision in 


repealed Act.|- -The mere omission in a later 
statute of a negative provision contained in an 
earlier one cannot by itself have the result of a 
substantive affirmation. It is necessary to see 
how the law would have stood without the original 
proviso, & the terms in which the repealed sects. 
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are re-enacted.—UNION S.S. Co. oF NEW ZEALAND 
v. Ronin, [1920] A.C. 6545 891. 5,P.C.119 3 123 
eT. 1456, P 
Annotation :-—Mentd. Venn v. Tedesco, [1926] 2 K. B. 227. 
2056. Provision against implied re-enactment-— 
Statute Law Revision & Civil Procedure Act, 1883, 
(ec. 49).|—Above Act, s. 6, expressly provided 
against any such imphed re-enactment of repealed 
statutes through the annulment or alteration. by 
any new Rules of Court. of the rules contained in 
Jud. Act, 1875 (c. 77), sched.—BRuck Ley v. Tun 
Docks Co., [1893] 2 Q. B. 93; 62 1. J. Q. B. 4493 
69 L. T. 347; 5 R. 547, D.C. 
Annotation :—Refd Forbes ¢ Samuel, [1913] 3 K. B. 706. 


Part X.—-Proof and Citation. 


Sect. 1.--PROOF. 


SuB-secr. 1.—IN GENERAL. 

See EVIDENCE, Vol. XXTI., pp. 348, 349, Nos. 
3522-3535. 

2057. Right of court to refer to Parliament roll.] 
—THE PRINCE’S CaseE, No. 8, ante. 

2058. -|-—I supposed IL should not learn 
much on Ae subject from the inspection of the 
Roll of Parliament; but as it was in my custody, 
I have examined it (RomiIntiy, M.R.).—BARROW 
v1. WADKIN (1857), 24 Beav. 827; 271. J. Ch. 129; 
53 EK. RR. 384. 


2059. ----.}—The Parliamentary roll... is 
conclusive (QUAIN, J.).-—R. ov. HASLINGFIELD 
(1874), f. R. 9 QB. 20835 438 L. I. Q. Be B83 28 


L. T. 801; 38 J. P. 581]; 22 W. R. 260. 

2060. Private Act omitted from Parliament roll— 
Admissibility of calendar containing Act.)— In an 
action of ejectment, in order to show that an 
Act of Parliament had passed for disgavelling, 
amongst other lands, the land in question, after 
evidence of a clerk in the Parliament oflice, who 
had the custody of the records in the House of 
Lords, that no such Act was to be found on the 
Parliament roll, a certain calendar was put. in, 
purporting to contain the titles of sixty Acts. 
That numbered 40 being called “ An Act for dis- 
gavelling lands in Kent.””. The calendar so pro- 
duced was made in 1640. It appeared that. two 
calendars were kept in the office, one called the 
long calendar, the other the short, calendar; & 
that the practice had been to enter upon the long 
calendar such Acts as passed, as soon as they had 
received the Royal Assent, but not before, with 
their respective numbers. Qu.: whether this was 
sufficient evidence that such an Act really did 
pass.— Dor d. Bacon v. BRYDGES (LADY) (1843), 
( Man. & G. 282 ee N. A 33935013 L. J. 
C. Ps 200% 1h, 7, 0.8 338 : 7 J. PeT2 hs 13) 
HK. R. 900. 

2061. Recognised record—King’s Printers copy.| 
-—-ULAYDON v. GREEN, GREEN », CLAYDON, No. 
72, ante. 

Judicial notice.}——See Sub-sects. 2 & 3, post. 


guage of an Act, it is genorally to be rovided 


presumed that it thereby intended to 
change the law.—-PARKS v. CANADIAN 
NORTHERN Ky. Co. (1911), 21 Man. 
L. R. 103.—CAN. 


the subject, 
declarca, 





that nothing therein 
ained should alter the practice on h. 
except when expressly 
& that the Act should nat 
extend to Ireland, save when oxpressly 


SuB-SECT. 2.—DuBiuiIc ACTS AND ACTS DMEMED 
TO BE PuRLIc. 

See Interpretation Act, 1889 (c. 
generally, IiVIDENCF, Vol. XXII, 
Nos. 1173-13864. 

2062. Judicial notice—Though not pleaded.]— 
The statute of 32 Hen. 8, c. 7, needs not to be set 
out}... because that statute is general & 
universal, & runs over the whole kingdom, & 
concerns every person or persons who have any 
such spiritual profit: then the judges of every 
ct. are bound chiefly to take notice of this law, 
inasmuch as it gives them jurisdiction & power 
to hold plea of that, which, before the statute, 
the common law took no cognisance of; & such 
general law is not of necessity to be alle ‘ged (per 
Cur.).— Brisron (DEAN & CHAPTER) v. CLERKE 
(1558), L Dyer, 88a; 73 E.R. I8t. 

-{nnotations :~-Mentd. Wainchester’s (Bp.) Case, Wright 

ry Wright (696), 2 Co. Rep. 43 b; Day v. Savadne (1614), 


63), s. 9, &, 
pp. 142-160, 





Hob. 85; Harpur's Case (1614), 11 Co. Rep. 23a. Rat 

Healy (4718), 1 Stra 100; Bally v. Wells (1769), W iim, 

20638. —— ~----.! ANON, (1557), Jenk. 215; 
145 KK. OR. 146. 

2064. ~ —]- CROMWELI’S (LORD) CASE, 
No. 28, ante. 

2065, —-.1 ~21 Hen. 8, c. 13, isa general 


statute of winch ie judges ae to take notice, 
although it} be not pleaded.—--ITOLLAND’S CASE 
(1597), 4 Co. Rep. 75 a; 76K. R. 10473 sub nom. 


ARMIGER v. ITOLUAND, Cro. Feliz. 5423; Moore, 

K. B. 542. 

_tnnotations —Mentd. Snuth’s Case (1613), 10 Co. Rep. 
135 b, Colt & Glover 7. Coventry & Lichfield) (Bp.) 
(1616), Hob. 140, Winehcombe rv Winchester (Bp.) 


& Pulleston (1616), Hob 165, R.iv. Canterbury (Archp.) 
(1634), Cro. Car. 354. Dodson v. Lynn (1637), Cro. Car, 
475: R. ew London (Bp.) (1639), W. Jo. 401, Yates v. 
Dryden (1640), Cro. Car, 589;  Prmdgeon’s Case (1677), 
Freem. K. 2B. 24h 3) Root. London (Bp ) (1694), Comb. 
300, Apperley tv. Tereford (Bp.) (1833), 9 Bing. 681; 

Bethan v. Grege Coa 10 Bing. 352; Alston vw. Atlay 


(1837), 7 Ad. & El. 289 





2066. ——-- .| ESTER (LORD) v. MANDY 
(1657), 2 2 Sid. S82 WW. RR. 1239. 
2067. - —- — R. v. Toms (1732), 2 Barn. 





NK. 53.128; 04 E.R. 396, 


PART X. SECT. 1, SUB-SECT. 1. 

Two statutes with rvdentical short 
fitles— Necessity to plead specifically. | 
—Where thero are two atatufos. the 
short. titles of which are identical. 


econ- 


vince United mentioned: Ueld + the former Act deft. pleading one of them should 
Ringdom. aN ged ae the was not repealed as to Ireland.—~ make Ve plainly appear on which ho 
Union, repealed ronerall an STAW Ue HAMILTON (1833), Tlayes & relics, but he need not lead the 
which had extended to the M nited Jo. 226 —- IR particular sect.—Kirk tv. KIrnKLAND 


Kingdom, but, by a subseqrent sect. 


(1899), 6 B.C. R. 402.—CAN. 
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Sect. 1.—Proof : Sub-sects.2 &3. Sect.2. Part XI.) 


2068. |—Horumpay v. PitTr (1734), 
Cunn. 16; Lee temp. Hard. 37; 2 Stra. 985; 94 
BK. R. 1033 ; 3; sub nom. ILOLLIDAY v. Prrt, Fortes. 
Rep. 842; sub nom. HoLttownay v. Pir, 2 Barn. 
K. B. 448 ; sub nom. PITT’S CASE, 7 Mod. Rep. 

225 ; Ridg. temp. H. 91; 2 Com. 444. 


Annotations: -—Refd. Granby, Bross’s Case (1771), 3 Wils. 
158 Mentd. Chester v. Upsdale (1750), 1 Wils. 278 ; Bartlett 
rt ige (1794), 5 Term Rep. 686; Luntiey v. Battine 
(i818), 2B & Ala 2 Ceell v. Butcher (1821), 2 Jac. 
488; 


234; 
- W. 565; Strong v Dickenson See: 1M 


agnay v. "Burt (1843), 1 L. T. S. 206; Webb v. Taylor 
Get, 8 Jur. 39; Childers vr. Chilaeee (1857), 8SK.& J. 


‘2060. -]--23 Hen. 6, c. 9, relating to 
bail bonds is a public Act; therefore the ct. will 
take notice of it though it be not pleaded.—SaMvEL 
v. NVANS (1788), 2 Term Rep. 569 ; 100 E. R. 306, 

2070. .|—23 Hen. 6, c. "9, being a public 
Act, need not be specially pleaded. —LOVELL v. 
PLOMER (1812), 15 Hast, 320; 104 K. R. 865. 

20 j—That part of Stat. Frauds 
which directs certain agrecments to be in writing, 
will be taken notice of by the ct. in the trial of an 
issue out of the Ct. of Ch.—BURNAND v. NEROT 
(1824), 1 C. & P. 578; 171 FB. R. 1324. 

2072. .|~-A local Act, with a clause 
declaring it to be a public Act, & that it shall be 
taken notice of as such without being specifically 
pleaded, need not be proved cither to have been 
examined with the Parliament roll, or to have been 
printed by the King’s Printcr.---WoopWARD v. 
CoTTon (1834), 1 Cr. M. & R. 44; 4 Tyr. 683; 
3L. 5. Ex. 300; 149 E.R. 986. 

2073. mo .]—W here an Act for conducting 
a private concern is declared to be public Act, & 
is required to be judicially taken notice of as such 
by all judges, without being specially pleaded, it. is 
unnecessary ata trial to prove it by an examined 
copy of the original.—LBEAUMONT v, MOUNTAIN 
(1834), 10 Bing. 404; 4 Moo. & S.1773 37. J. 

» P.118; 131 E.R. 961. 


sae aa :—Refd. Woodward v. Cotton (1834), 1 Cr. M. 
« 4 . 


2074. - -— ——- .]|—If the counsel for a party 
rely on an Act of Parhament, & cite 1t as an Act 
to be judicially noticed, the opposite party has 
no right to insist that the counsel citing it should 
produce a copy of it printed by the Queen’s Printer. 
—FORMAN v. DAWES (1841), Car. & M. 127. 

2075. -I—In causes of collision, the 
party intending to take the benefit. of the statute 
6 Geo. 4, c. 125, should state such intention in the 
pleadings, but the omission to do so will not 
deprive him of the exemption from lability con- 
ferred by the statute ; the Act being a publie Act, 
which the ct. is bound to take notice of without 
its being specially pleaded.—-Tur CANADIAN 
(1842), 1 Wm. Rob. 343; 166 E. R. 601. 

2076. ~———.| — HILLIARD v. WEBSTER 
(1844), 6 Man. & G. 983; 7 Scott, N. R. 903; 
21L. T. O.S. 348; 8 Jur. 425; 134 BE. R. 1190. 
Annee mens Spooner v. Juddow (1850), 6 Moo. 

CC, 257. 


2077. ——- -}-~I am bound to take notice 
of the statutes of the realm, but not of college 
statutes (LORD COTTENHAM, C.).—Re UNIVERSITY 
COLLEGE, OXFORD (1847), 10 L. T. O. S. 85, LL. ©. 

2078. —-- -|}—When a local & personal 
Act contains a clause enacting that it shall be taken 
to be a public Act, it need not be particularly 
brought to the notice of the ct. in a rule for leave 
to enter a suggestion; they will take judicial 
ww 20 it.—_ HENDREY v. EDEN (1850), Rob. L. 





















































ante. 


STATUTES. 


2080. ——- —_—.]-A judge being bound to take 
judicial notice of all Acts of Parliament, is not at 
liberty to assume the existence of an Act which is 
necessary to give validity to a right which is 
admitted in the pleadings before him.—CHILTON 
v. LONDON Corpn. (1878), 7 Oh. D. 7385; 47 
L. J. Ch. 433; 38 L. T. 498; 26 W. R. 474. 
Annotations :-—Mentd. Rivers v. Adams ters) 8 Ex. D. 


361: De La Warr v. Miles Cee 17 Ch. D. 535; Good- 
man v. Saltash Corpn. (1882), 7 ADD. “eas, 633; Tyne 
Improvement Comrs. v, Imrie, A.-G. v. Im rey aBOTy. 

a ’ 


Comrs. A 81 L. T. 174 ; Hough »v. Cie & 
23 T. lt. 682. 


2081. Railway Acts.|—In an argu- 
ment on demurrer, sects. of Railway Acts, though 
declared to be public Acts, cannot be referred to 
unless they are stated in the bill.—BAILEY v. 
BIRKENHEAD, LANCASHIRE & CHESHIRE JUNCTION 
Ry. Co, (1850), 12 Beav. 483; 6 Ry. & Can. Cas. 
256; 19 L. J. Ch. B17 5 15 1. T. 0. S. 203; 14 
Jur. 119; 50 K, R. 1127. 


Annotation :—Montd. alexander v. Automatic Telephone Co. 
(1899), 68 L. J. Ch. 514. 








SUB-SECT. 3.—PRIVATE ACTS. 
now, Interpretation Act, 1889 (c. 63), 8. 9, 
&, generally, MViDENCE, Vol. XXII, pp. 142-160, 
Nos. 1178-13864. 

2082. Judicial notice—Necessity for pleading.|— 
ALBANY v. ST. ASAP (Br.) (1588), Cro. Eliz. 119 ; 
78 E.R. 3876: sub nom. ALBANY & St. ASAPHS 
(Br.) CASE, 1 Leon. 31. 


Annotations :-—Mentd. Helo v. Excter (Bp.) (1690), 
639, Abergavenny 7 Llandaff (Bp.) (1888), 20 Q. 


2083. .| -A_ sheriff cannot take 
advantage of 28 ile ‘in. 6, c. 10, without pleading 
il specially ; for it is a private "Act. LANGTON 0. 
GARDINER (1596), Cro. hz. 460; 78 H.R. 7138. 
Aas :—Expld. Parker v. Welby (1670), 1 1 Mod. Rep. 


2084. —— - 23 Hen. 6, c. 9, of sheriffs’ 
bonds is only a private statute, of which the ct. 
will not take notice unless it be pleaded.—-BENSON 
». WELBY (1670), 2 Saund. 151; 2 Keb. 670; 


2 Salk, 
1.460 


85 BF. RR. 8915 sub nom, PARKER v. WELBY, 2 
Keb. 657; 1 Mod. Kep. 57; 1 Sid. 139; 1 
Vent. S85. 


Annotations :-—Refd. Samuel . Evans (1788), 2 Term Rep, 
569. Mentd. Bullythorp v. Turner (1744), Willes, 475. 


2085. — —~— ——--.|—-The cts. cannot take notice 
officially of the wording of a private Act of Parlia- 
ment.—-PLATY 2. Hinn (1608), 1 Ld. Raym. 381; 
3 Salk. 380 Holt, K. B. 662; 91 EK. R. 1152. 

2086. .J—--The cts. cannot take notice 
judicially of a private statute.—Pitts v. POLn- 
HAMPTON (1698), | Jud. Raym. 390; 91 1. R. 1158 ; 
sub nom. WITTS ». POLEHAMPTON, 3 Salk. 305. 


Annotations :—Mentd. Lambert v. Taylor (1825), . B&G. 
138; Gwynne v. Burne}l (1840), 6 Bing. N.C, 452 


2087. 
60; 96 BH. R. 803. 

2088. —--— .|---The ct. cannot now take 
notice of any other part of this Act of Parliament 
than that which is set out in this plea; for it is 
not a public Act (BULLER, J.).—KIRK v. NOWILL 
(1786), 1 Term Rep. 118; 99 H.R. 10086. 


Annotations :—Mentd. Le Bret v. Papillon (1804), 4 East, 
502 ; Clement v. Lewis (1822), 3 Brod. & Bing. 297. 


2089 -— --.}—-Where copies of a private 
Act of Parliament, printed by the Queen’s Printer, 
aro made evidence, a deft.’s counsel at nisi prius 
cannot make an objection grounded on that Act 
a ground of an application for a non-suit, if the Act 
has not been given in evidence on the part of pitt. 
because it is not an Act to be “ judicially noticed,” 
& is only before the ct. when la in evidence.— 
GRESWOLDE v. Kemp (1842), Car. & M. 685 
Annotation :—Mentd. sah v. Willcox (1850), 9 C. 'B 650. 








|—AbDCOCK v. GILL (175 2), Say. 








Part XJI.—Copiryina anp ConsoLIpATING STATUTES. 


SECT. 2.—CITATION. 

See Interpretation Act, 1889 (c. 63), s. 35 : 
Short Titles Act, 1896 (c. 14). 

2090. Act passed in session held in two regnal 
years.]—An Act of Parliament passed in session 
held partly in one year & partly in the following 
year of a King’s reign, should be described as ‘‘ an 
Act passed in the session of Parliament held in the 
—— years of the reign’? & not merely as an Act 
passed in those years.---R. v. FAIRBROTHER, ETC., 
MIDDLESEX JJ. (1839), 3 J. P. 723. 

2091. ——-.]--Where a statute is passed in a 
session of Parliament which commenced in one 
year of a reign but is continued into another, it is 
incorrect to describe the statute as passed in both 
years, but it may be described as a statute passed 
in a session of Parliament held in both years.— 
CIBBS v. PIKE (1841), 8 M. & W. 223; 9 Dowl. 
7313; 101. J. Mx. 800; 151 To. R. 1019. 


Part XI.—Codifying and 


2094. Codifying statutes--Object.]—-I think the 
proper course is in the first instance to examine 
the language of the statute & to ask what is its 
natural meaning, uninfluenced by any considera- 
tions derived from the previous state of the law, 
& not to start with inquiring how the law pre- 
viously stood, & then, assuming that it was pro- 
bably intended to leave 1t unaltered, to see if the 
words of the enactment will bear an interpretation 
in conformity with this view. 

If a statute, intended to embody in a code a 
particular branch of the law, is to be treated in this 
fashion, it appears to me that its utility will be 
almost entirely destroyed, & the very object: with 
which it was enacted will be frustrated. The 
purpose of such a statute surely was that on any 
point specifically dealt. with by it, the law should 
be ascertained by interpreting the language used 
instead of, as before, by roaming over a vast 
number of authorities in order to discover what the 
law was, extracting it by a minute critical examina- 
tion of the prior decisions, dependent upon a 
knowledge of the exact effect even of an obsolete 
proceeding such as a demurrer to evidence, I 
an. of course far from asserting that resort may 
never be had to the previous state of the law for 
the purposs of aiding in the construction of the 
provisions of the code. If, for example, a pro- 
vision be of doubtful import, such resort would be 
perfectly legitimate. Or, again, 1f in a code of the 
law of negotiable instruments words be found 
which have previously acquired a technical mean- 
ing, or been used in a sense other than their 
ordinary one, in relation to such instruments, the 
same interpretation might well be put upon them 
in the code. I give these as examples merely ; 
they, of course, do not exhaust the category. 
What, however, I am venturing to insist upon is, 
that the first step taken should be to interpret 
the language of the statute, & that an appeal to 
earlier decisions can only be justified on some 
special ground (LOrD HERSCHELL). 

It seems to me that, construing the statute by 
adding to it words which are neither found therein 


PART XI. 


2094 i. Codifying statutes—Object.J— 
The essence of a Code is to be exhaus- 
tive in the matters in respect of which 
it declares the law.— K akI SINGH v. R. 


2096 i. 


(1912), I. L. R. 40 Calo. 433.—IND. 


-- Construction—No refer- 
ence to be made to previous law--Ixcent 
on special grounds. }—Crimes Act, 1908, 
is a code, & should be constructed 
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2092. Statute of 29 Eliz.—To be cited as of 
28 Eliz.\—There is no Parliament roll for the 
29th of Elizabeth, & statutes passed in that year 
have relation to the first: day of the session which 
commenced in the 28th year of her reign, & must 
be so pleaded.—Rumsey v. TUFNELL (1824), 2 
Bing. 255; 9 Moore, C. P. 425; 3L. J. 0.S.C. P. 
259; 130 E.R. 304. 

2093. Statutes of 2 Jac. 1—To be cited as of 
1 Jac. 1.|—The statute written in the statute book 
under the year secundo (vulgo primo) Jac. 1, c. 15, 
must be pleaded as of the first year.—BRYANT v. 
Wiriters (1813), 2 M. & S. 123; 2 Rose, 8; 105 
i. R. 828. 

Annotations :~-Apld. Rumsey ». 'T 

G. P. $25. Ret. ye. Tiers est Ad ke kL Bar, 

Mentd. fe Barrow & Gedder, Kc p. Christy (1832), 2 Deac. 

& Ch. 155; Jte Keasley, Ex p. Pennell (1841), 2 Mont. D. 


& De G. 273; Re King & Beesley, Exc p. King & Becsle 
[1895] 1 Q. 1B. 180. : : . a 





Consolidating Statutes. 


nor for which authority could be found in the 
language of the statute itself, is to sin against one 
of the most familiar rules of construction, & J 
am wholly unable to adopt the view that, where a 
statute is expressly said to codify the law, you are 
at liberty to go outside the code so created, because 
before the existence of that code, another law 
prevailed (LonD HALSRURY).— BANK OF ENGLAND 
v. VAGLIANO Brorukrs, [1891] A. C. 107; 60 
LJ. Q. B. 145; 64 L. T. 353; 389 W. BR. 657; 7 
TT. L. R. 333; sub nom. VAGLIANO v. BANK OF 


FINGLAND, 55 J. P. 676, FL 
Annotations: -Apld. Robimson ». Canadian Paclfle Ry. 

(4892) A CL 48L3; MacConnell v. Prill, [1916] 2 Ch. 57. 

Consd. Jte English Bank of River Plate, Hx p. Bank 

of Brazil, [1893] 2 Ch. 438. Dustd. Jee Budgett, Cooper 

v. Adams, [1894] 2 Ch, 557. Apld. Thames Conser- 

vators v. Smeed, Dean, [1897] 2 Q. B. 334; Preist v. 

Last (1903), 89 L, T. $3, Walle. Hayman, [1912] 2K. B, 

5. Consd. Wunblo v. Rosenberg, (1913) 3 K. B. 743, 

Apld. Sanday v. British & Foreign Marine Insce., [1915] 

2 K. GB. 781. Consd. Despatie v. ‘Tremblay, [1921] 1 

A. CG. 70235 Samuel o Dumas, (1924) A. C. 431; Ouellette 

vr. Cunadian Pacific Ry., [1925] A. C. 569. Refd. Maclaren 

v. A.-G. for Quebec, [1914] A. C. 238, Quoebeo Ry. Light, 

Heat & Power Co, v. Vandry, [1920] A. C. 662 ; McDonald 

v. Nush, (1924) AC. 625. Mentd. Scholfield v. Londes- 

borough, [1896] A. C. 514, Clutton v. Attenborough, 

[Iso7} A. C. 90; Jonkins v. Coomber (1898), 47 W. R. 

48; Vinden v. Hughes, (1905) 1K. B. 795; Lewes Sanitary 

Steam Laundry Co. », Barclay (1906), 99 L. T. 444 3 North 

& South Wales Bank v. Macbeth, North & South Walos 

Bank v, Irvine, [1908] A. C. 137; Holland v. Manchester 

& Liverpool District Banking Co. (1909), 14 Com, Cas. 

241; Kopltigalla Rubber Estates v, National Bank of 

India, [1909] 2 K. B. 1010; Rv Kennaway (1916), 86 

L. J. K. B. 300: London Joint Stock Bank v. Macmillan 

& Arthur, [1918] A. GC. 777; Auchteroni v. Midland Bank, 

[1928] 2 kB. 294 ; Gilbert v. Gilbert & Roucher, [1928] 

P. 1; Tilling-Stevens Motors vw. Kent County Council 

& Transport Minister (1928), 139 L. 'T. 265, 

2095. .| —A_ code must be construed 
according to the natural meaning of the language 
used, & not on the presumption that it was 
intended to leave the existing law unaltered.— 
NORENDRA Nate SrRCAR v. KAMALBASINI DASI 
(1896), L. R. 23 Ind. App. 18, P. CG. 

2096. Construction—No reference to be 
made to previous law—Except on special grounds.| 


—BANK OF ENGLAND v. VAGLIANO BROTHERS, 
No. 2094, anle. 











according to its ordinary meaning, & 
the history of prior legislation should 
not be looked at to ascertain that 
meaning unless such meaning is ambig- 
uous or doubtful.—-R. v. HARE (1910), 
29 N. ZL. R. 641.—N.Z. 
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2097. —---- -—-——- -——— .|--An appeal to 
earlier law & decisions for the purpose of inter- 
preting the provisions of a statutory code can only 
be justified on some special ground such as the 
doubtful import or previously acquired technical 
meaning of the language used therein. —ROBINSON 
v. CANADIAN PaciFic Ry. Co., [1892] A. C. 4813 
o a JP. C. 79; 671. T. 605; 8 T. L. RR. 722, 
Annotations :-—Refd, Miller v. Grand Trunk ly., [1906] 





A. C. 187; Sanday v. British & Foreign Marine Insce., 
[1915] 2 K. B. 781; Canadian Pacific Ry. v. Parent, 
{1917} A. C. 195. 


2098. —- -The Act which we 
have to construe is a consolidating & amending 
Act; the general objects of such Acts is to present 
the whole body of the statutory law on the subject 
in a complete form, repealing the former statutes. 
The principle of interpretation of a codifying Act 
is laid down by Lorp HrrscuieLi in the Bank of 
England v. Vagliano, No. 2004, ante, a statute 
codifying the law is to be interpreted as it stands, 
& recourse is not to be had to the former law, 
except upon some spccial ground, such, for instance, 
as an ambiguous provision.—THAMES CON- 
SERVATORS v1. SMEED, DEAN & Co., [1897] 2 Q. B. 
334; 661. J. Q. B. 716; 77 L. T. 325; 61 5.7. 
612; 45 W. R. 691; 138 T. L. R. 521; 41 Sol. Jo. 
675, C. A. 

2099. ——--  — - --~,]—Where any 
difficulty arises in construing the Act, it is legiti- 
mate to consider the previous decisions which it 
codified, as a clue to the meaning & application 
of the enactment (HAMILTON, L.J.).—-WIMBLE, 
Sons & Co. v. ROSENBERG & Sons, [1913] 3 K. B. 
743; 82 L. J. K. B. 1251: 109 L. I. 2945 29 
T. 1. R. 7523; 57 Sol. Jo. 784; 12 Asp. M. L. C. 
373: 18 Com. Cas. 65, 302, C. A. 

Annotations :—Mentd. Northern Steel & Hardware Co, v. 
Batt (London) (1917), 33 1. L. R. 516; Colley v. Overseas 
Exporters, [1921] 3 K. B. 302. 

2100. -|--(1) Nor can the 
history of the Quebec Code be altogether banished 
from the recollection of those who administer 1ts 
provisions, & it is true that under certain con- 
ditions it is legitimate to refer to the prior cases 
which it was intended to codify. A construction 
of articles which have long been before the cts., 
differing from that hitherto accepted, will always, 
even in a tribunal not bound by prior decisions, be 
adopted with caution. 

Still, the first step, the indispensable starting- 
point, is to take the Code itself & to examine its 
words, & to ask whether their meaning is plain. 
Only if the enactment is not plain can light be 
usefully sought from exterior sources. Of course 
it must not be forgotten what the enactment is, 
namely, a Code of systematised principles, & 
rules, not a body of administrative directions or 
an institutional exposition. Of course also the 
Code, or at least the cognate articles, should be 
read as a whole, forming a connected scheme ; they 
are not aserics of detached enactments. Of course, 
again, there is a point at which merc linguistic 
clearness only masks the obscurity of actual pro- 
visions or leads to such irrational or unjust results 
that. however clear the actual expression may be, 
the conclusion is still clearer that no such mcan- 
ing could have been intended by the legislature. 
Whether particular words are plain or not is rarely 
susceptible of such argument. They must be, 
read & passed upon. The conclusion must largely 
depend on the impression formed by the mind that 
has to decide (per Cur.). 

(2) The usual rule . . . namely that effect, must 
be given if possible to all the words used, for the 





STATUTES. 


legislature is deemed not to waste its words or to 
say anything in vain (per CuR.).—QUEBEC RAIL- 
WAY Licnut, HEAT & PowER Co. v. VANDRY, [1920] 
A. ©. 662; 891. J. P.O. 99; 123 L. T2135 386 
T. LR. 296, P.C. 

Annotation :—As to (1) Consd. Montreal City v. Watt & 

Scott, [1922] 2 A.C. ~ 

2101. -.}—(1) It seems to me that 
when you have to construe a technical expression 
introduced into the legal vocabulary by a series 
of statutes forming one code, you naturally turn 
to the code for light & help, & the key to the true 
meaning of the expression will, I think, be found 
in the latest development of legislation rather than 
in its earliest effort (LoRD MACNAGHTEN). 

(2) The principle that in statutes words are to 
be taken in their legal sense has... a special 
cogency when the words in question represent only 
legal conceptions. The popular use of such words 
does not represent the primary meaning of 
the words, but some half understanding of 
them (LORD RoBERTSON).—LORD ADVOCATE ¥v. 
Srewarr, [1902] A. C. 344; 711. J. VP. C. 66; 
86 L. T. 603; 50 W. R. 673; 18 'T.L. R. 618, H. L. 

2102. .|—-The object & intent of 
the statute of 1893 was, no doubt, simply to codify 
the unwritten law applicable to the sale of goods, 
but in so far as there 1s an express statutory 
enactment, that alone must be looked at & must 
govern the rights of the parties, even though 
the section may to some extent have altered the 
prior common law (CozeNs-Harpy, M.R.).-- 
BRISTOL TRAMWAY, ETC., CARRIAGE Co., LTD. 0. 
Fiat Motors, Lrp., [1910] 2 K. B. 8813 79 L. J. 
K.B.1107; 108 L. T. 443; 26'T. L. R. 629, C. A. 
Annotations *—Refd. Sanday v. British & Foreign Marine 

Insco., (1915) 2 K. B._781 3 Manchester Liners v. Rea, 

[1922] 2 A. C. 74. Mentd. Niblett v. Confectioners’ 

Materials Co., {1921} 3 K. B. 387; Sumner, Permain vt. 

Webb (1921), 91 L. J. K. B. 228; Morelli «. Fitch & 

Gibbons, [1928] 2K, 13. 636. 

2103. --— - ——- .|--As regards the whole 
subject of an “ extraordinary resolution,” the Act 
of 1908 differs materially from the Companies 
Act, 1862 (s. 9), & its definition of that term is 
general; &, having regard to the plain words of 
its enactinents in this respect, those enactments 
must, according to the principles laid down by 
Lorp HERSCHELL in Bank of kngland v. Vagliano 
Bros... No. 2094, ante, although forming part of a 
consolidation statute, be construed apart from the 
provisions of the Act of 1862 for which they are 
substituted & the decisions thereon.— MACCON- 
NELL v. Pritt (I4,.) & Co., Lrp., [1916] 2 Ch. 57 ; 
85 I. J. Ch. 674; 115 L. 7135 32 TT. L. R. 
509; 60 Sol. Jo. 556. 
elation :—Consd. Gilbert v. Gilbert & Boucher, [1928] 


2104. Consolidating statutes—Object.|—'THAMES 
CONSERVATORS v. SMEED, DEAN & Co., No. 2008, 
ante. 

2105. —--~.]—-(1) Where a statute enables 
an authority to make regulations, a regulation 
made under the Act becomes for the purpose of 
obedience or disobedience a provision of the Act 
(LorpD ALVERSTONE, C.J.). 

(2) When this class of legislation is being dealt 
with, legislation by which statutes are from time 
to time amended & incorporated, & a gencral 
enactment as to a penalty is found in an amending 
& incorporating statute, the scope of that enact- 
ment is not to deal with particular sections of the 
particular amending & incorporating statute in 
which there is no penalty, but it is for the purpose 
of providing by general legislation that obedience 
to all the series of statutes & regulations made 
thereunder shall be enforced by the penalty 

















Part XI.—Copiryine anv CoNSOLIDATING STATUTES. 


(LORD ALVERSTONE  O.J.).—WILLINGALE  »v. 
Norris, [1909] 1 K. B. 57; 78 L. J. K. B. 69; 
09 L. T. 830; 72 J. P. 405; 25 T. L. R. 19; 
7L.G. R. 76; 21 Cox, C. C. 737, D, C. 

Annotation :—As to (2) Consd. Hart v. Hudson, {1928} 2 

K. B. 629, 

2106. -|—The very object of consolida- 
tion is to collect the statutory law bearing upon a 
particular subject, & to bring it down to date, in 
order that it nay form a useful code applicable to 
the circumstances existing at the time when the 
consolidating Act is passed (per Cur.).—ADMINI- 
STRATOR-GENERAL OF BENGAL v. Prem Lat 
MuULLICK (1895), lL. K. 22 Ind. App. 107, P. C. 

2107. Construction ---Reference may be 
made to previous law.|—'This is, undoubtedly, a 
singular & very inartificial manner of re-enacting, 
by way of consolidation, the powers contained in & 
conferred by the repealed Acts, but the preamble 
shows that it was the intention of the Legislature 
(subject to such amendments as were thought 
requisite) to do so, & it is not otherwise done. 
The words “in terms of the recited Acts ”’ cannot, 
indeed, amount to a re-enactment of all that had 
been repealed (LORD SELBOURNE, C.).—BLANTYRI 
(LORD) » Crypt NAVIGATION TRUSTEES (1881), 
6 App. Cas. 273, He I. 
at ey aon aren Lea Conservancy Board v. Button (1881), 

Oo da oa oO 

















2108. -—--- ———- —-- .}~ MircHEeLi v. SIMPSON, 
No. 798, ante. 
2109. - --— ----- .|--T have here to deal, 


not with an Act of Parliament codifying the law, 
but. with an Act to amend & to consolidate the law, 
& therefore... FT think it is legitimate in the 
interpretation of the sects. in this amending & 
consolidating Act to refer to the previous state of 
the law for the purpose of ascertaining the intention 
of the legislature (Cinrry, J.)—Re Buperrr, 
Cooper om. ADAMS, [L804] 2 Ch. 557 5 63 L. J. Ch. 
$47; 71 1.7. 723 12 W. RR. 551; 38 Sol. Jo. 530; 
1 Mans. 230; 8 R, 424. 

2110. --- -~ .J—Itas not a sound canon 
of construction to hold that a Consolidation Act 
re-enacts by impheation the provisions of former 
Acts which have been repealed.—SYDNEY MUNI- 
CIPAL COUNCIL v. BOURKE, [1895] A. C. 4138; G4 





21071. Consolidating statulcs—Con- 2107 1in. -- 


struction —Leference may be made to 
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L.J.P.C. 140; 72 L. T. 605; 505. P. 6590; 11 

T. L. R. 403; 11 R. 482, P. C. 

Annotations :—Reid. Maguire v. Liverpool Corpn. (1905), 
92 L. T. 374. Mentd. Brabant v, King, [1895] A. C. 632 ; 
Lambert v. Lowestoft Corpn., [1901] 1 K. B. 590. 

2111. - --~. - —.]—The contention is, & 
to that extent 1 think it is well founded, that in a 
consolidation Act, where there are ambiguous 
expressions, regard may be had to the previous 
Act of Parhament in pari materia for the purpose 
of interpreting those ambiguous expressions 
(LokD ALVERSTONE, C.J.).—R. v. ABRAIIAMS, 
[1904] 2 KK. B. $593 783 4. J. K. iB. 9723 68 J.P. 
5463; sub nom. Boarp or TRADE SOLICITOR v. 
ABRAHAMS, 91 L. T. 198: 20 T. 1. R. 6845; 10 
Asp. M. L.C. 55 20 Cox, (. CG. 715, D.C. 

2112, —- - ---- -—.J—(1) It 1s no doubt 
a general rule of construction of statutes that the 
Crown is not bound by a statute unless itis named 3 
but the Crown need not be named expressly it 
may be named by impheation. If it is quite clear 
from the provisions of the statute in question that 
if was intended that the Crown should be bound 
then the absence of any express mention of the 
Crown will not have the cffect of preventing it 
from being bound (Bray, J.). 

(2) The cficet of an Act being a consohdating 
Act is that) if the same words are found in the 
consohdating Act as were in the original Act & if 
an interpretation has been placed on those words 
in the orvinal Act then the same interpretation 
must be placed on the words in the consolidating 
Act (Bray, J.) Stewart v. Riven THAMES 
CONSFERVATORS, {1908] 1 K. 1B. 8035 771.5. K. 3. 
396; 98 L. T. 900; 725. RP. 1815 24. 1. RR. 333 ; 
5 Tax Cas. 297. 

Annotations -—-Generally, Reid. Argyll. I. R Comurs. (1913), 
7 Tax Cas, 225; Associated Newspapers v London Corpn., 
J1916] 2 A. C. 429, Pole-Carew v. Craddock, (1919) 
2k. B. 393.3; Re Shrewsbury Estate Acts, Shrewsbury ve. 
Shrewsbury, [1924]1 Ch, 315. 

2113. ——--.J-—-The presumption with 
which one starts is that a consolidating act is not 
intended to alter the law (Scrurron, L.J.).— 
GILBERT v. GILBERT & Boucner, [1928] P. 1; 
961. 5.P.187; 1871. 7. G19; 437. LR. 588 5 
71 Sol. Jo. 582, C. A, 


as new laws, but as a substitution & 
consoldation of tho Acts thereby 


-Tn con- 


previous law.|- If wv Consolidating Act 
as to such mutters is on its face doubt- 
ful or difficult, of interpretation, the 
Act. in force before the Consolidating 
Act, & purporting to be consohdated 
by it, may be called in aid to clear up 
the doubt or remove the diffleulty.— 
Bickrorn Seuira & Co. v. MusGrove 
(1891), 17 V. Ta. R. 295 —AUS. 

2107 ik. ~]J—In inter- 
preting a Consolidating Statute, all 
those considerations which have to 
be omitted in regard to a codo are to 
guide the ct. in its construction of a 
Jousolidating Act. The previous state 
of tho law inust be ascertained & the 
various sects. of the repealed Acts 
must be compared carefully with those 
sects. in the Consolidating Act which 
purport to re-enact them. The form 
only of the repealed Acts is altered, 
but iu anbstance docs not at any time 
ecase to be in force, the ropeal of the 
former Act & the re-enactment of its 
substance occurring sumultancously. 
Jt may be that in altcring tho form, an 
alteration of the Jaw may be inadvor- 
tently effected by omission or by reason 
of the wording of the substituted socts , 
but so far as the title of this Act 
throws light on the intention of the 
legislature it is one to consolidato 
only & not to consolidate & amend.-— 
KR, vw. Waitt (1899), 20 N.S. WL. 2. 
(Iu.) 12.—AUS., 





—~,] 
atruing a consolidating Act, the titles 
& preambles of the Acts repealed may 
be Jooked to -- R. v. GOVERNOR (L900), 
21 N.8. W. 1. 8. (1) 2783 17 N28. 
W. W. N. 185.—AUS. 

2107 iv. -- -~ J—~IJIndeahng 
with a consohdating ptatuto the ct. 
will consider the pre-existing law & 
if the statute is one affecting the liberty 
of the subject will not. construe it as 
amending the statute consolidated or 
as altering the conimon Jaw unless the 
intention of the legislature to make 
puch a charge in the law is shown by 
clear words.-—NOLAN v CLIFFORD 
(1904), 1 C. L. R. 429. --AUS, 

2107 v. -—-—---~ - .}—The con- 
atruction of a consolidating statute 
depends on its language aus apphed 
to the subject-matter considered as 
at the date of its enactment.—-MaAy- 
BUNY v. PLOWMAN (1913), 16 C. L. R. 
468.—AUS., 

2107 vi. ------ - —---,J—In con- 
struing the consolidated statutes, the 
ct. may refer to the origme! cnactments 
in order to assist in arriving at a right 











conelusion.—-WHELAN v. Lt. (1868), 
28 U. C. R. 108.—CAN. 
2107 vi. —~~——, ]—-F RON- 








TENAC LICENSE COMRS, U. FRONTENAC 
CouNTY Coren, (1887), 14 O. NR. T41.--- 
CAN. 

2107 viir. — --- --—- —----.]—Tho Re- 
vised Statutes of Canada do not operate 


repealed, therefore those statutes do 
not affect the operation of Canada 
Temperance Act where it had been 
previously adopted. -~ Hic yp. DONAGHUL 
(1887), 26 N. B. R. 361.— CAN. 


2107 ix. -- - ~}--When tho 
words of a consolidating ptutute are 
clear their effect cunnot be cut down 
by a comparison with the language of 
earlier statutes. -- BALASUBRAUMANYA 
CHETTI v, SWARNAMMAL (1913), 1. L. RR. 
38 Mad. 199.—IND, 

2107 x. —-+ == J--In a con- 
solidation Act a sect. sa a from an 
amending Act will be held to control 
aw sect. udopted from the former 
principal Act.-- MCLAREN v. WALKER 
ae): 2N. Z L. R. 150 (S. C.).— 
N.Z. 


2107 x1. — — —--- -—Where an 
Act of Parliament professes to be a 
consohdation of former Acts, the latter 
may be looked at to assist in the con- 
struction of the former.—WaALKER v. 
McLaren (1884), 2N. ZI. RC. A. 
2062,—N.Z. 

2107 xii. ~J—A con- 
solidation Act mupt be construed accord- 
ing toits own language. If, however, its 
language is ambiguous or doubtful 
then the enactments consolidated may 
be usefully consulted.—PuBLIic TRus- 
ar SuL“aty, (1918) N. ZL. R. 129, 
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STATUTES. 


Part XII.-—-Statutory Rules and Orders. 


Sicr. 1.—IN GENERAL. 

Regulations for defence of the realm.]—See 
ConsTITUTIONAL Law, Vol. XI., pp. 545, 546, 
Nos. 489-490. 

2114. Nature & effect.|—The rules made in 
pursuance of the Act, &, when allowed by His 
Majesty in Council, declared to have the same 
force & effect as the Act, must, when made, 
be construed with reference to the provisions of the 
Act itself.—-Ricuiarps v, A.-G. of JAMAICA (1848), 
Co P. C. C. 381; 13 Jur. 197; 13 E. BR. 730, 
Annotations :--Mentd. Haynes v. Haynes (1861), 1 Drow. 


& 8m. 426; Frewen ev, Frewen (1875), 10 Ch. App. 611, n.; 
Re Price, [1928] 1 Ch. 579. 


2115. ——-.]-—-An order made under a power 
given in a statute is the same thing as if the 
statute enacted what the order directs or forbids : 
the statute delegates to others, here the com- 
missioners, the power to say what shall or shall 
not be done (Lusu, J.).—R. v. WALKER (1875), 
L. R. 10 Q. B. 355; 44 L. J. M. CG. 169. 


Annotations ..-—~Apld. Willingale v. Norris, [1909] 1 K. B. 
57. Mentd. Lascelles v. Ovslow (1877), 41 J. PL 436; 
Wiffen v. Bailey & Romford U. D. C. (1911), 78 J. P. 189. 


2116. J—I... think... these docu- 
ments were drawn up in proper form, having been 
drawn up in the form given in the rules & orders 
made by virtue of the statute. I am of opinion 
that the rules & orders have statutory authority, 
for not only is the authority given to certain persons 
by statute to draw them up, but it is provided that 
they shall be laid before Parliament for a certain 
time, & if not objected to they are then to be 
binding. Wherever that provision is introduced 
mto an Act of Parliament it seems to me that the 
rules & orders, if not objected to by Parliament, 
become part of the statute (BRETT, L.J.).---DALE’s 
Case, ENRAGHT’S CASE (1881), 6 Q. B.D. 876; 
sub nom. Re DALE, R. v. PENZANCE (LORD), Re 
ENRAGut, 50 L. J. Q. B. 2343 sub nom. SERIEANT 
v. DALE, Lx p. DALE, PERKINS v MNRAGHT, Lr p. 
ENRAGHT, 43 L. T. 769; 45 J. P. 284, C, A,3 on 
appeal, sub nom. ENRAGHT v, PENZANCE (LORD) 
(1882), 7 App. Cas. 240, II. L. 

Annotations :—-Mentd. Green v. Penzance (1881), 6 App. Cas. 
657; Combe v. De la Bere (1882), 22 Ch. D. 316: QR, v. 
Southampton JJ., x p. Cardy (1906), 94 L. T. 437 3 de 
Hardy’s Crown Brewery & St. Philip’s Tavern Manchester 
Nidal 103 L. T. 520; Colchester Brewing Co, v. Tendring 

icensing JJ., [1916] 2 K. B. 126. 

2117. -| —It is within the competence of the 
legislature to delegate its authority ; & when once 
that delegated authority has” been properly 
exercised by the agent to whom it is entrusted, 
the sanction is that of the legislature itself, just 
as much as if it had been expressed in the first 
instance in an Act of Parliament (KEKEWICH, J.). 
—NATIONAL TELEPHONE Co. v. BAKER, [1893] 2 
Ch. 186; 62 L. J. Ch. 699; 68 L. LT. 283 ; OT J.P, 
373; 9T. L. R. 246; 38 RB. 318, 

Annotations :—Mentd, Shelfer v. City of London Electric 
Lighting Co., Meux’s Brewery Co. v. City of London Electric 
Lighting Co., [1895] 1 Ch. 287 > Hastern & South African 
Telegraph Co. v. Cape Town Tram. Co.’s, [1902}) A. C. 
381; West v. Bristol Train. Co., 11908] 2 K. B. 16,n., 
Hoare v. McAlpine, {1923} 1 Ch. 167, 

2118. —-—.}—PaTENT AGENTS INSTITUTE ¢v. 
LocKxwoop, No. 1755, ante. 











PART XII. SECT. 1. 
21141. Nature &: effect.J—A.-G. v. 
Fow.ps (1871), 18 Gr. 433,.-—-CAN. 
2114 fi, -}-Orders in Council 
pues in England under powers in an 
inperial Statute are not in force 


statute itself 
REYNOLDS 2, 
L. C. R. 3.—CAN, 





proprv vigore in a Colony, although the 
may 
VAUGHAN 


2114 lii.———. }—_Re RR. v. SLINN (1926), 
47 Can. Crim. Cas. 77: 37 B. G. R. 


2119. .|—Where an Act of Parliament 
declares that orders made under it are to have 
effect ‘‘ as if enacted by this Act’ orders so made 
& the Act itself are to be read as one statute & so 
construed.— BAKER v. WILLIAMS, [1898] 1 Q. B. 23; 
66 L. J. Q. B. 880; 77 L, T. 495; 62 J. P. 21; 
46 W. R. 64; 14 7T. L. R. 12; 42 Sol. Jo. 13; 19 
Cox, C. C. 81 D.C. 

2120. -—--.|--You have a subsequent pro- 
visional order, that has the effect of an Act of 
Parliament. . . . If the provisions of that order 
had been inconsistent with the provisions of the 
other Act being in substance in relation to a special 
matter, that would have had the effect of supply- 
ing pro tanto as far as regards this subject-matter 
the provisions of the general Act (CHANNELL, J.).— 
SHARING Cross & STRAND ELEcTRICITY SUPPLY 
CoRPN. v. WOODTHORPE (1903), 88 L. T. 772; 67 
J.P. 286; 1L.G.R. 551, D.C. 
Annotations :— Mentd. FN Pee hey on eae ae Ra 

ee ie en eine (1908), 98 L. 't. 870, Moran 

wt Marsland, {1909} 1 K, B. 744. a3 

2121. -—— .J--WILLINGALE v. Norris, No. 2105, 
ante. ; 

2122. ——---.J—The effect of Small Moldings 
Allotments Act, 1908 (c. 36), s. 39 (3), is that an 
order for the compulsory acquisition of land under 
that Act which has been confirmed by the Board 
of Agriculture & Fisheries is final & has the effect. 
of an Act of Parliament.~-v p. RINGER (1909), 
73 J. P. 43880; 25 T. L. R. 718; 53 Sol. Jo. 745; 
7 1..G. R. 1041, 7. C. 

2123. - —.|—-(1) Under the powers given to 
the Local Government Board by Public Health 
Act, 1875 (55), 8 303 to make provisional orders 
repealing, altering, or amending local Acts, the 
board made an order which was confirmed by an 
Act of Parliament in 1893, an article of which, after 
repealing a sect. of a previous local Act dealing 
with nuisance arising from smoke :—Held: the 
order made by the board, having been confirmed by 
Parliament, was itsclf an independent Act of Parlia- 
ment, & was not subject to or controlled by the 
exceptions in Public Health Act, 1875 (c. 55), 5. 
334, or by any similar exceptions in any of the 
previous local Acts. 

(2) The provisions of a subsequent local Act 
may cither expressly or impliedly repeal the 
provisions of a prior public gencral Act (Avory, J.). 
—-BEsSSsEMER & (Co., Lrp. v. GouLD (1912), 107 
L. T. 208; 76 J. P. 349; 10 L. G. R. 7445 23 
Cox, ©. C. 145; D.C. 

2124. —-—.|—-'The rules are statutory rules, & 
have the force of statutory provisions (Law- 
RENCE, J.).—Re MACARINEY, BROOKUOUSE v, 
BARMAN (1920), 36 T. L. Rt. 384; 64 Sol. Jo. 400. 

2125. Time from which operative.|—JoHNsON 
v. SARGANT & Sons, No. 1004, ante. 

Proof of.|—See EvipENcE, Vol. XXII, pp. 325, 
326, Nos. 3213-3222. 








Sect. 2.-—-VALIDITY. 
2126. When valid..—Where a statute gave 


power to make regulations ‘* for carrying it into 


2 7 5 .—CAN. 


k. Kegulations under Dominion Act 
—Supplementary to Provinctal Act— 
Confirct_ between two pieces of legisla- 
tion} —h. ve. Epwakps (1919), 26 
B,C. R. 492,.—-CAN. 


be in force.— 
(1872), J 


Part XII.—Sratutory RuLEsS AND ORDERS. 


full effect, so as to provide for all proceedings, 
matters, & things arising under & consistent with 
the provisions thereof, & not therein expressly 
rovided for:’’—Held: regulations admitted to 
e reasonable, & convenient, & not inconsistent 
with the Act, but which affected not only matters 
of form, but also matters of substance, were not 
ulird vires.—BLACKWOOD v. LONDON CHARTERED 
BANK OF AUSTRALIA (1874), L. R. 5 P. C. 923 43 
L.J.P.C.25; 30L. T. 45; 22 W. R. 419, P. C. 


Annotations :-—Mentd. Taylor v. Russell, [1892] A. C. 244; 
London & County Banking Co. v. Goddard (1897), 76 


2127. ——— Rules made operative on ground of 
urgency.|—By National Health Insurance (Col- 
lection of Contributions) Regulations, 1912, made 
on May 22, 1912, the Joint Committee of the several 
bodies of comrs. acting jointly with the Insurance 
Comrs. constituted under National Insurance Act, 
1911 (c. 65), certified under Rules Publication Act, 
1893 (c. 66), 8. 2,that on account of urgency the 
folowing Regulations were to come into operation 
immediatcly, & in pursuance of the powers con- 
ferred on them by National Insurance Act, 1911 
(c. 53), & the National Insurance (Joint Committec) 
Regulations, 1912, they made the said Regulations 
to come into operation forthwith as Provincial 
Regulations. National Insurance Act, 1911] (c. 55), 
came into force on July 15, 1912 :—Held: as- 
suming the Joint Committee & the Insurance 
Comrs. were not a Govt. department, & conse- 
quently were not a rule-making authority as de- 
fined by Rules Publication Act, 1893 (c. 53), & they, 
therefore, had no power by certifying urgency to 
bring the Regulations into operation on May 22, 
1912, the Regulations had been duly made under 
the powers conferred by National Insurance Act, 
1911 (c. 55), ss. 7, 65, & clause 5 (c) of the National 
Insurance (Joint Committee) Regulations, 1912, & 
were as from the date when the Act came into force 
valid & enforceable Regulations.—R. v. Baa- 
GALLAY, HIURLOCK v. SHINN, Kh. v. LIEDDERWICK, 
Morris v. AsHron, (1913] 1 K. B. 290; 82 L. J. 
K.B. 391; 108L. 7.254; 775. P.97; 29T.L. 4. 
1388; 11 L. G. R. 367; 6B. W.C. CO. N. 155 28 
Cox, C. C. 288, D.C. 
milanoe :—Mentd. Fishwick v. Gyani (1925),132 L. T. 


2128. Inconsistent with principles of law.|— 
Rules made under statutory authority although 
express May in my opinion be inoperative because 
they are ultra vires or inconsistent with the 

rinciples on which Jtnglish law is based (VAUGHAN 

ILLIAMS, L.J.).—R. uv. Loca GOVERNMENT 
Boarn, ka p. ARLIDGsR, (1914] 1 K. B. 1603 83 
L. J. K.B. 86; 1091. 1. 651; 78 J. P. 25; 30 
TT. L. R. 65 11 1. G. RR. 1186, C. A. 53 on appeal, 
sub nom. LOCAL GOVERNMENT BOARD v, ARLIDGE, 
[1915] A. C. 120, H. L. 

Annotations :-—Refd. Rh. v. Contral Tribunal, dx yp. Parton 
(19l6), 86 L J. K. B. 799. Mentd. Wall v. Manchester 
Corpn, (1915), 84 LL. J. Ch. 73823 Rov. Amphlett, 11915) 
2K. B. 223 ; ‘Cassel v. Inglis, 1916] 2 Ch. 241, Clements 
v. County of Devon Insce. Committee, {1918} 1K. B. 8d ; 
Deo Verteull v. Knaggs, [1918] A. C. 507; Rh. v Londou 
Appeal Tribunal, kx p. Sparrow (1918), 62 Sol. Jo. 383 | 
Dowling v. G. KE. Ry. (1919), 88 LJ. Ik. Be 8803 Rv, 
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Housing Appeal Tribunal, [1920] 3 K. B. 334 ; Everett 
v. Grittiths, [1021] 1 A. C. 631; Wilson v. Esquimalt & 
Nanaimo Ry., [1922] 1 A. C. 202, 

2129. —-— Ultra vires.;—R. v. Locat QOVERN- 

MENT Boarp, ka p. ARLIDGE, No. 2128, ante. 
pene Regulations applicable to royal parks.}]— 

rhea SPACES, Vol. XXXVI., p. 252, Nos. 
om 6. 





Rules of Court.|—- See Sect. 4, post. 


Sect. 3.——CONSTRUCTION. 

Sea Regulations.]~— See Suippinc, Vol. XLIL,, 
p. 706, Nos. 5411-5413. 

2130. Mode of construction—Canons applicable 
to written instruments— Where no special interpre- 
tation by usage.]|—Something has been said 
about the practice having put an interpretation 
upon the rule; & if there had been a long enough 
tune & parties had been acting upon a uniform 
notion of the practice, 1 should have been exces- 
sively reluctant to reverse it . . . but certainly it 
has not been shown that there was any practice, 
any contemporanea exrpositio of these rules, which 
would be admissible to lead us to a construction of 
thein. J therefore come back to saying that look- 
ing at the construction of the rules according to 
the ordinary canons of construction apphed to 
written instruments, 1 think that the Ct. of Appeal 
have put the right construction upon them (LORD 
BLACKBURN).—DANFORD v. MCANULTY (1883), 8 
App. Cas. 406; 52 L. J. Q. B. 652; 49 L. T. 207; 
31 W. 1.817, Hed. 

2131. Ordinary meaning of English lan- 
guage.|—It. S&S. C. 50, r. 8, must be construed 
according to the ordinary meaning of the English 
language unless there is somethmeg in the context 
which shows that 1t ought not to be so construed 
(LORD Ester, M..).—GrEBRUDER NaF v. PLOTON 
(1890), 25 Q. B.D. 13; 59 L. J. Q. B. 371; 63 
L. T. 328; 38 W. R. 566, C. A. 

2132. —-—- Not in contravention of statute.|—— 
The Act of Parliament is plain & the rule must 
be interpreted so as to be reconciled with it or 1f 
it cannot be reconciled the rule must give way to 
the plain terms of the Act (JAMES, L.J.).—fe 
Davis, x p. Davis (1872), 7 Ch. App. 526; 41 
L. J. Bey. 69; 27 1. T. 53; 20 W. R. 791, L. JJ. 


Annotation .—Mentd. Re Whitnall, Hr p. Whitnall (1882), 
20 Ch. D. 438, 











2133. -~-- -|—ScCHNEIDER v. Bart, No. 
2141, post. 
2134, —-— -—~—.]—If there were any incon- 


sistency between Jud. Act, 1873 (c. 66), 8. 49, & 
R.S.C., Ord. 1, r. 2, the rule must give way to the 
statute (LiInpLeEy, J.).—HARTMonr v. FOSTER 
(is8t), 8 Q. B.D. 82; 51L.5.Q.B. 12; 45 LT. 
429; 30 W. RR. 129, C. A. 
Annouilicn :-—Mentd. Ficld x, Rivington (1889), 5 T. L. R. 

42, 

2135. —— ——.J—RIcnarps wv. A.-G. 
JAMAICA, No. 2114, ante. 

2136. —— \—A rule of ct. made under 
statutory power should not, if another construc- 


OF 
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21261. When valid.J—A stutute re- 
uired that regulations made under it 
should be published in the Gazette & 
laid before Parllament within fourteen 
days of thelr approval, or if Parlia- 
ment was not then sitting within ten 
days of the commencoment of the next 
session & after such appre & 
ublication ag aforosaid should have 
he force of law. The regulations wore 
made in 1905 & duly gazetted, but 


never laid before Parlhament :— JZeld : 
the laying of the regulations before 
Parliament was part of the publica- 
tion & was essential to give them 
permanent validity. & the condition 
of laying them before Parliament was 
nm matter of substance & therefore 
mandatory & consequently a conviction 
for breach of the regulation was bad,— 
BAtn v. THORNE (1916), 12 Tas. L. R, 
57.—AUS. 


2126 ii. .}--GLasGow INSURANCE 
COMMITTEE v. ScoToH INSURANCE 





Comas., [1915] S.C. 504; 562 8c. L. R. 
878; [1915]15. L. T. 217.—SCOT. 


PART XII. SECT. 3. 


2132 i. Mode of cunstruction—Nol in 
contravention of statute.|-——-TONNER ¥v. 
Bairp (W.) & Co., Lrp.,, GALLACHER 
v. Barrp (W.) & Co., Lrp,, [1927] 
8. C. 870.—SCOT. 


1 2ffect of Acts Shortening Act on 
Orders in Council. |J—TERrRy v. 
(1854), 2 Legge, 819.—AUS. 
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Sect. 3.—Construction. Sect.4. Part XIII) 


tion of it is possible, be construed as repealing or 
limiting the provisions of an Act of Parliament.— 
PERRY v. LONDON GENERAL OmnrBus Co., [1916] 
2K. 2B. 335; 85 L. J. K. B. 1609; 115 L. 1.101; 
%s ae KR. oe A. 
nno i ‘ook v, T ; 2 
via apes Mentd. Cook v. Imperial ‘tobacco Co., [1922] 


A . 


Sect. 4.—RULES OF COURT. 

Construction of Judicature Acts./—Sce Courts 
Vol. XVL, pp. 171 et seq. 

2137. Rules of Supreme Court—Repeal by incon-~ 
sistent Act.]—In this case the rule of ct. is over- 
ridden by the statute. Leges posteriores priores 
contrarias abrogant (TINDAL, ©.J.).— HARRIS 1. 
ROBINSON (1846), 2 C. B. 908; 7L. T. 0. S. 140; 
135 FE. R. 1208. 

2138. ~-—.]—Here the time for doing the 
Act in question has been fixed by Act of Parlia- 
iucent. The provision of the Act of Parliament, 
that it shall be done within the time so fixed, is 
express. No exception is made by the legislature 
for the case which has occurred. <A general 
order of the Ct. of Ch. cannot vary the express 
provisions of an Act of Parliament, & I apprehend 
that when the time for doing an act or taking a 
proceeding is expressly fixed by Act of Parliament, 
no general order of this ct. can enable the act or 
proceeding to be done or taken after the expiration 
of the time so fixed by Act of Parliament (PAGE 
Woon, V.-C.).— FLOWER 1. BRIGHT (1862), 2 John. 
& 11.590; 10 W. R. 5583; 70 1. RR. 1104. 

2139. Whether authority statutory.}]—- 
GARNETT v. BRADLEY, No. 1968, ante. 

2140. ~~ ——.}—The orders under Jud. Act, 
which have the effect of an Act of Parliament, have 
no doubt varied the law (Corron, L.J.).—e 
Youna, Le p. YOUNG (1881), 19 Ch. D. 1245 51 
L. J. Ch. 141; 45 L. T. 498; 30 W. R. 880, C. A. 
Annotations :--- Reid. Jackson v. Litchfield (1882), 8 Q. B.D. 

474; Worcester Banking Co, v. Thomas (1887), 3 TI. L. RR. 

708; Shepherd v. Hirsch, Pritchard (1890), 45 Ch. D. 231; 

He Wenham, ior p. Battams, [1900] 2 Q. 8. 698. Mentd. 

Davis v. Morris (1883), 10 Q. B.D. 486: Munster x 

Railton (1883), 11 Q. B.D. 485; Ellis v. Wadeson, (1899] 

1Q. B. 714. 

2141. — -—.J—It has been argued that the 
Rules of Ct. cannot limit the operation of Jud. Act, 
1873 (c. 66), 8. 24 (3); but the rules have reccived a 
parliamentary sanction. It may be granted that 
the rules ought not to be construed so as to 
contravene the provisions of the statute ; but it is 
to be recollected that Sect. 24, sub-sect. 3, is 
permissive & not obligatory (BRAMWELL, L.J.).— 
SCHNEIDER v. Barr (1881), 8 Q. B.D. 701; 50 
L. J. Q. B. 525; 451.7. 371; 30 W. R. 420, CG. A. 
Senn :—Refd. Baxter v. France (No. 2), {1895} 1 Q. B. 

mv) . 

2142. - -~|—Jud. Acts gave the judges 
powers to make rules having a statutable force. 
-. . Though the judges had no power to make rules 
altcring any statute, they had power to make rules 
dealing with any principle of law which affected 
rules of procedure & practice (Brerr, M.R.).— 
SNELLING v. PULLING (1885), 29 Ch. D. 85; 52 
L. T. 335, C. A. 

Annotation :—Refd. I?e Milly’ Estate (1886), 55 L. I. 465. 

2143. -- — ej... The rules which have 
the force of statutory authority (CozeNs-HARDY, 
L.J.).—-MCCHEANE v, GYLEs, [1902] 1 Ch. 287; 
T1L. 5. Ch. 183; 86 L.7T. 1; 50 W. R. 376, C. A. 


Annotations ;—Mentd. Barclays Bank v. Tom, [1923] 1 
K. BH. ¢2l; Akt. Ocean v. Harding, (1928] 8 K. B. 371. 




















STATUTES. 


2144, -—- --—.]-—The rules of ct. are to be 
regarded as having the force of a statute which 
by Jud. Act, 1875 (c. 66), s. 10, & the similar 
scctions of later Acts they presumably have 
(BANKES, L.J.).—SMYTHE v. WILES, [1921] 2 K. B. 
66; 90 L. J. K. B. 1278; 124 L. T. 688; 37 
T. L. R. 256; 65 Sol. Jo. 258, C. A. 
annotations :—Mentd. Davey v. Robinson, [1923] 1 K. B. 

463; Shrager v. Dighton, [1924] 1K. B. 274; Hunter ». 


Stidtische Hochseefischerel Gemeinntitzige Gesclischaft, 
[1925] 2 K. 3B. 493; Pringlo v. Hales, (1925] 1 K. B. 573. 


2145. ---—— ———.]—-The rules which are made & 
which are known to us in the Annual Practice are 
made under the statutory authority of Judicature 
Acts & have the force of statutory enactments & 
to say that the procedure under Mercantile Law 
Amendments Act, 1856 (c. 96), 8. 5, is released from 
& not restricted by Common Law Procedure Act, 
1852 (c. 76), does not get rid of the authority so 
attached to the rules of the ct. made under a later 
statutory authority, namely Judicature Acts, & 
we find that this rule 23 under R.S. C., Ord. 42, 
stands based upon statutory authority of recent 
date & later than Mercantile Law Amendment 
Act, 1856 (c. 96) (PoLLocK, M.R.).—KAYLEY v. 
HIOTHERSALL, [1925] 1 K. B. 607; 94 L. J. KK. B. 
348; 132 L. T. 468; 69 Sol. Jo. 310, C. A. 

2146. —-J—The appeal is made a 
rehearing by rules which have the foree of statute 
(LorpD SUMNER.). —S.8. HONTESTROOM v. SS. 
SAGAPORACK, S.S. TIonrestroom v. S.S. DURUAM 
CasrLye, [1927] A. C. 387; 95 1. J. P. 1535; 136 
nT. 353 17 Asp. M. J. C. 128; nom. TIE 
SAGAPORACK, Tue Tlontrestroom, 42 T. L. fl. 


741, HW. 1. 
Annotation .—Mentd. Tho Backworth, [1927] P. 26. 
2147. —-—--- Whether ultra vires the Judicature 


Acts.|—In an action by the G. Banking co. against 
LP. to recover £320 upon a guarantee given by bim 
to pitf. co. for the accommodation of (., a married 
woman, deft. served (. with the usual third- 
party notice, & thirteen days afterwards, having 
heard nothing from (., paid into ct. £291 108., 
which was accepted by pIitf. co. in full satisfaction 
ot their claim. Deft. then took out a summons 
for directions under R. S. C., Ord. 10, 1. 52, on 
which, C. declining to disclose any defence, a judge 
at. chambers entered judgment in favour of deft. 
against C., ordering an inquiry as to her separate 
estate & declaring it chargeable with the payment 
of the sum paid into ct. by deft. :-—Held: RwS.C., 
Ord. 16, r. 2, was not ullrd vires with respect to 
Jud. Act, 1873 (c. 66), s. 24 (8), as taking away 
from the third party any rights in respect of her 
defence whichshe would have had ifshe had beon duly 
sued in the ordinary way by deft. the rule simply 
providing a different procedure from the usual 
dehvery of pleadings.—GLOUCESTERSHIRE Bank- 
ING Co. v PHTLIIPPS (1884), 12 Q. B.D. 63833 538 
lL. J. Q. B. 498; 50 TT. 860; 82 W. R. 522, 
D.C, 
Annotation :-—Mentd. Bursill v. Tanner (1881), 50 L. T. 589. 
2148. ---- Do not alter rights of parties.|—- 
The orders & rules under Jud. Act, 1873 (c. 66), 
& Jud. Act, 1875 (c. 77), are matters of procedure 
& are not intended to alter the law or the rights of 
the parties (BRAMWELL, 1..J.).-—PrELLAS v. NEp- 
TUNIE MARINE INSURANCE Co. (1879), 5 C. P. DL 345 
49L.J.Q.B.158; 42 1.7.35; 28 W.R. 405; 4 
Asp. M. L. C. 213, C. A. 
Annotations :—-Mentd. Gray v. Webb (1882), 21 Ch. D. 802 ; 
Baker v. Adam (1910), 102 L. T. 248; Pickersgill r. 


London & Provincial Marine & General Insce. iC 
3K. B. 614; Ellis v. Torrington (1919), 89 L. J. K. B, 


; PART XH. SECT. 4. 
m. Itules of Supreme Court- -Whether retroactive. }—BANK OF BRITISH COLUMBIA ¥v, TRAPP (1904), 7 B. C. 1. 354.—~ CAN, 


Part XITI.—Byr-Laws. 


2149. -.|—Jud. Acts & Rules are not 
the foundation of these garnishee proceedings, 
which had their origin in C. L. P. Act, 1854 (c. 
125). The new rules cannot take away the rights 
given under that Act by implication, &, if they 
seemed to do so expressly, they would, I think, 
be ultra vires (MANISTY, J.).—-GOODMAN v. Ronin- 
soN (1886), as reported in 55 L. T. 8113; 35 W.R. 
274; 3 TLL. 1. 212, D.C. 

Annotations :—Mentd. Forster ». Baker, [1910] 2 K. B. 636; 


363 
fte Freshwater, Yarmouth & Newport Ry. (1913), 29 
T. L. R. 568, 


2150. Whether operative to repeal pro- 
visions of earlier statutes—Giving special costs in 
particular cases.|—-Pltfs. sued deft. under 3 & 4 
Will. 4, c. 15, s. 2, to recover penalties for infringe- 
ments of their dramatic copyright in a stage play ; 
deft. paid into ct. £8, the amount of four penalties 
of 40s. each, & the amount so paid in was taken 
out! by pltfs. in satisfaction. Upon taxation of 
costs, a master decided that pltfs. had recovered 
Jess than £10, in an action of tort within County 
Cts. Act, 1888 (c. 43), s. 116, & were, therefore, not 
entitled to any costs :—Held: assuming there was 
no distinction between an indemmty under 
Limitations of Actions & Costs Act, 1842 (c. 97), 
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s. 2, & costs in the ordinary sense, the R. S. C. 
did not operate to repeal the provisions of special 
statutes giving specia] costs in particular cases, & 
pitfs. were, therefore, entitled to have their costs 
taxed.—REEVE v. GiBson, [1891] 1 Q. B. 652; 


60 L. J. Q. B. 451; 641. 7.141; 89 W. R. 420; 
7T. I. R. 285, C. A. 


2151, —-- —- .]—Kayitey v. Horiersatt, 
No. 2145, ante. 

---—.|——See, also, Courrs, Vol. XVI., pp. 
187-189, Nos. 981—049. 


——- Construction of rules.|—See Nos. 2130- 
2136, ante. 

2152. County Court Rules --Statutory authority.] 
—The answer . . . depends upon the construction 
of County Courts Act, 1888 (c. 43), ss. 118, 119, & 
the rules governing the scales of costs given in the 
Appendix to the County CL. Rules, 1889. Those 
rules . . . have, I assume, a statutory force (LORD 
KsHEr, M.H.).—Re LANGLois & BIpEN, [1891] 1 
Q. B. 349; 601L. J. Q. B. 123; 683 L. T. 816; 39 
W.R.181; 79... 148, OLA, 

Annotation :--~Mentd. Ie Briggs, [1903] 2 K. B. 156. 


.1— See, also, CouNtTY Courts, Vol. XIJTTI., 
p. 556, Nos. 1131-1138. 





Part XI1].__-Bye-Laws. 


Sce CORPORATIONS, pp. 
Nos. 49-124. 
Effect of repeal of statute.] - See No. 2015, ante. 


Vol. NTI, 


325-338 5 


Pupsnic Wrairu, Vol. XXXNVITI., pp. 155-167, 


STATUTES OF LIMITATION 


See LIMITATION OF ACTIONS. 


STATUTORY COMPANIES 


See COMPANIES. 


STEALING. 


Sec CrrmiInan Law Ann PROCEDURE. 


STEAM BOILERS. 


See FactoRtES AND SHOPS. 


J.—-VOL. XLII. 


EE 
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STEAMSHIPS. 


See CARRIERS ; RAILWAYS AND CANALS; SHIPPING AND NAVIGATION. 


STEERAGE. 


See SHIPPING AND NAVIGATION. 


STEVEDORES. 
See SHIPPING AND NAVIGATION. 


STEWARD. 


See AGENCY ; CoPpyYyHOLDS. 


STILLBORN CHILD. 


Sce REGISTRATION OF BIRTHS, MARRIAGES, AND DEATHS. 


STILLS. 


Sce INTOXICATING Lrevors: REVENUR 


STINT. 


See COMMONS AND RIGHTS OF COMMON. 


STIPENDIARY MAGISTRATES. 


See MAGISTRATES. 
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Sect. 1]. IN GENERAT ; i 
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B. Duration of Authority 
C. Authority to Carry Over 
Sub-sEcCT. 3. DUTIES OF BROKER 
A. In General . i 
B. Obedience to Instr ackions 
(. The Contract 
(a) In General . 
(b) ih ner tie of Priv es 
. In General P : 
+ Lumping and Dividing Onias : 
DD. Price : 
i. Carrying Over 
F. Discovery, Inspection, and Intermasalenes 
Sup-secr. 4. Rraurs oF Broker 
A. Indemnity . 
(a) In General : 
(b) Necessity for ule ry 
(c) In respect of What Payme ais 3 
(¢) Broker Acting Without Authority . 
(e) Insolvency or Default of Broker or Client 
= Remuneration 
. Right. to Close Necount 
(a) pe Right. Arises - 
. Failure to Provide Hands 
. Exhaustion of Cover 
iii. Death or Insolvency of Client. 
(b) Mode of Closing Account 
Sub-secT. 5. DUTIES OF CLIENT 
Sub-sectT. 6. Riaurs OF CLIENT 
Sup-srcT. 7. Broker AS PRINCTPAT 
A. In General . 
B. Custom to Treat Br oker as Principal 
©. Broker Employed to Buy ; 
TID. Broker Employed to Sell. ‘: 
Srecr. 3. CLIENT AND JOBBER 
Secr. 4. VENDOR AND PURCHASER 
Srcr. 5. RUNNERS : 
SuB-sEctT. 1. IN Gawain ‘ - 
SuB-SECT. 2. RIGHT TO Goimaasion ‘ j 


. 


PAGE 
789 


789 
789 
790 
790 


791 
791 
703 
793 
704 
794 
794 
791 
795 
795 
795 
706 
796 
797 
797 
797 
798 
798 
799 
800 
800 
800 
802 
802 
803 
805 
805 
806 


806 
806 
807 
807 


808 
808 


809 
809 
810 
810 
811 


812 
812 
812 
812 


788 Stock EXCHANGE. 


PART IV. COURSE OF BUSINESS 
Secr. 1. RuLES AND CUSTOMS 
Sunp-sEcT. 1. RULES 
SUB-SECT. 2. CUSTOMS 
A. In General . 
B. Whether Binding on Client 
Sect. 2. Tue ConrRActT F 
Sus-sEcT. 1. IN GENERAL : ‘ 
SuB-sEcT. 2. THE CONTRACT NOTE. 
Sect. 3. CONTINUATION 
SuB-SEcT. 1. CONTINUATION ON Srock EXCHANGE 
SUB-SECT. 2. CONTINUATION WITH AID OF A BANK . 
Sect. 4. Stock EXCHANGE LOANS 
Sect. 5. SECURITY 
Sect. 6. BROKER’S LIEN 
SEctr. 7. COMPLETION OF ConTRACT 
Sup-sEcT. 1. TIME FOR COMPLETION 
SuB-sEcT. 2. RELEASE OF INTERMEDIARIES 
A. In General . 
B. Uffect of Naming Transferee 
(a) In General . ‘ 
(6) Persons Able and Willing to Purchase : 
SuR-SEcT. 3. PREPARATION AND EXECUTION OF TaNeeuie 
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Secr. 3. WRONGFUL DETENTION OF SECURITIES. 


PART VI. DEFAULT AND BANKRUPTCY 
Srcr. 1. DEFAULT OF BROKER 
Srecr. 2. BANKRUPTCY OF BROKER : 
Secr. 3. LIQUIDATION OF DEFAULTER’S HISTATE 


PART VII. ILLEGALITY AND FRAUD 
Sect. 1. GAMING AND WAGERING IN SECURITIES 
SuB-SEcT. 1. IN GENERAL 
Sub-SECT. 2. TRANSACTIONS IN I IFFERENCES 
Sup-secr. 3. COVER DEPOSITED FOR GAMING ACCOUNTS 
SuB-sEecT, 4. PURCHASE OUT OF GAMING WINNINGS 
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Srcr. 3. RiGGIna THE MARKET 


SuB-SEcT, 1. IN GENERAL : ; 
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Sect. 4. CORNERS 


Consols See REVENUE. Principal and Surcty 
Debentures. . .. COMPANIES. 
Forged Transfers » COMPANIES ; Crimi- Specific Performance 
NAL LAW AND PRo- 
CEDURE. Stamps. 
Government Stocks and Stocks and Shares 
Securities : ‘ »» REVENUE. 
Local Loans , : » LOCAL GOVERN- 


MENT; MONEY AND 


MONEY-LENDING.  Usages 


Sec TROVER AND DETINURF. 


Sec GUARANTEE AND IN- 


DEMNITY. 
COMPANIES; SPECI- 
FIC PERFORMANCE. 
REVENUE. 

COMPANIES ; MONEY 


AND Monry-Lenp- 
ING; RAILWAYS AND 
CANALS; REVENUE. 
CUSTOM AND USAGES. 


Part 1I.—Constrrution. 
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Part |.—Definitions. 


1. Broker -—- Whether payment or receipt of 
money incidental to character of broker.]—J)ccla- 
ration on a bill of exchange by drawer against 
acceptor. Plea, to the whole declaration, that 
deft. retained pitf. to act as his broker in the city 
of London, & as such broker to enter into contracts 
in the city of London for deft. in the purchase of 
stock & shares, & to pay in & about completing 
such contracts & purchases certain moneys that 
in pursuance of such retainer, pltf. did, as such 
broker, in the city of London, enter into certain 
contracts for the purchase of shares, & did, by 
virtue of such retainer as such broker, & as inci- 
dental thereto, pay for deft. in & about completing 
such contracts & purchases, certam moneys; that 
pltf. was not at the time of the retainer & employ- 
ment, & making such contracts & purchasing such 
shares, or paying such moncys, a broker duly 
licenced within the city of London; & that the 
bill was accepted by deft. & received by pltf. on 
account of money due from deft. to pltf., for 
his having as such broker entered into the con- 
tracts, & paid such moneys, etc. :-—Held: ill, 
on general demurrer, the payment of money not 
being incidental to the character of a broker, 
& the plea being an answer only to so much of 
pitf.’s demand as consisted of a remuneration 
for his services as broker.—PIDGEON v, BURSLEM 


ee 3 Exch. 465; 181. J. Ex. 193; 1541. R. 


Annotations -—Apld. Jessopp v. Lutwyche Geen) 10 Exch. 
614. Consd. Smith v. Lindo (1858), 5 C. B. N. 8. 587. 


2. —-—.|-— The dealing in or buying & 
selling for reward of shares in English or foreign 
joint-stock banks or cos., or the debt, stock, or 
securities of foreign govts., isan acting & assuming 
to act as a broker, within 57 Geo. 3, c. 60.—ScorTtT v. 
JACKSON (1865), 19 C. B. N.8.184; 144 BH. R. 737. 
‘ .|—A witness stated that he took 
one S. to an office in the city of London used by 
deft., & that upon that occasion four memoranda 
were made by deft. cach of the sale by S. of £1,000 
stock to a person whose name did not transpire ; 
that nothing was handed over at the time; & that 
he did not sce any money pass :—TZIeld : evidence 
for the jury of an acting by deft. as a broker, 
within 6 Anne, c. 16, & 57 Geo. 3, c. 60.—ScCOTT v. 
Norru (1867), L. R. 2 C. P. 270; 15 1. Tb. 508. 
.|—WSee, generally, AGENCY, Vol. J., p. 279, 
Nos. 108-115. 

4. Cover.|— STUBBS v. SLATER, No. 113, post, 

Continuation.|—See Part 1V., Scct. 3, sub-sect. 
1, post. 

Contango.|—-See No. 271, post. 

Dealing in shares in joint stock companies— 
Whether trading within bankruptcy laws.] — Sce 
BANKRuPTCY, Vol. 1V., p. 20, No, 118. 














Part I!.—Constitution. 


Sucr. 1.—-IN GENERAL. 

See Deed of Settlement, 1886. 

5. A voluntary assoclation—-Regulated by a deed 
of poe sence NERNEY v. INGLIS, No. 12, 
post. 

6. Rights of proprietors — Registration — As 
having equitable interest in land.|---Claimant was 
one of 1040 proprietors of the London Stock 
Iixchange, which was freehold property. The 
property was held by trustees, in whom were vested 
large powers of management under a deed of settle- 
ment. The deed provided that cach share should 
be transnussible as personal estate. The profits 
of the undertakmg, which were derived almost 
entirely from fees paid for admission to the 
Mixchange & charges made for the use of desks & 
other accommodation, & from dividends & interest 
on securities, were distributed by the trustees as 
they thought proper from time to time among the 
proprietors. Claimant contended that as a pro- 
prietor he was entitled to be placed upon the 
register as having an equitable interest in the land 
& rents & profits of the Stock xchange :-—Held: 
by the deed of settlement the proprietors had 
vested the freehold in the trustees free from any 
equitable interest of the proprietors in the land ; 
they were only entitled to the profits of the under- 
taking; & the claim must be disallowed.— 
WATSON v. BLACK (1885), 16 Q. K. D. 270; Colt. 
418; 551. J. Q. 3B. 31; 84 W. BR. 2745 sub nom. 
Watson v. BLAck, Frissy v. Buack, 4 L. TT. 17 
20. Li. BR, 26, DOC. 

7. Profits of undertaking.|—-WATSON v. 
Brack, No. 6, ante. 





8. Telegraph supplying news to non-member —- 
Prohibition by stock exchange of such supply— 
Discontinuance by company—- Liability for breach 
of duty.|—Defts. were a co., incorporated under 
Companies Act, 1862 (c. 89), & licenced by the 
Postmaster-General under Telegraph Act, 1869 
(c. 112), s. 5, to establish telegraphs within the 
linuts of their districts, which included the London 
Stock Kxchange, for the purpose of simultaneously 
transnutting news to them subscribers. This 
news consisted, amongst other things, of current 
fluctuations of prices on the Stock Hxchange, & 
was by the permission of the Stock Ixchange 
collected there by deft.’s agents & distributed 
from deft.’s offices to the offices of their sub- 
scribers by means of tape recording instruments 
supplied by defts. PlItf. was not a member of the 
Stock Exchange & was in the habit of advertising 
for business. Defts. had entered into threc sepa- 
rate contracts with pltf. for which they undertook 
to supply him with three of their instruments. 
By the rules of the Stock Exchange its members 
were not allowed to advertise, & the Stock Ex- 
change having required defts. to cease supplying 
outside brokers who advertised with the special 
information collected in the building, defts. dis- 
connected the three instruments from the supply 
of that class of news :-—Held : the licence of defts. 
was neither a monopoly at common law nor 
part of the monopoly conferred on the Post- 
master-General by Telegraph Act, 1869 (c. 112), & 
therefore there was no duty imposed by the 
licence for the non-performance of which _pltf. 
could sue defts.—COCHRANE v. EXCHANGE TELE- 
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Scct. 1.—In general. Sects. 2 & 3. Part ITI. 


Sect. 1.] 


een? 


GRAPH Co., Lrp. (1896), 65 L. J. Ch. 384; 12 
T. L. R. 197; 40 Sol. Jo. 275. 


Sect. 2.—MEMBERSHIP OF STOCK EXCHANGE. 

See Stock Exchange Rules, 1911, rr. 21-50. 

9. Expulsion of member— Whether court will 
interfere—Injunction.|—Brown v. Srock Ex- 
CHANGE COMMITTEE (1892), 36 Sol. Jo. 752. 

10. Refusal of Committee to re-elect member— 
Whether committee must give reasons for decision 
——Discretion exercised bona fide.|}—A member of 
the Stock Exchange is elected for one year only 
& comes up annually for re-election under r. 21, 
which provides that the Committee shall on the 
first Monday in Mar. proceed to re-elect such 
members & admit such candidates as they shall 
deem eligible to be members of the Stock xchange 
for one year commencing on Mar. 25 then instant. 
R. 35 provides that a member intending to object 
to the re-election of a member, the admission of a 
candidate, or the readmission of a defaulter shall 
communicate the grounds of his objection to the 
Committee by letter previously to the re-election 
or ballot:—Held: a committee who in the 
bond fide exercise of their discretion under r. 21, 
do not deem an applicant eligible for re-election 
are not bound to give any reasons for their decision 
& semble: even if an individual objection were 
ludged under r. 35 they would not be bound to 
acquaint applet. with the particulars of that 
objection so as to enable him to answer it.— CASSKL 
v. INeGuIs, [1916] 2 Ch. 21l; 85 TI. J. Ch. 5693 
141. T. 9853; 32 7. L. R. 555. 
sins :—Distd. Weinberger v. Inghs (No. 2), [1918] 


Ch. 517. Refd. Re Halstead, Hx p. Richardson, |1917) 
K. B. 695; Weinberger v. Inglis, (1918] t Ch. 133. 


11. --- ---- ~-~--- Individual objection to re-election.| 
—CASSEL v. INGLIS, No. 10, ante. 

12. — Grounds for refusal—-Enemy birth.|—- 
The proprietors of the Stock Exchange are a 
voluntary assocn. regulated by a deed of settle- 
ment, & the members are the persons from time 
to time admitted to attend, & in their own right to 
transact business at, the Stock Excbange in 
accordance with the deed. The deed of settlement 
vested the building in trustees & managers, to be 
used as a market for stocks & shares, & provided 
that a committee for general purposes should be 
annually clected by the members, & that the 
committee should admit such persons as they 
should “think proper” to frequent the Stock 
Exchange for transacting therein the business of a 
stockbroker or jobber for the term of one year, on 
payment of the entrance fee, if any, & annual 
subscription fixed by the trustees & managers ; 
& it empowered the committee to make rules not 
inconsistent with the provisions of the decd 
respecting, (inter alia), the admission, expulsion & 
suspension of members. By rule 21 (1) of the Rules 
of the Stock Exchange made under this power, 
‘‘ the committee shall on the first Monday in Mar. 





PART II, SECT. 2. d. 

b. Sale of seat on Stock Exchange  Bye-laws 
—Ihether sale may be ordcred under 
writ of seguestration.)}—-LONDON & 
CANADIAN LOAN & AGENCY Co. . 
MORPHY (1885), 10 O. R. 86; affd. 
(1888), 14 A. KR, 577.—-CAN. 

c. Whether Stock Erchange 
members have prior right to proceeds of 
sale~—-On insolvency of member. }-— 
CLARKSON 7. TORONTO Stock Ex- 
CHANGE (1887), 13 0. R. 213.—CAN., 





ng’? 


Whether rules intra vires. }- 
ve the governing 
committee of a stock exchange the 
right to sell a member’s seat at the 
board, for cause of insolvency, 
reasonable & wntra vires.—MCIVER v. 
MontTREAL Stock ExcnuangE (1888), 
M. LL. R. 4 8. C. 112, —CAN. 


e. Hrpulsion of member—* On bank- 
ruptcy or insolvency "-—Whether 
poundi within _ rules.) — TEMPLE 
v. TORONTO STooK EXCHANGE (1885), 


which gi 
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proceed to re-elect such members . . . as they shall 
deem eligible to be members of the Stock Exchange, 
for one year, commencing on Mar. 25, then instant,”’ 

In Mar. 1917, plitf. a naturalised British subject 
of German birth, who had been a member of the 
Stock Exchange since 1895, applied for re-election. 
Certain members, who had formed an organisation 
called the Stock Exchange Anti-German Union, 
lodged an objection under rule 35 against re- 
election of pltf., on the ground of enemy birth. 
At the invitation of the Committee pltf. showed 
cause against the objection by letter & at an inter- 
view. & he stated numerous facts in proof of his 
loyalty with a view to displacing the objection. 
The committee, however, refused his application. 
Of 107 members of enemy birth 50 were re-elected 
& 57 were rejected. Pltf. brought an action to 
impugn the decision of the committe. on the 
ground that it was arbitrary & capricious & based 
on irrelevant considerations. The committee by 
their defence alleged that they did not re-elect 
pltf. because they did not deem him cligible to be 
a member of the Stock Exchange for the year in 
question & for no other reason :—Held: assuming 
that the commitiee owed any duty to the members 
ag regards re-election, (1) the proper inference from 
the facts was that the refusal of the committee 
had proceeded solely on the ground of enemy 
birth, as to which the pltf. had been heard ; 
(2) they had bond fide exercised the discretion 
conferred upon them by the deed of settlement & 
the rules, & were not shown to have acted arbi- 
trarily or capriciously; & the ct. had no juris- 
diction to interfere with their  decision.— 
WEINBERGER v. INGuIs, [1919] A. C. 606; 88 
L. J. Ch. 287; 121 1.7.65; 35 T. L. R. 399; 68 
Sol. Jo. 461, H. L. 

13. Whether court will interfere—Com- 
mittee acting bon& fide.|—-WEINBERGER v, INGLIS‘, 
No. 12, ante. 

14. Re-election an administrative act.] —- The 
duty of the committee with regard to re-electing 
members is an ordinary act of management & 
administration mvolving an exercise of discretion, 
but it is not a judicial or quasi-judicial act, & if 
the committee act) wilh perfect honesty & good 
faith their decision cannot be questioned.— 
WEINBERGER v. INGLIS (No. 2), [1918] 1 Ch. 517 ; 
87 L. J. Ch. 345; 118 L. T. 769; 34 T. L. R. 387 5 
62 Sol. Jo. 450, C. A. affd., [1919] A. C. 606, H. L. 





Srecr. 3.--THE COMMITTEE AND ITS POWERS. 

See Deed of Settlement, 1886, Sect. xii, clause 
95; Stock Exchange Rules, 1911, rr. 6, 19-50. 

15. As to rules & regulations- -Dispensation with 
strict enforcement—Alteration of date for com- 
pletion.|—(1 ‘be Committee of the London Stock 
Exchange has jurisdiction under rule 19 of the 
Rules & Regulations of the Stock [Exchange to pass 
a resolution that the buying in of shares in a secu- 
rity shall be suspended, inasmuch as the rule 
contemplates that the Committee have it in their 
power to alter the datcs when a particular thing 





8 O. R. 705.---CAN. 

f. -——— aught of member to be heard 
before exrpulsion.)]-—-MAHOMED ALI- 
MUDDIN v. STEWART (1020), £. L. 7. 47 
Cale. 623.—IND. 


PART Hi. SECT. 3. 

g. IFhether court may intervene in 
decision of anember of stock exchange 
when rules intra vires.J—-McIVER v. LA 
BouURsE DE COMMEROM DE MONTREAL 
(1888), 17 R. L. O. 8. 696.—CAN. 


are 
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may be done. But the Committee has no juris- 
diction to pass a resolution ‘‘ that when the buying 
in of any security is suspended by order of the 
committee the clause in the rules relating to the 
release of intermediaries shall remain inoperative 
until such suspension is removed,” inasmuch as 
such a resolution amounts to the entire alteration 
of the contract by placing upon the buyer of shares 
the obligation of waiting, possibly for ever, leaving 
to the vendors the right to tender their shares 
when they please. 

(2) Where there is a sale of shares prompt & 
proper delivery is essential—UNIon COoRPN., 
rp. v. CHARRINGTON & Bropricx (1902), 19 
T. L. R. 1293; 8 Com. Cas. 99. 


Annotations :— As to (1) Folld. Benjamin v. Barnett (1903 
19 T. L. R. 5643; Barnard v. Foster, [1915] 114 L. mt o. 


16. -|—Rule 20 of the Rules of 
the London Stock Exchange, which provides that 
the Stock Exchange Committee, on complying 
with certain formalities, ‘‘ may dispense with the 
strict enforcement of any of the rules or regula- 
tions,”’ does not empower the Committee to make 
any rule or regulation altering the date for the 
completion of a contract.—BARNARD v. Foster, 
[1915] 2 K. B. 288; 84 L. J. K. B. 1244; 31 
T. L. R. 307; 21 Com. Cas. 123; on appeal, sub 
nom. FOSTER v. BARNARD, [1016] 2 A. C. 154. 

17. Whether resolution may alter contract 
between partles.}—-UNION CoRPN., Lrp. v. CHAR- 
RINGTON & Broprick, No. 15, ante, 

18. -|--(1) Where a client who is not 
a member of the Stock Mxchanye instructs a broker 
who is a member of the Stock Exchange to pur- 
chase shares for him, & the broker accordingly 
purchases them & receives them from the seller 
within the time allowed by the rules of the Stock 
Exchange & pays for them, although it is the 
broker’s duty to tender the shares to the client 
within a reasonable time, it is no answer to his 
claim for an indemnity for the client to say that 
the shares were not delivered in time, although 
that might be a good ground for a counterclaim. 

(2) Where, under such circumstances, the broker 
tenders to the client a portion only of the total 
number of shares comprised in the contract note, 
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the client is bound to accept delivery of the portion 
so tendered or to indemnify the broker against 
the price he has paid for them, although there is 
no valid tender by the broker of the remainder 
of the shares. 

(3) But where the seller does not tender the 
shares to the broker within the time allowed by 
the rules of the Stock Exchange, & the client 
gives notice to the broker that he will not accept 
delivery after such time has elapsed; if the 
broker does then accept them & pays the seller 
he will not be entitled to be indemnified by the 
client in respect of the sum he has paid for the 
shares. Nor will a resolution of the Stock Ex- 
change that the broker is to pay the jobber for 
the shares when delivered be binding on the 
client or, semble, on the broker, inasmuch as the 
committee cannot by passing a resolution make 
valid a contract which has been broken. 

(4) Whereas the printed rules & regulations of 
the Committee of the Stock Exchange are binding 
on a person who instructs a broker to deal with 
him on the market, he is not bound by a custom, 
as such, not forming part of those printed rules & 
regulations, in the absence of a special contract, 
without evidence, from the course of his dealings 
or other evidence, of his being acquainted with 
such a custom. No custom & certainly not one 
that is unreasonable, is binding upon a person 
merely because he instructs a broker on the 
Stock Exchange to enter into transactions with 
him. With regard to the written rules & regula- 
tions it is different. It is like a notice on any 
other contract. There are the existing rules for 
actual inspection, & if a person does not choose 
to look at them so much the worse for him if it 
turns out he loses by it (KENNEDY, J.).—BEN- 
JAMIN v. BARNETT (1903), 19 T. LL. R. 564; 8 
Com. Cas. 244. 

.tnnotation :—As to (3) Apld. Barnard v. Foster, [1915] 2 

K, B. 283. 





See, generally, Part 1V., Sect. 1, post. 
Re-election.}-—See Nous. 10-14, ante. 
Expulsion.|——-See No. 9, ante. 

Publication of official lists.)—-See Stock Ex- 

change Rules, 1911, rr. 151-158. 


Part IIl.——-Relation between Parties to Stock Exchange 
Transactions. 


Srcor. 1.—IN GENERAL. 

19. London broker & country broker—Authority 
of London broker to exercise discretion— Whether 
Hable for naming country broker as transferee,}|— 
Pitf., through his London broker, sold, on May 11, 
1866, 11 Overend & Gurney shares for the account 
day, on May 15, to P. & co., brokers on the Stock 
Exchange, who had previously, on Apr. 27, been 
instructed by M., deft., a country broker, to pur- 
chase for him 1,000 O. & G. shares for the same 
account day, of which 1,000 shares the 11 shares 
in question formed part. O. & G. having stopped 
payment on May 10, M., deft., who had purchased 
the above 1,000 shares for S., a customer, finding 
that S. wasinsolvent, & could & would pay nothing, 
wrote as follows to his brokers, P. & co., ‘‘ Our 
client cannot mect his engagements as regards 
the 1,000 Overends, & we, unfortunately, cannot 
meet them; therefore we authorise you to do 
whatever you think best’; & at a personal 


interview on the same day M. prohibited P. & co. 
from using or in any way recognising the name of 
S. in the transaction. On the name day, May 14, 
P. & co. accordingly gave to pltf.’s broker the name 
of deft. M. as the ultimate purchaser & transferee, 
which was accepted, & the transfer to him was 
duly prepared & executed. In an action by pltf. 
against deft. upon a contract of indemnity against 
future calls on the said 11 shares :—Held: deft.’s 
letter to P. & co. gave them a general & unlimited 
authority to exercise their discretion in the matter, 
& inasmuch as, if any name were given at all, it 
must be either their own name or that of M., 
they were warranted by the terms of their autho- 
rity in passing the name of deft.—STREET v. 
MorRGAN (1869), 21 L. T. 432. 
Annotations :-—Refd. Davis v. Haycock (1869), L. I. 4 Exch. 

373; Bowring v. Shepherd (1871), L. R. 6 Q. B. 309. 

20. ——— Advice given by London broker — 
Liability for loss due to acting on advice.|— Plitfs., 
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who were London stockbrokers, acted as agents 
for defts., who were country stockbrokers, in the 
purchase of shares which were to be taken up or 
carried over by defts. Shortly thereafter, pltfs. 
strongly advised defts. to sell all the shares as they 
had confidential information that a heavy fall 
in price was likely to take place immediately. 
Defts. without consulting their clients agreed to 
the shares being sold. The shares did not fall 
in price but rose rapidly, & defts. alleged that 
they had to make good for their clients a sum of 
£890 by buying back shares. In an action by 
pltfs. for balance of an account in connection 
with the shares, defts. counterclaimed for damages 
for breach of duty by pltis.:—Held: as defts. 
were under no obligation to sell the shares without 
consulting their clients, the loss resulting from the 
repurchase arose from their own act, & therefore 
that the counterclaim failed. Semble: there was 
no obligation on the part of pltfs. to investigate 
the accuracy of the information imparted to defts. 
as to the likelihood of a fall in the shares.— 
SCHWEDER (P. E.) & Co. v. WAvron & ILEMING- 
wAy (1910), 27 T. L. R. 89. 

21. Brokers & jobbers—Principals towards each 
other.J—-(1) Deft. employed a broker to purchase 
for him certain shares on the Stock Exchange, & 
afterwards directed him to carry over the shares 
to the next account. The broker, in accordance 
with the regulations of the Stockh Mxchange, pur- 
chased the shares in his own name from pltfs., 
who were jobbers on the Stock Exchange, & after- 
wards carried over with them the same shares. 
Deft.’s name was not. disclosed. Before the next 
setthng day the broker was declared a defaultcr 
on the Stock Exchange, & in accordance with the 
rules of that body his contract: with pltfs. was 
closed at a fixed price by the official assignee of 
the Stock Exchange. Pltfs. having ascertained 
that the broker was acting for deft. in this trans- 
action called upon him to take up the shares. 
He declined to accept any responsibility for them ; 
& pltfs., on the settling day, tendered the shares 
to deft., & on Jus refusing to accept them, sold 
them for the best price then obtainable. In an 
action to recover from deft. the difference between 
the price at which the shares had been carmed 
over & that at which they had been sold :—/feld: 
deft. was liable as principal on the contract made 
for him by his broker with pltfs., & the privity 
of contract between pltfs. & deft. was not affected 
by the rules of the Stock Exchange as to the com- 
pulsory closing of the transactions of a defaulting 
broker. 

(2) There is no established usage under which 
the client of a broker on the Stock Jixchange 
who has become a defaulter, & whose transactions 
have been closed at prices fixed by the official 
assignee, can claim the right to close at the price 
so fixed a transaction entered into for him by the 
broker with another member of the Stock 
xchange. 

(3) The transaction between the principal & 
the brokers was on the Stock Exchange, & the 
agreement between them was that the dealings 
should be carried on according to the usages & 
rules of the Stock Exchange. In my opinion, the 
meaning of that is that a client agrees with his 
broker that the dealings between them are to be 
carried on under the rules of the Stock Exchange 
so far as they are applicable to outsiders, & not 
under the rules that are applicable only to the 


domestic forum of the Stock Exchange 
(A. L. Smrru, M.R.). 
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(4) They {brokers & jobbers] are principals 
towards each other (Cotiins, L.J.). 

(5) Admitted that by the usage of the Stock 
Exchange a broker may properly execute the 
instructions of his client as to purchase or sale 
without creating privity of contract, that is to 
say, he might do this without rendering himself 
liable for breach of duty to his client, yet in my 
opinion that does not justify the inference that, 
if the broker does execute the instructions in such 
a form as would at common law create privity of 
contract between the client & the broker, we 
ought to hold, or it ought to be inferred, that 
that privity of contract must be held nevertheless 
not to exist for the purpose of contracts on the 
Stock Kxchange. I do not think that is an in- 
ference which follows or one which we ought to 
draw (RomEk, L.J.). 

(6) It is clear that where a client gives instruc- 
tions to a broker on the Stock Kxchange to carry 
over a contract, say a contract for purchase, as 
in this case, it 1s not the case of merely getting 
further time to continue the old contract; it is 
an instruction that the broker is to effect a new 
contract (RomER, L.J.). 

(7) Undoubtedly to nry mind, when the practice 
on the Stock Exchange is considered & the manner 
in which the dealings in respect of shares are carried 
on there, it is clear that the broker had authority 
to buy the 640 shares from more than one jobber, 
& that if he did so, & it was proved that the shares 
he bought from the different jobbers for his client 
exactly amounted to 610, neither more nor less, 
certainly not more, then there can be no doubt 
that, the broker being authorised to execute the 
instructions of his chent in that way, privity of 
contract would be established in respect of those 
shares as between the different jobbers & the 
chent (RomeEr, L.J.). 

(8) If a usage has been clearly found & laid 
down as the custom in a particular tradc or market, 
so that persons dealing in that trade or market 
contract on the basis of the custom, then the law 
supports that custom im subsequent eases (A. I. 
SmMITi, M.R.).—DLevirr 7. HAMBLET, [1901] 2 
K. B. 58; 701. J. Kk. B. 520; 84 1. T. 6388; 17 
T. L. R. 307; 6 Com. Cas. 79, C. A. 

{nnotations .—.1s to (1) Refd. Ponsolle ». Webber (1907), 
98 La. Lf. 375. As to (2) Refd. Lomas v. Graves, [1901] 
2K. WR. 557. Generally, Refd. Scott & Horton v. God- 
frey, [1901] 2 K. B. 726. 

22. Sale of negotiable instrument -—— Infirmity 
of title—Broker without notice of infirmity— 
Whether holder for value.| —A broker who without 
notice of his principal's infirmity of title enters 
into a contract for the sale of a negotiable instru- 
ment becomes on the subsequent receipt of such 
instrument. a holder for value. & his delivery of 
it to the jobber is not a conversion thereof. 

Qu.: whether the broker, even if he were not 
aw holder for value, would be liable.-—EDELSTEIN 
v. SCHULER & Co., [1902] 2 kK. B. 144; 71 L. J. 


K. B. 572; 87 L. T. 204; 50 W. Rf. 498; 18 
T. T. RR. 597; 46 Sol. Jo. 500; 7 Com. Cas. 
172, 


Annotations :-—Mentd. Webb, Hale v. Alexandria Water Co. 
(1905), 21 3. L. Rk. 572; Clayton v, Lo Ioy, (1911) 2 


K. B. 1031, 

23. -—— - Whether delivery to jobber a 
conversion.|— ISDELSTEIN v. SCHULER & Co., No. 
22, ante. 

Sale of goodwill in broker’s business.] —- See 
TRADE & TRADE UNIONS. 

Money deposited with broker as cover—By 
judgment debtor—Whether attachable by Judgment 
creditor.|—See Execution, Vol. XXI., p. 623, 
No. 2099. 
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SEcT. 2.—BROKER AND CLIENT. 
SuB-sEcT. 1.~—~IN GENERAL. 


24, Fiduciary relation — Agency— Client’s right 
to follow money.]—C., a trustee, employed a 
broker, who had notice of the trust to sell out 
consols & invest the proceeds in railway stock. 
The broker sold the consols for cash, bought 
railway stock to the same amount for the settling 
day, & received the price of the consols in a cheque, 
which he paid into his account at his bankers. 
He stopped payment before the settling day, & 
went into liquidation. ©. claimed so much of the 
broker’s balance at his bankers as was attributable 
to the price of the consols. The registrar dis- 
allowed the claim, holding that the relation between 
broker & customer was similar to that between 
banker & customer, & that, C. was only a general 
creditor : —IZeld; (1) as the price of the consols 
was known by the broker to be trust money, it 
could be followed, & the claim must. therefore be 
allowed; (2) apart from the question of trust, 
the position of a broker is not that of a banker, 
but of an agent into whose hands money is put 
to be applied in a particular way, & money paid to 
him can therefore be followed by the customer.— 
Re STRACHAN, Lue p. COOKE (1876), 4 Ch. DD. 1238; 
46L. J. Bey. 52; 35 TL. T. 649; 41 J.P. 180 25 
W.R. 171, C. A. 


Annotahons , --Generally, Retd. Pearson «, Scott (1878), 9 
Ch. PD. 198; King r. Hutton (1900), 83 L. T. 08. Menta. 
Hirt. v, Birt (1877), 861, 'T, 943; Pe Pollard, Br p. Vickin 
(1878), 8 Ch. J. 3775 Re Smith, Fleming, Jor yy Kelly 
(1879), d& b. J. Bev. 65. Re Hallett’s Estate, Knatch- 
bull ve, Hallett (1883), 13 Ch. VW. 696; He Neck, er p. 
Broad (1884), 32 W. OR. 9123 Marten ». Rocke, Mvton 
(1885), 53 Le. 946; He Hallett, Jr y. ‘Trustee (1894), 
707 TT. 3615 Wilson's & Furness-Leyland Line v. British 
& Continental Shipping Co. (1907), 23 T. LL. R. 397 
Sinclair e. Brongeham, |1914] A. C. 398 , Banque Belge v. 
HMambrouck, (1921) 1K. B. 321. 

25. —--~ -~  ~-~.;-- he whole fund here con- 
sists of money not borrowed by deft. [the broker] 
from his chents, but received by him as agent 
for them, & therefore for the present purpose 
may be treated as trust ‘money (LORD TLAts- 
BURY, (.).— HANncocn v. Smiry (1859), 4] Ch. D. 
156; 58 LJ. Ch. 725; 61 L. LT. 6415 5 TLR. 
459, C. A, 

Annotations —Reld. Ite Wreford, Carmichael v,_ Rudkin 
(1897), 13 0. f. R153. Mentd. ve Stenning, Wood vr. 
Stenning, (1895) 2 Ch, 433; Wilsou’s & lFurness- Leyland 
Line », Britash & Continental Shipping Co. (1907), 23 
TL. Ro 397. 

-——--- Prineipal’s right to follow property 
generally.!— See Auency, Vol. I., pp. 562-566, 
Nos. 2004-2119; Monry & Monty-LENDING, 
Vol. NXXYV., pp. 167, 168, Nos. 2-10. 

26. - --- Purchase by agent of principal’s pro- 
perty.}~—-A broker or agent being employed by a 
customer to sell foreign stock on a day spccilied 
by him in a Jetter of instructions, purchased the 
stock in the name of his partners, a firm in Paris, 
at the market price of the day. Being also 
employed to purchase foreign stock & bonds for 
his customers, according to his, the agent's, 
recommendation, he transmitted accounts of the 
transactions to his employer, with broket's notes, 
ete., as if he had purchased the stock of third 
persons. In fact, no stock or bonds were pur- 
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h, Right of broher to deal on his 
oun behalf-—Duty to account to client 
for profits.)—A_ clicnt instructed a 
sharebroker to buy a certain number 
of shares In a co & “ carry at & per 
eent.” 1--Tield s the shurebroher Was 
not. entitled to deal on his own behalf 
with the shares bought in pursuance 
of such instructions, & was bound to 
account to his cllent fur any profits 


YLLEY (1925). 
NS. WW. W 
291.—AUS. 


Ho.LpING 
484,—CAN 


made by such dealing.—THORNLEY %. 
36 CG. OL. R. 1s 
W. ON. 70; 31 Argus L. R. 


k. Right of brokers to 
shares of customer —Shares hypothecated 
Jor greater sum than customers owed 
brokers.) —- CONMEE 
Co, & Ames & Co 
(1907), 88 3.C. Nl. GUL; 270 LL. T. 
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chased; no transfers were made; no broker’s 
notes passed, but the sales were nominal of stock 
& bonds remaining in the hands of the agent & 
his partners, & not set apart nor appropriated 
to the customer. In order to effect these pur- 
chases, loans of money were made by the agent to 
the customer, upon agreement that the stock & 
bonds should remain as a deposit in the hands of 
the agent, to secure the repayment of money 
advanced. 

The stock & bonds were afterwards sold at a loss 
under the advice of the agent. 

In 1819 an account of these transactions were 
rendered, & settled between the customer & the 
agent, & great loss having been incurred upon the 
transactions, a large balance was paid by the 
customer to the agent. 

Upon bill filed in 1824, all the transactions were 
set aside, & an account decreed against the agent.— 
RoruscHILp v. BROOKMAN (1831), 5 Bli. N.S. 165 ; 
2 Dow. & Cl. 188; 5 KB. RR. 273, 0. L.; affg. 8. 6. 
sub nom. HROOKMAN v. ROTHSCHILD (1829), 3 
Sim. 153. 

—Apld. Maturin v. Trediunich (1863), 2 New 

Rep. 614 Consd. Waddell r. Blockey ae 4Q, B.D, 

678. Apld. King Viall & Benson v. Howell tO), 27 

T. LL. Ro1143) Armstrong rv. Jackson, [1917] 2 K. B. 822. 

Refd. Bank of Bengal v. Macleod (1819), 5 Muo, Ind, App. 1; 

Tetlev vc Shand (1871), 25 L. T. 6583; Kobinsen v. Mollett 

(1875), L. Ro. 7 H L. 802: Re Cape Breton Co. (1884), 

26Ch. D. 228, Ladywell Minioyg Co +, Brookes, Ladywell 

Mining Co v Huygons (1887), 35 Ch 0. 400; Guy 

vy. Churchili & Sint (1889), 60 LT. 740; Johuson +r, 

Kearley, (1908) 2K. 1B. ot4d, Kurdblirz vt. Lambert (1913), 

On L. 1 565, Christoforides v, Torry, [1924] AC. 566. 

Mentd, Grand Junction Canal Co. v. Dimes (1850), 2 H. & 

27. - '-— KRSKINE, & Co. vu. 
SACHS, No. 154, post. 

-—-- Duty to account for profit.J|- Sce Nos. 125, 
148, 154, 184, 193, post. ; 

——~ Deposit of client’s securities with bank.|—- 
Sce BANKERS & BANKING, Vol. IIL, pp. 271-274, 
Nos. 841-855. 

-- --~ Payment of client’s money into bank current 
account—-Notice—Retention against overdraft.|— 
See BANKERS & BANKING, Vol. III., p. 183, No. 
380. 

28. What constitutes agency—Client sending 
money for purchase of specific shares—Fraudulent 
conversion by broker.|-—C., a stockbroker, bad 
been in the habit of purchasing bonds for Mrs. 8., 
& one day wrote to her that he has some Japanese 
bonds offered in a lot, & had secured them for 
her, & inclosing a contract note for £336. Mrs, 8., 
in reply, said she was quite satisfied that he had 
brought them for her, & inclosed cheque for £326 
in payment. C. had not in fact bought the bonds, 
but had mercly agreed to buy them from a jobber, 
but never bought them :—Held: the sending of 
the money by Mrs. S. constituted C. an agent 
tv apply the money for a specific purpose, & ©, 
was rightly convicted under Larceny Act, 1861 
(c. 96), s. 75.—R. v. Crristian (1873), L. R. 2 
(.0.R. 94; 481. 5.M.C.1; 297. T. 654 5 88 
J.P.133 3 22 W.R.132 ; 12 Cox, C. C. 502, 0. C.K. 
Annotation :-—Mentd. BR. v. Brownlow (1878), 43 J. 1. 92. 

29. -.|—-On Nov. 2, 1885, W. by 
Ietter instructed the prisoner a stockbroker, to buy 


OXENFORD 





.}—A broker who carries 
42 coven OW Margin for a customer has 
a right to pledge it for his own pur- 
oseg to the extent of the amount 

h upothecate G haus advanced . if the broker 
pledges such stock as security for an 

amount greater than his advances, 
whereby cn makea no profit & the 
client suffers no loss, he is not Hable 
as for a conversion pe that on 
demand of his client he dclivera to the 





v. SECURITIES 
(Ont.) 
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Sect. 2.—Broker and client: Sub-sects. 1 & 2, A., B. 
& C.; sub-sect. 3, A. & B.] 


for him on the following day certain stock at 90, 
to hold for a rise, the time to close to be left open, 
& inclosed a cheque for £21 5s. for cover & com- 
mission.’’ On Nov. 3, the stock specified was at 
91}, & the prisoner paid the cheque into his bank 
without purchasing, & subsequently spent the 
money for his own use, the balance standing to 
his credit at his bankers on Nov. 14 being only 
£8. Upon a case reserved at the trial of an indict- 
ment under Larceny Act, 1861 (c. 96), 8. 75, 
which charged the prisoner for that he having 
been intrusted as a broker & agent with a security 
for the payment of money, with a direction in 
writing to apply it for a specific purpose, in vio- 
lation of good faith, & contrary to the terms of 
such direction converted to his own use such 
security :—Held: the prisoner was merely the 
agent of W. to hold & apply the moncy for which 
the cheque was sent for a specific purpose, & he 
was rightly convicted under the circumstances 
of having converted the cheque to his own use, as 
charged in the indictment.—-R. v. CRONMIRE (1886), 
54 1. T. 680; 51 J.P. 104; 2T. L. R. 464; 16 
Cox, C. C. 42, C. C. R. 

380. Position of broker not that of banker.|— 

STRACHAN, He p. COOKF, No. 24, ante. 


SUB-sSrEcT. 2.—AUTHORITY OF BROKER. 
A. In General. 

Authority of agents generally.|—See AGENCY. 
Vol. I., pp. 295-887. 

31. Implied authority—To do everything neces- 
sary for completion of bargain.|—-One who employs 
a broker to buy railway shares for him, impliedly 
authorises him to do all that is needful to complete 
the bargain. A. employed B., a broker & member 
of the Stock Exchange, to buy shares for him. 
At the time of the purchase, a call had been made, 
but was not then payable. The seller having 
paid the call, in order to enahle her to make a 
transfer of the shares, B., who, by the rules of the 
Stock Exchange, was personally responsible for it, 
paidthe money :—Held: B.wasentiled to recover 
from A. the sum so paid, as moncy paid to his use. 
—BAYLEY v. WILKINS (1819), 7 C. B. 886; 18 
L. J.C. P. 273; 138 L. T. O. 8. 234; 13 Jur. 883; 
137 FE. R. 351. 

Annotation :—-Refd. Sweeting « Pearce (1861), 9 C. B. N.S. 

oe . 


32. —---- To sell shares—-On client failing to 
supply funds.|—In an action by stockbrokers 
against their principal to recover the balance of 
their account in respect of sales & purchascs 
of shares for private speculations on his account :-— 
Held: deft. in giving authority to pltfs. to do 
business on the Stock Exchange must be taken 
in the absence of evidence to the contrary to have 
employed them on the terms of the Stock Exchange 


latter the number of shares ordered 
& which hoe has been carrying for 
him. — CLARKE v. BAILLIE (Ont.) 
(1911), 45 &. C. R. 50.—CAN. 

m. Necessity for broker to divulge 
has acting for both vendor & purchaser. | 
—M'PDnvirr ve. CONNOLLY (1885), 15 
L. Rt. Ir. 500.—IR. 


PART III. SETS SUB-SECT. 2. 


mission .—-Held : 
authority, & 


SaAMPER v. HADE (1889), 10 N.S. W, 
L. RR. (L.) 270; 6N.S. W. W.N, 77.— 


n. Authority to sell —~ Revocaltion— ° 
Misrepresintation by broker. ;}—A broker, — to 
employed by his primctpal to pur- 
chase certain shares in a mining co., 
informed him, contrary to the fact, 


likely te go up.”’ 
that he had purchased such shares In y to go up 


accordance with his instructions. He 
did not buy till 2 days later, & he then 
purchased for forward delivery. 
action by the broker to recover com- 
the representation 


.  -  ) A. autborised his 
sell certaiu stock on the follow- 
ing day at the highest market price 
“if the amarket. was languid, 
The broker sold at 
& premium of 172. 


Stock Excuanar. 


& therefore, to have authorised the sale of his 
shares on failure to supply them with the requisite 
funds.—ForGET v. BAXTER, [1900] A. C. 467; 69 
L.J.P.C0.101; 82 L. T. 610, P. C. 

To act in accordance with rules of Stock 
Exchange.]|—See Part IV., Sect. 1, sub-sect. 1, 





ost. 

38. Liability for exceeding authority.|—-Shortly 
after the appointment of a new trustee in place 
of a rctiring trustee of a sum of War Stock inscribed 
in the names of the old trustees, the retiring trustee 
with the advice of her own independent solrs. 
joined with her two co-trustees, one of whom was 
a solr. acting for the trust, in executing a joint 
power of attorney authorising named brokers to 
sel] & transfer all or any part of the stock & to 
receive the consideration money. 

This sale & transfer power was signed in lieu 
of an ordinary transfer power in order that certain 
trust costs might be raised & paid before the fund 
was transferred to the new & continuing trustee. 

The power of attorney was, with the solrs.’ 
approval, handed to the solr.-trustee, who lodged 
it with the brokers. By his instructions they sold 
the whole fund, &, without any authority from the 
retiring trustee, handed him the proceeds in cash 
& bearer bonds, which he forthwith misappro- 
priated. 

Qu.: whether the brokers were responsible for 
exceeding their authority under the power.— 
Re Munton, MunTON v. WEsT, [1927] 1 Ch. 262 ; 
956 L. J. Ch. 1513 1386 L. T. 661, C. A. 

Pledging securities of client—-For advances to 
broker.|--Sec BANKERS, Vol. Ll., pp. 271-273, 
Nos, 844-853. 

- ~~ Deposit as agent—Notice to bank.]—Sce 
BANKERS, Vol. III., p. 286, No. S54. 

Warranty of authority — Breach.} --- Ste, 
generally, AGENCY, Vol. T., pp. 657-667, Nos. 
2748-2805. 

Authority to act in accordance with rules & 
customs of Stock Exchange.]|--See Part IV., Sect. 
1, post. 

Broker acting without authority-—Right to in- 
demnity.]—-Sec Sub-sect. 4, A. (d), post. 


B. Duration of Authority. 

34. Authority to sell—Ceases at end of current 
account.|—LAwrorp & Co. v. HARRIS (1896), 12 
T. LL. R. 275. 

Authority to carry over.]—Sce Nos. 36, 37, post. 





C. Authority to Carry Over. 

35. When implied-—--Knowledge of client—-Autho- 
rity not revoked.|—CAMPBELL & Co. v. BRASS 
(1891), 7T. L. R. 612. 

36. How determined —- Client’s death.] — 
PHitaips v. JONES (1888), 4 T. I. RR. 401. 
erie cieestrs -—Apld. Ze Overweg, Haas v. Durant, [1900] 

37. - --~ ~—— Broker entitled to sell immediately.| 

A stockbroker on the death of his client has 


subject to his principal’s approval, & 
advised his principal of this, but before 
receiving an answer he cancelled the 
bargain & sold to the purchaser at a 
premium of 20s, Tho stock rising in 


Jn an 


that he had bought put an end to his price immediately afterwurds. A. 
the principal was not refused to implemont the salo hy 

bound by the subsequent purchase — delivery of the scrip:—Held: the 
mandate to the broker was not ex- 


hausted by the first conditional sale, 
& as the second sale was made at 
about the bighest market price of the 
day, A. was bound to have I[mple- 
mented {it by delivery of the stock,—— 
DicKBON v. HENDERAON (1849), 12 
Dun. ni of Sess.) 306; 22 Sc. Jur. 


share 57. 


broker 


& not 


Gd. per 
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no authority, express or implied, to carry over 
shares purchased for his client to the next settling 
day, but should close the account. 

(2) A carrying over or a continuation on the 
Stock Exchange is in form & in law both a sale 
& re-purchase, or a purchase & re-sale, as the case 
may be, & therefore if a broker, when under an 
obligation to close an account by selling his 
client’s shares, prefers to carry over, he does so 
at his own risk, & is not entitled as against his 
client to treat the continuation as one transaction, 
but is responsible to his client as if there had heen 
an immediate sale at the price named.—le 
OVERWEG, Haas v. Durant, [1900] 1 Ch. 209; 
69 L. J Ch. 255; 81. 1.776; 16 T. L. 1. 70. 

88. Rights of broker—To recover differences.]— 
CAMPBELL & Co, v. Brass (1891), 7 T. L. R. 612. 

39 -~---- No consideration for agreement to 
carry ONC OOLeT ON v. BAINES, [1876] W. N. 
74; Bitt. Prac. Cas. 185; 2 Char. Cham. Cas. 21. 

40. Liability of broker—Carrying over when 
duty to close account.]—Re OvERWEG, HAAS v. 
Durant, No. 37, ante. 

Continuation, generally.|—See Part IV., Sect 
3, post. 





SUB-sECT. 3.—DUuTIES OF BROKER. 
A. In General. 

41. Observance of usage—-Sale of stock on credit 
-~No special authority.|— An agent employed 
generally to do any act, is authorised to do it only 
in the usual way of business. Therefore as stock 
is sold usually for ready money only, a broker 
employed to sell stock cannot sell 1f upon a credit. 
without a special authority, although acting bond 
fide, & with a view to the benefit of his principal. 
—WILTSHIRE ». Sims (1808), 1 Camp. 258; 170 
li. R. 949, N. P. 

--—~ Usages of Stock Exchange generally.|- 
Sec Part 1V., post, 

42. Acceptance of order---Whether duty to pro- 
cure securities absolute.|——A sharebroker employed 
to purchase shares or serip of a railway co., does 
not thereby uudertake to procure them absolutely 
& at all events, but. only to use due & reasonable 
diligence to endeavour to do so. 

A. employed B., a sharebroker at M., & lodged 
money in his hands, to procure for him fifty 
shares in a certain railway co. L., without dis- 
closing the name of Ins principal, entered into a 
contract with II., another sharebroker, to purchase 
them for him. According to the usage of the 
Stock Machange at M., there are two “ settling 
days” jn each month, on which all transactions 
between brokers, & between them & ther prin- 
cipals, are to be settled, although in some instances 
settlement is not. enforced by brokers on the pre- 
scribed days. JT. did not perform his contract 
with B. by the next settling day; & B. having, 
after that day, refused to return A. his money : 
—Held: A. was entitled to recover it back from 
B. in an action for money had & received. - 
FLETCHER v. MARSHALL (1846), 15 M. & W. 755; 


PART III. lala SUB-SECT. 3. 


ay Obligation of broker to communi- 
facts ta customer.}-—Where a stock 
broker sels shares on his own ac- 
count & not jin the ordinary course 
of business to a customer with whom 
be has had previous dealings as a 
broker, & who may therefore rely on 
his judgment, it is bis duty to com- 
municate the fact to the purchaser.—- 
SAWYER v. GRay (1872), 9 N.S. R. 
(3 G. & O.) 77.—-CAN. 


13.—IR. 


had been issued, 
at this stage 


PART III. aaeeet o SUB-SECT. 3. 


50 i. Question of fact }—LIsNDERSON 
& Boau v. MARTIN (1912), 46 TL. T. 


50 ii. -——.]-- The 
published of a co, 
constituted for the formation of a rait- 
way : applications were made for shures, 
& jetters allotting shares to appets. 
While the co. was 
& before the exccution 
of the parilamentary contract or 
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ed & Can. Cas. 340; 10 Jur. 528; 153 H.R. 
Annotation :—Refd. Ellis v. Pond (1897), 67 L. J. Q. B. 345. 

43. Purchase for client—No duty to resell.J— 
THACKER v. Harpy, No. 432, post. 

44. No duty to carry over.]—(1) In an 
action for breach of duty in not selling shares H., 
an outside stockbroker, consented to judgment 
against him. A bkpcy. petition founded on the 
failure to satisfy this judgment was presented 
against H. but the registrar found that the trans- 
action was a gambling transaction, that the 
Judgment was founded on an illegal contract, & 
he refused to make a receiving order :—Held: 
on the facts the contract was not one of gaming & 
wagering 

(2) The broker was not obliged to carry over, 
but if he did not intend to do so he must give 
notice. Here the order was sent to carry over 
& no notice was given (Lory Esuer, M.3.).— 
Te oe Exe p. PADDON (1893), 9 TY. L. R. 166, 





45, ——  -~-- JJ--CULLUM v. HopbdeEs, No. 162, 
post. 
46. -—--- Duty to tender shares within reasonable 


tlme.|—- BENJAMIN «. BARNEr?r, No. 18, ante. 

47. Sale for client—-Shares in possession of 
client’s bank-—-Duty to pay proceeds to bank 
directly.|—Where a stockbroker who is a member 
of the London Stock Mxchange has sold shares 
for a chent, & the shares are in the possession of 
the client’s bank. there is no duty upon the broker 
himself to pay the bank the pnce at which the 
shares have been sold against delivery by the 
bank of the shares: nor is he under any obliga- 
tion to ask the yobber who has bought the shares 
to make the payment for them direct to the bank. 
—--FIAWKINS v. PEARSE (1903), 9 Com. Cas, 87. 

48, --- - —-~ No duty to require payment to 
bank by jobber.]|—UAwkins v. Pearse, No. 47, 
ante, 

49. Duty not to transact speculative business on 
behalf of clerk—-Without knowledge of employers— 
Rule of Stock Exchange—Whether client has cause 
of action for breach of duty.|—VAN DIGGELEN v. 
ConEN, LAMING & Co. (1910), Zimes, Oct. 21. 


B. Obedience to Instructions. 


50. Question of fact.]|—Declaration in assump- 
sit alleged that pltf. employed deft. to act as his 
agent & broker in & about the buying & selling 
divers shares in divers railway cos., & that deft. 
then promised to use due care & diligence in the 
business, & to obey the lawful & reasonable orders 
& directions of plif. in regard to the buying & 
selling such shares, etc. It then alleged that 
deft. had in his possession & charge divers shares 
in certain railway cos., subject to the order & 
direction of pltf, as to the sale & disposition 
thereof & to the promise of deft. in that behalf ; 
that pltf. had subseguently ordered deft. to sell 
the shares in one of those cos.; & charged, as a 
breach, the disobedience of that order. Deft. 
pleaded the general issue, & traversed the allega- 


subscriber’s agreement, @ party in- 
structed a broker to buy for himn ** forty 
shares? of the railway stock. The 
broker bought from an allottee a letter 
of allotment of forty shares, which he 
tendered to his constituent :—Held : 
the broker had acted in terms of his 
instructions, & had procured that 
which at the time was sold in the 
inarket as ‘‘ shares,’ or as giving a 
{itle to “ shares ”’ of this railway, & 
therefore he was entitied to recover 
the price from his constituent.— WILK 
(Ok WILKSIE) & BROWN v. MICHIE 


prospectus was 
proposed to be 
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& (b) 4. & v.]j 

tion of his having in his possession or charge as 

agent or broker of pltf., the shares mentioned in 

the declaration, subject to the order or direction 
of pltf., etc. It appeared in evidence, that, on 

September 80, 1845, deft. had been introduced 

to plitf. to act as his broker, who immediately 

gave him a written order to purchase shares in 
five different railway cos., & that deft. on the same 
day sent five advice notes of his having purchased 
them for Oct. 15, the next settling day at the 
Stock Exchange. On Oct. 6 pltf. ordered deft. 
to seli the shares in the co. mentioned in the 
declaration, who, however, took on himsclf the 
responsibility of deferring it until the market 
should rise. On Oct. 18 deft. delivered an account 
current, in which he debited pltf. with the shares 
in this co. as having been bought on Sept. 30 & 
sold on Oct. 18. No money had ever passed 
between the parties, & deft. had not the shares 
in his possession until some time after rendering 
the account current :—J/eld: (1) there was 
evidence from which the jury might infer the 
contract) as stated in the declaration: (2) the 
second issue was not proved.—MARSDEN vt. NEW- 

MARCH (1846), 10 Jur. 759. 

51. .|—ASTON v. KELSEY, No. 95, post. 

52. --—~ Whether proper securities bought.|—- 
Deft., a sharebroker, bought for pltf. scrip certi- 
ficates, which were sold in the share market, at. 
a premium, as ‘*f Kentish Coast Railway serip,”’ 
& were signed by the secretary of the railway co. 
The genuineness of this scrip was afterwards 
denied by the directors, who alleged that it was 
issued by the secretary without authority. In an 
action to recover back fiom deft. the price paid 
to him by pltf. for this scrip, & for his commission, 
on the ground of its not bemmg genume: - ffeld: 
the proper question for the jury was, whether 
what deft. intended to buy was that which was 
sold in the market as Kentish Coast Railway 
scrip.— LAMERT «. Elearo (1816), 15 M. & W. 
486; 4 Ry. & Can. Cas. 3020 7 TT. O. S. 186; 
10 Jur. 481; 153 ib. RR. O11 oh nom. LAMBERT 
ve Heatu, 15 L. J. Ex. 297 subsequent procecd- 
ings, 8 1. T. O. S. 279. 

Annotations :--Distd. Westropp r. Solomon (1849), 8 CB. 
345, Mentd. Aiken v. Short (1856), 1 Hl. & oN. 210° 
Nicholson v. lticketts (1860), 2 I. & HK. 497, Josling v. 
Kingsford (1863), 13 C. B. N.S. 447. 

53. —--—- .|—B. instructed ©., a share- 
broker, to purchase for him ten shares in the 
D. bank. The shares in this bank were £50 shares, 
on which £25 were paid; but pltf.’s manager 
admitted that, after the order was given to pur- 
chase, he had said that they were £25 shares, & 
deft. stated that it was upon the understanding 
that the shares were £25 that he had been induced 
to purchase ten shares instead of five. After the 
order was given the bank failed, & deft. repudiated 
the contract. 

The jury found a verdict. for pltfs., the judge 
directing them that the question was whether 
the authority to buy the shares was coupled with 
a condition to buy £25 shares if they could be 
got, or to buy so many shares if they were £25 
shares. 

They who direct brokers to buy shares are 
bound by the rules of the Stock Exchange, under 








(1859), 71 Dunl (Ct. of Segs.) 11315 21 
Se. Jur. 436.—SCOT. 
ei poe A 5 obcy  instructiona— 
4vaorviwty in tort.|~—SMITH ov. FORBES 
(1882), 32 C. Y. 571.—CAN. 

r. ~~ - Alleged conversion of 


24 0. 





mening sharces, |—~LONG t. SMILEY (1913), done :—ZLfeld : 
W. 1. 826; 4 0, ; 
12 D. L. R. 61.—CAN. 


t. -.}—On Oct. 14 a broker was 
authorised to buy shares, which he, 
on Oct. 15, intimated that he had 
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which brokers are liable to each other & their 
employers to themselves.—MoRRICE v. HUNTER 
(1866), 14 L. T. 897, N. P. 

54, Purchase of letters of allotment— 
Whether execution of order to buy ‘‘ shares.’’|-— 
Deft. gave pltf., a broker on the Stock Exchange, 
an order to purchase for him fifty shares in a 
foreign railway co. At that time no shares of 
the co. were in the market, the foreign govt. not 
having yet authorised its establishment; but 
letters of allotment for shares were then, according 
to the evidence of persons on the Stock Exchange, 
commonly bought & sold m the market as shares. 
PItf. bought for deft. a letter of allotment for fifty 
shares :—Held: a jury might well find that this 
was a good execution of the order.—MITCHELL v. 
NEWHALL (1846), 15 M. & W. 308; 4 Ry. & Can. 
Cas. 300; 15 L. J. Ex. 202; 7L. T. O.S. 88; 10 
Jur. 818; 153 EF. R. 867. 

55. Whether broker acts as principal or 
agent—London broker acting for country broker.]—- 
BLAKER v* HAwEs & Brown, No. 171, post. 

56. Failure to obey instructions—-Liabllity in tort 
—-Whether bankruptcy bars action.|—-Bkptcy. & 
certificate are no bar to an action in tort against. 
a broker for selling out. pltf.’s stock contrary to 
orders. —PARKER v. CROLE (1828), 5 Bing. 63 ; 
2 Moo. & P. 150; 61. J. O. S. CO. P. 229; 180 
E. R. 9838. 

57. ——— Purchase at market price plus arbitrary 
addition—Right of indemnity against client.]— 
JOHNSON v. Kearny, No. 125. post. 











Cc. The Contract. 
(a) In General. 


58. Purchase of shares—No absolute undertaking 
to use reasonable diligence.}—FLETCHER v. MAn- 
SHALL, No. 42, ante. 

59. Contract binding in honour only—Client 
authorising making of such contract.|---Deft. 
employed pltfs., who were stockbrokers on the 
Stock Exchange, to buy shares in a joint stock 
banking co. He had on many previous occasions 
employed pltfs. to buy similar shares, & on none 
of those occasions did the contract or advice 
note forwarded to him specify the distinguishing 
numbers of the shares purchased. Pltfs. pur- 
chased the shares from a jobber on the Stock 
Iixchange in the usual way, & forwarded to deft. 
a contract note in the usual form, stating that the 
contract was made subject to the rules & regula- 
tions of the Stock Exchange. The contract was 
not made with reference to any distinguishing 
numbers of the shares, nor did the contract note 
specify any numbers. It is not the practice 
on the Stock I.xchange to specify the numbers of 
the shares in dealing in bank shares. Deft. before 
the settling-day wrote to pltfs. repudiating the 
contract, on the ground that the numbers of the 
shares were not specified pursuant to J.cemans 
Act, 1857 (c. 29), s. 1. Notwithstanding such 
repudiation, pltfs. completed the contract & paid 
forthe shares. By the rules of the Stock Exchange 
the committee only recognise the members of 
the Stock Iixchange as the parties to contracts, 
& if a member does not carry out a contract he 
may be declared a defaulter & expelled from the 
Stock Exchange, & ‘no application, which has 
for its object to annul any bargain on the Stock 


his cunstituent was 

not bound to take shares bought after - 

wards by the broker on Nov. 6.— 

BLAoK v. CULLEN (1853), 15 Dunl. 
Ct. of Sess.) 646; 25 Se. Jur. 387; 
Stuart, 370.—SCOT. 


W. N. 1452; 
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Exchange, shall be entertained by the committee 
unless upon an allegation of fraud or wilful mis- 
representation.”’ Pltfs. sued deft. to recover the 
price of the shares paid by them :—Hceld: pltfs. 
were entitled to recover. 

They [the plaintilfs] receive a notice from deft. 
that he chooses to rely upon what has been re- 
ferred to as Leeman’s Act. ... The eflect 1s that 
such a contract would be binding in honour only 
& would not be enforceable by action in a Ct. of 
Law. Did the deft. authorise such a contract to 
be entered into. I am clearly of opimion that he 
did (MATTHEW, J.).--SitYMoUR v. Briar (1885), 
14 Q. B. D. 460; 51 1. 3. Q. B. 347; 1 T. LR. 
236. 

St alee :—Distd. Porry v. Barnett (1885), 15 Q. B. D. 


Eee mea North v. Walthamstow U. UD. C. (1898), 62 
. RP. 836. 


60. Order to apply for shares—-Duty to forward 
money to company—-& not to promoters—-Liability 
to refund money to. client.|—LEVESON-GOWER 
(LADY) v. May (1801), 7 T. 1. R. 696. 

Duty to make binding contract—NIllegal trans- 
actions.|—See Part. VIIL., Sect. 1, post. 


(b) Establishment of Privity. 
i. In General. 


61. Contract made in name of broker—Whether 
bar to privity.j|-—A party who instructed a broker 
to buy shares for him, held Hable to the party from 
whom the broker bought the shares, though the 
several contracts were made with the broker by 
name; & though, when applied to for his principal, 
he gave another name, as well as that of deft.--- 
ASSER v. WALKER (1846), 7 L. TP. OS. 81. 

62. Disclosure of principals other than parties 
concerned.|—-Assir v. WALKER, No. 61, ante. 

63. Effect of custom.]-—Scorr & ITorron v. 
Goprriy, No. 69, post. 

64, --- -- Privity arising at common law.| — 
Levirt v. TYAMBLET, No. 21, ante. 

65. Privity between jobber & broker’s customer. | 
—ANDERSON & Co. v. BEARD. No. 387, post. 


ii. Lumping and Dividing Orders. 

66. Lumping orders—Whether privity estab- 
lished—Order to buy & sell—Differences to be 
paid.|— Where a person desiring to speculate on 
the Stock Exchange has instructed a broker to 
buy & sell stocks for him with the intention that 
he should only receive or pay ‘“‘ differences,’ & 
has authorised the broker to pay any losses for 
him, the broker is enfitled to recover any sums 
which he has so paid for the principal, even though 
he has not entered into separate contracts on his 
behalf, but has appropriated to him parts of 
larger amounts of stock which he, the broker, has 
bought as a principal with the view of dividing 
them among different clients for whom he has 
been instructed to buy.—Re Roaers, Hx p. 
Rogers (1880), 15 Ch. Pp. 207; 48 L. T. 163; 
20 W. R. 29, C. A. 

Annotations :—Mentd. Re Kvans, Zr p. vans (1883), 50 

ay 158; ste Johnson, ex p. Johnson (1883), 25 Ch, D. 


67. ---.|-—(1) Deft. employed a 
firm of brokers on the Stock Exchange to purchase 
for him shares in a certain undertaking, & in- 
structed them to ‘* carry over ” 210 of these shares 
to the next account. The brokers, having orders 


PART III. SECT. 2, SUB-SECT. 3. 
—--C. (b) i. 





a. IEemployce of known broker signing 
bought & sold notes—Grounds _ for 
belief that employee agent of broker—ILaa- 
bility of broker on false bought d> sold 


established,|-—— A 
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from other clients for shares in the same under- 
taking, purchased by a single contract in their 
own name 360 of these shares for the next account 
from pltfs. who were jobbers on the Stock Ex- 
change, & they apportioned in their books 210 
of these shares to deft. Before the next settling 
day the brokers were declared defaulters on the 
Stock Exchange, & in accordance with the rules 
of that body, their transaction, with pltfs. was 
closed by the official assignee, the price of the shares 
being fixed at the price then current, Pltfs., 
having ascertained that the brokers were acting 
for deft. as regarded the 210 shares, tendered those 
shares to him, & on his refusal to take them, sold 
them on the settling day & claimed from deft. 
the difference between the contract price & the 
sellng price:—Held: since the brokers had 
lumped deft.’s order with the orders of other 
clients, & had contracted in a single transaction 
with pltfs. for the purchase of a larger number 
of shares than they were authorised to purchase 
for deft., no such contractual relation existed 
between pltfs. & deft. as would support the, 
action, 

(2) The object of the proceeding under this 
rule [rule 177] of the Stock Exchange, as I under- 
stand it, is what may properly be termed a 
domestic object. The purpose is to adjust the 
accounts of the members of the Stock Exchange 
inter se, dropping the defaulter, by reason of his 
default, out of the bargains in which he has been 
one of the contracting parties. The method 
employed is the creation of a fund in the hands of 
the official assignee. This fund is formed by the 
payment to him by members of the Stock Ex- 
change of the difference in value of the stocks or 
shares in which they have dealt with the defaulter 
as determined by the prices fixed by the official 
assignee at the time of the default, when the 
change in price of any of such stocks or shares 
is against such members; & out of the fund 
members are entitled to claim payment for any 
such differences when in their favour. The 
defaulter does not by reason of his default acquire 
any right or claim to differences or damages in 
respect of differences in his favour between the 
contract price & the closing price, nor can he make 
any claim for himself to the moneys which are 
paid in respect of such differences to the official 
assignee by the members from whom such differ- 
ences are duc. What is effected is an artificial 
settlement of the defaulter’s dealings with his 
fellow members, after which he & they are pre- 
cluded inter se from claiming from each other the 
performance, or moneys in respect of the non- 
performance, of any contracts of purchase or sale 
which were existent & open at the time of the 
default. But the settlement is essentially a 
domestic settlement. According to the practice 
of the Stock Exchange the defaulting broker’s 
client, if he is not himsclf in default to the broker, 
has the right either to have the transaction carried 
through between himself & the jobber with whom 
the broker has contracted in respect of shares in 
which he is interested, or to accept the assignee’s 
closing, or to transfer the account in respect of 
his shares to another broker for the purpose 
of carrying out the bargain through him 
(KENNEDY, J.).—BECKUUSON & QG1BBS v. Ham- 


& therefore can cluim neither indem- 
nity nor commission in respect of such 
urchase.—KERSING & WRIGHT v. 
os (1906), 25 N. Z. L. I. 914, 


2, SUB-SECT. 3. 


roker N 
—---— —--— J—MAFFRTT v, STEWART 


c. 
note, }—-- BOLTON v. MACDOUGALL (1911), panera in one purchase does not (1887), 14 KR, ca of Sess.) 506; 24 


Q. RK, 20 K. B. 544.—CAN, 


jind any one of them to the contract, 


Sc. L. R. 402.--SCOT 
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BLET, [1900] 2 Q. B. 18; 69 L. J. Q. B. 431; 82 

lL. T. 459; 16 'T. L. R. 278; 5 Com. Cas. 217; 

affd., [1901] 2 K. B. 73; 70 L. J. K. B. 600; 84 

L. T. 617; 49 W. R. 481; 17 T. LL. R. 429; 45 

Sol. Jo. 447, C. A. 

Annotations :—As to (1) Apld. Anderson v. Beard, [1900] 
2Q. B. 260. Consd. Culluin ». Hodges (1900), 17 ‘T. L. R. 
21. Dbtd. Scott & Horton v. Godfrey, [1901] 2 K. B. 726. 
Refd. Levitt v. Mamblet, [1901] 2 K. B. 53. 


68. -- ~~ Some shares purchased for 
broker himself.|——May & Ilarr v. ANGELI (1898), 
14 T. L. R. 551, H. L. 


Annotations :—Expld. Beckhusson & Gibbs v. Hamblet, 
, oe 18. Consd, Ze Woodd, Hx p. King (1900), 


69. -}—Deft. employed a 
broker to purchase for him 225 shares on the Stock 
Exchange, & afterwards directed him to carry 
them over to the next account. The broker. 
having instructions from other clients to carry 
over for them shares in the same undertaking, 
carried over by a single contract in his own name 
925 of these shares with pltfs., who were jobbers 
on the Stock Exchange, & apportioned 225 of the 
shares so carried over to deft., of the total number 
of shares 125 were carried over on the broker’s 
own account. Before the next settling day the 
broker was declared a defaulter on the Stock 
Exchange & his transaction with pltfs., was closed 
by the official assignec. Deft., when commuuni- 
cated with, declined to be further bound bv the 
contract, contending that by reason of the broker’s 
failure the transaction was closed for all purposes 
at the price current on the day of the failure, 
Plitfs., thereupon sold the shares for the best. price 
obtainable, & claimed to be entitled to recover 
from deft. the difference between the price at 
which the shares had been carried over & that at 
which they had been sold :—Held: apart from any 
usage of the Stock Mxchange deft. was liable, it 
having been the intention of all parties that 
privity of contract should be created between 
plifs., & deft. & such privity having in the cir- 
cumstances been created. 

There is an established & valid usage on the 
Stock Exchange under which a broker who is 
instructed by different clients to buy or carry 
over for them shares in the same undertaking can 
make one contract in his own name with a jobber 
for the total number of shares. It makes no 
difference that the broker includes in the same 
contract shares in which he is dealing in his own 
name. The jobber & each client of the broker 
become bound to each other to carry out that 
part of the contract which is applicable to the ordcr 
of the particular clicnt.—Scorr & Horron », 
GODFREY, [1901] 2 K. B. 726; 70 L. J. K. B. 
054; 85 L. T. 4156; 50 W. R. 61; 17 T. L. R. 
633; 45 Sol. Jo. 640; 6 Com. Cas. 226. 

Annotation :—Apld. Consolidated Goldfields of South Africa 

v. Spiegel] (1909), 100 L. T, 351. 

70. Question of intention.}— 
Scorr & Horron v. GopFREY, No. 69, ante. 

71. —-~ ——- ——— ——-.|— Where a broker is 
authorised by several clients to buy different 
parcels of shares, & he buys the total number of 
shares in one contract, it is a question of intention 
to be gathered from the evidence in each case 
whether privity of contract is established between 
the vendor & a particular purchaser. 

















——— mee 
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d. Chent placing limit on price.J— 
Carnicks & M‘'Kmpy v. SAUNDERS & 


ALLAN (1850), 12 Dunl. (Ct. of Sess.) 


©. Inatructions to London broker to 
sell shares— Shares sold in London 


Stock ExcHANnGE. 


In 1899 defts. purchased through a broker on 
the Stock Exchange certain shares in a South 
African mining co. for special settlement. The 
share certificates of that co. were not ready for 
issuc till Feb. 1907, & the special settlement was 
fixed for Mar. 25, 1907. Defts. contended that the 
contract was subject to an implied condition that 
the special settlement should take place within 
a reasonable time after the contract, & that as 
it did not take place within a reasonable time from 
the date of the contract they were not bound to 
take the shares :—Held: the contract was capable 
of being fulfilled as it stood, & it was not to be 
construed as subject to the suggested implied 
condition. 

As between members of the Stock Exchange the 
practice is for a broker when authorised by 
several clients to buy different: parcels of shares to 
lump them together, & to buy from the jobber 
the total number in one contract, & it has been 
held that when that is done the custom of the 
Stock Kxchange opcrates to create separate con- 
tracts between each client & the jobber (BRAY, J.). 
—CONSOLIDATED GOLDFIELDS OF Soutsa AFRICA 
v. Spreacn (F.) & Co, (1909), 100 L. T. 8515; 25 

.L. R. 275; 58 Sol. Jo. 245; 14 Com. Cas. 
GI. 

72. ——~ - Order to carry over.|—Scotr & 
HorToON v. GODFREY, No. 69, ante. 

73. Dividing orders—Whether privity established 
—Broker authorised to divide order.|--~LevitTT v. 
TIAMBLET, No. 21, ante. 


D. Price. 


74. Client placing limit on sale price-—-Whether 
broker may walt for better price.|—A commission 
to sell & transfer stock ‘‘ when the funds should 
be at 85 per cent., or above that price” is a parti- 
cular commission under which an agent is bound 
to sell when the funds reach 85; & has not a 
general authority to act for his employer, so that 
he may defer selling till the funds should reach 
a higher price than 85, 

A mercantile house that has accepted such a 
commission, & had not sold when the funds reached 
85, held therefore in equity, to have made the stock 
their own from that time, & ordered to account 
to their employer for the price of it, with interest ; 
he, in return, accounting to them for the dividends 
he had subsequently received in ignorance of the 
fact of the funds having reached that price.— 
BERTRAM, ARMSTRONG & Co. v. GODFRAY (18380), 
1 Knapp, 381; 12 EB. R. 364, PC. 

Annotatwn :~ Consd. MurtunjJoy Chuckerbutty v. Cockrane 

(1865), 10 Moo, Ind. App. 229. 

75. ——— Failure to sell at limited price—Liability 
to account.|—-BERTRAM, ARMSTRONG & Co. wv. 
GopFrRAY, No. 74, ante. 

Whether broker may make profit on price.j— 


See Nos. 184-188, post. 





It. Carrying Over, 

76. Broker himself contangoing client’s account 
——Whether breach of duty.}—Perre ». SuUTHER- 
LAND (1887), 3 T. lL. R. 422. 

77. Order to carry over—Necessity for notice— 
Broker not intending to carry over.|—/ic HEWErT, 
Ex p. Pappon, No. 44, ante. 

78. Duty to elect between carrying over & taking 
up.}—WuITLARK v. Davis (1894), 10 T. L. R. 


425. 


cum rights—Rights previously sold— 
Right of broker to_recover sum for pur- 
chasing rights.}—-CaNTY v. JOHANNES- 
BURG BOARD OF HxxvUTORS (1899), 


6 0. R, 10.—S. AF. 
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Continuation, generally.|—-See Part TI1., Sect. 3, 
post. 


F. Discovery, Inspection, and Interogatorics. 

See, generally, Discovreny, Vol. XVITI., pp. 38 
et seq. 

79. Whether bound to produce books— Applicant 
having no interest.])—(1) The ct. refused to enter- 
tain an application by deft. in an action on a bill 
of exchange, to compel pltf., a stockbroker, to 
produce his book, kept pursuant to 7 Geo. 2, 
c. 8, 8. 9, in order to enable deft. to plead that the 
bill, which was an accommodation bill, had been 
indorsed over to pltf. by the drawer, for differ- 
ences in stock-jobbing transactions ; on the ground 
that deft. had no direct. interest m the book. 
(2) Semble: it is to the broker’s principals that 
he is bound to produce the book. (3) Semble: 
the ct. will not. compel a party to produce a docu- 
ment. the production of which might subject, him 
to penalties.— Pritchnryr v. SMART (1849), 7 
©. B. 625; 6 Dow. & 1.702; 1K Ld. C. Po 211; 
1i3.L. T. O. S. 95; 187 H.R. 247. 

80. ——— Where production might incriminate 
broker.] The rule for a new tnal in this case 
having been argued, the ct. were of opinion, that 
the broker was bound to produce his books, kept 
under 7 Geo. 2, c. 8, 5s. 9, though he might thereby 
criminate himself; but as he had no notice to 
produce his book kept. under this statute, but only 
was commanded by his subpeena duces tecum, to 
produce his ‘“ contract book,” the ct. made the 
rule absolute for the new trial, on payment. of 
costs.— RAWLINGS 7. THALT, (1524), 1 C. & P. 835 ; 
171 BK. R. 1220. 

Annotation — Consd. Pritchett v. Smart (1819), 7 C. B. 625. 

81. - - -.]--PItf, made a verbal agree- 
ment with defis., who were stockbrokers, for the 
allowance of a portion of the commission to be 
received from customers whom he should intro- 
duce; disputes arose, & pltf. filed his bill asking 
for discovery, for an account of all transactions, & 
for payment. of such share of the commission as 
he should be declared entitled to. Defts. by their 
answer adnutted that business had been done for 
pitf. & for other persons introduced by him; that 
part of it was real & that the other part was 
fictitious, & consisted of time bargains; that 
discovery would subject them to penalties under 
7 Geo. 2, ¢. 8; they also claimed the benefit of 
Stat. Frauds. Exceptions were taken to the 
answer for insufficiency, & allowed by the master ; 
defts. then excepted to the master’s report :— 
ITeld: defts., admitting a verbal agreement, 
must answer the allegations in the bill relating 
to it, notwithstanding they suggested that some 
of the transactions inquired after were unlawful, 
& the discovery would subject them to penalties. 
—-FISHER vo. Price (1849), 11 Beav. 194; 18 
j.. J. Ch. 235; 13 L. T. O. S. 41; 50 E.R. 791. 





82. ——.]— Prirenurrr v. SMArr, No. 79, 
anle. 
838. —-- -- --.| Where a clergyman employed 


persons to act for him as brokers in dealings of a 
stock-jobbing hind, & m a suit for an account 
sought a discovery of the dealings between them : 
—Held: they could not protect themselves by 
alleging that the discovery would subject them to 
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‘ h. 





ft. Whether bound to produce books.}-— 
CARNEGIE v. Cox & WoRTS (1886), 11 
P,. R. 311.—CAN. 


g. Interrogatorics — Allegation of 
conversion. |—FLANAGAN tv. WILLIAMS 


557.-~—IR. 


.}—In an action of dam- 
ages for non-delivery of railway shares 
defender obtained a diligence to re- 
cover all documents ten 
the price of the stock at a certain date, 
& under this diligence he examined 


(1837), 2 Jo. Ex. Ir. 
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the penalties imposed by 57 Geo. 3, c. 40, on 
persons acting as brokers in the City of London 
without a licence. it not. being stated that pltf. 
was aware of defts.’ not being qualified. Qu.: 
whether it would have made any difference if he 
had been aware of this.-- ROBINSON 1. KITCHIN 
(1856), 8 De G. M. & G. $8; 25 1. J. Ch. 441; 
26 L. fT. O. S. 304; 2 Jur. N.S. 204; 4 W. R. 
3443; 44 H.R. 322, L. JU. 

84. Sufficiency of grounds for production.] 
~ Jn an action by a sharebroker in respect of the 
purchase of stock, n which the bill of particulars 
allowed several credits, deft. applied, under 
14 & 15 Vict. c. 09, s. 6, for leave to inspect the 
books, documents, etc., in the possession of pltf., 
upon an aflidavit of his attorney, which stated 
that, upon the purchase of the stock, pltf. received, 
as the deponent was informed & verily beheved, 
divers bonds, representing the security for the 
stock, which securities remained in the hands 
of pltf., the particulars of which he neglected to 
furnish to deft., ete., & also divers books, papers, 
writings, entries, accounts, & other documents 
in relation to the stock, etc., & that it was material 
& necessary, 1n order to enable deft. to defend the 
action & to atrive at a just & proper conclusion 
as to the state of the accounts between him & 
pitf., that the deponent, or deft. should inspect 
& take copies of all such bonds, books, etc., which 
the deponent vennly beheved were in the posses- 
sion or under the control of pltf.; that pltf. had 
delivered to deft. two accounts relating to the 
matters in question; & that the deponent verily 
beheved that neither the particulars of demand 
nor those accounts set forth the (rue state of the 
accounts between the parties, etc., & that the 
appheation was made bond fide, etc. :—Held: no 
ground was shown for an order to inspect) under 
the statute.—SNEIDER v. MANGINO (1852), 7 Exch, 
229: 214, J. Ex. 121; 16 Jur, 153; 155 KH. RR. 
928, 

Annotation :—Reid. Stone v. Strange (1865), 3 TT. & C. 541. 

85. Interrogatories—-Allegation of fraud.|——PItf. 
alleged that he had employed deft. as a stock- 
broker, but that deft. had m many of the trans- 
actions dealt with himself as principal, & had 
also charged pltf. with moneys not paid. Pltf. 
delivered interrogatories asking for the particulars 
of the dealings on behalf of pitf. & the names of 
the persons with whom deft. had dealt & the 
amounts paid. Deft. refused to answer on the 
ground that. pltf. was not entitled to this informa- 





tion until after decree :-—Held: though there 
were no particulars of the frauds alleged, pltf. 
was enti{led to discovery im order to enable him 


to give details of the frauds alleged.—LEITCH v. 
ABBOTT (J886), Ol Ch. D. 874; 55 L. J. Ch. 460 5 
54 1. 9. 258; 50 J. VP. 4415 34 W. R. 506, 
» A. 
J :-~—Apld. Sachs v. Speilman (1887), 37 Ch. D. 

A705 Reta. wee v. Automatic Picture Gallery (1902), 

19 LR. P. G2. 1613 Re Debtor (No. 7 of 1910), Ar p. Petition- 

ing Creditors (1910), 79 L. J. K. B. 1065. Mentd. Zieren- 

berg v. Labouchere, [1893] 2 Q. B. rks. ; 

——.J-—See, further, Discovery, Vol. AVIIL., 
p. 220, Nos. 1688. 1680. 

Agent’s duty to keep & produce documents, 
generally.J—See AcEncy, Vol. IJ., pp. 437-439, 
Nos. 1275-1203. 


the secretary of the rallway co. :— 
Held; the secretary was bound to 
exhibit to the comr. the books of the 
railway co. in order that it might be 
judged whetber they instructed the 

rice or not.—GRAHAM vv. SPRoT 
(1847), 9 Dunl. (Ct. of Sess.) 545; 19 
Se, Jur. 221.—-SCOT. 
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SUB-SECT, 4.—RIGHTS OF BROKER. 
A. Indemnity. 
(a) In General. 


86. Instructions carried out—According to rules 
of Stock Exchange.|—-If A. employ B. as broker 
to buy shares in a joint-stock co., according to 
the rules of the Stock Exchange, for a certain 
account day, & B., in accordance with such rules, 
pay for & take a transfer of the shares on that 
day, A. is bound to repay B. the amount so paid, 
although, before such account day the said co. 
is being wound up within 25 & 26 Vict. c. 82, 
s. 153, which enacts that every transfer of shares 
shall then be void, unless the ct. otherwise order. 
—CHAPMAN t. SHEPHERD, WHITEHEAD v. Izop 
(1867), L. R. 2 C. P. 2283 3861. J.C. P. 118; 15 
L. T. 4773 15 W. RB. 314, 


atnnotations :-—Consd. Biederman v. Stono (1867), 36 


J.C. P.198.  Apld. Coles v. Bristowe (1868), L. BR. 6 Iq. 

149. Refd. Sheppard v. Murphy (1868), 16 W. R. 948. 

87, --—— ---——.|—SkrymMoun v. BripGe, No, 59, 
ante. 

88. —--- -—- .] -The effect of a principal’s 


employing a broker to buy shares on the Stock 
exchange was that the broker was authorised to 
buy the shares by making himself personally 
bound to pay for them; & if the principal failed 
to supply the purchase-money at the proper time 
& thus left his agent to suffer the consequences of 
his liability the principal was bound to indemnify 
him (Lokp EsHER, M.R.).—WaALTER & GOULD Vv. 
Kine (1897), 13 T. L. R. 270, C. A. 
stnnotations ; ~ Consd. Erskine, Oxenford rv. Sachs, (1901) 
2 K. B. 504; Macoun wv. Erskine, Oxenford, [1901] 2 
K. B. 493.  Apld, Ze Finlay, Wilson «. Finlay, [1913] 
1 Ch. 247. Refd. Christoforides 7. Terry, [1924] A. C. 566 
: Rules not unreasonable or 
illegal.|—DuNcAN v. HILL, SAME v. BEESON, No. 
130, post. 
90 


: -—~.!|——A principal who cmploys 
a stockbroker to purchase bank shares for him 
is not bound by the custom of the Stock Exchange 
to disregard the provisions of Leeman’s Act, 1567 
(c. 29), s. 1, if he is in fact ignorant of the custom : 
for a custom must, in order to bind a person who 
is ignorant of it, be reasonable, & it must not 
change the character of the contract directed to 
be entered into. 

Deft. directed pltfs., who were stockbrokers at 
Bristol, to buy for hun on the London Stock 
Exchange certain bank shares. Pltfs. bought the 
shares through their London agents, & sent deft. 
the contract note, which, according to the usage 
& practice on the Stock Exchange, did not contain 
the numbers of the shares as required by J.ceman's 
Act, 1867 (c. 29); & deft. refused for that reason 
to accept or pay for the shares. By the Rules 
of the Stock Exchange a member who does not 
fulfil his contracts is expelled, & no application 
to annul a contract is entertained unless fraud or 
misrepresentation is alleged. The London brokers 
accordingly paid for the shares, & the Bristol 
brokers repaid them, & sued deft. to recover the 
money thus paid. Deft. did not know of the 
custom to disregard the provisions of Jeeman’s 
Act, 1867 (c. 29), which makes a contract not made 
in accordance with it void :—Held: pltfs. were 
not entitled to recover the money paid, as deft. 
did not in fact know of the custom; knowledge 
of a custom which was not reasonable could not 
be imputed to him; & what he had authorised 
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k. Instructions carried out.)-—Where 
a broker enters into oa transaction 


on the Stock Exchange for tho 
chase or sale of goods in behalf of 
& customer, & the transaction takes 
place in the ordinary course of business, 
the broker’s svule interest being his 


Stock EXCHANGE. 


pltfs. to do was to make a valid contract, & not 
one which could not be enforced in law.—PERRY 
v. BARNETT? (1885), 15 Q. B. D. 388; 541.3. Q. B. 
466; 53 L. 'T. 685; 1 'T. L. R. 580, C. A. 

91. —- - -- .} -Harktmr v. EDWARDS, 


No. 231, post. 
92 —- + 


No. 350, post. 
938. —-_—- Purchase by country broker through 
country & London agents.|—-Pltf., a country stock 
& share broker was employed by deft. as his 
broker to make purchases of shares for him sub- 
ject to the rules, regulations, & customs of the 
stock exchanges through which the transactions 
took place. Pltf. gave orders for the purchase 
of the shares to brokers on the London & Glasgow 
Stock Mxchanges, who thereupon bought the 
shares from a jobber, & sent a bought note to pltf. 
charging 7s. 6d. ‘‘net”’ for the shares the price 
at which they bought from the jobber not being 
disclosed. Pltf. then sent a bought note to deft. 
charging him 7s. 6d. for the shares, without adding 
the word ‘net’? plus a commission of 1d. per 
share & Js. for the stamp. ‘lhe amount added by 
the London & Glasgow brokers for their remunera- 
tion did not exceed the usual commission payable 
in respect of such a purchase. In an action 
brought by pltf. against deft. for an amount 
alleged to be due to him in respect of the above- 
mentioned transactions :--Held: the contracts 
effected by pltf. were made through the London 
& Glasgow brokers as agents & were not made 
with them as principals, they were accordingly 
in accordance with the authority given to pltf. 
by deft., & pltf. was therefore entitled to be 
indemnified by deft. in respect of them. 

The real question here ... is a question of 
fact, merely, whether pltf. proved that he made 
contracts or caused contracts to be made on 
deft.’s behalf on the exchanges or whether he 
proved contracts of sale to himself by the London 
brokers. In the former case he is entitled to 
succeed ; 1n the latter case he fails because he 
did not act according to deft.’s instructions, he 
did not carry out the mandate given to him 
(Bray, J.).—ASTON v. KeusBy, [1913] 3 KK. RB. 
314; 82 L. J. K. B. 817; 108 L. T. 750; 20 
T. L. R. 5380; 18 Com. Cas, 257, C. A. 

Sa baie ia ae Blaker v. Hawes & Brown (1913), 109 


94, --——_ ---- -.] — BLAKER wu. 
Brown, No. 171, post. 

95. Right of broker not member of Stock 
Exchange.|--TVItf., an unlicenced broker, was em- 
ployed by deft. to purchase certain scrip certifi- 
cates of shares in a public co. on the London 
Stock Exchange. He bought the shares & paid 
the price to the seller, according to the usage of 
brokers on the Stock Exchange :—J/eld: pltf. 
was entitled to recover the money paid for the 
shares, but not for commission as a broker thereon. 
—SMITH v. LINDO (1858), 5 C. B. N. S. 587; 27 
L. J. C. P. 335; 141 KH. R. 287; sub nom. Linpo 
v. SMITH, 32 L. T. O. S. 62; 4 Jur. N.S. 974; 6 


W. R. 748, Ex. Ch. 
auton :~Apld. Scott v. Jackson (1865), 19 C. B. N.S. 


- .|-—SMITH v. REYNOLDS 
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96. Transaction ultra vires the client-—Purchase 
by company of own shares.}|—Unless the memo- 
randum & articles of assocn. of a co. contain in 
plain terms an express power enabling the co. 
to purchase their own shares, such purchase is 


comndssion, he is entitled to recover 
from the customer the amount of the 
Joss resulting from the operation.— 
Mornia v. BRAULT (1903), Q. Hi. 24, 
S. C. 167.—CAN. 


ur- 
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ultra vires, although the co. may be empowere 

to deal in shares of joint. stack cos. eel 

Where, therefore, the broker of a banking co., 

acting under the instructions of the directors, 

bought shares in the co., on behalf of the co. & 
was credited with the price paid by him for the 
shares in his banking account kept with the co., 

& the co. was afterwards wound up :—Held: tho 

broker was not entitled to prove against the co. 

for so much of the balance due to him as repre- 
sented the price of the shares. Semble: if the 
pe of the shares had been actually paid to the 

roker by the directors, he would have been 
liable to refund it.—e Lonpon, HambBura & 

CONTINENTAL EXCHANGE Bank, ZULUETA’S 

CLAIM (1870), 5 Ch. App. 444; 89 L. J. Ch. 598; 

18 W. R. 778, L. J. 

Annotations :—Mentd. I?e Marseilles Extension Ry., Ex p. 
Crédit Fon 0 » 
Ceres 
97. Contracts not recognised by Stock Ex- 

change.|—Although the subject-matter of a con- 

tract is not recognised by the Stock Exchange 

Committee, & could not be enforced by them 

against the members, yet if a man authorise his 

brokers to deal in that subject-matter as agents 

for himself as an undisclosed principal, & they in 

consequence acting upon that authority pay in 

ce oraanee with the contract, he must indemnify 
em. 

Bargains in prospective dividends are trans- 
actions which by the rules of the Stock Exchange, 
the committee will not recognise nor enforce. 
Another rule says that every bargain must be 
fulfilled by the members in accordance with the 
rules, regulations, & usages of the Stock Ex- 
change. It was proved that there is a usage by 
which brokers are bound to pay to cach other 
the differences arising upon dealings in prospective 
dividends. 

_A. instructed his brokers to sell his prospective 
dividends on certain railway stock, & they sent 
him a sold note, stating that it had been sold by 
his order, & raubject to the rules & regulations of 
the Stock Exchange, payable on declaration of 
dividend, & they subsequently paid, in accordance 
with the usage, to the jobbers to whom they had 
sold it, the difference which became due to them 
when the dividend was declared at a higher figure 
than the sold price :—Held: A. could not refuse 
to indemnify his brokers, on the ground that their 
payment to the jobbers was voluntary & could 
not have been enforced, because the usages of 
the Stock Exchange were incorporated into the 
contract, & so the brokers were bound to pay.— 
MARTEN 0. GIBBON (1875), 32 L. T. 229; affd., 
33 L. T. 561; 24 W. RR. 87, C. A. 

98. Client dealing in differences-—Evidence of 
account delivered & admissions by client.]-~--On 
July 29 deft. directed pltf., who was a stockbroker, 
to buy him certam railway stock for the account 
of Aug. 14, but without any intention of taking a 
transfer thereof. Tho stock was bought by pltf.’s 
agent, & the bought notes sent to deft. On Aug. 13 
he directed pltf. to sell all. The sale was elfected 
through the same agent. On Aug. 14 pltf. delivered 
his account to deft., who said that he would not 
pay; that he knew piltf. had no legal claim 
on him; but that he considered it a debt of 
honour which he would pay at a future time. 
In an action by pltf. for the differences on the 
price & his commission :—Held: (1) pltf. was 
entitled to recover; the contract did not come 
within Gaming Act, 1845 (c. 109), s. 18, & was not 
void; (2) the account delivered & the admission 
of deft. were evidence to support the account 
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stated.—AsHTON v, DAKIN (1859), 82 L. T. O. S. 
300; 7 W. R. 384. 


Annotation :—As to (1) Consd. Thacker v. Hardy (1878), 
4Q. B. D. 685. 


99. Knowledge of broker—Broker in- 
curring Liability to jobbers.}——Coorger v. NEAL 
(1878), 48 L. J. Q. B. 292, n.; 39 L. T. 596, n. ; 
27 W. R. 159, n., C. A. 
mr pnraon :—Consd. Thacker v. Hardy (1878), 4 Q. B. D. 


100. --—- Dealings by broker’s clerk.| 
—Where a person speculates on the Stock 
Exchange, but the stockbroker through whom he 
speculates enters into bond fide contracts with 
a jobber in respect of which he is liable to the 
jobber, the stockbroker can sue the client for 
an indemnity, notwithstanding that the client 
merely intended to deal in differences, & this 
fact was known to the stockbroker.—FRANKLIN 
(II. W.) & Co. v. DAWSON (1913), 20 T. L. R. 479. 

101. -|\—Deft., with a view to 
making money by speculating on the Stock 
Iixchange, requested a friend, who was a clerk & 
half-commission man employed by pltf. firm of 
stockbrokers, to buy & sell shares on his behalf 
but not to lose more than £50. Pltf. firm, acting 
through their clerk, accordingly acted as brokers 
for deft. When the sum of £50 had been lost deft. 
authorised his fricnd to continue speculating on 
his behalf, & eventually pltfs. closed deft.’s account 
when he owed them £317 19s. 6d. In an action 
to recover this sum :~Held: the arrangement 
between deft. & half-commission man was a purely 
gambling transaction, but except so far as pltfs. 
were altected by the knowledge of the half-com- 
mission man as their clerk & agent, there was no 
evidence that pltfs. believed the transactions to be 
other than genuine investments on the part of 
deft. & as the contracts formed between the jobbers 
& deft. through the agency of pltfs. were not in 
any sense wagering contracts pltfs. were entitled 
to recover.—WEDDLE, Beck & Co. v. HACKETT 
(1928), 140 L. T. 308; 45 T. L. RR. 67. 
.|—Compare No, 423, post. 

102. --—- No contract for client’s benefit.]— 
(1) In an action by an outside broker against a 
client to recover the balance of account for stocks 
& shares alleged to have been bought & sold for 
him, it appeared as to part of such stocks & shares 
that the broker appropriated certam stocks that 
he already held to the client’s account, without 
the latter’s knowledge :—Held: there had been 
no contracts made by the broker with a third party 
for the client’s benefit, & therefore the broker could 
not recover differences or commission in respect of 
such shares. : 

(2) Further, as to other stocks & shares, it 
appeared that the broker after buying them for 
the client resold them without the latter’s know- 
ledge, & subsequently bought them back again, 
but charged the client with the differences, as 
though such stocks had been kept open on his 
account :—Held: no real continuing contracts 
had been in existence for the benefit of the client, 
& consequently no real differences had arisen which 
the broker was entitled to recover from the client. 
—SKELTON 2. Woop (1894), 71 L. T. 616; 15 R. 
130, D. C. 

J—See, generally, Part VI., Part VII, 
Sect. 1, sub-sect. 2, post. 

103. Time bargains with jobbers.]- -Pitf., astock- 
broker, at deft.’s request, made time bargains 
for him in foreign stocks, & in the result was com- 
pelled, according to the usage of the Stock 
Exchange, to pay the differences. Before the 
settling day, deft. sent to pltf. to inform him that 

EFF YF 


























802 


Sect. 2.— Broker and client : Sub-sect. 4, A. (a), (b), 
(c) & (d).] 


he was unable to meet his engagements, & there- 
fore was compelled to absent himself; & at a 
subsequent time he promised to pay the amount. 
The jury baving found a verdict for pltf., the ct. 
refused to disturb it holding that the evidence 
warranted an inference that the payment was 
made at deft.’s request. PAWLE v. GUNN (1838), 
4 Bing. N. ©. 445; 1 Arn. 200; 6 Scott, 286; 7 
L. J.C. P. 206; 132 B. R. 859. 

104. ——-.]—Coormr v. NRAL (1878), 48 L. J. 
Q. ~ 292,n.; 39 L. T. 596,n.; 27 W. BR. 159, n., 
Annotation :—Expld. Thacker v. Hardy (1878),4 Q. B. D. 


105. When right to sue arises—Not until lability 
incurred.|—HAusTED v. FRIEDLANDER (1904), 
Times, July 265. 

106. Action for indemnity—Particulars of de- 
mand.|—-In an action brought by a sworn broker 
for the price of scrip bought for the account for 
deft.. the particulars of pltf.’s demand should 
state the names of the persons from whom, & the 
price at which the scrip was bought, & the date of 
the purchase within a few days.— BERKLEY v. DE 
VERE (1846), 16 1. J. Q. B. 823. 

Indemnity by principal, generally.) — See 
AGENCY, Vol. 1., pp. 528, 540, Nos. 1862-1943. 





(b) Necessity for Delivery. 


107. Necessity for delivery.}—Dcft. opened a 
speculative account with a firm of stockbrokers 
& deposited with them as security for any debit 
balance which might from time to time be owing 
by him on that account. the indicia of title to 
vatious bonds & shares, including certain rubber 
shares. In 1920 the firm sold the rubber shares 
without the knowledge or authority of deft., who 
was kept in ignorance of the sale till after the 
bkpcy. of the firm. On Feb. 16, 1922, a receiving 
order was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee in 
bhpcy. of the firm rendered deft. a final account, 
which, after giving credit to deft. for the proceeds 
of the sale of the shares, showed a balance due 
from deft. In an action to recover that balance 
the trustee claimed that the rights of the parties 
ought to be adjusted under the mutual credits 
clause of Bkpcy. Act, 1914 (c. 59), as at the date 
of the receiving order :—Held: the brokers could 
not have maintained an action for their debt if 
they were not in a position to hand over the 
shares against: payment, & the trustee in bkpcy. 
had no higher right.~ Enis & Co.’s TrRusTEE v. 
Drxon-JouNnson, [1925] A. C. 489; 94 I. J. Ch. 
221; 133 L. T. 60; 41 T. L. R. 336; 69 Sol. fo. 
395, TT. L. 

108. No delivery till after action brought.]— 
In an action for shares sold, & money paid, the 
particulars of demand were for “ 50 shares in a 
railway co., at a certain sum per share, for com- 
mission & interest.”?’ The evidence was that deft. 
had ordered pltf., a sharebroker, to buy railway 
shares for him at a certain price, which pltf. had 
done. But the shares were not delivered till 


106i. Action for indemnity—Par- 
ticulurs of demand.}—In assumpsilt b 
a stock & sharebroker for work 
labour in buying & selling railway & 
other shares, for defts., the ct. refused 
to compel pltf. to amend his par- 
ticulars of demand by giving the names 
& addresses of the persons to & from 
whom the shares were respectively 
bought, or sold.---Bacon  », 
(18416), 8 L. T. O. 8. 325, —IR. 


GREEN ~ 


PART III. SECT. 2, SUB-SECT. 4. 
—A. (b). 


1. Stockbroker—Liability of customer 
to indemnify broker—Stork Ivxchange n ' 
rules—Validity of.)—BLUMENTHAL wv. 
Bonn, (1916) App. D. 29.--S. AF. 


PART HI. SECT. 2, SUB-SECT. 4. 
A. (¢). 


m. Purohase for customers on margin.) 


Stock EXCHANGE. 


after action brought. Pltf. had paid the broker, 
of whom he purchased the shares, & sought to 
recover the money so paid in this action :—Held : 
he could not recover for money paid under the 
above particulars ; nor for the price of the shares 
upon the above evidence.—IiARDWICK v. LEA 
(1847), 8 L. T. O. S. 387. 

109. Tender of part.|—-BENJAMIN v. BARNETT, 
No. 18, ante. 

110. No delivery within time allowed by rules— 
Notice by client that delivery will not be accepted 
after time.]|-—BENJAMIN v. BARNETT, No. 18, ante. 


(c) In respect of What Payments. 

111. Payments to purchaser by broker—Client 
falling to complete contract—Sale of stock at future 
date.|—A broker who contracts with others for 
for sale of stock at a future day by the authority 
of his principal, who afterwards refuses to make 
good the bargain, cannot by paying the difference 
to such third persons maintain an action on an 
implied assumpsit against his principal for the 
amount. If the principal were really possessed 
of the stock so bargained to be sold, such contract 
is not illegal within 7 Geo. 2, c. 8, against stock- 
jobbing, although the broker did not disclose the 
name of his principal at the time of the bargain 
made; «& the purchaser may maintain an action 
for the diflerence against the principal.--~CHILD v. 
Moriey (1800), 8 Term Rep. 610; LOL KB. 2, 1574. 
Annotations :—-Apld. Young v». Cole (1837), 3 Bing. N. C. 

724. Refd. M'Callan +. Mortimer (1842), 1L 1. ix. 

429; Bayliffe v. Butterworth (1847), 1 Hxch., 425; Sawyer 


v. Langford (1848), 2 Car, & Kir. 697, Bayley v. Wilkins 
ee 7 C0. B. 886; Westropp v. Solomon (1819), 8 CU. B. 
345, 


Mistake in instructions.|—-(1) A 
erson employing a broker to sell shares, directed 
im, by mistake, to sell two hundred & fifly 

shares, meaning fifty. The broker contracted with 
another broker on the Stock Mxchange for the sale. 
The shareholder, on the next day, informed his 
broker of the mistake, & asked if the bargain could 
not be made void; the broker answered, ‘‘ No”’; 
& the shareholder then said he must leave the 
matter in his hands to do the best he could. By 
the rules of the Stock Hxchange, brokers, on sales 
of this description. do not name any principal, &, 
if the vendor 1s not prepared to complete his 
contract, the purchaser buys the requisite number 
of shares & the vendor is bound to make up the 
loss, if any, resulting from a difference in prices. 
The broker paid such difference, being unable to 
complete his contract. & the purchaser having made 
good the shares at a loss :---Held: for the difference 
so advanced, the shareholder was liable to the 
broker in assumpsit for money paid. 

(2) A person who employs a broker on the Stock 
Exchange impliedly gives him authority to act 
in accordance with the rules there established, 
though such principal tay himself be ignorant of 
the rules.—SuTron v. TATHAM (1839), 10 Ad. & El. 
27; 2 Per. & Dav. 308; 8 J. J. Q. B. 2105 113 
BE. R. 11. 


Annotations :-—As to (1) Consd. Dails v. Lioyd (1848), 12 
Q. B. 531. 4s to (2) Consd. payte v. Butterworth eae 
1 Exch. 425; Volluck v. Stables are 12 Q. B. 765. 
Retd. Sweeting v. Pearce (1859), 7 C. B. N.8.449. Generally, 


& Co. v. 
R. 159 6 


—AMES CONMEE (1905), 
10 0. L. 0. W. RR. 8Y.— 
AN. 
, A stockbroker is entitled 
to indemnity for a loss sustained by 
him on a sale of shares on the failure 
of a customer for whom he has bought 
the shares on margin to maintain the 
margin, if the broker has been in a 
osttion to deliver to the customer on 
emand share certificates for the 
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- Westropp v. m 849). » B. 845; 

Reid. Weetropp 2 Glo Rel uO Ende . sinith dissay 

32 L. T. O. S. 62. 

118. Purchase by another broker.|— 
Deft., who resided some distance from Liverpool, 
authorised pltf., a broker there, to sell for him 
twenty railway scrip shares. Pltf. sold them to 
C., another broker of Liverpool. The scrip shares 
were not delivered on the day, & C. bought twenty 
other scrip shares at the market price, & claimed 
the difference between the contract & the market 
price. Pitf. paid him the difference, & brought 
an action for money paid to recover this sum. It 
was proved to be the usage amongst brokers at 
Liverpool, to be responsible to each other upon 
these contracts, & there was evidence that deft. was 
cognisant of this usage :—Aeld: deft. was liable. 

Semble: deft.’s knowledge of the usage was 
immaterial.—_-BAYIFFE v. Burrernworrn (1847), 
1 Exch. 425; 5 Ry. & Can. Cas. 283; 17 L. J. Ex. 
78; 101. T.O.S.167; 11 Jur.1019; 154 FE. R.181. 
Annotations :—Distd. Pollock v. Stables (1848), 12 Q. B. 

765; Simpson v. Rand (1848), 17 L. J. Mx. 146. Consd. 

Ireland v. Livingston (1866), L. R. 2 Q. B. 99. Refd. 

Sweeting v. Pearce (1859), 7 C. B. N.S. 449. 

114. Repayment to purchaser—Shares not 
marketable.|—Plitf., a stockbroker, sold for deft. 
four Guatemala bonds, & paid him the amount: 
the bonds, after they had been in the hands of the 
purchaser two days, were discovered to be not 
marketable; whereupon pltf. took them back 
& reimbursed the purchaser :—Held: pltf. was 
entitled to recover from deft., in an action for 
money had & received, the amount he had paid to 
deft.—-YOUNG v. CoLE (1837), 3 Bing. N. OC. 724; 
3 Hodg. 126; 4 Scott, 480; 61.5.0. P. 2013 182 
Ii. R. 589. 

Annotations :-—-Refd. Dawson v. Collis (1851), 10 CG. B. 523; 
Gomperty v. Bartlett (1853), 2 KH. & B. 849; Gurney a. 
Wonmeisley (18454), 214 L. J. Q. B. 465 Hallo. Conder (1857), 
2C. B. N.S. 22; Pooley v. Brown (1862), 11 C. B. N.S. 
506; Raphael v. Burt (1884), Cab. & El. 325. 

115. —--- ---— Sale of forged certificates.|—- 
WESTROPP v. SOLOMON, No. 232, post. 

116. Payment in respect of illegal transaction.]—— 
Where an assocn. calling themselves ‘‘ The Equit- 
able Loan Bank Co.,” issued shares, transferable 
without restriction, & assumned to act. as a corporate 
body without an Act of Parhament or a royal 
charter :~—Held: they violated 5 Geo. 1, c. 18, 
ss. 18 & 19, & a broker could not maintain an action 
against his principal for the price of certain of 
such shares purchased at the request of the latter. 
-—JOSEPHS v. PEBRER (1825), 3 B. & C. 639; 1 
C. & P. 507; & Dow. & Ry. BK. B. 542; 3 4. J. 
O. 8S. kK. B. 102, 107 EK. R. 870. 

Annotations :~- Reid. Jackson v. Cocker (1841), 4 Beav. 59 ; 


London Grand Junction Ry. v. Freeman (1841), 2 Man. 
& G. 606. 


117. Payments to vendor by broker.|—-If a 
party authorises a broker to buy shares for him 
in a particular market, where the usage is that, 
when a purchaser does not pay for his shares within 
a given time, the vendor, giving the purchaser 
notice, may resell, & charge him with the difference ; 
& the broker, acting under the authority, buys at 
such market in his own name; such broker, if 
compelled to pay a difference on the shares through 
neglect of his principal to supply funds, may sue 
the principal for money paid to his use; & it is 
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not necessary, in such action, to show that the 

principal knew of the custom.—POLLOCK v. 

STABLES (1818), 12 Q. B. 765; 5 Ry. & Oan. Cas. 

352; 171. J. Q. B. 352; 12 Jur. 1043; 116 B. R. 

1057. 

118. -— .]-—-Pltfs., stockbrokers, & members 
of the London Stock Exchange, on Aug. 28, 1856, 
at the request of deft., bought for him twenty 
shares in a joint-stock bank called the Royal 
British Bank, to be paid for on the “ settlement 
day,’’ which was on Sept. 15, & duly forwarded 
to him the usual broker’s contract note. The 
bank stopped payment on Sept. 3 & ultimately 
become bkpt. On Sept. 11, deft. repudiated the 
transaction, & gave pltfs. notice not to pay the 
price on his account. Pltfs. having been compelled 
according to the rules of the Stock Exchange to 
pay for the shares on the settlement day, sent deft. 
the certificates & transfers, & upon his declining 
to accept them, sued him for money paid :-—Held: 
they were entitled to recover._-TaYLon v. STRAY 
(1857), 2 C. BLN. S.175; 28 L. J.C. P. 1853; 29 
L. T. O. 8. 95; 3 Jur. N. 8.540; 5 W.R. 528; 
140 E. R. 380; on appeal, 2 C. B. N.S. p. 197, 
Ex. Ch. 

Annotations :-—Consd. Smith v. Lindo (1858), 5 C. B. N.S. 
587. Distd. Stray v. Russell (1859), 1K. & KH. 888. Apld. 
eer v. Shepherd, Whitebead ». Izod (1867), L. lt. 2 
C. PP. 228; Coles v. Bristowe (1868), L. R. 6 Eq. 149. 
Refd. Cropper v. Cook (1868), L. R. 3G. P. 191; Sheppard 
v. Murphy (1868), 16 W. Rt. 948. Mentd. Risbourg v. 
Brouchner (1858), 6 W. Lt. 215; Sweeting v. Pearce 
(1859), 6 Jur. N.S. 753. 

119. Calls paid on shares—According to usage of 
Stock Exchange.|—-BAYLEY v. WILKINS, No. 31, 
ante. 

120. Losses on dealings by client’s clerk—In 
client’s name—Knowledge of client—No com- 
munication to broker.] —Deft. held liable to share- 
brokers for losses on share transactions entered 
into with them in his name by his clerk ; it appear- 
ing that he was aware of the clerk’s dealings, & 
did not make any communication to pltfs.— 
WEBB v. CHALLONER (1860), 2 F. & F*. 120, N. P. 

121. Costs of defending action by seller.]——A. 
bought bank shares for B. ‘‘ for the account,” 
but before the settling day a petition was presented 
to wind up the bank, & B. thereupon declined to 
pay the value of the shares. A. resisted the claim 
of the selling broker, & had to pay the value of the 
shares & the costs of the action. 

In an action by A. against B. to recover the 
amount :—Held: le could not recover the costs 
of the action.—CLEAG 1. TOWNSHEND (1867), 16 
L. T. 180, N. P. 


(d) Broker Acting Without Authority. 

122. Right to indemnity.]—-A. employed B., a 
broker, to sell five shares mm a railway. JB. con- 
tracted to sell them to C., another broker. At the 
time of the employment of B. by A., & of the con- 
tract between B. & C., the shares were in course 
of registration, & consequently no transfer took 
place. After considerable delay, & after the shares 
had arisen in value, C. wrote to B., threatening 
him that if the shares were not transferred, he, C., 
should buy a like number of shares in the market, 
at the imcreased price, & charge B. with the 
difference of price. B. gave notice of this threat 


number of shares bought.—McDovu- 
GALL & CoOWANS v. RIORDON (B. C.), 
fae 3 .W. W. it. 1076; 24 B.C. OR. 
46; 38 D. L. R. 198.—CAN., 

0. Advance made by broker to pay 
calla.}—-A stockbroker purchased cer- 
tain railway shures for his constituent, 
upon which there was an unpaid call, 
& notdfied the transaction to his 
constituent, who acquiesced in it, & 


received delivery of tho transfer, & 
retained the saine. The purchaser 
having failed to pay the call, the 
broker udvanced the amount & brought 
an action of relief —Heid; the clir- 
cumstunce of there being an unpaid 
eall at the date of the purchase of the 
shares did not invalidate the trans- 
action under 8 Vict. c. 17, 8.17; & the 
purchaser was bound to reimburse the 


advance made on his behalf by the 
broker.—-HOWDEN v. KENNEDY (1855), 
18 Dunl. (Ct. of Sess.) 240; 28 Se. Jur. 
40,—S8COT. 


p. Difference between price of 
London registered shures & shares on 
“Colonwul Register.’’"|-——-MACKENZIE ¥. 
BLAKENEY (1879), 6 Rh. (Ct. of Sess.) 
1329; 16 Se. L. HR. 770.—SCOT. 
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to A., who distinctly forbade him from paying 
any money on his account. OC. afterwards ful- 
filled his threat, & B. paid him the difference 
between the contract price & the then market 
price of the shares. By a rule of the Stock Ex- 
change, to which B. & C. belonged, B. was liable 
to make ©. this payment. No deed of transfer 
of the shares was ever tendered by C. to B. for 
execution, nor was the purchase-money ever 
tendered :—Held: B. could not recover from A., 
as money paid to A.’s use, the money which B. had 
paid to C. as the difference between the prices of 
the shares at the two different times. 

In order to maintain this action for money paid 
to the use of deft. at his request, it was necessary 
that pltf. should prove either an actual request on 
the part of deft., or that the money was paid in 
discharge of some liability, which pltf. had taken 
on himself, by deft.’s authority. No evidence was 
given of any actual request; it is, therefore, 
necessary to inquire whether pltf. paid to dis- 
charge some legal liability, & whether he incurred 
that liability by deft.’s authority. ... He 
clearly had no authority to do so after deft..’s 
letter expressly desiring him not to pay any money 
in his name as his agent. ... If the contract 
was for unregistered shares pltf. was not authorised 
to make it; & if for registered shares, ©. not 
having tendered the transfer, was not in a situa- 
tion to proceed against pltf., & consequently pay- 
ment by him was in his own wrong, & did not give 
him a right of action against deft. for money paid 
to his use (TINDALL, C.J.).—BOWLBY v. BELL 
(1846), 3 ©. B. 284; 4 Ry. & Can. Cas. 692; 16 
L. J.C. P. 18; 7 L. T. O. 8. 800; 10 Jur. 669 ; 
136 E. R. 114. 

Annotation :—-Consd. Bayley v. Wilkins (1849), 7 C. B. 886. 

123. -|—Deft. gave pltf. the following order 
to buy certain Mexican Kailway shares: You 
may buy 500 Mexican Rails at 102-108, 104-105, 
provided a recovery from the severe fall is pretty 
certain ; but if Mexicans are gomg down do not 
buy at present.” Pltf. having purchased the 
shares, deft. repudiated the purchase as not being 
in accordance with instructions :—Held: deft.’s 
order was not an authority to buy in a falling 
market, & as the market was falling, pltf. was not 
authorised to purchase the shares, & therefore 
could not recover the price paid for the same.--- 
TALLENTYRE v. AYRE (1884), 1 T, L. R. 143. C. A. 

124. ----—.|-— BENJAMIN v. BARNETT, No. 18, avife. 

125. - —-.j—Deft. on various occasions in- 
structed pltf., a country stockbroker, to effect 
for her purchases & sales of stocks & shares in the 
usual way through brokers on the London Stock 
Exchange. On receipt of her instructions, pltf. 
effected various purchases & sales of stocks & 
shares in a manner of which the following trans- 
actionisanexample. Deft. having instructed pltf. 
to buy certain American railway shares for her, 
pitf. gave an order for the purchase of the shares 
to a firm of brokers on the London Stock Exchange, 
between whom & himself there was an arrange- 
ment that in such cases they should deal at a 
‘net’? price for the shares, i.¢., a price arrived at. 
by adding to the purchase price such sum as the 
London brokers might fix as their remuneration for 
the transaction. ‘he London brokers thereupon 
bought the shares from a jobber, & sent a bought 
note to pltf. charging ‘“‘ 984 net ’”’ for the shares, 
the price at which they bought from the jobber 
not being disclosed. Pltf. then sent a bought 
note to deft., charging her 98} for the shares, 
without adding the word “ net. ’’ plus a commission 
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of 7s. 6d. & 1s. for the stamp. It eppenred that 
the amount added by the London brokers for their 
remuneration did not exceed the usual commission 
payable in respect of such a purchase. In an 
action brought by pltf. against deft. for a balance 
alleged to be due to him in respect of the above- 
mentioned transactions :—Held: the contracts 
eficcted by pltf. being contracts, not made through 
the London brokers as agents, but made with 
them as principals, were not in accordance with 
the authority given to pltf. by deft., & therefore 
he was not entitled to indemnity from deft. in 
respect of them; &, consequently, the action 
was not maintainable. 

The office of a broker is to make privity of con- 
tract between two principals, & this is utterly in- 
compatible with making a contract at one price 
with the one & a corresponding contract at another 
price with the other & pocketing the difference, the 
amount of which is unknown to either (FLETCHER 
MovurtTon, 1L.J.).--JOHNSON v. KEARLEY, [1908] 
2K. B. 514; 771. J. K. B. 904; 09 L. T. 506; 
24 T. L. RR. 720, C. A. 

Annotations :-—Distd. Aston v. Kelsey, [1913] 3 K. B. 314. 
Consd. Biaker v. Hawes & Brown (1913), 109 L. T. 320. 
Refd. Platt v. Nowe & Mitchell (1909), 26 T. L. R. 49. 
126. —-—— Extent of deprivation of right—Part of 

transactions valid.]—A. stockbroker who on behalf 
of a principal buys stock upon the Stock Exchange 
for the next settling day, & without authority from 
his principal, & contrary to the agreement between 
them, sells the stock before that day at a loss 
cannot claim indemnity from his principal. 

Pitf., a stockbroker, having prior to Nov. 10 
bought stock of a railway co. for deft. on the 
London Stock Exchange, it was agreed betwecn 
them that pltf. should take part of the stock so 
purchased off the market by payng for it with 
money advanced by him for the purpose, which 
he accordingly did, & that he should bold that stock 
as security for his advance with interest, & should 
not sell the same before the account of Nov. 26. 
On Nov. 10 pltf. by deft.’s instructions carried 
over the residue of the stock till Nov. 26, & bought 
a further amount of stock forthat day. On Nov. 10 
pltf., without deft.’s authority, & contrary to his 
agreement, sold the whole amount of stock pur- 
chased at a loss mn order to close the account 
between them. If the stock had been sold on 
Nov. 26, 1t would have realised a price higher 
than that at which pltf. sold, but lower than that 
at which he had bought it for deft. In an action 
by pltf. against deft. for indemnity in respect of 
the difference between the prices at which he 
had bought & sold the stock :-—Held: (1) as 
to pltf.’s claim in respect of the stock paid for 
& taken off the market by pltf. as before men- 
tioned, pltf. was entitled to recover as for money 
paid for deft. at his request, subject to deft.’s 
right to counterclaim damages for the loss 
occasioned by pltf.’s wrongfully selling the stock 
before Nov. 26; (2) as to pltf.’s claim in respect 
of the stock carried over & that which was pur- 
chased on Nov. 10 as before mentioned no action 
for indemnity was maintainable. 

As to that part of the stock which pltf. had 
actually taken & paid for, his right to be recouped 
had actually attached & was not undone or 
divested by his subsequent breach of his contract 
to carry over... no subsequent default of the 
agent could annul his vested right of action in 
respect of them (ConuiNns, L,J.).—HLiis v. Ponp, 
{1898) 1 Q. B. 426; 674. J. Q. B. 345; 78 1. T. 
125; 14'T. L. R. 152, C. A. 


Annotations + -Distd. Re Vinay, Wilson v. Finlay, [1913] 
1 Ch. 247. Refd. Christoforides v, Terry, [1924] A. C, 
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(e) Insolvency or Default of Broker or Client. 


127. Insolvency of client—Broker’s right to 
prove.|—-A broker, by order of a customer, pur- 
chased certain scrip shares in a projected co. 
provisionally registered, but the purchasc-money 
not having been paid on the settling day, the 
broker sold them again at a loss. The customer 
having become bkpt. the broker applied to prove 
for the loss, but was refused by the comr. On 
application by petition to the Ct. of Review, 
petitioner was allowed to go before the comr. to 
establish his proof.—Re CHARLES, Ex p. BARTON 
(1846), De G. 316; 4 Ry. & Can. Cas. 371; 7 
L. T. O. 8.1438; 10 Jur. 442, Ct. of R. 

128. ———.]— Lacty v. Titi, Crow.ey’s 
Cua, No. 153, post. 

129. Effect of closing account on indemnity. ] 
—~LACEY v. HILL, CROWLEY’s CLatm, No. 153, post. 

130. Default of broker—Not due to contracts on 
client’s behalf.|—Vitfs., brokers on the london 
Stock Exchange, bought for deft., who was not 
a member of the Stock Exchange, certain shares 
for the account of July 15, 1870, & on that day, 
by his instructions, carried them over to the 
account of July 29, & paid differences amounting 
to £1,688. Deft. & various others, principals 
of pltfs., not having paid the amount due from 
them in respect of contracts for July 15 pltfs. 
became defaulters, & on the 18th, in conformity 
with the Rules of the Stock Exchange, they were 
declared defaulters, & their transactions were 
closed, & accounts were made up at the prices 
current on that day. On the closing of the 
accounts a further sum became due from them in 
respect of differences upon the contracts carried 
over by them for deft. In an action to recover 
is sum & the £1,688 :—fHeld: deft. was not hable 
for anything beyond the £1,688, there being no 
implied promise by a principal to his agent to 
indemnify him for loss caused, not by reason of his 
having entered into the contracts which he was 
authorised to enter into by the principal, but by 
reason of his own insolvency. 

It must be admitted that pltfs. were authorised 
by defts. to enter into contracts in their behalf 
according to the Rules of the Stock Kxchange. 
It’ must be admitted that for any loss incurred 
by the agent by reason of his having entered into 
such contracts according to such rules, unless they 
be wholly unreasonable & where the loss 1s with- 
out any personal default of his own, he is entitled 
to be indemnified by his principal upon an implied 
contract to that effeet. (per Cur.).-—DUNCAN v. 
HILL, DUNCAN v. BEESON (1873), I. R. 8 Kxch. 
242; 42 L. J. Ex. 179; 29 L. T. 268; 21 W. R. 
797, Ex. Ch. 

Annotations :—Apld. Thacher v. Hardy, Thacker v. Hardy, 
Thacker v. Wheatley (1878), 48 L. J. Q. B. 289. Distd. 
Hartas v. Ribbons (1889), 22 Q. B. D. 254.  Consd. 
Ellis v. Pond, [1898] 1 Q. B. 426. Refd. Dent v. Nickalls 
(1873), 29 L. 'T. 536; Lacey v. Hill (1873), 8 Ch. App. 921 ; 
Beckhusen & Gibbs v. Hambliet, [1900] 2 Q.B. 18; Levitt 
v. Hamblet (1901), 84 L. T. 638; Christofurides v. Terry, 
(1924) A. C. 566. 

181. Client treating agency as continuing.) 
—Deft. employed pltf., a broker on the Stock 
Exchange, to purchase shares, which he accordingly 
did. Before the settling day pltf. became a de- 
faulter on the Stock Exchange through inability 
to meet his engagements, &, in accordance with 
the rules of the Stock Exchange, the accounts which 
he had opened were closed as between himself & 
the jobbers at the then current prices as fixed by 
the official assignee of the Stock Exchange. The 
account in respect of the shares bought for deft. 
when closed, as above mentioned, showed a balance 
in favour of the jobbers against pltf. According 











805 


to the practice of the Stock Exchange such closing 
of the account does not affect the client if he, 
nevertheless, desires to have the contract com- 
pleted, & is not in default to the defaulting broker ; 
& the jobber in that case is bound to complete on 
the settling day. Pltf., on the same day when he 
was declared a defaulter & his accounts closed, 
subsequently informed deft. that he could either 
have the contract completed, as above-mentioned, 
or he might accept the official prices. Deft. said 
that he would do the latter —Held: deft., having 
ratified the closing of the account before the 
settling day, was liable to indemnify pltf. against 
the amount for which pltf. was liable to the jobbers 
on such closing. 

Deft. might then have rejected pltf. as his agent 
altogether & have himself completed the contract 
with the jobbers or have had his account trans- 
ferred to another broker (Lorp KsHEerR, M.R.).— 
TIARTAS v. RIBBONS (1889), 22 Q. B. D. 2543 58 
ie - Q. B. 187; 37 W. R. 278; 5 T. L. R. 200, 
Annotations -~--Refd. Ellis v. Pond, [1898] 1 Q. B. 426; 

Beckhuson & Gibbs v. Haniblet, (1900) 2 Q. B. 18. 

132. Accounts closed by official assignee 
Differences due from client.]-—-ALLEN v. WINGROVE 
(1901), 17 T. L. R. 261. 

133. Bankruptcy of broker-- Rights of trustee in 
bankruptcy.|—-Euuis & Co.’s TRUSTER v. WATSHAM 
(1923), 155 L. T. Jo. 363. 

134. -—-- No greater than those of broker.]| 
—Lnuis & Co.’s TRUSTEE v. DIXON-JOHNSON, 
No. 107, ante. 











B. Remuneration. 


135. Commission— Whether recoverable by broker 
not member of Stock Exchange.] - SMITH v. LinDo, 
No. 95, ante. 

136. Agreement for dealing in differences. | 
—A sharcebroker can maintain an action against 
his principal for commission upon pretended con- 
tracts made by the brokcr by way of gaming & 
wagering as to difference in the prices of railway 
shares, although such contracts may be void under 
Gaming Act, 1845 (c. 109) there being nothing 
illegal in such employment of the broker by his 
principal.—INCHBALD v. COCKERILE (1858), 31 
LL. T. O.S. 205; 4 Jur. N.S. 692, 





137. -- —-——_.]— ASHTON v. DAKIN, No. 98, ante. 

188, -—— ——--.]—-Tuacker v. Harpy, No. 432, 
post. 

139. -—-- No contracts for client’s benefit.]— 
SKELTON v. Woop, No. 102, ante. 

140. —--- Where contract unstamped.|] — A 


broker who has made purchases or sales on the 
Stock Exchange for his principal is not prevented 
from recovering conimission on such purchases or 
sales by an omission on his part to transmit to 
his principal any stamped contract notes in con- 
formity with the Customs & Inland Revenue 
Act, 1888 (c. 8), s. 17 (1).—LkAROYD v. BRACKEN, 
[1894] 1Q. B. 114: 681. J. Q. B. 96; 69 L. T. 
668; 42W.R.196; 10T.L.R.61; 9. 92,C. A. 
Annotation :---Mentd. Victorlan Daylesford Syndicate v. 

Dott (1905), 74 L. J. Ch. 673. 

141. According to mutual agreement.| --- An 
agent, ¢.g., a stockbroker, may be remunerated in 
such manner as he & the principal mutually 
agree. It is perfectly legal to employ a stock- 
broker to buy or sell stocks or shares at a fixed 
price & to give him as his remuneration any 
advantage he may obtain in the price, whether 
the price be less or more, according as he is em- 
ployed to buy or sell.—PLATT v. ROWE (TRADING 
AS CHAPMAN & ROWE) & MITCHELL (C. M.) & Co. 
(1909), 26 T. L. BR, 49. 
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(a) 1., 14. & tit., & (6).] 

142. Employment to buy & sell at fixed price— 
Advantage obtained In price as remuneration.|— 
PLATT v. ROWE (TRADING AS CHAPMAN & ROWE) & 
MITCHELL (C. M.) & Co., No. 141, ante. 

143. Reasonableness of remuneration.]-—-(1) In 
Noy. 1904, ptf. instructed brokers on the London 
Stock Exchange to buy certain mining shares for 
him, it being understood that the shares were not. to 
betaken up on the setting day, but were to be carried 
over. No agreement was made as to the remunera- 
tion of the brokers for arranging the carry-over. 
The brokers bought the shares from a jobber, & 
in the bought notes sent by them to pltf. they 
charged an opening commission of 1s. per share. 
They arranged the carry over with the jobber, & 
the first continuation account sent by them to 
pltf. contained a charge of ‘84d. net.’’ The 
shares were carried over in this way every fort- 
night until Jan. 1906, the “net” rate varying 
with the market price of the shares. Pltf. having 
failed to pay the balance against him on the 
mid-Oct. 1905 carry over, they pressed for pay- 
ment, & pltf. deposited with them as security a 
certificate for 300 gas shares & signed a blank 
transfer of the same. The fortnightly balances 
continued adverse to pltf. & were not paid by 
him, &, after repeated applications to pltf. for 
payment, the brokers, in Jan. 1906, closed the 
account with a balance of £69 10s. against him, & 
sold the 390 shares for £162 10s. 

Throughout the above transactions pltf. thought 
that the “net” rate charged for every carry over 
represented only the jobber’s contango; but. it 
included also, in fact, a charge by the brokers for 
arranging the carry over which they did not. 
disclose to pltf. It appeared that the “net” 
rate was well known on the Stock Exchange to 
indicate that with the jobbers contango was in- 
cluded the broker’s remuneration, & that the 
charge of the brokers, which amounted in the 
agepregate to £17 odd, was reasonable. 

Pitf. brought an action against the brokers 
for an account & payment of the secret profit 
made by them in carrying over the mining shares 
& for damages for wrongful conversion of the gas 
shares. Defts. counterclaimed for payment of 
reasonable remuneration for carrying over the 
mining shares :~-Held: defts., not having been 
guilty of any breach of duty as agents, were 
entitled to retain the £17 as reasonable re- 
muneration, 

(2) They obtained from him by way of security, 
or “ cover”’ as it is technically called, 390 shares 
(CozENS-Harpy, M.R.).-- STUBBS v. SLATER, [1910] 
1 Ch. 632; 79 L. J. Ch. 420; 102 L. T. 444, OC. A. 


Annotations :——-.18 to (1) Refd. Aston v. Kelsey, [1913] 3 
K. B. 314; Blaker v, Hawes & Brown (1913), 108 L. T 
320; London County & Westininster Bunk v. Tompkins, 
11918)1 K.B.515; Els’ Trustee r, Dixon-Johnson, [1924] 
1Ch 342. 

Agent’s right to remuneration, generally.|— See 


AGENCY, Vol. I., pp. 488-528, Nos, 1664-1861, 


C. Right to Close Account. 
(a) When Right Arises. 
i. Failure to Provide Funds. 
144, Right of broker to close account.] --SAMUEL 
& ESCOMBE v. Rowe, No. 160, post. 


PART Ill, SECT. 2, SUB-SECT. 4. 
~—C. (ai. 


144i. Right of broker to close account.) 
-~-Where o stockbroker has incurred 
personal redponsibility by purchasing 
stuck for a cllent on the faith of 


representations ruade by him us to 
his weans, which proved not to be 
correct, & the client has refused to 
give satisfactory explanations or refer- 
ences, the stockbroker is entitled to &) i, 
realise the stock held for bis client, & 
close the account.—Risk v, AULD & 


Stock Excuanar. 


145. ——-.]—Defts., who were stockbrokers, by 
pltf.’s instructions cffected on his behalf contracts 
on the Stock Iixchange for the purchase of shares, 
upon which they incurred liability to a consider- 
able amount. Pitf. not providing defts. with 
funds to meet that liability, defts. became entitled 
to close the account, which they did in respect of 
the various contracts in the following manner. 
They got a jobber in the market to make a price 
for the shares, &, the jobber naming a fair market 
price, a bargain was made by defts. with the 
jobber for the sale of the shares to him at the 
price tixed & for the repurchase of the shares by 
them from him for the next account. Pltf. sued 
defts. for wrongfully selling the shares in con- 
travention of an alleged agreement by them to 
keep the account open. Defts. counterclaimed 
the difference betwecn the amount of the prices 
at which tho shares were sold to the different 
jobbers as aforesaid & the amount of the prices 
at which they were purchased for pltf.. The 
jury at. the trial found that defts. had agreed to 
keep the account open only on condition that pltg. 
would provide them with money to imect the 
liability incurred, & that pltf. had not done so. 
Thereupon the judge gave judgment for defts. 
for the amount claimed by them on their counter- 
claim. On application to the Ct. of Appeal for 
judgment or a new trial, pitf. contended that the 
closing of the account was not. valid, on the ground 
that the sale of the shares was a mere form, & 
defts., acting in a fiduciary capacity, were not 
entitled to purchase the shares on closing the 
account :—Held: defts. were entitled to retain 
ther judgment.—Ma4coun v. ERSKINE, OXENFORD 
& Co., (1901) 2K. B. 493; 70 1.7. K. B. 973 3 85 
L. T. 872, CG. A. 

Annotatwnsa + Consd. Krskine, Oxenford v. Sachs, [1901] 2 

K. 8. 504 Apld. Re Finlay, Wilson v. Minlay,, 11913] 1 





Ch 563 ; Christoforides v. Verry, 11924} A C, 566 
146. Necessity for notice to client of 
balance due.|—In an action by stockbrokers, 


members of the London Stock Exchange, against 
their principal. it was proved that, according to 
the usage of the London Stock Exchange, it 1s 
competent to a broker, who has been instructed 
by his principal to carry over stock to the next 
settlement, to close his principal’s account, if a 
balance of differences in the broker’s favour has 
not been paid to him by his principal upon the pay 
day of the current settlement, provided that the 
broker has given his principal notice of the amount 
of the balance before the pay day, & that the 
principal has not placed at the broker’s disposal 
funds or available, collateral security sufficient 
to cover the amount of the balance :—Held: this 
usage was reasonable.-—-Davis & Co. v. HOWARD 
(1890), 24 Q. B.D. 6OL; 59 1. J. Q. B. 133. 

147, — -- -----.|-- Druce vu, Levy & Co. (1891), 
7T. LL. R. 259, 


ii. Hxhaustion of Cover. 

148. Option to close on exhaustion of cover—- 
Rise of securities after exhaustion of cover—Before 
exercise of option---Effect on right to close.j— 
HOGAN v. SHAW (1889), 5 T, L, R. O13, C. A, 

149. Agreement to give security with fixed limit 
— Account closed before limit reached.|—JJZeld ; on 
the facts, pltf., who had instructed defts., who 
were stockbrokers & members of the London 


GOILD (1881), 8 Ry (Ct. of Seas.) 729 : 
18 Sc. L. BR. 520.-~SCOT, 
PART Ill. pace SUB-SECT: 4. 


q. Option to close on erhaustion of 
cower — Whether notice to customer 


Part HI.—RELATION BETWEEN Parties to Stovk ExcHANGE TRANSACTIONS. 


Stock Exchange, to make a speculative sale of 
Consols, had not agreed to an arrangement on the 
terms of keeping defts. secured in respect of 
the differences with a right on the part of defts. 
to close the account if he failed to do so, but that 
pltf. only agreed to give a certain security with a 
fixed cutting limit, & therefore pltf. was entitled 
to damages against defts. for closing the account 
when that limit had not been reached.—SuRMAN 
v. OXENFORD & Co. (1916), 33 T. L. R. 78. 


iii. Death or Insolvency of Client. 

150. Death.|—Re Overwerc, Haas v. DURANT, 
No. 37, ante. 

151, —~---.]—Re FIntay, WILSON (C. 8S.) & Co. 
v. FINLAY, No. 197, post. 

152. Insolvency.|—-Stockbrokers who have with 
their own money purchased stock for a principal 
are, in the event of the death, bkpcy., or insolvency 
of the principal, justified in immediately selling 
the stock. Under such circumstances the stock- 
brokers have a claim against the estate of the 
principal for the balance due to them on the 
account, which balance is subject to deduction 
for any loss which may have been incurred by 
selling before the next. settling day.—-LACEY v. 
HIuL, SCRIMGEOUR’S CLAIM (1873), 8 Ch. App. 
921; sub nom. Lacey v. Inn, Lenry v. Hinn, 
SCRIMGEOUR’S CLAIM, 42 J. J. Ch. 657; 21 W. R. 
857; sub nom. Lacy v. Htnu, LENKRY »v. TILL, 
ScRIMGEOUR’S CLAIM, 29 L. T. 281, L. TS. 


Annotations >~-Reid. Lacey v. Hill, Crowlev's Claim (1874), 
43. J. Ch. 5513; Pearson 7 Scott (1878), 38 L. T. 747, 
Elin ov. Pond, [1898] 1 Q. B. $265 Re Finlay, Wilson rv 
ran, Jett 1 Ch. 565; Barnard v. Foster, [1915] 2 


2 

153. Meaning of.|—By the usage of the 
London Stock Exchange stockbrokers who have 
entered into contracts for the purchase of stock 
are, in the event of the insolvency of their prin- 
cipal, justified in imrmnediatelv selling the stock. 
A principal is insolvent) within the meaning of 
this rule when he is unable to pay his debts in 
the ordinary course of business. Jn equity an 
agent is entitled to be indemnified against hability, 
as well as loss, incurred on behalf of the principal. 
Messrs. C., brokers on the London Stock Exchange, 
on behalf of Sir R. H., entered into contracts for 
the purchase of stocks to be completed on July 15, 
1870. On July 12 they wrote to Sir R. H. to the 
effect that unless he paid them on July 15 a 
balance, which conga of the difference between 
the contract price of the stock & the value thereof 
at the market price of the day, owmg to them 
from him they would be defaulters; but that 
if such payment were made, they would sell or 
continue the stocks, as he thought fit. Sir R. H. 
promised to pay, & directed them to deal with the 
stocks as they thought best, & they sold part, & 
continued part. Sir R. H. did not pay on July 15, 
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but shot himself ; on the next day a bank of which 

he was a partner stopped payment, & on July 19 

he died. On July 16 Messrs. C. were, elely by 

reason of Sir RK. H.’s failure to pay them, declared 
defaulters on the Stock Exchange, & ceased to be 
members of that body, &, in accordance with the 
rules, all their transactions for Sir R. H. were 
closed, & all the stocks they had continued for 

Sir R. H. were sold at the price of the day. In 

consequence of the value of the stocks having 

fallen, the balance appearing to be due to them 
from Sir R. H. was thus largely increased. The 
stocks afterwards continued to fall in value. 

Messrs. C(. afterwards paid 6s. 8d. in the pound 

on their Stock Exchange debts, & were re-admitted 

as members of the Stock Exchange :—Held: 

(1) the sale was justifiable, both under the usage 

of the Stock Kxchange, which entitled a broker 

to sell upon his principal becoming insolvent, 

& also because the continuation was only effected. 

on the representation of Sir R. H. that he would 

pay on July 15; (2) although Messrs. C. had not 
paid their debts in full, they were entitled to prove 
against Sir R. IJ.’s estate for the increased balance 
appearing due to them after the sales were efiected. 

—Lacey v. HILL, CROWLEY’s CLAIM (1874), L. R. 

18 Eq. 182; 43 L. J. Ch. 551; 22 W. BR. 586; 

sub nom, Lacy v. Uo, CrownLey’s CLAIM, 30 

L. T. 484. 

Annotations .—As8 to (1) Refd. Thacker v. Hardy (1878), 39 
LT. 595, «As to (2) Consd. Re Richardson, Hr p. St. 
Thomas's Hospital, (1911}2 K.B. 705. Refd. Re Blundell, 
Blundell v. Blundell} (1888), 40 Ch. D. 370; Re Paine, Ex p. 
Ktead (1896), 66 L J. Q. BK. 715 St. Thomas’s Hospital v. 
Juehardson, {1910} 1 K. B. 271, Re Law Guarantee Trust 
& Accident Soc., Liverpool Mortgage Tnsco Case, [1914] 
2 Ch. 617, British Union & National Insee. v. Rawson, 
[1916] 2 Ch 476. Generally, Refd. Ellis v. Pond, [1898] 
1 Q. B. 426. Mentd. Wolmershausen v. Gullick, [1893) 
2 Ch. 514; Willams, Torrey v. Knight, The Lord of the 
Isles, (1894] P. 342. 


(b) AMTode of Closing Account. 


154. Sale & repurchase by broker.}—Stock- 
brokers had on behalf of clients made a contract 
for the purchase of shares on the Stock Kxchange. 
The clients having failed to provide the money 
for the price of the shares, the brokers, for the 
purpose of closmy the clients’ aceount, went into 
the market, & sold a like amount of shares to a 
jobher, &, as part of the same transaction, repur- 
chased the shares from him on their own account 
By reason of the sale & repurchase being effected 
by one transaction, the brokers were enabled to 
repurchase the shares at a lower price than they 
would have had to pay if they had purchased 
them in the market in the ordinary way. The 
brokers in their account with the clients charged 
them commission on the shares to the Jobber :— 
Held: the brokers having acted in a fiduciary 
capacity in the sale of the shares, & having, by 
reason of that sale & the repurchase being ellected 


necessary-—No odjection by customer to a, —- —.J—There is no obll- held to have been justified, under 
terms of option.J—VANDUsEN Tiar- 9 gation on a broker, in the absence of their contract with pltf. who had 
RINGTON Co. » Morron (1903), 2 the customer's orders, to sell shares purchased oats through them, in 

closing out his contract of purchase 


Cc, iL. T. Oce. N. 293 15 Man. L. ih. 


during a falling market after he has 


by regson of the fall of the 


222,—CAN. 

Yr. SUTHERLAND — ®, 
Secunrrins WoLtpine Co, (Ont.) (1906), 
37S. C. R. 694.—CAN. 

t, —-- - ——.]—A party who orders 
& purchase of stock through a broker 
under the rules of the StockKxchangce, 
implicitly consents to its resule 
without notice in case of his failure 
to maintain tlie margin agroed upon. 
Any agreement at variance with 
the rujle must be expressly proved & 
will not be inferred from conduct fn 

revious transactions. -—— LAGgUuEUX v. 
OAHAY (1904), Q. R. 14 K. B, 219.—~- 


dates Sete 


demanded further margins é& recelved 
no reply from his customer, & there- 
fore if he does not. xell the stock under 
such circumstances he has no responsl- 
bility for any loss that may arise to 
the customer.—- KuRR v.) MURLON 
(1901), 24 C. L. T. Oce. N. 293; 7 
O. L. R. 751; 3 0. W. 1. 801.—CAN, 
b. ———  ---—-.] -GRAY t, BUCHAN 
1912), 23 O. W. RR. 210, 40. WL NN, 
20; 6D. L. KR. 875.—-CAN . 
-.)] — POOTMANS — ¥. 
Rearxna Grain Co., Lrp. (Sask.), 
(1918) 2 W. W. Rk. 1003; 42 D.L. R. 
787.—CAN. 
d. ——— ——~.] — Deft. grain brokers 





e. ——- 


when, 
Inarket, the margin advanced by him 
became so nearly exhausted as no 
longer to provide adoquate security 
to the defts. against their personal 
liability as brokers; & a conversation 
between plif. & defts.’ agent held not 
to mean that the pltf. would be pro- 
tected until he would have an oppor- 
tunity to put up further margin on the 
following day.—RUBKELL v. CANADA 
West GRAIN Co. (Sask.), [1925] 3 
W. W. ht. 608.—CAN, 
e. Broker’a duty & “aintercst muat 
not conflict.j}—Cox »v, SUTHERLAND 
1887), 24 0... J. N. 8.55; Cass. Dig. 
nd ed. 9.—CAN. 
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Sect. 2.—Broker and client: Sub-sect. 4, C. (b); 
sub-sects. 5,6 & 7, A.] 


as onc transaction, obtained a profit for them- 

selves, they were bound to account for that profit 

to their principals. the clients.—ExrskInE, OXEN- 

FrorRD & Co. v. Sacus, [1901] 2 K. B. 504; 70 

i. + K. B. 978; 85 L. T. 885; 17 T. L. R. 636, 

Annotations :—. P . 

1 Ch, 247; Coinstrides se toe no 

155. J—Macoun v. ERSKINE, OXENFORD 
& Co., No. 145, ante. 

156. -|—Applt. employed a broker to make 
speculative purchases of cotton for him, & became 
heavily indebted to him owing to the fall of prices 
in the cotton market. The broker, as he was 
entitled to do by the terms of his agency, closed 
the account by selling the cotton which he had 
bought for applt. He sold (inter alia), two lots 
of foreign cotton to dillerent jobbers at the respec- 
tive market prices of the day & immediately 
bought back from the same jobbers at the same 
prices equivalent amounts of cotton of the same 
description. The broker having assigned his 
property for the benefit of his creditors, resp., as 
trustee of the deed of assignment, sued applt. to 
enforce the broker's claim to be indemnified. 
The trial judge found that there was a real sale 
& a real purchase of the cottons in question, & 
the Ct. of Appeal accepted this finding :—Held: 
the simultaneous resale to the broker did not 
vitiate the sale by the broker & the account was 
effectually closed.—CHRISTOFORIDES v. TERRY, 
[1924] A. C. 566; 98 L. J. K. B. 481; 131 L. T. 
$4; 40 T. L. R. 485, H. L. 

157. Broker taking over shares at a valuation.]|— 
Re FINLAY, WILSON (C. 8.) & Co. v. FInzAy, No. 
197, post. 

158. Right of broker to indemnity for loss on 
sale & repurchase.|—WALTER & GOULD v. KING 
(1897), 138 T. L. R. 270, C. A. 

Annotations :—Consd. Erskine, Oxenford v. Sachs, ee 2 
K. B. 504. Apld. Macoun v. Erskine, Oxenford, [1901] 
2K. B. 493; Re Finlay, Wilson v. Finlay, [1913] 1 Ch. 
247. Refd. Christoforides v. Terry, [19214] A. C. 566. 
Right to indemnity generally.|-—-See Sub-scct. 

4, A., anle. 

159. Duty of broker to account for profit on sale 
& repurchase.|—HRSKINE, OXiENFORD & Co. v. 
Sacus, No. 154, ante. 

160. Whether broker entitled to close only part 
of account.|—(1) Where a customer fails to pay 
differences, the broker can close the account, but 
cannot close a portion of it only. 

(2) The measure of damage is whatever loss 
deft has suffered by the misdeed. A man cannot 
inflame his damages by standing by & doing 
nothing. It is his duty to prevent as much of it 
as he can (H. L. Smitu, J.).— SAMUEL & ESCOMBE 
v. ROWE (1892), 8 T. L. R. 488. 

Se gl at to (1) Distd. Cullum v. Hodges (1901), 18 
161. -—-—.]|—-MorTEN v. HILTON (1908), Bewes’ 

Stock Exchange Law & Practice, p. 87, n., H. L. 
162. -—-—- Impossibility of carrying over whole 

account.|—-A stockbroker was held justified in 

closing part only of an account as against a 

customer, & in carrying over the rest, where 1t was 











PART III, SECT. 2, SUB-SECT. 6. 


f. To recover purchase-money of 
shares—Company not formed.|—Deft. 


ment of the project, having received 
back only the amount of the deposit 
originally paid by deft., brought an 


Stock EXxcuANGE. 


impossible to carry over the whole of the account. 
—CULLUM v. Hopaes (1901), 18 T. L. R. 6, C. A. 

163. Time for closing account.|—-MoRTEN v. 
HItTon (1908), Bewes’ Stock Exchange Law & 
Practice, p. 86, ©. A.; affd., Bewes’ Stock Ex- 
change Law & Practice, p. 87, n., H. L. 


Sub-secr. 5.—DvuTIES OF CLIENT. 
164. To provide funds.|—M‘Ewrn v. Woops, 
No. 168, post. 
165, -—-—.] — Stock & SuHare AvucTION & 
ADVANCE Co. v. GALMOYE, No. 177, post. 
166. To accept delivery—-Whether of portion 
only.]—BENJAMIN v. BARNETT, No. 18, ante. 


SUB-SECT. 6.—RIGHTS OF CLIENT. 

167. To recover purchase-money—Non-delivery 
—Of shares—By given date.]—FLEeTcHER v. MAR- 
SITALL, No. 42, ante. 

168, —--- -—-- Of scrip—Scrip called in.}— 
Pitf. employed defts. brokers, to buy for him 
thirty shares, scrip, in a railway co. for which an 
Act of Parliament had lately been obtained. 
Defts. purchased in their own names the practice 
of brokers being such; & pltf. paid them in price. 
The scrip was purchased ‘ for account Aug. 29,” 
but could not be then delivered, the scrip having 
in the meantime been called in by the directors to 
be registered in order that shares might be issued. 
Before the shares came out a call was made. 
These facts were known to pltf. ; but he from time 
to time desired to have the scrip forwarded 
without further delay. The share certificates 
came out in Dee.; & then the selling brokers 
tendered the shares to defts. with a demand of 
£150 for the call. Pltf. on being applied to, 
refused to furnish the £150 denying his liability 
& claiming the shares without such payment: & 
on their being withheld he repudiated the contract 
& brought an action for money had & received :—- 
Held: the non-delivery of the scrip on Aug. 29 
did not entitle him to recover his purchase-moncy. 
M‘Ewren v. Woops (1847), 11 Q. B. 13; 5 Ry. 
& Can. Cas. 335; 17L.J3. Q.B. 206; 12 Jur. 329; 
116 E.R. 379. 

169. ——- Transaction ultra vires the client.|-—- 
Re LONDON, HAMBURG & CONTINENTAL EXCHANGE 
BANK, ZULUETA’S CLAIM, No. 96, ante. 

170. ---— Insolvency of broker—Rights as 
against owners of securities—Deposited with bank. | 
—(1) Stockbrokers had two accounts with their 
bankers, a current account & a loan account. 
The brokers became defaulters on the Stock Ex- 
change on Jan. 13, & were on Jan. 24 adjudicated 
bkpts. At the time of their stoppage there was on 
the current account a balance of £1362 10s. to their 
credit, & a balance of £7500 was due from them to 
the bankers on the loan account. They had 
deposited with the bankers as security bonds & 
shares belonging to some of their clients. This 
deposit was made without the authority of the 
clients, but the bankers did not know that the 
securities were not the property of the brokers. 





31.L R 306; 1 Leg. Rep. 69,—IR. 
g. To repudiate contract -— Subject- 
matter of contract not existing at date of 


Aold to pltf. certain shares in a pro- 
jocted jolut-stock railway co., for a 
bum exceeding the deposit originally 
puld by deft. The project was aban- 
doned before any co. was regularly 
formed, either by deed or written 
agreeinent. Pltf., on the abandon- 


action against deft. for the recovery 
of the residue of the price of the 
shares :—Held: yltf. was entitled to 
recover from deft. the residue of the 
sum paid for the sharos, in on action 
for money had & recelved.—MAGUIRE 
v. GODDARD (1840), 2 Jebb & S. 455; 


contract.]—A party gave an order to a 
broker to ** buy for me forty shares of 
the Ayr & Galloway Ry.,” a company 
which was not properly constituted 
till subsequent to the date of the order. 
The purchase having been intimatod 
to & recognised by the mandant :— 


Part III.—RELATION BETWEEN Parties to Stock EXCHANGE TRANSACTIONS. 


The deposit was made to secure the general in- 
debtedness of the brokers to the bankers, & not 
merely their indebtedness on the Joan account. 
After the stoppage of the brokers the bankers 
realised the deposited securities, the proceeds of 
which were, together with interest until sale, more 
than sufficient to cover the balance due on the loan 
account, & there remained in their hands a sum 
exceeding the credit balance on the current 
account :—Held: the two accounts must be 
treated as one, & it was the duty of the bankers to 
apply the £1,362 10s. duc from them on the current 
account in reduction of the £7,500 due to them on 
the loan account. & to use the deposited securities 
to satisfy only the difference between these two 
balances; therefore the sum remaining in the 
bankers’ hands belonged to the owners of the 
deposited securities. 

(2) Two days before the stoppage of the brokers 
a client had sent them a cheque to pay for some 
slock which they had purchased for him. This 
cheque was paid to their current account, & the 
amount of it formed part of the £1,362 10s. The 
purchase was not completed by the brokers :-— 
Held: the client had no equity as against the 
owners of the deposited securities to be repaid the 
amount of his cheque out of the £1362 10s8.— 
Murron v. PEAT, [1900]2 Ch. 79; 691. J. Ch. 484 ; 
$82 L. TT. 440; 48 W. R. 486; 44 Sol. Jo. 427, C. A. 

171. Purchase by country broker from 
London broker—London broker alleged to have 
acted as principal.|——-Where a country client has 
employed a country broker to purchase stocks & 
shares through a London broker, it is a question of 
fact in cach case whether the London broker has 
acted as a broker & bought for his client, m which 
case he has complicd with his mandate, though in 
accordance with the practace of the Stock Exchange, 
he sends forward to the country broker a “‘ net 
price,” which includes the price paid by him to the 
jobber plus his comunission, or whether be has 
acted as a principal sclling to his client, not at the 
jobber’s price plus a regular or reasonable remuune- 
ration for himself, but at an arbitrary price 
obtained by adding an arbitrary sum to the 
jobber’s price. 

A country chent instructed a country broker to 
buy certain shares for him, & the country broker 
instructed London brokers, members of the London 
Stockh Exchange, who acted for them, to buy the 
shares, & they bought the shares from a jobber, 
adding to the price paid by them to the Jobber 
their own commission, & returning it tothe country 
broker as ‘ net price.”” The country broker sent 
to the client a bought note stating the price, but 
omitting the word ‘‘net,’? & added his own 
commission ; & this was the usual course of dealing 
in other purchases or sales of shares. 

In an action by the country client to recover 
from the country broker the sums paid by him on 
the ground that the way in which the London 
brokers had returned ‘net prices’? had made 
them vendors & not brokers, it was found as a 





Heid: he could not afterwards repu- acting as 


such, will be 


809 


ft 
fact that the London brokers had acted as brokers 
& not as principals :—Held : upon the authority of 
Aston v. Kelsey, No. 93. ante, pitf. was not entitled 
to recover.—BLAKER v. Hawes & Brown (1913), 
109 L. T. 320; 29 T. L. R. 609. 

172. To repudiate contract—Company not regis- 
tered in England.]—Hunt, Cox & Co. v. CHAMBER- 
LAIN (1896), 12 'T. L. R. 186, C. A. 

173. Recovery of guaranteed profit—Appropria- 
tion of stock not showing profit—Transfer to stock 
showing profit..—-DuTson v. HUMBERT NEPHEW 
& Co. (1909), Z'imes, Feb. 1. 


SUB-SECT. 7.—BROKER AS PRINCIPAL. 
A. In General. 

174. Rights of broker —To set up agency in de- 
fence to action.|—A., a broker employed by B. 
to sell certain railway shares, agreed with C., D.’s 
broker, to sell him fifty shares, of which A. after- 
wards informed his clerk at his office, who made an 
entry in the book as of a sale from A. to C.; & a 
contract note, to the same effect, was sentto GC. A. 
subsequently saw the entry in the book, & altered 
it by writing the name of B. as seller, & directed 
another note to be sent to C., with the name of B. as 
seller. A fresh note was accordingly sent the same 
evening or the next: morning, but C. received them 
both together the next morning. C. did not 
return the first note, nor did A. request to have it 
returned. Jn an action brought by D. against A. 
for breach of the agreement, in not completing the 
sale, the judge who tried the cause left it to the 
jury to say whether the second note was a correc- 
tion of a mistake in the first, & told the jury that if 
deft. entcred into a written contract in his own 
name, he could not afterwards set up that he was 
acting as broker merely, & although known to be 
a broker, if he signed the contract in his own 
name, he was liable :—Held: (1) this was no 
misdirection, (2) evidence that it was the custom 
in Liverpool to send in brokers’ notes without 
disclosing the principal’s name, was properly 
rejected.—MaciE v. ATKINSON (1837), 2 M. & W. 
440; Murp. & H.115; 6L. J. Mx. 115; 150 E.R. 
830. 


nO ane *—As to (1) Refd. Hheging « Senior (1841), 8 


.& W. 834; Humble vr. Hunter (1848), 12 Q. B. 310; 
Tlolding v. Klhott (1860), 6 H. & N. 117. As to (2) Refd. 
Johnston », Usborne (1840), 11 Ad. & KE} 549; Trueman 
v. Loder (1840), 4 Jur. 931; Spartah v. Beneche (1850), 
10 © BB. 212. 

175. Signature of contract in own name—Broker 
liable---Although known to be broker.]—-MAGEE 
v. ATKINSON, No. 174, ante. 

176. .|—If a broker sell stock, 
shares or debentures for an undisclosed principal, & 
sien the sold note as though he were the real 
principal himself, he is responsible for any loss 
sustained by the purchaser through the fraud of 
such undisclosed principal, although the purchaser 
may have been aware that he was buying of one 
who was dealing as a broker only.-—ROYAL 








liable on shares on the Melbourne Stock Ex- 


tdate the transaction, on the ground 
that: his order had not been imple- 
mented, or that the subject-matter of 
the transaction did not trnoly exist at 
the dute of the order, in respect of the 
parliamentary contract & subscribers’ 
agreement not having been signed at 
that date by the broker.—- WILKIE (OR 
WitKsin) & BROWN v. Micnie (1849), 
21 Sc. Jur. 486,—-SCOT. 


PART III aaa a SUB-SECT. 7. 
h. Gencral rule.J]—A broker, though 


&® contract as a prmecipal uniess it 
appears on the face of the contract. not 
only that he is a broker, but that he 
was acting merely as a broker-— 
HAMILTON ». HULL, FENWwick v. TULL 
(1896), 19 N. Z. L. R. 40. -N.Z, 

k. By rule of Stock — Exchange 
tohers regarded as princrpals—Lroker 


Ouying for undisclosed — princtpal— 
Whether Uable to emdennify — seller 
ayaunst calls.J}—Pitf. einployed — his 


broker to sell certain shures. Defts., 
who were also brokers, acting for an 
undisclosed principal, bought these 


change by a verbal contract in accord- 
ance with the usage & rules of the 
Exchange. After the savale pltf. paid 
certain calls due on the shares, 
brought an action against defts. to 
recover the amount so paid :—J/feld 
although dcfts. had bought the shares 
acting as brokers & as agents for an 
undisclosed principal, they were per- 
sonally Hable to indemnify pltf. for 
his Hability on the shares.— WILCOX 
® CLARKE & Co, (1806), 21 V. L. RR. 
69 1.—AUS. 

1. Forgery of 





share transfer — 
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Sect. 2.—Broker and client: Sub-sect. 7, A., B., 
C. & D.) 


EXCHANGE ASSURANCE Co. v. MoorRE (1863), 2 
New Rep. 63; 8 L. T. 242; 11 W. R. 592. 

177. Admissibility of evidence—-As to real rela- 
tion of parties.)}—(1) The general rule of princip al 
& agent applied that the principal must provide 
his agent with the money to be paid (Lorp 
ESHER, M.R.). 

(2) The first question was what was the contract, 
or whether pitfs. contracted as agents or as sellers ; 
&, as to that, the offer in writing or the contract 
note could not be taken as conclusive, but the 
evidence of the parties must be considered (LORD 
EsHEr, M.R.).—Strock & SHARE AUCTION & 
fa) aa Co. v. GALMOYE (1887), 3 T. L. R. 808, 
Anioiation :~~48 to (1) Refd. Barnard v. Foster (1915), 114 


178. —— ——.]—He WREFoRD, CARMICHAEL 
v. RUDKIN (1897), 13 T. L. R. 153. 


B. Custom to Treat Broker as Principal. 

179. Whether admissible 1n evidence.]|—Macrer 
v. ATKINSON, No. 174, ante. 

180. Whether custom of London Stock Ex- 
change.]|—Qu : whether a custom exists on the 
London Stock Exchange that a broker not dis- 
closing the name of the principal dealt with 
renders himself personally liable.--WILDY  v. 
STEPHENSON (1882), Cab. & Hil. 3. 

181. -|—GILL v. SHEPHERD & Co. (1902), 
19'T. L. R. 17; 8 Com. Cas. 48. 

182. Right of undisclosed principal to sue in own 
name.|—If a broker enter into a contract. for an 
undisclosed principal, the latter may sue on such 
contract in hisown name; & arule of the exchange 
on which the contract was made, which declares 
that a contract, made by a broker for an undis- 
closed principal, shall be regarded as the contract 
of the broker only, does not. control this right, even 
although the principal was cognisant of such rule. 
-—H UMPHREY v. LucAS (1845), 2 Car. & Kir. 152. 

188, ——-.|—-The rule of the Stock Exchange, 
by which brokers are treated as principals 1n respect 
of contracts, entered into by them, cannot atfect 
the rights of third parties, so as to prevent an 
undisclosed principal from suing in his own name. 
LANGTON v. WAITE (1868), L. R. 6 Eq. 165; 37 
L. J. Ch. 345; 18 L. T. 80; 16 W. R. 508; on 
appeal (1869), 4 Ch. App. 402, L. JJ. 











C. Broker Employed lo Buy. 

184, No right to make profit on price.}]—A 
broker, instructed by a customer to purchase 
shares at a price, is not entitled to make a profit 
by purchasing at a lower price, & delivering to the 
customer at the price originally named.—THomr- 
SON v. MEADE (1891), 7 T. IL. R. 698. 

185. ——..|—JoHNson v. KEARLEY, No. 125, 
ante. 

186. ——— Whether client may repudiate con- 
tract—Parties in pari delicto.|——B., being employed 








Whether broker personally lable.|-— 


CooPLR v. GARDINER (1902), 2 8. RR. Aarchange — Laability of 
N. 8. W. 67; 19 N.S. W. W. N. 54.— 
AUS. 29S. C. R. 54.—CAN 





m. Ftefusal of vendor of shares to 
deliver sharea-—Whether brokera justified 
in buying in market to fulfil contract. )— 
ee te soe (1904), 23 N. ZL. RH. 
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whom he would 
n, Name of undisclosed principal 
not disclosed—Within tyme limited for 


selllement by custom of Ontario Stock 


BoOULTHEE v. GZOWSKI (Ont.) (1898), 


o. FISHER v. PARK (1894), 13 
N. Z. L. R. 682.—N.Z,. 


p. Whether custom of Caleutla Stock 
Echange.j—There is no 
the stock & share market in Calcutta 
that a broker should be treated as 
principal both buyer & seller to 

e & whom he could 
hold liable under the contracts.— 
NANDA LAL Roy v. GUBUPADA HALDAR 
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by A., to purchase for him certain transferable 

shares in an unincorporated co., charged & received 

from him £25 beyond the market price of such 
shares at the time :---Held: an action would not 
lie to recover back this sum, the co. being within 

( Geo. 1, c. 18, & the parties in pari delicto.—-Buck 

v. Buck (1808), 1 Camp. 547; 170 E.R. 1052, N. P. 
187. —— .|—Deft. discovered that pltfs., 

who were stockbrokers, but not members of the 

Stock Exchange, besides charging commission had 

in their contract notes sent to him added something 

to the price at which they had really bought :— 

Held: he was entitled to repudiate such contracts. 

—STANGE & Uo. v. LowiTz (1898), 14 T. L. R. 468, 

©. A. 

Annotations :--Folld. Nicholson v. Mansfield (1901), 17 
tT. L. 2. 259. Consd. Johnson v. Kearley, [1908] 2 K. B. 
82. Refd. Johnson v. Kearley, [1908] 2K. B. 514. 

188. ---—-,]-—Pltf. employed defts., who 
were outside stockbrokers, to buy & sell & carry 
over stocks & shares on the London Stock Ex- 
change. Defts., in the contract notes which they 
sent to pltf., besides charging commission, added 
something to the price at which the stocks were 
really bought or sold :—Held: pltf. was entitled 
to repudiate the contracts.—NICHOLSON v. MANs- 
FIELD (J.) & Co. (1901), 17 T. L. R. 259, 
Annotation -—Consd. Jonson v. Kearley, [1908] 2 K. B. 82. 

189. No right to sell own securities——Transaction 
set aside.|— Where a person placed himself under 
the advice of a dealer in Kinglish & foreign funds, 
& the latter advised purchases & sales of stock, & 
it afterwards appeared that these purchases & 
sales were merely nonunal transfers & re-transfers 
of the dealer’s own stock, the difference bemg 
settled in account, 1t was held that the ct. of equity 
rightly interfered to compel an account between 
the parties, & to set aside the transactions that had 
taken place, on the ground that the dealer stood in 
a situation of advantage which equity will not 
allow to an agent in dealing with his principal. — 
ROTHSCHILD v. BROOKMAN (1831), 2 Dow. & Cl. 
188; 5 Bh. N.S. 165; 6 KB. R. 699, TT. L. 3) affg. 
S.C. sub nom. BROOKMAN v. RotTuscHiip (1829), 
3 Sim. 153; 70 J. O.S, Ch. 163, 


Annotations -— Consd. Bank of Bengal vr. Mucleod (1849), 
5 Moo. Ind. App. 1. Apld. Maturm vr Tredinnich (1883), 
2 New Rep, O14; ‘Tetley v. Shand (1871), 25 1. T. 6958. 
Distd. Waddell v. Hluekey (1879), 1 Q. B. D. 678. Consd. 
Ladywell Mining Co. ». Brookes, Ladywell Mining Co. v. 
Huggons (1887), 35 Ch. 1) 400, Apld. King, Viall & 
Benson v. Howell (1910), 27 T, L. BR. 114 = Consd. Kuhlirz 
vu. Lambert. (1913), 108 L. PT. 465; Armstrong o. Jackson, 
[1917] 2 K. B. 822. Refd. Robinson v. Mollett (1875), 
L. R, 7 H. £. 802; 2e Cape Breton Co. (1884), 26 Ch. D. 
221; Guy v. Churchi)) & Sim (1886), 2 T. L. R. 855; 
Guy v. Churchill & Stim (1889), 60 L. IT. 740, Johnson 
v. Kearley, (1908) 2 K. B. 514; Christoforides v. Terry, 
{1924} A. C. 566. Mentd. Grand Junction Canal Co. v. 
Dunes (1850), 2 H. & T'w. 92. 


190. - ——--.|—A. employed B., a stock- 
broker, to purchase surne canal shares. H. 
apparently bought them from C., the ostensible 
owner, but who afterwards turned out to be a mere 
trustee for Bb. ‘The ct. after a lapse of several years. 
& without entering into the question of the fairness 
of the price, held that the transaction was void on 
grounds of public policy, & set it aside with costs.— 











(1024), I, L. R. 51 Cale, 588.—IND. 
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broker.) -- 


q. Broker buyyng for undisclosed 
principal-—Right lo sue ecller on failure 
to tranefer.)—QB., through his brokers, 
sold shares to G., G. being himself a 
broker, & acting fur a principal, though 
at. the time of the contract. no Peele 
was disclosed. In the “ sold note ”’ 
G. was named as purchaser :—ield : 
G. in his own name, could maintain 
an action against B. for the non- 


custom in 


Part I[].—RELATION BETWEEN Parrizes to Stock ExcHance TRANSACTIONS. 


aera v. PEPPERCORNE (1840), 3 Beav. 78; 49 
‘Annotations :—Apld. Bank of Bengal v. Macleod 
& Moo. Ind. on. 1; Maturin v. qrodinnick (Isa 
New A Consd. Armstrong v. Jackson, [1917] 


191. Ju ) Shares in several mines 
were advertised to be sold by C.; M. bought them, 
paying the price of the shares to '., who repre- 
sented himself to be C€.’s agent. The shares 
actually belonged to 'T’. :—-Held: the transaction 
was voidable. 

(2) M. gave a commission to T. to buy other 
shares for him. TT. sold his own shares to M. :-— 
Held: this transaction was also voidable.— 
MATURIN v. 'TREDINNICK (1863), 2 New Rep. 514; 
9L.T. 82; 12 W. R. 740. 

Annotation :-—Generally, 3 ; i 
Gold Mine, Ix p. Wnty si 7° Tose. TEAS Weet) 
192. -|—Where a broker, pretending to 

exccute a mandate to buy, sells his own property, 

the sale may be rescinded, notwithstanding that 
the value of the things sold has decreased between 
the date of the sale & the date of the action for 

rescission. ARMSTRONG wv. JACKSON, [1917] 2 

K. B. 822; 86 L. J. K. B. 1875; 117 L. I. 479; 

33 T. L. R. 444; 61 Sol. Jo. 631. 

Annotation :—Mentd. Collins v. Hopkins, [1923] 2 K. B. 617. 
193. —-— Profit to be repaid.|-—I3. undertook 

to obtain shares for K. in a co. at the price of £3 

per share, &, subsequently shares were transferred 
to him, of which B. was the concealed owner, he 
having bought them two days previously at £2 per 
share. K. parted with most of such shares to 
other persons. On a bill filed by K. against b., 
praying that B. might be decreed to repay the 
difference between the price paid by B. & that paid 
by K, to B. for such shares. or, in the alternative 
that the transaction might be set aside :—-Jleld: 
there was a fiduciary relation between B. & K., & 

B. must repay the profit made by him to K., & 

also pay the costs of the suit.—KImMBEn v, BARBER 

(1872), 8 Ch. App. 56; 27 L. T. 626; 21 W. RB. 

65, L. C. 

Annotation :—Consd. Morison v. Thompson (1874), L. TR. 
9 Q. B. 480, 


194. When not receiving remuneration.|— 
An agent instructed by his principal to buy shares 
cannot himself sell shares to the principal, not- 
withstanding that he may not be remunerated for 
the sale-—Kine, VIALL & BENSON tv. HOWELL 
(1910), 27 T. L. R. 114, CL A. 

195. Fraud—Statute of Limitations.]—PItf. 
claimed to set aside certain transactions which 
he had entered into with deft. who was his stock- 
broker, with regard to certain shares, on the 
ground that deft. had fraudulently represented 
that he would act in pltf.’s interest with reference 
to the transactions, whereas he had in fact acted 
as principal, & had sold his own shares to pltf. 
The jury found that pltf. was induced to pur- 
chase the shares by the false & fraudulent repre- 
sentations of deft. The transactions took place 
between Nov. 1905, & Aug. 1906, but pltf. did 
not discover the fraud till July, 1912. The action 
was commenced in Nov. 1912 :—Held: when 
once fraud is established the rights of the party 























transfer of the sharcs.—GARRETIr v. 
Brrp (1872), 11 N. S. W. 8. C. 2. (L.) 
97.—AUS. 

r. Liabtlity on contract.J--A_ stock- 


ALLAN (1895), 11 
CAN. 


a. No right to speculate with customer's 
moncy.) — DESLAURIERS 0. 
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defrauded are not affected by Stat. Limitations 
so long as he remains, without any fault of his 
own, in ignorance of the fraud, & therefore pltf.’s 
claim was not barred by the statute.—OELKERS 
v. Kus, [1914] 2 K. B. 189; 83 L. J. K. B. 658; 
110 L. T. 332. 


Annotations :—-Consd. Osgoud v Sunderland (1914), 111 L. T. 
529. Refd. Armstrong v. Jackson, [1917] 2 K. B. 822. 


D. Broker I:mployed to Sell. 

196. Right to buy client’s securities—At current 
market price—Transaction set aside.]——Rorns- 
CHILD v. KBROOKMAN, No. 189, ante. 

197. Immediate market sale detri- 
mental to client—Client not to be prejudiced.|— 
Where there is an open account between a broker 
& his client, the broker is entitled, on the death of 
the client, to close the account at once & to sell all 
shares in respect of which he has entered into 
contracts on behalf of the client. Although the 
broker cannot properly sell the shares to himself, 
yet, when the circumstances are such that an 
immediate sale upon the market would be detri- 
mental to the interests of the client’s estate, the 
broker may, if he pleases, take over the shares at 
a valuation based on the markct prices of the day, 
provided that by so doing the estate of the client 
is not prejudiced.- -Me FINLAY, WILSON (C. 8.) & 
Co. v. FINLAY, [1913] 1 Ch. 665; 82 L. J. Ch. 295 ; 
108 L. TV. 699; 29 T. L. R. 4836; 57 Sol. Jo. 444, 
C, A. 

198. Right to make profit on price—Whether 
client may repudiate contract.|--NICHOLSON  v. 
MANSFIELD (J.) & Co., No. 188, ante. 

199. Sale to undisclosed principal—pPrincipal dis- 
claiming—Liability of broker for negligence.|— 
Pitfs., sharebrokers at Iceds, employed deft., a 
sharebroker at Manchester, to sell certain shares in 
a railway co. Deft. returned for answer that he 
had done so, inclosing a sold note, which stated the 
purchase to be for the settling day, Oct. 15. On 
Oct. 2, pitfs. requested the name of the purchaser 
Immediately, as the shares were gomg up; to 
which deft. replied that the shares being sold for 
Oct. 15, the buyer refused to give the namo until 
then, but if pltfs. had any reason to doubt the 
integrity of ther principal, they might at once 
transfer the shares into the name of R. & he deft. 
would be at the expense of retransfer. After Oct. 
14, the price of shares in the railway co. in question 
began to fall, d&, in reply to a demand from pltfs. 
on Oct. 21, deft. gave EF. as the name of the pur- 
chaser. It appeared that in the bought note to 
F. no mention was made of the settling day, but 
that pitfs. had applied to him for payment, but he 
disclaimed all knowledge of them in the transac- 
tion, & referred them to deft. Pltfs. having sued 
deft. as the purchaser of these shares :—Held: 
the action was not maintainable, even assuming 
the variance between the bought & sold notes to 
be matenal; &, semble: pltf.’s remedy, if any, was 
against deft. for negligence. —WHALLRY v. DAVISON 
(1846), 10 Jur, 573. 

200. Full disclosure that brokers selling as prin- 
cipal—-Assent of client.|—Enuis & Co.’s TRUSTER 
v. WATSHAM (1923), 155 I. T. Jo. 363. 








36.-} upon which they made a profit without 
first disclosing the fact, they could not 
recover from deft. a loss sustained 
upon such stock, although they claimed 


that the sales in question were per: 


Man. L. it. 


FoRrGEr 


broker buying sbares fur a disclosed 
principal is not Hable on the contract 
—LANE ©, MARTYN (1894), 15 N.8. W. 
ee) 144; 10N.S8S. W. WL.N. 191. 


t. Admissibility of cvidence — To 
contradict bought notes.}—JACKSON . 


(Que.) (1907), 4 BE. L. 363,--CAN. 

b. No right to sell own securities 
—No achon Ues against customer to 
recover loss sustained on securuves.\— 
Where pltfs,’ brokers were employed 
by deft. to purchase certain stock, & 
sold him stock owned by themselves 


mitted by the rules of the Exchange. 
—PLAYFAIR 9 CORMACK (1913), 24 
Oo. W. RR. 988: 5 O. W.N. 35; 13 
D. L. R. 816.—CAN. 

— BLACK v. GEDDES (1914), 


Cc... 
20 RR. L. . 8. 474.—OAN. 
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Sxecr. 3.—CLIENT AND JOBBER. 

201. Contract interpreted according to usage of 
Stock Exchange.]—GrisseLL v. Bristowr, No. 
304, post. 

2 





-|—Deft., through his brokers, pur- 
chased on the Stock Exchange of a jobber 100 
shares in a joint stock co., limited, for May 15, 
1866. On the name day, May 114, the brokers 
handed a ticket with deft.’s name as the buyer to 
the jobber. This ticket having been, according 
to the custom of the Stock Exchange, divided, a 
“split” for fifteen shares came through various 
hands to the broker of pltf. who was the registered 
holder of fifteen shares, & had, through his broker, 
sold fifteen shares to another jobber for delivery 
on the same May 15. On the receipt of deft.’s 
name pltf. executed a transfer of the shares to 
him, & pltf.’s broker handed the transfer & the 
certificates of the shares to deft.’s brokers, who 
accepted them on behalf of deft., & paid pltf.’s 
broker the price. Deft.’s brokers in handing in his 
name acted by the express authority of deft., 
& in accepting the transfer & paying the price 
they acted according to the custom of the Stock 
Exchange, though without any express authority of 
deft. The co. stopped payment on May 10, & 
on May 11 a petition was presented, & an order of 
the Ct. of Ch. for winding up the co. was after- 
wards made. On May 18 deft. refused to accept 
the shares, & pltf. was afterwards compelled 
to pay a call as the registered holder of the shares, 
upon which he brought an action agaimst deft: 
for not indemnifying him against the calls :-—Held : 
deft. was bound by the acceptance of the transfer 
by the brokers on his behalf & payment of the 
price; & a contract then arose between pltf. & 
deft., by which deft. was bound to indemnify pltf. 
Where a contract for the purchase & sale of 
shares has heen entered into between individuals 
through their respective brokels ov with the mter- 
vention, as purchasers or sellers, of jobbers, 
members of the Stock Ixchange, the lawful 
usages & rules of the Stock Iixchangye are incor- 
porated into & become part & parcel of all such 
contracts, & the rights & habilities of individuals, 
parties to any such contracts, are determined by 
the operation upon the contracts of these rules & 
usages (KELLY, C.B.).—BowriIna v. SHEPHERD 
(1871), L. R.6Q. B. 809; 407. J. Q. B. 1293 24 
J.T. 721; 19 W. R. 852, Ex. Ch. 
An jg, APM Platt v. Rowe & Mitchell (1909), 26 


203. Privity of contract between client & jobber.]| 
— RUSsELL BRoTHERS v. BENDIGO GOLDFIELDS, 
Lrp. (1896), Tames, Nov. 28. 

204. ——.)—BELL vv. PLUMBLY 
T. L. R. 398. 

205. Right of client to sue jobber.|—In 
the case of transferring stochs, it 13 very often done 
by brokers without the principal’s being so much 
as mentioned, & yet he may inaintaim an action 
against the person to whom the stock is transferred 
(Lonp Harpwickk, C.).—LisseT v. REAVE (1742), 
2 Atk. 394; 26 I. R. 638, 

206. —— Specific performance.]—CoLus 
v. Brisrowk, No. 254, post. 

207. Right of jobber to sue client.|— 
Indebilatus assumpait for stock sold & caused to 
be transferred by pltf. to deft., & by deft. duly 
accepted. Plea, that the stock alleged to be 
caused to be transferred was so caused to be 
transferred by virtue of an agreement with pltf. 
for the transfer of the same, in consideration of 
£4,531 5s. to be therefore paid to pltf. for the same ; 
& that, al the time of making such agreement, 
pitf. was not actually pessessed of or entitled to the 


(1900), 16 
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stock in his own right, etc.; by means whereof 

the said contract became & was null & void :-- 

Held : on error brought upon the judgment of the 

Ct. of Exch., that the plea was no answer to the 

action. —M‘CALLAN v. MORTIMER (1842), 9 M. & W. 

636; 11 L. J. Ex. 429; 6 Jur. 196; Ex. Ch.: 

affq. S. C. sub nom, MORTIMER v. M‘CaLLAN (1840), 

7M. & W. 20. 

Annotations :—Distd. Nicholson v. Gooch (1856), 5 Ki, & B. 
999. Consd. Calder v. Dobell (1871), L. R. 6 C._P. 486. 
Refd. Grissell v. Bristowe (1868), L. HR. 3 C. P. ‘ 
Langton v. Waite (1868), L. R. 6 Hq. 165. : 
Crucknell v. Trueman (1842), 9 M. & W. 684; Thomas ». 
Fredricks (1847), 10 Q. B. 775; TR. v. Manwaring (1858), 
Dearie eh 132; Owner v. Bechive Spinning Co., [1914] 
1K. B. 105. 

208. ——-  ------.] — RuSSELL BROTHERS v. 
BENDIGO GOLDFIELDS, Lrp. (1896), 7'imes, Nov. 28. 

209. Default of broker.|—-BELL v. 
PLuMBLy (1900), 16 T. L. R. 393. 

: J—SToNEHAM & MEs- 

SENGER v. WYMAN, No. 392, post. 

211. Jobber acting as principal—Right of client 
to direct closing of account.|—-RIDSDALE v. 
UNIVERSAL, STocK FEEXCHANGE, Lrp. (1895), 11 
T. I. R. 318. 

Discharge of jobber’s liability.|—Sce Part IV., 
Sect. 7, sub-sect. 2. post. 

Effect of default of broker.J—Sce Part VI1., 
Sect. 1, 7 














Secr. 4.—VENDOR AND PURCHASER. 

212. Warranty of genuineness of documents.]— 
WESTROPP v. SOLOMON, No. 232, post. 

13. -——.]—Smitu v. REYNowps, No. 350, post. 

——-.|— See Stock Iixchange ules, 1911, r. 
112 (1). 

214. Relief of vendor from subsequent liability — 
Duty of purchaser.]—WyYnNneE v. Price, No. 300, 
post. 

Privity of contract.|—Sec Compantes, Vol. IX., 
pp. 329, 330, 350, Nos. 2074-2079, 2213. 

Rights of parties inter se.]|—Sce COMPANIES, 
Vol. TX., pp. 350-354, Nos. 2212-2236. 

Right of seller to indemnity.|—-See COMPANIES, 
Vol. IX., pp. 328-331, Nos. 2068-2088, Vol. X., 
pp. 956, 957, 1068, Nos. 6559, 7479. 

Effect of winding up.|—See Companigs, Vol. 
IX., pp. 395-308, Nos. 2516-2543. 

Commencement of liability—-Release of inter- 
mediaries.|—Sce Part IV., Sect. 7, sub-sect. 2, post. 


Stcr. 5.—RUNNERS. 
Sus-srectT. 1.—IN GENERAL. 

215. Nature of contract—Employment.]—Ttfs.. 
who were stockbrokers, entered into an oral 
agreement with deft. that he should introduce 
clients to them, & that pltfs. should transact 
business on the Stock Hxchange for the clients 
thus introduced, upon the terms that, as between 
pltfs. & deft., deft. should receive half the com- 
mission earned by pltfs. in respect of any trans- 
actions by them for any clients introduced by 
deft., & that he should pay to pltfs. half of any 
loss which might be incurred by them in respect 
of such transactions. Pltfs. claimed to recover 
from deft. half the loss which they had incurred 
in Stock Exchange transactions which they had 
entered into on behalf of one R., who had been 
introduced to them by deft. :—Held: deft. having 
an interest in the transactions, equally with pltfs. 
& the main object of the contract being to regulate 
the terms of deft.’s employment, the principle 


Part IV.—Course or Businuss. 


of Couturier v. Hastie (1852), 8 Exch. 40, applied, 

& the contract was not within Stat. Frauds, s. 4, 

& the action was maintainable, though the con- 

tract was not in writing.—-SutTtTon & Co. v. Gry. 

[1894] 1 Q. B. 285; 63 L. J. Q. B. 6383; 69 L. T. 

673; 42 W. R. 195; 10 T. L. R. 96; 38 Sol. Jo. 

773 ee mae c A. 

Annotations :— ~Gu .C : 
Harburg India TBerCunice é bere : ti905) y * i 
778; Davys v. Buswell, [1913] 2 K. B. 47. 

216. -}—Pitf. was a “ half-commission 
man” & defts. were stockbrokers & members 
of the London Stock Exchange, & an agreement 
was made between the parties that pltf. should 
have a share of the commission on orders intro- 
duced by pltf. & executed by defts. Pltf. had a 
seat in defts.’ office, & was paid by commission, 
& not by salary, for helping to carry out the busi- 
ness in the office. Pltf., having left defts.’ service, 
brought an action against them to recover a share 
of the commission earned by them on transactions 
which they, as brokers, had entered into, after 
he had left their service, on behalf of persons whom 
he had introduced to them during that. service :— 
Held: the agreement was one which gave rise to 
the relationship of employment, & as there was no 
evidence that the parties had agreed that com- 
mission was to be paid for an indefinite period 
after the employment should ccase, pltf. was not 
entitled to commission on orders given after the 
termination of his employment, but where during 
his employment orders had been given to open 
& carry over stocks pltf. was entitled to com- 
mission on those transactions until they were 
closed.-- BICKLEY v. BROWNING, Topp & Co. 
(1913), 30 T. L. R. 134. 

217. -—-— Guarantee.J]—SutTron & Co. v. Grey, 
No. 215, ante. 

218. —--- Partnership.}] — SurTrron 
Grey, No. 215, ante. 

219. Authority to bind broker—Acceptance of 
orders by broker—-Whether sufficient holding out.]— 
—Defts., a firm of stockbrokers, had in their 
employ a clerk to whom they allowed commission 
upon orders introduced by him to them & accepted 
by them, but who was not authorised himself to 
accept orders on their behalf. On three occasions 
pltf. gave orders to the clerk for the purchase of 
shares by defts. on pltf.’s behalf, which orders were 
transmitted by the clerk to defts., who executed 
them & sent to pltf. bought notes in respect of 
the shares so purchased. No intimation was 
given by dcfts. to pltf. that they accepted the 
erders prior to their execution by defts. In pay- 
ment of the price of the first two lots of shares 
purchased pltf. drew a cheque payable to defts.’ 
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order which he gave to the clerk, who delivered it 
to defts. The third lot of shares was paid for by 
pltf. in a similar manner, with the exception that 
the cheque was drawn to the order of the clerk. 
Defts. reccived the cheques & credited pltf. with 
the amount of them. Orders for the purchase 
of other shares by defts. were subsequently 
given by pltf. to the clerk, who did not transmit, 
them to defts., but made out & handed to pltf. 
bought notes purporting to show purchases of 
shares in pursuance of the orders, & to be signed 
by defts., which were forgeries. PHf. gavo him 
cheques for the supposed prices of the shares 
which he misapplied to his own use :—Held : upon 
the above-mentioned facts there was no evidence 
for a jury of a holding out by defts. to pltf. of the 
clerk as authorised to enter into contracts on 
their behalf, &, therefore, defts. were not liable 
in respect of the orders subsequent to the first 
three. —SPOONER v. BROWNING, [1898] 1 Q. B. 528 ; 
67 1. J Q. B. 839; 78 L. T. 98; 46 We. R. 369 5 
14°39. LR. 245, CL A. 


SuB-SECT. 2.--RIGHT TO COMMISSION, 

220. Charges over & above contango—Whether 
custom of Stock Exchange for runner to share.]— 
There is no custom of the Stock Exchange whereby 
a ‘“ half-commuission man” can claim a half share 
of the small extra charge for expenses made by the 
broker over & above the ordinary continuation 
charge or contango which is reccivable by the 
““jJobber.’—VoN TAYSEN v. BAER, ELLISSEN & 
Co, (1910), 56 Sol. Jo. 224. 

221. Orders given after termination of employ- 
ment.]—-BickLeEyY tv. Browning, Topp & Co.,, 
No. 216, ante. 

222. Orders given to open & carry over—Com- 
mission until transactions closed.])—BICKLEY v. 
BROWNING, Topp & Co., No. 216, ante. 

223. Effect of closing of Stock Exchange.|— 
By an agreement between pltf. & defts. the latter 
agreed to pay to pltf. half commission on. all 
business introduced by him, subject to a certain 
minimum, During the currency of the agreement 
the Stock Exchange was closed for some months 
owing to the war. In an action on the agreement 
pitf. contended that the agreement in effect entitled 
him to a salary, whether the Stock Exchange was 
closed or not. :—Held: it was an implied term of 
the agreement that to entitle pltf. to remuneration 
the Stock Exchange should remain open, & pltf. 
was not entitled to recover.--BERTHOUD 1, 
Scuweper & Co. (1915), 31 T. 1. R. 404. 


Part IV.—Course of Business. 


SecT. 1.—-RULES AND CUSTOMS. 
SuB-srcT. 1.--RULEs. 

224. Whether binding on client—By virtue of 
employment of broker on Stock Exchange.]| 
BAYLEY v. WILKINS, No. 31, ante. 

225. —— -.|—TAYLOR v. STRAY, No. 118, 
ante. 








PART IV. SECT. 1, SUB-SECT. 1. 


224i. Whether binding on client By 
virtue of employment of broker on 
Stock Exchange.}—Held: tho copy of 
the rules of the Stock Hxchange was 


having authorised 
Stock Exchange, 


20.-—AUS. 


rightly received in evidence. 


s bound by C 
rules —PALMER 1. eee: 
TN.S.W.. R296; 3 N.S. W.W.N, 


-Morricr v. THonthr, No. 


53, ante. 

227. — -—.]~-HopGxkinson v. Ketry, No. 
313, post. 

228. —- -——.|—-ForGeT v. BAXTER, No. 32, 
ante. 

229. — —--,] — Deft. instructed Stock 

Deft., 224 ix. -.]}—McMAHON  ¥. 

‘tf. to buy on the Kuirry, Sarr & AMOS (1918), 43 


O.L. R. 294; 14.0. W. N.315,--CAN, 

224 fii. - J-—-BRENNAN  ?, 
SUTHERLAND & Co,, (192512 D. I. BR 
665.—CAN, 


such 
Upwanrp 


814 
Sect. 1.—Rules and customs: Sub-sects. 1 & 2, A. 


Exchange brokers to buy for him certain shares, 
& the brokers purchased a larger number of the 
shares from pltfs., who were an issuing house 
& who sold as principals. The brokers then 
allotted some of these shares to deft. in their 
books. The brokers had bought from pltfs. to 
greater advantage than they could have bought 
from a jobber & they had no interest in the sale 
of the shares except to earn a commission from their 
clients. The contract notes showed that the 
brokers had purchased from non-members of the 
Stock Exchange. In an action by pltfs. against 
deft. to recover the price of the shares :—Held : 
a general authority given to Stock Exchange 
brokers to buy shares was an authority to buy 
in accordance with the rules of the Stock Exchange 
& as the rules had been complied with pltfs., 
though non-members, were entitled to recover.— 
UNION & RHODESIAN TRUST, LrD. v, NEVILLE 
(1917), 38 T. L. R. 245, 

230. —-— —---- Effect of principal’s ignorance of 
rules.|—SuTron v. TATHAM, No. 112, ante. 

231. ~ Where rules ilfegal or un- 
reasonable.|—A person who employs a broker to 
sell shares on the Stock Exchange authorises such 
broker to make a contract of sale in accordance 
with the rules & regulations there in force, & under- 
takes to indemnify the broker against any lia- 
bility incurred by him under those rules, unless 
the rules relied on by the broker are either illegal 
or unreasonable, & not known by the principal.— 
HARKER v. EDWARDS (1887), 57 L. J. Q. B. 147; 
4'T. L. R. 02, C. A, 

Annotation :— Folld. Smith v. Reynolds (1892), 66 L. T. 


232, —-- - —-—- Rule made after particular trans- 
action.|—On Mar. 10, 1847, A. employed B., a 
sharebroker & member of the London Stock 
ixchange, to sell for him certain documents which 
purported to be scrip or certificates, each for 
fifty shares, in a projected railway co. On Mar. 27 
3. sold these certificates to C., & handed over the 
proceedsto A. The certificates being subsequently 
found to be forged, B. was, on May 11, called upon 
& obliged to pay, pursuant to a resolution of a 
committee of the Stock Exchange, to C. a certain 
agreed value as for genuine certificates of that: co., 
& which considerably exceeded the price for which 
he had sold the spurious certificates. 

Jn an action by B. against A. to recover the sum 
so paid by him to C., the declaration contained a 
special count averring a promise by A. that the 
certificates were genuine, & a count for moncy 
paid. Upon the latter count, A. paid into ct. 
the sum he had received on the original sale, with 
interest: :—Held : (1) B. was not entitled to recover 
upon the special count, there being no promise, 
express or implied, that the certificates were 
genuinc; & under the count for money paid, 
B. was only entitled to recover the amount actually 
paid by him to A.; (2) the resolution of the com- 
mittee of the Stock Exchange, made after the 
transaction was completed, however 1t might bind 
the members of that body, could not affect A.— 
WESTRopP v. SOLOMON (1849), 8 C. B. 845; 19 
L. J.C. P.13; 13 Jur. 1104; 1387 B. Rh. 642. 
Annotations :-—-Generally, Mentd. J uv. Fair F 

L. T. 10; Raphael ue (igshy, Gel & i sa ~ 
-.]|—BENJAMIN v. BARNETT, 

















-]—(1) Four exors. holding 
stock in their names directed their solr. to sell the 
stock. The solr., in the name of his firm, gave 
to a stockbroker whom the solr. had employed 
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in Stock Exchange speculations directions to sell 
the stock. The stock was sold by the broker, & 
the solr. returned to the stockbroker transfers 
of the stock, with receipts indorsed, signed by the 
four exors. The sale was completed, & the 
stockbroker sent to the solr. a cheque for part 
of the purchase-money for the shares, & carried 
the balance on the transaction to the credit of 
the solr. in the account between them, which 
account was afterwards settled by a payment 
made to the stockbroker :—Held: under the 
circumstances, the stockbroker must be held to 
have had notice that the shares were not the pro- 
perty of the solr., & that, though the solr. had from 
the exors. authority to receive the purchase-money, 
payment to him, by giving him credit in an account 
between them, was not sufficient to discharge the 
stockbroker, who remained liable to the exors. 
for the balance. 

(2) The sale was made subject to the Rules of 
the Stock Exchange, & the stockbroker alleged 
that by those rules the broker could recognise 
only the person employing him, & obey his direc- 
tions as to the disposal of the proceeds of a sale : 
Held: the Rules of the Stock Exchange applied 
only to the sale on the Stock Exchange, & not to 
subsequent transactions. 

(3) What was the extent of S.’s agency for pltfs. 
It appears from the letter of June 28, that the 
transfers were sent by S. to [deft.] on that day, 
& that the receipts on those transfers were signed 
by pltfs. That would, in my judgment, import an 
authority in the person who was allowed to 
transmit these receipts himself to receive the moncy 
as money. Pltfs., in the statement of claim, say 
that as to such part as was paid in cash or in dis- 
charge of a call properly payable by pltfs., they are 
willing to accept such payments as payments made 
to themselves or on their account. That appears 
to be a distinct admission that 8. was armed with 
authority from pltfs. to receive the purchase- 
money by an actual payment in cash, but no 
further (Fry, J.)~—-PEARSON v. Scorr (1878), 9 
Ch. D. 198; 38 L. T. 747; 26 W. R. 796 5 sub nom. 
Prerson v. Scott, 47 L. J. Ch. 705. 


Annotations :-—.18 to (1) Refd. Bradford v. Price (1923), 92 
L. J. K. B. 871. 48 to (2) Refd. Blackburn 1, Mason 
(1893), 68 L. T. 510; Anderson ». Sutherland (1897), 13 
T, L. R. 163. Generally, Refd. Hine v., Steamship Insce. 
Syndicate, The Netherholinc, Glen Holme & Rydal 
Holme (1895), 72 lL. T. 79. Mentd. Papa » Weatacott, 

f1894] 1 Q. B. 272; Walker v. Barker (1900), 16 'T. L. R. 

393. 


235. —- — --— Printed rules & regulations.|— 
BENJAMIN v. BARNETT, No. 18, ante. 
~—— Indemnification of broker against 
loss.|— See Nor. 86-94, ante. 

236. Whether binding on outsiders—Rule in- 
volving violation of law.]—-(1) Differences are 

ayable only by virtue of the Stock Exchange 
tules (JAMES, L.J.). 

(2) Hither the rules of the Stock Iixchange are 
binding on outsiders or they are not. If they are 
binding they are binding in their entirety. If they 
are not binding or are in any way a violation of the 
law of bkpcy.—-what we call a frand on the law 
of bkpcy.-~they are utterly void & of no effect 
against the outside world (Jamxs_ I,.J.).—Re 
PLUMBLY, Fx p. Grant (1880), 13 Ch. D. 667; 
42 L. T. 387; 28 W. R. 755, C. A. 

Annotations :—As to (2) Apld. Levitt v. Hamblct, (1901) 2 

K. B. 53. Refd. Beckhudson & Gibbs v. Hamblot, [1900] 

2 Q. B. 18. Generally, Reid. King v. Hutton, [1899] 2 


Q. B. 55S 3 Anderson ¥v. (1900) 2 Q. B. 260; 
Ite Woodd, Ez p. King (1900), Be L. T. 504; Ratcliff & 


Dealtry v. Mendelssohn, {1902 
37. J—Levitr v. HAMBLET, No. 21, ante. 


238. —-—- Rule applicable to domestic forum.] 
—JL&vitt v. HAMBLET, No. 21, ante. 











Part IV.—Course or Busrness. 


On default of broker.]—Sce Nos. 393-395, 
ost. 
# 239. Power of Committee to alter rules.|—UNnion 
CorePN., LTD. v. CHARRINGTON & Broprick, No. 15, 
ante. 
240. —-——-.]—-BARNARD v. Fostrer, No. 16, ante. 


SUB-SEcT. 2.——CUSTOMS. 
A. In General. 


See, generally, Customs & Usaass, Vol. XVII., 
pp. 1 et seq. 


241. Admissibility of evidence—Custom not to 
insert principal’s name in contract note.|—MaGuu 
v. ATKINSON, No. 174, ante. 

242. Custom existing at place other than 
where contract made.]—JoNEs v. CLARK (1847), 8 
J. T. O. S. 517. 

——— As to time of delivery.]— See Sect. 7, sub- 
sect. 4, post. 

243. Existence of custom—Whether question for 
jury—Custom not universal.]— PlItf., through his 
broker, sold to deft.. a stock jobber, a number of 
shares in a bank. On the same day the jobber 
gave to pltf.’s broker a ticket with the name of G. 
upon it, as the intended purchaser, & which name 
had been passed to him from another jobber in the 
usual manner according to the course of business 
on the Stock Exchange. Pltf. executed a transfer 
to G., whose name was registered as a shareholder. 
The bank being wound-up it} was discovered that 
at. the time G.’s name was passed to pltf. as the 
transferee of the shares he was an infant, & by 
order of the Ct, of Ch. pitf.’s name was placed 
upon the list of contributories in his stead. To an 
action brought by pltf. against deft. to indemnify 
him for the amount of calls paid, in consequence of 
being replaced on the lst of contributories, deft. 
pleaded that he was discharged from his liability by 
the usages of the Stock Exchange. The jury found 
that it was not part of the usage of the Stock 
Exchange that, if there be several intertnediate 
sales between the first. seller & the lust buyer, & 
the first seller recerve the price of the shares & 
transfer them to the last buyer, the intermediate 
buyers are irresponsible when the name of the 
transferee which was passed was that of a person 
legally incapable of being registered: - Held: 
(1) the judge was right in leaving the jury to say 
what was the usage of the Stock Exchange, for it 
if is not so universal an usage as to be binding 
upon all persons dealing there; (2) the jobber, 
until he has passed to the purchaser the name of a 
person who is legally capable of contracting, & 
who has given authority for the use of his name as 
transferee, is not discharged, notwithstanding the 
rules & usages of Stock Exchange to the contrary. 
—Drnt v. NickaLns (1873), 29 L. T. 5386; 22 
W.R. 218; affd. (1874), 30 L. T. 644, Ex. Ch. 
Annotation :- ~Generally, Mentd, Kellock v. Enthoven (1874), 

43L.J. Q. Bb. 00. 
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B. Whether Buiding on Chrent. 


244. Whether binding by virtue of employment.] 
—Po.Luock v. Srapies, No. 117, ante. 


PART IV. SECT. be SUB-SECT. 2. 965 ; 


d. Admissibihty of cvidence.) —— 
Parole evidence of practico is not 
incompetent on tho ground of the 
existence of printed rules, unless it be 
proved that theso rules relate to the 
precise matter as to which the parole 
evidence is tendered.—Ralt v. PRIM- 
ROSE (1859), 21 Dunl. (Ct. of Sess.) 


ance o 


31 Se. Jur. 629.— SCOT. 


PART IV. SECT. 1, SUB-SECT. 2. 
—B. 


— i, We Einaeng by virtue of 
employment— l¢ffec 
s custom }—An alleged usage of 
the Stock Exchange, relied upon as 
authorising stockbrohers who are cn- 
titled to sell stocks or shares of a 
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te ———.]--HAWkKINS v. MabTrBy, No. 329, 
post, 


ii ~-—-.]~--Bowrina ». SHEPHERD, No. 202, 
ante. 
247, -—--- 


“| NICKALIS v. MERRY, No. 308, post. 
248, ——-  —LEvirr v. LTAMBLET, No. 21, ante. 


249. Effect of client’s ignorance of custom.| 
---BAYLIFFE v. BUTTERWORTH, No. 113, ante. 

















250. ——-—.] BLACKBURN v. Mason, No. 
370, post. 

251, —— -|— BENJAMIN v. BARNETT, No. 
18, ante. 

252. -—--- Custom disregarding provisions 


of Leeman’s Act, 1867 (c. 29).])—-SzYMOoUR v. 
Bripag, No. 59, ante. 








253. ——-- -~ ~]—PERRY v. BARNETT, 
No. 90, ante. 
254. Effect of private instructions to broker.] 


—Pltf., a holder of 200 shares in a co., by his 
brokers, contracted on the Stock Exchange for the 
sale of that number of shares to the defts. who 
were jobbers, for a future day called settling day. 
Before the setthng day the jobbers, on a day 
called the name day, in accordance with the 
custom of the Stock Exchange, gave to the vendor’s 
broker the names of seventeen persons as ultimate 
purchasers, to whom the shares were to be trans- 
ferred in diflerent parcels. ‘The brokers of the 
vendor accordingly prepared seventeen deeds of 
transfer, got them executed by the vendor, & on 
settling day handed them & the share certificates to 
the jobbers, who thereupon paid the price agreed 
upon. Inthe meantiine the co had stopped pay- 
ment & was ordered to be wound up. The seven- 
teen transferees, through their brokers, had paid 
their purchase-money to the jobbers, & had re- 
ceived but not executed the deeds of transfer, & 
pltf., whose name remained on the list of share- 
holders, was obliged to pay calls on those shares. 
Pltf. thereupon filed a bill against the jobbers, 
claimmg indemnity against the calls :—Held: the 
contract between pltf. & the jobbers must be 
interpreted according to the rules of the Stock 
Exchange, & after the jobbers had paid to the 
vendor his purchase-money, & given the names of 
transferees to whom the vendor executed transfers, 
& after these transferees, through their brokers, 
had received the transfers & pan their purchase- 
money to the jobbers, the liability of the jobbers 
ceased, & the bill was dismissed. 

No private instruction given to pltf.’s brokers 
could limit the general authomty which by employ- 
ing them as his brokers to sell on the Stock Ex- 
change, he gave them to sell according to the 
custom of the Exchange (per Cuk.).—COLES v, 
BrisTOWwE (1868), 4 Ch. App. 3; 38 L. J. Ch. 81; 
19 L. T. 403; 17 W. R. 105, LC. & L. JS. 
Annotations :—Distd. Cruse v. Paine (1869), 4 Ch. App. 

441. Apld. Hawkins v. Maltby (1869), 4 Ch. App. 200; 

Street v. Morgan (1869), 21 L. T. 432; Bowring v. 

Shepherd et), L. R. 6 Q. B. 309. Consd. Maxted v. 

Paine (1871), L. It. 6 Exch. 132; Merry v. Nickalls 

1872), 7 Ch. ADP, 733. Apld. Loring v. Davis (1886), 

2 Oh. D. 625. efd. Sheppard v. Murphy. (1868), 16 

W. lt. 948; He Asiatic Banking Corpn., loyal Bank of 

India’s Case (1869), 4 Ch. App. 252; Davis v. Hayoock 

(1869), L. R. 4 Exch. 373; Allen . Graves (1870), L. R. 

6 Q. B. 478; Maynard v. Katon (1873), 9 Ch. App. 416, nm. 3 

Neilson v. James (1882), 9 Q. B.D. 546. 


customer for the realisution & payment 
of money due to them by such cus- 
tomer, for which there is an adequate 
demand, where a forced sale would 
lower the selling price :—-Held: un- 
reasonable, & incapable of being 
supported against a customer who was 
not proved to be acquainted with the 
existence of such alleged usage.— 
HAMILTON v. YOUNG (1881), 7 L. RB. Ir. 


of clhient’s ignor- 
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Sect. 1.— Rules and customa: Sub-sect.2, B. Sect. 
Z : hi ees 1&2. Sect.3: Sub-scets. 1 &2. 
ect. 4. 


255. Custom not repugnant to law.) 
RENNIE v. Morris, No. 303, post. 

256. Where custom unreasonable.| —~— 
TAYLER v. GREAT INDIAN PENINSULA Ry. Co. 
(1859), 4 De G. & J. 559; 28 L. J. Ch. 709; 33 
iL. T. O. S. 361; 5 Jur. N.S. 1087; 7 W. R. 637 ; 
45 BE. R. 217, L. JS. 

Annotations :—Distd. Wawkins v, Maltby (1867), 3 Ch. App. 
188. Refd. Hr p. Swan (1859), 7C. BANS. 4008 See 
v. North British Australasian Co, (1863), 2 H. & ©. 175; 
France . Clark (1884), 26 Ch. D. 257; Soc. Générale de 
Paris v. Walker (1885), 11 App. Cas. 20. Mentd. Hunter 
“ alters Sig Beit Poros e TIunter (1870), 

a Rh, q. 25 e Queenslan es y 

v. Martin (1894), 71 L. T. 115. ie aaa 





257, ———- ——--.]—PrERky v. Barnetr, No. 90, 
ante. 
-——.]— BLACKBURN v. Mason, No. 
370, post. 
259. — -—.]-~BENJAMIN v. BaRNETT, No. 
18, ante. 
260. —- Custom changing character of con- 


tract.])—PERRY v. BARNETT, No. 90, ante. 


SEcT. 2.—THE CONTRACT. 
SuB-sEcT. 1.—IN GENERAL. 

Nature of shares.]|—Sce CoMPANIES, Vol. [X., 
pp. 224, 225, Nos. 1433-1446; Vol. X., pp. 1102, 
1103, Nos. 7732, 7736-7738. 

Necessity for writing.|--See COMPANIES, Vol. 
IX., p. 349, Nos. 2205-2211; Vol. X., p. 1103, 
No. 7742. 

Transfer of debentures.|——See COMPANIES, 
Vol. X., p. 771, No. 4826. 

Liability to stamp duty.|—-See COMPANIES, Vol. 
IX., pp. 359, 404, Nos. 2280, 2281, 2586-2590 ; 
Vol. X., p. 1108, No. 7743; REvENUR, Vol. 
XXXIX., p. 277, No. 620. 

Nature of scrip.|—-See COMPANIES, Vol. IX., 
p. 291, No. 1802. 





SuB-sEecr. 2.—THE Contract Nore. 

See Stamp Act, 1891 (c. 39), sched. I]. ; Finance 
(1909-10) Act, 1910 (c. 8), ss. 77 (1)-(4), 78 
(1)-(5), 79 (1), (2). 

261. Nature of.|—Brokers’ notes are in fact not 
contracts, or evidence of contracts; they may be 
evidence that the broker has performed the 
transaction mentioned in the note: but they 
are clearly nothing more (per CuRr.).—TOMKINS v. 
Savory (1829), 9 B. & C. 704; 4 Man. & Ry. 
K. B. 538; 71.J.0.8. K. B. 334; 109 KE. R. 262. 

262. Omission to charge for deposit in contract 
note—-Broker not precluding from _ recovery.|—- 
(1) Deft., a sharebroker, bought for pltf., also a 
sharebroker, shares in the 8S. S. Railway, & sent 
to him an account debiting him with only the 
premium, & not the deposit, though deft. had paid 
both. Afterwards deft. sold the same shares for 
pltf., & sent him an account crediting him with 
a sum made up of both premium & deposit. Plté. 
bought & sold these shares for his own principals, 
& debited or credited them at the prices charged 
as above to himself on the purchase & sale by deft. : 
-—Held: deft. was not precluded from charging 
pltf. with the deposit on the first transaction, but, 
upon pltf. bringing asswnpsit for a balance, might 
set off such deposit. (2) Deft. bought also for 
pltf. shares in the T. & D. Railway, which then 
were only unissued scrip, so that no deposit was 
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payablo. By the custom of the market, Liverpool, 
the price does or does not include the deposit 
according as the scrip has issued or not: & the 
published share lists show how this is. Deft., 
hefore the scrip issued, sent pltf. bought & sold 
notes, stating the price without the deposit: but 
he daily sent pltf. the share lists. After the scrip 
issued, deft. paid the deposit ; but he still omitted, 
in accounts afterwards sent, to debit pltf. with the 
deposit. Pltf. had made these purchases for his 
own principals; & he debited them at a price 
not including the deposit ; but whether the con- 
tract, as between him & the principals, was a 
time bargain, or shares were actually delivered, 
did not appear :—Held: deft. was not, upon either 
supposition, precluded from charging for the 
deposit, & setting it off, as in the former case.— 
Dats v. LLoyp (1848), 12 Q. B. 581; 5 Ry. & 
Can. Cas. 572; 17 L. J. Q. B. 247; 11 L. T. 0.8. 
827; 12 Jur. $827; 116 EB. R. 967. 

Annotations -—Generally, Refd. Bayley v. Wilkins (1849), 

7 Cc. B. 886. Mentd. Townsend v. Crowdy (1860), 8 
Cc. B. N.S. 4773; Camillo Tank S.S8. Co. v. Alexandria 

Engineering Works (1921), 38 T. L. R. 134. 

Omission to forward stamped contract note— 
Right of broker to recover commission.]—See No. 
140, ante. 

Broker acting as principal.|—See Part ITI., 
Sect. 2, sub-sect. 7, ante. 


Secr. 3.—CONTINUATION. 
SUB-SECT. 1.—-CONTINUATION ON STOCK 
]iXCHANGE. 

263. Nature & effect of continuation—Does not 
amount to loan.|—-To ‘‘ continue,”’ in Stock Ix- 
change phrascology, is a technical term, which 
means to sel] & to agree to rebuy the same amount 
of stock at a future day af the same price, & a 
sum for accommodation. Such a transaction is 
a sale & repurchase, not a loan, & 1s not a ground 
for an action by the purchaser of stock for an 
account of profits.—BONGIOVANNI v. SOCILTE 
GENERALE (1886), 54 1. T. 320; 2 T. L. R. 247, 
C, A. 

Annotations .---Consd. Sachs v. Spielmann (1889), 5 TT. L. R. 

447; Ite Overwog, Haas v. Durant, [1900] 1 Ch. 209. 


Refd. Simmons v. London Joint Stock Bank, Little v. 
London Joint stock Bank, (1891) 1 Ch. 270. 


264, ——— Sale & repurchase— At future date.|-—~ 
BONGIOVANN] v. SocréeTh GENERALE, No. 263, 
ante. 

265. —-- - -—~ .|—Stockbrokers were em- 
ployed by a client to make for him from time to 
time on the London Stock Exchange speculative 
purchases & sales of stock, shares, & bonds. The 
brokers furnished him with money to enable him 
to pay for the purchases, & he authorised them to 
hold the purchased stocks, shares, & bonds as 
security for their advances, & also to replcedge 
them. 

The brokers had a loan account with their 
bankers, with whom they deposited stock, shares, 
& bonds belonging to various clients en bloc, as 
security for the bankers’ advances. The bank 
allowed the brokers to withdraw the deposited 
securities from time to time, as they required 
them, upon their depositing others of equal value. 
Ultimately, the brokers became defaulters on the 
Stock Exchange, & were adjudicated bkpts. At 
the date of the default there were in the hands of 
the bank various stocks & shares, & also some 
bonds payable to bearer, which the brokers had 
purchased for the client. The stocks & shares 
were transferable by deed in the ordinary way, 
& they had all been transferred to, & were regis- 
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tered in, the names of trustees for the bank. 
Some of the transfers were made by the client 
himself, some by the brokers, & some by third 
parties. Those which were made by the clicnt 
were expressed to be for a nominal consideration : 
the others were expressed to be for full value. 
The bonds passed by delivery on the Stock Iix- 
change, & were always there treated as negotiable. 

The client claimed to be entitled to redeem the 
securities on paying to the bank the amount 
which was duc from himself to the brokers; the 
bank claimed to hold the securities until payment 
of a larger amount which was due to them from 
the brokers. The client asserted that the 
authority which he had given to the brokers to 
repledge his securitics authorised them to do so 
only for an amount not exceeding what was due 
from himsclf to them. 

There was evidence that the majority of trans- 
actions on the Stock Exchange, when the purchascr 
of securities does not pay for them at once, is 
carried on upon a system as ‘“ contango,”’ or 
‘“continuation,’” under which the person who 
provides the purchase-money becomes the owner 
of the purchased stock or shares, he entering mto 
a contemporaneous contract with the purchaser 
to sell to him at a future day, generally the next 
‘“ account day,” on the Stock Exchange, an equal 
amount of similar stock or shares at the origmal 
price, increased by a charge called the ‘ con- 
tango’? :-—Held: upon the evidence, cspecially 
having regard to that relating to the ‘‘ contango ”’ 
systern, there was nothing to lead the bank to 
suppose that the stocks & shares which were 
transferred to their trustees were not the brokers’ 
own property; & the bank must therefore be 
treated as bond fide holders for value without 
notice, & their legal title could not be impeached ; 
& consequently, the chent could not redeem 
without paying the amount which was due from 
the brokers to the bank. 

The arrangement 1s one by which the broker 
becomes, as between himself & his chent, the 
owncr of the shares in question although he is 
under a contract to provide an equal amount of 
similar shares at a future date (Norru, J.).— 
BENTINCK v. LONDON JOINT STOCK BANK, [18493] 
2Ch. 120; 62 L. J. Ch. 3585 68 L. T. 3153; 42 
W.R. 140; OT. L. R. 2623 3 2. 120. 

266. |—Re OVERWEG, HAAS v, 
Durant, No. 37, ante. 

267. At same price-——With charge for 
accommodation. ]} BONGLOVANNL  v. 

No. 263, ante. 

268. - Broker becomes owner- -Sale by broker 
—Right to retain profits for own use.]|—BOoONGIO- 
VANNI v. SOCIETE GENERALE, No. 263, ante. 

269. - Obligation to provide equal 
amount of similar shares at future date.|-— 
BENTINCK v. LONDON JOINT STOCK BANK, No. 
265, ante. 


























270. New contract—Not merely getting 
further time.J—Levirr v. Hamper, No. 21, 
ante. 


Authority of broker to carry over.|-- See Dart 
IIT., Sect. 2, sub-sect. 2, C., ante. 


SuB-SECT, 2.—CONTINUATION WITH AID OF 
A BANK. 
271. Custom for brokers to mortgage securities to 
bank—Right to charge contango—Meaning of 
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coenee:| SACHS v. SPIELMANN (1880), 5 T. L. R. 
272. —— Knowledge of custom imputed 





is client.}|—Sacus v. SPIELMANN (1889), 5 'T. L. R. 
d. 

273. — Right of bank to hold securities— 
Against general balance due from broker.]— 
pce v. LONDON JOINT STOCK BANK, No. 265, 
ante, 





Sect. 4,--STOCK EXCHANGE LOANS. 

See, now, Stock Exchange Rules, 1911, r. 172. 

274. Return of securities by lender—Whether 
lender loses rights as pledgee—-Payment by dis- 
honoured cheque.|—Deft. employed a stockbroker 
to obtain a loan on the security of bonds, which 
were transferable by delivery. The broker, 
accordingly, borrowed a sum from pit. but he 
wrongtully applied a part to hisown use. The 
broker was unable to redeem the bonds, & deft. 
with knowledge of the circumstances, promised 
& agreed to call & give the broker his cheque 
for the deficiency on receiving back the bonds. 
The broker, acting on the faith of this promise, 
gave a crossed cheque to pltf., & redeemed the 
bonds. On the same day deft. by a trick, obtained 
possession of the bonds without giving his cheque 3 
& the broker’s crossed cheque was consequently 
returned, & he became a defaulter :—~—Held: deft. 
was responsible to pltf. for the fraud, & the bonds 
in his hands were still hable to repay pltf. his 
debt. —-Mocarra v. Brin (1857), 24 Beav. 585; 
27 L. J. Ch. 2373 301. 7. O.S. 230; 4 Jur. N.S. 
77; 53. R, 4838, 

275. —-—- ——- —-—--.j--A stockbroker, member 
of the London Stock [Sxchange, deposited bonds 
as a security for a loan with a stock & share dealer, 
a member of the London Stock HWxchange. On 
the day on which such a loan is repayable, the 
practice is for the lender to send back the securities 
to the borrower in the morning, & tor the borrower 
later in the day to send a good cheque to the lender 
for the amount of the loan, or else to return the 
securities, or other securitics of equal value. The 
lender sent back the secunties to the borrower 
on the morning on which the loan was repayable : 
—ITeld: this did not affect the lender’s right to 
the securities, if the borrower did not give him a 
good cheque for the loan, or send him other 
securities of a value equal to that of the securmtics 
sent back.—BuRRA v. RICARDO (1885), Cab. & El. 
478; 1T. L. R. 230. 

Annotation -—Expld. Lioyd's Bank v. Swiss Baukvercin, 


Union of London & Siith’s Bank v. Swiss Bankvercin 
(1913), 108 L. T. 143. 


276. —-_—- —--— Failure of borrower to give 
securities of equal value.}—Burra v. RIcAkDboO, 
No. 275, ante. 

277. Default of borrower—Rule of Stock Ex- 
change providing for realisation of securities— 
Payment of loan out of proceeds of sale—Extent of 
lender’s rights against proceeds.]|—BuRKA v., 
Ricarpbo, No. 275, ante. 

278. Shares taken over at price fixed 
by official assignee—Rule not binding on outside 
principal.|— Brokers on the Stock Exchange acting 
for an undisclosed outside principal, pledged share 
certificates with a jobber on the exchange as 
security for a loan to be repaid the next settling 
day. The outside principal failed to put the 
brokers in funds to repay the loan, whereby the 
brokers made default & were hammered & the 
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e. Right of lender to repledge.}—Mamna v. Cox (1884), 6 O. 1, 359.—CAN, 


J ——VOL, XLIT . 
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Sect. 7.—Completion of contract: Sub-sects. 1 & 2, 
A. & B, (a).] 


298. Sale for special settlement—-Whether com- 
pletion must be within reasonable time.]—Con- 
SOLIDATED GOLDFIELDS OF SOUTH AFRICA wv. 
SPIEGEL (H.) & Co., No. 71, ante. 


SUB-SECT. 2.— RELEASE OF INTERMEDIARIES. 
A. In General. 

299. Right to name transferee—By ‘‘ name day ”’ 
—Validity of custom.]—GnrissELL v, BRISTOWE, 
No. 304, post. 

300. Effect of failure to name transferee—Lia- 
bility of intermediary—Broker known to be acting 
as agent.|—-A shareholder in an incorporated rail- 
way co. instructed a stockbroker to sell his shares. 
The broker agreed with a jobber for the sale of 
them; but the name of the purchaser was not 
mentioned. The jobber had been instructed to 
purchase by B., another broker, who, as the jobber 
knew, was not purchasing on his own behalf. B. 
afterwards requested time for completion, his 
principal not being ready; & the jobber granted 
the time on B. giving his own name as that of the 
principal. A deed of assignment was preparcd 
from the vendor to B., who paid the price to the 
vendor, & took the deed of assignment executed 
by the vendor. Upon a bill filed by the vendor :— 
Held: B. was bound to execute the assignment, to 
procure himself to be registered, & to pay the calls 
made since the execution of the assignment by 
the vendor, & to indemnify the vendor against 
future calls ; & a decree was made to that effect.— 
WYNNE v. Price (1849), 3 De G. & Sm. 310; 5 
Ry. & Can. Cas. 465; 12 L. T. 0. S. 531; 13 Jur. 
205; 64 BE. 1. 4938. 

Annotations .—Apld. Evans 21 Wood (1867), L. R. 5 Eq. 9 
fd. Sayles v. Blane (1849), 14 Q. B. 205; Ite Mon- 
inouthshire & CJamorganshire Joint-Stock Banking Co., 

divx p. Capo’s Exor, (1852), 22 L. J. Ch. GOL: Walker v. 

Bartictt (1856), 18 C. B. 845; Coles v. Bristowe (1868), 

L. R. 6 Ieq. 149. 

301. .|——A jobber purchasing shares on 
the Stock Exchange for the next account must, on 
the next name day, give to his vendor the name of a 
third person, who must be a bond fide purchaser & 
legally bound to accept a transfer of the shares, or 
he will himself remain personally liable in respect 
of such shares, & be bound to indemnify his vendor 
from future calls upon them. 

The “ carrying over ”’ of sharcs from the first to a 
future name day, without the authority or consent 
of the jobber’s nominee or ultimate purchaser, puts 
an end to the latter’s liability, who thereupon 
ceases to be the purchaser, or a person legally 
bound to take the shares or to take a transfer of 
them, & the jobber in such case does not come 
within the principle of the decisions in Coles v. 
Bristowe, No. 254, ante, & Grissell v. Bristowe, No. 
304, post, but remains liable to the original vendor. 
—MAXTED v. PAINE (1869), L. R. 4 Exch. 813; sud 
nom. MAXSTED v. PAINE, 38 L. J. Ex. 41; 20 L. T. 
34, 

Annotations :—Folld. Maxsted v. Morris (1869), 21 L. T. 

535. Distd. Crabb v. Miller (1871), 24 L. T. 219; Fen- 








wick v. Buck (1871), 24 L. I’. 274. Apld, Nickalls v. 
Merry (1875), L. R. 7 H. L. 530, 
302. —---- —— .]—NICKALLS v. MERRY, No. 308, 


ost, 

803. Effect of refusing information to seller.)— 
(1) R. through his brokers sold shares on the 
Stock Exchange to a jobber, who passed a name 
into which R. executed a transfer & the sale was 
setticd. ‘The transfer was never registered, the 
co. was wound up, & the name proved to be that 
ofaminor. The jobber gave R. all the information 
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in his power, informing him to whom ne resold the 
shares, & by what brokers the name was originally 
passed. On bill by R. against the jobber for 
indemnity against past and future calls :—Held: 
deft. was exonerated from all hability. 

(2) Semble: the proper course for a vendor to 
pursue is, to make inquiries of all intermediate 
purchasers & brokers, & to sue the last principal 
orany intermediate person who refuses information. 

(3) The customs & usages of the Stock Exchange 
when they do not contravene the laws of the 
realm, are to be observed & enforced in equity.— 
RENNIE v. Mornis (1872), L. R. 13 Eq. 2033 41 
L J. Ch. 321; 25 L. T. 862; 20 W. R. 227. 


Annotations :—.is to (1) Overd. Nickalls v. Merry (1875), 
LR. 7H. L 530. Retd. Maynard v. KHaton (1873), 9 


Ch. App. 416, n. 


B. Effect of Naming Transferee. 
(a) In General. 

See, generally, COMPANIES, Vol. 1X., pp. 328-331, 
Nos. 2074-2087. 

304. General rule—Intermediary released from 
liability.]-—(1) The usage of the Stock Exchange is 
that in transactions between members of it there 
is an implied understanding that, on the purchaso 
of stock or shares, the buying jobber shall be at 
liberty by a given day, called the ‘“‘ name day,” to 
substitute another person as buyer, & so relieve 
himself from further liability on the contract, 
provided such substituted person be one to whom 
the original scller cannot reasonably cxcept, & 
that such person accept a transfer of the stock or 
shares, & pay to the original seller the price :— 
Held: a reasonable usage ; as a usage founded on 
the general convenience of all persons engaged in wu 
particular department of business, cannot, as 
regards such persons, be said to be unreasonable. 

(2) Pltf., the holder of shares in a co., through a 
broker, sold them to defts., jobbers on the Stock 
Exchange. After various sub-sales, the names of 
four persons were given to pltf.’s broker as the 
persons to whom the shares were to be transferred. 
Pitf.’s broker thereupon prepared four transfers to 
those persons, & pitt. executed them, & the broker 
delivered them with the shares to the brokers of 
the proposed transferees, who thereupon accepted 
the shares, & paid the price to plitf.’s broker. The 
transferees not having executed the transfers, or 
caused them to be registered, pltf. remained the 
registered holder of the shares, & was compelled 
to pay calls thereon. In an action against defts.. 
claiming an indemnity against calls :—Held: the 
contract, as interpreted by the usage of the 
Stock Exchange, was, that defts., the first buyers, 
were to be at liberty to transfer the contract, with 
all its rights & obligations, to any sufficient 
buyers who would take it upon them with all its 
incidents; & as pltf. had transferred the shares 
to deft.’s nominees, & the latter had accepted & 
paid for them, though they had not executed or 
registered the transfers, defts. were released from 
all further liability on their contract to pltf.— 
GRISSELL v. BRISTOWE (1868), L. HR. 4 C. P. 36; 
88 L. J.C. P. 10; 19 L. T. 390; 17 W. RR. 128, 
Ex. Ch. ; revag., L. R. 3 C. P. 112. 

Annotations :—~As to (1) Apld. Duncan v. Hill (1871), L. R. 
6 Exch. 255; Merry v. Nickalls (1872), 7 Ch. App. 738. 
Refd. Hodgkinson v. Kelly (1868), L. Lt. 6 Eq. 496; Dent 
v. Nickalls (1873), 29 L. ‘I. 536. Aa to (2) Apld. Bowring 
vy. Shepherd (1871), L. R. 6 Q. B. 309; Maxted 1. Paine 
Ea u R. 6 Exch. 132. Refd. Shoppard v. Murphy 
(1868), 16 W. KR. 1078; Davis v. Haveock (1869), L. R. 
4 IExch. 373; Street v. Morgan (1869), 21 LL. T. 432. 
Generally, Consd. Coles v. Bristowe (1869), 4 Ch. App. 3. 
Refd. Langton v. Waite (1868), L. R. 6 Iq. 165; Ton- 
nington v. Lowe (1868), 19 L. T. 316; Allen v. Graves 
(1870), L. R. 5 Q. B. 478. Mentd. Dickenson v. Jardine 
(1868), L. 3 CL. iP. 639. 
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305. - Transfer accepted & pric )- 
coe v. BRISTOWE, No. 254, cate, iia sau! 

; oO .]—A. having instrne 
his brokers, B. & co., to purchase shares in ths OF 
Bank, received from them a bought note stating 
the purchase of shares from C., a jobber, but 
according to the usual practice on the Stock 
Iixchange, not specifying the registered numbers 
of the purchased shares. Between the date of 
purchase & the settling day the bank stopped 
payment & proceedings were taken to wind it up. 
A.’s solrs. thereupon wrote to B. & co. repudiating 
the contract for purchase contained in the bought 
note, on the ground that the contract was illegal & 
void, being in contravention of 30 & 31 Vict. c. 29, 
& giving notice that if they completed it it would 
be at their own risk. On the same day A. wrote a 
private letter to B. calling attention to the formal 
letter, ‘' & I wish you clearly to understand that 
whatever position you may have to assume with 
regard to them (the shares) I consider myself fully 
bound to support you.’’—-The name of A., as the 
purchaser of the shares, was returned to C. by B. & 
co., & on receiving a transfer & the share certifi- 
cates the money was paid by them to the trans- 
feror’s brokers. A. refused to execute the transfer, 
& returned it to B. & co., in whose possession it 
remained, without for some time any intimation 
to the vendor that A. repudiated the transaction : 
—Held: asthe liability of C. (the jobber) in respect 
of the shares had ceased on the acceptance of the 
transfer by B. & co., it followed that A., though he 
had not executed the transfer, had in the circum- 
stances, & by not definitely repudiating the autho- 
rity given to LB. & co. as his agents, become equit- 
able owner of the shares, & bound to indemnify the 
vendor against all loss & liability in respect of 
them.——-LoriIn@ v. Davis (1886), 32 Ch. D. 625; 
55 L. J. Ch. 725; 54 1. T. 8990; 34 W. R. 701; 
27. L. R. 645. 

Annotations -—Apld. Hardoon v Beliios, [1901] A. ©. 118. 
Consd. Spencer v. Ashworth Partington (1925), 94 L. J. 
k. 3. 447. Mentd. Weigall » Runciman, (1916) 115 
L. T. 64; Finn «+, Shelton Iron, Steel & Coal Co. (1924), 
131 L. T. 213. 

307. Transferee must be able & willing 
to purchase.]|—A jobber, the moment he purchases 
shares, as between hitnself & the seller undertakes 
all the obligations of a purchaser; but by the 
custom of the Stock Exchange a jobber can get 
rid of his liability, as the decisions now stand, by 
giving another name. If he gives the name of an 
infant, he fails to comply with that requisition & 
himself remains liable (MALINS V.-C.).—-MAYNARD 
v. Karon (1873), 9 Ch. App. 416, n. 5 29 L. T. 637 ; 
22 W. RR. 2523 on appeal (1874), 9 Ch. App. 414, 
©. A. 

308. ~- = -———.]—(1) A purchase or sale 
of shares made by one who is not a member of the 
Stock Exchange & made through a broker who is a 
member of that body, will be treated as made 
subject to the Rules of the Stock Exchange. The 
Rules of the Stock Exchange imply that the name 
of the person given as that of the ultimate pur- 
chaser of shares must be that of one able & willing 
to purchase & they are not satisfied if the names 
given is that of a non-existent person, a lunatic, 
an infant, a married woman, or a person who has 
not given authority for the use of bis name. 

(2) The period of ten days limited by the 
rules of the Stock Exchange, within which the 
seller may object to the name given. has applica- 
tion only to objections grounded on the pecuniary 
incapacity of the person named to perform the 
ee not to his capacity & willingness to enter 
into it. 

M. sold 50 shares in a co. through his broker a 
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member of the Stock Exchange to N. a stockjobber 

& also amember. On the settling day N. passed to 

M.’s broker the name of L., which he had received 

from some other broker, as the purchaser. M.’s 

broker made no objection to L. & prepared a 

transfer to L., which M. executed, & the price for 

the shares was paid. Two years afterwards the co. 
was ordered to be wound up; M. was placed on the 
list of contributorics & ordered to pay certain calls 
in respect of the shares. 1t then appeared that the 
transfer had never been registered, & that L. was 
an infant :—-Held: N. the jobber had not per- 
formed his contract inasmuch as he had not given 
to M. the name of a purchaser competent & willing 
to contract & he was liable to indemnify M. against 

the calls.—NiIckaLis v. MERRY (1875), L. R. 7 

H. 1. 5380; 45 L. J. Ch. 5753 82 1. T. 623; 23 

W. Rh. 663, H. L.; affg. S. C. sub nom. MERRY v. 

NICKALYLS (1872), 7 Ch. App. 733, CG. A. 

Annotations *—As to (1) Apld. Mavnard_v. Eaton (1873), 9 
Ch. App. 41lo,n. Gencralty, Consd. Levitt v. Hambiet, 
{1901} 2K, B. 53.) Apld. Brown v. Black (1873), L. R. 
1o Kg. 3633; Dent v. Nickalls (1874), 30 Le T. 61443 
l{critage v. Paine (1876), 2 Ch. D. 5943 Speight v. Gaunt 
(1883), 9 App. Cas. 1; E1Hs ». Pond, [1898] 1 Q. B. 426; 
Oliver v. Bank of Englund, [1902] 1 Ch. 610; Yonge v. 
Mollet (ata) 4 RoE He gon  Sietlold Goren ce 
Berelay, (190312 K.B.580. "ee 
309. Exception to rule—Sale with registration 

guaranteed—Transferee refusing to register.|— 

A firm of stock jobbers agreed on the Stock Ex- 

change to buy 100 shares for a certain day, & on 

the sale note were the words ‘ with registration 
guaranteed.” The jobbers, before the day, gave 
the name of a transferee, who duly paid the pur- 
chase-money ;_ the seller executed the deed of 
transfer, & delivered it to the transferee. The 
transferee never registered the transfer, & calls 
were made upon the seller, who filed a bill against 
the jobbers for indemnity, & had since died :— 

Held: the jobbers were hable to indemnify the 

estate of the seller.—CruSE v. PAIN} (1869), 4 Ch. 

ou 441; 38 L. J. Ch. 225; 17 WL. R. 1038, 

nO, 


Annotations :—Consd. Bowring v. Shepherd (1871), L. WM. 
6. B. 309; Maxted rv. Pamo (1871), L. R. 6 KHyeh, 132. 
Apld. fe Perkins, Poyser vo Beyfus, {1898} 2 Ch. 182. 
R-fd. Davis ». Haycock (1869), L. kk 4 Exch. 373; Merry 
v. Nickalls (1872), 7 Ch. App. 733 , Lacey v. Hill, eth Nat ihe 
Claim (1874), I. RooI8 Eq. 182; Thacker v. Hardy, 
Thacker 7 Hardy, ‘hacker rp. Wheatlev (1879), 48 L. J. 
Q. B. 289; Nelson vt. James (1882), 9 Q. B.D. 546; 
Re Richardson, xr p St. Thomas’s Tospital, ee 2 
K. B. 705 entd. ?2e Blundell, Blundell 7. Blundell 
(1888), 40 Ch. D. 370; Wolimershausen v. Guillek, [1893] 
2 Ch. 514; Liverpool Mortgage Insce Case, [J914] 2 Ch. 
617: British Union & National Insce. vr. Rawson (1916), 
8o L. J. Ch. 769. 


310. Shares carried over without authority.] 
—MAXTED v. PAINE, No. 301, ante. 

311. -_--- What amounts to ratification.}— 
On June 14, 1866, plitf.’s broker sold for him to deft., 
a jobber on the Stock Exchange, twenty O. & G. 
shares. £15 paid up, at 16} discount, & received 
from deft. a name ticket, in which the name of E. 
was inserted as the purchaser at one-eighth, & the 
consideration stated to be £2 10s., whereupon the 
transfer was completed, by inserting therein 
the consideration, £2 10s. & the name of E. as the 
purchaser, in accordance with the ticket, & was 
executed by pltf. & handed by his brokers to P. & 
co., the London brokers of K., but it was neve! 
executed by E., nor sent to him, nor was he aware 
that any transfer had been executed; & the 
shares remained on the register in pltf.’s name as 
holder. Previously to this, on Apr. 29, 1866, BH. 
had, through M., a country broker, instructed P. 
& co. to purchase for him, which they accordingly 
did, 1000 O. & G. shares for the account day of 
May 15. This transaction was a mere speculation 
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Sect. 7.—Completion of contract: Sub-sects. 1 & 2, 
A. & RB. (a).} 


298. Sale for special settlement—Whether com- 
pletion must be within reasonable time.]|—Con- 
SOLIDATED GOLDFIELDS OF SoUTH AFRICA v. 
SPIEGEL (HK.) & Co., No. 71, ante. 


SUB-sECT. 2.- -RELEASE OF INTERMEDIARIES. 
A. In General. 

299. Right to name transferee—By ‘‘ name day ”’ 
—Validity of custom.]—QrissELL v. BRISTOWE, 
No. 304, post. 

300. Effect of failure to name transferee—Lia- 
bility of intermediary—Broker known to be acting 
as agent.]|—-A shareholder in an incorporated rail- 
way co. instructed a stockbroker to sell his shares. 
The broker agrecd with a jobber for the sale of 
them; but the name of the purchaser was not 
mentioned. The jobber had been instructed to 
purchase by B., another broker, who, as the jobber 
knew, was not purchasing on his own behalf. B. 
afterwards requested time for completion, his 
principal not being ready; & the jobber granted 
the time on B. giving his own name as that of the 
principal. A deed of assignment was prepared 
from the vendor to B., who paid the price to the 
vendor, & took the deed of assignment executed 
by the vendor. Upon a bill filed by the vendor :— 
Held: B. was bound to execute the assignment, to 
procure himself to be registered, & to pay the calls 
made since the execution of the assignment by 
the vendor, & to indemnify the vendor against 
future calls; & a decree was made to that cffect.— 
WYNNE v. PRICE (1849), 3 De G. & Sm. 310; 5 
Ry. & Can. Cas. 465; 12 L. T. O.S. 531; 13 Jur. 
295; G4 EF. R. 4938. 

Annotations :—-Apld. Evans v. Wood (1867), L. 2. 5 Kq. 9. 
Refd. Suyles v. Blane (1849), 14 Q. B. 2053 Jee Mon: 
inouthbshire & Glamorganshire Joint-Stock Banking Cu., 
Jie p. Cape's lxor, (1852), 22 L. J. Ch. 601: Walker v. 
Bartlett. (1856), 18 C. B. 845; Coles v. Bristowe (1868), 
a KR. 6 Hq. 149. 

301. .|—A jobber purchasing shares on 
the Stoch Exchange for the next account must, on 
the next name day, give to his vendor the name of a 
third person, who must be a bond fide purchascr & 
legally bound to accept a transfer of the shares, or 
he will himsclf remain personally liable in respect 
of such shares, & be bound to indemnify his vendor 
fron future calls upon them. 

The *‘ carrying over ”’ of shares from the first to a 
future name day, without the authority or consent 
of the jobber’s nominee or ultimate purchaser, puts 
an end to the latter’s liabihty, who thereupon 
ceases to be the purchaser, or a person legally 
bound to take the shares or to take a transfer of 
them, & the jobber in such case does not come 
within the principle of the decisions in Coles v. 
Bristowe, No. 254, ante, & Crissell v. Bristowe, No. 
304, post, but remains liable to the original vendor. 
—MAXTED v. PAINE (1869), L. R. 4 Exch. 81; eub 
ae MAXSTED v. PAINE, 38 L. J. Ex. 41; 20 L. T. 
34, 

Annotations :—Folld. Maxsted v. Morrix (1869), 21 L. T. 
535. Distd. Crabb v. Miller (1871), 24 L. T. 219; Fen- 
wick v Buck (1871), 24 L. T. 274. Apld. Nickalls v. 
Merry (1875), L. R. 7 H. L. 530. 
rat ——~— .J—-NICKALLS v. Merry, No. 308, 

post. 

303. Effect of refusing information to seller.)|— 
(1) R. through his brokers sold shares on the 
Stock Exchange to a jobber, who passed a name 
into which R. exccated a transfer & the sale was 
settled. The transfer was never registered, the 
co. Was wound up, & the name proved to be that 
ofaminor. The jobber gave R. all the information 
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in his power, informing him to whom he resold the 
shares, & by what brokers the name was originally 
passed. On bill by R. against the jobber for 
indemnity against past and future calls :—Held : 
deft. was exonerated from all lability. 

(2) Semble: the proper course for a vendor to 
pursue is, to make inquiries of all intermediate 
purchasers & brokers, & to sue the last principal 
or any intermediate person who refuses information. 

(3) The customs & usages of the Stock Exchange 
when they do not contravene the laws of the 
realm, are to be observed & enforced in equity.— 
RENNIL v. Morris (1872), L. R. 138 Eq. 203; 41 
L J. Ch. 321; 25 L. T. 862; 20 W. R. 227. 
Annotations :—.418 to (1)_Overd. Nickalla v. Merry (1875), 

2 R.7H. L 530. Refd. Maynard v. Kuton (1873), 9 

Ch. App. 416, n. 


B. Effect of Naming Transferee. 
(a) In General. 

See, generally, COMPANIES, Vol. IX., pp. 328-331, 
Nos. 2074-2087. 

304. General rule—Intermediary released from 
liability.|—(1) The usage of the Stock Exchange is 
that in transactions between members of it there 
is an implied understanding that, on the purchase 
of stock or shares, the buying jobber shall be at 
liberty by a given day, called the ‘‘ natne day,” to 
substitute another person as buyer, & so relieve 
himself from further liability on the contract, 
provided such substituted person be one to whom 
the original seller cannot reasonably except, & 
that such person accept a transfer of the stock or 
shares, & pay to the original seer the price :— 
Held: a reasonable usage ; as a usage founded on 
the general convenicuee of all persons engaged in a 
particular department of business, cannot, as 
regards such persons, be said to be unreasonable. 

(2) PItf., the holder of shares 1n a co., through a 
broker, sold them to defts., jobbers on the Stock 
Exchange. After various sub-sales, the names of 
four persons were given to pltf.’s broker as the 
persons to whom the shares were to be transferred. 
Pitf.’s broker thereupon prepared four transfers to 
those persons, & plitf. executed them, & the broker 
delivered them with the shares to the brokers of 
the proposed transferecs, who thereupon accepted 
the shares, & paid the price to plitf.’s broker. The 
transferees not having executed the transfers, or 
caused them to be registered, pltf. remained the 
registered holder of the shares, & was compelled 
to pay calls thereon. In an action against defts.. 
claiming an indemnity against calls :—Held: the 
contract, as interpreted by the usage of the 
Stock Exchange, was, that defts., the first buyers, 
were to be at liberty to transfer the contract, with 
all its rights & obligations, to any sufficient 
buyers who would take it upon them with all its 
incidents; & as pltf. had transferred the shares 
to deft.’s nominees, & the latter had accepted & 
paid for them, though they had not executed or 
registcred the transfers, defts. were released from 
al] further liability on their contract to pltf.— 
GRISSELL v. BRISTOWE (1868), L. RK. 4 C. P. 36; 
38 L. J. C. P. 10; 19 L. T. 390; 17 W. RR. 123, 
Ex. Ch.; revsg., L. R. 3 C. P. 112. 


Annotations .—As to (1) Apld. Duncan v. ITiH (1871), L. R. 


6 Exch. 255; Merry v. Nickalls (1872), 7 Ch. nee: 733. 
Refd. Hodgkineon v. Kelly (1868), L. R. 6 Eq. 496; Dont 
v. Nickalls (1873), 29 L. IT. 536. 4a to (2) Apld. Bowring 
v. Shepherd (1871), L. R. 6 Q. B. 309; Maxted v. Paine 
ae , L. R. 6 Exch. 132. Refd. Sheppard v. Murphy 

Davis v. Hayoock (1869), L a 


1868), 16 W. R. 1078; . 

4 Exch. 373; Strect v. Morgan (1869), 21 LL. T. 43 

Generally, Consd. Coles v. Bristowe ( are 4 Ch Aen 3. 
. 6 iq. ; Ton- 


Refd. Langton v. Waite (1868), L. R 

nington v. Lowe (1868), 19 L. T. 316; Allen v. Graves 
(1870), I. R. 5 Q. B. 478, Mentd. Dickenson v. Jardine 
(i868 L.R.3 CC. P. 639. 
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305. ——— Transfer accepted & price paid.J— 
CoLEs v. BRISTOWE, ace ante. 

306. J—A. having instructe 
his brokers, B. & co., to purchase Bhan in eo 
Bank, received from them a bought note stating 
the purchase of shares from C., a jobber, but, 
according to the usual practice on the Stock 
Hxchange, not specifying the registered numbers 
of the purchased shares. Between the date of 
purchase & the settling day the bank stopped 
payment & proceedings were taken to wind it up. 
A.’s solrs. thereupon wrote to B. & co. repudiating 
the contract for purchase contained in the bought 
note, on the ground that the contract was illegal & 
void, being in contravention of 30 & 31 Vict. c. 29, 
& giving notice that if they completed it it would 
be at their own risk. On the same day A. wrote a 
private letter to B. calling attention to the formal 
letter, ‘‘ & I wish you clearly to understand that 
whatever position you may have to assume with 
regard to them (the shares) I consider myself fully 
bound to support you.’’—The name of A., as the 
purchaker of the shares, was returned to C. by B. & 
co., & on receiving a transfer & the share certifi- 
cates the moncy was paid by them to the trans- 
feror’s brokers. A. refused to execute the transfer, 
& returned it to B. & co., in whose possession it 
remained, without for some time any intimation 
to the vendor that A. repudiated the transaction : 
—Held: asthe liability of C. (the jobber) in respect 
of the shares had ceased on the acceptance of the 
transfer by B. & co., it followed that A., though he 
had not executed the transfer, had in the circum- 
stances, & by not definitely repudiating the autho- 
rity given to B. & co. as his agents, become equit- 
able owner of the shares, & bound to indemnify the 
vendor against all loss & habhuility in respect of 
them. --LORING v. DAviIs (1886), 82 Ch. TD, 625; 
55 1. J. Ch. 725; 54 L. T. 899; 34 W. R. 701; 
2T.L. 2. 645. 

Annotations :—Apld. llurdoon uv. Belilios, (1901) A. GC. 118. 
Consd. Spencer _v. Ashworth Partington (1925), 94 L. J. 
K. 2B. 447. Mentd. Weigall 7 Runciman, (1916) 115 
L. T. G1; Finn vr Shelton Iron, Steel & Coal Co. (1924), 
131 L. T. 213. 

307. —-- - ——— Transferee must be abie & willing 
to purchase.]—--A jobber, the moment he purchases 
shares, as between himself & the seller undertakes 
all the obligations of a purchaser; but by the 
custom of the Stock Exchange a jobber can get 
rid of his hability, as the decisions now stand, by 
giving another name. If he gives the name of an 
infant, he fails to comply with that requisition & 
himself remains liable (MALINS V.-C.).—MAYNARD 
v. EATON (1873), 9 Ch. App. 416, n.3; 29 L. TP. 637 5 
22 W. R. 2523 on appeal (1871), 9 Ch. App. 414, 
C. A. 

308. ----- —--— ——-.]—(1) A purchase or sale 
of shares made by one who is not a member of the 
Stock Exchange & made through a broker who is a 
member of that body, will be treated as made 
subject to the Rules of the Stock Exchange. The 
Rules of the Stock Exchange imply that the name 
of the person given as that of the ultimate pur- 
chaser of shares must. be that of one able & willing 
to purchase & they are not satisfied if the names 
given is that of a non-existent person, a lunatic, 
an infant, a marricd woman, or a person who has 
not given authority for the use of his name. 

(2) The period of ten days lhmited by the 
rules of the Stock Exchange, within which the 
seller may object to the name given. has applica- 
tion only to objections grounded on the pecuniary 
incapacity of the person named to perform the 
see ra not to his capacity & willingness to enter 
into it. 

M. sold 50 shares in a co. through his broker a 
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member of the Stock Exchange to N. a stockjobber 

. also amember. On the settling day N. passed to 

He s broker the name of L., which he had received 

wae some other broker, as the purchaser. M.’s 

pe made no objection to L. & prepared a 

ee to I.., which M. executed, & the price for 

dic shares was paid. Two years afterwards the co. 
was ordered to be wound up; M. was placed on the 
list of contributories & ordered to pay certain calls 
in respect of the shares. It then appeared that the 
transfer had never been registered, & that L. was 
an infant :—-Held: _N. the jobber had not per- 
formed his contract inasmuch as he had not given 
to M. the name of a purchaser competent & willing 
to contract & he was liable to indemnify M. against 

the calls.—NICKALLS v. Merry (1875), Ll. R. 7 

H. L. 530 5 45 L. J. Ch. 575; 82 L. T. 623; 238 

W. R. 663, TL. L.; affg. 8. C. sub nom. MERRY »v. 

NICKALLS (1872), 7 Ch. App. 788, CL A. 

Annotations "la to (1) Apld. Maynard v. Katon (1873), 9 
Ch. App. ANG, ne Cenerality, Consd. Levitt ov Tamblet, 
11901) 2 K. B. 53. Apld. Brown v. Black (1873), L. Rt. 
15 Eq. 363; Dent ». Nickulls (1874), 30 4. TS G14: 
Heritage v. Paine (1876). 2 Ch. D. 5943 Speight +. Gaunt 
(1883), 9 App. Cas. 1; Kllis vp. Pond, [1898] 1 Q. B. 426; 
Oliver v. Bank of England, [1902] 1 Ch. 6103 Yonge rv, 
Toynbeo, [1910] 1 K. 18. 215. Mentd. Robinson v. 
Mollett (1875), L. R. 7 H. L. 802; Sheffield Corpn. », 
Barclay, [1903] 2 K. B. 580. 

309. Exception to rule—Sale with registration 
guaranteed—Transferee refusing to register.|— 
A firm of stock jobbers agreed on the Stock Ex- 
change to buy 100 shares for a certain day, & on 
the sale note were the words ‘ with registration 
guarantecd.’’? The jobbers, before the day, gave 
the name of a transferee, who duly paid the pur- 
chase-money ; the seller executed the deed of 
transfer, & dclivered it to the transferee. The 
transferee never registered the transfer, & calls 
were made upon the seller, who filed a bill against 
the jobbers for indemnity, & had sinee died :-— 
Held: the jobbers were liable to indemnify the 
estate of the scller.—Crousb v. PAINE (1869), 4 Ch. 
App. 441; 38 L. J. Ch. 225; 17 W. RR. 1033, 
.C. 

Annolations -—Consd. Bowring v. Shepherd (1871), Ta. Wt. 
6 Q. B. 309; Maxted e. Paine (1871), Lo It, 6 Exch. 132. 
Apld. /f?e Perkinsy, Poyser 2» Beyfus, [18098] 2 Ch. 182, 
R-fd. Davis v. Haveock (1869), L. R. t Mach. 373; Merry 
v. Nickalls (1872), 7 Ch. App 733, Lacey rv. Will, Crowley's 
Claim (1874), lo ff 98 keq. 182; Thacker ¢. Hardy, 
Thacker v. Hardy, Thacker v. Wheatley (1879), 48 LL. J. 
Q. B. 289; Neilson vr. Jamos (1882), 9 Q. B.D. 5465 
Re Richardson, Hc p St. ‘Thomas’s THospital, ee 2 
K. B. 705. Mentd. Re Blundell, Blindell v. Blundell 
(1888), 40 Ch. D. 370; Wolmershausen vr, Gullick, [1893] 
2 Ch, 514: Liverpool Mortgage Insee. Case, [1914] 2 Ch. 
617; Bntish Union & National Lnsee. v. Rawson (1916), 
85 L. J. Ch. 769. 


310. ----- Shares carried over without authority.] 
—MAXTED v. PAINE, No. 301, ante. 

311. --— What amounts to ratification.|— 
On Tune 14, 1866, pltf.’s broker sold for him to deft., 
a jobber on the Stock Exchange, twenty O. & G. 
shares. £15 paid up, at 16} discount, & received 
from deft. a name ticket, in which the name of E. 
was inserted as the purchaser at one-eighth, & the 
consideration stated to be £2 10s., whereupon the 
transfer was completed, by inserting therein 
the consideration, £2 10s & the name of E. as the 
purchaser, in accordance with the ticket, & was 
executed by pltf. & handed by his brokers to P. & 
cuo., the London brokers of H., but it was never 
executed by E., nor sent to him, nor was he aware 
that any transfer had been executed; & the 
shares remained on the register in pltf.’s name as 
holder. Previously to this, on Apr. 29, 1866, EK. 
had, through M., a country broker, instructed P. 
& co. to purchase for him, which they accordingly 
did, 1000 O. & G. shares for the account day of 
May 15. This transaction was a mere speculation 
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on the part of E., & he never intended to take a 
transfer to himself, as was known from the first to 
M., but not to P. & co. until after the purchase was 
made by them, & shortly before the account day 
of May 15; on May 10, O. & G. stopped payment 
& IE. was applied to by M. for money to take up 
the shares, or to carry them over, but he did not 
pay or provide any money for that purpose, nor 
did he give authority to M. or to P. & co. to carry 
the shares over beyond May 15, nor was he con- 
sulted by them, nor did he do or say anything 
further in the matter. On May 14, M. wrote to 
P. & co. informing them that FE. could not meet his 
ehgagements as regarded the shares, & that M. 
could not meet them cither, & therefore authorising 
P. & co. to do “ whatever they thought best.” 
Thereupon P. & co. carried over the contract in 
respect of a portion of the 1000 shares to the then 
next account day on May 30, & again subsequently 

from that day to the account day of June 14, on 
which last. mentioned day they gave F.’s name for 
twenty of these shares, by means of the before 

mentioned name ticket which was then handed by 
deft. to plif.’s brokers, as above-mentioned ; M. 
being aware & approving of what. P. & co. had so 
done. Two calls were made on the shares by the 
liquidatorsin Aug. & Oct. 1866, respectively, & were 
paid by pltf. In Oct. 1866, K. was declared bkpt., 
& pitf. proved for the amount of the first call, on 
which a dividend was declared, but) was never 
received by him. P. & co. proved & received a 
dividend on the amount. of the purchase-money of 
the 1000 shares, but both pltf. & deft. were, at the 
time of the bkpcey. proceedings, ignorant of the 
before-mentioned transactions between If., M., & 
P. & co. 

In an action by pltf. to recover from deft., as on 
a contract of indemnity as purchaser of the shares, 
the amount paid by pltf. for the above-mentioned 
calls :—Held: the shares having been carried over 
from May 15, without any authority, express or 
implied, from KE. for so doing, the contract was at 
an end & so far as E. was concerned on that day ; 
& the contract of June 14, therefore, was not 
binding on him, & therefore deft. not having given 
to pltf. a contract binding on EK. as the ultimate 
purchaser, had not discharged himself from the 
responsibility which, by the usage of the Stock 
Exchange, rests on the jobber, under such circum- 
stances, as the purchaser, & so remained liable to 
indemnify pltf. against the calls, according to the 
rule laid down in AMaazsted v. Paine, No. 301, ante ; 
(2) neither the taking no notice by E. of M.’s 
application for moncy to take up or carry over the 
shares, nor the proccedings in bkpcy., amounted 
to aratification by E. of the carrying over the share 
on May 15, & May 20, & the giving in his name on 
June 14, or by pltf. of the acceptance of such name 
as that of the actual purchaser ; & no repudiation 
of the transfer on the part of IX. was necessary.— 
MAXSTED v. MorRIS (1869), 21 L. T. 535. 

812. ——- Name given without authority.|— 
NICKALLS v. MERRY, No. 308, ante. 

Persons unable to purchase.|—-See Sub- 
sect. 2, B. (b), post. 

313. Implied undertaking by buyer or seller—To 
buy or sell from or to person named—vValidity of 
custom.|—'The question, then, is, what. is the nature 
of the contract which a man enters into when he 
directs shares to be bought or sold through the 
instrumentality of the Stock Exchange? The 
answer, in my opinion, is a very plain & obvious 
one ; he undertakes to buy & sell according to the 
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practice & usage of the Stock Exchange, assumin 

of course such practice & usage not to be illegal. 

That practice & usage may, I believe, be stated to 

be generally to this effect: The broker instructed 

to buy shares enters into a contract with a jobber, 

who undertakes to deliver on a particular day a 

certain number of shares at a specified price; the 

jobber then buys those shares at any price he 
pleases from another broker, who is instructed to 
sell shares, & this other broker contracts to deliver 
these on the day specified ; when the day arrives 
the names of the seller & purchaser are exchanged, 
an instrument of transfer is presented to the person 
who instructed the broker to sell, he, executes the 
transfer to the person who instructed the broker to 
buy, who accepts the shares, & thereupon the 
transaction, as between the scller & the buyer, is 

complete (LORD RomILLy, M.R.).—-HODGKINSON v. 

KELLY (1868), I. R. 6 Eq. 496; 37 L. J. Ch. 887; 

16 W. R. 1078. 

Annotations :—Consd. Davis vr. Haycock (1869), L. R. 4 
Exch, 373. Refd. Fenwick 7. Buck (1871), 24 L. 'T. 274 ; 
London Founders Assocn. & Palmor v. Clarke (1887), 3 
YT. L RR. 709. Mentd. Jt Smith, Knight, Weston’s Case 
(1868), 4 Ch. App. 20. 

314. Objection by seller—-Time for making— 
Customary time.|]—-PItf. having through his brokers 
on the Stock Exchange sold to deft., a jobber, ten 
shares in O., G. & co., Ltd., deft. on the ‘‘ name- 
day ”’ passed a ticket to pltf.’s brokers containing 
the name of G. as the ullimate buyer. No objec- 
tion was made to the name, & pltf. executed a 
transfer to G. of the ten shares. It was afterwards 
discovered that the brokers named on the ticket as 
G.’s brokers had been instructed to buy by S., & 
had, in fact, bought a large number of shares for 
S. as undisclosed principal. The ten shares in 
question, the dealings not being for specific shares, 
were delivered to them as part of the shares so 
purchased ; but the name of G. was passed in 
pursuance of S.’s instructions, & according to an 
arrangement. by which @., who was a person of 
no means, consented to allow his name to be passed 
in consideration of a sum of money paid to him. 
The purchasing brokers, as well as deft. were 
ignorant of this arrangement. Calls having been 
made on the shares which pltf. was compelled to 
pay, & which he was unable to recover from @., he 
brought this action to recover them from deft. :-— 
Held: deft. had fulfilled his obligation by passing 
a name to which no objection was tahen within the 
time limited by the usage, & in the absence of 
any fraud on his part, he could not be treated as 
ultimate buyer himself, or be made Hable for the 
calls.—-MAXTED v. PAINE (1871), L. R. 6 Exch. 182 ; 
24 EL. T. 1493 sub nom. MAXsSTED v. PAINE, 40 
LJ. Ex. 57; 19 W. RR. 527, Ex Ch.; affg. (1869), 
L. R. 4 Ixch. 203. 

Annotations -—Consd. Duncan r. Till (1871), L. R. 6 Exch, 
255. Distd. Dent v. Nickalls (1873), 22 W. ht. 218. Apid. 
Nickalls ». Merry (1875). L. R. 7 HL. 530. Roefd. Allen 
v. Graves (1870), L. R.5 Q. B. 478: Kellock v, Enthoven 
(1874), L. RY Q. B. 2415 London Founders Assocn. 
& Palmer v. Clarke (18387), 3°97. L. R. 709: Ellis 
». Pond, [1898] 1 Q. 13. 426; Spencer v. Ashworth, Par- 
tington, [1925] 1 K. B. 589. 

315. ---—— Application of Stock Exchange 
rule.]—-NICKALLS v. Merry, No. 308, ante. 





(b) Persons Able and Willing to Purchase. 


316. Infant.|—D. held shares in a joint-stock 
co., which he agreed, through his broker, to sell to 
pltf. N., a dealer on the Stock Exchange. N. 
in due time gave the name of G. E. as the trans- 
feree, & the shares were transferred to him. The 
co. was afterwards wound up; & as it appeared 
that G. E. was an infant, D. was placed on the list 
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as contributory in respect of these shares, & had 
paid £1.300, for callsonthom. D. commenced an 
action against N. to recover the £1,800, & N. then 
filed the bill in this suit against D. & T. FB. the 
father of G. HK. alleging that T. I. was the real 
purchaser of the shares & liable for any loss, & 
preys that the action might be restrained, & 
that the questions might be decided in the suit :—— 
Held: D. ought not to be deprived of the oppor- 
tunity of establishing his claim & of recovering, if 
he could, against N. merely because another person 
might also be liable to pay the money, & might be 
the person who ultimately would have to pay.— 
NICKALLS v. KaTon (1870), 23 L. T. 689; 19 
W. RR. 172, C. A. 

817. ——-.}]—IEwnniz v. Morris, No. 308, ante. 

318. --—.!—C, & co. directed their brokers to 
purchase for them 200 shares in a co., & on the 
settling day forwarded to them the name of an 
infant transferee. Shortly afterwards the co. was 
ordered to be wound up, & upon the application of 
the infant, his name was removed from the list of 
contributories, & the names of the transferors sub- 
stituted in its place. By a resolution of the Com- 
mittee of the Stock Exchange, the broker was 
ordered to indemnify the transferors :—Jfeld: C. 
& co., must indemnify the brokers.-—PEPPERCORNE 
v. CLENCH (1872), 26 1. T. 656. 


319, ---.J--Maynarp v. Earon, No. 307, 
ante. 

820, —~—-.]- -DENT v. NICKALLS, No. 243, ante. 

321. ——-.]— NicKALLS v. MrErny, No. 308, 
ante, 

322. —~—-.|- The owner of sixty £100 shares ina 


co., on each of which £10 had been paid up, sold 
therm on the Stock Exchange to jobbers, who 
furnished the name of a purchaser to whom the 
shares were transferred, & in whose name they were 
registered. The co. was afterwards ordered to be 
wound up, when it turned out that the purchaser 
was an infant at the time of the transfer; & his 
name was thereupon removed from the list of 
contribulories, & that of the vendor placed thereon. 
The vendor then filed his bill against the jobbers 
to compel them to indemnify him against all 
liability in respect of the shares, & to repay him 
all calls he might have to pay thereon, with costs. 
After defts. had put in their answer, an agreement 
was entered into between pltf. & the liquidator 
for a compromise of pltf.’s hability on the shares, 
amounting to £5,400, the terns of which were, in 
substance, that pltf. should pay the Hquidator 
£2,000, transfer the shares to him, & authorise him 
to use his name in all procecdings against defts., & 
to retain all moneys recovered therem, which were 
to be applied in recouping pltf. the £2,000, & in 
satisfying all liability on the shares, in considcra- 
tion whereof pltf. was, after all proceedings were 
over, to be released from all liability on the shares 
without further payment. Upon the hearing of 
the cause defts. did not dispute their lability to 
pltf. as vendor of the shares, but they contended 
that the release comprised in the agreement enured 
for their benefit, so as to make the £2,000 payable 
thereunder by pltf. the measure of their own 
liability either to pltf. or to the liquidator :—Held - 
the object & spirit of the agreement being to keep 
up & enforce the liability of defts., they could not 
set it up without giving effect to all its provisions, 
& consequently that it did not operate as a release 
in their favour, or relieve them in any degree from 
their liability to pay the full amount payable on 
the shares.—HERITAGE v. PAINE (1876), 2 Ch. D. 
504; 451. J. Ch. 295; 34 L. T. 947. 

Annotation :—Mentd. Re Richardson, Ex p. St. Thomas’s 

Hospital, [1911] 2 K. B. 705. 


823 


gaeees — .J]—Wartson v, Min umr, [1876] W.N. 
324, .| -- QUEENSLAND INVESTMENT & 
LAND Co., Lrp. v. O’CONNELL & PALMER (1896), 12 
T. 1. R. 502; 40 Sol. Jo. 621. 

325. Person domiciled abroad.]|—A broker pur- 
chased on the Stock Exchange, from J,’s broker, 
certain not fully paid up shares in a joint-stock 
co., at a sum to be paid on the next settling day. 
The purchasing broker gave as his principal the 
name of G., a foreigner domiciled abroad; but J. 
refused to transfer the shares to G., on the ground 
that he was domiciled abroad, & had no property 
in this country to meet any liabihty which might 
accrue In respect of the shares :—Held: there was 
an implied contract between the brokers that the 
purchasing broker would furnish to the seller the 
name of a responsible transferee; a forcigner 
domiciled abroad was not such a responsible trans- 
feree & J. was not bound to execute a transfer of 
the shares to him.—Go.pscnmiDT v. JONES (1870), 
22 L. T. 220; 18 W. R. 513. 

326. -\—DPHf., through G. & B.,  stock- 
brokers, entered into a contract with M., a stock 
jobber, for the sale of 280 shares in a co., for the 
next account day, Apr. 27. The shares were £50 
shares, on which £5 was paid, & a call of £5 was 
payable. As to 100 of the shares, M. arranged 
with deft. that he should take in 100 shares at 
£3 discount for M.; that is, on the name day, 
Apr. 26, M. would be entitled to receive from deft. a 
tichet containing the name & address of the person 
into whose name the shares should be transferred. 
M. was bound to deliver a similar ticket to G. & B. 
No such tickets were passed by deft. to M., nor by 
M.to G. & B.; but an informal memorandum was 
delivered by deft. to M., & by him to G. & B., & 
it was arranged between G. & B. & deft. that the 
delivery of the name should stand over until 
required by G. & B. On Apr. 27, pitf. executed, 
alongst others, a transfer for 100 shares, leaving 
the name of the transferee in blank, & transmitted 
it with the certificates to G. & B. On Apr. 30, 
G. & B. paid the call, & en that day deft. paid them 
the amount of the eall, the difference between the 
£5 paid on the share & the £3 discount at which 
he had purchased & the stamp, & G. & BB. settled 
with M.; G. & B. handed the certificates to deft., 
but retained the transfer. On May 3, certain 
stockbrokers agreed to take in for the deft. 100 
shares, & gave him a ticket with the name of J., 
of Smyrna. Deft. delivered a ticket to G. & B. 
with J.’s name & initials, & no address, which they 
returned asimperfect. On May LI, the co. stopped 
payment, the transfer was never registered, & a 
call of £5 was made on pitf. as a contributory, 
which he paid, & sued deft. to recover back the 
amount :—Held: there was a contract between 
pitf. through G. & B. with deft., that when required 
deft. would deliver a name into which the shares 
might be transferred ; as the name which deft. 
had offered to G. & B. was that of a foreigner 
residing abroad, he did not offer a person to whom 
no reasonable objection could be made; & deft. 
had not fulfilled the contract, & was lable 
to pitf. for the amount of call & interest as 
damages for the breach. — ALLEN v. GRAVES 
(1870), L. BR. 5 Q. B. 4783 22 U. T. 6773 aud 
nom. ALLAN v. GRAVES, 39 L. J. Q. B. 1573; 18 


W.R. 919. 
Annotation :—Refd. Maxted v, Paine (1871), . R. 6 Exch. 
132. 





327. Non-existent person.|— NIcKAL1s v. MERRY, 
No. 308, ante. 

328. Lunatic.]—-NickaLrs v. Merry, No. 3808, 
ante, 
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Sect. 7.—Completion of contract: Sub-sects. 3 & 4.) 


SUB-SECT. 3.—PREPARATION AND IIXECUTION OF 
TRANSFER, 

See, generally, COMPANIES, Vol. 
el seq. 

329. Custom of Stock Exchange.|—Pltf., a 
holder of shares in a public co., agreed through his 
broker to sell them to a jobber for £202 10s. By 
the usage of the Stock Exchange, the transfer of 
the shares would not be made until a future day, 
& in the interval the shares might be again sold 
until a certain day, when the original buyer must 
name the person to whom the transfer was finally 
to be made. Accordingly, the shares were ulti- 
mately sold to deft. for £145, a call having been 
made in the meantime, & pltf. executed & gave to 
deft. a deed transferring the shares to him, the 
consideration named in which was £145, the 
difference being paid to pltf. by the jobber. Deft. 
never registered the transfer, & an order was made 
for winding up the co. Pf. was compelled to pay 
calls upon the shares, & filed a bill for specific per- 
formance & repayment, alleging that there had 
been a purchase by deft. for £202 10s. :—Held: 
(1) the fact of the call having been made in the 
interval did not invalidate the contract. 

(2) The usage upon the Stock Exchange, if not 
familiar to deft., was, at all events, familiar to his 
brokers, which is the same thing. He knew that 
shares frequently passed through several hands 
before they came into the possession of the actual 
purchaser to whom the transfer would be made, & 
he knew that the transfer would not be made by 
the person from whom he purchased, but by the 
holder of the shares. ‘Therefore, deft. knowing this 
usage, & receiving & retaining the deed of transfer 
& certificates, acquiesces in the transaction, & 
becomes in fact the purchaser of the shares from 
the vendor who transferred them to him (LORD 
CHELMSFORD, C.).—HAWKINS v. MALTBY (1867), 
3 Ch. App. 188; 387 L. J. Ch. 58; 17 J. T. 397; 
16 W. R. 209, I. C. 

Annotations :—As to (1) Refd. Coles vv Bristowe (1868), 
L. R. G6 Eq. 149° Hodgkinson 2. Kelly (1868), TL. RR. 6 
Kiq. 496. As to (2) Refd, Grissell «. Kmstowe (1868), L. Tt. 
3°. P. 112; Davis v. Haycock (1869), L. R. 4 Exch 
373; Maxted v. Paine (1871), . R. 6 Exch. 132. 

330. Duty of purchaser—To prepare transfer.|]— 
In an action for a breach of contract in refusing to 
accept, at the time appointed by the contract, & 
to pay for, certain shares in a water, gas, & market 
co., such shares being by the co.’s Act of Parlia- 
ment made personal estate, & a form of transfer 
under seal being thereby given, it is sufficient to 
aver that pltf., the vendor, ‘‘ had always been 
ready & willing to do all things, & that all things 
had happencd, ctc., necessary to entitle him to the 
performance by deft. of his agreement ’’: & notice 
to deft. of pltf.’s readiness & willingness to transfer 
the shares is not necessary or a condition precedent 
to pltf.’s right to recover, it being on the contrary 
the duty of deft., the purchaser, to prepare & 
tender a transfer for exccution by pltf.; & a plea 
of want of such notice is bad, & no defence to 
the action.—CoBBOLD v. PETO (1872), 27 L. T. 
130. 

331. -j—On the purchase of shares in a 
co. the obligation to prepare a transfer is, as a 
general rule, on the purchaser.—BIRKETT v. 
COWPER-COLES (1919), 35 T. L. R. 298. 

332. -—-—- To tender transfer.|—A railway Act, 
sect. 147, enacted that the shares shall to all 





IX., pp. 38 
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329i Custom of Stock Exchange.)-- 
By the custom of the London Stuck 
Exchange, shares are to be transferred 


918.—IR. 


not Jater than the tenth day after the 
sottling day fixed on by the parties.— 
SHEPPARD t. MURPHY (1868), 16 W. TR. 


f. Necessity for tender.] — PAWLK 


Stock EXCHANGE. 


intents & purposes be deemed personal estate, & 
not of the nature of real property; sect. 148 
enacted that the conveyance shall be in writing, & 
gave a short form of conveyance to be executed by 
the seller & purchaser :—Held: nevertheless, in 
order to enforce a contract for the transfer of shares, 
the purchaser must tender a conveyance to the 
vendor, as in the case of sales of real property.— 
STEPHENS v. DE MEDINA (1843), 4 Q. B. 422; 8 
Gal. & Dav. 110; 3 Ry. & Can. Cas. 454; 12 
L. J. Q. B. 120; 114 E.R. 957. 

Annotations --—Apld. Bowlby ». Bell (1846), 3 C. B. 

L. T. 130. 


Folld. Cobbold v. Peto (1872), 2 
Birkett v. Cowper-Coles (1919), 35 T. L. R. 298 


284. 
Apld. 








333. .|—Bowrry v. BELL, No. 122, 
ante. 

334. —_— —-—-.]|—-CoBBOLD v. PETO, No. 330, 
ante. 


835. ——- To execute transfer—Effect of forgery 
by broker.]|—-DALTON v. MIDLAND COUNTIES Ky. 
Co. (1853), 1 C. L. R. 85, n. 

336. Duty of seller—To execute transfer—Price 
stated in transfer differing from price recelved.]— 
Pltfs., as brokers for deft., on Oct. 2 sold to a 
jobber 100 shares in the Genera] Credit co. for 
£5 ashare, K., giving the name of S. as the ultimate 
purchaser, in whose name the usual transfer was 
made out. In that transfer the consideration 
money stated was the sum paid by S. being an 
increase of some £18 or £19 on the sum for which 
deft. had sold to K. This transfer was then, on 
the same day, executed by deft., & £495 being his 
full purchase-moncy, less £5, pltfs.’ comission 
of £1 per cent., was paid to him by pltfs. Upon the 
executed transfer being sent to K. for delivery to 
S., K. discovered errors in the spelling of the names 
in the body of the document, for instance, deft.’s 
name was spelt ‘ Matan”’ instead of ‘ Eaton,” 
& the purchaser’s name was spelt. ‘‘ Solomons ” 
instead of ‘Salomons.’’? K. thereupon corrected 
those errors, & at the same time filled in the date, 
which was in blank when executed by deft., by 
writing in ‘ Sept. 30.) Upon the transfer being 
then sent back to deft. for him to ‘initial’? such cor- 
rections, he declined to do so, or to return the trans- 
fer, until pltfs. should pay him the difference be- 
tween the price at. which they sold the shares for 
him, & that at which they were bought by S. By 
reason Of such refusal & the detention of the trans- 
fer, K. was compelled to buy in against pltfs., & the 
latter thereupon broucht an action against deft. 
to recover the money paid by him to K. in conse- 
quence. At the trial deft. objected that he was 
not bound to re-execute the transfer, because he 
was thereby required to admit the receipt of a 
larger sum than he had actually received, &, 
secondly, that the transfer was invalid by reason 
of the alterations in the names & date made by 
K. subsequently to 1ts execution by deft., & that 
it was pltf.’s duty to tender a good deed to deft. 
stating the price actually paid to deft., & the 
increased price paid by the ultimate purchaser. 
A verdict was found for plifs.:—Held: pltfs.’ 
action for money paid was maintainable. Upon 
the execution of the transfer by deft. on Oct. 2 & 
the payment to him of his agreed purchase-money, 
the transaction was complete, & he had no longer 
any right to the transfer, & was not entitled to 
retain it on its being sent back to him to be 
initialled, nor to claim payment of the difference 
between the purchase-moncy received by him, & 
that which was paid by S. to K. 


» READ (No. 2) (1870), 9 N. & W. 
S.C. R. CL.) 103.—AUS., 

g. Suffiriency of tender.J—RalitT v. 
Prmmroar (1859), 21 Dun. (Ct. of 
Sess.) 965; 31 Sc. Jur. 529.—SCOT. 


Part IV.—Course or BusInEss. 


Qu.: whether, if the objections which were 
taken at the trial & by the rule had been mado by 
deft. at the time when the transfer was sent back 
to him they might not have prevailed. But ct. 
held nee eae Serer therein involved did not 
arise in the present case.—MEWBURN v. E 
(1869), 20 1. "449. Meee 

—_—-——— Validity of custom to sign 
for different consideration.}—-Dett, having te 
structed pltf. to purchase certain railway sharcs 
on the Liverpool Stock Exchange, received a 
transfer note on the settling day for the purpose 
of transferring his shares to the purchaser. It 
is the custom on the Liverpool Stock Exchange 
for the original seller to transfer his shares not to 
the immediate purchaser, but to some sub-pur- 
chaser who may have purchased from some person 
other than the original purchaser; & it frequently 
happens that the sum in the transfer note is 
different to the sum which the original seller is to 
receive. To avoid difficulty, at the foot of the 
transfer note it is stated that the consideration 
money differs from that which the first seller 
is to receive owing to the sub-sale by the original 
buyer, but that the note is so regulated to fulfil 
the provisions of Stamp Act, 1815 (c. 184). 

Deft. refused accordingly to sign the transfer 
because it stated that he had received a sum 
which was untrue :—Held: deft. was bound to 
sign the transfer deed; the footnote was to be 
read as part of the transfer, & was sufficiently 
explicit. 

Semble: a custom to sign for a consideration 
different from that stated in the deed of transfer 
would be bad.-—Cast v. MCCLELLAN (1871), 25 
L. T. 753; 20 W. R. 1138. 

338. —-— To initial alterations in transfer— 
ee execution.|—MEWBURN v. WaTON, No. 336, 
ante. 

339. Expenses of transfer—Fall on purchaser.}|— 
STEPHENS v, DE MrEpina, No. 332, ante. 

340. Proof of transfer—Admissibility of stock- 
broker’s day book.]— During the trial of an action 
to establish pltf.’s right to be indemnified by the 
two defts., or one of them in respect of 200 shares 
transferred into pltf.’s name as trustee for defts. 
or one of them, pltf. desired to prove that the 
shares had been bought on the Stock Exchange 
for one of defts. through his brokers, G, & D. G. 
was dead, & pltf. tendered in evidence an entry in 
the day book of the firma of a purchase of 200 shares 
by G., for the particular deft. ; &, having proved 
that the entry was in the handwriting of G., that 
it was made by him in the ordinary course of 
business at the time of the purchase as a memo- 
randum of the transaction, & that the ledger of the 
firm was made up from the day book, contended 
that it was admissible in evidence as a declaration 
made by a deceased person, first, because it was 
made against the pecuniary interest of the person 
making it; &, secondly, because it had becn made 
in the ordinary course of business :—Held: it was 
not admissible upon the first ground, because it 
might, according to the turn of the market, have 
been to the advantage of deceased ; nor upon the 
second ground, because it was not made in the 
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841i. Time for delivery -- Prompt 
delivery essential.}—Upon a sale of  jigy 
shares for future delivory, delivery & 0. 1t. 561.—-CAN. 
ayment are concurrent conditions. 3 43 : 
The obligation of the seller is to deliver 
to the buyer or to a person known by 
the seller to be the buyer’r agent, 
on demand, at or soon after the 
atipulated time, upon tender of the 
contract price.—McLAUGHLIN vw. DE 


341 11, ---— 








NETT, [1915] 


TAURET (1910), 12 C. L. R. 1 —AUS. 

Delivery of stock 
& payment of the price are concurrent 
CLARKSON vt. SNIDER (1885), 10 





i. Time fixed by rules of 
Stock ney }--MORGAN Uv. 
. L. R. 53.-—AUS. 

h. Necessity for.}—A perfect sale of 

bank stock can be made through a 

broker by the consent alone of the 
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performance of any duty.—MassEy v. ALLEN 

(1879), 13 Ch. D. 558; 49 L. J. Ch. 76; 41 L. T. 

788; 28 W. R. 212. 

Annotahons :—Consd. Newbould v. Smith (1885), 29 Ch. D. 
882. Retd. Tucker v. Oldbury U. C., (1912) 2K. B, 317. 
Mentd. Ward v, Pitt, Lloyd v. Powell Duffryn Steam Coal 
Co., (1913) 2 K. B. 130. 

Mode of transfer & formalities.|—See, generally, 

ce Vol. IX., pp. 359-364, Nos. 2284- 
——-— Statutory companies.]|—Scee CoMPANIES, 

Vol. X., pp. 1140, 1141, Nos. 8055-8066. 

Cost book & Stannaries mining companies.] 

—See Compantes, Vol. X., pp. 1103, 1104, Nos. 

7742-7747. 





SuB-sEcT. 4.—DELIVERY. 

341. Time for delivery—Prompt delivery essential.} 
—Tender of stock must be on the very day.— 
Beas v. NOKE (1721), 1 Stra. 579; 93 B. R. 

342. —.|—UNION Corpn., Lrp. v. 
YHARRINGTON & Broprick, No. 15, ante. 

343. Time fixed by Rules of Stock Ex- 
change.]|—LONDON FOUNDERS ASSOCN. v. CLARKE, 
No. 361, post, 

344. Liverpool Stock Exchange.|— 
In an action for the non-acceptance of railway 
shares, which by the contract, made at Liverpool 
through brokers, were to be delivered in a reason- 
able time, a written rule of the Liverpool Stock 
Exchange, stated to be acted upon by all the Liver- 
pool brokers‘ that the seller of shares was in 
all cases entitled to seven days to complete his 
contract by delivery, the time to be computed 
from the day on which he was acquainted with 
the name of his transferec,’’ was held admissible 
on an issue whether pltf. within a reasonable 
time was ready & willing & offered to transfer 
the shares; although it was not proved that 
cither of the parties or their brokers, was a member 
of the Liverpool Stock Exchange.—STEWART v. 
CAUTY (L811), 8 M. & W. 160; 2 Ry. & Can. Cas. 




















616; 101. J. Wx. 348; 5 Jur. 411; 151 FE, R. 
992, 
345. Admissibility of evidence of usage.}— 


FLETCHER v. MARSHALL, No. 42, ante. 

346. - Mining shares.!—-Upon the sale, 
by one broker to another, of shares in a mine, they 
respectively signed, bought & sold notes, the 
former of which was as_ follows :—‘t Bought 
. FP. 250/5120ths shares in Wheal Charlotte, at 
£2 5s. Od. per share. £562 10s. Od. for payment, half 
intwo months, & half{infour months. Inanaction 
for not accepting the shares :—Held: evidence 
was admissible of a custom among brokers in 
mining shares, that in contracts relating to the 
sale & purchase of such shares, the delivery takes 
place at the time appointed for payment.— 
Firnp v. LELEAN (1861), 6 If. & N. 617; 30 
L. J. Ex. 168; 4]. T. 121; 7 Jur. N.S. 918; 
9 W. RR. 887; 158 EB. RR. 255, Ix. Ch. 

347. ——— Unreasonable delay—Circumstances 
unknown to buyer.|—Where a contract for the 
sale of shares did not fix the time for the delivery 








partics, without delivery & transfer in 
the books of the bank, & it is not 
necessary that the sale be made on the 
floor of the exchange,—STACKHOUBK 
vw Vaca (1912), Q. R. 468. C. 291.— 
CAN. 


k. Failure to deliver — Certificates 
transferred fraudulently by clerk of 
stockbrokera—Whether clerk agent of 
customer.}—Rosn v. Gow (1905), 8 
F. (Ct. of Sess.) 90.—SCOT. 


BEN- 
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of them :—Held: the time for delivery could not 
depend upon circumstances which were unknown 
to the buyer, & delay in tendering the shares 
arising from the seller having sent his certificate 
to England for subdivision, as this circumstance 
was unknown to the buyer, was unreasonable & 
justified the buyer in refusing to accept the shares, 
such delay was mora, assuming the law of mora 
to be applicable.—DE Waat v. ADLER (1886), 12 
App. Cas. 141; 56L.3.P.C.25; 3T. L. RB. 188, 


348. Delay by purchaser—Forfeiture of 
deposit.|—-SpRAGUE v. BooTtH, No. 292, ante. 

ea essence of contract.|—See Nos. 289-191, 
ante. 

349. Duty of seller—To make good stock de- 
livered.|—Tender of stock, pltf. must do every- 
thing in his power to make it good.—CLARK v. 
Tyson (1722), 1 Stra. 504; 93 FE. R. 663. 

350. —— As to genuineness of documents de- 
livered—Reasonableness of rule.|—A person who 
employs a broker to sell shares on the Stock 
Exchange is bound to indemnify the broker for 
any liability he may incur, in consequence of carry- 
ing out his principal’s instructions, under any 
rules of the Stock Exchange, provided that such 
rules are reasonable. 

A rule which provides that the seller of shares 
or stock is responsible for the genuineness & 
regularity of all documents delivered, & for such 
dividends as may be received until reasonable 
time has been allowed to the transferee to execute 
& duly lodge such documents for verification & 
registration: & that, when an official certificate 
of registration of such shares or stock has been 
issued, the committee of the Stock Exchange 
will not, unless bad faith is alleged against the 
seller, take cognisance of any subsequent dispute 
as to title, until the legal issue has been decided, 
fis] a reasonable rule.—SMITH v. REYNOLDS (1892), 
U6 L. T. 808; 8 T.L. R. 391, C. A. 3 affd. sub nom. 
REYNOLDS v. SMITH (1893), 9 T. L. R. 494, TL. Tt. 








SUB-SECT. 5.—-PAYMENT. 

851. Time for payment—Payment & transfer 
concurrent acts.]|—On a covenant to transfer stock 
paving so much. Qu.: what is to be the first 
act. 

The payment of the money is not a condition 
precerene but a concurrent act; & if deft. had 

en there, pltf. must have laid down his money, 
though not so as to part with it till transfer 
(PRATT, C.J.).—MERRIT v. RANE (1721), 1 Stra. 
458; 93 E. R. 633; affd., 1 Stra. p. 461, H. L. 
Arn -~Refd. Morton v. Lamb (1797), 7 Term Rep. 


352. -|-—If A. covenant to transfer 
stock on or before such a day, & B. covenant to 
pay a certain sum of money to A. for the stock on 
or before the said day, the transfer of the stock 
is not a condition precedent ; & therefore a declara- 
tion in covenant by A. for non-payment of the 
money, stating that he was ready to transfer on 
the day, but that deft. refused to accept it, is good. 
— BLACKWELL v. NASH (1722), 8 Mod. Rep. 105; 
1 Stra. 535; 88 E. R. 83; affd. (1724), 8 Mod. 
Rep. p. 106, Ex. Ch. 


Annotations :—Apld. Mordant v. Small (1723), 8 Mod. Rep. 
th Refd. Goodisson v. Nunn (1792), 4 Term nap. 


353, --— ----.]—If A. covenant to pay so 
much money on B. transferring so much stock to 
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him, or some other person, at the request of A. 
on or before such a day & at such a place, & to 
receive the stock at the said time & place; a 
declaration in covenant by B. must state a request 
to transfer ; the fixed hours on which such transfers 
are made; & that he was at the place on the last 
instant of the time, ready to make the transfer. 

There is no necessity to fill up the transfer 
(FoRTESCUE, J.).——-MORDANT v, SMALL (1724), 8 
Mod. Rep. 218; 88 I. R. 156. 








854. —-—-- -~--—.]—Stray v. Russet, No. 360, 
post. 
355. —-— .}—Lonpon FouNnnERS ASSOCN, 


v. CLARKE, No. 361, post. 

356. Proof of tender of price—Tender to broker 
—Purchaser failing to object.|—In an uction for 
non-delivery of shares sold by deft.’s broker, deft. 
pleaded that no tender of the pricu had been 
made, & issue was joined thereon. It appeared 
that deft. was informed that a tender of the price 
had been made to his broker; & deft. in reply 
without objecting that the broker was not his 
agent, said he would endeavour to make an 
arrangement for the delivery of the shares :— 
Held: this was sufficient evidence to prove the 
tender. 

Qu.: whether a tender to a broker is good.-— 
JACKSON v. JACOB (1837), 3 Bing. N.C. 860; 3 
Hodg. 219: 5 Scott. 79; 61. J.C. P. 31535 1 
Jur, 262; 132 1. R. 645, 

357. Authority of broker to receive payment.]|—-- 
G.. a stockbroker, who was one of three trustces 
& acted as broker to the trust, proposed to his 
co-trustees to sell B. stock belonging to the trust 
& re-invest in N. E. stock. The three trustees 
then. on Jan. 27, 1882, exccuted a transfer of the 
B. stock for a nominal consideration to two 
persons who were officers of a bank of which QG. 
was a customer, G. gave the transfer to the bank 
as security for a loan by them to him, & the 
transfer was registered. G. in Feb. 1882, paid off 
the loan, & Feb. 15 the bank transferred the stock 
to purchasers from G., &, without giving any notice 
to G.’s co-trastecs, allowed him to receive the 
purchase-money. We invested it in N. Ii. stock 
In hisownname. In 1883 he sold the N. EB. stock 
& misappropriated the proceeds. Shortly after 
the sale of the B. stock G. had given an account to 
his co-trustees showing the sale of B. stock & a 
re-investincent in N. i. stock, & in 1881 he ren- 
dered anuther account in which he represented 
the N. i. stock as still forming part of the trust 
funds. In 1885 he absconded. The co-trustees 
remembered hardly anything about the trans- 
action, but admitted the genuineness of their 
signatures to the deed of transfer :—Held: the 
bank had occasioned the loss to the trust estate 
by allowing the purchase-money to come to the 
hands of G. who had no authority to receive it, 
& whom they had no sufficient reason for believing 
to have authority to receive it, & the bank must 
therefore make it good at the suit of the co- 
trustees, although the co-trustees had been 
negligent in not seeing that the N. E. stock was 
registered in the joint names of the trustecs. 

Tf he was authorised as a broker to sell, that 
must carry with it an authority to receive the 
purchase-money arising from the sale, since in the 
ordinary course it is paid to the broker (CoTTron, 
L.J.).—_MAGNUS v. QUEENSLAND NATIONAL BANK 
(1888), 37 Ch. D. 466; 57 L. J. Ch. 418; 58 L. T. 
as ; 62 5.P.246; 36 W.R. 577; 47. L. RB. 248, 

1. A, 


Annotations :—Mentd. Magnus v. National Bank of Scotland 
eee) 57 L. J. Ch. 902; Thorne v. Heard, (1894] 1 Ch. 
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SvuB-sHcT. 6.—DIVIDENDS AND RIGuHTs 
ATTACHING TO SHARES. 


358. Order to sell ex dividend—Sale cum dividend 
—Right of broker to recover dividend from client.]— 
DAVISON v. FERNANDES (1889), 6 T. L. R. 73. 

859. Responsibility of seller—Until registration 
of transferee -— Reasonableness of rule.|——Smirn 
v. REYNOLDS, No. 350, ante, 

Rights of purchaser.|—See Companies, Vol. IX., 
p. 351, Nos. 2223-22265, 


SUB-SECT. 7.—REGISTRATION. 


860. General rule—Seller does not guarantee 
purchaser’s registration.]}—(1) Herc the purchase 
of shares in a joint stock banking co. was made at 
the request of pltf. by a broker on the Stock 
Exchange in London, & the contract must be 
considered as made with reference to all the 
established usages of the Stock Exchange. ... 

According to these usages, the price of the shares 
is payable on the one broker handing over to the 
other the transfers & certificates (CAMPBELL, C.J.). 

(2) Looking at the subject-matter of the sale, 
shares in a bank, & the place in which the sale 
took place, the Stock Exchange, & having regard 
to the rules & practice of the Stock Exchange, I 
do not. think that the vendor in such a case con- 
tracts that the directors shall accept the vendee 
or @ proper person to be admitted a shareholder 
in the bank (Irn, J.),—Srray v. Russe (1859), 
LH. & BF. 888; 251.5. Q. B. 279; 1 L. LT. 162; 
5 Jur. N.S. 1295; 7W.R. 641; 120 1B. R. 1144; 
affd. (1860), 1 1. & KK. 916, Tex. Ch. 

Annotations :—As fo (1) Refd. Chapman v. Shepherd, White- 
head v, Izod (1867), Le kt 2 C. P. 228. ts to (2) Folld. 
London Founders Assoen, vu. Clarke (1888), 20 Q. B.D. 
5676. Refd. Hooper v. Jferts, [1906] 1 Oh. 5419. Generally, 


Refd. Coles +. Bristowe (£868), Lb. 2. 6 Hq. 149; Shoppard 
v. Murphy (1868), 76 W. gtk. 


361, -—-- -——.]-~(1) A contract for the sale 
of shares in a registered co. was made through 
brokers upon & subject to the rules of the Stock 
Exchange. In accordance with the practice of 
the Stock Exchange the transferee of the shares 
paid the price of them to the vendor upon delivery 
to him of a duly executed transfer. An applica- 
tion for registration of the transfer being subse- 
quently made to the directors of the co., who were 
empowered by the arts. of assoen. in their dis- 
cretion to decline to register a person claimmeg 
by transfer of shares, they refused to register the 
transferee as a member of the co. The transferee 
thereupon brought an action to recover back the 
price of the shares from the vendor as money had 
& received to his use :—//leld: the contract for 
the sale of shares on the Stock Exchange did not 
import an undertaking by the vendor that the co. 
would register the transferee, & the action was not 
maintainable. 

According to the rules & usages of the Stock 
Exchange, the naine of the proposed transferee 
must. be given on a certain day to enable the vendor 
to make out the transfer, & payment is to be made 
upon the transfer being exceuled & handed over. 
All this takes place before the purchaser applies 
to have his name entered on the register. The 
fact of the money passing before the application 
for registration, is strong to show that the obliga- 
tion to procure the registration is no part of the 
contract which the vendor has entered into 
(Fry, L.J.). 

(2) In my opinion, the duty of the vendor was 


PART IV. SECT. 7, SUB-SECT. 7. 


360 i. General rule——Seller does not 


guarantce purchaser's registration.|— 360 1H. 


CASEY v. BENTLEY, 11902) 1 1. R. 376, 
383; 361. i. T. 1419.—IR. 
- — |] — MARR v. 
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to hand over the securities at the time fixed by 
the rules of the Stock Exchange. He must 
execute a proper transfer (LopEs, L.J.),-—-LONDON 
FOUNDERS ASSOCN. v. CLARKE (1888), 20 Q. B. D. 
576; 57L. J. Q. B. 291; 59 L. 1. 93; 86 W. R. 
489; 4'T. L. R. 377, 0. A. 


Annotations :—<As to (1) Refd. Benjamin v. Barnett (1903), 
19 'T. L. R. 564; Hooper v. Herts, [1906] 1 Ch. 549. 


862. Purchaser to secure own registration.]|— 
Deft., a stockbroker who had undertaken to sell 
shares of a joint-stock bank for pltf., a shareholder, 
sold them to a jobber on the Stock Exchange & 
sent an advice note of such sale to pltf., but in 
accordance with the custom of the Stock Exchange, 
the bought & sold notes between deft. & the jobber 
omitted to state the name of the registered pro- 
prictor of the shares as required by 30 & 31 Vict. 
c. 29, 8. 1, by reason of which the contract for sale 
was void, & the bank having stopped, & an order 
for its winding-up having been made before the 
day on which the jobber was entitled to name the 
person willing to be the purchaser, the contract 
for sale was repudiated, & pltf, remained the holder 
of the shares. 

All that pltf had undertaken to do by the con- 
tract for sale was to deliver a duly exccuted 
transfer of the shares & it would be for the pur- 
chaser to get the transfer registered (COTTON, L.J.). 
—NEILSON v. JAMES (1882), 9 Q. B.D. 5463 51 
L. J. Q. B. 369; 46 L. T. 791, C. A. 
sn :—Refd. Perry v. Barnctt (1885), 15 Q. B. D. 


363. —-—.|-—Pitf. transferred shares of his in a 
registered co. to A, B. on an agreement between 
them that if A. B. was accepted as shareholder by 
the co. the shares should be taken by him at their 
market valuc in reduction of a debt due to him 
from pllf. The consideration was stated in the 
transfer to be only the sum of 5s., & the transfer 
was brought to the co. for registration without 
any notice of the said agreement between pltf. 
& A.B. The co. refused to register, on the ground 
that pltf. was indebted to them, but on its being 
established after an interval of cightecen months, 
that pltf. was not so indebted, the co. registered 
the transfer. In an action ayainst the co. for 
wrongfully refusing to register, pltf. sought to 
recover as damages the loss in the market value 
of the shares between the time when the transfer 
was brought to the co. to be registered & the time 
when il was in fact. registered : —Held: pltf. was 
entitled to recover only nominal damages, as the 
contract between plif. & A. B. was a special 
one, of which the co. had had no notice, & the 
ordinary contract on the sale of registered shares 
was only that the scller should give te the pur- 
chaser a valid transfer & do all required to enable 
the purchaser to be registered as member in respect 
of such shares, the duty of the purchaser, which 
has not, been altered by Companies Act, 1867 
(c. 181). s. 26, being to get himself registered as 
such member.—SKINNER v. CiTy oF LONDON 
Marine InsuRANCE Corpn. (1885), 14 Q. B. D. 
882; 54 L. 3. Q. B. 4373 53 L. T. 1915 33 W.R. 
628; 1. T. L. R. 426, C. A. 

364. Effect of official certificate of registration— 
Refusal of Stock Exchange Committee to decide 
disputes—-Reasonableness of rule.|—-SmMITH  t. 
Rrynoips, No. 350, ante. 

Duty of seller—Not to hinder registration.|— 
See COMPANIES, Vol. 1X., p. 351, No. 2222. 
Measure of damages for hindrance.|—~ 
See COMPANIES, Vol. IX., p. 358, No. 2275. 











BUCHANAN YounagrrR & Co. (1852), 
14 Dunl. (Ct. of Sess.) 467. 34 Se. 
Jur. 234; 1 Stuart, 411.—SCOT, 
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Sect. 7.—Completion of contract: Sub-scet. 7. Sect. 
8. Part V. Sects. 1 & 2.] 


To do acts necessary to allow registration.|— 
See CoMPANtIgs, Vol. IX., p. 351, No. 2220. 
Failure of company bofore registration.]—Sce 
CoMPANIES, Vol. IX.. pp. 353, 354, 396, 397, 
Nos. 2235, 2236, 2526-2534. 
Transfer of shares in statutory companies.|— 
See COMPANIFS, Vol, X., p. 1142, Nos. 8072-8076. 





SEcT. 8.—-DISPOSAL OF PROCEEDS OF SALE. 


365. Right of broker to retain—In repayment of 
advance.|—To an action against acceptors of a 
bill of exchange for £419 2s. damages being laid 
at £500, defts. pleaded, first, as to £4 18s. parcel, 
etc., payment of £5 into ct., & secondly, ‘ as to the 
residue of the sum mentioned in the declaration,” 
that. pltfs. were the brokers of (. I. I., & sold 
certain property for him for £415 12s. 6d., payable 
on a day which would arrive before the bill would 
become duc, & that he applied to pltfs. to advance 
him the amount, which they agreed to do, if ©. T. H. 
would procure defts. to accept a bill for £419 2s. 
& that pltfs. agreed to appropriate the purchase- 
money, when received by them, towards the 
payment of the bill; & that, thereupon, defts. 
for the accommodation of C. I. If., & without, any 
consideration, accepted the bill, & pltfs. advanced 
C. I. WT. £415 12s. 6d. & afterwards & before the 
bill became due they recciyed the purchase-moncy, 
viz., the £415 128. 6d., which was sufficient to 
satisfy the residue of the sum in the declaration 
mentioned, & all damages, etc.:—Held: defts 
were as between pltfs. & themselves entitled to 
credit for the full sum of £415 128. Gd. without 
reference to a claim which pltfs. had on C. I. H. 
for a sum of £3 158., which was admitted to he 
due by him to them by virtue of an agreement 
respecting the mode of paying the hrokerage.— 
HILLS v. MESNARD (1847), 10 Q. B. 266; 16 
L. J. Q. B. 306; 11 Jur. 796; 116K. R. 108, 

366. Payment to agent—-Authority of agent to 
receive—Instructions for sale received from agent— 
Custom of Stock Exchange.|—PEARSON v. SCOTT. 
eee ante. 








Receipts signed by principal re- 
ceived from agent.]—-PrARSON v. ScoTr, No. 234, 
ante. 





—-—.]—See, generally, AGENCY, Vol. I., 
pp. 361-370, Nos. 705-784. 

368. Duty to pay in cash.|—PEARSON 7. 
Scott, No. 234, ante. 

369. --——_ —_— What constitutes cash—-Payment 
by cheque.|—C.. living in Canada, sent through X., 
a country stockbroker in England, a power of 
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attorney for sale of ‘‘ £1,000, Goschens standing 
in the name of C.”’ to defts. who were the London 
agents of X., with instructions to sell. Defts. 
sold the stock for £970, with which, less com- 
inission, they credited X. in his general account 
with them. The account between X. & defts. 
was ultimately balanced by subsequent entries, 
including two bills drawn by X. & accepted & 
paid by defts. but no payment expressly on account 
of the sale of Consols. The fact of the sale of the 
stock was not discovered by C. for several months, 
when X. was insojvent; & no part of the proceeds 
of sale was received by C. :—Held: defts. were not 
relieved by the transactions between them & 
X., or by the fact that C. was a foreign principal, 
from liability ; & judgment given for the proceeds 
of the stock with interest at 4 per cent. 

It was [the duty of} defts. to pay the amount 
less their commission, to pltf. or to some person 
authorised by him to receive it, & if defts. paid to 
any such authorised person & if with that person 
they had other private dealings, they were bound, 
as between themselves & pltf. to pay that 
authorised person in cash, & not in account 
between them. Of course, payment by cheque, 
duly cashed is payment in cash for this purpose 
(RoMER, J.).— CrossLEyY v. MaGniac, [1893] 1 
Ch. 594; 677... T. 798; 41 W.R 598; 9 T.L R 
126; 3 R, 202. 

3870. —--- Right to settle in account—Reason- 
ableness of custom.|—An alleged custom among 
stockbrokers that. a member of the London Stock 
Exchange, who has sold shares on the instructions 
of a country broker, who 1s acting for an undis- 
closed principal, is entitled to sct off against the 
price of the shares a debt due to him from the 
country broker in respect of previous Stock 
Exchange transactions, 18 unreasonable, & there- 
fore will not bind the principal of the country 
broker, unless he is proved to have known of the 
alleged custom, & agreed to be bound by it.— 
BLACKBURN v. MASON (1893), 68 L. T. 51035 9 
TT. 1. 1. 286; 387 Sol. Jo. 284; 4 R. 297, C. A. 
Annotatons .—Refd. Crossley 7. Magniac, [1893] 1 Ch 594, 

Anderson v. Sutherland (1897), 13 T. I. RR. 1638. 











371. -.|—CROSSLEY v, Maaniac, No. 
369, ante. 
372. —--..]—A London broker, employed 


by a country broker to sell stock which he knows, 
or ought as a reasonable man to know, belongs 
{o a client of the country broker, cannot discharge 
himself from liability to such client for the pro- 
ceeds of the sale by settling the same in account 
with the country broker.—-ANDERSON v. SUTUER- 
LAND, CRAIG 1. SUTHERLAND (]897), 13 T. L. R. 
163; 41 Sol. Jo. 226; 2 Com. Cas. 65. 

Effect of bankruptcy of broker.|—See BANK- 
rurrcy, Vol. V., pp. 647-649, Nos. 5800-5805. 
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Part V.— Breach of Contract. 


Sect. 1.—BETWEEN BROKER AND CLIENT. 

873. Breach by broker—Measure of damages. |— 
L.. ordered deft. to buy for him rupee paper; 
deft. sold rupee paper of his own to L., whilst he 
fraudulently led lL. to believe that it belonged 
to third persons. The value of rupee paper 
afterwards became considerably less, but I. 
held for many months what deft. had sold to hun, 
& ultimately re-sold it at a loss of £48,000 :— 
Held: the measure of damages was not the 
amount of the loss ultimately sustained by L., 
but tho difference between the price which he paid 
for the rupee paper & the price which he would 
have received, uf he had resold it in the market 
forthwith after purchasing 1t.—WaADDELL v. 
BLOCKEY (1879), 4 Q. B. D. 678; 48 1. J. Q. B. 
517; 41 L. T. 458; 27 W. R. 9381, C. A. 
Annotation :—Mentd. Cavendish-Bentinck v. enn (1887), 

67 L. T. 773. 


374. -|—The measure of damages 
must be the difference between the sum realised 
by the sale of the stocks for which pltf. had been 
given credit & the value which the stocks had at 
the time when this action was brought (BOWEN, 
L.J.).—_-MuRRAY v. Hewirr (1886), 2 'T. L. R. 872. 











375. —-—,]—SAMUEL & HscomBE v. ROWE, 
No. 160, ante. 
376. -.]— Defts., who were stoch- 





brokers, agreed with pltf. to carry over to the end 
of May account on the Stock Exchange certain 
stocks which they had purchased for him, & made 
the necessary arrangements with jobbers for that 
purpose. Before the sctthng day arrived they 
closed pltf.’s account without instructions by 
selling the stocks. Upon being informed of the 
closing of his account, pltf. gave defts. notice that 
he should insist on performance by them of their 
contract when the setthny day arrived. At the 
time when defts. closed pltf.’s account the prices 
of the stocks were falling, but shortly afterwards 
they rose again, & they were higher at the end 
of May settlement, having been still higher during 
the interval between the closing of pltf.’s account 
& the end of May settlement. In an action 
brought by pltf. against defts. after the end of 
May scttlement for non-performance of their 
contract to carry over the stocks, defts. contended 
that the damages ought to be assessed with 
reference to the prices of the stocks when defts. 
closed pltf.’s account, & that so assessed they 
would be nominal:—Held: defts.’ contention 
was incorrect, & pltf. was entitled to insist on 
performance of defts.’ contract at the end of 
May settlement, & to measure his damages with 
reference to the prices of the stock at that date. 
Qu.: whether pltf. had a right to have the 
damages estimated with reference to the highest 
rices at which the stocks had stood in the interval! 
etween the closing of pllf.’s account & the end of 
May.—MIcuAEL v. Harr & Co., [1902] 1 K. B. 
482; 711.3. K.B. 265; 861. 1.474; 50 W. RB. 
308; 18 T. L. R. 254, C. A.; sub nom. Hant 
& Co. v. MicHAEL (1903), 89 L. T. 422, H. L. 
Annotations :-—Refd. Deverges v. Sandeman, Clark, [1902] 1 


Ch, 579; Hillis’ Trustee v. Dixon-Johnson, [1924] 2 Ch. 
451. 


PART V. 

PAH N.:SECr. 2: m. Itemedies.] 

3731. Breach by broker—-ALeasure of 

damayes.| —- VANBUSKINK  @ SMITH 
1906), 1 Id. L. Tt, 383.--CAN., 





By rule C. Bombay 
Stock Kxchange, upon dishonour of 
a cheque for the price of shares sold 
they are to be returned to the seller, 
& if cash is not then paid, they are 





377. Duty of client to minimise damages. |— 
SAMUEL & KSCOMBE v. Rowg, No. 160, ante. 

Loss of right to indemnity.] ---See Part III, 
Sect. 2, sub-sect. 4, A. (d), ante. 

378. Breach by client—Refusal to accept stock— 
Right of broker to sell--Sale forthwith.]—Pltf. 
tendered the stock, on the day agreed on for 
making the transfer, & deft. refused to accept it: 
—Held: pltf. need not wait till the end of that 
day, but may sell the stock to a third person 
immediately after the tender & refusal.— DORRIENS 
v. ITurcHinson (1801), 1 Smith, K. B. 420. 

379. --— -~-— -—--- Recovery of any loss on 
sale.|—Horpr (JouHN D.) & Co. v. GLENDINNING, 
No. 286, ante. 

380 —-- Proof of refusal to accept.]— 
In an action on the case for not accepting stock 
agreed to be transferred on request, an averment 
that pltf. was ready & willing to transfer, & 
requested deft. to accept the stock, which he 
refused, can only be satisfied by showing an actual 
tender & refusal, or that pltt. waited at the bank 
on the day when 1t was understood that the 
transfer was to be made, until the close of the 
transfer books, which was the latest time when 
the transfer could be made.—BORDENAVE 1, 
GREGORY (1804), 5 East, 107; J] Smith, K. B. 
306; 102 KH. R. 10003 sub nom. BoURDENAVE v, 
GreGory, 5 Hsp. at p. 117. 

Right of broker to close account.]—See 
Part. ITI., Sect. 2, sub-sect. 4, C. (a), ante. 

-—-— Broker’s right to indemnity.|—Sce Vart 

IIT., Sect. 2, sub-sect. 4, A., ante. 





Sect. 2.—BETWEEN PURCHASER AND SELLER. 

See, generally, COMPANIES, Vol. LX., p. 35, 
Nos. 2249-2254. 

381. Remedies—Action for money had & re- 
ceived.|—Action for money had & received will 
not lie for a transfer of stock.—NIGHTINGAL v. 
DEVISME (1770), 5 Burr. 2589; 2 Wm. BI. 684; 
08 E.R. 361. 

382. ——.}—PItf. purchased stock which 
deft. agreed to transfer on a given day. In con- 
sequence of a rise, the loss on the sale amounted 
to £45, which deft. refused to pay. Pltf. after- 
wards paid that sum to another broker, by whom 
the transfer was made :—Ileld: pltf. could not 
recover jn an action for money paid, but he should 
have declared specially on the contract with deft. 
as his claim was in the nature of unliquidated 
damages.--LIGUTFOOT v. CREED (1818), 8 Taunt. 
268; 2 Moore, ©. P. 255; 129 E.R. 386. 
Annotation :-—Refd. Baylife v. Butterworth (1847), 5 Ry. 

& Can. Cus. 283. 

383. -———.}—Plaintiff bought of defts. ten 
shares in the Royal British Bank, the deed of 
settlement of which required seven days’ notice 
of intended transfers of shares, & the consent of 
the directors to such transfers. The sale & pur- 
chase was made on the Stock Exchange through 
brokers on Aug. 21; the ‘‘name day” was 
Aug. 28 & the “settlmg’’ day Aug. 29. On 
Aug. 28, pltf.’s name was accordingly given as 








SECT. 2. sold by auction :—Held; the seller’s 
only rights were against the buyer 
upon the cheqne & for the price.— 
MANECKII PESTONJI BHARUCHA ¢v, 
WADILAL SarnaBynar & Co. (1926), 53 
L. R. Ind. App. 92.—IND. 
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Sect. 2.—Between purchaser and seller. Sect. 3. 
Part VI. Sects. 1 and 2. 


the buyer, & on Aug. 29 the vendor’s broker sent 
to the bank for a deed of transfer & obtained a 
blank form, which was filled up & executed by 
defts. on Sept. 2. On Sept. 3 ihe bank stopped, 
& pltf. wrote to his brokers not to pay the pur- 
chase-money. On Sept. 4 the matter was brought 
before the Committee of the Stock Exchange, who 
decided that the money ought to be paid, & 
pltf.’s broker thereupon paid it, & threatened pltf. 
with legal proceedings for the amount, & thereby 
obtained the amount from him:—Held: piltf. 
was not entitled to recover the amount from 
defts. as money had & received on the ground of 
failure of consideration.—REMFREY v. BUTLER 
(1858), HK. B. & EH, 897; 31 L. T. O. S. 356; 5 


Stock EXxcHANGE. 


Jur. N.S. 1297, n.; 6 W. KR. 682; 120 BH. R. 744, 


Kx. Ch. 
Annotation :-—Apld. Stray v. Russell (1859), 1 KE. & E, 888. 


.]—See, also, Companrms, Vol. IX., 
p. 356, Nos. 2251, 2252. 

Damages.| — See CoMPANIEsS, Vol. IX., 
p. 358, Nos. 2268-2275, 

Specific performance.]|—See COMPANIES, 
Vol. IX., pp. 356-358, Nos. 2255-2267, Vol. X., 
p. 1140, No. 8051; SpEciIFIC PERFORMANCES, pp. 
445, 446, Nos. 164-178, ante, 














Sect. 3.—WRONGFUL DETENTION OF 
SECURITIES. 
See TROVER, 


Part Vi.—-Default and Bankruptcy. 


SEcT. 1.—DEFAULT OF BROKER. 

See Stock Exchange Rules, 1911, rr. 159-178. 

384. Account closed as between broker & jobber.] 
—HARTAS v. RrBBoNS, No. 131, ante. 

385. Whether transaction closed as between 
client & jobber—Right of client to elect.|— 
HARTAS v. RIBBONS, No. 131, ante. 

386. —~--.|—BECKHUSON & GIBBS Uv. 
TAMBuET, No, 67, ante. 

387, -|—Where a customer instructs 
a stockbroker to purchase specific shares who in 
his turn purchases such specific shares from a 
dealer, privity of contract exists between the 
dealer & the customer, so that if the stockbroker 
fails, the dealer can maintain an action ayainst 
the customer. 

A stockbroker having failed, after entering into 
a contract with dealers for a customer to buy 
bhares, & the account between lum & the dealers 
being closed by the official assignee, the dealers 
gave the customer the option of taking up the 
shares direct, appointing another broker to carry 
out the transaction, or treating the transaction 
closed at ‘“ hammer’ price. After delay the 
customer repudiated the transaction. The dealers 
thereupon sold the shares at a loss :—Ifeld: the 
difference between the contract. & sale price could 
be recovered by the dealers from the customer as 
damages.—ANDERSON & Co. v. BEARD, [1900] 2 
Q. B. 260; 69 L. J. Q. B. 610; 821. T. 714; 16 
T. L. R. 3673; 5 Com. Cas. 261. 

Annotation :-—Refd. Levitt v. Hamblet, [1901] 2 K. B. 53. 

388. ———_ -——- Jobber not compelled to accept 
nominee in place of client.|—Where a broker on 
the Stock Exchange has sold shares on behalf of 
a client to a jobber, & is, before completion, 
declared a defaulter, the client, if he elects to com- 
plete the transaction on his own account, is not 
entitled to require the jobber to pass a name toa 
person nominated by the client as an incident to 
‘‘ making down’”’ the shares with the nominee, 
inasinuch as the effect of so making down the 
shares would be to release the client, & to sub- 
stitute his nominee as a principal.—CuRRIE v. 
Booth BROTHERS (1902), 7 Com. Cas. 77, C. A. 

389. Liability of client to jobber—Not limited 
by ‘‘ hammer price ’’—Difference between contract 
price & selling price.|—-BECKHUSON & GIBBS v. 
JAMBLET, No. 67, ante. 

380. —~--.J--ANDERSON & Co. v. 
BEARD, No. 387, ante. 

















391. --— -—— .]—Levirr v. HAMBLET, No. 21, 


392, —--—- -— Liability for damages on failure 
to complete.;—Where a broker on the Stock Ex- 
change has entered into a contract with a jobber 
on behalf of a customer In such circumstances as 
to create privity of contract between the jobber 
& the customer, & the broker is before completion 
declared a defaulter, & the jobber claims in the 
hquidation of the estate of the broker for the 
difference between the contract price & the hammer 
price, & is paid such difference in full, the jobber 
is nevertheless entitled, in the event of the cus- 
tomer fang to complete with him, to recover 
damages from the customer; but, in the event 
of the damages exceeding the sum received by 
the jobber from the broker’s estate, the jobber is 
bound to account to the broker's estate for that 
sum. 

Jf a jobber, who has been paid in full his differ- 
ences up to the date of the broker's default, sub- 
sequently recovers from the broker's customer 
a larger sum, he is bound to account to the official 
assignee for an amount equal to that which he 
has already received (MATHEW, J.).—STONEHAM 
& MESSENGER v. WYMAN (1901), 17 T. L. RR. 
562; 6 Com. Cas. 174. 

393. Applicability of Stock Exchange Rules 
—Stock Exchange Rules, 1911, r. 134.)-—R. 71 
[now R. 134] of the Stock Exchange Rules applies 
to selling out or buying in only as between members 
of the Stock Exchange.—Scotr & LUOoRTON v. 
ERNEST (1000), 16 'T. L. R. 498; 44 Sol. Jo. 611. 

394 —-—.|—-PONSOLLE v. WEBBER, No. 








278, ante. 

395. |--BELL vu. 
T. L. R. 393. 

Notice of default—Coupled with Stock Exchange 
rules & application for membership—Whether 
amounting to deed of arrangement.}|—Sce BANK- 
kupPTcy, Vol. V., p. 1073, No. 8781. 

396. Bond given by broker to secure performance 
of duties—Death of broker after default—Whether 
penalty assets for general creditors.|—A bond was 
given by a broker to the Corpn. of London, to 
secure the duc performance of his duties. He 
made default :—Held: on his death the corpn. 
held the amount recovered on the bond as equit- 
able assets, & in trust for the general body of his 
creditors, & not exclusively for those who had 
suffered by his defaults.—NASH v. BRYANT (1858), 


PLuUMBLY (1900), 16 





Parr V1.—Derrautt anp Bankruptcy. 


BRYANT, 37 Le J Cle Tab ge ee Naisu v, 
a Right. ac anne. Tassie saisaaicie 

aa net uRnONS, Now US ee 
Petia a Met ed -|—~See Part IIL, 
Par Il, Boot. 2 cuba a oem: 


SECT. 2.—BANKRUPTCY OF BROKER. 

398. Right of client to prove in bankruptcy— 
For differences.]-—Where sharebrokers who had, 
by the direction of A. B. bought. shares in a pro- 
jected railway cu., the consideration to be paid on 
delivery of scrip, & afterwards by A. L.’s direc- 
tion, had sold the same shares at a higher price, 
to be paid on delivery of scrip, became bkpt., & 
the co. was amalgamated with another co., & 
the scrip in the amalgamated cos. was afterwards 
delivered, A. 23. was not permitted to prove for 
the difference of the bought & sold prices against 
ee a neh bkpts.—-Re Kopinson, Wc p. 

ORTON » De G. 504; 9L. T. 0.8. 374; 
Jur. 699, Ct. of R. pe gee eae rg 

ee ~Mentd. Stevensun v. Newnham (1853), 13 


399. Whether order for discharge granted—Mis- 
appropriation of client’s money.]—A broker who 
was a director of & broker to a co. which had been 
ordered to be wound up, received at a time when 
he was insolvent an order from a customer directed 
to him & to a partner whom he knew or beheved 
to be dead, to buy a sum of S. stock. The broker 
contracted with L. for the stock, & recerved the 
price from the customer as for himself & his 
deceased partner. He did not pay I. for the 
stock, but allowed him interest for three months, 
& applied the money to his own purposes. Imme- 
diately before his adjudication of bkpcy., he sold 
a debenture of the co. to A. for the amount due 
upon it, without requiring any money for the 
four years’ interest’ which was also due, & with 
the money paid J. part of the money the price 
of the stock ; & gave him a bill for the remainder, 
& L. then transferred the stock to the customer. 
The broker had previously privately appropriated 
this debenture to the safety of the customer, & 
when he sold it} had no authority from the cus- 
tomer for so doing. The broker became bkpt. 
upon a trader debtor summons, issued by the 
official manager of the co., & received from one 
of the comrs. a first class certificate, with pro- 
tection; but, upon appeal, the Lords Justices, 
for the above & other misconduct, discharged the 
order & suspended the certifleate for five years, 
without protection for seven weeks, both from the 
date of the judgment.--Re Boyp, Ex p. WRYGHTE 
(1856), 26 L. J. Bev. 33, |. Jd. 

Annotations --—Mentd. Re Stmond, Ex p Simond (1857), 26 
L. J. Bey. 49; d’e Matheson (1862), 31 L. J. Bey. 23. 
400. Property available for distribution among 

creditors—Shares purchased by broker for client.}|— 

The bkpts. were stockbrukers who had been em- 

ployed by appct. to buy certain specific shares 

for him, & had rercived payment for the same. 

These shares, with others, were deposited by the 

bkpts. with B. & co. as security for an advance. 

When the bkpcy became known B. & co. sold the 

shares, reimbursed themselves, & handed over the 


PART VI SECT. 2 chase stock to a 
n. Stockbroker purchasing for other 
stockbroker—Right to prove ia bank- 
-— Where stockbrokers pur- 


another stockbioker who ofterwards 
becomes bkpt., & they are obll 
sell at a loss the stock so purchased, 
which was to have becn settled for on 
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balance to the trustee. Upon appcts. sending in 
a claim for the balance another claimant retired : 
—Held: the money might be paid over to appct. 
on the terms that his solr. would give a personal 
undertaking to repay so much as the ct. might 
order at any lime within three years.—Re BLAKE- 
wee & Tuomas, Ba p. RANKART (1885), 52 L. T. 

401. --~ ——- & pledged for purchase price— 
Marshalling.|—A. employed brokers to purchase 
securities for him, the arrangement being that on 
each occasion they advanced him part of the pur- 
chase price & he paid the margin in cash or in 
account. It was also part of the arrangement 
that the money so advanced should be obtained 
by the brokers from their bankers on deposit of 
A,’s securities so purchased. ‘The brokers, how- 
ever, pledged A.'s securities & their own with 
their bankers as cover for their current over- 
draft. On the bkpcy. of the brokers the bank 
paid themselves by selling A.’s securities & handed 
over the surplus securities in their hands to the 
trustee in bkpey.:—Held: by analogy to the 
doctrine of marshalling A. was entitled to have 
the surplus securities in the hands of the trustee 
applied towards satisfaction of the balance due 
to him from the brokers on the account between 
them.—f?c Burer, WoovaLn & Co., ££ p. 
Skyrme, [1912] | K. B. 393; 81 L. J. K. OB. 
721; 106 L. 1.47; 20 Mans. LI. 

Money in hands of official assignee of Stock 
Exchange.|—See Bankruptcy, Vol. V., pp. 647- 
649, Nos, 5800-5805, 

402. In respect of what debts petition presented— 
Differences fixed by official assignee of Stock 
Exchange.|—The amount of the differences due 
by a defaulter on the London Stock Exchange, 
as fixed by the official assignee of that body under 
ius rules, to a Stock Mxchange ereditor, 18 8 
“liqmdated sum” within Bankruptcy Act, 1869 
(c. 71), s. 6, & will support a bkpey. petition by 
creditor against the defaulter.— le Warp, he p. 
Warp (182), 22 Ch. D. 182; 52 I. J. Ch. 73; 
48 LT. 3323 3LW. R. 112, C. A. 
Annotetion.—Reld, Mendelssohn v. Ratcliff, 11901) A. C. 


456, 





403. --—— Sum paid in consideration of future 
partnership with member—Money repayable if 
partnership not effected—Default of money before 
partnership effected.]—Under an agreement made 
in Jan. 1900, between M., a stockbroker, & 'T., 
with a view to T.’s ultimately becoming a member 
of the Stock Exchange & entering into partnership 
with M., I’. paid £2,000 into M.’s banking account, 
subject to a condition that if 'T. should not, on 
or before Sept. 29, 1900, become a inember of the 
Stock Exchange, or if, having become a member, 
he should not be at. liberty to enter a partnership 
within that period by reason of his recommenders 
withholding their consent, then & in either of 
those cases J’. should have the option of deter- 
mining the agreement by notice, whereupon the 
£2,000 should be repaid by M. 

On June 28 M. was “hammered” on the 
Stock Exchange, & on July 3 he told T. in con- 
versation that ‘ he was utterly penniless,” that 
“he could not pay anybody,” & that ‘‘he had 
lost everything.” Thereupon T., without having 
given any notice purpoiting to determine the 
agreement, presenied a bkpcy. petition against M. 
alleging that M. was indebted to him *' in the sum 


the account day, they will be allowed to 
prove for the difference on the bkpt.’s 
estate.—Ite BURKE (1855), 26 L. 'T. 
O. S. 138.——IR. 


large amount for 
d to 
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Sect. 2.— Bankruptcy of broker. 
Sect. 1: Sub-sects. 1 & 2.) 


of £2,000 lent by him to M. pursuant to the agree- 
ment,” & that the act of bkpcy. was that the 
debtor gave him ‘‘notice’”’ on July 3 of having 
‘““ suspended payment of his debts’ :—Held: the 
alleged debt of £2,000 was not “ a liquidated sum, 
payable either immediately or at some certain 
future time,” within Bankruptcy Act, 1888 (c. 52), 
s. 6 (1), (0), & was therefore not sufficient to support 
the petition, & on July 3, T.’s only remedy was in 
damages for breach of the agreement.—Re MILLER, 
(1901] 1K. B. 51; 701. 7.Q.B.1; 88L. T. 545 ; 
WT. LR. 9; 8 "Mans. 1; sub nom. Re MILLER, 
iz p. VALBo', 49 W. R. 65: sub nom. Re MILLER, 
Lax p. DEBTOR, 45 Sol. Jo. 44, C. A. 
ARO OWs :—Refd. Re leis, Ex p. Clough (1904), 91 L. T. 


Sect. 3. Part VII. 


Sect. 3.—-LIQUIDATION OF DEFAULTER’S 
ESTATE. 

See Stock xchange Rules, 1911, ss. 159-178. 

404. Purposes & effect of Stock Exchange 
practice..\—BrCKHUSON & GiBBS v. HAMBLET, 
No. 67, ante. 

405. ’ Assets vest in official assignee.|—-Ly the 
rules of the Stock Exchange, money payable by 
members of the House to a defaulter is to be paid 
to assignees appointed by the Exchange, & be dis- 
tributed rateably amongst the House creditors of 
the defaulter.—NICHOLSON v. Goocit (1856), 5 
kK. & B. 999; 25 L. J. Q. B. 137; 26 L. T. 0.8, 
EOB 3 2 Jur. N.S, 3038; 4 W. R. 2853 119 E.R. 
7q 2 
Annotations :—Mentd, Rourke v. Short AE 2JurN # 


3523 Monk v. Sharp (1857), 2 Hz. . 0403) Paull ov. 
es Ds a & S. 537; Keysell (1864), 


‘408. —(1) It is provided by the rules & 
regulations of the Stock Exchange that two or 
more members shall be appointed annually by 
the committee to act as official assignecs, whose 
duty it shall be to obtain from a defaulter on the 
Stock Exchanye his books of account & a state- 
ment of the sums owing to & by him & to manage 
the estate in conformity with the rules, regulations, 
& usages of the Stock Exchange ; & by rule 176 
*‘ the assignees shall collect & pay the assets to the 
credit of their joint account at a banker’s, & 
shall distribute the same as soon as possible ”’ :— 
Held: the term “ the assets’ in the above-men- 
tioned rule meant all the assets of the defaulter ; 
& when the rule was brought into operation, the 
effect was to create an assignment of the assets 
of the defaultcr to the official assignee. 

(2) A member of the Stock "Exchange was 
indebted to defts. MWe became a defaulter on 
the Stock Exchange, & the liquidation of his 
affairs was undertaken by pltf., as official assignee, 
under the above-mentioned rules. For the pur- 
poses of the hquidation he was authorised by pltf. 
to sell, & accordingly sold, certain shares standing 
in his name to defts., who were not INembers of 
the Stock Exchange, but who knew his position 
& that of plitf. as official assignee. Pltf. having 
sued defts. for the price of the shares :—Held: 
the action was maintainable, & defts. were not 
entitled to a set-off in respect of their debt.— 
RICHARDSON v. STORMONT, Topp & Co., [1900] 
1 Q. B. 701; 69 L. J. Q. B. 369 5 82 L. 'T. 316; 
- ve R. 45] ; 16 T. L. R. 224; 5 Com. Cas. 134, 
Annotations :—As to (1) Apld. Lomas v. Graves, (1901] 2 


- B. 557. Refd. Ae Halstead, ‘ 
Pik gt eos: € ead, de p. Richardson, (1917) 


407. —-— Validity of assignment against third 


‘Topping v. 





STock EXCHANGE. 


parties.]—The rules of the Stock Exchange operate 
to effect an assignment of all the assets of a 
member of the Stock Exchange declared a defaulter 
to the official assignee of the Stock Exchange ; : 
& that assignment, unless invalidated in bkpcy. 
proceedings against the defaulter, is valid as 
against persons who are not, as well as those who 
are, members of the Stock Hxchange.— Lomas v. 
GRAVES & Co., [1904] 2 K. B. 557; 73 L. J. K. B. 
803; 91 L. T. 616; 20 T. L. R. 657, C. A. 

Annotation. Bela. Re Halstead, Hx p. Richardson, [1917] 

1K. B, 695. 


408. ——— Whether amounting to act of bank- 
ruptcy.]|—(1) The rules of the Stock Exchange as 
to delaiieae members of the body are the rules of 
a domestic forum, which have no influence on the 
rights of those who are not amenable, as members, 
to the jurisdiction of that body. ais cannot, 
therefore, govern the rights of the genera creditors 
of a defaulting member. C. was a member of the 
Stock Exchange; he became unable to meet his 
Stock Exchange engagements, & he gave notice 
thereof to the secretary. In such a circumstance 
the rules of the Stock Exchange prescribe the 
course to be followed. ‘The defaulter ceases to 
be a member of the body. Two members of the 
body act as official assignees of the defaulter, a 
mecting of the creditors is called, the defaulter, 
as he is required to do, makes his statement, & 
the assemnbled creditors having decided what is 
to be done, these official assignees carry the decision 
into execution. The Committee of the Stock 
ixchange has the power to re-admit the defaulter 
or to refuse him re-admission. ©. made his 
statement at the first meeting, declaring, at that 
time, that he had no debts outside the Stock 
Exchange. His Stock Exchange creditors then 
consented to accept a composition, & to provide 
for a part of it, he, at the demand of the official 
assignecs, gave them a cheque for £5,000 then 
standing to his credit in the Bank of England. 
The official assignees obtained the money & 
apportioned it among his Stock Exchange creditors. 
He afterwards confessed to owing debts to a large 
amount to outside creditors, & was declared a 
bkpt. The trustee in bkpcy. on behalf of the 
general creditors, claimed from the official assignees 
of the Stock Hxchange the £5,000 :—Held: he 
was cntitled to claim it; for what was done by C. 
amounted to a cessio bonorum, & constituted an 
act of bkpcy. 

(2) The money was voluntarily paid with the 
view to give the Stock Exchange creditors an undue 
preference. 

(3) In KR. 167 of the Stock Exchange, that the 
assignees shall collect & pay ‘‘ the assets ’’ to their 
joint account at a banker’s, the word “ assets ”’ 
means the whole of the defaulter’s available 
property ; & under r. 153 these assets are to be 
distributed exclusively to those creditors whose 
claims arise out of Stock Exchange transactions.— 
TOMKINS v. SAFFERY (1877), 3 App. Cas. 213; 47 
L. J. Bey. 11; 37 L. T. 758; 26 W. R. 62, H. L.; 
affg. 8. C. sub nom. Re Cooxr, Hz p. SAFFERY 
(1876), 4 Ch. D. 555, OC. A. 


Annolutions :—As ie (1) Distd. 22e Plumbly, Ee p. Grant 
eae 13 Ch. 667. Gonsd. Richardson v. Stormont, 
odd ee }1 rie . 701; 2c Halstead, Lx p. ECU 
[1917] 1 K. B. 695. efd. Pearson v. Scott (1878), 
Ch. p. 198; Ratclif & Spealtey ». Mendelssohn, figoe) 
2K. 6533 ; Lomas v. Graves, [1904] 2 K. B. 557. AB 
to (3) oonad: Richardson v. Stormont, peed, {1900} 1 
Q. B. 701. Refd. Lomas v. Graves, 1904} 2 K. B. 557, 
Cours Mentd. /te Stewart, Ex p. Pottinger cis78), 
42 J. i ut a ite Sharp, Hx p. Gundry & Johnston (1900 
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od 


409. .]—-A firm of stockbrokers became 
defaulters on the Stock Exchange, &, in pursuance 


Parr VIT.—ILuecgaurry anp FRAUD. 


of the rules of the Stock Exchange, the oMeij 

assignee of the Stock Exchango Collec en 
assets. The firm had previously lodged with a 
bank various stock & share certificates as security 
for a loan by the bank. The bank was aware of 
the assignment to the official assignee of the Stock 
Eixchange i—Held: as the assignment in question 
constituted an avaiable act of bkpcy., the bank, on 
being tendered by the stockbroker & the official 
assignee payment in full of the arnount due on the 
security, was not bound to deliver up the securities 
to them.—Vons¥rorp, Baker & Co. v. UNION OF 
LONDON & Smiti’s BANK, LTp., [1906] 2 Ch. 444: 
75 L. J. Ch. 724; 95 L. 8.333; 22'T. L. RL g12? 
13 Mans. 321, C. A, 


Annotations -—Mentd. McCarthy ». 
Bank, {1911} 2 K. B. 1088 





Capital 


& Count le: 
de Debtor ° ‘ 


Whether available for distribution among 
general creditors.|—See BANKRUPTCY, Vol. V., pp. 
647-619, Nos. 5800-5805, 

410. Meaning of assets.]- -ToMins v. SAFLERY, 
No. 408, ante. 

411. -|~- RICHARDSON v. Stormony, Topp 
& Co., No. 106, ante. 

412. Application of assets—Rateable distribution 
among House creditors.J—Nicronson v. Goocn, 
No, 405, ante. 

413. -—-— 
ante, 

414. Right of creditor to sue defaulter for unpaid 
balance.|—Re Warn, Le p. Warp, No. (02, aie. 

415. ——- ----- Duty to account for sums re- 
ceived in Hquidation.;—-(1) Where a member of 
the London Stock xchange is declared a defaulter 
& his contracts are dealt with by the official 
assignee of the Stock Pxchange, the proceedings 
in that liquidation are not an accord or satisfaetion 
of the member's debts, & do nut bar his creditors 








.}—TomaKins v. SAFFERY, No. 408, 
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from suing him at law for the balance of their 
claims after deducting the dividends received by 
them in that liquidation. 

(2) A ereditor who has obtained judgment in 
such an action can maintain a petition in bkpcy. 
against the dcfaulter.—MENDELSSOHN v. RATCLIFF 
[1904] A. C. 456; 73 L. J. K. B. 1027; 91 L. T. 
204; 53 W. R. 240; 20 T. L. R. 669, 670; 10 
Com, Cas. 11, If. L.3; affg. S. C. sub nom. Re 
MENDELSSOHN, Ha p. MENDELSSOHN, [1903] 1 
K. B. 216, C. A. & Ratrcuirr & DEALTRY ¥. 
MENDELSSOHN, (1902]2 IC. B. 658, GC A. 

Annotation -—Mentd. West Yorkshire Darracq Agency ¥. 

Coleridge, (1U11] 2K, B 326, 

416. --~— Judgment sufficient to sustain 
petition in bankruptcy.|—MENDELSSOHN v. Rat- 
cuIFrF, No. 415, ante. 

417. ---— Damages recovered by jobber from 
client—Exceeding sum recovered by jobber from 
defaulter—-Duty to account to defaulter’s estate.|— 
ee & MESSENGER v. Wyman, No. 392, 
aie. 

418. Whether defaulter compellable to give 
security for costs.|—The fact that pitf. 1s a defaulter 
on the Stock Exchange is not. a sufficient reason 
for requirmg hin to give seeunty for costs.— 
Hino v. Uaskew (1884), 1 T.L. Ro ot, D.C. 

419. Action by officlal assignee--- Right to sue in 
own name— Right of defendants to set-off.|—- 
RICHARDSON v, STORMONT, Topp & Co., No. 406, 
ante, 

420. Differences fixed by official assignee-— 
Whether sufficient to support bankruptcy petition.| 
—-Re WAaRDb, Wap. WARD, No, 102, ante. 

421. Application of Stock Exchange rules—Not 
binding on general  creditors.| — TOMKINS vu 
SAFFERY, No. 408, ante. 

Right of jobber to sue client.)—See Part III., 
Sect. 3, anle. 











Part VIl.--—Illegality and Fraud. 


Sect, 1.—GAMING AND WAGERING IN 
SECURITIES. 
Sup-secor, 1.—-IN GENERAL. 

See, generally, GAMING & WaAGERING, Vol. XXYV., 
pp. 8094-121, Nos, 1-246. 

422. Test of gaming contract --- Must be reciprocal 
risk of loss.|- Hfirsr ov. WinLiaAms (1895), 11 
Ti. R401 5 affd., 12 T. rR. 128,C. A. 

~ --—.|- See, also, GAMING & WAGERING, 
Vol, XNV., pp. 396, 397, Nos. 15, 15. 

423. Sale of undeclared dividend- --Liability of 
broker to jobber.|]-—-The printed rule of the Stock 
Exchange that the comnuttee will not recognise 
bargains in prospective dividends being im practice 
treated by the comnuttee not as forbidding such 
transactions, but only as declaring that the com- 
mittce wil] not adjudicate on disputes arising out 
of them, the unwritten usage of the Stock Exchange 
that members deal with cach other as principals 


will be cogntsable in cts. of law in respect 
to coutracts between members of the Stock 


Exchange icr the sale & purehase of such divi- 
dends 

flenece, if a broker, employed to sell prospective 
dividends on shares by a person holding or whom 
he has no reason to belreve does not hold such 
shares, sell to a jobber, he will be personally hable 
to the jobber, & may pay the amount for which 
he is able, although forbidden to do so by his 
principal, & may recover from his principal the 
amount so paid.--MARTEN v. GIBBON (1875), 33 
L. 'R. 5613 21 W. R. 87, C. A. 


Sup-SECT. 2.-—~ TRANSACTIONS IN DIFFERENCES. 
424. Sanctioned by Stock Exchange Rules.]— 
Re PLUMBLY, Hx p. GRANT, No. 286, ante, 


PART VIL. SECT. 1, SUB-SECT. 1. 


4224. Test of gqaminy contract— dTusl 
be reciprocal risk of toss -Mine bar- 
gains are not necessarily Jlegal. nor 
does the law refuse to cuferce them if 
they are made for serfous transactions 
intended to be fulfttied, although it 
may happen, contrury to the expecta- 
tion of the parties, that they are not 


J.—-VOL. XLII. 


really earried ont as contemplated, but 
frop, unforeseen enuses come to be 
settled by differences, But if, in con- 
templation of the purtios, they are at 
their aneeption intended to be apeeu- 
lative transactions, to be acttled hy 
adgasturent of prices according to the 
rise or full of the market, & not by the 
delivery of the subjects bought or sold, 
they become gambling transactions.— 


Macnovean ve. DEMERS (1886), M. i. R, 
2Q Boje; OLIN, 202; 301. C.J, 
168.—CAN. 

o. —-- .|—Speeulaiion does not 
necessarily involve u contract by way 
of wager. & to constitute such a con- 
tract a common intention to wager is 
essential HHAYWANDAS DARASZAM U. 
Berwsorit Rorrongt BoManJs1 (1917), 
]. L. R. 42 Bom. 373, P, C.—IND. 


HHH 
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Sect. 1.—Gaming and wagering in securities: Sub- 
sect. 2.j 


425. Whether gaming contract—Transfer of 
stock not intended.}|—CHOLMELEY v. LAWRENCE 
(1848), 11 L. T. O. 8. 410. 

426. ——— ——-.|— AsHTON v. DAaKIN, No. 98, 


ante, 
& Co. 





427, —— |J—REGGIO v. STEVEN 
(1888), 4 T. L. R. 326, D.C. 3 previous proceedings, 
sub nom. RuGGIO v. FoskETT & Co., 4 T. L. R. 240. 
ae neatie s= Rela. Ke Cronmire, Hx p. Waud, [1898] 2 





428. —— ——.]—EGLETON v. Barcuay & Co. 
(1895), 11 T, L. R.174, D.C. 
29. -——— =§- ——.]—Licgurnopy v. RaHBULA 








(1895), 12 T. L. R. 102. 

4 -]—(1) Where both parties to 
contracts for the sale & purchase of stocks intend 
that no stocks shall be delivered & that “ differ- 
ences’ only shall be accounted for, the mere fact. 
that the contracts provide that cither party may 
require completion of the purchase & delivery or 
receipt, as the case may be, of the stocks, does not 
prevent them from being contracts by way of 
gaming & wagering within Gaming Act, 1845 
{c. 109), s. 18, & therefore void. 

(2) In such transactions securities deposited by 
one of the parties with the other to secure the 
payment of ‘‘ differences”’ are not deposited “ to 
abide the event’’ within Gaming Act, 1845 
(c. 109), s. 18, & are recoverable by action.— 
UNIVERSAL STOCK EXCHANGE v. STRACHAN, [1896] 
A.C. 166; 65 7. J. Q. 2B. 429; 74 L. TT. 4683 44 
W. KR. 4975; sub nom, STRACHAN v. UNIVERSAL 
Stock EXcHANGE, 60 J. P. 468, H. L.; affy., 
11895) 2 Q. B. 3829, C. A. 

«innotations ‘~-.18 to (J) Apld. Wood tv. Fevez (1898), 14 
T.L. R. 492. Consd. Crawley v. White (1898), 14 TE. L. RR. 
247: Ive Gieve, [1899] 1 Q. BB. 794. Id. Barnett 1. 
Sanker (1925), 41 T. L. . 660. Refd. Kong Yee Lone 
v. Luwjee Nanjee (1901), 17 T. Te Ro 5853) Lromononger 
v. Dyne (1925), 44 I. L. BR. 497: Weddle, Beck v. Hackett 
(1928), 45 T. L. Rv. 67. As to (2) Consd. te Duncan, 
{$905} 1 Ch. 307. Refd. Strachan v Universal Stock 
Exchange (1894), 65 L. JI Q BL178 3; Re Cronmuire, Jer p. 
Waud, (1898) 2 Q. B 383) Generally, Refd. Dowson wv. 
Macfarlane, Coohe Claimant (1899), 81 1. ‘IT. 67. 


431. -|—W oon (TRADING AS STEPHENS 
& Co.) v. FEVEz (1898), 14 T. L. R. 492. 

432. Purchase by broker—For dis- 
posal without acceptance by client.;—An agreec- 
ment between stockbroker & principal that the 
broker shall buy & sell shares on the Stock Hx- 
change for the principal, arranging, if possible, the 
purchases and sales in such a way that the principal 
is not to be called upon to pay more than differences 
is not an agreement by way of gaming & wagering 
within Gaming Act, 1845 (c. 109), s. 18, although 














Stock EXcHANGE. 


the broker knows that his principal is a mere 

speculator, & wholly unable to pay for the actual 

stocks bought, or to deliver those sold. 

Deft. desiring to speculate on the Stock Ex- 
change, employed pltf. a stockbroker, to buy & 
sell stocks & shares for him. Deft, did not expect 
or intend to have to accept actual delivery of 
what pltf. bought, or to deliver what pltf. sold for 
him, but knowingly ran the risk of so having to 
accept delivery or to deliver, in the hope & expecta- 
tion that pltf. would be able to arrange his sales & 
purchases so as to render nothing but differences 
actually payable or receivable by deft. Pit#. 
accordingly made large purchases & sale of stock 
under contracts between himself & various stock 
jobbers. 

Pltf. in making the contracts, knew that deft. 
would be wholly unable {o pay for the stock pur- 
chased, or to deliver that sold. In an action by 
pitf. to recover commission & money paid by him 
for differences:—Held: pltf. was entitled to recover. 

The broker might lawfully object that he was 
not bound to resell (BRAMWELL, L.J.).—THACK ER 
v. LIARDY (1878), 4 Q. B. D. 685; 39 L. T. 595 ; 
48 J.P. 2213 27 W. R. 1583 bub nom. THACKER 
v. HARDY, SAME v. WHEATLEY, 48 L. J. Q. B. 289, 
GC. A. 

Annotations ‘—Apld, Re Rogers, Inn yp. 
Ch. D. 207: Reggio v. Steven (1888), 4 T. Le Re 326. 
Consd. Forgct v. Ostigny, (1895) A. C. 318. Distd. 
Strachan v. Universal Stock Exchange (1895), 64 L. J. 
Q. B. 723. Apld. Barnett v. Sanker (1925), 41 T. Le 1. 
660. Retd. Lilley « Rankin (1886), 2 T. ov. RR. 785, 
Carll) 7 Carbolie Smoke Ball Co. (1892), 67 L. T. 83873 
Cruwley v. White (1898), 14 °T. lL. KK. 217, dee Gieve, 
fer p. Trustee (1899), 68 L. J. Q. B. 5095) Whitelaw rv. 
Mckinley, Alexunder (1910), 27 T. L. RR. 49; Richards 
vw. Starck, [1911] 1 K. B. 206; Cooper v. Stubbs, [1924] 
2K. B 7533: Irommonger vt. Dyne (1928), 44 Po a it. 
497; Weddle, Beck v. Hackett (1928), 45 T. L. 1. 67. 
433. Question for jury.]|—An agree- 

ment for the sale & purchasing of railway shares, 

amounting, in fact, to a bargaining for the payment 
of the difference, is a gambling transaction within 

Gaming Act, 1845 (¢. 109), s. IS.) It as right to 

leave it to the jury “ did either party intend to buy 

or sell”? & if the jury find that neither party did 

intend to buy or sell, that is finding that the trans- 

action is gambling. —GkIZEWOOD vv. KLANE 

(1852), 11 ©. B. 5883 188 E.R. 5783 sub nom. 

GRISEWOOD v, BLAYNE, 19 L. T. O.S. 64 5 previous 

proceedings (1851), 11 C. B. 526, 

Annotations + --Refd. Rourke v. Short) (1856), 5 E. & B. 
904: Re Morgan (1860), 2 De G. FP. & J. 6345 Barry v. 
Croskey (1861), 2 John. & U. 1; Uigginson v. Sumpron 
(1877), 2C. P. D 763 ‘Vhacker v. Hardy (1878), 4Q. B.D. 
685: Carhll v. Carbolic Smoke Ball Co, (1892), 67 L. T. 
$37: Weddle, Bech v. Huchett (1928), 45 T. L. 2. 67, 
434. —--— Option to demand delivery or 

acceptance.!~—-A contract on the ‘‘ cover” system 


Rogers (L880), 15 











which he neither possesses nor intends 
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425i. Whether gaming contract — 
Transfer of stock not intended.j-— 
RUSSEL tv. Fenwick (1889), 17 BR. L. 
O. &. 675,.—CAN., 

425 i1. —— }-A broker is not 
entitled to recover from a customer tho 
amount of loss sustained on a pur- 
chase & resule of stock, where delivery 
of the shares was not made or con- 
templated, & the contract was mercly 
a gaining contract — BALDWIN tv. TURN- 
BULL (1893), QM. Kh. 5 S.C 34.- CAN, 


AQ5 iil. ——- -----.]—Hleld- as no 
stock was ever delivercd or intended 
to be delivered, & as the intent was to 
make a profit from the Huctuations of 
the stock market, the transaction was 
iNegal.-— British CoLUMHIA STOCK 
EXCHANGE, Lrp. v. IRVINU (1901), 8 
B.C. R. 186.—CAN, 


425 iv, —-—- .}—A contract does 
not fall under the head of gaming 
contract merely because it is cntercd 





into in furtherance of a speculution, 
It is a legitimate cominercial trans- 
action to buy «a commodity, in the 
expectation that it) will rise im value, 
& with the intention of realising a 
profit. by its repale. ~MOorRIs vt. BRAULT 
(1903), Q. R. 24 8. 0. 167.— CAN, 

425 v. -PEROSHA CUR- 
SETJLt MANFKV DOSSABHOY WATCHA 
(1898), I. L. fi. 22 Bom, 899,—IND. 

425 vi. — — - we A contract be- 
tween stockbrokers & tbelr customer 
that the brokers shall, at the customer's 
direction, buy shares & sell them, & 
the profits should) belong to the 
customer—-the brokers being person- 
ally hable to him for those profits---& 
that the losses should be bore by the 
customer—the stockbrokers personally 
(& not by way of indemnity) receiving 
those losses— is a wagering contract & 
void as such.—BYERA v. BEATTIE 
(1867), 16 W. It. 279.~—IR. 

425 vii. -+/- Where a party 
employs a broker to buy & sell stocks 











to tuke up, speculating on rises & falls 
in the market, & hoping to sottle by 
yuyment of differences -——Weld: such 
L not guming & wagering in tho sense 
of 8 & Y Vict. «. 109, 8 1%, & the 
broker is entitled to recover from bis 
employer both advanees made in the 
course of the transactions, & his 
ordinary commission & — business 
charges.—FOULDS v. THOMSON (1857), 
19 Dun. (Ct. of Sessa.) 803 5 29 Sc. Jur. 
372,—SCOT. 

425 vini. --— ---- .] - MOLLIBON Vv. 
Noumt (1889), 18 RR. (Ct. of Sess.) 
350; 26 Sea L. hk. 240.—SCOT. 

425 ix. —-- J] —UNIVERS AL 
STocK HXCHANGE Co,, LYp. «. Howar 
(1891), 19 It. (Ct. of Sess.) 128%; 29 
Sc. L. R. 119.—SCOT. 

425 x. ~~~ .}— The law of Natal 
doex not render it illegal for any person 
or assocn. to buy & sell shares as o 
speculation.—LAUGIITON ©. GRIFFIN, 
[1896] A. C. 104, P. C.—S. AF, 
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between two stock & share dealers for “ differ- 
ences”? is a contract “by way of gaming or 
wagering ’’ & therefore void under Gaming Act, 
1845 (c. 109), s. 18, & it is none the less so where 
the contract gives the buyer or seller an option to 
demand delivery or acceptance, as the case may 
be of the stocks or shares the subject-matter of the 
contract.—Re GIEVE, [1899] 1 Q. B, 794; 43 Sol. 
Jo. 881; sub nom. Re GIEVE, Kx p. TRUSTER, 68 
L. J. Q. B. 509; 80 L. Tr 438; 47 W. R. 441; 
15 T. L. R. 251; 6 Mans. 136, C. A. 
Annotation :—Distd. Philp v. Bennett (1901), 18 T. L. 2.129. 
435. Contract involving transfer of stock or 
shares.|-—X., a member of the Stock Exchange, 
agreed to sell to M., at a price then named, 100 
shares in a forcign railway, X. then having that 
number of shares. The transaction was to be 
completed on the next setthng day. ‘The Rules of 
the Stock Exchange in such cases are similar to 
those in the case of loans on deposit. M. did not 
take up the shares on the day appointed, but the 
difference of the value was paid & the transaction 
carried on to the next settling day, as a purchase, 
at the market price of the then scttling day, & 
so on from time to time. The shares remained 
with the vendor, but the dividends were accounted 
forto M. Some months after the original contract 
X. bought back 20 of the shares & accounted to 
M. for the price, & the contract was carried on for 
the remaining 80 only. On M.’s being declared a 
defaulter, X. took to the 80 shares, which were worth 
less than the price agreed upon inthe last. contmua- 
tion of the contract, & sought to prove forthe differ- 
ence :—Held: looking at all the circumstances, & 
especially at the repurchase of part of the shares 
the transaction must be considered to have been a 
bond fide contiact of sale, & not a scheme to cover 
a wagering bargain for payment of differences, & 
the proof, therefore, must be adnutted.—- fe 
MorGan, fe p. Puruiips, fx p. MARNHAM (1860), 
2DeG.F.& J.684; 307.7. Bey. 13 31.7. 5165 6 
Jur. N.S. 12733 9 WLR.131 3 45 8. R. 766, L. SJ. 
Annotation :—Apld, Re Wilson (1866), 14 TT. 492. 








436. ——- ——-.!— Hacker v. BaAnpy, No. 132, 
ante. 
487. ----- -~-—.]—-A written contract was 


entered into by an ‘ outside” stock jobber with 
his customer, that bond fide purchases & sale of 
stocks & shares should be made between them. 
No subsequent. bargain was in fact come to between 
the parties that the purchases & sales should not 
be carried out, & merely the differences paid, but 
it was contemplated that this might be so, & in the 
uctual dealings no delivery of stocks took place. 
The stock jobber did, however, offer to deliver 
certain shares & stock :—-eld: although the 
parties may have contemplated that, as a whole, 
there would be a mere payment of differences 
between them, yet inasmuch as the actual contracts 
entered into involved the liability for the actual 
delivery of the stock dealt with, they were not 
gaming or wagering transactions within Gaming 
Act, 1845 (c. 109), 8. 18.—UNIVERSAL STOCK 
PxcHANGE vt. STEVENS (1892), 66 TL. T. 612; 40 
W. RK. 494. 
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|—SHaw v. Bayugy (1893), 


Times, Jan. 24, C. A. 











439. ——.|—Re HEWETT, Ez p. PADDON, 
No. 44, ante. 

440. }—WHITLARK v. Davis (1894), 
10 T. L. R. 425. 

441, —— |—Tltrsr vv. WILLIAMS & 





PERRYMAN (1895), 12 T. L. R. 128, C. A. 

442. -|—FULLER v. PERRYMAN (1895), 
11 T. L. R. 350, C. A. 
Annotation :—Apld. Hirst v. Williams & Perryman 

12 T,l. 2. 128. 

443. }—ABBOTT & Co. v. DAWSON 
(1895), 11 T. L. R. 468. 

444. 








: |—FRe Cronsure, Be p. Waun, 
No. 455, post, 
445. - jJ—Pimt ve. Bennerer & Co, 





(1901), 18 T. L. R. 129. 

446. | BUTTENLANDSCHE  BANK- 
VEREENIGING 0. THipEsHEm™ (1903), 19 UT. LL. R. 
611; 47 Sol. Jo. 707, C. A. 

447, —-—~ Between broker & jobber.|-—~ 
Cooren v. Nua (1878), 18 Ju. J. Q. B. 202, n.; 
39.1. T. 596,n.3; 27 W. R. 159, n., OC. AL 
ee NOlation :~ Apld. Thacker v. Hardy (1878), 4 Q. B.D. 

de 

448, ——— ‘Put & call ’’ option./—Sapv ev. 
Fostin (1897), 18 'T. L. R. 207, C. A. 

449. — Invitation to subscribe to ‘ trust.’*|—— 
Defts. invited persons to contribute sums to a 
trust,’ & with the sums so subseribed they were 
to operate in eertain stocks for a period of ninety 
days 3 if at the end of that time a profit was made 
on the stocks the profit would be divided, less 
10 per cent., among the subscribers 3 if no profit 
were made the subscribers would receive back 
ther subseriptions in full. Pitf. subsertbed £06 
on these terms & was informed by defts. at the 
end of ninety days that no profit had been made, 
but that. he would receive back the amount of his 
subseription by Aug. 31, 1910. Later, pltf, was 
asked by defts. to send an account. of the amount 
due to him fo S., an accountant who was inquining 
into the accounts & would deal with thein. Pit. 
applicd to S. for the amount due; S. replied that 
if} would take a considerable tune to deal with the 
accounts & that he could not then comply with 
pltf.’s request. The money not having been paid, 
ptf. sued to recover the amount: ~-/feld: (1) the 
contract. entered into by pltl was a wagermy 
eontract & therefore was not. enforceable,  & 
(2) there was no evidence of a fresh promise by 
dcfts. upon good consideration to repay the money. 
~ WHITELAW @. McCIUINLEY, ALEXANDER & SONS 
(1910), 27 T. L. RR. 19. 

450. -— ---—.J--Deft., who was a dealer in 
stocks & shares, issued a circular wlich stated 
that upon payment of a subscription of £5 or some 
multiple thereof the subscriber would be entered 
in deft.’s three months’ trust m respect of a cer- 
tain number of shares im three named stocks, 
& the subsernber would then be entitled to the 
profit ansing from the difference between the 
prices of the stocks on the opening day of the 
{rust & the prices at the end of ninety days from 








Annotations ‘---Apld. Abbott 7. Dawson {1899), WT LR. 


468. Refd. fee Gicve, (1899) 1 Q. B. 

435i. —- Contract rneolring hansfer 
of stock or shares }--Quebee Civil Cade, 
Art. 1927, does not differ substantially 
from Gaming Act, 1845 (¢, 109), 8 18, 
& renders nuil & void al) contracts by 
way of pumlnag & wagering. Con- 
tracts niade by a broker employed to 
make actual contracts of purchase & 
gale, in each case completed by 
delivery & payment, on behalf of u 


principal whose object was not mrvest- 
ment but speculation, ure not gaming 
contracts within the Code, ~FoRG1 rr 
OsTany, [188oJ A.C. 315, TP. ¢'—-CAN. 

43511. ———— > Fe Where a broker 
buys or sells stocks for a customer, on 
commission, & he has no interest in 
the contracts, he being entitled to the 
same coinmission whether the market 
rises or fully, the fact that the customer 


that date, less 10 per cent., together with repay- 


merely buys on margin for purposes 
of spequation does not bring the 
transaction between the broker & the 
customer wilhin the prohibition of the 
law as to gaming contracts —STEVEN- 
SON v BRAS (1897), QO. BR. TQ. iB. 77, 
—CAN. 


435 fin, —— - ~ ]—-SHAW 2. CALL- 
DONIAN Ry, Co. (1800), LT R. (Ct. of 
Sess.) 416.— SCOT. 
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Sect. 1.—Gaming and wagering in securities : Sub- 
sects. 2, 3&4. Sects. 2 & 3: Sub-sects.1 & 2. 


ment of the subscription ; & in the event of there 
being no such profit the subscriber would be 
entitled to the return of his subscription. Pltf. 
paid to deft. a subscription of £20 upon the terms 
of the circular, & at the end of the ninety days 
there accrued a profit upon the prices of the 
stocks. Pltf. also paid to deft. a subscription 
of £20 in respect of a similar trust, which resulted 
in a loss. Deft. repaid to pltf. the amount of his 
subscription in respect of the first-named trust. 
In an action to recover the amount of the profit 
less 10 per cent. in respect. of the first-named trust 
& the £20 subseription in respect of the second 
trust -—eld : though the subscriber was, under 
the terms of the circular, in any event not to Jose 
his subscription, yet, inasmuch as he would lose 
interest upon the amount of the subscription, 
there was a sufficient loss to make the contracts 
gaming or wagering contracts within Gaming Act, 
1845 (c. 109), s. 18, & pltf. was not entitled to 
recover.—RICHALRDS v. Srarck, [1911] 1 K. 3. 
296; 80 1. J. K. B. 213; 103 J. T. 813; 27 
T. L. BR. 29. 
Annotation :--Folld. Whitelaw v. MeKanley, Alexander 

(1910), 27 T. L. RR. 49, 

Broker’s right to indemnity.]—Sce Nos. 98-102, 
ante, 

Broker’s right to remuneration.|—-Sce Nos. 136- 
138, arte. 


SUB-SECT. 3.—COVER DEPOSITED FOR 
GAMING ACCOUNTS. 

See, generally, GAMING & WaAGERING, 
XXV., pp. 402, 403-409, Nos. 66, 74-125. 

451. Right of broker to appropriate.|- -Mun- 
ae & Co. v. SHAW (1888), 4 T. L. R. 456, 
C. A. 

452. Right of client to recovcr—On revocation 
before appropriation.J—Reraacio v. STEVEN & Co. 
(1888), 4 T. L. R. 826, D.C. 3 previous proceedings 
oe nom. Reaaio v. Foskurr & Co., 4 T. L. R. 
240. 

Annotation :—- Expld. Re Cronmire, Ha p. Waud, (1898) 2 

Q. B. 333, 


453. Securities deposited as cover.|— 
UNIVERSAL STocKk EXCHANGE v. STRACITAN, No. 
430, anfe. 

454. Deposit appropriated with knowledge 
of client.|—In an action to recover back moncy 
deposited as cover for differences which might 
arose on gambling transactions in stocks & shares, 
it appeared that the moncy was treated by defts. 
to the knowledge of pltf. as appropriated to mect 
his losses to defts. & that the whole amount had 
been so appropriated before pltf. gave notice to 
terminate the gambling transaction :-—Held : pltf. 
could not recover.— STRACHAN v. UNIVERSAL. STOCK 
EXCHANGE (No. 2), [1895] 2 Q. B. 697; 65 1.. J. 
Q.B. 178; 73 L. TT. 4925 5907. PR. 789; 44 W. RR. 
90; 12 T. L. . 388, C. A. 

Annolations :-—Distd, J?e Cronmire, Fer p. Waud, [1898] 2 


Q. B. 383. Refd. Burge v. Ashley & Sinith, }1900] 1 Q. B. 
744. Mentd. Dowson v. Macfarlane (1899), 81 L. ‘I’. 67. 


455. Unappropriated deposit./—(1) Gaming 
contracts between a stochbroker & his client for 
differences on the sale & purchase of stocks & 
shares resulted in a balance in favour of the 
client. It was ayrecd that the broker should 


Vol. 

















PART VII. SECT. 1, SUB-SECT, 3. 
p. Right of client to recover.j—An 

action docs not ie to recover from a 

broker a balance remaining in his 


hands, of money Which was deposited 
with him by pitt. 
security against loss on transactions 
in stochs which were being carried on 


stock EXCHANGE. 


sell certain stock to the client which he would 
accept in payment of the balance due to him & 
in pursuance of this agreement a contract note 
was forwarded by the broker. The stock was not 
delivered & the client sought to prove in bkpcy. 
against the estate of the broker for damages for 
non-delivery of the stock :—eld: as the balance 
resulting from the gambling transactions could 
not have been recovered from the broker there 
was no consideration for the promise to deliver 
the stock, & no proof could be admitted in respect 
of the non-delivery. 

(2) The chent had deposited money with the 
broker as cover to secure him against loss on the 
gaming transactions which had resulted in a 
balance in favour of the clicnt:—Held: the 
money deposited not having been used for the 
purpose for which it was deposited proof in 
respect of the amount was admissible.—e Cnon- 
MInK, Lap. Waun, [1898] 2 Q. B. 3883; 67 TL. J. 
Q. K. 620; 78 LL. T. 4835 46 W. RR. 679; 42 Sol. 
Jo. 468; 5 Mans. 30; sub nom. Re CRONMIRE, 
Kap. Thosrmen, 14 'T. i. R. 3877, CO. A, 

4.56. |—Ne DuNcAN (W. W.) & Co. 
(1903), Times, Mar. 17, C. A.3 subsequent pro- 
ceedings, [1905] 1 Ch. 307. 

457. --— Appropriation without consent of 
client.|— Minns v. LOWENFIELD (1901), T'imes, 
May 8, C. A. 








SuB-SEcT, 4.— PURCHASE OUT OF GAMING 
WINNINUS. 
458. Contract not enforceable.|—J?e CronMIRE, 
Lep. WAaup, No. 155, ante. 


Srcr. 2.-——LEEMAN’S ACT. 
See COMPANLES, Vol. X., pp. L067 -1069, Nos. 
TA7T3-TATY. 


Siecr., 3.—-RIGGING THE MARKET. 
Soup-srer. L— IN GQ&unenan. 

459. Action on market rigging contract—-Not 
maintainable.|——-Pitf. brought an action against 
defts. who were stockbrokers, through whom he 
had purchased shares in a projected co., to obtain 
rescission of the contract for the purchase of such 
shares, & to recover back the purchase-money 
which he had paid in respect of them to defts., 
on the ground that defts., while acting as pltf.’s 
brokers, had delivered their own shares to him 
instead of purchasing them upon the Stock Ex- 
change. At the trial it appeared upon pitf.’s 
own case that the money sought to be recovered 
has been paid by plitf. im pursuance of an agree- 
ment between him & one of defts. by which such 
deft. was with the money to purchase upon the 
Stock Exchange a number of shares in the pro- 
jected co. at a premium with the sole object of 
inducing the public to belicve that there was a 
real market for the shares & that they were at. a 
real premium, which, in fact, as pltfs. & defts. 
well knew, they were not.:—Held: the action 
was based upon an legal contract, & could not 
be imaintained.--Scotr ov. Brown, DorEnrinG, 
McNans & Co., Siavcaurmn & May v. Brown, 
Dorrina, MCNarn & Co., [1892] 2 Q. B. 724; 61 
iI. J. Q. B. 7383 67. T. 7825 575. Po 2133; 41 


by the broker for pltf., & which were 
adinittedly mere fictitious or gaming 
contracts. ——- PHRODEAU vw. JACKSON 
(1803), Q. R. 3 S.C. 364.— CAN, 


as “Ssnargin ? or 
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W. R. 116; 8 T. L. R. 755: 36S 
.L. R. : ol. Jo. 698; 

R. 42, C. A. ie 
Exchange Committee 
sous v. Thomas, 
. 3 - -- - -Jy 8d exchange Axsce 
[1000] 2 Q. B. 2145" Gordon %. Me i 
Police Chief Comr., [1910] 2 K. B. 1080 : He tou 
Settlmt., Gant v. Hobbs, (1912) 1 Ch. 717; Kregor v. 
Hollins (1913), 109 L. T. 225 ; North Western Salt Co. 
Electrolytic Alkali Co., L913) 3 K. B. 422: Wild v. 
Simpson, [1919] 2 K. B. 544; Lipton v. Powell, 1921] 
2K. B. 51. Mentd. Willis ». Lovick, [1901] 2 kK. B 
195; Farmers’ Mart v. Milnc, [1915] A. C. 106, ; 


460. Question for jury.|—In an action for money 
had & received by an allottee against a managing 
committeeman of a railway, it appeared that two 
days before the last day for paying deposits, & 
three before that on which pltf. paid his deposit, the 
shares of the co. were bought up in the market, by 
order of the committee, to a large extent, & that 
deft. drew cheques for such purchases after pltf. 
paid his deposits, & before he executed the deeds. 
Jt also appeared that of the £150,000 required by 
way of deposit, only £14,600 was paid in on 
Nov. 14:—-Held: it} was for the jury to say 
whether the shares had been bought with a wew 
to rigging the market, & s0 to mduce the allottees 
to register, or honestly to keep up their value, 
& whether the directors had done any act calcu- 
lated to mislead pltf., or had suppressed informa- 
tion as to the position of the co. which ought. to 
have been communicated to the shareholders 
before the deed was presented to him for his 
signature.--LANDON tv. BEronny (1849), 10 TT. 
0. 8. 505, N. Ply subsequent proceedings, 18 
TeV On S128, 

Liability to criminal proceedings.|---See (u1- 
MINAL LAW, Vol. XV., pp. 764, 765, 980, 1016, 
1017, Nos. 8208, 8206, $208, 10974, 10976, 11416, 
T1418, 11419. 

461. Liability to civil proceedings—Misrepre- 
sentation.]-—Scorr v. Brown, DoERING, MCNAB 
& Co., SLAUGHTER & May v. Brown, DOERING, 
McNas & Co., [1892] 2 Q. B. 724; 611. J. Q. B. 
Ws: OTT... T7182 67 J.P. 213 > 41 We. 16; 
S'T. E.R. 755: 1 RR. d2, CG. A. 
wtnnotations *- Refd. Brown 7’. Stock Exchange Committee 

(1892), 36 Sok Jo Ter, entd. J’e Thomas, Jaquess tv. 

Thomas, [1891] 1 Q DB. 787. Gedge « Royal Kachango 

Assee. Corpn,, (1900}2 Q. B 214: Willis ev. Loviek, [1901] 

2K. B.195; Gordon e«. Metropolitan Pohee Chief Comr., 

11910} 2 kK. B YOS0;) Ae Robmson’s Settlmt., Gant ev. 

Hobbs, {1912} 1 Ch. 717: MWregor vv, Hollins (1913), 109 

LL. T. 225: North Western Salt Co. «6. Klectrolyvtic Alkali 

Co,, [1913] 8 A.B, 4225 Farmers’ Mart «+ Milne, [1915] 

A.C, 1063; Wild v Simpson, [1919] 2 kK. B. 544, Lipton 

v. Powell, [1921] 2 Ie. Us. St. 

462. —- -.|—Bv his statement. of claim 
pltf. alleged that defts., who were the promoters 
of a co., conspired to make & made false & fraudu- 
lent representations to the directors of the co, 
by which the bulk of the shares in the co. were 
allotted to the nominees of defts., instead of to 
the public as the directors were induced to believe, 
& also by false & fraudulent representations to 
the committee of the Stock Exchange obtained 
from them a settling day; & that the object: of 
defts. was to gain control of the market in the 
shares of the co. & to cause a belief that allot- 
ment had been bond fide made to the pubhe, & 
to induce the public to make contracts for sclling 
such shares, & so to compel such members of the 
public as had entered mto such contracts to pur- 
chase shares from defts. at such prices as defts. 
should choose to fix. Pitf. was one of the members 
of the public who was thus induced to make 
contracts for the sale of shares in the co., & in 
order to fulfil his contracts was compelled to 
purchase shares at a greatly enhanced price, & 
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suffered damage thereby :—Held: no cause of 
action was disclosed. 

We know one right that a man has as against 
a stranger, which is this: That a stranger should 
not make a false statement to him with the intent 
that he should act upon it; & if he docs act upon 
it & suffers damage, then the one having done 
that which the other had a right to insist that he 
should not do, he could maimtain an action. 
Now, what other right is 1t alleged that pltt. 
had as against these defts? The first seems to 
be that he had a right, not that defts. should tell 
him the truth or should not. tell him what was 
false, but that he had a right that deft. should 
not tell some one else an untruth. 1 protest 
that there is no such right that I know of known to 
the law of England. 1 have tried to put ny views 
of the matter in broad language, & J say there 
is no such right that I know of in the law of iMng- 
land. Then pitf. says: “I have this further 
right, that the people who have nothing to do 
with me may not agree together to do something, 
& do that which results in an injury to me” I 
do not know of any such right. If by something 
which they do, which is no breach of any meht 
which pltf. has, he has suffered damage it cannot 
be helped. There is no legal remedy for it, & 
there is no infringement of any legal right (orp 
HsHEerR, M.R.).--SALAMAN v. WARNER (1891), as 
reported in 65 L. 'T. 132; 7T. I. R. 484, C2 A. 
-{nnotations + —Refd. Andrews v. Mochford, [1896] 1 Q. B. 

372. Mentd. Jones v. Insole (1891), 61 L. T. 7033 Re 

Binstead, dor p. Dale, [1893] 1 Q BB. 3993) de Gardner, 

Long rv Gardner (1894), 71 LU. T. 412, 2e Reeves, {1902} 

1 Ch 20, Bozson v. Altrmeham U. C, (1908), 72 ho J. 

K. B. 8713) Isaacs vy. Salbstein, (1916) 2 KK. Be. 139; 

Cogstad « Newsum, [1921] 2 A.C. S28. 

463. -|—IJIn an action by pitf. to set 
aside & rescind contracts for the purchase by pltt. 
of shares on the ground that the market therein 
had been “ ngged,’ he applied for an darlerim 
injunction to restrain defts. from enforcing or 
endeavouring to enforce such contracts. 

The judge having granted an injunction until 

the tmal of the action, the Ct. of Appeal refused 
{to grant an junction unless within a week pltt. 
gave security to certain of defts.—- ROBERTSON v. 
HeErFrer (1803), 9 T. L. R. 622, C.A. 
I—See, also, Compantes, Vol. IX., 
pp. 468, 485, 486, 498, 503, Nos. 3058, 3185, 
3IS7-3190, 8271, 8272, $505; MISREPRESENTA- 
TION & FrRAub, Vol. XXXYV.. pp. 43, 57, 66, Nos. 
875, 376, 519, 621. 

















SuB-SEcCT. 2.-- LWaGrriMATE MARKET MAKING. 

464. ** Pooling ’’ agreement.|—A  ‘ pooling ” 
agreement per se was not, illegal as being opposed 
to public policy, nor could it be said, in the absence 
of fraud, to be a contract ullra vires of a board 
of directors. Pltfs., therefore, were entitled to 
judgment on the claim & on the counter-claim, 
with costs (MaTuHEw, J.).—Sanprnson & LevI v. 
Brrrisu WESTRALIAN MINES & SHARE CORPN., 
Lrp. & Lonpon & WESrRATIAN MINES FINANCE 
AGENCY, rp. (1898), 43 Sol. Jo. 45; affd. sub 
nom. SANDERSON & Levi v. Brrrish MERCANTILE 
MARINE & SHanre Co., Lrp. (1899), Times, July 19. 


Srcr. 4.—-CORNERS. 
465. Legitimate where not  fraudulent.|- 
SALAMAN v. WARNER, No. 462, ante. 
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See MortTGAGE. 


STOCKS AND SHARES. 


See BANKERS AND BANKING; Crosrs In AcTIon; Companies; ExEcuTIon; EXECUTORS AND 
ADMINISTRATORS ; Local GOVERNMENT; PERSONAL PROPERTY; RATLWAYS AND CANALS; 
REVENUE; Stock EXCHANGE. 


STOLEN GOODS. 


See CrimInat LAw ann Procrenurk; MARKETS AND Fairs; SALE oF Goons; TROVER 
AND DETINUE. 


STONE. 


See Hiauways, SprreEETS, AND Bripces; Mines, Minerans, AND QUARRIES. 


STOP ORDER. 


See CHoses iN ACTION; JEXECUTION, 


STOPPAGE IN TRANSIT. 


See AGENCY: CARRIERS; SALE OF GOODS; SHIPPING AND NAVIGATION, 


STOWAGE. 


See SHIPPING AND NAVIGATION. 


STRAITS SETTLEMENTS. 


See DerENDENCIES, 
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STRANDING. 


See CONSTITUTIONAL LAW; SHIPPING AND NAVIGATION. 


STRAW. 


See AGRICULTURE ; WriGHTSsS AND MEASURES. 


STRAYS. 


Sec ANIMALS 3; CONSTITUTIONAL Law. 


STREAMS. 
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Sub-secr. 4. DUTIES oF DRIVERS OF VEHICLES 


. . . . . . . 


WHETHER OBSERVANCE OBLIGATORY . : 3 ; 


SEcT. 3. Riagurs AND DUTLES OF PEDESTRIANS. , , : . , P 
SecT. 4. RESTRICTIONS AS TO TRAFFIC . , 3 : : . : 
PART IT. TRAFFIC NUISANCES AND OFFENCES , 

Sect. 1. IN GENERAL . ; : : : 

Srecr. 2. PARTICULAR INSTANCES . : P : ‘ 
SuB-sECT. 1. ADVERTISEMENTS, PLACARDS, ETC. ‘ , ; : : 2 
SUB-SECT. 2. ANIMALS ON THE TIGHWAY ‘ ; : : : . 
SUB-SECT, 3. ANNOYING PASSENGERS 5 : ‘ ; 
SuB-sicr. 4. DISCITARGE OF FIREARMS, , ; ‘ : : 
Scun-sEcT. 5. Driving AND RIDING OFFENCES : ; : : ; : 
Sup-secr. 6. TRUNKENNESS . : ; ; : : : : : 
Sup-sEcr. 7. TACKNEY AND STAGE CARRIAGES, OFFENCES CONCERNING. : 
ScuB-sEcr. 8. HAWKERS AND PEDLARS — , ‘ : ‘ 
Sun-seer. 9. TigHuway Actrs, OFFENCES UNDER ‘ : : ; 
SuUB-SECT. 10. Lirren, REFUSE, ETC. , ; . : : ; ; 
SuB-sEcY. 11. LOCOMOTIVES AND MOTOR CARS, OFFENCES CONCERNING , 
Sun-sEcT. 12. LOITERING : ; : : ; 
SuB-sEcT. 138. Markers AND FAIIis : ‘ 
Sun-seer. 14. Music, SInGinG, ETC. , ; * 
Sun-secT. 15. OnsTRUuCTIONS AND PROJECTIONS : ‘ 
Sun-secr. 16. PuBLic MEETINGS AND STREET PROCES>SIONS 
SuB-secT. 17. RACING . ; . ; . ‘ ‘ ‘ 
Sun-sect. 18. ROUNDABOUTS, SWINGS, ETC. . ‘ : : ; : 
Sup-secr. 19. Suarrs, MACHINES, ENGINES, KILNS, ETC., NEAR LIGHWAYS 
SUB-SECT. 20. TRADING IN STREET , ‘ ‘ ; ; : 

PART TH. LIGUTS ON VEUWICLES . : P , ; : 
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STREET AND AERIAL TRAFFIC. 


Part |.—Regulation of Traffic. 


Sect. 1.—GENERAL REGULATION OF TRAFFIC. 

See Town Police Clauses Act, 1847 (c. 89), 
ss. 21-23; Public Health Acts, 1875 (c. 55), 
8s. 171; 1925 (c. 71), s. 68; Public Health Acts 
(Ainendment) Act, 1907 (c. 53), ss. 78, 883 Lligh- 
way Act, 1835 (c. 50), s. 78; Metropolitan Police 
Act, 1839 (c. 47), ss. 51-54, 59; Metropolitan 
Streets Acts, 1867 (c. 144), ss. 3, 4, 10-13, 22, 24; 
1885 (c. 18), s. 23; Metropolitan Public Carriage 
Act, 1869 (¢. 115), 5s. 143; Ministry of Transport 
Act, 1919 (c. 50); London Traffic Act, 1924 


(c. 34); Statutory Rules & Orders, 1924. No. 
1016; 1925, Nos. 179, 322, 549, 648, 805, 806, 


892, 906, 907; 1927, Nos. LOL, 351, 804, 1078. 

1. ‘* Driving ’’ & ‘‘ conducting ’’ cattle—Cattle 
conveyed by van—Construction of local Act.]|—A 
local Act for a parish, in which was a large cattle 
market, cnacted, that it shall not be lawful for 
any drover or other person to conduct or drive 
through any of the streets in the parish any oxen, 
sheep, or other cattle, during Sunday :—Held: a 
person driving a van with horses, in which were 
calves being conveyed to the market, was not 
‘driving’? or ‘conducting’? cattle within the 
statute.—Tricas v. Luster (1866), L. R. 1 Q. B. 
259; 131. T. 701: 30. P. 228; 14 W. R. 279. 

2. Powers of Commissioners of Pollce—To give 
direction to constables—-Metropolitan Police Act, 
1839 (c. 47), s. 52./—The Comrs. of Police gave 
directions, under above sect. to constables to turn 
empty cabs that were being driven at a walk out 
of the Strand into the side streets, in order to pre- 
vent obstruction. The dtiver of an empty cab, 
upon beme directed by a constable, refused to 
turn out of the Strand, & an obstruction was 
caused thereby. Upon an information for a 
penalty agamst the cabdriver, under london 
Hackney Carnmages Act, 1843 (ec. 86), 8s. 33, for 
causing an obstruction in the Strand by wilful 
mishchaviour, the magistrate found that the cab- 
driver knew of the directions, & that the Strand 
on the day in question was liable to be obstructed, 
& that the directions were lawful & reasonable 
for preventing obstruction. He accordingly con- 
vicled the driver:—-Held: in the circutnstances 
the Comrs. had power to give the directions 
under sect. 52 of the Act of 1839, though no 
regulations were made & pubhshed under Metro- 
pohtan Strects Act, 1867 (c. 154), 8. 113 & there- 
fore. the driver was hable to be convieted for 
causing an obstruction by wilful mushehaviour. 
—R. v. Lusintnaton, Ha p. Keen (1899), 15 
T. L. R. 388, D.C. 

3. To make orders for preventing obstruction 
-—Whether confined to extraordinary occasions— 
Town Police Clauses Act, 1847 {(c. 89).]—Under 
above Act,s. 21, which provides that ‘ the Comrs. 
may from time to time make orders... for 
preventing obstruction of the streets within the 
linits of the special Act in all times of public 
processions, rejoicings, or illuminations, & in any 
case when the streets are thronged or liable to be 
obstructed,’ the powers of Comrs. are not con- 
jined to making orders dealing with extraordinary 
occasions of obstruction. Where particular streets 
are normally thronged so that their liability to 
obstruction is chronic they may makc orders 





PART I. SECT. 2, SUB-SECT. 1. 
71. Infringement of rule——Whether 
criterion of neghgenec.] —The act af a 


deft in driving to the left of the right.—-OSBORNE 


centre lino of a street is not negligence 
ger ee, even though the rule of the 
road jn this country is to keep to the 


for the prevention of obstruction in such streets 
applicable to every day of the week.—TEALF v. 
WILiiAMs, [1914] 3 K. B. 395; 83 L. J. K. B. 
1413; 111 L. T. 285; 78 J. P. 38838; 12 L. G. R. 
958; 24 Cox C. C. 283, D.C. 

4. Authorised regulation by constable—Disre- 
gard of constable’s signals.|—Under Town Police 
Clauses Act, 1847 (c. 89), 5. 21, which enabled the 
Somrs. to make orders for preventing obstruction 
of the streets & to give directions to the constables 
for keeping order & preventing any obstruction 
of the streets, & imposed a penalty ‘‘ for every 
wilful breach of any such order,” an urban autho- 
rity made an order for regulating the traffic 
which, after reciting that certain scheduled 
streets were at certain times thronged & liable to 
be obstructed, provided that the constables 
stationed at certain crossings should direct the 
drivers of vehicular traffic approaching any of 
such crossings hy word or signal to stop or to 
come on:—Held: the driver of a vehicle who 
disregarded the direction of the constable stationed 
at. a crossing for the regulation of the traffic, & 
drove on in disobedience to the signal of the 
constable to stop, committed a breach of the order 
made by the authority, & was properly convicted 
of an offence under Town Police Clauses Act, 
1817 (c. 89), 8s. 21.—DUDDERIDAE v. RAWLINGS 
(1912), 108 I. VW. 802; 775. P. 167; 11 i. a. R. 
5138.5 23 Cox C. C. 366, D.C. 

5. Restricted streets in Metropolis--London 
Traffic Act, 1924 (c. 34)-——Consiitution of advisory 
committee—Whether additional members sit.|— 
Qn a reference to the advisory committee by the 
Minister of Transport of a question of declaring 
a street to be arestricted street under above Act, 
s.7 (1), the additional members do not sit.--MAy 
v. BEATTIE, [1927] 2 K. B. 353; 96 b. J. K. B. 
680; 137 1. 1.382; 915. P2783; 43 T.1. R.A; 
25 L. G. R. 201, D.C. 


Sect. 2.—THE RULE OF THE ROAD. 
Suu-sect. 1.—IN GENERAL. 

6. Statement of rule.J|—(1) There are three 
customary rules, or directions for driving, in 
meeting, each party shall bear to the left; m 
passing, the foremost person, hearing to the left, 
the other shall pass on the olf side. But the 
driver of a carmage is not bound, under all 
circumstances, to pass another carriage on the olf 
side ; he may, if the street be very broad. go on the 
near side. In crossing, the driver should bear to 
the left hand, & pass behind the other carriage. 

(2) In case for negligent driving, the law or 
usage of the road is not the criterion of the negli- 
gence. Therefore where deft.’s carriage was on 
the wrong side of the road, & in attempting to 
pass on the near, instead of the off side, pitf. 
sustained damages :—Held: it was for the Jury 
to decide the question of negligence, without 
regard to the law of the road.—WayYbDE v. CARR 
(LaDy) (1823), 2 Dow. & Ry. K. B. 255; 17s. J. 
O. S. kK. B. 63. 

7. Infringement of rule—-Whether criterion of 
negligence.|— ASTON v. ITEAVEN, No. 16. post. 


(1916), 34 W. 1. R118) 10 W. WW. RR. 
226.—CAN. 

7 if. «}— The statutory 
rule of the road does not abrogate the 


Lanpis§ (Alta.) 


Part I.—Reauiation oF TRAFFIC. 


8. --.] —WAYDE 
Ae ] YDE v. Carr (Lapy), No. 





9. ——~.J—~Ene mere fact of a man’s 
pane on the wrong side of the road is no evidence 
of negligence, in an action brought against him for 


runnin , ieGel 
on fan’ ye Person who was crossing the road 


nee ee 


10. Alternative courses available—Choice of 
hazardous course --Observance of rule of road no 
defence.|—If the driver of a carriage upon a public 
road may adopt cither of two courses, one of 
which is safe, & the other hazardous, & he clects 
the latter, he 1s responsible for the mischief which 
ensues, & he cannot, in such case, insist upon the 
ooo a to his own side of the road. — 

EW v. bOYCKH (1816), 1 Stark. 423 ; q. R. 
eae ( ), 1 Stark. 423; 17114. R 

11. Regulation under local Act-—Inflicting 
penalty for contravention-—Notice essential to 
validity.]----A local statute provided that. regula- 
ions might be made by the M. corpn. requiring 
the drivers of heavy & slow moving vehicles to 
keep their vehicles to a particular portion of the 
street. & that “ any person who shall contravene 
any such regulation after warning ”’ should be hable 
to a penalty :—Held: any regulations which 
infieted a penalty for driving in the middle of 
the road in the absenee of warning would be ultra 
vires, & there could be no penalty inflicted inless 
a person had so driven after he had been warned. 

ew Liecerr (1910), 103 Tr. T. 545; 





principles of the common Jaw which 
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74 J. P. 458; sub nom. Lorp v. BARNSLEY, 
CHORLTON v. LiacErt, 8 L. G. R. 983, D. C. 

12. ‘‘ Left or near side of the road ’’-—Construc- 
tion of bye-law.]—By a bye-law of the borough 
of P., “if any person shall drive any carriage 
within the said borough & shall not keep the same 
on the left or near side of the road in any street 
in passing along the same, except in cases in which 
he shall have occasion to pass any other carriage 
or of actual necessit y or some sufficient reason for 
deviation therefrom’? he was to be liable to a 
penalty. 

A driver drove his lorry along a strect in the 
borough so that the near wheels of the lorry were 
about 10 feet from the kerbstone, the off wheels 
being a few inches from the centre of the road, 
but never over the centre line of the road :-- 
Held: the driver had not contravened the bye- 
law.-——BoLron v. Everrrr (1911), 105 L. T. 830; 
iy d. P. 534; 91. G. R. 1050; 22 Cox C. C, 632, 

~~, 


SUB-SECT. 2.—To WHAT TRAFFIC 

APPLICABLE, 

13. Carriages.J—T'URLEY 1. 
post. 

14. Saddle horses.}—Tourimy ». 
30, post. 

15. Pedestrian.]—Co?TrEening, ». 
27, post. 


TiTOMAS, No. 30, 
No. 


No. 


TIIOMAS, 


STARKEY, 


govern a& permon using a highway «& 
impose upon hin the obUeation se 
alters tuo ut aleenum non ladas. The 
rule docs afford un evidential test as 
‘ neghrence of the one or the 
driver which may be deciive 
in many cases in fixing: respousibility, 
but it does not iustify a driver in taking 
the risk of a collision whieh he mikht 
easly avoid under cirecumstanees which 
would indicate to a man of ordinary 
prudence that an accident was likely 
to occur —CARTER U. VADEBOSNCOEUR, 
{WP22]) 2 W WW. ih. 1053 66D. LL. a. 


118; 32 Man J. 10Y —CAN. 
as J- Bursere a 
[W911] NS CL. &7E, Sl 
Se. TL R707 [i9ld] 2S. TT. T. 113. 
--SCOT 


a. ---— Bule seb up with objeet 
of eee block in traffie.)— A 
bye-luw requiring wu driver of a motor 
ear to keep ay close as possible to the 
eurh when his car is travelling at the 
rate of a walk, held to have been passed 
with the view solely of preventing a 
bloching of traftie, & the breach 
thereof in, therefore, not in isclf 
neglirenee an Which an fiinired pede 
trian can base an action for damages. 
~-Phanson ve ltwap, (120) b D. wR. 
. fines; 1 W. OW. 2. 487, 38 
B.C. It. S2t.--CAN. 

b. Right of way of user of main 
road at cross roads d+ tndtersections | - 
SMITIT 7. CANADIAN Pacrric Ry. Co, 
1922) 3 W. W. R737; 70 DP. LR. 
409; 16 Sask. I. R. 115.—CAN. 


CG. .]--- When two motor cars, 
travolling at right augles ta each other, 
are approaching the same street. inter- 
section, the fact that one has by law 
the right of way docs not mean that, 
however distant that car is from the 
crossing. the athor must stop & allow 
it to pass. lt only incans that when 
the subordinate car has not, reasonable 
time to pass in front of the other it 
& not the other must alow up or stop 
& permit. the other to pass.—K MK ?. 
Reape (Man.), [1923] L W. W. &. 
1355,— CAN. 

d. J—Conivs vt, GENERAT. 
SERVICK TRANSPORT Co,, Lien, (B. C.). 








{1927} 2D. L. TR. 353.—CAN, 

@.—— } MACANDRENW & CTIELARD, 
{WPO9T S.C. 78, 46 Se TL. RR Ts 16 
S.oh.. PT. A11.—SCOT. 

f. Duty of user of main road 
to take care J--NASH op. VICTORIA 
CoRPN (BC), [1920) 3 We WwW. OR, 
1058.--- CAN. 





FWANLEY vw HAYES 


1921), 55 O. In TR. 361; (19285) 3 
bD. LR. 782 - CAN. 
h--— -—-— RLD ot 


ALPYANDER (T.) & SONS & ALEX- 
ANDER (1923), 32 B.C, It. 110.—CAN, 
— }—Whuie it is a duty 
of vehicles approaching a main road 
from a sido road, to give way to 
vehicles on the main road, this rule 
does not absolve vehicles on the main 
troud from the duty of approaching 
the entrance to the sido road with 
eautton -—ROBLER ISON v. WITSON, 
f1912) 8. C. 1276; 19 Se T R. O16, 
{1912] 25. L. Tb. 166.—SCOT. 

} ---~ --— }—It is the duty of tho 
driver of a vehicle entering oo main 
thoroughfare from a side sirect to take 
care to do so in such a wanner as not 
to endanger the trafic on the thorough- 
fare, &, if necessary, tu give way fo 
such trafic: but this does not entitle 
the traffie on the thorough?are to con- 
tinue it~ course & speed without 
rezurd to the entering vehicle, nor 
ubsolve such traffie from the duty 
of itself exercising duc care to avoid 
the risk of a eollsion. ~MSNAUIR tw 
GLAsaow Coren, [19238] 8S. C398; 
60 Se. Ts. TR. 323, [1923] 5, Lah. £71. 
—SCOT. 





m. — —- -—-.J)- - HUTCHINSON 1. 
LESLIE, [1927] 8. C. 93; [1927] 
S. L. T. 57.—SCOT. 

n. —---- What amounts to 
section. |} —--WALSH ov. PAT (N, 
{1927) 2D. L. RR. 1120.—CAN. 

o. Tight to one-half of _ road.) — 
Drivers meeting on a highway aro 
each entitled to one-half of the road 
measuring from the centre. —Mouan pr. 
BELLERIVE (1922), 18 Alta. LL. 2. 


inter- 
13.), 


483: 69 TD. L. R. 251; [1922] 38 
W. W. BR. 490.—-CAN. 
p. —~-.J ~The driver of a motor 


car is justified in acting on the belief 
that the driver of an approaching car 
Will obey the requirements of the law 
& vive him one-half of the travelled 
roadway on whieh te puss Pax Royg 
vy Barre (BC), 1927) 4 De. la RR, 
407, {1927} 8 WW. WR, 104.— CAN, 

q. —--- Meaning of “ eeatre of the 
read. ""J-—The “ eentre of the rowd *? in 
Highways Act, &. 3 (4), to the right 
of which a vehicle such as there spect- 
fied must turn out in meoting another 
means the fixed centre hne of that 
portion of the road allowance whieh 
hays been prepared for & 35. svutable 
for the use of travelling vehicles, & 
the sect. is not complied with by 
turning out sufficiently to allow the 
other vehicle to use all the worn track 
but not passing to the right of the 
centre of the graded highway. -H. v. 
Hun (Alta), [1920] 1 W. W. RR. 89; 
32 Can. Crin, Cas, 21,.-—CAN, 

r Jusvng  tramcars— Construction 
of bye-latinj—BAin ve DONCAN (1917), 
13 ‘Vas. b. RR. 48. --AUS, 


t. -—~--- -}-— The rue of the road 
eneineers that a tramway car should 
bho passed by a following vehicle on 
the left. bund side. —JARDINE »p SroNnk- 
FIELD LAUNDRY Co (1887), T4 Re (Ct. 


of Sess.) 8389; 21 Sea L. R. 599.— 
SCOT. 
ana. Traimneur overtaking — vehicle— 


Taatilaty under bye-law of overtaken 
druer.|---lf the driver of a vehicle is 
in such a position in congested traffic 
that a tratinecar overtaking him places 
his vehiclo in the prohibited space 
without any power on his part of 
extricating hiinselfl, he would not be 
guilty of having “ allowed ” his vehicle 
‘““to be or pass between the nearest 
kerb line of any stroct & any stationary 
tramenr.” -— MATTHEWS ¥, PRAYWRAN 
Crry, [1925] V. L. R. 4095; 47 A. LT. 
293 31 Argus L, R. 338.—AUS, 


bb. ———.] — CHRISTIE &. GLASGOW 
Corrn., [1927] S. ©. 273; [19273 
8S. i. IT. 215.--SCOT. 


co. Rule when passing led horses.) 
—UMPMHRAY ANSON BROTHERS, 
(19171 S. G. 871; 64 Se. L. KR. 8717; 
Wty] 1S, L. Tb. 178.-—SCOT. 
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Sect. 2.—The rule of the road: Sub-sects. 3 & 4.| 


SUB-SECT. 3.—WHETHER OBSERVANCE 
OBLIGATORY. 

16. General rule —- Not  obligatory.]—Coach 
owners are not liable for injuries happening to 
passengers, from accident or misfortune, where 
there has been no negligence or default in the 
driver. Where there is no other carriage on the 
road, the driver may keep in the middle of the 
road, & is not bound to keep on the left hand side 
of the road, even though the accident might have 
proceeded from the coach not being on the proper 
side.—ASTON v, HEAVEN (1797), 2 Esp. 5338; 
170 E.R. 445, N. P. 

Annotations :— Refd. G. W. Ry. * Blake (1862), 7 L. T. 94; 

Readhead v. Mid. Ry. (L869), L. lt. 4 Q. B. 379. 

17. -}—There is no such rule of the 
road as to make the Icft always the proper 
side.—FINEGAN v. LONDON & NortH Wrsrenn 
ae (1889), 53 J. P. 663: 5 T. Tn RR. 598, 

1 C, 

18, —— But greater care required on wrong 
side.|—A person driving a carriage is not bound 
to keep on the regular side of the road; but, if 
he does not, he must use more care, & keep a better 
look out, to avoid concussion, than would be 
necessary if he were on the proper part of the road. 
—PLUCKWELL v. Wilson (1882), 5 C. & P. 375; 
172 E. R. 1016, N. P. 


Annotations :-—Refd. Davis v. Mann (1842), 7 J. PL. 53; 
de v. Britannia Hygienic Laundry Co., [1923] 1 K. 3B. 
ov . 














19. No other traffic on road.] — AsTon v. 
HEAVEN, No. 16, ante. 

20. —-—— Allowing overtaking vehicle to pass 
on near side—With consent of overtaking driver-— 
Highways Act, 1835 (c. 50), s. 78.}-—By above 
sect., it is an offence for any person wilfully to 
prevent any other person from passing him or 
any waggon under Ins care on a highway, or by 
negligence or misbchaviour to prevent the free 
passage of any waggon or person, or not to heep 
his waggon on the left or near side of the road for 
the purpose of allowing such passage :—//eld: 
it is no offence under the above provision for the 
driver of a waggon to keep to the off side for the 
purpose of allowing an overtaking vehicle to pass 
hint on his near side, if the driver of the over- 
taking vehicle consents so to pass him & there is 
no other vehicle on the road at the time.-—NvtT- 
TALL v@. PICKERING, [1918] 1 K. B. 14; &2 7. J. 
K.B. 36; 1070.7. 852; 775. P.30; 101. G. R. 
1075 3; 28 Cox C. C, 263, D. C. 

21. Sufficient room for other traffic.)—Crupren 
. aac (1798), 2 Esp. 685; 170 BF. BR. 496, 

22. -|—It is not justification to an action 
for negligently driving, that plt{, was on the 
wrong side of the road, if there was room sufficient 
for deft. to pass without inconvenience.—-CLAY 
v. Woop (1803), 5 Hsp. 44; 170 E.R. 732, N. P. 
Annotation :-—Refd. Phillips v. Britannta Uygienic Laundry 

Co,, (1923) 1 I. B39. 

23. .|--Salford Improvement Act, 1862, 
s. 258 provides that “every persun who, when 
driving or having the care or conduct of any cart 
or carriage... shall... by negligence or mis- 
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d. (leneral rule.J—Rawit vo. WALKER 
(1885), 18 N.S. R. (6K & G.) 175; 6 
C. L. T. 448.— CAN. —Under 

e. -)--~A erson driving a a. 
vehicle on the left hand side of the 
read docs so at his peril, oven though 
there be no statutory obligation to 
keep to the right.—FLerr vy. SANFORD 





(Alta.), [1925] 4 D. L. R. 7303 [1925] 
3 W. W. RR. 648.—CAN, 


211. eile RAY room for other traffic.]} 

ehicles Act (Sask.), 1017, 
38, which requires that a person 
driving a motor on a highway when 
overtaken by another “ shall as soon 
as practicable turn to the right so as 
to allow free passage on the left,” it 
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behaviour, prevent hinder or interrupt the free 
passage of any person, carriage, cart or animal 
. .. in the street, or shall not keep his cart or 
carriage ... on the left or near side of the road 
for the purpose of allowing such passage... 
shall . . . be liable to a penalty .. .” 

Applt. was charged under the above sect., that 
he, being a person driving a certain cart, did by 
negligence interrupt the free passage of a certain 
carriage. Applt. was driving a one horse lorry 
along the near tram lines, leaving a space of about 
ten fect between him & the kerb on the near side 
of the road. Ile was told by a police officer to 
keep to the near side. He did so for a few yards 
& then he turned on to the tram lines again. & 
proceeded along the same at a trotting pace. By 
going to the middle of the road, applt. obstructed 
three motor vehicles which overtook him, & in 
passing him they had to go on the offside of the 
road. There was no evidence to show that there 
was any vehicle or obstruction on the off tram 
lines or clsewhere on the offside of the road to 
prevent the vehicles passing applt. The justices 
convicted applt. of the offence charged :—Held : 
there was no evidence to show that applt. 
obstructed the free passage of the vehicles, & the 
appeal must be allowed.—SLEITH v. GODFREY 
(1920), 90 L. J. K. B. 198; 124 1. T. 1525 85 





J. P. 463; 18 I. G. R. 727; 26 Cox, C. C. 655, 
D.C. 
24. Question of fact.}— Although the driver 


of a carriage is bound to leave suflicient room on 
the left hand side of the road for other carriages 
to pass he is only bound to keep it so as to leave 
sufficient room, 1t is matter of evidence whether 
sufficient room is left or not, in case any accident 
happens.—WorpDsworTH wv. WInLAN (1805), 5 
Kxp, 278; 170 FE. R. 809, N.P. 

25. Tramlines near to kerb--Vehicles unable 
to pass between lines & kerb.|—'Thhe single lines of 
a tramway constructed under an Act of Parlhament 
were at one place on a read, on an incline some 
250 or 300 yards long, so placed that there was no 
room for a vehicle to pass between a tramear & 
the kerb on one side of the road. At the top & 
at the bottom of the incline were loops which 
would enable a tram to pass another vehicle on 
that side of the road. There was ample room for 
a vehicle to pass a tramcar on the other side of 
the road. A dray coming down the incline pro- 
ceeding on its near or Icft side of the highway 
met an electric trammcar which was lawfully running 
on the said lines, proceeding up the hill. As there 
was no room to pass, both vehicles stopped, & 
remained facing each other for fifty minutes, at 
the end of which time the tramear backed to the 
loop at the bottom of the incline. The driver of 
the dray had been instructed by his employers 
not to cross over the tramlines on to his wrong 
side to make way for tramcars. A summons was 
taken out under Tramways Act, 1870 (c. 78), 
8. 50, avainst the drayman for wilfully obstructing 
the tramcar. ‘The justices dismissed the summons, 
saying that they were of opinion that the drayman 
had not acted unlawfully in maintaining his right 
to drive on his left or customary driving side, & 
that consequently there had been no wilful obstruc- 
tion on the part of resp. They consented to state 


is not eacenald for the one overtaken 
to turn so ay to be altogether to the 
right of the centro of tho highway 
where the person overtaking him has 
on the left both amplo space in which 
to pass & a sufficiently good road- 
bed.—-BoGAERT tv. KENNEY, [1920] 2 
W. W. R. 312: 52 D. L. R. 336 ; 13 
Sask. L. It. 276.—CAN. 


> Try 
Parr l.—Rxecutamion or TRAFFIC. 


a case :—Held: as there was a doubt , 
the justices meant that the Pena Manes 
absolute right to continue on his left-hand side 
or merely that, owing to the action of the tramcar 
driver, the drayman’s obstruction was not wilful 
the case must be remitted to the justices to decide 
whether there had been wilful obstruction on the 
part of the drayman, with the direction that the 
drayman had no absolute right to rnaintain his 
course on the left, putting the tramcar driver to 
any amount of inconvenience, & the tramcar 
driver had no absolute right to make all other 
vehicles get out of his way, if, by acting reason- 
ably, he could avoid inconvenience to them. ‘The 
drivers of both vehicles must. act reasonably.- 

ranean v CHaAvwick (1904), 68 J. P 512, 


Sus-sucr. 4.---DuTMES oF Drivers or 
VEHICLES. 

26. With regard to pedestrians—-To use reason- 
able care.|—A foot passenger, though he may be 
infirm from disease, has a right to walk in the 
carriage way, & 1s entitled to the exercise of 
reasonable care on the part of persons driving 
carriages along it —Boss v. Lairron (1832), 5 
(1 & PP. 407; 172 E.R. 1080, N. P. 

27, —~—.J—(L) A foot passenyer has a 
right to cross the carriage road, & a person driving 
along the road is lable to an action if he do not 
take care so as to avoid dying against a foot 
passenger who 1s crossing the road; & if a person 
thus driving. cannot pull up in time, because his 
reins break, that is no defence, as he is bound to 
have proper tachle. 

(2) The rule as to a carriage being on ils proper 
side of the road, does not apply with respect to 
iv carnage & a foot passenger; for, as regards 
foot. passengers, a carriage may go on either side 
of the road. 
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(3) In an action of trespass for driving a carriage 
against pltf., the defence of inevitable accident 
must be specially pleaded.—CoTTERILL v. STARKEY 
(1839), 8 C. & P. 691; 173 E.R. 676, N. P. 
Annotation :-—As to (1) Consd. Phillips v. Britannia Hygienio 

Laundry Cv., {1923} 1 K. B. 539. 

28. -]—Yoot passengers, in crossing & 
highway, are bound to take due caution to avoid 
veluicles ; & the drivers of vehicles are bound to 
take due caution to avoid foot passengers.— 
CoTTON v. Woop (1860), 8 C. B. N. S. 568; 29 
J. J. ©. P. 333° 7 Jur. N.S. 168 141 EB. R. 
1288. 

Annotations : --Refd. Wanunack v. White (1862), 11 0. B. 
N.S. 588; Mauzonr. Douglas (1880), 6 Q. B.D. 1453 
dolly v. North Staffordshire Tram. Co. (L887), Times, 
July 27. Mentd. Lovegrove wu L B& S.C. Ry., Gal- 
laugher ve Piper (1864), 16 OG. B. N.S. 669: Seott eo. London 
Docks Co. (1864), HfL. 1.383. Briges 2, Oliver (1866), 
1H.& ©. 40%; Snutho Ql. Ry, 1866), L. R. 2 C. P. 
4) Webber v. G. W_ Ry. (1866), § WH. & C. 5825 Gibtin 
t McMullen (1868), 1. R. 2 P.O. 317, Turner vr. G. W. 
Ry. (A874), SEL. 1. 22, Allen v. New Gas Co. ((876), 1 
Ex, ). 2513 Cusp ve. Thomas (1890), 63 L. T. 756. 

29. To avoid accident.|—-Thouch the rule of the 
road is not to be adhered to, 4, by departing from 
i, an injury ean he avoided, yet in cases where 
parties mect on the sudden, & an injury results, 
the party on the wrong side should be held answer- 
able, unless it appear clearly that the party on 
the mght had ample means & opportunity to 
prevent 16.-——CHAPLIN v. HAWES (1828), 3 C. & 2. 
5543 172 I. R. 513, N. P. 

30. - —- Avoidance necessitating infringement 
of rule of road.|—(1) The rule of the road as to 
keeping the proper side, apples to saddle horses 
as well as carriages 3 & if a carriage & a horse are 
{o pass, the carriage must keep its proper side, & 
60 must the horse. 

(2) If the driver of a carriage is on his proper 
side, & sees & horse coming furtously on its wrong 
side of the road, it is the duty of the driver of the 
carriage to give way & avoid an accident, although, 
in so domg, he does go a little on what would 
otherwise be his wrong side of the road.-— TURLEY 
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26: With regard ta pedestrians -T'o 
use reasonable care. J-—-CLERK v. VETRUG 
(1879), 6 RR. (Ct of Seas.) 1076; 16 
te. L. 1. 626.—SCOT. 





261i, —--~ - .}) -- ANDERSON v 
Bhrackwoon (1885), 1 WR. (Ct of 
Sess.) 413, 25 Se. i. 2. 227. -SCOT. 


eon me ere road without side 
vadhs.jJ—On country roads where there 
are no side walks & foot passengers are 
necessarily obliged to make use of a 
portion of the travelled wa), the driver 
of a motor car Js bound to excrelso 
cure in passing or attemptiug to pass 
@ person on foot — BRIAND v DUNPHY 
(1926), 50 N.S. 2. 120.—CAN, 

Where pedestrians prohibuled 
from crossing eacept at shock inter- 
arctions.J—Where a_citv bye-law pro- 
hitits pedestmans from crossing the 
street excopt at street intersections, a 
mnotorist js not bound to keep that 
same constant look-out for pedes- 
trans crossing between street inter- 
sections that is reqamwed of Kia where 
pedestrinns can lawfully cross in the 
middle of a block —Curster v, Wiy- 
NEAR (Alta), [1927] L D. L. RR. 473 
{1926] 3 W. W. 1%. GOL—CAN. 

h. —--- FPhether bound fo look 
beyond road late at right J—There is no 
duty on a driver of a motor lute at 
night to look beyond the track & see 
whethor any straggler is coming on 
to the track to collide with the motor. 
—SHEARER v. TIUNEDIN CORPN, (1904), 
24N.4, L. 1. 192.--N.Z. 


k. —— Duty to keen suffirrent dts- 
tance from vehicle in front.J}—AULD v. 





M' Bry (2881), 8 Ro (Ct of Ress.) 195; 
t8 Se. L. RR. 3f2--SCoT, 

301. Zo arotd accident — Arorlance 
necessllahing umfrengement of rule of 
road J—-WALLACE v UBreaits, [1915] 
8.0. 205, o52 Se R. 1805 (1924) 2 
Ss... TP. 410.--SCOT. 

30 11. .J-—-Persons using @ 
road upon their proper side have the 
paramount right & are entitled to 
preference, so that in case of danger 
of a collision if ws the duty of those on 
ther wrong side to give way. frst. 
Tha test to be applied ino order to 
ascertain when fhe person duly & 
poe ming the road should waive 
lis lights is the test of reasonableness. 
So soon as jt would be evident to a 
reasonable man that there js daneer 
of an aceident, arising from the in- 
abihty, refusal or neglect of the wrong- 
doer to give away, then tho mehtful 
user of the road is bound to take alt 
reasonable steps to avoid an aceident. 
—SOLOMON ot, Mtssetr & BRIGHT, 
Urp., [1926] App. ])) 127.—S. AF. 


lL. Fehicle turning anto side strect 
-- Duty to give waning of change of 
rourst--Tuning from stabonary post 
fron. -—-When a ear, bemeg stationary 
on the side of a street, turns mito the 
atrect alinost at right angles, 1t is not 
suffeient for the driver of the car to 
hoot & sienal with the hand, ft is 
also his duty to look ont & see if he 
will obstruct oncoming trafic, & if 
he fails 50 to Jook out, he is negligent. 
—-BARNENDRE v, Sarbu, [1923] 1. D. Le 
269.—S. AF, 





m. J— A person. who 
ineets a velucie travelling towards hun 





is entitled to assuine that such vohiclo 
will maintain its apparent course, &, 
therefore, at 1s incumbent upon the 
duiver of a vehicle who desircs to change 
tis course & to turn into another 
street to give a warning to that effect. 
—Uys v. Urs, (1927}) App. D. 394.— 
S. AF. 

n. With regard to horsea~ Duty of 
matur ta remain stationary on request.) 
—CIMPBELL v. PUGsLiey (N, 33.) (1912), 
12 LR 5661; 7D. . 1t.177.--CAN. 


o. With regard to tramcars -Duty to 
stop when tram taking up or discharging 
passengers —Tramear backed from side 
streeLJ—HOLMLS v. Kirk & Co., Lrp., 
1E92Z0} 1 W.W. R. 103875 63 DL. 
53, 28 B.C. R, 122 -CAN, 


Pp. Duty to drive at walking 
pace when tiam taking up or dischargung 
passergyers.J—HARMSWORTH ov. SMITLL 
(1948), 49 N. L. R. 174.—S. AF. 


q. Cars approaching one anolher in 
seme rut—Duty of each driver to stop.) 
—When two motor cars approaching 
one another aro im the same deep 
rut, there is a duty on the driver of 
cach to stop his car instead of taking 
the chance of getting out of the rut 
& getting clear before the cars meet. 
Tn the present case the pitt. performed 
this duty, but deft. did not, & the 
lnuiter was therefore beld Hable for 
the damages caused by the collision 
Which  resulted.—Mason vo. ELLIS 
gee) 2 W. W. . 688; 63D. L. R. 
395; 16 Sask. L. R. 425.--CAN, 

r, Vehicle suinging out to pase vehicle 
in front—Duty to giwe warning or see 
rout clear.j—KeENaE v. Harr (Sask.), 
11927) 3 D, L. R. 839.—CAN. 
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Sect. 2.—The rule of the roud: Sub-sect. 4. Sects. 
3&4. Part Il. Sccts. 1 & 2: Sub-sects. 
1, 2, 3, 4, 5, 6 & 7.] 


He Paes (1837), 8 C. & P. 103; 173 BE. R. 417, 


‘31. To act reasonably.}—IIARTLEY v. CHADWICK, 
No. 25, ante. 


Sect. 3.—RIGHTS AND DUTIES OF PEDESTRIANS. 

32. Right to cross road.]—CorreriILu v. STAR- 
KEY, No. 27, ante. 

33. Duty to take care—To avoid vehicles.]— 
Corron v. Woop, No. 28, ante. 

Rights of public generally.|—See H1IGguways, 
Vol. XXVI., pp. 316-319, Nos. 481-515. 

Duty of drivers to take care.|—See Nos. 26-28, 
ante. 
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Sect. 4.—RESTRICTIONS AS TO TRAFFIC. 

Sce Tighway Act, 1836 (c. 50), ss. 76, 77 ; Public 
Health Act, 1875 (c. 55), 8. 172; Public Health 
Acts (Amendment) Acts, 1890 (c. 59), Part III. ; 
1907 (c. 53), ss. 8, 80-84; Public Health (London) 
Act, 1891 (c. 76), 8. 16; Metropolitan Police Act, 
1839 (c. 47), s. 56; Protection of Animals Act, 
1911 (c. 27), s. 9; Metropolitan Streets Acts, 
1867 (c. 184), ss. 2-4, 7, 10, 16, 19, 20; 1855 
(c. 18), s. 2; City of London (Street Traffic) Act, 
1909 (c. Ixvii), s. 2; Tramways Act, 1870 (c. 78), 
ss. 34, 54, 61, 62; Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), ss. 26, 35, 38; 
Local Government Act, 1888 (c. 41), ss. 3 (viii), 
41; London Traffic Act, 1924 (c. 34). 

Powers & duties of highway authorities.|——Sec 
Hicuways, Vol. XXVI., p. 390, Nos. 1170-1178. 

Excessive weight & extraordinary traffic.|—-Sec 
Tliguways, Vol. XXVI., pp. 460-475. 


Part 11.—Traffic Nuisances and Offences. 


Secr. 1.—IN GENERAL. 

34. Proceedings under Town Police Clauses Act, 
1847 (c. 89), s. 28—-Whether police may institute 
proceedings—Person aggrieved.]—Within a dis- 
trict of an urban district council, where the pro- 
visions of above sect. are in force owing to their 
incorporation with Public Health Act, 1875 
(c. 55), s 171, the police can institute proceedings 
for offences within that sect. & the institution 
of such proceedings is not restricted to the person 
aggrieved or the local authority under Pablic 
Health Act, 1875 (c. 55), 5s. 253.--JOBSON 2. 
HENDERSON (1900), 82 L. T. 260; 64 J. P. 425; 
19 Cox, ©. C. 477, D.C. 

Nuisances & remedies in respect of highways.|— 
See Hiaguways, Vol. XXVI., pp. 413 et 


Secr. 2.— PARTICULAR INSTANCES. 
SuB-sucT. 1.—ADVERTISEMENTS, PLACARDS, ETC. 

See Metropolitan Streets Acts. 1867 (c. 134), 
ss. 3, 4, 9; 1885 (c. 18), 3. 2; London Lfackney 
Carriage Act, 1853 (c. 33), s. 16. 

35. Display on vehicle—Necessity for consent 
of Commissioner of Police—Metropolitan Streets 
Act, 1867 (c. 134).;—KFuLTON v. KELLY (1889), 
565 T. L. RR. 325, D.C. 

36. Whether bicycle included---Construction 
of local Act.|—A bicycle is a vehicle within 
Liverpool Corporation Act, 1889 (c. Ixxv), 
s. 12, & may not be used in the streets for dis- 
playing advertisements without the consent of the 
corpn.— ELiis v. Norr-BowEenr (1806), 60 J. P. 
760; 13 T. 1. R. 35, D.C. 

37. Distribution of prints—-Handbill containing 
news—Metropolitan Streets Act, 1867 (c. 134).|— 
In order that a print may be carried or distributed 
by way of advertisement within above Act, the 
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33 i. fight to cross roatl—- Duly to 


e. THOMSON & Sons (1881), 0 It. (Ct. 
of Sess) 110; 19 Se L. KR. 195.-— afforded by a 
° 

t. Itaght to security of safety islauds.] 
-~ Where ao person crossing a high- 
way, having w double track of rails 
in the centre, there heing a fifteen 
fuot fairway between the curb of the 


street & the outer rail, on cach side, 
within which vebicular traffic is sup- 
take care—To avoud vehicles, ]~—~lAMSAY ase to keep, reaches the first track 

e@ muy reasonably feol the security 
** safely 
JEFFARKS v. WOLFENDEN (1915), 31 
W. L. R, 428; 21 B.G. 2. 432.—GAN, 


a. Right to use of road tn absence 
of fvotpaths.}—-Yoot passengers on & 
country road without footpaths on 
either side aro entitled to walk upon the 


print itself must be an advertisement. Therefore 
where a print which is a publication of news, 
but is not in itself an advertisement, is, without 
the approval of the Comr. of Police, distributed 
in such a way as to obtain the same consequences 
as if it were an advertisement, the distributor 
thereof is not liable to the penalty 1mposed by the 
sect. for distributing a print by way of advertise- 
ment except in such form & manner as may be 
approved by the Comr. of Police. —GAGE 1. 
BreaLEy (1898), 67 L. J. Q. BB. 457; 46 W. RR. 
415; 147. L. R. 3824; 42 Sol. fo. 38a, D.C, 


Annotation :-—-Mentd. Westminster Gazette v. Bell (1925), 
69 Sol. Jo. 590. 


SuB-SsEcT, 2.— ANIMALS ON THE LLiGuway., 

See Wighway Act, 1864 (c. 10J), s. 253; Metro- 
politan Police Act, 1839 (ec. 47), s. 543; ‘Tow 
Police Clauses Act, 1847 (c. 89), ss. 24-275; Public 
Health Act, 1875 (ce. 55), s. 1713 Highways, 
Vol. XXVI., pp. 129, 480, Nos. 1486-1495. 

Liabilities of owners of animals generally.|-— 
Sce ANIMALS, Vol. IL., pp. 223-252, Nos. 151-341. 

Fences generally.|—Sce BouNDAnIES, Vol. VIL, 
pp. 281 et seq. 


SuB-SECT. 3.-——-ANNOYING PASSENGERS. 
See Pusiic Wear, Vol. XXXVITIL, pp. 165, 
166, Nos. 89, 116, 117. 


SuB-secr. 4.—DISCHARGE OF FIREARMS. 


Sce Town Police Clauses Act, 1847 (c. 89), 
s. 28; Public Health Act, 1875 (c. 55), 8. 171. 

38. Firing revolver.|—R. v. MEADE (1903), 19 
T. L. R. 540. 


road itsclf, & the drivers of vehicles aro 
bound to keep clear of thein.—M'K Eou- 
Niue tv. COUPER (1887), 14 R. (Ct. of 
Sess.) 345.--SCOT. 


PART II. SECT. 2, SUB-SECT, 1. 


b. Display on sandwich dboards— 
Attracting crowd & causing obstruction. } 
——M'‘GIVERAN v, AULD (1894), 21 I, 
SS a (J.) 69; 31 Se. L. R. 901, 


island.’’—~ 


Part I].—Trarric Nuisances AND OFFENCES. 


Soun-secT. 5.—DRIVING AND RIpING OFFENCEs. 


See Highway Act, 1835 (c. 50), 5. 78; Metro- 
politan Police Act, 1839 (c. 47), s. 54: Town 
Police Clauses Act, 1847 (c. 89), 5. 28: Offences 
against the Person Act, 1861 (c. 100), 5. 35 3; Public 
Health Act, 1875 (ec. 55), 5. 171; LUGHWways, 
Vol. XXVI., pp. 437-439, Nos. 1547-1558. 

39. Riding on shafts—Effect of cart being 
stationary.]—-ANON. (prior to 1820), cited in 3 B. 
& Ald. at p. 336; 106 E.R. 688. 

Annotation —Refd. Parton v. Williams (1820), 3 B. & Ald. 


40. Obstruction by passenger— Riding outside 
omnibus—Contrary to regulation.) —The }). Corpn., 
who had statutory authority to run motor 
omnibuses, made regulation prolibiting on one 
section of a particular route passengers riding on 
the top of the omnibuses. The regulation was 
wnade for the safety of passengers m view of the 
camber of the road, & notice thereof was exhibited 
on the top of the omnibuses, but attention was not 
drawn thereto on passengers’ tickets. Applt. who 
had previous knowledge of the regulation, was an 
outside passenger on an omnibus on the particular 
route & had paid the fare entitling him to travel 
over the section to which the regulation applied. 
When the omnibuses reached the beginning of that 
section he refused to come down from the top 
although his attention was again ealled to the 
notice by the conductor & an inspector, applt. 
stating that he had got his ticket & intended 
riding on the top to the terminus. ‘The inspector 
declined to allow the omnibus to proceed while 
applt. remaimed on the top, & i was thereby 
delayed 20 minutes. Applt. having been con- 
victed of a breach of the corpn.’s bye-law which 
provided that “No passenger or other person 
shall wilfully obstruct or impede any officer or 
servant of the council in the execution of his duty 
upon or in connection with any motor oumbus ”’: 
—Held? applt. was not entitled to be carmed on 
the top of the ommibus on the part of the route 
to which the regulation applhed inasmuch as the 
corpn, bad not, in respect of that part of the route, 
held) themselves out as common = carmers of 
passengers on the top of their omnibuses, or can- 
tracted to carry applt. on the top of the onimibus : 
applt.’s conduct amounted to wilful obstruction 
of the conductor & inspector within the meaning 
of the bye-law ; &, therefore, the conviction was 
right.-- BAKER v. Een.iIson, [1914] 2 K. B. 762; 
83 1. J. K.B. 1385; 111 LT. 66; 78 0. P. 244 ; 
30 T.L. R 426; 12 1. G. R. 992; 24 Cox, O. C. 


208, DD. ©. 

41. Civil liability--Negligent driving —-Liability 
of master for act of servant— Master's name 
painted on cart.|—In an action on the case, for 


the negligent driving of deft.’s servant, if 1t appear 
that deft. holds himself out to the world as the 
owner of the cart, by suffering his name to remain 
painted on it, & over the door of the house of 
business to which 1t belonged, the action is main- 
tainable against him, although it is proved that 
he had for some days ceased to be the owner of 
the cart & concerned in the business, having 
resigned both up to his former partner.— STABLES 
vy. Wey (1825), 1 6. & P. 6145 171 BK. R. 1889, 
N. P. 


Annotutiona :— Dbtd. Smith v. Bailey, [1891] 2 Q. B. 103. 
Refd. ‘Tavernour v. Little (1839), 3 Jur, 702. 


42, --—— By hirer of machine---Liability of 
owner.]——Deft. who was the owner of a traction 
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engine to which his name & address were affixed, 
as required by Locomotives Act, 1865 (c. 83),8. 7, 
let same for three months. Through the negligent 
management of the engine whilst it was being used 
upon a highway by the hirer, personal injuries were 
occasioned to plitf. who was being driven in a 
carriage upon the highway :-—Held : deft. was not 
lable in respect of such injuries. —Sauitiv. BALLEY, 
[1891] 2 Q. B. 408; 601. 3. Q. B. 779; 65 L. 'T. 
330; 56 J. P2116; 40 W. R. 2s, OG. AL 

Annotations -—Refd. Kemp v. Ehisha, {1918} 1K. B. 288. 

Mentd. Smith v. General Motor Cab Co., [1911] A. GC. 188. 

—— |—See, further, Neauigunck, Vol. 
XXXVI, pp. 59-63, Nos. 366-405. 

43. Criminal liability-—Furious driving —Action 
against constables for wrongful arrest —Commission 
of offence to be within view of constables.]|— 
Metropolitan Police Act, 1829 (c. 47), s. 54, imposes 
a& penalty not erceeding 40s. for, amongst other 
things, “ furious diiving ’? in a thoroughfare; & 
s. 63 mmpowers any constable of the metropolitan 
police district to take into custody, without 
walrant, any person who, within view of such 
constable, shall oflend m any manner against the 
Act. In an action in a county ct. against con- 
stables for a tort in taking plif. into custody on 
a false & unfounded charge of furiously driving a 
horse & gig, to the danger of the passengers m a 
puble lughway, pllf., mistating his ease, admitted 
that he had been taken before two justices, con- 
victed, & fined 20s., & that) he had paid the 
penalty, & had not taken any steps to napeach the 
validity of the conviction. The judge thereupon 
asked defts. 1f they could prove the conviction ; 
& they accordingly pul in an examimed copy, 
which stated the offence, but did not allege that 
it was conunitted ‘¢ within view of the constables.” 
The judge, being of opuvon, that, “ under the 
circumstances, the conviction was an answer to 
pltf.’s claim for damages,” directed the jury to 
find for defts. :-—Held > a misdirection.—JUSrice 
v. GOSLING (1852), 12 C. B. 80: Cox, M. & TY. 609 | 
21L5CP.94; 191. TL OLS. 81; 1D. Ot; 
16 Jur. 4293; 188 i. R. 815. 
wtranotations -—Mentd, Caine vr. Palaco Steam Shipping Co,, 


[1907] 1 K. B. 6703 Jn the Hstate of Crippen, (1911) 2. 
108, 








See, further, Cemainan Law, Vol. XV., 
pp. 798-800, 863-865, Nos. 8639 8652, 9473 VINO. 
Negligent, reckless or dangerous driving.|—Sec, 
generally, NEGLIGENCE, Vol. NAXAVL, pp. 59. cé 
seq.; CRIMINAL LAw, Vol. XV... pp. 708-800, 
863-865, Nos. 8639-8652, 9173-0190; & Nous. 22, 
Al, 42, ante. 
Motor cars.J|—Sce Part V., Sect. 3, sub- 
sect. 4, A. (6), post. 





SuB-SECT. 6.-—DRUNKENNESS. 

See Licensme Acts, 1872 (c. 04), s. 12; 1902 
(c. 28), ss. 1, 83 Criminal Justice Administration 
Act, 1914 (c. 58), 8. 165 Town Police Clauses Act, 
1847 (c. 89), s. 29; Metropolitan Police Act, 1839 
(c. 47), s. 58; City Police Act, 1839 (c. xciv), 
s. 37; INTOXICATING Liquors, Vol. XXX., pp. VY, 
100, Nos. 758-764. 


SUB-SECT. 7.-—HACKNEY AND Svauke CARRIAGES, 
OFFENCES CONCERNING, 
See Part TV., Sect. 0, posé. 


PART II. SECT. 2, SUB-SECT. 5. 
0. Hiding ow shafts.) —GRANT v, GLASGOW DaIRY Co, (1881), 9 MR. (Ct. of Onn.) 182 , 19 sc. L. R. 165,—SCOT. 
d. One person driving morc than one vehicle.J-- JACKSON ?, Snaw, {1913] V. L. R. 385.—AUS, 
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Sect. 2.—Particular instances: Sub-sects. 8, 9, 10, 
11, 12, 13, 14, 15, 16, 17, 18 & 19.) 


SuB-SECT. 8.—HAWKERS AND PEDLARS. 


See Metropolitan Streets Acts, 1867 (c. 134), 
ss. 3, 4,6; 1885 (c. 18), 8.2; Metropolitan Strects 
Act (Amendment) Act, 1867 (c. 5), s. 1; City of 
London (Street Traffic) Act, 1909 (c. Ixvii), ss. 2,3; 
&, generally, MARKETS & Fairs, Vol. XXXIII., 
pp. 654 et seq. 


Subp-secr. 9.—Hienway Acrs, OFFENCES 
UNDER. 
See Highway Act, 1835 (c. 50), ss. 72, 78, 79; 
&, generally, Wienways, Vol. X XVI, pp. 413 et 
seq. 


Sup-sEcy. J0.—Litrer, REFUSE, rere. 

See Town Police Clauses Act, 1847 (c. 8Y), s. 28 ; 
Public Health Act, 1875 (c. 55), 8. 171; Public 
Health (London) Act, 1891 (c. 76), 5.16; Hiau- 
ways, Vol. XXVI., pp. 427, 458, Nos. 1156-1462, 
1742; Punrnic HEALTH, Vol. NXXVIIT., p. 238, 
Nos. 668-670. 


SuB-sEctT. 11.—DLocoMorivres AND Movror 
CARS, OFFENCES CONCERNING, 


Sce Part V., Sect. 3, sub-sect. 4, pos?. 


Sus-srecr, 12.—Lorrerina. 
Sce Metropolitan Police Act, 1839 (ce. 17), ss. 61, 
67; Vagrancy Act, 1824 (c. 83), 5. 4. 
Suspected persons, generally.|—See Poor Law, 
Vol. XXXVITI., pp. 363-365, Nos. 1651-1662. 


SUB-SECT. 13.—MARKETS AND FAIrs. 
Sec, generally, MARKETS & Fams, Vol. XN XIII, 
pp. 533, 534, Nos. 106-109. 


SuB-SEcT. 14.—Music, SINGING, ETC. 

Sce Metropolitan Police Act 1864 (c. 55),ss. J. 2. 

44. Metropolitan Police Act, 1864 (c. 55), s. 1— 
Repealing Metropolitan Police Act, 1839 (c. 47), 
s. 57—Enforcement of penalty under Metropolitan 
Police Act, 1839 (c. 47), s. 77—Effect of repeal.|—- 
A street musician was convicted under Metro- 
pohtan Police Act, 18614 (c. 55), s. 1, & was 
sentenced to pay a fine of forty shillings, & in 
default of payment. to be impmsoned for a month : 
—Held: Metropohtan Police Act, 1864 (c. 55), did 
not operate to impliedly repeal Metropolitan 
Police Act, 1839 (c. 47), s. 77; the penalty was, 
therefore, capable ol beimg enforced by imprison- 
ment as provided by that sect., & the conviction 
was good.—It. v. Horktns, [1803] 1 Q. B. 621; 
567 J. P. 162; 41 W. HR. 431; 37 Sol. Jo. 286; 
5R. 315; sub nom. R.v. HOPKINS, Wa p. SPRINGER 
(on SPRANGER), fa p. REYNOLDS, 62 L. J. M. C. 
57; 68 I. T. 292; sub nom. R. v. TWopkins, 


PART II. SECT. 2, SUB-SECT. 14. 


e. Beating a drum— Necessity for 
proof that noise unusual or caleulated to 
disturb  wnhaintants.}—-R. vs NUNN 
(1884), 10 P. R. 395.—CAN, 


: el. v. MARTIN (1886), 
12 0. Tt. 800.—CAN, 
g. Band playing 
tion-—Unreasonable use of street aust 
be proved.|-- LOWDENS v, KEAVENEY, 

[1903] 2 1. R. 82.—IR. 


STREET AND AERIAL TRAFFIC. 


Re SALVATION ARMY Musicrans, 9 T. L. R. 
294, D. C. 


Annotations -—Refd. Shiclds ». Howard (1896), 60 J. P. 
727. Mentd. Bingley v. Quest (1907), 97 L. I. 394; 
R. v. Leach, Ex p. Fritchloy, [1913] 3 K. B. 40. 


45. Right of householder to order musician 
to depart—-Reason must be given.]—By Metro- 
politan Police Act, 1864 (c. 55), s. 1, any house- 
holder within the metropolitan police district may 
require any street musician to depart from the 
neighbourhood of his house ‘‘ on account of tho 
iness or on account of the interruption of the 
ordinary occupations or pursuits of any inmato 
of such house, or for other reasonable or sufficient 
cause” :—IHeld: the householder making the 
requisition must give to the street musician his 
reason for doing so.—SuHIELDS v. Howann, [1897] 
1Q. B. 84; 665. 3. Q. B. 105; 60S. P. 727; 45 
W. R138; 13 T.L. R. 83 41 Sol. Jo. 29, D.C. 

46. Salvation Army band—<Accident caused by 
music—Liability.|-—A horse belonging to pltfs. was 
injured by another horse which became restive 
owing to the noise of the music played by a 
detachment of the Salvation Army in a public 
street. In an action brought by pltfs. against 
deft. as head of the Salvation Army to recover 
damages for such injury :-- /7eld: in the absence 
of evidence to show what the relationship was 
between the particular members of the army & 
deft., it could not be inferred that such members 
were the servants of deft. or were acting under his 
authority.—LONDON GENERAL OMNIBUS Co, v 
Bootru (1893), 63 L. J. Q. B. 2445 10 Th. Ro St, 
DC, 

Bye-laws.] — See Pupnicg JWYeaurin, Vol. 
NX XVII, pp. 159, 163, 164, Nos. 63-68, 01 OU. 





Sub-sEcT. 15.—-OBsTRUCTIONS AND Pro- 
JECTIONS. 

See Metropolis Paving Act, 1817 (c. xxix), 
5. 72.3; Metropolis Management Act, 1855 (ce, 120), 
s. 1195; Tlighway Act, 1835 (c. 50), 8. 723 City 
Police Act, 1889 (c. xeiv), 5. 35; Town Police 
Clauses Act, 1%47 (c. 89), ss. 28, 69, 705 Public 
Health Act, 1875 (c. 55), 5. 1713 Puble Iealth 
Acts (Amendment) Act, 1907 (c. 54), ss. 7, 10, 22, 

47. Specific offences under bye-law-—General 
words at end of bye-law —To be restricted to offences 
ejusdem generis.|-—A bye-law made by the town 
council of the borough of N. after 5 & 6 Wil. 4, 
c. 76, under a local Act for nnproving the borough 
of N., prohibited, under a penalty, various 
nuisances to footways, &, along with others, for- 
bade any one to project over or upon any public 
footway any awning which shall impede the 
passengers, or hang out goods for sale or exhibition 
so as to project over any public footway or carriage 
way, & to obstruct the passengers... or hang 
out any linen or cloth, etc., at the outside of any 
house, etc., so ay to interfere with the free passage 
upon any of the streets, ectc., or cause or commit 
any other obstruction, nuisance, or annoyance in 
any of the streets, etc., or other public places. 

Deft. possessed a house which had been used 
as a private residence, & being desirous of con- 
verting the ground floor of the house into a shop, 
he put a shop front extending the length of the 


PART II. SECT. 2, SUB-SECT. 15. 


h. Right lo obstruct highway with build- 
ing materwuls—Duty to light obstruction 
at night. }—HERrvEY vr. Furxcit (1840), 
1 Ont. Dig. 878.—-CAN. 


causing obstruc- 


Part I].—Trarric NuIsANCES AND OFFENCES. 


house & projecting in front of the walls to the foot 
pavement of the street. The projection was sub- 
stantially built, & contained a door & shop front, 
supported by wooden pilasters with large glass 
windows, & the plinths of the pilasters extended 
one and a half inches over the footway. For this 
he was _ convicted in a penalty under the bye- 
law :—Held: the specific offences enumerated 
were matters of temporary obstruction only ; 
the general words at the end of the bye-law must 
be restricted to matters ejusdem generis with the 
offences specifically enumerated; on the facts 
deft. had made an obstruction of a permanent 
character; &, therefore, the conviction was wrong. 
—R. ve. DICKENSON (1857), 7 FE. & B. 831; 26 
L. J. M. C. 204; 29 L. 1. O. 8.180; 22 7. P. 243; 
3 Jur. N.S. 1076; 5 W. RR. 6543 119 E.R. 1455. 


Annotations ‘—Mentd. R. v. Chantrell (1875), L. R. 10 Q. iB. 
ae or oe ve Liverpool Watch Committee, [1907] 2 
e ee . 


48. Jurisdiction of justices—Proceedings under 
City Police Act, 1839 (c. xciv), s. 35 (6)—-Pro- 
hibition.|—-Re AcT FoR REGULATING POLICE IN 
Ciry OF LONDON 1839, Re ‘Te. eGRAPH ACTS 1863— 
1899 (1903), 47 Sol. Jo. 795. 

49. Repair of carriage in highway —Exception in 
cases of accident-——-City Police Act, 1839 (c. xciv), 
s. 35.|—By above sect. a person 1s subjected to 
a penalty who in any public thoroughfare to the 
annoyance of the inhabitants or passengers repairs 
any part of any carriage “ except in cases of 
accident where repair on the spot. 1s necessary.” 

A inotor omnibus broke down abont 10.30 a.m. 
in a strect & was unable to proceed by its own 
mechanism, but had been pushed out of the traffic 
into a side street. About two hours afterwards 
applt., a mechantcal fitter in the employment of 
the owners of the omnibus, artived, A, finding 
that the breakdown was easily remedied, he pro- 
ceeded to repair the mechanism, which he did in 
about half an hour. The breakdown was due to 
an accident, & the repair in the thoroughfare was 
necessary to permit of the ommibus proceeding 
under its own mechanism, the time taken for the 
repair being reasonable. A magistrate having 
convicted applt. under above sect. :—Held: the 
conviction was right; (Lorn ALVERSTONE, C.J. 
& BuCKNILL, J.) on the ground that as it had been 
found that the omnibus could have been removed 
by other means than its own mechanism, its repair 
in the thoroughfare was not: ‘ necessary ”? within 
the meaning of the Act; (DAknLING, J.) on the 
ground that the repair to come within the exception 
must be a repair ‘ on the spot. ’’—that is, where the 
accident happened, & as the repair was not 
done ‘on the spot,’ bul was done in a strect to 
which the omnibus was dragged, an offence was 
committed.—CHAPMAN v. RAWSANGS (1909), 101 
jl. T. 605; 73J. P.612; 26 T. 1. R. 15; 54 Sol. 
Jo. 49; 71. G. R. 1158, D.C. 

Obstructions generally.J}—<See Hrauways, Vol. 
XXVI., pp. 418-427, Nos. 1330-1471. 

Projections.|—-See Higuways, Vol. XXVI., pp. 
299, 300, 513, 514, 565, 566, Nos, $04, 2171-2180, 
2593-2597. 

Remedies.]—Sce, generally, WicHways, Vol. 
XXVI., pp. 418-460, Nos, 16389-1759. 








Sup-sEcr. 16.---PuBlLic MEETINGS AND 
StrerT PROCESSIONS. 
Right of public meeting.|-—-Sce Hicnways, Vol. 
XXVL., p. 318, Nos. 499-503. 
Assembly of crowds.] — See THtanways, Vol. 
XXVI., pp. 427, 428, Nos, 1470-1479. 


J,—-VOL, XLII. 
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Unlawful assembly.]——See CriminaL Law, Vol. 
XV., pp. 642-646, Nos. 6830-6883. 

Rout & riot.|—See CriminaL LAW, Vol. XV., 
pp. 646-650, Nos. 6884-6952. 

Bye-laws—Prohibiting sermons & speeches on 
foreshore.|—Scee Pusric Heauru, Vol. XXXVIIL., 
p. 161, No. 77. 








Sun-sect. 17.--RAcIna. 

50. Promenade made under local Acts—Pro- 
motion of motor races by corporation—Ultra vires.| 
—-By a local Act, passed in 1865, the corpn. of 
Blackpool were authorised to make & maintain 
a& carriage drive & a promenade, called “ the 
parade,” by the sea. It was provided by sect. 13 
of the Act that the carriage drive should be a 
public highway, by sect. 17 that the parade 
should not be a public highway, & by sect. 18 
that the parade should be ‘‘ kept & used exclu- 
sively for the purposes of recreation by persons 
on foot, & with or without carmages, in respect 
of which toll is authorised to be taken.’ Sect. 19 
authorised a toll of twopence for every bath- 
chair, ete., or hke carnage driven by human 
power. By a later Act, passed in 1899, additional 
works were authorised, including a new carriage- 
way, ahsorbing the original parade, a new road 
with a tramway thereon alongside the said carriage- 
way, & a new parade alongside the tramroad. 
By sect. 7 if was provided that the corpn. might 
appropriate the whole or such part of the new 
parade as they might think fit for the exclusive 
use of foot passengers, & by sect. 8 1t was provided 
that the new road should be for the exclusive 
purpose of the tramways laid thereon. The 
parade was, in fact, used exclusively for foot 
passengers & batb-chairs, ete. The corpn., in 
1906, gave their approval to motor car races being 
held on the parade, & gave permission for part. 
of the tramway road to be used fer the purpose 
of cars returmng to the starting point. They 
also undertook to keep the portion of the parade 
over which the races were to be run clear of traffic, 
& to erect a barricr & provide the necessary police 
control. This action was brought by the A.-G., 
at the relation of a ratepayer, for an injunction 
to restrain the corpn. from organising or promoting 
motor races on the sea front :— Hleld: the corpn. 
were in the position of trustees of the parade for 
limited public purposes, namely, for the purpose 
of use by foot passengers, perambulators, invalid 
carriages, & similar vehicles, & that it was an 
abuse of the parade to allow it. to be used for either 
horses or motor cars, & a forliort motor races. 
A.-G. uv. BLACKPOOT. CORPN, (1907), TL J. DP. 478. 





SuB-sECT. 18.—ROUNDABOUTS, SWINGS, ETC. 

Bye-laws—Prohibiting steam organ in or near 
street.,—See Pounnic TWrarru, Vol. XXXVIITL, 
p. 159, Nos. 67, 68. 





SUB-SECT. -SUAFTS, MACHINES, ISNGINES, 
KILNS, ETC., NEAR JIIGHWAYS. 

See Highway Act, 1835 (c. 50), s. 703; Loco- 
motive Threshing Engines Act, 1894 (c. 37); 
Locomotives Act, 1865 (c. 83), s. 6. 

Explosive & inflammable substances.]—See 
Hiitciways, Vol. XXVI., p. 434, Nos. 1521-1523, 

Fires.|—Sce Tliauways, Vol. XXVI., p. 436, 
Nos. 1587-1539. 

IIit 
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Sect. 2.—Particular instances: Sub-sects. 19 & 20. 
Parts lll. & IV. Sects. 1 & 2: Sub-sect. 1.] 


Engines & machinery.]—See HicHways, Vol. 
XXVI., pp. 436, 437, Nos. 1540-1544. 


Fences & duty to fence.]—See, aencrally, BOUND- 
AKIES, Vol. VII., pp. 281 ef seq. 


STREET AND AERIAL TRAFFIC, 


Sub-sEcrT. 20.—TRADING IN STREET. 

Sce Hianuways, Vol. XXVI., pp. 422-425, Nos. 
1413-1439; Markers & Fairs, Vol. XXXIITI., 
pp. 5388, 534, Nos. 106-109. 

Employment of infants.|—See Education Act, 
1921 (c. 51), ss. 90-108; INFanTs, Vol. XXVIII., 
p. 848, Nos. 2189-2192. 


Part Ill——Lights on Vehicles. 


See, vou, Road Transport Lighting Act, 1927 
(c. 37). 

51. Validity of Board of Trade Regulation.|— 
A tramway co. were convicted before justices of 
the breach of a regulation of the Board of Trade, 
made under a local Act, relative to lamps being 
placed & lighted in a conspicuous position on the 
front of a tramway engine :—Held: the regula- 
tion was not invalid as a regulation, & its subject- 
mattor need not have been dealt with by a bye- 
law; the oftence being stated in the words of the 
regulation was sufticiently described, & the co. 
were responsible for the personal neglect of their 
engine driver.~ ST. HELEN’sS Disriicr TRAM- 
WAYs Co. v. Woop (L891), 60 L. J. M. C. 141; 
5663.2. 70, D.C. 

52. Validity of bye-law.] ~-A bye-law made 
by the county council of Warwickshire under 
Local Government Act, 1888 (c. 41), s. 16, was as 
follows: ‘ Lights on Vehicles. A person driving 
or having charge of any vehicle... shall from 
the end of the first hour after sunset to 2 o’clock 
am., except during such part. if any, of that 
period as shall be between the rising & the setting 
of the moon, carry attached to such vehicle a 
lighted lamp or lighted lamps, which shall be so 
constructed or placed as to exhibit a light in the 
direction in which he is procecding, & so us to prove 
adequate means of signaling the approach or 
position of the vehicle... provided also that 
where such vehicle is carrying timber, such person 
shall also carry attached at the end thereof a 
lainp or lamps so constructed as to exhibit a light 
or lights visible to persons overtaking such 
vehicle.’ Resp., a carter, was summoned for 


driving a waggon laden with timber during the 
prohibited hours without proper hghts, contrary 
to the bye-law. The charge was dismissed on 
the ground that the bye-law was invalid as being 
unreasonable :—-Held : the bye-law was valid.— 
WALKER v. STRETTON (1896), 60 J. P. 818; 44 
W.R. 525; 12 T. L. R. 363; 40 Sol. Jo. 480, D.C. 

53. ——-.|—A bye-law made by a county 
council provided that ‘ no person shall drive or 
cause to be driven any timber carriage over any 
main road or other highway in the county between 
sunset & sunrise unless it has lamps showing a 
bight & adequate light both to the front & rear 


of the carnage’? :—Held: the bye-law was 
reasonable & therefore valid. —WILLIAMS 1. 


GROVES (1896), 12 T. L. R. 450, D.C. 
54. ——-.]—ADAMSUON v. MILLER 
T. 1. R. 185; 44 Sol. Jo. 278, D.C. 
55. Meaning of ‘‘Sunset’’—-Dependent on 
local time.|—The expression ‘‘ sunset’? in Local 
Government Act, 1888 (c. 41), s. 85, is not an 
expression of time within the Statutes Definition 
of Time Act, 1880 (c. 9), & a bicyclist is not. com- 
pelled under Local Government Act, 1888 (c. 41), 
s. 85, to hght his lampan hour after sunset aecord- 
ing to Greenwich mean time, but according to 
the time of sunset as il varies at different places 
in Mngland.—Gorpdon v. CANN (1899), 68 L. J. 
Q. 7B. 484; 801. TT. 20; 635. P. 324; 47 W. RR. 
2693; 1651. 1. R. 1653; 43 Sol. Jo. 225, D.C, 
Lights on motor cars.|— Sve Part V., Sect. 8, 
sub-sect. 4, A. (c), post. 
Infringement of lighting regulation -- Liability for 
negligent driving.| —- See Nianiagenciu, Vol. 
XXAXVT., pp. 61, 62, No. 889. 


(1900), 16 


Part IV.—Hackney and Stage Carriages. 


SrcT. 1.—DEFINITIONS. 

See Town Police Clauses Act, 1847 (ce. 89), 8. 38 ; 
Town Police Clauses Act, 1882 (c. 14), ss. 3. 43 
locomotives on Iighweys Act, 1896 (ec. 36), 
s. 1 (1) (6b); London Hackney Carriage Act, L831 


PART ITI. 
k. Valhdity of byc-law — Power to 
regulate lights on © vehicles ?~- Right 
to enforce lignting of motor cycles. j— 


that or 
between h 


Lights on Veltieles Act, 1915, a. 2 (1), 
vehicle ina public lughway 
alf an hour after sunset & 
hajJf an hour before sunrise shall he 


(c. 22), s. 43; London TWlackney Carriages Act, 
1843 (c. &6), 8. 23; Metropolitan Public Carriage 
Act, 1869 (ce. 115), ss. 4, 5; London Cab Act, 
1896 (c. 27), s. 33 Juondon Cab & Stage Carriage 
Act, 1907 (c. 55), ss. 3, 5, 6 (1), (2). 


at two hundred feet—Nolt casential for 
lights to alumanate objects at that des- 
tance.) ~— GILWES vw Ein, [1926] 2 
D.L. R. 894; 58 0. L. R. 560,—CAN. 


‘ . aN (TE SZ. Rk provided with a Jamp or Jamps in F 
ad EIN RE a Ae Ce Beds proper working order.-—-Day v. BIN, q. —~- Whether driver rendered tres- 
mks : ; 118) N. ZL. BR. 83t.- NLZ. passer as aguinst third party.)--- The 
1 —-- Making master liable for ae ke fact that a motor car which is being 
neglect of seriant to light vehacle.j— n. Requiring vehicles to carry driven on a city street at night lacks 
Herron & Co. v. MSwWrenky, [1905] pul od Ry eee er praper brakes & {is without lights does 
27. R.47.- OR. 25 panlwe i PE ee eo ere. Me Ae Hot render the driver a trespasser as 
m, -— Whether repugnant — to eee aes ae ey Poe against another person making use of 
gtatule.J)-—-A borough byo-law which _ 90. Infringement of lighting requla- — the street, vor, it scoms, even as against 
requires all vehicles driven fn the  llon--Laubility to third party for negli- — the city.—Soorr v. CALGARY Corn, 


borough betweon sunset, & sunrise to (iwece.|-—-COMRIE v. 


carry two proper & sufficient lights is 
not repugnant to the requirement of 





Pp. 


QO. f1. R. 228.— CAN 
Jaght should be clearly vistble 


FISHER (1925), 58 | MoDoNALn t, CALGARY Conpn, (Alta.). 
. {1926) 4 D. L. R. 10183) (1926) 3 


W. W. Rt. 722—CAN, 


Part IV.—HackNEY AND STAGE CARRIAGES. 


7 56. ‘‘Stage carriage.’*] — Semble + tho word 

stage,’ when applied to a carriage, means one 
which conveys goods or passengers for hire, at 
a fixed time, from one certain spot to another.— 
R. v. Ruscor (1838), 8 Ad. & El. 386; 3 Nev. 
& P. K. GB. 428; 1 Will. Woll. & Il. 435: 71. J 
M. 0.04; 2 Jur. 888; 112 BR. 8s4. 


57. |}—A stage carriage means a carriage 
regularly plying from place to place (Byius, J.).—— 
COMLEY v0. CARPENTER (1865), 18 (. B. N.S. 
378; 6 New Rep. 231; 12 L. TT, 453; 11 Jur. 
N.S. 712; 183 W.R. 812; 144 BK. RR. 491. 


Annotation :—Distd. Pearson v, Tazewell (1865), 19 CG. BR. 


58. - .|——-A stage carriave ... is 2 vehicle 
the primary object or use of which [1s] to carry 
passengers for a fare (Winuies, J.).—PKARSON vv, 
'TAZEWELT, (1865), 19 GC. B. N.S. 88435 18 1. 7. 
ee 30 J. P. 150; 14 W. R. 30; 144 TR. 
835. 











For purpose of regulations against over- 
crowding.|—Sce Part IV., Sect. 3, post. 
For purpose of liability for highway tolls.]|— 
See Hicuways, Vol. XXVI., pp. 346, 347, Nos. 
745-750. 
59. ‘‘ Hackney  carriage.’’] —- Cousins v. 
STOCKBRIDGE (1865), 30 J. P. 166, 








60. -]-—BATESON v. Oppy, No. 79, post. 

61. ——-—.]-—-HAWKINS + Mpwarps, No. 143, 
poal. 

62. Vehicle standing on private property.| 





— JONES v. SHORT, No. 94, post. 
For purpose of local licence.]|—Sve Sect. 2, 
post. 
For purpose of excise Hcence.| See 
Rrventr, Vol. XNXATX., p. 240, No. 146. 

63. ‘* Carriage ’’--Motor Cars (Uses & Con- 
struction) Order 1904, Arts. 1, 4 (3).]—By art. 1 of 
above Order, “ In this order the expression ‘ car- 
riage ’ includes a wagyon, cart, or other vehicle.” 
By art. 4, Every person driving or in charge of 
a inotor car when used on any highway shall 
comply with the regulations hereinafter set forth ; 
naniely . (8) Ife shal, when meetimy any car- 
riage, horse, or cattle, keep the motor car on the 
left or near side of the road, & when passing any 
carriage, horse, or cattle proceeding in the same 
direction, keep the motor car on the nght or off 
side of the same.”’ 

A tramear running on tramway rails in a highway 
is a ‘f carmace ” within the meaning of the above 
order, & therefore a motor car, when passing a 
tramear proceediug in the same direction, must 
pass 1t on the right er off side thereof.—BuUnRTON 


PART IV. SECT. 1. 
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v. NICHOLSON, [1909] 1K. B. 397; 78 L. J. K. B. 
ae 100 L. T. 344; 73 J. P. 107; 25 T. L. R. 
** Omnibus ’’—For purpose of local licence.]— 
See Sect. 2, post. 
z Person ’’—-For purpose of fares.]—Sec Sect. 4, 
post, 
_ *Plying for hire.’’?}—-See Sect. 2, sub-sect. 4, 
Sect. 5, post. 


Sect. 2.—-LICENCES. 
Sun-sect, 1.—IN GENERAL. 

See Town Police Clauses Act, 1847 (c. 89), 
88. 37-50; Town Police Clauses Act, 1889 (c. 14), 
ss. 4,5; Pubhe Health Act, 1875 (ce. 65), 8. 171; 
Pubhe Health Act, 1925 (c. 71), 8. 763; London 
Hackney Carringes Act, 1815 (c. 86), ss. 10, 21- 
245; Metropolitan Pubhe Carriage Act, 1869 
(c. 115), ss. 4, 6-4, 11, 15; Roads Act, 1920 
(c. 72), ss. 5 7, 143; London Traffic Act, 1924 
(ce. 34), 5. 6. 

64. Necessity for local licenco-—Notwithstand- 
ing possession of excise licence.]—~A person using a 
hackney carriage plying for hire im a town 1s not 
exempted from the obhgation of taking out a 
heence under Town Police Clauses Aet, 1847 
(ec. &9), on the ground that he has already paid 
post horse duty to the Comrs. of Inland Revenue. 
-- BUCKLE v. WriGHTson (L861), 5 B. & S. 854; 
5 New Rep. 823 31 J. 4. M,C. 433 21 LT. 
3413 290. P2326; 11 Jur. N.S. 281; 138 W. BR. 
92; 122 KH. 1. Lots, 

Annotation -—-Refd. Ash v. Lynn (1865), 7 B. & S. 255, 

Necessity for excise licence.|-—See MievmNnor, 
Vol. XXXIX., p. 210, Nos. 146-154. 

65. Name of licencce appearing on vehicle — 
Evidence of ownership.|- The mscription on a 
stage coach of the name of the party leenced to 
use it, is evidence against him of ownership, as 
well in an action as on summary proceedings.-— 
BAKFORD wv. NELSON (1830), 1 B. & Ad. 571; 
91.7J,0.8. 68. B. 90; 109 1. RR. 900. 

66. Termination of employment-——Injunc- 
tion to restrain continued use of name.|—The 
manager of an omnibus co., under the provisions 
of the Metropohtan Stage Carriage statutes, being 
the Jicencee of their vehicles, is, after the 
determination of his oflice, entitled to an injunction 
to restrain the continued use of his name as hcencee 
on such vehicles. —HopGEsS v. LONDON TRAMS Co, 
(1883), 12 Q. B.D. 105; 501. T. 262; 32 W. RR. 
616, D.C. 





licence is a privilege, the person who 


561i. “ Stage carriage.”"}-- Astaro 
carriage within Carriages Act, 1890, 
is a vebiele running regularly on somo 
defined route between definite termini, 
invitine persons to travel therein, 
each passenger posing a separuto & 
distinct fare for his soul, accordingly 
a motor bus conveying passengers for 
hire on a particular day, or days only, 
between two places is not a ‘ stare 
carrlage.’=-PARKIN ov. WHITTHEUS, 
[1913] V. L. R. 433.—AUS. 

56 1%, -~J- A motor omnibus 
plying for hire upon a fixed route was 
a ‘‘stage carriage’? within Railway 
Passengor Duty Act, 1842.--SMrrit v. 
Mackintrosy. (1926) 8. C. (J.) 15; 
11926] S. L. 'T. 21.—SCOT. 

56 ill. .--A motor charabanc, 
which ran on a atated route from 
Glasgow to a place 7 milos distant from 
the General Post Office, & which, when 
accommodation permitted, took up 
& conveyed passengers from point to 








pomt within the city, was a ‘ stage 
eatrlage ’ within Glasgow Police Act, 
1866, 8. 218, & as such required to be 
Heensed by the magistrates.— O'HARA 
& Sons v. MILLER, (1926) 8. C. CJ.) 255 
[1926] S. 1. T. 27.--SCOT. 

59 i, * PrOGheeY ee taye '}- A motor 
charabane, running on a stated route 
& carrying passengers who each puid 
a separate fare -—Held; not to he a 
“hackney carriage " falling under the 
regulations for hackney carriages con- 
tained in Burgh Police (Scotland) Act, 
1892, sched. 5.— Craik v. Woon, [1921] 
S C. G1.) 27; 58 Se L. BR. 142; (1920) 
28S. L. T. 403.—SCOT. 

r. Omnibus.)—Semble: an ‘ omni- 
bus ” is a * hackney carriage ’’? within 
Carriages Act, 1915.—ILupson v. GEER- 
LONG Corpn., [1926] V. L. RR. 473 
47 a L. T. 97; [1926] Argus L. f. 3. 


PART IV. SECT. 2, SUB-SECT. 1. 
t. Licence ts a privilege.) — ASB Oo 





secka to obtain It may be required to 
submit to reasonable conditions & to 
pay a reasonable fee.-—ite ADELAIDE 
CoRPN. BvE-LAW No. XXV., x p. 
BoucHER, [1927] 8S. A. S. R. 67.—AUS., 

a. Power of tocal authority -—7T'o 
regulate hackney coaches, ete.——Lye-law 
requiring hackmen to take out licence— 
Whether vabd.j—-Ez p. LEMON (1881), 
20 N. B. It. (4 P. & B.) 563.—CAN, 

b. Validity of bye-law— Giving 
SH officer absolute discretion to 
vithhold, revohe or suspend licences, 
Ite GLENELG Coren, BYK-LAW oO. 
XXIILL, Act p. MADIGAN, [1927] 
S. A. S. R. 85.—-AUS. 

c. Onus of proof of inralidity on 
erson alleging invalidity, J—-REITER v, 
LOGAN, (1927) N. ZL. R. 871.—N.Z. 

d. Licence fee insufficiently charged 
ournng to misunderstanding —Iaght to 
recover balance.}—EVPSTEIN v. KING 
WILLIAM’s TOWN BOROUGH COUNCIL 
(1909), 26S, C, 37.—S. AF. 


TIi12 








852 


Sect, 2.—Licences : Sub-sects. 2, 3 & 4.) 


SUB-SECT. 2.— IN RESPECT OF DRIVERS AND 
JONDUCTORS. 

For relevant statutory references, sce Part IV., 
Sect. 2, sub-sect. 1, ante. 

67. Personal privilege.|-— An information was 
Jaid by an mspector against deft. for unlawfully 
driving a stage coach without having obtained 
a licence from the Improvement Comrs. of 
Llandudno. Deft. was in the employ of a carriage 
proprietor as a stage coach driver. The licencing 
committee appointed by the comrs. passed a 
resolution requirmg drivers who desired their 
licences renewed to apply to the committee in 
person, The manager of the carriage proprietor 
applied to the heencing committce for a renewal 
of, amongst others, dceft.’s licence. Ihe committee 
refused to consider any application unless appcts. 
attended personally. No complaint was made 
ugainst deft. personally. Deft. subsequently 
acted as a driver without a licence. The justices 
held that deft. had failed to obtain a licence in 
consequence of the committee refusing to hear his 
appheation, although they had no complaint 
against him, & that under those circumstances the 
charge was trivial, & they accordmely dismissed 
it. The inspector who preferred the information 
appealed :— ZTeld: the justices were wrong & 
should have convicted, for there had been a breach 
of the law, & the comrs. had a right to msist on 
the personal attendance of appets., the possession 
of a driver’s licence being a personal privilege. 
BANTON v. Davis (1891), 66 1. T. 192; 565. 2. 
2045 17 Cox, C. GC. 469, D.C, 

68. Whether personal application necessary.] 
—BANTON 7. DAVIES, No, 67, ate. 

69. Unauthorised indorsement by employer— 
Unfitness to drive.}] — By London Jlackney 

rarriages Act, 18438 (c. 86), 8s. 21, the propmetor 
of a hackney carnage 1s required to retain m his 
possession the licence of every driver, etc., employed 
by him whilesuch driver, ete., remains in hisservice. 
A declaration in case stated, that pltf. obtained 
a driver’s licence under the Act; that he was 
employed by deft., a proprietor of a hackney 
carriage, &, under the provisions of the Act 
delivered the heence to him; & that, whdst 
the licence rernained in deft.’s possession, the 
latter “ wrongfully & unjustly wrote in ink upon 
the licence certain words purporting, & then being 
mtended by dett., to give a character of pltt., 
as an unfit & improper person to act as a driver 
of hachney carriages, that is to say,’’ ete., ete. ; 
by reason whereof the Jicenee became defaced & 
wholly useless to pltf.. & pltf. was thereby hindered 
& prevented from obtaining employment as a 
driver, ete. :—Held : the action was maintamable, 
case was the proper form, & the declaration was 
sufficient.— TutreLn v. Enis (1845), 2 6. B. 295; 
15. J.C. P2183; 6 L.'T. 0.8. 1283; 9 Jur. 1013; 
185 4. R. O58. 
Annotution :-—Apld. Norris v. Birch, [1895] 1 Q. B. 639. 

70. Reasons for discharge.} — The 
employer of a conductor of a metropolitan stage 
carriage 1s not justified in indorsing upon such 
conductor’s licence, which has been deposited with 
him pursuant to London Hackney Carriage Act, 
18413 (c. 86), s. 8, the reason for which he discharges 








PART IV. SECT. 2, SUB-SECT. 2. 

©. Regulations touching conduct of 
hieenced aouner or Udriver—- Bye-law pro- 
viding for relation of master & servant 
—Presumplion that such relation e rists, | 
~CULUTYTERLUCK v. Curry (1885), 11 
V.L. 1. 810.—AUS, 

f. Distinction betircen vehicles draun by 





anunate & amanimate power—PFalidity 
of distinction J—R. ve Forsmaw (1910), 
15 B,C. R. 322,—CAN. 


g. Application for lence for hackney 
carriage— Consideration of matter trrele- 
vant to application—Form of requimtron 
for lLeence— Whether mandamus will be 

compelling corporation to hear 


STREET AND AERIAL TRAFFIC. 


him from his service. <A declaration stated that 
pltf. had duly obtained a licence to act as a con- 
ductor of metropolitan stage carriages, under 
London Hackney Carriage Act, 1850 (c. 7); that 
deft., a proprictor of a metropolitan stago carriage 
employed him to act as conductor; that pltf., on 
entering on such employment delivered his licence 
to deft. under the provisions of London Hackney 
Carriage Act, 1843 (c. 86), 8. 8, to be retained by 
him whilst pltf. remained in his service; & that 
deft. wrongfully & maliciously wrote in ink on 
the licence before he re-delivered the same to 
pltf. on his quitting such service, the words 
“discharged for being 1s. 4d. short. A. M.” 
to signify that pltf. had been dismissed as being 
dishonest & that, by reason thereof, the licence 
became defaced, damaged, & useless to pltf., & 
he had been prevented from obtaining employ- 
ment under it :—-Held: the declaration disclosed 
a sufficient cause of action.—RovErs v. Mac- 
NAMARA (1853), J4 GC. B. 27; 20. lL. R. 6695; 23 
i. 0. BP. 15 17 Jur. 1166; 2 W. R. 19; 139 
EK. R. 12. 

Annotation :—Apld. Norris v. Birch, [1895] 1 Q. B. 639. 

71, —-— ~—--.]--To entitle deft. to notice 
of action under a statute, he must honestly intend 
to put the law into motion, & really believe in 
the existence of a state of facts which if they 
existed would have justified him in doing as he 
did. London Hackney Carriage Act, 1848 (c. 86), 
s. 24, enpowers the proprictor of a cab, if he has 
any complaint against is driver, to suninon 
him before a magistrate, who may indorse on his 
licence the nature of the offence ; & ». 47 provides 
that a notice of action shall be given where a party 
is sued for anything done under the authority of 
the Act :—Meld: a cab propmetor who, without 
summoning the driver before a magistrate, defaced 
his hieence by writing on it that he had been dis- 
missed for damagmg his cab & brmaing home no 
money, Was not entitled to a notice of action, 
inasmuch as he could not. have honestly intended 
to put the law in motion, or really beheve that he 
was acting under the authority of the statute.-— 
Hratyiv. Brewrm (1864), 15 ©. B. N.S, 808508 
New Rep. 888; 9 L. IT. 653; 143 Is. R. 1000. 

72, —-~— No evidence of employment.|—- 
BREWER v. WEST METROPOLITAN TRAMWAYS CO., 
Lip, (1888), 4 T. i. R. 268, 1). C. 

73. Conveying imputation against cha- 
racter—-Whether ‘‘ matter of complaint ’’ under 
London Hackney Carriages Act, 1843 (c. 86), 
s. 22.]—The foreman of a cab proprietor, in making 
the entmes required by above Act, 8. 8, inserted 
in the licence one date of entering the proprictor’s 
service & two dates of quitting it, & signed his 
name at the end of the entry. The effect of 
these entrics was found to be to prejudice the 
driver with other cab proprietors, to the know- 
ledge of the foreman who made the entries. 
At the hearing of a summons. against the 
proprietor for defacing the heence, the driver 
called two cab proprietors who said that they 
should refuse to employ a driver producing a 
licence so marked ; but no evidence was given that. 
he had actually asked for employment & been 
refused it ;—-HWeld: the entries were not made in 
compliance with above Act, s. 8, but amounted to 








application J—-TO t DROGHEDA CORPN. 
(1915), 49 1, L. T. 80.~-1R. 


h. Power of Iourd of Police Com- 
misstoners— T'o vnpose licence fees on 
owners & drivers of taricabs,J—le 
Mason THI... TAXICAB & TRANSFER Co., 
Lrp. & OTTAWA Corrpn., ([915), 8 
O.W.N. 59; 33 0. L. TR. 243.—CAN. 
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a defacement of the licence; such defacement 
was a * matter of complaint ” within the meaning 
of s. 22 of that Act, over which a metropolitan 
police magistrate had jurisdiction, & there was 
evidence of loss or damage upon which the 
magistrate could award compensation to the 
driver.——Noruis v. Biren, [1895] 1 Q. B. 639; 64 
a ae ie oo ie ars 491; 43 W. R. 271; 11 

244K. 1725 389 Sol. Jo. 2013 18 Cox, C. C. 123: 
ib 253. bce OL; 18 Cox, U. C. 123; 


SuUB-suCT. 3.-—-IN RESPECT OF VEHICLES. 

; Jor relevant statutory references, sec Part 1V., 
Sect. 2, sub-sect. 1, arle. 

74, Light railway car.J—The carriages used 
on a light railway constructed & worked under the 
powers given by Light Railway Act, 1896 (ec. 48), 
& orders made thereunder are not. “ omnibuses ”’ 
or “hackney carriages”? within Town Police 
Clauses Act, 1847 (c. 89), & Town Police Clauses 
Act, 1889 (¢. 14), & do not, therefore, require to 
be heenced to ply for hire in the streets of a town 
under Town Pohee Clauses Act, 1847 (c. 89), 
B. 37.~- YORKSHULE (WOOLLEN District) ELECTRIC 
PRAMWAYS ». Tats, [1905] 1 K. B. 8963 74 1. 3. 
K. B.172; 02 1. 1. 202; 690. 2.67; 53 W RR. 
3035 211. R168; 49 Sol Joo 1t7 81.G.R. 
189; 20 Cox, (. C, 795, D.C. 

«lnnotation > Refd. Blackpool & Flectwood Tramroad Co. 

w. Phornton U. D.C (1905), 04 L. T. 254, 

75. Tramear.|] — Applts., the Blackpool & 
Fleetsvood Co., were convicted before justices of 
having used a tramecar as a hackney carnage 
without having obtamed from the local authority 
a licence for the carriage to ply for hire, contrary 
to the [local] Act of 1896 :— Held: (1) the powers 
granted to the Board of Trade by virtue of the 
Act of 1896 were not inconsistent with those 
granted to the local authority by virtue of Tratm- 
ways Act, 1870 (ec. 78), s. 48, & Parts II. & ITI. of 
that. Act were incorporated with the Act. of 1896 ; 
(2) the tramecar was a hackney carnage within 
Lown Police Clauses Act, J847 (ce. 89), 8. 38, & 
as there was nothime in Town Police Clauses Act, 
ISSO (ce. 14), 8. 2, which prevented the operation 
of Tramways Act, 1870 (c. 78), s. 48, upon the 
tramcar as a hackney carriage, the penalty pro- 
vided by Town Police Clauses Act, 1817 (c. 49), 
s. 45, for plying for hire without a licence was 
rightly inflicted upon applts. by the justices.~- 
Brackvoon & FLeerwoop TrRAMto«ap Co. v. 
Bainny, [1920] 1 kK. B. 3880; 89 LF. KB. 784; 
122 IT. 2753 SLIPS Ls 17 1. GH. 749, D.C. 

78. Omnibus — Plying for hire within  pre- 
scribed distance..—An oumbus co. ran a motor 
omnibus service between Birmingham & Walsall 
without their vehicles being licenced by the borough 
of Walsall, the lteeneming authority under Town 
Police Clauses Act, 18147 (c. 89), & Town Police 
Clauses Act, 1889 (ec. 14). On an information 
against the co. for unlawfully permilting an omni- 
bus to be used as a hackney carriage standing & 
plying for hire within the boreugh, without having 
a licence, the justices found that the omnibus was 
not used in standing or plying for hire in any street 
within the prescribed distance in the borough of 
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Walsall; but that it was used in standing or plying 
for hire within the prescribed distance, & they 
convicted deft. co.:— Held: the conviction was 
right, & the appeal should be dismissed. 

Since the Town Police Clauses Act. 1889 (c. 
Town Police Clauses Act, 1847 (c. 89), 8. 45, is 
not to be read as limited to the case of a hackney 
carriage which, within sect. 38, is standing or 
plying for Imre in a street. By the later Act 
an ommibus becomes a hackney carnage for any 
of the purposes of the earlier Act, & if it plies for 
hire within the prescribed distance without a 
licence, it is within sect. 45, although it does not 
stand or ply for hire m a strect.--BIRMINGHAM & 
Mipnanp Movrork OMmNinus Co. uv. THOMPSON, 
[1918] 2 K. B. 105; S87 L. JI. K. B. 915; 119 
TT. 140; $27. P. 218; 161. G. RR. 544, 2. 0. 
Annolations -—Folld. Crack v. Holt (1927), 136 I. TT. 81t ; 

Griffin v Grey Coaches (1928), 45 I. L, R. 109. Refd. 

Sales o. Lake, (1922) 1 5. B. 553, 

Motor car licences generally.)-—Sec Pat V., 
Sect. 3, sub-sect. 2, post. 


Sop-seer, 4.—Puyeng ror Jime. 
Tor relevant statutory references, sec Part LY., 
2, sub-sect. 1, ale. 

77. Waiting to take up passengers—-On rall- 
way company’s premises.|—-A carmage whue on the 
premises of a railway co,, under a contract with 
them to await the arrival of their trams, for the 
conveyance of any passenger by railway who 
chooses to hire it, 1s “ plying for Inve? within 
Metropolitan Pubhe Carriage Act, L869 (c. 115), 
s. 4, & is therefore a hackney carnage & must be 
heenced.—CLARKE v. STANFORD (i871), L. R. 6 
Q. B. 357; 40 L. 3. M. CG. 151s 2t L. T. 3893 
35 J. P. 6625 sub non, Reo. Mippuersex JJ., 
CLARKE & GOODE tv. SYANFORD, LU W. R. 846, 
Annotations .- Folld, Allen v. ‘Tunbridge ({871), L. R. 6 

CG PL s8i Distd. Skinner vw. Usher (1872), L. 7 OB 


423." Apld. ir» Kippins, [1897] 1 Q. B. 1. Fold. 
Crack v Holt (1927), 136 b. T. Sll. Refd. Bateson rv. 


Oddy (1874), 30 L. 'T. 7h. 

78. --—— --——.|--A brougham, tle owner of 
which, by agreement with a railway co. attends 
at there station to await the arrival of trains for 
the conveyance of any passenger by the railway 
who chooses to hire it, & whose driver soleits 
passengers, 18 a “‘ hackney carriage plying for hire” 
within Metropolitan Pubhe Carriage UNet, 1860 
(ec. 115), s. 4. ~ALLEN v. TUNBRIDGE (L871), Lb. R. 
6C. P. 48); 40. J. M2, 1u7s 24 3. T. 796 ; 
19 W. TR. 849; sub nom. ALLEN v. TROWBRIDGE, 
35 J. P. 695. 
utrnotations -—Consd. Sales v Lake, [1922] 1K. B. 

Apld. Armstrong v. Ogle, duo} 2K. B. 458, 

79. —-- —-~.|--O. had a eab standing in a 
railway station within the limits ready for hire, 
& without a heence:—fleld : O. was plying for hire, 
though standing in a railway station or private yard. 

A hackney carriage is one which 1s offered for 
public lure to anyone who chooses to engage it, 
though it stands for that purpose ina private yard. 
It is not necessary that it should be exposed for 
hire in the pubhe streets.—BATESON uv. ODDY 
(1874). 43 L. J. M. (181; 380 4. T. 7125 38 
J.P. 598; 22 W. RR. 703. 

Annolition --- Reid. Sues v. Lake, [1922] 1 K. B. 553, 


653, 





Locan FUND OVERSEER wv. PAKKIRI- 


PART IV. SECT. 2, SUB-SECT. 3. 
k. Carts used for hare.J—-R. v. Boyp 
(1889), 18 O. kk 485.-- CAN 


PART IV. SECT. 2, SUB-SECT. 4, 

lL What is pliyayny for hire.jJ— The 
essential clement in plying for hire, 
is the holding out of a vebicle as one 
into which any member of the public 


may enter to be carried over pny of 
the distances included in its ordinury 
course. MONTGOMERY t. Park, [1926] 
V.L. R534; 48 A. LT. 96.--AUS. 


m, .}— Ordinarily the plying 
of wo motor vehicle for hue means the 
act of waiting for soliciting custom & 
that the act is cou leted as soon 8&8 
any person hires it, —MAYAVARAM 





HAMIL THEVAN (1927), I. L. R, 51 Mad. 
527,—IND. 

n, -——- Laahility of driver.|— ANAN- 
pTaArOR Dinrericr BOARD PRESIDENT vo. 
JgsmMain Sirams (1927), 1. L. R. 51 Mad. 
512.--IND. 

o. Horsea kent “ for hire.’"\—Muni- 
clpal Act, 1883, 6. 510, authorises the 
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80. -|—Applt., ©C., was a  job- 
mastcr, & rented from a railway co. a portion of 
an office at a station of the co. in the Metropolis. 
He also paid 9s. a week for the exclusive use of a 
strip of ground inside the station, opposite another 
strip, also inside the station, where certain hackney 
& private carriages were allowed to wait for 
passengers arriving by rail. On the portion 
exclusively used by him, ©. kept landaus & 
broughams ready horsed for the convenience of 
travellers who might wish for vehicles of a superior 
class. The driver, who was the other applt., had 
orders not to solicit custom, but to direct any 
person who wished to hire him to the office, where 
a ticket was obtained, filled up with the name 
of the hirer, the date, etc. No licence having 
been obtained by applts., a summons was taken 
out under Metropohtan Public Carriage Act, 1869 
(c. 115), ayainst (., as the owner of an unlicenced 
hackney carriage plying for hire, & against L., 
as the driver of the same :—eld: defts. were 
properly convicted.—FoInerr v. CLARK (1877), 
41 J. P. 359. 

Sa a :—Consd. Griffin v. Grey Coaches (1928), 45 


. L. RR. 109. Refd. Greyhound Motors v. Lambert, 
(1928) 1 K. B. 322. 

















81. In private yard.]—Barreson v. Ovpy, 
No. 79, arte. 
82. —-— |—Resp., who was the owncr 


of a motor omnibus for which he had no licence to 
ply for hire within a certam area, permitted the 
omnibus to be used in conveying passengers for 
reward between a private yard within the area & 
places outside the area. The oceupicr of the 
yard was a jobmaster who gave resp. permission 
to use the yard in return for payment. By resp.’s 
instructions the driver of the ommibus did not 
invite or seek for passengers while it was passing 
alony the streets of the area in question. Resp. 
was summoned under Town Police Clauses Acts, 
1817 (c. $V), s. 45, & 1889 (c. 14), 5. 3, for per- 
initting the ommbus to be used as an omnibus 
plying for hire within the prescribed distance 
without a licence. 

The magistrate dismissed the summons on the 
ground that, as passengers were taken up only 
in the private yard & not in the streets, there had 
been no plying for hire within the prescribed 
distance :—Held; under the above provisions an 
omnibus was required to have a heence when 
plying for hire anywhere within the prescribed 
distance, whether in a public strect or not, & the 
case inust be remitted to the magistrate with a 
direction to convicl.—CRAcK v. Hors (1927), 186 
L. 7. 511; 91 J.P. 363 48 T. L. R. 281; 25 
L. G. R. 1143; 28 Cox, GC. G. 319, D. Cy 
Annotation :— Folld. Griffin v. Grey Coaches (1928), 45 

T. L. R. 109 





83. Omnibus starting outside district-—Taking 
up passengers within district.J}—DewrHoursr vw. 
eee (1803), 9 1. L. K. 4943 57 J. P. Jo. 378, 

CC, 

84. ——-- No fare charged within district.} 
——An omnibus, which was not licenced to ply for 
hire within the urban district of M. W. was run 
to & from $8. road & W. in the City of L. & M. W. 
its starting place within that urban district: being 
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the highway near the E. Hotel at M. W. The 
omnibus sometimes stood & waited on the high- 
way near the EK. Hotel & sometimes commenced 
the return journey towards L. immediately, & 
where it so stood & waited passengers entered the 
carriage for the purpose of the journey towards 
lL. Signs outside the omnibus indicated the 
destination thereof, & intending passengers, on 
inquiry, were informed of its destination. Three- 
pence was charged from 8. road or W. to M. W. 
& twopence from the boundary between the urban 
district of M. W. & L. to S. road or W. No charge 
was made from M. W. to the boundary or to any 
point within the urban district:—Held: there 
was evidence that the omnibus was standing & 
plying for hire within the urban district of M. W.— 
R. v. FLETCHER, La p. ANSONLA (1908), 98 L. T. 
740; 72.7. P. 249; 6 L. G. R. 583; 21 Cox, C.C. 
578, T). C. 
un cialion :-—Consd. Armstrong v. Ogle, [19296] 2 K. B. 
85. Passengers having return 
tickets —Return journey by omnibus belonging to 
different proprietor.|—Applt. was the driver of an 
omnibus, which was not lheenced to ply for hire 
within the borough of Gateshead. While the 
omnibus was standing within that borough three 
passengers entered it with return tickets issued to 
them at Chester-le-Strect entithng them to travel 
from Chester-le-Strect to Newcastle-upon-Tyne 
& back cither on the day of issue or at any future 
time. he tickets entitled the holders to leave 
or to join the omnibus at. any pomt on its journey. 
The owner of the oninibus was a member of an 
assocn., of ommibus proprictors whose vehicles 
ran regularly & frequently between Chester-le- 
Street & Newcastle-upon-Tyne. ‘The return tickets 
were available for return by any omnibus belonging 
to a member of the assocn., & not mercly by one 
belonging to that member by whom the ticket was 
originally issued. Separate fares were charged 
for each passenger, & the assocn, made their 
own arrangements & adjustments to ensure that 
each member reeeived the carnings of his own 
vehicles :—Weld : inastnauch as the omnibus was 
being used in Gateshead for the collection & recep- 
tion of passengers out of the large unknown & 
indeterminate class of persons who possessed 
return tickets it was plving for hire within the 
prescribed lmits of the borough of Gateshead, & 
therefore applt. was properly convicted of an 
offence under Town Police Clauses Act, 1S47 
(c. 89), 8. 45.—ARMSTRONG v. OGLE, [1926] 2 kK. TB. 
438; 95 L. J. K. B. 908, 1357. T. 1183; 80.7. P. 
M6; 427. L. R. 6538; 21 1. G. RR. 398; 28 Cox, 
C.C. 253, D.C. 
a eee Leunard v. Western Services, [1927] 1 


86. Return journey by omnibus 
belonging to same proprietor.]|—Resps., a limited 
co., were the proprictors of motor omnibuses by 
which they conducted a regular daily service 
between two districts through several inter- 
mediate districts, the omnibuses being licenced 
to ply for hire in all these districts except one of 
the intermediate districts. Applt. entered one 
of the omnibuses in a terminal district & took a 
return ticket for a place within the district for 

















licensing of owners of livery stables 
& of horses, ctc., for hire. A bye-luw 
passcd thereunder required every 
person owning or keeping a_ livery 
stable or letting out horses, etec., for 
hire to pay a licence fee. Deft. was 
convicted under this by-law, for that 
he did keep horses, ete., for hire ” 
without having paid the licence fee :— 
Held ; the conviction was in conformity 


with both statute & bye-law.—R. v. 
SWALWELL (1886), 12 O. R.391.--CAN. 

p. Restrictions as to soluciting 
passengers \—A person licensed to keep 
a livery stable at a particular locality 
under a bye-law made by the board of 
pallies comrs. for a city, pursuant to 

unicipal Act, 8. 436, but not having 
a cab license, for which under a separate 
bye-law other & larger fees were pay- 


whle, is not at Hberty to stand with his 
cabs & solicit passengers at places, 
though owned by him, other than at 
the place montioned jn hts Heence.— 
R. v. GURR (1892), 21 O. R. 499.—OAN. 

q. Vehicles waiting for hire-—Sland- 
ing in. atreets---lnyagement hotel 
company for nominal consideration. ]— 
An hotel co. engaged three vehicles 
from a liveryman to keep standing at 
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which the omnibuses were not licenced, the ticket: 
being available for return by any of the omnibuses. 
On arrival within the latter district, applt. left 
that omnibus, & shortly afterwards she was there 
received as a passenger in anothor of the omnibuses, 
by which she was conveyed back to the district 
from which she had come:—Held: the latter 
omnibus was not, by reason of applt. having been 
received therein as a passenger for the return 
Journey, ‘plying for hire’? within Town Police 
Clauses Acts 1847 (c 89) & 1889 (c. 14).— LEONARD 
v. WESTERN SERVICES, Lrp., [1927] 1 K. B. 702 ; 
96 L. J. K. B. 213; 136 L. T. 308; 91 J.P. 18; 
43 T. L. R131; 25 L. G. R. 55; 28 Cox, C. C. 
294, D. OC. 

snnolion cri ae Griffin v. Grey Coaches (1928), 45 

87. No fare charged---Voluntary contributions 
invited.|—Towns Police Clauses Act, 1847 (c. 89), 
s. 45, incorporated in the Public Health Act, 
1875 (c. 55), provides that if the proprietor of any 
carriage permits the same to be used as a hackney 
carriage plying for hire within a prescribed dis- 
tance without obtaining a licence he shall be liable 
to a penalty. By Towns Police Clauses Act of 
1889 (c. 14), 8. 4 “* hackney carriage ”’ 1s to include 
an omnibus. 

Two ordinary omnibuses were run in the follow- 
ing way: It was intimated by several notices 
upon the omnibuses that the omnibuses were placed 
at the disposal of the public free of charge, & 
also notices stating that voluntary contributions 
to support the omnibuscs would he welcomed. 
There was a conductor on each of the omnibuses 
to supply change. Many persons using the 
ommibuses placed inoney im the boxes, but some 
did not. 

The magistrates upon an information laid before 
them, held that this was not a “ plying for hire ” 
withm the meaning of the statute under which 
the proccedmgs were taken :—Held: this was an 
attempt to evade the statute, there was a ‘ plying 
fov lure’? within the meaning of the statute, & 
the case must be remitted to the magistrates to 
rchear & convict.—- Cocks v. MAYNER (1803), 70 
oT. 408; 58 J.P. 101; IOV, E.R, 1883 388 
Sol. Jo. 100; 17 Cox, (. C. 745; 10 R. 467, 1). ©. 

88. Within district-- Omnibus starting 
outside district.;—R. or. Piuorcner, be p. ANSONIA, 
No. 84, aarle. 

89. Vehicle starting from private premises— 
Passengers going to vehicle.|—Appll. was a 
cab proprictor ownmnge licenced & unheenced 
carriages. On June 17, 1899, he drove a landau, 
licenced as a hackney cariiage, to a cabstand 
opposite the pier at) Larwich. A party of nine 
people wished to drive together, but there was no 
hackney carriage standing there licenced to carry 
inore than tive. Applt. mformed them he had a 
waggonette at his stables which would hold them 
all. The party went to his stubles & there got 
into an unlicenced waggonette & were driven out 
by applt.:—Held: there was no plying for hire 
with the waggonette by appli. within the Act.— 
VAVILL v. Amos (1900), 61 J. P. 309; 16 T. L. RR. 


166, D.C. 
Annotations :—Apld. Sales v. Lake, [1922] 1 K. B. 543. 
Consd. Griffin vr. Grey Coaches (1928), 45 T. L. Th. 109. 

90. Tickets previously obtained —Pas- 


sengers with tickets taken up en route.) — 























their doors constantly ready for 
immediate use by guests of the hotel, 
the hotel co. paying one cent per.hour 
from timo of attenance until dismissed 
or engaged for use bv a guest ; the hotel 
becoming responsible for the payment 
by the guests of the fees charged for 


did not 


such service .— l/l: 
com init 

municipal bye-law which 
that no cab should stand upon any 
street while waiting for hire or engage- 
incnut, by keeping these vehicles waiting 
ou the street for the use of the guests 
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Resps. advertised charabanc excursions to 
Brighton. Passengers purchased tickets before 
the tune of departure at the offices of resps.’ 
agents, & arranged at the same time where they 
were to be picked up. After the number of 
passengers was ascertained resps. hired a chara- 
banc, the driver of which proceeded to pick up 
the passengers holding tickets at {he places, being 
publ streets, previously arranged as above. Lie 
was not authorised to & did not pick up any other 
persons en route :-—Jleld: the charabane was not 
plying for hire within para. 17 (2) of the Order 
(Statutory Rules & Orders (1Q17—-No. 426)), 
dated May 1, applying the provisions of s. 7 
of Mctropohtan Public Carnare Act, 1869 (c. 115), 
which cnacts that if an unlicenced stage carriage 
“phes for hire” there shall be a penalty.— 
SALES v7. LAKE, [1922] 1 K. 2B. 553; 911. J. K. B. 
5635 126 L.T. 686; $65. P.80; 38'T. L. BR. 336 ; 
Hees Jo. 453; 20 L. G. R. 250; 27 Cox, C. C. 
40; DG, 


Annotations —Distd. Armstrong v. Ogle, [1926}) 2 K. kh. 
$38. Folld. Leonard e. Western Set viees, [L927] 1K. 2B. 


702) Distd. Grevhound Motors v¢ Lambert, [1928] 1 
ita 322; Gritin v. Grey Couches (1928), 45 UL. RR. 
91. —— Tickets not necessarily issued 





before commencement of journey.| -——.\ motor 
coach which belonged to applts. & carried passengers 
between London & Bristol, but was not licenced to 
ply for Jure in the Metropohtan Police District, 
picked up, at certain pomts within the Metro- 
pohtan Police District, passengers who, before the 
arrival of the coach at those pomts, but after its 
departure from the place where it began its journey, 
had obtained tickets entitling them to travel to 


destinations outside the Metropoltan Police 
District. Applts. had exhibited posters im which 


if was stated that passengers entering a coach 
in London must obtain tickets at least ten minutes 
before the arrival of the coach at the booking office : 
-~Held : as applts. clearly had contemplated that 
the coach nnught start on its journey with vacant 
seats all or some of which might be filled within 
the Metropohtan Police District by persons who 
had not taken tickets before its departure on its 
journey, if was plying for hire within the Metro- 
pohtan Police District withm Metropolitan Public 
Carriave Act, 1869 (c, 115), 8. 7, which miposed a 
penalty on the owner of an unlicenced stage carriage 
which plies for hire. 

Applts. solicited passengers partly by the posters, 
which contained time-tables & fares, as well as the 
notice referred to, & partly by the fact that their 
coaches were seen to pass along the route every day 
at fixed times.—-GrEvVHOUND Motors, Lp. v. 
LAMBERT, [1928] LK. B. 322; 07 LJ. KR. B. 122, 
198 L. TP. 260; 915. 2P.198; 44 T2895 71 
Sol. Jo. 881; 25 L. G. R. 547; 28 Cox, C, C. 469, 
D.C, 

Annotation: ~Refd. Griffin v. Grey Coaches (1928), 45 

T. L. RK. 109, 


92. ——-- Within area for which no licence 
held.]—Resps., Grey Cvaches, Litd., were owners 
of motor charabanes plying at regular hours 
between London & Brighton but not licenced to 
ply for hire within the prescribed distance of the 
county borough of Brighton, & resp. A. was the 
diiver of one of the charabancs. Placards were 
exhibited at an office in West street, Brighton, 


under the above ngreement.—It. v. 
Marner (1905), 6 O. W. RR. 247; 10 
O. L, ft. 102.—-CAN. 

yr. Lotering tn public street con- 
trary to ae }—Morpuy v. NEILSON 
(1901), 3 F. (Ct. of Sess.) 77.—SCOT. 

t. Itegulation of omnibus traffic -— 


ihe liveryman 
a breach of a 
provided 
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Sect. 2.—Licences: Sub-sects. 4 & 5, A. & B.| 


within the prescribed distance, advertising the 
times of departure of the charabancs. Tickets 
could be purchased at the office up to ten minutes 
before the advertised time, but not afterwards. 
At 8.45 a.m. on Apr. 10, 1928, there being then no 
charabanc of resp. co. in the garage adjoining the 
office two police-sergeants purchased return tickets 
to London. At 9.10 a.m. a charabane was driven 
by resp. A. into the yard of the garage & was 
entered by the police officers & nineteen other 
passengers, all of whom had previously taken 
tickets at the office. No tickets were issued on 
the charabanc, which proceeded to London :— 
Held: the co. had permitted the charabanc to be 
used for ‘‘ plying for hire ”’ & the driver had ‘‘ plied 
for hire’ with the charabane.—GRIFFIN v. GREY 
COACHES, LTp. (1928), 45 T. L. R. 109; 72 Sol. 
Jo. 861; 92 J.P. Jo. 799, D.C. 

93. Meaning of ‘‘street ’—- Place to which public 
have right of passage.|—In adistrict to wluch Local 
Government Act, 1858 (c. 98), applied, a piece of 
ground adjoining a railway station, & belonging 
to the co., metalled & separated from the high- 
way only by a gutter, was used as an approach 
to the railway station. Private carriages were 
allowed to stand there, but no hackney or public 
carriages, except those of applt.; applt., by 
agreement with the co., having the sole right of 
standing carriages there for the purpose of plying 
for hire. Applt. having been convicted in a 
penalty for alowing lus carriage to ply there for 
hire without a licence :--Held: the place was not 
a “street”? within Towns Police Clauses Act, 
1847 (c. 89), 8. 3, for the places included by that 
sect. in the word “ street’? were places over which 
the public had a 1ight of passage; & the con- 
viction was therefore wrong.—CURTIS v. HMBERY 
(1872), L. R. 7 Exch. 369; 42 1. J.M.C. 39; 21 
W. R. 143. 
aganor :~ Consd. Jones +. Short (1900), 69 L. J. Q. B. 

dod. 


$4. --—— Private property of railway company.| 
~~ A railway co. provided a cabstand upon a piece 
of ground which was their private property 
subject to a public right of tootway along it, & 
Which was metalled & paved Itke an ordinary 
street & formed the side approach to one of their 
stations :—J/eld: the piece of ground was _ not 
a“ street ° within Towns Police Clauses Act, 1847 
(c. 89), s. 33 the driver of a carriage for which 
a licence under the Act had not been obtained, 
by standing for hire upon the cabstand, which 
was within the prescribed distance in a borough, 
committed no offence under the latter part of 
pect. 45 of the Act.--JoNnEs v. Suory (19 0), 69 
I. J. Q. B. 4738; 82 L. T. 197; 64 5. P. 247; 48 
W. RR. 251; 44 Sol. Jo. 211; 19 Cox, C. C. 472, 
D.C, 

Plying off stand.]—Sce Nos. 136-140, post. 


SUB-SECT. 5.— GRANT AND SUSPENSION OF 
LICENCE. 
A. Outside the Metropolis. 

For relevant statutory references, see Part LV., 
Sect. 2, sub-sect. 1, arte. 

95. Discretion of licencing authority—Exercise 
must be just & reasonable.|—R. v. BLACKPOOL 
Corpnr, (1899), Zaomes, Dec. 7. 


.lnnotation :—Refd. R. ce. Brighton Corpn., Me p. Tiling 
(1916), 114 L. PT. 800. 


Maynratratea empowered to frame time- 
tables—Validity of tumetables assigning 


special hours & days lo different owners 
of omnibuses.}-—- PENROSE v. BRUCE, 


STREET AND AERIAL ‘l'RAFFIC. 


96. -.|—Mandamus directed to issuc 
to the district council to hear & determine applica- 
tions for licences for hackney carriages, the ct. 
coming to the conclusion that the district council 
had in refusing certain licences exercised no 
discretion in the matter, but had acted in accord- 
ance with the terms of an agreement, then can- 
celled, only to grant licences to two hackney 
carriage proprictors & their drivers.—lt. v. BARRY 


Districr Councin, La p. Jones (1900), 16 
Vda. 565, D.C, 
97, ---—-- ——-.]—On an application by a co. 


to a town council for licences to run a service of 
omnibuses, & for charabancs, the council refused 
the former on the ground that they had already 
licenced an existing co. & that, having taken the 
opinion of the chief constable, they were satisfied 
that on account of the narrowness of their streets 
there would be danger & inconvenience to the 
public if licences were granted to a competing co. 
The watch committee of the council recommended 
that of eight charabane licences, which they 
thought desirable, four should be granted to applts. 
The council, howevez, refused the application for 
the charabanc licences, & granted the eight licences 
to the existing co. A rule having been obtained 
for w mandamus, directed to the council, requiring 
thein to hear & determine the application accord- 
ing to law upon the ground that the council had 
not properly exercised its discretion under Town 
Police Clauses Act, 1847 (c. 89) :—Held: as to the 
omnibus licences that there being nothing in the 
evidence to show that the council had not exercised 
aw judicial discretion, the rule must be discharged ; 
but as to the charabane heences, the evidence 
showed that the council had been influenced by 
extra judicial & extraneous considcratious which 
had no bearing upon the application, or by reasons 
not appearing at all, & the rule must be iuade 
absolute.—R. v. BRIGHTON CORPN., Kae py. THOMAS 
Ting, Lrp. (1916), 85 L. J. K. B. 1552; 114 
lL. T. S00; 805. P. 219; 382 T. I. R. 239; 14 
L. G. R. 7768, D.C. 

Annotation -—Apld. R. ve Farnborough U. C., Ex yp. Alder- 

shot District Traction Co., [1920] 1 KK. BB. 234, 

98. What may be considered—tTraffic 
conditions.|-—R. v. Briguron Corpn., uy op. 
THOMAS TILLING, Lrp., No. 97, ante. 

99. ——.J—By Roads Act, 1920 
(c. 72), s. 14 (3), 6’ Where, upon application for a 
licence to ply for hire with an omnibus, the 
heencing authority cither refuses to grant a hceence 
or grants a licence subject to conditions, in either 
case appct. shall have a right of appeal to the 
Minister of Transport from the decision of the 
heencing authonty, & the Minister shall have 
power to make such order thereon as he thinks 
lit, & such order shall be binding upon the licencing 
authority. An order made by the Minister under 
this sub-sect. shall be final & not subject to appeal 
to any ct., & shall, on the application of 
the Minister, be enforceable by writ of man- 
dans... .”’ 

An omnibus co., desiring to extend to the centre 
of a city a service which they were running from 
another town to the tramway terminus in the city, 
applied to the city licencing authority, which was 
itself the owner of the tramways, for licences 
for 100 omnibuses. The licencing authority 
refused the licences on the ground of the congestion 
of traffic in the centre of the city & the fact that 
over part of the proposed route there was no space 
for an omnibus to pass between the outside tram- 








W927) &. C. WJ.) TY, (L927) 8. LL. T. 


§81.—-SCOT 
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way rail & the kerb, but did not suggest that com- 
petition with their tramways was a ground for 
refusing the licences. The co. appealed to tho 
Minister of Transport, & he made an order that the 
licencing authority should issue eighteen licences 
on an undertaking by the co. to carry only through 
traffic & not to interfere with the tramways. The 
licencing authority refused to comply with the 
order, & the Minister obtained a rule nisi for a 
mandamus :-~Held : though the sub-sect. meant, 
not that a mundamnus should issue as of course, 
but only that in a proper case it might be granted, 
yet, as it would be open tu the licencing authority 
& to the Minister to refuse the renewal of the 
licence, if there should be a breach of the under- 
taking, the rule must be made absolute.—Rk. v. 
BRADFORD CoRPN., Ee p. MINISTER OF TRANSPORT 
(1926), 135 L. T. 227; 905. P. 140; 427. L. RB. 
524; 241. G. R. 373, D.C. 

100. — Fares to be charged.|— By 
‘Town Police Clauses Act, 1847 (c. $9), 3. 37, the 
local authority has power to licence hackney 
carriages to ply for hire within the preseribed 
distance; & by Town Police Clauses Act, 1847 
(c. 89), s. 68, the local authority has power to make 
byc-laws fixing the rates or fares to be paid for 
hackney carriages. 

By own Police Clauses Act, 1889 (c. 14), 8. 4, 
various sects. of Town Police Clauses Act, 1817 
(c. 89), with regard to the licencing of hackney 
carriages are made to apply to the licencing of 
ouimibuses 5 Town Police Clauses Act, [847 (c. 89), 
8. OS, giving power 10 fix rates or fares 1s. however, 
not incorporated. Under Town Police Clauses Act, 
1859 (c¢. 11), s. 6, the local authority has power to 
make a bye-law to provide for the exhibition on 
some conspicuous part of every omnibus of a 
statement in legible letters & figures of the fares 
to be demanded & received from the persons using 
or carried for hire in such omnibus :—Held: a 
local authonty im considering an application 
for licences for omnibuses to ply for lire im its 
district as not entitled to take into consideration 
the fares charged by the proprictors of the 
omnibuses, & therefore is not entitled to refuse 
to grant the lheences on the ground that the fares 
charged are excessive.-- Rev. FARNBOROUGIL 
URBAN Councin, Le op. ALDERSHOT JUISTRICT 
TRACTION Co., [1920] 1 WK. BB. 284; 801. 0. K. B. 











2584; 122 I. 1. 283; 83 5. P. 290; 36 T. dL. R. 
223; 171. G. R. 728, D.C. 


Annotation ---Expld. & Distd. Rt. cv. Transport Minister, 
iix p. H.C. Motor Works, (§927] 2 IK. B. 401. 


101. — ~J-——A co. ran omnibuses 
along a route from the centre of a city to a place 
outside of it. The corpn. of the city ran tram- 
ways along a portion of the route within the 
city. The corpn. refused to licence the omnihuscs 
unless the co, would give an undertaking to charge 
upon the common portion of the routes a fare 
higher than the tramway fare. The co. appealed 
under the Roads Act, 1920 (c. 72), s. 14 (3), to the 
Minister of Transport, who made an order in effect 
affirming the decision of the corpn. on the same 
grounds—namely, that it was in the public interest 
that. the undertaking should be given, inasmuch as 
it would prevent the long distance passengers by 
the omnibuses from being excluded therefrom by 
{he short distance passengers who were sufficiently 
provided for by the corpn. trainway, & would also 
prevent the revenue of that tramway from being 
unnecessarily diminished. On rules nist for a 
certiorari to bring up the order of the Minister, 
& for a mandamus to him to determine the appeal 
in accordance with the law, on the ground that he 
had considered extrancous matter, namely, the 
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fares to be charged by the co.:—Held: the 
Minister, having dealt with the fares for the pur- 
pose of attaining an object of public interest 
appropriate to his jurisdiction, had not considered 
extraneous matter, & the rules should be dis- 
charged.—R. v. MINisten oF TRANSPORT, Ex -:. 
H. C. Moron Works, [1927] 2 K. B. 401; 96 
L. J. K. B. 688; 187 L. 1. 451; 915. P. 83; 43 
YT. 1. R. 4323 25 1. G. R. 210. 

102. Enforcement --Mandamus.]-—-R. v. BLacK- 
POOL CORPN. (1899), Times, Dec. 7. 


Annotation -~ Refd. R. v. Brighton Corpu., Ex p. Tilling 
(1946), 114 1. T. 800 











103. —— J—R. v. Barry Districr 
CounciL, Ha p. JONES, No. 96, ante. 
104. JR. 2 Brieanron Conrpn., 


Be p. THOMAS Tu.tina, Lrp., No. 97, ante. 

105. ——-,.|—R.v. MINISTER OF TRANSPORT, 
iy p. W. C. Moror Wonks, No. 101, ante. 

106. To enforce order of Minister of 
Transport.|}—l. v. Braprorp Corpn., Kap. 
MINISTER OF TRANSPORT, No. 9Y, ante. 











B. Wathin the Aletropolia. 


For relevant statutory references, see Sect. 2, 
sub-sect. 1, ante. 

107. Powers of Commissioners of Metropolitan 
Police—Exercise of power discretionary—-To grant 
licence—Extent of discretion.] —Under the regula- 
tions dated Dec. 30, 1907, made by the Secretary 
ef State im pursuance of Metropolitan Public 
Carnage Act, 1869 (c. 115), ss. 6, 11, the Comr. of 
the Metropolitan Police has a discretion in regard 
to the granting of a licence for a cab or a state 
carnage. This discretion is not linuted to the 
excepted cases set out in clauses (a) & (b) of regu- 
lation 1, but is a gencral discretion in regard to 
all appheations.—h. v. Mirroro.iran POLICE 
Comn., Hap. PEARCE (1910), 80 L. J. K. B. 223 ; 
1041. RP. 135; 75 J. PL 85. 

Annotations :-—Folld. BR. v. Metropohs Police Comr, Ez 7. 
Humphreys, Lt. v. Metropolis Police Comr., rp. Randall 
(1911), 75 J. P. tt.) Overd. RR. v. Metropolitan Police 
Comips,, dec pp Holloway, (1911) 2 18. B. 1131, 

108. —-— ~---—- —--~ ——-.]—The discretion of 
the Comr. of the Metropohtan Police in regard to the 
granting of licences for cabs or stage carriages 
under the regulataons made by the Seeretary of 
State in pursuance of Metropolitan Public Carriage 
Act, 1869 (c. 115), ss. 6, 11, is not a general dis- 
erection to grant or refuse all applcations. It 
1s limited to the exceptions contained in clauses (a) 
& (6) of regulation 1 of the Order of the Secretary 
of State dated Dec. 30, 1907.—R. v. METROPOLITAN 
Pontce Comr., Hae p. WoLntoway, [1911] 2 K. B. 





W8L; SIL. J. Ww. 2B. 205; 105 L. T. 58323 7b 
J. P. 490; 27 T. L. R. 578; 55 Sol. Jo. 773, 
C. A. 

109. —- - —~—~— -——~ Cab held under hire pur- 


chase agreement.]—In dealing with applications 
for proprietors’ licences for motor cabs, the Comr. 
of Police of the Metropolis 1s not entitled to lay 
down & act upon a general rule that he will not 
grant such a licence where appct. holds his cab 
upon a hire-purchase agreement.—R. v. Maerro- 
rpouls Ponce Comn., Hr p. HUMPHREYS, R. v. 
Metrropours Ponick Comr., Ka p. RANDAL, 
(1911), 75 J. P. 486; 27 T. L. R. 505; 55 Sol. 
Jo, 726. 

Annotation :~ Consd. Tt. «. Metropolitan Police Comr., Ex p. 

Holloway, (1911) 2 K. B. 113). 

110. - —-—~ To renew licence—Renewal sus- 
pended on ground of misconduct.]|—The Comrs. of 
Metropolitan Police have power under 6 & 7 Vict. 
c. 86, to suspend the issuing of renewals of licences 
to omnibus drivers & conductors for a period for 
misconduct during the preceding year.—Fz p- 
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Sect. 2.—Licences: Sub-sect. 5, B. Sects. 8 & 4: 
Sub-sect. 1.] 


Mircuam (1864), 6 B. & S, 585; 33 L. J. Q. B. 
325; 10 Jur. N. S. 1254; 12 W. BR. 983; 122 
i. R. 949 ; sub nom. R. v. METROPOLITAN POLICE 
Comns., 10 L. T. 573; 28 J. P. 438. 

111. Whether entry In register conclusive as to 
ownership.]}——A licence for a taxicab was applied 
for & issued to deft. as the managing director of 
a limited co., & his name & address were entered 
in the register of licences of hackney cariiages, 
kept at Scotland Yard, under the headings ‘‘ Name 
of Proprietor’ & “ Address’’ with the addition 
of the words “‘ Managing Director’? & the name 
& address ofthe co. PItf., a member of the public, 
was injured by, as he alleged, the negligent driving 
of the cab, & he brought an action against deft. 
to recover damages. At the trial pltf. put in a 
certifled copy of the entry in the register for the 
purpose of proving that deft. bemeg registered as 
the proprietor of the cab, was liable fur the acts 
of the driver. Deft. tendered evidence to show 
that he was not the owner or part owner of the 
cab, & was therefore not bable. he judge 
rejected the evidence upon the ground that the 
entry in the register was conclusive as to the 
liability of deft. as proprictor for the acts of the 
driver :—Held: the register was not conclusive 
& the evidence was wrongly rejected.— KEMP v. 
KLisHa, [1918] 1 K. B. 228; 87 L. J. K. B. 428; 
118 L. LT. 246; 82 J.P. 81; 62 Sol. Jo. 174; 16 
Ie Ge V1, CUA. 


Suct. 3.—PASSENGERS. 

See Railway Passenger Duty Act, 1842 (c. 79), 
8. 15; Town Police Clauses Act, 1847 (c. 89), 
6s. 51-538, 683; Town Polce Clauses Act, 1889 
(c. 115), s. 6; London Hackney Carmage Act, 
1831 (c. 22), s. 85; London Hackney Carriage 
Act, 1853 (c. 33), 8. 173 &, generally, CARRIERS, 
Vol. VILI., pp. 70-150; Tramways & Liqgur 
RAILWAYS. 

112. Number of passengers—Meaning of stage 
carrlagce—Tramear.|—.\ tramway car, as used 
under the Metropolitan Street Tramways Acts, 
1869 (c. xetv.) & 1870 (c. clxxiis.), is a stage carnage 
within the meaning of Hackney & Stage Carriaze 
Acts, & a penalty 1s incurred by the conductor 
for allowing a greater nuinber of passengers to be 
carried than are allowed by the regulations within 
Railway Passenger Duty Act, 1442 (c. 79), 5. 15. 
The conductor of a tramway car who allows 
persons beside himself to ride in the end of the 
car, between the covered compartment & the 
extreme end, is liable to a penalty under London 
dYackney Carriages Act (c. 86), s. 33, such being 
“the place provided for the conductor ”’ within 
the meaning of that cnactment.—ObrELL v. ME 
(1872), 36 J. P. 102. 

113. —— .|—By Stage Carriages Act, 
1832 (c. 120), s. 5, the term “ stage carriage ”’ shall 
not be deemed to extend to or include any carriage 
used or employed wholly upon any railway :— 
Held; this means a railway in the ordinary sense 
of the term, & a tramear is not excluded from the 
definition of stage carriage.—BRIAN v. AYLWARD 
(1902), 18 T. 1. R. 371, D. O. 

114, -|— Resp. was summoned 
under Railway Passenger Duty Act, 1842 (c. 79), 
8. 15, for unlawfully conveying in, upon, or about 

















PART IV. SECT. 3. 
u. Number of pussengers—lTiability 
for overcrowding omnibus.}—MOFFATY 


N. I. 218.—IR. 


v. Srxx County Morors, Lrp., [1927] 


B.——- ~ ——.]—LAWSON v. 
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a tramcar, of which he was conductor, a number 
of passengers in excess of the number which the 
car was licenced to carry. The car was licenced 
to carry thirty passengers in the lower compart- 
ment & forty-four in the upper compartment. 
On the occasion complained of the number of 
passengers in the upper compartment was forty- 
eight. Both the upper & the lower compartments 
were covered in. It was admitted that the day 
in respect of which resp. was summoned was a 
special occasion within London County Council 
(Tramways & Improvements) Act, 1913 (c. cii), 
8s. 27. The magistrate held that the word “ in- 
side’ in that sect. referred both to the lower & 
upper compartments of a tramcar & accordingly 
dismissed the summons :—Hcld: the magistrate 
was wrong & the case must be remitted to him 
with directions to convict. The upper compart- 
ment was no doubt part of the inside of the tram- 
car so far as related to protection from the weather, 
but reading the Acts of 1842 & 1913 together it 
was necessary to treat the inside of a tramcar 
as correlative with the lower compartment & the 
outside as correlative with the upper portion. 
The fact that s. 27 of the Act of 1913 referred to 
the inside showed that the legislature still con- 
templated the existence of an outside.---PIuSSE 
ve. WIsHer, [1915] 1 K. BK. 572; 84 L. J. KB. 
2773; 112 1. 0. 462; 7095. PRP. 174; 3b. L. RK. 
65; 13 1. G. R. 269, D.C. 

115. —— Motor omnibus below prescribed 
weight.|—Stlage Carriages Act, 1832 (c. 120), 8. 5, 
contained a definition of “‘ stage carriage ’? which 
did not extend to any carriage impelled other- 
wise than by animal power. Railway Passenger 
Duty Act, 1842 (c. 79), s. 18, provides that no 
stage carriage shall carry at one time more than a 
limited number of passengers. In 1869, sect. 5 
of the Act of 1832 was repealed. 

The Locomotives on Highways Act, 1896 (c. 36), 
s. 1 (1), provides that certain vehicles propelled 
by mechanical power & under a certain weight 
(subsequently increased by statutory Orders) are 
to be light locomotives; & by clause (b) of that 
sub-sect. a light locomotive is to be deemed to 
be a carriage within the meaning of any Act, & 
if used as a carriage of any particular class i is 
to be deemed to he a carnage of that class, & the 
law relating to carriages of that class is to apply 
accordingly :—Heid : under these provisions of 
the Act of 1896, a motor omnibus below the pre- 
scribed limit of weight plying by a fixed route 
between fixed points was a light locomotive, it 
was to be deemed to be a carriage within any 
other Act, &, inasmuch as if was used as a carriage 
of the particular class known as a stage carriage, 
the law relating to carriages of that cluss applied 
to it; &, consequently, it should not carry a 
greater numbcr of passengers than was allowed by 
sect. 13 of the Act of 1842.—DENNIS v. MILES, 
[1924] 2 K. B. 399; 98. J. K. B. 1115; 181 
I. T. 146; 88 7. 7P, 105; 40 T. L. R. 613; 68 
Sol. Jo. 755; 22 L. G. R. 480; 27 Cox, C. CG. 
649, DD. C. 





Meaning of omnibus.|—The byc-laws 
of an urban district council with respect to omni- 
buses were made in 1877, before motor vehicles 
had come into use. The earlier part of bye- 
law 14 contained a provision that no greater 
number of persons should be conveyed in “ any 
omnibus ”’ than was there indicated ; while the 
subsequent part of that bye-law & certain other 


GREGOR, [1924] 8. C. (J.) 112; 61 
Se. L. R. 550; [1924] 8. L. T. 609.— 


MAC: SCOT. 
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of the bye-laws contained references to horse 
omnibuses, On a day in 1927 resp., who was the 
driver of a motor omnibus plying within the dis- 
trict, carried in his omnibus a greater number of 
passengers than was authorised by the provision 
in the earlier part of bye-law [4:—Held: that 
provision applicd to motor omnibuses as well as 
to horse omnibuses, & resp. was hable for a con- 
travention of the bye-law.—NEAL v. Guy, [1928] 
2K. B. 4515 97 1. J. WK. B. 644: 139 1. 1. 237; 
92 J.P. 119; 44 I. L. BR. 578; 72 Sol. Jo. 368; 
26 L. G. R. 452, D.C, 

117.-——_ Validity of bye-law — Confirma- 
tion of quarter sessions.] — Applts. were sum- 
moned for having suliered a greater number of 
passengers to be conveyed than would allow sitting 
accommodation to each passenger of eighteen 
inches. The Local Government Board had ap- 
proved the bye-laws made by the local board to 
that effect, but they had not becn approved by 
the quarter sessions. The justices convicted, & 
held the regulations had been properly made in 
uccordance with the general Tramway Act, but 
the co. contended they were invalid without 
approval by the quarter sessions or a judge :— 
Held: the justices were wrong, & the confirmation 
of quarter sessions was neccssary.—WALLASEY 
TRAMWAY Cu. v. WALLASEY LOCAT, BoAnp (1883), 
47 J. P. Jo. 821, D.C. 

118. Where passengers may travel-—‘‘ Place pro- 
vided for conductor.’*|—Oprin v. Mer, No. 112, 
ante. 

119. —-—- ‘‘ Inside ’’ — London County Council 
(Tramways & Improvements) Act, 1918 (c. ceil), s. 
27.|—Puussy v. Fisumr, No. 114, ante. 

120. Duty to carry—-Meaning of street or place 
~—Carriage walting on railway premises—Hire by 
person not a traveller.|—-A hackney carnage whilst 
on the premises of a railway co. by their leave Lor 
the accommodation of passengers by their trains, 
is not ‘ plying for hire” in any “ street or place ”’ 
within Hackney Carriage Acts, & the driver of 
such carnage cannot under those Acts be com- 
pelled to convey any person desirous of hiring it. 
Semble: if the driver consents to be hued, the 
regulations of Llackney Carriage Acts as to the 
amount of fare payable will attach.—CAsE vu. 
STOREY (1869), J. NR. 4 Each, 3193; 38 h. 7. MC. 
lis; 201. 7. 6418; 33 J. P. 470; 17 W. R. 802. 
Annotations —Distd. Clarke vr. Stanford (1871), L. R. 6 

Q L. 357 — Consd. Skinner «. Usher (1872), LD 7 QB. 

423, Distd. ar p. Kippins, [1897] 1 Q. B. 1. Refd. 

Allen ». Lunbridge (1871), L. i. 6 C. PB. 481, Curtis v 

Ienibery (1872), L. R. 7 Exch. 369; Crack v. Holt (1927), 

136 L. 1. 51t 

121. -—~-- Driver required to drive on to 
railway premises.|—By !.ondon Jlackney Carriage 
Act, 18538 (c. 83), 8. 17, “ Every driver of a hackney 
carriage who shall refuse to drive such carnage 
to any place within the limits of this Act, not 
exceeding six miles, to which he shall be required 
to drive any person hiring or intending to hire 
such carriage,” shall be hable to a penalty :— 
Heid: the interior of a railway station, although 
the private property of the railway co., is a 
‘place’? within the meaning of the sect.—-Ea p. 
Krppins, [1897] 1 Q. KB. 1; 66 L. J. Q. B. 955 75 
J. T. 421; 60 J. P. 7913; 45 W. f. 188; 138 
TL. R. 3843 18 Cox, C. OC. 459, D.C. 

122. Who is a ‘‘ person wishing to hire.’’]- 
Applt. who was the driver of a hackney carriage 
standing on a stand for hackney carriages, was 
asked by one B., a driver in the employment of 
a firm of livery stable proprietors who had received. 
an order which they could not execute, to drive 
his hackney carriage to a certain place within 
the prescribed distance in the borough of Bourne- 
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mouth in order to take a fare to the railway 
station. The driver of the hackney carriage, how- 
ever, refused to go, & the justices found that he 
had no reasonable excuse fur refusing to drive to 
the place to which he was directed to drive :-— 
Held: there was evidence upon which the justices 
could come to the conclusion that B. was the 
person hiring, or wishing to hire, applt.’3 hackney 
carriage, &, as applt. had refused without reason- 
able excuse to drive to the place to which he was 
directed by B. to drive, he had committed an 
offence under Town Police Clauses Act, 1847 
(c. 89), 8. 53.—Suepumrp v. Hack (1917), 86 
J.J. K. B. 1480; 17 L. T. 154; 815. P. 210; 
15 1. G. R. 597, D.C. 


Srecr. 4,-—FARES. 
Sob-sEcT, 1.—Ovursipe THE METROPOLIS. 

See Town Police Clauses Act, 1847 (ce. 89), 
ss. 54--57, 66, 

123. Amount of—When regulations apply — 
Driver consenting but not compellable to be hired.] 
--CASE v. Srorny, No. 120, anfe. 

124, Order for payment-—--Constitutes civil debt 
—Not enforceable by imprisonment.)—By ‘Town 
Police Clauses Act, 1847 (c. 89), s. 60, if any 
person refuse to pay on demand to any driver of 
a hackney carriage the fare allowed by the Act, 
or bye-laws made thereunder such fare may, 
together with costs, be recovered before a justice 
as a penalty. 

Where justices, on an information in writing, 
made an order that deft. should pay a fare & 
costs, & thal in case of non-payment he should 
be imprisoned m default of a sufficient distress :-— 
Held: the order was bad, because the fare was a 
sun. of moucy clammed to be due & recoverable 
on complaint to a ct. of summary jurisdiction ” 
within Summary Jurisdiction Act, IS79 (c. 49), 
s. 6, & was therefore recoverable only in the 
manner in which “ civil debts’? are recoverable 
in a ct. of summary jumsdiction under Summary 
Jurisdiction Act, 1879 (c. 49), s. 35.-——R. a. KEnRs- 
Winn, [1805] 1 Q. Bo 1; 61 1. 0. M. 0. 70; 71 
Jn 1.571; 595.27. 312; 11. LK. 83; 39 Sol. 
Jo, 623; 18 Cox, GC. C. 49; 10 R. 1765 sub nom. 
Roa. Porquay J., 438 W. RR. 59, D.C. 

Annotations +—Refd. R. vo. Lewis & Moss (1890), 71 EH. 'P. 
651: Ite Gamble, (189911 Q B. 305: Wishwick e. Gyan, 
(1925) 1 K. B. 617. Mentd. Rov. Slade, #2 p_ Saunders, 
ae London JJ., 2a p. Saunders (1895), 64 L. J. M. Cy 


125. Excessive fare—Whether ground for re- 
fusing licence.]--R. 9, FarxBorougit URBAN 
Counc, He p. ALDERSHOT Districre TRACTION 
Co., No. 100, ante. 

126. Where offence of demanding com- 
mitted—Arrival point.|—-Applt., the driver of a 
hackney carriage licenced to ply for a hire in the 
borough of Salford, took up two passengers inside 
the boundary & drove them to a place 84 miles 
beyond it. On arrival he charged them more 
than the fare fixed by the bye-laws made under 
the Salford Ihnprovement Act, 1862, which by 
sect. 2 applies to the borough of Salford & by 
sect. 409 imposes a penalty on the driver of any 
hackney carriage taking a fare greater than that 
to which he is entitled, & by sect. 32 empowers 
the corpn. to make bye-Inws ‘for fixing the 
stands of such hackney carriages... & the 
distance to which they may be compelled to take 
passengers not exceeding three miles beyond the 
boundary of the borough,” & ‘for fixing the 
rates or fares . . . to be paid for such hackney 
carriages... . ‘Ihe bye-laws made it com- 
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Sect. 4.—Iares: Sub-sects.1 & 2. Sect. 5.] 


pulsory on a driver to take a passenger any dis- 
tance not exceeding three miles beyond the 
boundary & fixed the fare for the first mile & 
every additional third of a mile. Applt. was con- 
victed by the Salford stipendiary of taking as a 
fare a sum greater than that authorised by the 
bye laws :—Held: the conviction must be quashed, 
on the grounds that if there was any ofience, it 
was committed at the arrival point, which was 
outside the stipendiary’s jurisdiction, & the Act 
conferred no power to make bye-laws covering 
a distance of more than three miles beyond the 
borough boundary.—Ety v. Goprriy (1922), 
126 L. T. 664; 867, P. 82; 20 1. G. BR. 2683 27 
Cox, C. C. 191, D.C. 

127. Illumination of dial of taxi-meter—Valldity 
of bye-law.J—Under a local Improvement. Act, 
giving power to make bye-laws for regulating 
hackney carriages plying for hire & the conduct 
of owners & drivers thereof, a corpn. made by a 
bye-law that: ‘ The owner of every motor 
hackney carriage shall have fitted on such car- 
riage an efficient lamp solely for the purpose of 
illuminating the dial of the taximeter whenever 
it is necessary in such a manner that the amount 
of a fare recorded can be clearly seen from the 
inside of the carriage at all times, & every driver 
shall see that the lamp is properly lighted & 
adjusted & so kept”’:—Weld: the bye-law was not 
void either for unreasonableness or uncertainty 
but was a good & valid bye-law.—DUNNING 0. 
Mauer (1912), 106 L. T. 846; 76 J. P. 255: 10 
I. G. R. 466; 23 Cox, G. 6.1, D.C. 

128. Passenger driven beyond bye-law distance— 
Jurisdiction.]—ELy v. Goprrey, No. 126, ante. 


SuB-sEcT. 2.—WITHIN THE MFTRUPOLIS. 

See London Hackney Carriage Act, 1853 (c. 83), 
ss. 4, 7; London Hackney Carriage (No. 2) Act, 
1853 (c. 127), 5. 14; Metropohtan Streets Act, 
1867 (c. 134), s. 263 Metropolitan Public Carriage 
Act, 1860 (c. 115), s. 15; London Cab & Stage 
Carriage Act, 1907 (c. 55), s. 1. 

129. Amount of—Who {is a ‘* person Child 
under ten years.|--.A child under ten years of are 
is a ‘person ”’ within 16 & 17 Vict. c. 127, 8. 14, 
so as to entitle the driver of a hackney carriage 
to an additional sixpence, where such child is 
carried in addition to two adult persons.— NORTON 
v. JONES (1863), 2 New Rep. 25; 8 L. I. 21413; 27 
We PO8223 JEW. I.-573. 

130. —--— Infant in arms.]—An infant in 
arms is not a “ child’? within the meamng of 
Sched. K. to the Statutory Order No, 426, dated 
May 1, 1917, made by the Secretary of State in 
pursuance of the Metropolitan Carriage Act, 
1869 (c. 115), & London Cab & Stage Carriage 
Act, 1907 (c. 55), & therefore need not be paid 
for as an extra person.—K Emp v. LUBBOCK, [1920} 
LK. RB. 253; 891. J. K. B. 239; 122 L. T. 220; 
a re P. 270; 36 T. L. R. 21; 171. G. R. 720, 

131. ——— Powers of Home Secretary- Validity 
of order authorising indefinite number of scales of 





PART IV. SECT. 5. 


b Stands—Power to direct & regulate 
-—Nemoval of stund—-Applieability to 
railway station.)]---R. vu. JOLNATONE, Fx 
y. TREN (1867), 4 W. W. & A’B. 246. N.S 


8S. W.L. RL. 878; 15 NLS. W. 
W.N. 153.--AUS, 


. Cab-stand interfering with 
view of Niagara Falls—WDvscretion of g. 


ce, ——~ Rye-law as to late arrival 
on stand by public vehicle—Whether d 
unrensonable d& ultra vires.J—A bye- 





luw (57) which makes it an offence for 
a driver of a public vebicle to arrive 
late at any public stand, no mattcr e. 
held unreasonable 


froin What cause, 
& ultra vires.—ler p. HALES (1899), 19 
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charge.|—Metropolitan Public Carriage Act, 1869 
(c. 115), impowers the Home Secretary to licence 
hackney carriages in such manner & in such form 
& subject to such conditions as he may by order 
prescribe; & also to make regulations for, amongst 
other things, fixing the rates of fares & for securing 
the due publication thereof. In pursuance of the 
power thus conferred upon him, the Home Secre- 
tary made an order prescribing a form of licence, 
which was to contain the rate to be charged for 
the hire of cach carriage per mile & per hour. 
The order further required that the application 
for a licence should specify the sums which appct. 
desired to have inserted in the licence as the 
rates at which the carriage should ply for hire ; 
that the carriage should be inspected prior to the 
licence being issued; & that, before plying for 
hire, the proprictor should affix to the top of the 
carriage a metal flag with the rates to be charged 
in accordance with the licence. Penalties were 
imposed by the Act for breach of the order. Upona 
summons against the proprictor of a hackney 
carriage for non-compliance with the order in 
respect of the affixing a flag with the fares, the 
magistrate refused to convict deft., on the ground 
that the order was not a sufficient complance 
with the Act ; inasmuch as the Secretary of State 
had no power to autborise an indefinite number of 
scales of charge for hackney carriages, but only 
one scale bindmg upon all hirers & all proprietors. 
The ct. reversed bis decision.--BOCKING v, JONES 
(1870), L. R. 6 C. P. 29; 40 1. 5. M,C. 195° 25 
L. T. 739; 35 J. P. 563 19 W. XR. 227, D.C. 

132. ——— Duty of driver to exhibit scale of 
charges.]—Bock1na v. Jonés, No. 131, ante. 


Secr. 5.—STANDS AND STOPPING PLACES. 
See Town Police Clauses Act, 1817 (c. 89), 


s. 68; own Police Clauses Act, 1889 (c. 14), 
s. 6; Public Health Act, 1925 (e. 71), s. 76; 


London Hackney Carriages Act, 1848 (ec. 86), 
ss, 29 33; London Hackney Carriage Act, 1853 
(c. 33), ss. 12, 13. 

133. Stands—Power to direct & regulate— Re- 
moval of stand.|—-Where the comrs. of pavement 
within a certain district weve authorised by Act 
of Parliament to direct & regulate the stands of 
hackney coaches within the district :—- Held: this 
gave them power to remove a stand from a street 
where it occasioned obstructions in the carnage 
way. —-R. v. RAWLINSON (1826), 6 B. & C. 238; 
9 Dow. & Ry. K. B. 73 £ Dow. & Ry. M, OC. 186 ; 
53.3. O.8.M. C. 16; 108 H.R. 361. 

Aunelation —Apld. Frost v. Willwinos (1838), 7 Ad. & El. 


134. -—— Seizure of vehicles---For offence 
committed.J—By 30 Geo. 2, c. 22, justices of 
the peace in London are authorised to make 
regulations respecting carts or cars let to hire. 
They ordered, that if any cart or car was found 
in a place not appomted for a standing place, or 
more catts were there than they allowed, that the 
owners should be liable to a penalty, & that the 
carts might be sewed & impounded; & also, 
that no carman should come to the appointed 





council. }—COLBORNE ?, NIAGARA FALLS 

Corpn. (1885), 9 O. 1t. 168.-——-CAN. 

— Daty of cabdriver to remain 

on stand.) —SHAWS » CROAIT & SONS 

(1885), 12% RR. (Ct. of Sess.) 1186.—SCOT. 
se --- DURBAN INSPECTOR 

or POLICE v. WILLS (1919), 40 N. LR. 

112.—S. AF. 

Validity of byc-law preventing 
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places before a given hour, under a penalty; & 
then they ordered that all the penalties might 
be levied by distress & sale of the offender's 
goods. 

Pitf. came to an appointed place too early in 
the morning. Deft. seed his carts & horses, & 
impounded them until he paid a sum of moncy : 
—Held: deft. had no right so to do.—Monp v. 
CLITHEROW (1823), 2 L. J. O. S. K. B. 26. 

135, ——— -—-- ——- -]—A power given by 
a local Act to the vestrymen of a parish, to ‘‘ direct 
& regulate such stands for hackney coaches & 
chairs as they, in their discretion, shall think fit” 
within its limits, 1s not superseded by London 
Hackney Carriage Act, 1831 (c. 22), althouch such 
stands be within the distance of 5 miles froin the 
jeneral Post Office. 

The local Act: empowers the vestrymen of the 
parish of St. Marylebone to direct & regulate 
stands for hackney coaches within that parish. 
Metropolitan Paving Act, 1817 (c. xxix), s. 65, 
enacts, that ‘if any person shall set out, lay or 
place any coach, cart, wain, wagon, dray, wheel- 
barrow, handbarrow, sledge, truck, or other 
carriage, upon any carriage way, except such 
coaches & chairs as shall be hereafter licenced by 
the comrs. for regulatmg & licencing hackney 
coaches, chanots & chairs, & which stood for 
hire according to the statutes & byc-laws made 
for those purposes, it shall be lawful for persons 
appointed by the comrs., or trustees or other 
persons having the control of the pavements in 
any parochial or other districts, without any war- 
rant or other authority than this Act, to seize sach 
couch, ete.” By seet. 137 11 is declared that the 
powers conferred by this Act on comrs. & trustees 
extend to vestrymen and others having the con- 
trol of the pavements. Pltf. was the licenced 
proprictor of a eabrolet & horse, which were 
standing for hire at a stand prolnbited by the 
rujes & regulations for the standing of hackney 
coaches in Oxford Street, set: forth & ordered by 
the vestrymnen of St. Marylebone, who have the 
control of the pavements in that parish. Defts., 
acting under the employment of the vestrymen, 
scized the cabnolet & horse :---Held: by virtue 
of the provisions of these Acts they were justified 
in so doing.—Frosr v. WILLIAMS (1838), 7 Ad. 
& HI 773; 2 Nev. & PL K.. £755 112 HR. 


136. Fixing position of stands— Indication 
from time to time by notice— Validity of bye-law.| 
—By an Order in Council, the entire area, places, 
& parts of places comprised within the boundaries 
of the township of L. were constituted a “ dis- 
trict,” for the purposes of “ Publie Health Act, 
1848 (ce. 68).? Blackpool Improvement Act, 
1853, 8. 48, empowered the Jiocal Board from tine 
to time to make bye-laws for, amongst other 
purposes, regulating the conduct of the drivers 
of hackney carriages, animals, etc., plying within 
the district, & for fixing the stands of such hackney 
carriages & animals. The local board made the 
folowing bye-laws :—‘ That the several places 








hackney carriages standing other than on — 1nit.ted 


reasons, Ro 


861 


in the district where painted boards shall from tine 
to time be placed by the said local board to dis- 
tinguish them as stands, shall be the stands for 
such number of carriages, horses, asses & mules, 
etc., as shall be mentioned on such boards; & 
no driver of any such carriage, etc., shall place 
the same on any other than some one of such 
stands, or shall ply for hire in any of the streets 
or places within the said district, except on one 
of such stands, under a penalty not exceeding 
40s.” A licenced driver was convicted of ‘ plying 
for hire”’ off a stand. On appeal the justices 
stated that 1t was proved to their satisfaction that 
applt. was driving a licenced carriage on the 
beach within the district; that he got off & 
spoke to some people & took them up, having 
then passed a stand :— Held: (1) the byo-law 
was valid, although it did not on the face of it 
specify the exact localities where the stands were 
to be; (2) applt. was properly convicted of 
“ plying for hire ” off a stand.—BrnackPoo. LOCA 
BoAkp OF ITEALTIL v. BENNETT, SAME tv. Kignyon 
(1859), 4 If. & N. 127; 25 5. P. 198; 7 W. RR, 
382; 15710. R. 7843; sub nom. BENNETT v. BLACK- 
POOL LOCAL BOARD or ITEALTH, KENYON v. SAMP, 
28 L. J. M. ©. 2033 sub nom. R. v. BENNETT, 
Samp ov. Kenyon, 32 1. P.O. 8S. 299, 


Annotation +—-Generally, Mentd. R. ve. Lundie (1861), 31 
L. J. M. Cc. 157. 


137. —---- Necessity for readiness of drivers of 
first two motor cabs.|—The penalty provided by 
london Hackney Carriages Act, 1853 (ce. 886), 
s. 19, applies to a breach of a regulation duly made 
by the Comr. of Police under London ackney 
Carriages Act, 1850 (c. 7), s. 4, requiring that the 
drivers of the first two motor cabs at the appointed 
standings must be with their cabs & be ready to 
he hired at once by any person, ~-\WILLINGALE v. 
Norns, [1909] 1 KK. 2B. 57; 78 L. J. IK. B. 69 ; 
90 1b 83204 -T2-0,- Ps. 495-3) 2h Ts 1-19 <4 
i. G. R. 763 21 Cox, C. C. 737, D.C. 

Annotation :—- Mentd. Mart rv. Wudson, [1028] 2 K. B. 629. 

138. —--— What amounts to plying off stands.]— 
BLAcKkPooL LOCAL BoARD OF IIBALTIC 1, BEN- 
NETT, SAMt vy, KENYON, No. 136, uzfe. 

139. ——- Plying on private property.|— 
By London Iackney Carriages Act, 1843 (c. 86), 
s. 33, a penalty is imposed on the driver of a 
hackney carriage who shall ply for hire elsewhere 
than at some standing appoimted for the pur- 
pose :—Held: the plying for hire withm this 
sect. must be in some public street or place; & 
{he driver of a hackney carriage, who phed for 
hire on an open unenclosed piece of private ground, 
to which the public had access, but over which 
there was no public right of way, was not within 
the sect. -- SKINNER v. Ustiier (1872), L. R. 7 Q. B. 
423; 41 L. J.M.C. 158; 26 L. T. 430; 365. P. 
6933; sub nom. R. ve. METROPOLITAN POLICE 
MAGISTRATE, SKINNER v. UsnHern, 20 W. R. 659. 
Annotations: -Consd, dx p Kipp: {1897] 1 @ 7. 1. 

Refd. Birmingham & Midland Motor Omnibus Co, »v. 

‘Thomson (1918), 119 L. T. 110. 

140. —— ——-.|—The urban sanitary 
authority of EK. made a bye-law that every driver 








driver of any etty boundaries.)\—In oxercising the 


specified stands. }--MACKENZIF t. SOMER- 
Vint (1900), 3 F. (Ct. of Sess.) (J.) 4. 


h. Meaning of “stopping place.) — 
“ Stopping-place ” means the place 
jndicated by a stopping sign.-—Ive 
Prosprer Disrricr CouNncin Byer- 
Law, Jes p. WILn, (1926) S. A. S. 
326,—-AUS, 

k Applicability of bue-law  requ- 
lating stoppage.J—A bye-law of the 
city of Adelaide provides that, execpt 
in case of aceldent or for other pcr- 


motor omnibus shall stop the xamo at 
a nearer distance than sixty feet lo 
any intersection of thoye ptrects within 
the city in which a tramway is laid — 
Held: where a tramway Ws Juid along 
one only of two intersecting streets the 
bye-law applies --ARNOLD v, HUGHES, 
[1926] 8. ALS. li. 360.-—AUS. 


Lh Omnibuses plying beyoud — erty 
boundary -- Afamstrates empowered to 
frame bye-laws reqidlating time d> place 
of departine—-Vatidity of prohabition 
of stoppage between terminus in eily hd 


powers conferred by Glasgow Police 
Act, 1866, 8. 243, the magistrates com- 
mitteo had no authority under tho 
sect. to prohibit by bye-laws motor 
omnibuses which plie from fixed 
termini within the city to places 
beyond its boundaries from stopping 
to tuke up outward bound passengers 
at atopping-places other than the 
terinini within the city.—ScorrTisyu 
GENERAL ‘TRANSPORT Co. v. GLASGOW 
Corpn., [1928] S. C. 248; [1928] 
S. L. T. 258.—SCOT, 
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Scct. 5.—Stands and stopping places. Sects. 6, 7, 8 
&9. Part V. Sects.1 & 2: Sub-sect. 1.} 


of a hackney carriage when plying for hire shall 
station his carriage on one of the appointed stands. 
In the city of Li. there was a square in front of 
a hotel which was not inclosed, & where the public 
could pass freely except when the hotel keeper’s 
carriages stood there, as the square was let with 
the hotel, & used for the hotel cabs standing 
when plying for hire :—Held: the driver, when 
plying for hire there. incurred the penalty imposed 
by the bye-law, as this place was pait of the 
atreet.—-Manks tv. Forp (1880), 45 J. P. 157, 
D.C, 





Sect. 6. -LIGHTS. 
Sec Part (11., ante. 


Srct 7.—TOLLS., 
See Hisuways, Vol. XXVI., pp. 346, 347, Nos. 
746-7560. 


Sect. 8.—RIGHTS AND LIABILITIES OF OWNERS. 

Liability of owner to public.J}—Sce MastTEer & 
SERVANT, Vol. XAXXIV., pp. 140, 141, Nos. 
1101-1110. 

Liability as common carrier.|— Sre Carniens, 
Vol. VIII, p. 6, Nos. 7, &. 

Whether driver servant of owner— As regards the 
public.]-—Sce MASTER & SeRvaAntT, Vol. XXXIV., 
pp. 34, 35, Nos. 111-120. 

As regards the owner.|—Sce MAsTen & SERVANT, 
Vol XXXTV., pp. 35, 36, Nos. 121-128. 

Fraudulent conversion of earnings.) — Sec 

WIMINAL Law, Vol. XV... p. 937, Nos. 10,328, 
10,329. 

Whether driver servant of manager of company 
—--Manager registered as proprictor.|-—- See Mastin 
& Servant, Vol. XA XXTIV., p. 36, No. 150. 

Agreements between owners & drivers—Payment 
of money claimed on account of earnings—Neces- 
sity for writing.|—Sce LONDON TIACKNEY CARni- 
AGES ACT, 1843 (c. 86), 5. 238. 


Srecr. 9.—OFFENCES. 

141. Incorporation of statutes—-Breach of regu- 
lations made under London Hackney Carriage Act, 
1850 (c. 7), s. 4—-Penalty imposed by London 
Hackney Carriage Act, 1853 (c. 33), s. 19.|— 
WILUINGALE v. Norris, No. 187, ante. 

142, ——- Penalty imposed by London 
Hackney Carriages Act, 1843 (c. 86), s. 29.j— 
WILIINGALE v. Nonnis, No. 137, ante. 

143. Concealment of number plate.|—-A bye-law 
made under the Town Police Clauses Act, 1817 
(c. 89), provided that “‘every proprictor of a 
hackney carriage ’’ should cause the number of the 
licence granted to him in respect of that carriage 
to be marked on a plate fixed on the outside of the 
carriage, & should not cause or suffer the plate to 
be concealed from public view ‘‘ while such carri- 
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age may stand, ply, or be driven for hire.” By 
sect. 38 of the Act every wheeled carriage ‘‘ used 
in standing or plying for hire in any strect.”’ shall 
be deemed to be a hackney carriage within the 
meaning of the Act. 

The proprietor of a hackney carriage licenced 
under the Act, having received an order for a 
carriage to take a person from his house to a 
railway station, sent the licenced carriage direct 
from the yard with the number plate concealed 
from view by a board placed over it, & in that 
condition the carriage was driven from the house 
of the person who had given the order to the 
railway station along a street within the district 
to which the bye-law applied. The proprietor 
having been convicted by justices of an offence 
against the bye-law :—JIcld: the carriage, whilst 
it was so being driven along the street, was a 
“hackney carriage.’’---TLAWKINS v. EDWARDS, 
[1901] 2 Kh. B. 169; 701. 5. 6. B. 597; 840. T. 
5323; 655.2P.423: 49 WR. 487; 17 T. 1. R. 430 ; 
45 Sol, Jo. 447; 19 Cox, C. C. 692, D.C. 
atnnotaution .—Refd. Birmingham & Midland Motor Omnibus 

Ca. vu. Thomson (1918), 119 L. T. 140. 

144. Touting in public thoroughfare—While 
standing on private land.|—--By a bye-law it: was 
provided: ‘' A person shall not in any public 
thoroughfare jin the district tout for a hackney 
carriage.” 

Resp. stood on a triangular piece of Jand at a 
street corner touting for hackney carriages, haying 
received permission from the owners of the picee 
of Jand to stand on if for the purpose of his business. 
The land where resp. stood was always open for 
the public to pass over, & the street, including the 
triangular piece of land, was made by the Corpn. of 
B. & had been declared a public highway :—-JIeld : 
the fact that the title to the piece of land on which 
he stood belonged to private persons did not pre- 
vent resp. from infringing the bye-law.—Dirrnam 
v. STIICKLAND (1911), 104 L. T. 820; 9 L. G. R, 
5283; sub nom. VERENAM v, STRICKLAND, 75 
J.P. 300, D.C. 

145. Obstructing inspector of hackney carriages.| 
—-PrERCIVAL (R.), larp. v. SPENCE (1926), 90 J. 2. 
Jo. T49, 7. 

146. Omnibuses run by corporation—-Without 
requisite consent of Minister of Transport -- 
Injunction.] — The Stockton-on-Tees corpn. itt 
ther Act of 1919 were authorised to run ommni- 
buses both within & without the borough. In the 
latter case, however, under s. 36 of the Act. the 
consent of the Board of Trade, now the Minister 
of Transport & the local road authority, was 
necessary. One of such outside routes was between 
Port Clarence & West Hartlepool, & for this the 
necessary consents were obtained, which expired 
on Feb. 14, 1927. Prior to this, application was 
made to the Minister for a renewal of lis consent, & 
a local inquiry was ordered, as a result of which 
such consent was refused. 

The corpn., however, believing that such consent 
being once given could not, be withheld, continued 
to run their omnibuses on this route. This action 
was then commenced by the railway whose lino 
ran near to this route, & pltf. now moved for an 
interlocutory injunction to restrain the corpn. 
from continuing to run omnibuses thereon or on 





PART IV. SECT. 9. 

m. Stoppage of motor bus near 
intersection of atrecta-—Tramway in the 
streets. }—A bye-law of the city of 
Adelaide provides that, except in case 
of accident or for other permitted 
reasons, no driver of any motor 
omnibus shall stop the same at a nearer 
distance than sixty fect to any inter- 


aection of those strects within tho city 
in which a tramway is Jaid :—JIecld: 
where a tramway is laid ulong one 
only of two intersecting streets the 
bye-law applies —ARNOLD 1 HUGHES, 
(1926) S. A. 8S. Ik. 360.—AUS. 

n. Touteng in public thoroughfare— 
Radway statton— Whether withn  bye- 
law.J—R. ve. VERRAT (1889), 18 O. 1. 


117.—CAN. 

o. Fight to arrest for breach of 
bye-law.jJ—A breach of a city bye-law 
for driving an omnibus without the 
licence required thereby, does not 
justity the suminary arrest of the 
offender, even though the officer 
arresting may have believed that he 
was acting legally & in the discharge 


Part V.—Locomortves anp Motor (ars. 


any other route in respect of which the consent of 
the Minister had not been obtained :—Held : 
inasmuch as under s. 86 of the Act of 1919 the 
consent of the Minister of Transport was necessary 
to enable the corpn. to run their omnibuses, the 
running of buses upon the route in question after 
the expiration of such consent, was an infringe- 
ment of the sect. 

In these circumstances it was the duty of the ct. 
to give effect tothe sect. & to say that an injunction 
must be granted.—A.-G. v. STOCK'TON-ON-TRES 
Corpn, (1027), O91 J. P.172; 25 1. G. 2, 489, C. A. 

Plying for hire without licence.|—See Part IV., 
Sect. 2, sub-sect. 4, ante. 

Unauthorised indorsement of licence.| — Sve 
Part IV.. Sect. 2, sub-sect. 2, avrte. 

Employing unlicenced driver—-Service of sum- 
mons.]|—Sce Pubic Harri, Vol. XXXVIII., 
p. 176, No. 186. 

‘ Pyne for hire off stands.)—Ser Part 1V., Sect. 
5, ante, 
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Readiness for hire on stands,]—-Sce No. 137, ante. 

Overcrowding.]-—See Part IV., Sect. 3, ante. 

Refusal to carry passengers.]—Sce Part IV., 
Sect. 3, ante. 

yonea SCnangIng excessive fares.]—See No. 126, 
aie, 

—-- Duty to exhibit scale of charges.]|——See 
No. 131, ante. 

Lighting offences.|—See Part III., ante. 

Driving & riding offences.]—Sce Part IT., Sect. 
2, sub-sect. 5, ante. 

Motor car offences.|—See Part V., Sect. 3, sub- 
sect. 4, post. 

Drunkenness while in charge of carrlage.]—See 
aN EAN Liquors, Vol. XXX., p. 100, No. 

Mandamus to compel issue of summons.]—See 
Crown Pracricr, Vol. XVI., p. 278, No. 06. 

Jurisdiction of committee of town council— 
Offences against bye-laws.}—-See Vocat GovEnN- 
MENT, Vol. XXXII, p. 61, No. 378. 


Part V.—Locomotives ard Motor Cars. 


Srcr. 1.-~IN GENERAL. 

See Wighways & Locomotives (Amendnent) 
Act, 1878 (c. 77), s. 88; Locomotives Act, 1898 
(c. 29), s. 17 (1). 

Motor Car (International Circulation) Act, 1909 
(c. 37); Motov Car (International Curculation), 
(Amendment) Order 1921, No, 1574. 

147. What is ‘‘ locomotive ’’—-Tricycle pro- 
pelled by steam.j)—-A tricycle was capable of bemg 
propelled by the feet of the rider, or by steam as an 


auxiiary, or by steam alone. There was no 
smoke, nor escape of steam into the air, nor 


anything to mdicate that 1t was being worked by 
steam, nor anything which could frighten horses, 
or cause danger to the pubhe using the highway 
beyond any ordinary tricycle. The waght was 
about two hundredweight, & the tires of the 
wheels about one & a half inches in width. The 
tires beme of tndiarubber, no injury would be done 
to the surface of the road by working the machine 
on it:-—ield: the tricycle was a ‘ locomotive ”’ 
within the defimtion in Thehways & Locomotives 
(Amendment) Act, 1878 (c. 77), 5. 38, & was there- 
fore subject to the rules & regulations for the use of 
locomotives on highways prescribed by sects. 25 
& 29 of that Act, by Locomotives Act, 1£61 (c. 70), 
gs. 12, & Locomotives Act, 1865 (c. 83), sa. 3, 4, 7.— 
PARKYNs tv. Proisr (1881), 7 Q. B.D. 3138; 50 
L.J.M.C. 148; 153. P. 751; 30 W. Ro 13, D.C. 


Annotahon -—Apld. Waters v. Kddison Steam Rolling Co., 
(1914) 3 K. EB. 818, 





148. ——— Steam roller.|~-ASIMAN v. GRIstT 
(1891), 55 J. P. Jo. 721. D. 0. 
49. —— .J—WATERS 1. KDDISON STEAM 


Romane Co., Lrp., No. 170, post. 
** Light locomotive.’’]- Sec Sect. 3, 


sect. 1, post. 
—-—- **Motor car.’*]-—Scee Sect. 3, sub-sect. ], 


sub- 





ost. 
s 150. What is ‘‘ wagon ’’—Scuffles.J—A byc-law 
under Locomotives Act, 1898 (c. 29), 8. 6 (1), that 
a locomotive drawing two or more loaded or 
unloaded wagons shall not travel on any highway 
without a communication cord from the rearmost 


of his official duty.—-KELLY v. Barton,  tnformation.]-—N. 


KULLY v. ARCHIBALD (1895), 26 0. Kh. 
608: affd., 22 A, R. 522.—CAN 
p Variance belucen conviction & 


q. Conriction 


(1901), 21 C. L. T. 35.—CAN. 
L under J 
law—Chief of police given absolute dia- 


wagon to such locomotive, & a person in the rear 
of such wagons to signal tothe driver to stop, ete., 
involving the employment of three men in the case 
of one, & six men in the case of two locomotives 
so travellng 1s applieable to locomotive plough 
cngines when two of them & their gear are closely 
following one another on a highway, in which case 
the proviso to sect. 5 (1) of the Act allows the 
employment of five men altogether, two in driving 
each engine & one to aecompany them & give 
assistance. Semble, the set of scuffles which travel 
on three whecls & the set of harrows which travel 
on four wheels, & are drawn by a plough engine 
along a highway are, when on wheels, severally 
vehicles, & faJl within the definition ‘ wagon ”’ 
in seet. 17 of the Act—WiILLIAMS v. Woon 
(1914), 78 J.P. 221; 1274. G. R. 646, D.C. 

Annotation ‘*—Consd. Sanith + Pickering, (1915) 1 K. 3. 326. 

151. —— Harrows.] —Wi1iiAmMs rv. Woop, No. 
L5O, ante. 

152. —--- Threshing machine.]—By Locomotives 
Act, 1898 (ce. 29), s. 2, ‘* The weight unloaded of 
every wagon drawn or propclled by a locomotive 
shall be conspicuously & legibly affixed thereon ”’ ; 
& by sect. 17, ‘‘ The expression ‘ wagon’ includes 
any truck, cart, carriage, or other vehicle ”’ :— 
f{feld : in order to constitute a thing a “‘ wagon ” 
within sect. 2 of the Act, it is not necessary, that 
it should be capable, or used for the purpose, of 
earrying loads, & that the expression includes an 
ordinary threshing machine.—Smirn & SONS v. 
PickERinG, [1915] 1 K. BB. 826; 84 L. J. K. OB. 
262; 112 L.7T.452; 703.P.118; 31'T. L. BR. 55 ; 
13. 1.G.R. 175; 24 Cox, C. C. 570, D.C. 

Whether carriage within Customs & Inland 
Revenue Act, 1888 (c. 8).J)— Sce Revrenun, Vol. 
XXXIX., pp. 238, 239, Nos. 126, 127, 140. 





Srcr. 2.—HEAVY LOCOMOTIVES. 
SUB-SECT. 1.—IN GENERAT. 
See Locomotives Act, 1861 (c. 70) 3 Locomotives 
Act, 1865 (c. 83); Highways & Locomotives 


erction as to liceneces.}—TR. v. &  _ 
(1913), 23 W. L. R. 613; 3 W. WwW. R, 
1126; 10 DL. lt. 616; 18 B.C. RR. 


DuGaan (Ont.) : 
116; 21 Can. Crim. Cas. 184.—OAN, 


anvalid = bye- 
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Sect. 2.—Hcavy locomotives: Sub-sects. 1, 2 & 3.) 


(Amendment) Act, 1878 (c. 77) ; Locomotives Act, 
1898 (c. 29). 

153. What is heavy locomotive— Locomotive in 
fact emitting smoke—-Though designed not to emit 
ee ee & PALMER v. NonLert, No. 169, 
nos, 

Light locomotive distinguished.])—Sce Scct. 3, 
sub-sect. 1, post. 

Excessive weight & extraordinary traffic.]|— Sec 
Irainways, Vol. XXVI., pp. 460 et seq. 


SUB-SECT, 2.—-REGISTRATION AND LICENCING. 

See Locomotives Act, 1898 (c. 29), ss. 9-11, 17 
(1), 18 (3). 

154. Right to licence—Discretion of County 
Council to refuse.J)—I. v. MippLEsex Country 
CouncinL (1898), 15 T. . BR. 14, 1. €. 

155. What vehicles exempted—General test— 
User of vehicle.|—-A traction engine belonging to 
applts. was used by them on a highway for the 
removal of night soil from Nottinghatn to certain 
neighbouring farmers for the purpose of manuting 
their fields. The night.soilwas given by the Notting- 
ham corpn. to applts who sold it tu the farmers at, 
prices varying according to the distance it had to be 
taken. The traction engine was not licenced 
by the county council & the preseribed fee had not 
been paid by applts.:—Held: although applts. 
were acting as seers of the night suil & as haulage 
contractors, the traction engine was nevertheless 
being used by them for an “ agricultural purpose,” 
& was therefore exempt from bemg heenced under 
Locomotives Act 1898 (c. 29), s. Y (1). 

Tt is the use to which the locomotive is put that 
is the real test as to whether it should be exempt 
from licence.—CoLE Brornrnrs v. JTARROP (1915), 
851.3. K.B. 4943 1131. 1.1018; 79d. 2.519; 
31 T. 1. R. 609; 18 L. G. BR. 1223, 0. ¢. 

156. Steam tramway engines.|—The stcam 
engines authorised by statute to be used on tram- 
ways are not locomotives within Highways’ & 
Locomotives (Amendinent) Act, 1878 (ec. 77), 8. 32, 
&, therefore, do nor require to be licenced by the 
county authority.— BELL v. StocKTON, ET. 
cy alia Co. (1887), 51 J.P. 800; 3 PU. R. old, 

157, ——_— Locomotive used for agricultural pur-~ 
poses—-Locomotive let out for hire.|—A locomotive 
which is sometimes let out by its owner to farmers 
for the purpose of carrying straw & manure for use 
in farming operations, & which is sometimes used 
by the owner himself for the purpose of carrying 
for hire straw & manure to be used exclusively 
on farms, & is not used for any other purpose, is 
within the exemption in Highways & Locomotives 
(Amendment) Act, 1878 (c. 77), 8. 82, a8 being ‘a 
locomotive used solely for agricultural purposes,” 
& may be so used without a licence from the 
county authority.— Friis & Co. v. Llunse (1889), 
23 Q. B.D. 24; 58 L. J. M. C. 91; 60 L. T. 836 ; 53 
J.P. 598, D.C. 

Annotations :~—Apld. Murch v. Baker (1891), 55 J. 1. 583; 
Cole v. Harrop (1915), 85 L. J. K. B. 494. Refd. Hoddell 
v. Parker (1910), 79 I. J. K, B. 759. 

158. Traction engine drawing thresh- 
Ing machine.|—M. was the owner of a locomotive 
traction engine, which was drawing a threshing 
machine used on one farm along the highway 
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to another farm, where it was also to be used, & 
he claimed exemption from licence duty on the 
rround that the traction engine was used ‘ solely 
for agricultural purposes’: ~/Ield: the justices 
were wrong 1n convicting, & M. was within the 
exemption, & was not using the locomotive as a 
common carrier.—Munren v. Bair (1891), 55 
J.P. 5838, 1D). CG. 

159. -——_- Threshing engine hauling wheat 
to mill.]—A threshing engine was let out on hire 
by applts. to a farmer to thresh wheat & to haul 
the wheat, when threshed, in trucks to a mill 
to be ground. here was no evidence as to 
whether the farmer had sold the wheat or whether 
it was to be returned to the farm when ground. 
The trucks were the property of applis. : —Ield : 
the engine, when being used for hauling the 
wheat to the mill, was not being used for an 
agricultural purpose, & was therefore at the time 
not an agricultural locomotive within the exemp- 
tion in Locomotives Act, 1898 (¢. 29),s. 9 (1).--- 
Tloppreitn v. Parner, [1910] 2 K. BB. 38235 79 
L. J. K. B. 759; 1031. T. 42; 743.7. 315; 8 
i. G. R. 690, D.C. 


Annotations ‘—Apld. Cole v. Harrop (1915), 85 T. J. Ik. 7. 
491. Refd. LL. C. C. v. Leo, (1914) 3 K. 2B. 255. 


160. ——_-- Locomotive drawing produce to 
market.|—Ly Locomotives Act, 1898 (c. 29), 
s. 9 (1), every locomotive shall be licenced by a 
county council, provided that this enactment 15 
not. to apply to, among other things, any agricul- 
dural locomotive. By sect. 17 the expression 
* agricultural locomotive ” includes any locomo- 
tive the property of one or more Owners or occu- 
piers of agricultural land employed solely ‘ for 
the purposes of their farms,” & not let out on 
hire :—//cld: a locomotive drawing to market 
trollies laden with farm produce imtended for 
sale was employed for the purpose of a farm 
within the meaning of sect. 17.—LONDON COUNTY 
Councin v. LEE, [1914] 38 K. B. 265; 88 LL, J. 
K. B. 1878; 11. T. 560; 78 J. P. 8963 380 
T. LL. RR. 525; 12 f. G. R. 7333; 24 Cox, C. Cc. 
oss, D.C, 

161. —-—— Traction engine hauling manure 
for sale to farmers,|-—-CoLe Brorneérs v. Warton, 
No. 155, ante. 

162 Locomotive intended for agri- 
cultural use.}—A locomotive, which had pre- 
viously been used for haulage purposes, was pur- 
chased by a person who intended to use it solely 
for agricultural purposes. 1 could not howevcr 
be used therefore without alteration, The loco- 
motive was driven by applt. along a highway 
from the place where it was purchased to the 
purchaser's premises without being licenced. It 
was not on that occasion being used for haulage 
purposes. Applt. was convicted of using on a 
highway a locomotive witbout being licenced :~- 
Held: any locomotive which was actually being 
used or which was intended by the owncr to be 
used for any of the excepted purposes set out m 
Locomotives Act, 1898 (c. 29), s. 0 (1), did not, 
require to be licenced under that sect., & that 
therefore applt. had been wrongly convicted.— 
Dosson v. JENNINGS. (1920] 1 K. B. 2425 8&9 
I. J. K. B. 281; 122 L. T. 62; 83 J. P. 259; 
171. G. RR. 769, D. ©. 

Annotation :---Apld, Willams rv. Morgan (1921), 85 J. Pp. 191. 

163. Locomotive drawing agricultural 
locomotive to be repaired.]-—Resp. was in charge 























& a conviction under the bye-Jaw for 
refusal to pav charges was quashed.— 
Rev. Larnam (i80)), 24 O. BR. 616. 


Id s beyond —CAN. 
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of a heavy locomotive under steam, drawing 
behind it another heavy locomotive along a high- 
way. No licence or permit under Locomotives 
Act, 1808 (c. 29), 8. 9 had been taken out in the 
county. ‘The locomotive under steam was one 
that belonged to resp.’s father, who had used 14 
for twenty years solely for agricultural purposes. 
The locomotive that was being hauled had been 
used on a farm for agricultural purposes & had 
been purchased by resp., & he intended to use 
it solely for agricultural purposes, but it was out 
of repair, & when the alleged oflence took place, 
was being hauled to a place where it could he 
repaired. On a summons against resp. under 
Locomotives Act, 1898 (c. 29), 8. 9, for using the 
locomotive under steam on a highway without 
a licence, the justices, without findmg whether 
resp. was or was not a farmer, found that resp.’s 
locomotive was an ayricultural locomotive, & 
that the locomotive under steam was bemg used 
solely for an agricultural purpose when it was 
hauling resp.’s agnicultural locomotive to be re- 
paired, & they dismissed the summons.  T.oco- 
motives Act, 1898 (c. 29), s. 9 (1), exempts agri- 
cultural locomotives from requiring to have a 
licence, & by Locomotives Act, 1898 (c. 29), 
s. 17 (1), ‘‘Vhe expression ‘ agricultural loco- 
motive’ ineludes (@) any locomotive used solely 
for threshing, ploughing, or any other agricul- 
tural purpose, (b) any locomotive, the property 
of one or more owners or occupiers of agricultural 
land, employed solely for the purposes of their 
farms, & not let out on hire” :-—eld: even if 
resp. was not a farmer, the locomotive under 
steam was being used for an agricultural purpose 
as it was bemg used to take an agricultural loco- 
motive to be repaured, & the justices’ decision 
must be affirmed.—WILLIAMS v. MorGan (1921), 
125 Ju BP. 5433 855. P. 19h; 19 L. G. R. 400; 
27 Cox, C. C. 37, D.C. 

164. Construction of bye-law —- User within 
county —Steam roller passing through.|—lLligh- 
ways & Locomotives Act, 1878 (¢. 29), 5. 32, pro- 
vides that ‘* A county authority may .. . make 

.. bye-laws for granting annual heences to 
locomotives used within their county.” By a 
bye-law made by the London County Council 
under that section if was provided that ‘ No 
locomotive shall be used on any highway within 
the county of Londou until an annual licence 
for the use of the same shall have been obtained 
from the council by the owner thereof ’’ :— 
Held: a steam roller which was not at the time 
being employed in road making, but was merely 
passing through the county to a destination out- 
side, was being ‘“‘ used within the county ’’ within 
the meaning of the sect. & the bye-law.—Lon DON 
County Councit v Woop, [1897] 2 Q. B. 482; 
661. J. Q. B. 7123 77 L. T. 3125; 61 J. DP. 567; 
46 W. R. 148; 13 T. L. R. 559; 41 Sol. Jo. 739 ; 
18 Cox, C. C. 639, D. C. 

Annotation :-—Reid. Wators v. Eddison Steam Rolling Ca., 

[1914] 3 Kk, B. 818. 





Sun-sgcr. 3.—CONSTRUCTION, WEIGHT AND 
JLOAD OF LOCOMOTIVES AND WAGONS. 


See Turnpike Roads Act, 1822 (c. 126), ss. 12~ 
14, 16; Locomotive Act, 1861 (c. 70), 8s. 4, 12; 
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t. Validity of bye-law—Regulating 
width of rf eeaV rong standard of 
measuring loads carrted adopted. ee 
Pacr v. Kina (1912), 13 C. L. Re 529. 
—AUS. 


ov Von. XLIT . 


43.—-CAN. 


a. Discrimination against 
residents.|—-lt. v. Pipe (1882), 1 O. RB. 


b. -J—A 
vided that the width of the tyres of 
the vehiclo of overy cart, dray, wagon, 
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Locomotives Act. 1865 (c. 83),s. 7; Highways & 
Locomotives (Amendment) Act, 1873 (c. 77), 8s. 28, 
30; Highways & Locomotives (Amendment) Act, 
1878 (c. 77); Local Government Act, 1888 (c. 41), 
ss. 3 (8), 35 (4) (a), 40 (8), 41 (4) (a2) ; Locomotives 
on Highways Act, 1896 (c. 36), 5. 7; Locomotives 
zct, L898 (c. 29), ss. 1, 2, 4, 14. 

165. Construction of wheels—Shoes—Whether 
bearing surface must be continuous.]—Ly Loco- 
motive Act, 1861 (c. 70), s. 3, every locomotive 
used on a highway & drawing any wacon, shall 
have the wheels cylindrical & smooth soled, or 
used with shoes or other bearing surface of a 
width not less than 9 inches. An engme was so 
used, which had its wheels fitted with shoes 44 
inches broad, placed parallel to one another, & 
3 inches apart, & bolted obliquely across the whole 
breadth of the wheel; so that when a length of 
less than 9 inches of one shoe was in contact. with 
the ground the deficiency was made up by the 
length of contact of the next shoe with the ground : 
—Held: the bearmg surface not being continuous, 
the engime was not in conformity with the Act.— 
STRINGER v. SYK (1877), 2 Ex. 1). 240; 46 
L. J. M. C. 180; 361. 7. 152; 41 J. P. 206; 25 
W. WL. 2738. 

Annotations :—Folld. Body ». Jeffery (1878). 3 Ex. D. 95. 

Reld. Edmunds v. Savin (1878), 26 W. RR. 755, 

166. ——~—.]—A locomotive was used 
on a highway, having the tires of the two driving 
wheels 18 inches wide. Upon the tires were strips 
or shoes 9} inches in width, measured across the 
tire parallel to the axis of the whecl, & 3 inches 
broad & 1 inch thick. The shoes were placed 
alternately on cach edge of the tire, and in the 
centre they touched & overlapped one another 
by about 1} inch. There was thus always a 
bearing surface of at least 9 inches in width on 
the road :—Held: no shoes or bearmng surface 
would comply with the statute unless they were 
stnilar to the tires of the wheels prescribed, viz., 
umform smooth-surface bands of the width of 
9 inches at least round the whole circuinference 
of the wheels; these bands must be continuous 
& unbroken, save in so far as the joints of the 
material used might render perfect continuity 
impossible, & the eneine in question did not 
comply with Locomotive Act, 1861 (c. 70), 8. 3. 








--Bopy «. Jerrery (1878), 3 Ex. D. 95; 47 
L. J. M. @. 69; 388 L. T. 683; 42 J. P. 121; 26 


W. TR. 356. 
Annotation :-— Refd. Iédimnunds v. Savin (1878), 26 W. R755, 

See, now, Wighways & J.ocomotives (Amend- 
ment) Act, 1878 (c. 77), 5. 28 (4). 

167. ------ What are shoes——Question of 
fact.|—- Notwithstanding the dicta of the judges in 
Stringer v. Sykes, & Body v. Jeffery, Nos. 165, 166, 
ante, the question of what are ‘ shocs ”’ within 
Locomotive Act, 1861 (c. 70), s. 3, is a question 
of fact to be determined by the justices.— 
EDMUNDS 7, SAVIN (1878), 26 W. It, 755. 

168. Locomotive must consume own smoke— 
Prosecution—-Burden of proof—On defendant.|— 
In prosecuting a person for unlawfully using a 
locomotive not consuming, as far as practicable, 
its own smoke, contrary to Highways & J.oco- 
motives (Amendment) Act, 1878 (c. 77), s. 30, 
the burden of proof that it does so consume its 
own smoke lies on deft.—PiTr RIVERS v. GLASSE 
(1801), 55 J. P. 663; 7 T. 1. R. 438, D.C. 
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Sect. 2.—Heary locomotives: Sub-sects. 8, 4 & 5. 
Sect. 3: Sub-sect. 1.| 


169. Temporary or accidental cause.) 
—Applts. were charged by resp. with using motor 
engines on a highway which id not consume so 
far as practicable their own smoke, contrary to 
Highways & Locomotives (Amendment) Act, 1878 
(c. 77), 8. 830. The motor engines had emitted an 
excessive quantity of smoke & steam while in 
charge of applts. on a highway. Evidence was 
given that the motor engines were so constructed 
that no smoke or visible vapour was emitted 
therefrom except from some temporary or acci- 
dental] cause, & this evidence was not contradicted 
on the part of resp. The justices were of opinion 
that the excessive emission of smoke & steam 
from the motor engines was due not only to the 
carelessness of applts., but also to the fact that 
the motor engines did not consume so far as 
practicable their own smoke; &, further, they 
were not satisfied that such emission was due to 
any temporary or accidental cause within J.oco- 
motives on Highways Act, 1896 (c. 86), 8, 1 :— 
Held: as the justices had not found as a fact 
that the motor engines were so consticted that 
no smoke or visible vapour was emitted there- 
from except from any temporary or accidental 
cause, Locomotives on Tlighways Act, 1806 
(c. 36), s. 1. did not apply, & applits. were properly 
convicted under Highways & Locomotives (Amend- 
ment) Act, 1878 (c. 77), 8. 30.—HINDLE & PALMER 
av. NoBLetr (1908), 99 TI. T. 26; 72 J. P. 3733; 6 
lL. GR. 825, D.C. 

Annotation :— Consd. Evans v. Nicholl (1909), 100 L. T. 496. 
|--See Sect. 3, sub-sect. I, 
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nost, 

: 170. Weight & name of owner must be affixed— 
Application to steam roller.|——-By Locomotive Act, 
1861 (c. 70), s. 12, the weight of every locomotive, 
& the name of the owner or owners thereof, shall 
be conspicuously & legibly affixed thereon; & 
any owner not having affixed such weight & such 
name shall, upon conviction thereof before two 
justices, forfeit a penalty :~— Held: a steam roller 
is a locomotive within the meaning of the above 
enactment.--WATERS v. Eppison Sream Ron- 
ING Co., Lrp., [1914]3 K. B. S18; 6381. J. K. B. 
1550; TI L. VT. 8053; 78 J. P. 327; 80 T. 1. RR. 
D873 12 Lb. G, Re 1232, D.C. 


SuB-SECT. 4.—CONDITIONS OF, AND 
RESTRICTIONS ON USE, 

See Locomotive Act, 1861 (c. 70), s. 6; Loco- 
motives Act, 1865 (c. 83), ae 3, 4; I.ocomotives 
Act, 1898 (c. 29), ss. 3, 5, 6, 16. 

171. Provision of sGeadints= Peron able to 
assist horses—May be person leading horse & cart.| 
— Locomotives Act, 1865 (c. 83), 8s. 3 which, as 
amended by Tighways & Locomotives (Amend- 
ment) Act, 1878 (c. 77), s. 29, requires one of the 
three persons employed to conduct a steam loco- 
motive on a public highway to precede such 
locomotive on foot by twenty yards, & in case 
of need to assist horses or carriages drawn by 


in the case of two-wheeled vehicles rojecting causin 


damage to road.|— 
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horses, in passing the same, is not the less complied 
with because such person, whilst preceding the 
locomotive on foot, leads a horse & cart of his 
own.—DaAVIS v. BROWNE (1879), 48 L. J. M. C. 
02; 40 L. T. 557; 43 J. P. 416. 

172. ——— Locomotive not exceeding five tons.] 
—By virtue of the provisions of Locomotives on 
Highways Act, 1896 (c. 36), as affected by Motor 
Car Act, 1908 (c. 36), s. 12, & the regulations of 
1904 made by the ee Government Board under 
the latter Act, the obligation imposed by Loco- 
motives Act, 1898 (c. 29), s. 5 (1) (8), to have 
three men in attendance on a locomotive, not 
being a steamroller, only applies where the loco- 
motive unladen exceeds 5 tons.—EVans ». 
Nicuor., [1909] 1 K. B. 778; 78 L. J. K. B. 
428; 100 L. T. 406; 73 5. P. 154 25 T. L. 2. 
239: 71. G. R. 386; 22 Cox, C. C. 70, D.C. 

173. —— Locomotive drawing two or more 
wagons—Person to travel in rear—Validity of bye- 
law.!—-WIL1.14Ms v. Woop, No. 150, ante. 

174. ~——.|—Applt. was in charge 
of, & was the driver of a locomotive, travelling 
on a highway & drawing three wagons & no more, 
& there was no cord or other efficient means of 
communication extending from the rearmost 
wagon to the locomotive. By locomotives Act, 
1808 (c. 29), s. 5 (1), two men had to be employed 
in attending to such a locomotive, & a third man 
had to accompany it in order to assist persons 
with horses. By a local bye-law made in 1918 
under Locomotives Act, 1898 (c. 29), 8. 6 (1), 
‘*A person in charge of a locomotive drawing two 
or more unloaded wagons shall not. cause or suffer 
the locomotive to travel on any highway without 
having (a) a cord or other efficient means of 
communication extending from the  rearmost 
wagon to such locomotive, & (6) a person who 
shall... travel in the rear of such wagons. 
Such last-mentioned person shall signal to the 
driver of such locomotive to stop or drive to the 
side of the lughway when it shall be necessary. 

.’ Local Government (Iimergency VPro- 
visions) Act, 1916 (e. 12), 8. 11 (1), substituted for 
Locomotives Act, 1808 (ce. 29), 5. 5 (1), sect. 25 (1) 
of Local Government (Scotland) Act, 1908 (c. 62). 
Applt. was convicted of infringing the bye-law 
by having no cord or other efficient means of 
communication from the rearmost wagon to the 
locomotive :-—Held: although by the Act of 
1908, as the locomotive was not drawing more 
than three wagons, applt. was not bound to have 
a third man at the rear, yet, as the duties of a 
third man could now be performed by the second 
man & as the first part of the bye-law was sever- 
able from the second part & was not repugnant 
to the Act of 1908 & was not unreasonable, that 
part of the bye-law was valid, & applt. was rightly 
convicted, whether the second part of the bye- 
law was or was not ultra vires.—MORGAN v. ENNION 
(1920), 123 L. T. 809; 813. P. 205; 18 1. GR. 
401, D.C. 

175. Two plough trains travelling together. | 

~WILLIAMS v. Woon, No. 150, ante. 

176. Speed—Locomotives Act, 1865 (c. 83), s. 4 

-Application to railway trains running through 











Alternative methods of 


for loads exceeding 60 cwt., & in the oe & Co. ». MACLENNAN, [1902) 4 measurement of timber carried —Bye- 
cave of four-wheeled vehicles for loads (Ct. of Soss.) (J.) 79; 39 Be. L. R. law unreasonable & ultra  vires.jJ-— 
exceeding 6 tons :—J/eld: the bye- ie 103. L. T. 93.—SCOT. HunNTER v. MCLEAN (1907), 27 N 
law was equal in operation in the L. R. 231,—N.Z. 
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& it had been validly made within 
the bhefore-mentioned section.— He 
TUAPEKA County COUNCIL BYE-LAW 
(1914), 33 N. Z. L. R. 1347.—N.Z. 


c. Construction of whecls -— Spikes 216,—C 


d. Validity of bye-luw-—Using bridge 
— Bye-law as to crossing at owner’s 
riak.]—- MCMILLAN v. 
PRAIRIE ee cee: (1896), 11 Man. L. R. 


able to aasist horses—Whether boy 
nak eee eara old within statute.)— 
SMITH v. Woop ea: 10 R. (Ct. of 
Seas.) (J.) BL —§00 

g. Speed—Heavy en Car (Scot- 
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street.|—The S. coy co. obtained the leave of 
parties interested in the soil of a highway & in 
streets of a town adjoining their terminus, & laid 
rails thereon & ran their railway engines & car- 
riages over such street to a place beyond their 
terminus. No express power so to use the high- 
way was given by any statute :—Held: the Loco- 
motives Act, 1865 (c. 83), 5. 4, applied, & the co. 
could not go at a greater speed than two mules 
ap hour, this being a case of driving a locomotive 
along a public highway within the meaning of 
that Act.—LONDON & Sournh WESTERN Ry. Co. 
v, MYERS (1881), 45 J. P. 731, 1D. GC. 

177. Application to locomotive 
owned by Crown.|—-BKy Locomotives Act, 1865 
(c. 83), power is given to local authoritics to make 
regulations as to the speed, not in any case to 
exceed two miles an hour, at’ wlich locomotives 
may pass through the place subject to their jutis- 
diction; & by s. 4 it is provided that, subjcet to 
those regulations, it shall be not lawful to drive 
any such locomotive along any turnpike road or 
public highway at a greater speed than four 
miles an hour, or through any city, town, or 
village at a greater specd than two miles an hour: 
—Held: in the absence of any express mention 
of the Crown in the Act, the sect. did not apply 
to a locomotive owned by the Crown & driven 
by a servant of the Crown on Crown service.--- 








CoorEeR v. Hawkins, [1904] 2 K. B. 1645 738 
L. J. K. Bo. 118; 891. T. 470; 68 7. PL 253 52 


W. WR. 28833 19 T. I. 2. 6203 

1L. G. R. 8388, D. «. 

Annotation -—Consd. Chare v. Hart (1918), 88 lL. J. K,. OB. 
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17 Sol. Jo. G91; 


178. Using bridge—-What amounts to--Wagons 
drawn across by ropes.|——I)AWSON v, CRUTT (1884), 
48 9. P. Jo. 148, D.C. 

179. Number of unloaded wagons-—Bye-law— 
Application to servant of Crown.!—The rule that 
the Crown is not bound by a statute unless ex- 
pressly named, or unless it so appears by neccs- 
sary impheation, apphes to a servant of the 
Crown when acting within the scope of his 
authority. Where, therefore, a County Council, 
under Locomotives Act, L898 (c. 36), s. 6, which 
empowered them to make bye-laws prohibiting or 
restricting the use of locomotives on highways, 
but contained no reference therein to the Crown, 
made a bye-law that ‘‘ A person in charge of a 
locomotive on any highway shall not use the 
locomotive to draw more than three unloaded 
wagons with or without any wagon solely used 
for carrying water for such locomotive,’ & a 
civilian driver of a locomotive, hired by the 
Army Service Corps & used in His Majesty’s 
service, acting under the directions of a warrant 
officer of that corps, drew five unloaded wagons 
on a public highway, &, in so driving, knocked 
down a lamp-post, it was held that he could not 
be convicted of an offence against the bye-law. 
—CHARE v. Harr (1918), 88 L. J. K. B. 833 ; 
120 I. T. 448; 83 3. P. 543 17 LG. R. 233, 
me Provision of communication cord—~Validity 
of bye-law.}—Moraan v. ENNION, No. 171, ante. 

Excessive weight & extraordinary traffic.]—Sce 
Hiauways, Vol. XXVL., pp. 460-475, Nos. 1762— 
1885. 
land) Order, 105, Art. TA -AULD v. [1917] S. C. 378; 
Adam, 235.—SCOT. ; 

iat ctween motor cycle 
& Be eigoKe LIEK of traction 


ine not sufficiently far apart in 
breach of Pity Hi Liability for negl- 


k. Application 


J—Tait » TROTTER 
aa 54 Se. L. RR. 298; 
11917) 1S. L. T. 172. 
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of Highways t 
gs. 54, to actions for damages for negli- 
gence.)-~HUGHES v. WATKINS & Co., 


867 


Liability for tolls.|—See, generally, HiGHWAys, 
Vol. XXVI., pp. 843-349, Nos. 716~765. 

Lights.]|-—See Road ‘Transport Lighting Act, 
1927 (c. 37). 


SUB-SECT. 5,.—LIABILITIES OF OWNER TO 
THIRD PERSONS. 

Liability for damage to bridges.]—See, generally, 
See Vol. XXVI., pp. 571-588, Nos. 2631- 
2752, 

Ulability for nuisance.]|—See Hiaiways, Vol. 
XXVI., pp. 430-132, Nos. 1496-1511, 

Liability of owner for negligence of hirer.]— 
See BAILMENT, Vol. IIL., p. 115, No. 383. 

Liability of owner for acts of servant.] —See, 
gencrally, MAsvien & SERVANT, Vol. XX XLV., pp. 
123 ef sey. 


SiuctT. 3.---LIGHT LOCOMOTIVES AND 
MOTOR CARS. 
SUB-sEcr. 1.—IN GENERAL, 

See Locomotives on Highways Act, 1896 (c. 36) ; 
Motor Car Act, 1903 (c. 36), 

181. Distinguished from heavy locomotive - 
Engine consuming own smoke—-Emission of smoke 
from temporary or accidental cause.|—Ilighways 
& Locomotives (Amendment) Act, L878 (c. 77), 
8. 30, which prohibits under a penalty the using 
on a highway of a locomotive not constructed on 
the principle of consuming its own smoke, or not 
consuming, so far as practicable, 146 own smoke, 
contemplates only the case where smoke is made 
by the engine in the process of combustion of the 
fuel used m propelling the vehicle, & does not 
apply to the case of a locomotive whose engine 
is a smokeless engine & is so constructed that no 
smoke can be emitted therefrom except by the 
driver’s negligence; & therefore does not apply 
to the case where there 1s an cmuission from the 
locomnotive of smoke not made by the engine 
but caused by the neghgence of the driver in 
supplying an cxcessive quantity of lubricating oil 
to the machinery. A petrol) motor omnibus 
belonging to applts., while being driven along the 
highway by applt.’s driver, was emitting con- 
siderable quantities of smoke smellmg of burnt 
oil. The omnibus exceeded 2 tons in weight, 
but was under 5 tons in weight unladen; its 
engine was a smokeless engine, & the smoke so 
emitted was not made by the locomotive engine, 
but was caused through the neghgenee of the 
driver in supplying an excessive quantity of Jubri- 
cating oil to the working parts of the machinery, 
& no smoke or visible vapour could be emitted 
from the engine except: by reason of the driver’s 
negligence. Upon a summons against applts. 
under Lighways & Locomotives (Amendment) 
Act, 1878 (c. 77). s. 30, for using on the highway 
a locomotive which did not consume, so far as 
practicable, its own smoke: -Held: as the 
motor omnibus was under 5 tons in weight, & 
the engine was a smokeless engine & was s0 con- 
structed that no smoke or visible vapour could 
be emitted therefrom except by reason of the 
driver’s negligence, the omnibus was a light 


[1927] 3 D. Le RR. 302 ; 
448.--CAN. 





& Sons, 60 O. L. BR, 





SCOT. ], ——.] —CARLINO v. ZIMBLANTE, 
(1927) 2 D. LL. lt. 945; 60 O. L. kh, 
269.—CAN. 


Act, m. Tight to recover damages for 
injuries —Plaintiff's car not licenced. }— 


The fact that a motor car is being 
KEK 2 
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Sect. 3.—Light locomotives and motor cars: Sub- 
sects. 1,2 & 3.| 


locomotive within Locomotives on Highways Act, 

1896 (c. 36), s. 1, as extended to heavy motor 

cars not exceeding 5 tons in weight by Article 3 

of Heavy Motor Car Order, 1904, & was thereby 

exempted from the operation of Highways & 

Locomotives (Amendment) Act, 1878 (c. 77), 

s. 30, & applts. had therefore committed no 

offence under sect. 30.—STAR OMNIBUS Co. 

(LONDON) Trp. v. Taaca (1907), 97 L. T. 481; 71 

J.P. 352; 23 T. lL. R. 4883; 51 Sol. Jo. 467; 5 

I, G. R. 808 ; 21 Cox, C. C. 619, D. C. 

182. -|—In order that a 
mechanically propelled vehicle should be exempt 
from Highways & Locomotives (Amendment) 
Act, 1878 (c. 77), s. 30, as being a ‘ light loco- 
motive ’’ within Locomotives on Highways Act, 
1896 (c. 36), s. 1, it is necessary that 1t should be 
‘“so constructed that no smoke or visible vapour 
is emitted therefrom, except from any temporary 
or accidental cause ;’’ but if it is so constructed 
the mere circumstance that on a particular occa- 
sion it does emit smoke does not bring it within 
the first-mentioned sect.—R. v. WILHAHAM, L’x p. 
RowcuirFe (1907), 96 L. T. 7123; sub nom. Kh. 
®. WILBRAHAM, Ex p. ROWCLIFFE, 71 J. PL. 336; 
65 L. G. R. 764, D.C. 

Annotations -—Expld. Hindle & Palmer v. Noblett (1908), 
72 J. P. 3738, efd. Star Omnibus Co. (London) vr. Tagg 
(1907), 97 1. T 18). 

183. ——-- Weight under five tons.) 
Nicuo.u, No. 172, ante. 

184. ——- Weight under seven tons- -‘‘ Heavy 
motor car.’’] -By Article 4, clause 5, of the 
Ifeavy Motor Car Order, 1904, which came into 
operation on Mar. 1, 1905, a heavy motor car, 
the weight of which unladen exceeds 5 tons but 
does not exceed 7 tons, which has been registered 
before Sept. 1. 1904, & which was in use at the 
commencement of the regulations, may on comply- 
ing with the procedure prescribed in the Article 
be registered anew. 

A vehicle which was propelled by other than 
animal power, & which in fact weighed 6 tons 
18 cwts., was in Dec. 1908 improperly registered 
as a motor car under the Motor Car (Registration 
& Licencing) Order, 1903; 1t was in use at the 
commencement of the regulations in the Heavy 
Motor Car Order, 1904, & 1t was registered anew 
under that order, but more than six months 
after the commencement of the same. It was 
being used on a highway, drawing a trailer. the 
combined unladen weight of both being 9 tons. 
Opon an information charging that the vehicle 
was a “ locomotive’? & was not licenced as such 
under Jiocomotives Act, 1898 (c. 39), 5. Ys-- 
Held: clause 5 of Article 4 deals with the car only 











EVANS 0, 





STREET AND AERIAL TRAFFIC. 


& not with the trailer, & the effect of the clause 
was that a heavy motor car up to 7 tons in weight 
unladen may be re-registered under the Article 
uf it fulfils the conditions that it was registered 
before Sept. 1, 1904, it was in use at the commence- 
ment of the regulations, & it has been re-registered 
either within or after the expiration of six months 
from the commencement of the regulations, & 
consequently the vehicle in question was pro- 
perly re-registered as a heavy motor-car & was not 
a ‘ locomotive.”-—-PItarim v. SIMMONDS (1911), 
105 L. T. 241; 75 J. P. 427; 9 LL. G. R. 966; 
22 Cox, C. C. 579, D. C. 

185. What is ‘‘ motor car ’’--Bath chalr pro- 
pelled by electricity.]—-A vehicle used as a bath 
chair or an ambulance, propelled by electricity 
with one-quarter horse power, weighing 2} ewt., 
& travelling at an average speed of about 2 miles 
an hour, is a motor car within Motor Car Act, 
1903 (c. 36), Consequently the vehicle must be 
registered under the Act & the driver of the 
vehicle must be licenced.—E Lisson v. PARKER 
(1917), 117 L. TE. 278; 81 5. P. 265; 383:'T. 1. R. 
380; 61 Sol. Jo. 559; 15 7. G. R. 531, D.C. 

186. What is ‘‘ electrically propelled ’’ vehicle— 
Finance Act, 1926 (c. 22), Sched. I. para. 5.|—-A 
vehicle propelled by electricity gencrated by an 
internal combustion engine on the vehicle is an 
electrically propelled vehicle within clause 5 of 
the First Schedule to the Finance Act, 1926 
(s. 23), & is therefore not subject to the higher 
duty imposed upon a vehicle mechanically pro- 
pelled otherwise than by electricit-yv.—- TInLina- 
STEVENS Morons, Lap. Krenr Country CouNCTT 
(1929), 45 ‘T. —. RR. 249, A. Le 3) revsg., [1929] 1 
Ch. 66, C. A. 

Whether carriage within Customs & Inland 
Revenue Act, 1888 (c. 8).J-- See REviENUR, Vol. 
XXAXIX., pp. 238, 239, Nos. 126, 140. 


Scb-seoT. 2.—REGISTRATION AND LICENCING. 

Sce Motor Car Act, 19038 (c. 36), ss. 3, 20 (1); 
Roads Act, 1920 (c. 72), s. 6, sched. LITT. ; Finance 
Act, 1922 (c. 17), s. 15; Road Vehicles (Registra- 
tion & Licensing Order, 1924; Statutory Rules 
& Orders, No. 1462. 

187. Heavy motor car — Re-registration— 
Heavy Motor Car Order, 1904 (Statutory Rules & 
Orders, 1904, p. 522) Article 4.)—-PiLGrm™ v. 
SIMMONDS, No. 184, ante. 

188. Manufacturer’s licence—Duty to renew 
without notice.|—-When under Motor Car Act, 
1903 (c. 36),s. 2 (6),a general identification mark 
is assigned to amanufacturer of or dealer in motor 
cars, for use as therein specificd, it is the duty 
of the manufacturer or dealer on the expiration 


v. Heonsed to do so.--Held: the autho- 





operated on w public highway without 


the licence required by Vehicles Act, 
1924, c. 42, dves not preclude the 
owner or driver of it from recovering 
damages for injuries caused the car 
or himself by the negligence of the 
driver of another car — MILLER 1. 
BRITISH AMERICAN Orn Co (Sask.), 
[1927] 2 W. W. RR. 519.—CAN, 
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n. Necessity for licence — Omnibus 
starting outside district—Taking up 
passengers uithin district. J—VASCOE v, 
Eocies (1916), 18 W. A. L. Re. 69, -- 
AUS. 

o ee No fare charged 
wunthin  district.J—TlARDY ot. OMITH, 
{WVIMIS. R. Q. 41.—AUS. 





v 
Griag, (1925] 8. A. S. R. 345.—AUS., 


izes =] mo Mt 
Rives (1882), 1 0, R. 490.—CAN. 


Kem 7 ee ee J HOpson's 
PIONEER Moron SERvick, Lrp. v. 
SAYERS, {L927} N. Z& L. RR. 655.—~ 


t. wee —WHEELER ¥, 
Svirru, (1927) N. Z. Ys. Th. 69.—N.Z. 

a. Member of Royal Air 
Force driciung car on superior officer’a 
order, |—PIRRIE v. MCFARLANE (1925), 
36 C. L. It. 170.—AUS., 

b, —-—- Authority conferred on police 
commissioners liccnee  goionera.] — 
Municipal Act, I. S. O. 1887, c. 184, 
8. 436, empowers the police camrs. 
of a city to regulate & licence the 
owners of ommnibuses, ete. The comra. 
of a city passed a bye-law enacting 
that no person or persons should drive 
ar own any vumnibus without being 


rity conferred on the conirs. was to 
licence owners, & not drivers; & 
therefore a conviction of a driver for 
driving witbout a licence was bad.-—-R. 
uv. BUTLER (1892), 22 O. R. 462,—CAN, 


oe. —-- Kffect of ferlure to obtain 
one ]—-A mere failure to obtain a 
licence does not deprive the driver of 
any right of action he would otherwise 
bave against any person who injures 
him by negligence,—GoDFREY  v. 
Coorer, Harr v. COOPER, WARBURTON 
a CoopEn (1920), 51 D. L. RR. 455; 
17 O. W. N. 318, 46 0. L. BR. 565. 
~ CAN. 


F ----—,]—JThe owner of an 
automobile jis not ge aa ae of his 
reimmedy by uction for damage due to 
the negligence of the owner of another 
automobile, by the fact that he has 
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of the annual licence to renew the licence & to 
pay the further fee of £3 as therein provided, 
without any notice heing given to him by the local 
authority that the licence has expired. No such 
notice is necessary, & if after the expiration of the 
licence & before it is renewed by the payment of 
the further fee, the car is used on a pubhe high- 
way, the person so using it commits the offence 
of using the car without being registored. 
JALDWELL ¥. ETIAGUE (1914), 84 L. J. K. B. 5438; 
112 L. T. 602; 79 J. P. 152; 13 L. G. R. 297; 
24 Cox, C. C. 595, D.C, 

Rate of duty.|—Sre Rrevenur, Vol. XXXIX,, 
p. 239, Nos. 139, 140. 

Liability for penalty.|—See REVENUE, Vol. 
XXXIX., pp. 239, 240, Nos, 141-145. 

Liability of licencing authority—Libel contained 
in registration book.|—WSce Lint & SLANDER, Vol. 
NXAXIT., p. 184, No. 2269. 








SUB-SECT. 3.--CONSTRUCTION AND Usk. 

Sco Locomotives on Highways Act, 1896 (c. 36), 
ss. 2,3 3 Motor Car Act, 1908 (c. 36), 8. 20 (1). 

Motor Cars (Uses & Constructions) Amendment 
Order, 1925, Article LL; Road Transport Lighting 
Act. 1927 (c. 37). 

189. Brakes--~What constitute two independent 
brakes—-‘‘ Cutting off ”’ oe Cars 
(Use & Construction) Order, 1904, Article 2 (4), 
which requires that a motor car, within that order, 
should have two mdependent brakes, is not com- 
plied with by the provision of a band brake & 
by the fact that if the engine is ‘ cut off” the 
machinery & wheels are locked as effectively as 
they could have been by another mndependent 
brake.—WILMorT v, SOUTHWELL (1908), 99 1. 7. 
8395 72 7. P. 4913 25 T. L. RR. 22; 71. GX. 
8D. CG. 

190. Fly-wheel _ brake.] --~ Applt. 
caused a steam motor car which exceeded two 
tons in weight unladen & had a reversible engine 
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to be used on a highway. The only efficient brake 
other than the reversible engine was applied by 
means of a band which was brought to bear upon 
the permphery of the fly wheel of the engine, the 
braking power being transmitted from the fly 
wheel through the piston crank shaft & driving 
chain of the car to the back axle, & when the 
engine was out. of gear, or if there happened to be 
a breakage of any of the machinery common to 
the fly-wheel brake & the engine, the fly-wheel 
brake could not operate as a brake nor could 
the engine be reversed so as to operate as a brake. 
Applt. having heen convicted of causing the 
inotor car to be used on the highway without 
having a brake independent of the engine :— 
Held: the conviction was right inasmuch as the 
motor car did not have two independent brakes 
within the meaning of Motor Cars (Use & Con- 
struction) Orders. 1904, 1911, 1913, for if any- 
thing went wrong with one brake the other 
would be put out of action. The Orders required 
that there should be two independent brakes 
in the sense that one should work notwith- 
standing that the other could not, & that each 
should be able to work regardless of the other.— 
CANNON v. JEFFORD, {19I5] 3 KEK. B. 4773 84 
J. J. K. B. 18973 113 1. 7. 701; 79 J. PL 478; 
31 7T. L. R. 4893 138 4. G. R. 944, D.C. 
Annotation *- Consd. Bowen v. Wilson, [1927] 1 K. B. 507. 

191. ——~ Brakes operating on same brake 
drum—Motor cycle.|—A motor cycle had two 
brakes, a hand brake & a foot brake, operating 
on thesame brake drum on the rear wheel :—Held : 
it had ‘ two independent brakes”? within Motor 
Cars (Use & Construction) Order, 1904, Article 
II (4), in that the brake drum was part of the wheel 
& not of the brake. BOWEN vy. WiLson, [1927] 
1K. 2.507; 96]. J. 1. 1B. 183; 186 L. T. 310 ; 
91J.P.383 43h 1. R. 77; 70 Sol. Jo, 1161; 25 
I. G. RR. 50; 28 Cox, (. ©. 298, D.C. 

192. On vehicles drawn by tractor.|—A 
tractor belonging to applis., which was drawing 








not taken out a licence to petnut — plate--hyfectf of not showing at. J Gioon mt Bear, [lv2o} 8. ALS. Re. 202, 
lum to operate his car—Savpson ov. Vebicles Act, ¢. 38, 1912 (Sask.), & 7, —AUS. 
RoBweResON, {1925 ToD. be a 62k; which provides that “no motor q. Revocatwn of licence-—Insuffieient 


o7 N.S. RR. 198,.—CAN. 

e -+-— easonubilily of — bye-law 
requiring any person dreeving motor 
vehiles through borough to hace borough 
Reeence.}--ROBLRISON v. BROSNAILAN, 
LIOLT) N. ZZ D. . 557.--N.Z. 

| Valididy of bye-law) — Re 
AbpmELAIDE CORPN., cop. Mircienn., 
L125) 8 AS. Lt. 179.—-AUS. 

g. Neccssidy for registration — Use 
of acueral identifteation merh—iWhen 
testing ears or demonstrating to  pro- 
bable purchaser,?J—BKRRoGreR wt. RYAN, 
{1921} V. L. Ro G13.—-AUS. 

h. — eee TAYLOR ot, 
KELLLTY, (1922) V. Ll. RR. 











$04.-~AUS, 

k. —-— Whether delegated 
power ultra tues J—GERAGHTY — Uv. 
Porrenr, [1917] N. 4 L. RR. 55t.— 
h--—— Unrcypstered & anticenced 


car——Unlauful use of highuay—Lia- 
biltty of city corporation.jJ—Vite., who 
was driving his motor car at night 
along a highway which wus In a city, 
but in the outskirts, & not much 
travelled, ran against a water-pipe 
whieh had been Ieft at the side of the 
road, & sued the city corpn. for 
damages for the injury done to his 
car :—Illeld: = pitt.’ car was — not 
registered & licensed, ay required by 
Motor Vehicles Act, R. 8. B.C. 19TF, 
c. 169, 8. 9, & ho was, therefore, inahing 
an unlawful we of the highway, & 
could not recover,—GRrIG v. MER- 
Corpn. (B. C.) (1913), 24 W. L. R. 
328 #110, 1, It. 852. CAN. 
m. —- 


Necessity to show numbcr 


vebicle shall be used or operated upon 
any public highway which shall not 
have been reristered under thin Act, 
or which shall not display thereon the 
number plate as presersibed by this 
Act,’ is a bar to the recovery of com- 
pensation for damages snifered by an 
automobile because of the negligence 
of a municipality in allowing an 
obstruction to remain on a publle 
street, if tho automobile was not 
carrying at the time the number plate 
prescribed by tho Act.— FETTER 1%, 
SASKATOON CORPN., [1917] 3 WoW. Et. 
1110: 10 Sask. WL. R119; 39D. L. Tt. 
1.—CAN. 


n. —-— * Owner” Sarling to reqgra- 
ter— Right to recover damages ciunsed 
by negligence of another on_highway— 
Whether owner of automobile a * tres- 
passer. |-- HALPIN 0. GRANT SMITH 
& Co. & MCDOnNnELL, Lrp., (1920) 2 
W.W. RR. 75385 53 DL. RR. 881; 15 
Alta. L. lt. 537.—CAN. 


o. Unheeneed person bond file learn- 
ing fo adrive-- Who is“ driver.’|}-— 
A heeneced driver who fs not in fact 
driving a motor car, but is sitting 
beside an unlicenced person who is 
bond fide Jearning to drive on a public 
highway, 13 to be deemed to be the 
driver of the motor car for the pur- 
poses of Motor Car Act, 1915, s. 10 (1). 
— Lucis » Ttoss, [1925}) V. 1. R. 184; 
46 ALL. 1.156; 31 Argus L. R. 85. 
—AUS. 

p. Whether metal plate at back of 
omnibus descriptive of rehicle—Or limi- 
tation of number of passengers.)-— 


notice given to licencee of revocation.) 
~—PARSONS v. GLENELG CORDN., [1926] 
S. A. S. RR, 167.—AUS. 

Validity of absolute dis- 
cretion conferred on licensing officer. |-— 
Re GLENELG CORPN BYyrk-LAw No, 
NNILLU, We p. Manican, (1927) S. A. 
S. R. 85.—AUS. 

‘-— cated of bye-law.) 
——hR. ow MeNer (Alta.), (1925) 1 
D.L. R 287. 43 Can. Crim Cas, 99 ; 
[1921] 3 WLW. RR. 908.—CAN, 

a. Motor omnibus not duly licenced 
— Luthilitu of oener permitting plying 
for hare }—The owner of a motor 
omnibus who permits the same to 
ply for hire without being duly licenced, 
contravenes Motor Oninibus Act, 1024, 
8 4(1), & consequently ia guilty, under 
sect. 13 (1), of an offenece,—Monr- 
GOMLRY t CORNWALL, [1927] V. TL. RR. 
130; 48 ALL. TT. 123; (1927) Argus 
L. Lt. 32,—AUS, 

b. Extent of powers yiven to munici- 
pahity.]J — The power given to the 
city to “arrange all invtor vehicles 
in classes & differentiate in the con- 
ditions contained jn Heences granted *’ 
ig not restricted to classification of 
the vehicles themselves, but extends 
to the routes or arceus over which 
they run or within which they operate. 
—ht. ve. CALBIc, [1920] 2 W. W. Qh. 
621; 61D. L. R. 2033; 33 Can. Crim. 
Cas. 352; 28 B.C. It. 113.-——CAN, 


c. Right of licencing authority—To 
refuse licence to deserter from Army.] 
—FLANAGAN  v. DUNEDIN CORPN., 
(1920) N. Z. L. R. 713,.—N.Z, 


ae 
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Sect. 3.—Light locomotives and motor cars: Sub- 
secls. 38 & 4, A. (a).] 


a trailer along the highway, had two brakes, a 
hand brake & a foot brake, which could be operated 
by the driver simultaneously without losing con- 
trol of the steering wheel. The trailer was fitted 
with a brake which was not in any way connected 
with the brakes of the tractor, but which could 
be operated by a person occupying the driving 
seat of the tractor, independently of the brakes of 
the latter, by a special handle, but no person other 
than the driver of the tractor was employed any- 
where upon either vehicle to operate the brake 
of the trailer. The driver of the tractor could, 
without Icaving hold of the steering wheel, apply 
simultaneously the hand brake of the trailer & the 
foot brake of the tractor, but he could not apply 
simultaneously the hand brake of the tractor & 
the hand brake of the trailer without losing con- 
trol of the steering wheel:— Held: applts. had 
contravened the provisions of Motor Cars (Use 
& Construction) Order, 1904, Article 111 (3), 
because no person competent to apply the trailer 
brake efficiently was carried upon either the 
tractor or the trailer. -— Roprysons, Lrn. »v. 
RicHArkbs, [1928] 2 K. BB. 234; 97 L. J. K. B. 
483; 139 L. T. 164; 92J.P.73; 447. L. R. 607; 
26 L. G. R. 3811, D.C. 

193. Lights—Motor Cars (Use & Construction) 
Order, 1904 (Statutory Rules & Orders, 1904, 
p. 516) Article 2-- Application to motor cycle.|— 
The definition of a motor car in Motor Cars (Use 
& Construction) Order, 1904, Article I., is such as 
to include a motor cycle. By Article IT. no person 
shall use a motor car on a highway unless the 
conditions thereinafter set forth are satisfied. 
Ly condition 7 (i.) the lamp or lamps to be carried 
by a motor car, must be of a certain specified 
description, ‘‘ proved that... this condition 
shall not extend to any bicycle, tricycle, or other 
machine to which Local Government Act, 1888 
(c. 41), s. 85, apphes”’:—Held: a motor cycle 
is not within the proviso, & is, therefore, hound 
to comply with condition 7 (i.).—-WrnsteRr v. 
TERRY, [1914] 1 K. B. 51; 88 1. J. K. B. 272; 
109 L. T. 982; 78 J.P. 343 30'T. L. R. 235; 12 
Ll. G. R. 242, D.C. 

Iilumination of identification mark.]----See 
Sub-sect. 4. A. (¢), post. 

pes now, Road Transport Lighting Act, 1927 
Cc. ). 

194. Overtaking vehicles-—-Tramcar.|—Bunron 
v. NICHOLSON, No. 63, ante. ” 

See, now, Statutory Rules & Orders, 1909, p. 497. 

195. User on bridge—Heavy Motor Car (Amend- 
ment) Order 1907 (Statutory Rules & Orders, 1907, 
p. 428) Article 14—Validity of order.]—Lleavy 
Motor Car (Amendment) Oider, 1907, Article 14, 
which contains regulations as to the use of a heavy 
motor car on a bridge forming part of a highway, 
& which purports to have been made by the Local 
Government Board under the powers conferred 
by Locomotives on Highways Act, 1896 (c. 36), 
s. 6, & Motor Car Act, 1903 (c. 36), s. 12, is not 
ultra vires the Local Government Board or invalid. 
—Lioyp v, Ross, [1013] 2 K. B. 382; 82 L. J. 
K. B. 678; 109 1. Tl. 71; 77 J. P. 841; 29 
- ep Rt. 400; 11 L. G. R. 503 ; 23 Cox, C. CG. 460, 


Annotation - 





Cousd. A.-G.v. G.N. Ry. (1915), 80 J. PL 9, 
PART V. SECT. 3, SUB-SECT. 4. 
—A. (a), 


d. Kridenre 
of — Constables 
WRIGHT vz, 


of speed — Sufficiency e 
outside 
DUMBARTONSHIRE PRO- 





CURATOR-FiscaL (1910), 47 Se. TL. RR. 
699.— SCOT. 


“trap.’|—  Mrronri, [1910] 8. C. 
Sc. L. Rt. 699; [1910] 2S. L. T. 30; 


STREET AND AERIAL 'l'RAFFIC. 


196. User in Royal Parks—Validity of notice of 
speed limit..—The comrs. published a notice, 
which was posted at the park gates, that no car 
propelled or drawn by mechanical means was to 
be allowed to proceed at a greater pace than ten 
miles per hour. This notice was not laid before 
Parliament :—Held: the regulation contained in 
this notice was good.-MUSGRAVE v. KENNISON 
(1905), 92 L. T. 865; 69 J.P. 341; 217. 1. RR. 
600; 49 Sol. Jo. 567; 3 L. G. R. 932; 20 Cox, 


Cc. Cc. 874, D. C. 
Annotatwn :—Refd, kh. v. Plowdon, Hx p. Braithwaite (1909), 
781.3. K. B. 733. 


197. Duty as to condition—Must not be likely 
to cause danger.]—By Locomotives on Highways 
Act, 1896 (c. 86), 8. 6 (1), the Local Government 
Board is empowered to make regulations with 
respect to the use of light locomotives on high- 
ways, & their construction, & the conditions 
under which they may be used. By sect. 7, 
‘“A breach of any... regulation made under 
this Act... may, on summary conviction, be 
punished by a fine not exceeding £10.” By 
Motor Cars (Use & Construction) Order, 1904, 
Article IJ., clause 6, made under sect. 6 of the Act 
of 1896. ‘The motor car & all the fittings 
thereof shall bein suchacondition as not to cause, 
or to be likely to cause, danger to any person on 
the motor car or on any highway.’’? A motor 
lorry, being a light locomotive within the meaning 
of the Act & a motor car within the mncaning of the 
Order, was being driven along a _ highway. 
Through no fault of its owners the lorry was in 
such a condition as to cause danger to persons on 
the lorry in that one of its axles was defective. 
The axle broke, & a wheel came olf & damaged 
another vehicle. In an action by the owner of 
the damaged vehicle against the owners of 
the lorry for a breach of Article IJ., clause 6, of 
the Order :—Held: 1t was not intended by the 
Act or the Order that every one injured through 
a breach of the Order should have a right of action 
for dainages ; but the duty imposed by the Order 
was a public duty only to be enforced by the 
penalty imposed for a breach of it, & not other- 
wise. —PuILuirs v. BRIrANNIA ILYGIENIC LAUNDRY 
Co., [1923] 2 K. B. 882; 938 L. I. K. B. 53 129 
L. T. 777; 39 T. L. B. 530; 68 Sol. Jo. 102; 21 
J. G. IR. 700, ©. A. 

Annotations :—Refd. Britannia HWysrienic 
Thornycroft. (1925), 94 L. do K. B. 858, 
& Pope vp. Davies, [1921] 2K. B. 75, 
Speed.]—Sce Sub-sect. 4, A. (a), post, 
Regulation of traffle generally.|—See Part I., 

ante, 

Excessive weight & extraordinary traffic.|—<See, 
generally, HiGHWwAys, Vol. XXVIL, pp. 460-475, 
Nos. 1762-1885. 


Laundry (Co ot 
Moentd. Cay ler 


Sub-skcr. 4.—OFFENCES AND PENALTIES. 
A. Offences. 
(a) Haceeding Speed Limil. 

See Motor Car Act, 1903 (c. 36), s. 9. 

198. Evidence of speed—Untested watch.]-- 
Kvidence held admissible.~-GoRNAM v. Brick 
(1902), 18 T. L. hk. 424, D. C. 

199. ——— Opinion of one witness—Speed time 
with stop watch.]|—Upon the hearing of an 
information under Motor Car Act, 1903 (c. 86), 


6 Adam, 287. -SCOT. 


f. Specd erceedcd out- 
side speed limtt lawa.}--YEAMAN_ 1. 
JAMESON, [1910] 8. C. (J.) §.—SCOT. 


Evidence of one 


]—WrianuT v. 
(J.) 94; 


Part V.—Locomotives anp Motor Cars. 


8. 9, for driving a motor car on a public highway 
at a speed exceeding twenty miles an hour, a police 
sergeant proved that he placed a police constable 
at a certain point on the road & stationed himself 
on the same road at a distance of a quarter of a 
mile from the constable ; that, when the motor 
car passed the constable, the constable signalled 
to him & he immediately started the second hand 
of his stop watch & stopped the same when the 
car passed him; & that the time taken by the car 
between the two points as shown by his stop watch 
was 312 seconds, or at the rate of twenty-eight 
miles an hour. 

The stop watch was produced in ct. & not 
objected to. The only evidence as to the rate of 
speed was that of the police sergeant, who gave 
evidence of the time as shown by his stop watch. 
Deft. having been convicted :—Held : the evidence 
of the police sergeant was not evidence of his 
‘opinion’? merely, bul was evidence of the fact 
recorded by his stop watch as to the time taken 
in travelling over the distance, & therefore deft. 
was not convicted ‘merely on the opinion of 
one witness as to the rate of speed ”’ within 
Motor Car Act, 1908 (c. 36), a. 9 (1).—PLANCA v. 
Marks (1906), 94 I. T. 577; 70 J. P. 218; 
22 TT, L. R. 4823 50 Sol. Jo. 8773; 4 1. G. 
593 3 21 Cox, C. C. 157, D.C. 

200. Evidence cf identity of driver--- Person driv- 
ing at end of ‘‘ trap.’’}—(1) Deft. was convicted 
under Motor Car Act, 1908 (c. 36), 5.9 (1), of having 
driven a motor car at a speed excecding the legal 
limit of twenty miles an hour. ‘The evidence was 
to the eflect that two constables were stationed at 
the seventh tnuestone & two other constables at 
the third milestone from St. Albans, at which 
latter milestone the car was stopped, which deft. 
was then driving, the chaufteur sitting beside him. 
Deft. held a licence for driving. The car traversed 
the distance between the two milestones at the 
rate of twenty-eight miles an hour. Deft. did 
not give evidence :—Held: there was evidence 
that deft. liad driven the ear over the whole dis- 
stance as alleged, upon which the justices could 
convict him. 

(2) The notice under s. 9 (2) of the Act, of the 
intended prosecution alleged the ofience to have 
been committed between Markyate & St. Albans, 
two places which were between ten & twenty 
miles apart :—J/eld: as deft. was not misled by 
it, the notice was valid.—BERESKroRD rv. ST. 
ALBANS JJ. (1905), 22 T. L. Ro 1s sub nom. We p. 
Beresrorp, 69 J. P. Jo. 520, D. C. 

201. Notice of intended prosecution——Necessity 
for-— Offence by heavy motor car.|—Motor Car 
Act, 1908 (ce. 36), s. 9 (2), only requires warning 
or notice of an intended prosecution to be given 
in the case of an offence against that sect. itself. 
To drive a heavy motor car at a speed exceeding 
twelve miles an hour is an offence, not against 


witness must be carruborated.}—JAMt- 
HON v, SoOTT, [1914] S.C. (J.) 


187; of (motor 
51 Se. L. R. 808; (1914) 28. LL. T. 


h. Bye-law of counril limiting speed 
cars — 


Made 1 
visions of bue-law-- Inconsistency with 
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Motor Car Act, 1903 (c. 36), 5. 9 (2), but against 
the regulations contained in the Heavy Motor Car 
Order, 1904, as subsequently amended; which 
regulations were made under Locomotives on 
Highways Act, 1896 (c. 36), s. 6, as extended by 
Motor Car Act, 1903 (c. 36), 8. 12 (2). It follows 
that no warning of an intended prosecution for 
such an offence is required.— STAUNTON tv. COATES 
(1924), 094 L. J. K. OB. 05; 132 L. VW. 199; 88 
J.P. 193; 41 T. L. R. 383; 69 Sol. Jo. 1263; 23 
L. G. R. 6; 27 Cox, C, GC. 663, D.C, 

202. Sufficiency of.|—Beresrorp v. Sr. 
ALBANS JJ., No. 200, ante. 

203. J—A statement by a constable 
who stops the driver of a motor car that he thinks 
the driver is exceeding the speed limit, but that if, 
after he had compared the time with that taken by 
anothe" constable three miles away, it appeared 
that tac driver had not exceeded the speed hmit 
over those three miles he would hear nothing 
further about it, is a suflictent warning to the 
driver of an intended prosecution to satisfy the 
requirements of Motor Car Act, 1903 (c. 36), 
8. 9 (2).—J ESSOPP v. CLARKE (1908), 09 L. T. 28 5 
a i P. 358; 24 T. L. R. 672; 6 L. G. BR. 686, 

204, —— Notice of Intention to report for 
driving dangerously.|——Applt., when he was driving 
a motor cycle along a public highway at twenty- 
eight miles an hour, was stopped & was informed 
by a police officer that he was driving ton fast & 
would be reported for driving to the danzer of the 
public. This is an offence under Motor Car Act, 
1908 (c. 36), 83. 1. No further warning was given 
to applt. either orally or im writing. On an 
information against applt. under sect. Y (1) of the 
Act for driving at a speed exceeding twenty miles 
an hour, he contended that he had received no 
warning or notice as required by sect. 9 (2). The 
justices beld that the warning given to applt. at 
the tame when he was stopped was sufficient, & 
they convicted him :—Held: there was no warn- 
ing of an intended prosecution as required by 
sect. 9 (2), & the conviction niast be quashed.— 
Parkes v1. Cons (1922), 127 L. PL 1525 860. P. 
122; 20 L. G. RB. 46383; 27 Cox, GC. 218, D.C. 

205. Service of-~—Delivery to porter at 
block of flats.|—Notice of an intended prosceution 
under Motor Car Act. 1903 (e. 36), 8. 9, for exceed- 
ing the speed limit was delivered by a police 
officer to the porter of a block of flats, where tho 
driver of the car resided, at the tlats, Phe officer 
told the porter the purpose of the notice : —Held : 
{here was some evidence upon which the justices 
could find that notice of intended prosecution had 
been sent to the driver withm s. 9 (2) of the Act.--- 
MARTIN 7 BrooMAN (L909), 73 J. P. 484; 25 
T. 1. RR. 7838, D.C. 

206. Obstruction of police in execution of duty 
—Giving warning of police trap.|—Two constables, 




















method of avoiding a serious accident. 
—HoarRge v. INVERARITY (1026), 28 


auuder = opro- 
W.A. L. R. 125.—AUS 


186; Adam, 529.—8COT. 

2021. Notice of intended prosccution 
—Sufictency of. J—CHRIATIE Ut. SvUVEN- 
BON, [1907] & ©. GJ.) 100; 44 Se. 
L. R. 905; 158. L. 1. 324.—SCoT. 

202 ii. .) — Huares ». 
Nimmo, [1910] S. GC. (J.) 45.—SCOT. 

202 iil. —— .J—In a prosecution 
for a contravention of Motor Car Act, 
1903, 8. 9, which imposes a speed limit, 
prosecutor must prove that the naming 
or notice of the intended prosecution 
required by the sect. was given to the 
accused ; a conviction without such 
proof is bad.— DICKSON v. STEVENSON, 
[1012] 8. ©. WJ.) 1.—SCoT. 








provisions of statule—-Palidity of }— 
CHAPMAN 0. WERRIBERSHIRE, [1925] 
VY. L. R. 525; 47 A. GL. TT. 38; 31 
Argus L. R. 361.—AUS. 

k, —-— ] —- BROWN 
TRANSPER Co, v. TOWNSHEND (Sask.), 
11927] 1 W. W. R. 916.-- CAN, 


lL. When non-observance of speed limit 
justified.}—\1n the case of a motor 
car, it may sometimes be not only 
desirable, but essential for the pur- 
poses of avoiding civil Nability tem- 
porarily to exceed a speed of 20 miles 
an hour to go upon what is, primd 
facie, the wrong side of the road. To 
do so may sometimes afford the only 








m. JWhether powers of council re- 
stricted by statute.}—The general powors 
of a berough counei to rerulate the 
speed of motor cars while travelling 
on tho satroets of the borough were not 
restricted by the provisions regarding 
the speed limit contained in| Motor 
Regulation Act, 1906, 8. 9 (re-enacted 
in 1908 Act, 8. 91).-~WESTON », 
Fraser, (191717 N. Z L. BR, 548.— 
N.Z. 


n. Reasonabilityof.J—A horough 
bye-law which prohibits the foying of 
a motor car at a greater speed than 
twelve miles an hour is not necessarilv 
unreasonable, but it becomes unreason- 
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Sect. 3.—Light locomotives and motor cars: Sub- 
sect. 4, A. (a) & (b).] 


having measured certain distances on a road much 
frequented by motor cars, were watching in order 
to ascertain the pace at which cach car passed over 
the measured distance, with a view to discovering 
whether it was proceeding at an illegal rate of 
speed. Resp. gave a warnmg of this fact to 
approaching cars, which then slackened speed. 
There was no evidence that resp. was acting in 
concert with any of the drivers of the cars, or that 
any car when the warning was given was going at 
an illegal pace :~—Held: resp. was not guilty of the 
oftence of obstructing the constables when in the 
execution of their duty within Prevention of 
‘rimes Amendment Act, 1885 (c. 75), s. 2.-- 
BASTABLE v. LITTLE, [1907] 1 K. B.59; 76 L. J. 
K. B.77; 961. 7.115, 715. P.52; 2°. R. 
38 ; 51 Sol. Jo. 5 L. G.R. 279; 21 Cox, C. C. 
354, D.C. 
-{nnotation -Expld. Betta v. Stevens, [1910] 1 K. B. 1. 


207. -.|—Constables were on duty 
observing & timing the speed of motor cars driven 
along a certain road with a view to the prosecution 
of the drivers of such cars as should be travelling 
at an illegal speed. For that purpose they had 
measured a certain distance along the road. he 
deft. warned the drivers of cars which were 
approaching the measured distance of the pre- 
sence of the constables & the purpose for which 
they were there. There was evidence that at. the 
time the warning was given the cars were being 
driven at an ulegal speed, & the drivers upon 
receipt of the warning slackened thew speed & 
proceeded over the measured distance at a lawful 
speed, whereby the constables, as deft. intended, 
were prevented from obtaining such evidence as 
would be accepted as sufficient in a pohce ct. that 
the drivers of the cars were committing an ofience : 
—THeld: deft. had wilfully obstructed the con- 
stables in the execution of their duty within the 
meaning of Prevention of Crimes (Amendment) 
Act, 1885 (c. 75). 

In my opinion a man who, finding that a car 
is breaking the law, warns the driver. so that the 
speed of the car 1s slackened. & the police are 
thereby prevented from ascertaining the speed 
& so are prevented from obtaining the only 
evidence upon which, according to our experience, 
cts. will act with confidence, 1s obstructing the 
police in the execution of their duty. ... How- 
ever, nothing that 1 now say must be construed 
to mean that the mere giving of a warning to a 
passing car that the driver must look out as there 
is a police trap ahead will amount to an obstruction 
of the police in the execution of their duty in the 
absence of evidence that the car was going at an 
illegal speed at the time of the warning given 
(LorpD ALVERSTONE, C.J.).—BETTS v. STEVENS, 
{I9IOj LK. B.1; 79L. 5S. KR. BL 17; 101 LY. 


able if it is extended indiscriminately 


times, thereby inchiding places & times 


at which there is ttle or no traffic.— 208 i 


PART V. SECT. 3, SUB-SECT. 4. 
to all atreets of fhe borough at all —A 


What may 
consideralion—Traffic 


STREET AND AERIAL TRAFFIC. 


564; 73J.P.486; 26T.L.R.5; 71.4. R. 1052 ; 
22 Cox, ©. C. 187, D. C. 

Penalties — Indorsement of 
Nos. 234, 235, post. 


(b) Reckless or Dangerous Driving. 


See Motor Car Act, 1903 (c. 36), s. 1. 

See CriminaL Law, Vol. XV., pp. 863-865, Nos. 
9178-0490, 

208. What may be taken into consideration— 
Traffic on highway.|—By Light Locomotives on 
Highways Order, 1896, Article 4 (1), no person 
shall drive a light locomotive at any speed that is 
greater than is reasonable & proper, having regard 
to the traffic on the highway. Applt. drove his 
motor tricycle at a speed from 18 to 20 miles an 
hour along a highway, but there was no direct 
evidence that any traffic was interrupted, inter- 
fered with, incommoded, or affected. The 
justices found that the speed was excessive, having 
regard to the traffic on the highway :—feld : the 
justices were right in convicting, as the words 
“ Having regard to the traffic on the highway 
meant haying regard to the traffic on the road, 
& not to the traffic in the immediate vicinity of 
the motor.—SMirH v. Boon (1901), 84 L. TP. 598 5 
65 J.P. 486; 49 W. BR. 480; 17 T. LR. 4725 45 
Sol. Jo. 485 3. 19 Cox, C. C. 698, D.C. 
Annotations -—Apld. Mayhew v. Sutton (1901), 71 Le J. 

k. B, 46. Refd. xr p. Stone (1909), 73 J. P. 444. 


209. What might reasonably be 
expected.J}—The driver of a motor car was con- 
victed before justices under Motor Car Act, 1903 
(c, 36), s. 1 (1), of driving the car ona certain public 
highway “ at a speed which was dangerous to the 
public having regard to all the circumstances of 
the case.’ At the hearing of an appeal to the 
quarter sessions evidence was given by resp. as 
to the traffic which might. reasonably be expected 
to be on the highway, although the admission of 
any evidence as to hypothetical traffic was objected 
{o by applt.:—Held: the evidence was properly 
ndoutted.—ELWEs +. TlorpKrns, [1906] 2 K. B. 1; 
756 L. J. K.B. 450; OL 1. T. 547; TOS. P. 262; 
4). G. R. 6153; 21 Cox, C. C. 183, D.C. 

210. Passengers on highway.|—'I'’o con- 
viet the driver of a motor car of the offence of 
driving it at an execssive speed “ to the common 
danger of passengers’? on a highway, contrary 
to laght Locomotives on Highways Order, 1896 
(c. 36), 8. 1, Article 4, it is not necessary to prove 
that’ there were passengers on the highway.~~ 
MAYHEW v. SuTrron (1001), 71 lL. J. K. B. 465 86 
lL. W183; 5OW. R. 216; IST. L. R. 525 46 Sol. 
Jo. 51; 20 Cox, C. C. 116, D. C. 

211. Danger to person in car.|—Applt. 
having refused to pay toll for a motor car, resp., 
the toll collector placed himself in front of the car 
to prevent it proceeding. Having been warned 
to stand clear, resp., after the car was in motion, 
hung on to the side of the car, was carried along, & 


licence.] — See 

















210i. Passengers on highway. \— 
b). The driving of a vehicle on the public 
street in a culpable & reckless manner, 


be taken into \voreby injury to property {ts caused, 


on haghuay.j— 


InGuis tv. GOUGH, STEWART v, LARKIN, 
[1918] N. Z. L. h. 276.-—N.Z, 





-)— WESTBROOK 1, 
Ne {19Z8] N. Z. L. R. 46, 


o. 
INN 


p. ——-— Whelher ultra vires munici- 
pabty.J—Srewarr vr TODRICH, [1908] 
S. CG. (J) 83 dh Se. Le 1 235, 15 
8S. L T 622. —SCOT, 


q. Sufficiency of romplaint against 
person exceeding speed limit.j—Con- 
ee MITCHELL, [1909] 8. C. (J.) 13. 


CHAMMEN v, GILMORE, [1914] V. L. R. 
455.—-AUS 

208 ii. ———  —~—- .}-—-h. ov. OEENT- 
LE, [1927] 2 D. TL. R. 558: 47 
Can, Crim. Cas, 121; 59 N.S. R. 181. 
-—CAN. 

208 ili. —-— ——-.]-- R. (CAHILL) v. 
Dvupun JJ., (1904) 1. 1. 698.—IR. 

208 iv. J--WESTBROOK 





INNES-JONLS, [1928] N. Z. L. Lt. 46.— 
N.Z. 


208 v. ——- ———.}_- 2. v. DE Kock, 
{1918] E. D. L. 221.—S. AF. 


is not a crime by the common law of 
Seotland, unless the driving is to the 
danger of the Heges -M‘'ATLIATER U. 
3 11907) 8. C. C5.) OF 5 44 
Sc. L. 2. 734. 15 8. L. T. 70.—SCOT. 

r. Power of court of petty sessions 

To suspend licence.}-—-BUCKLEY U. 
Bowrs, [1925] V. I. BR. 530; 47 
A. I. T. 40; 31 Argus L. R. 359.— 
AUS , ee 

t. Whether accused litble  crimi- 
nally.j}—The driver of a motor car 
must show reasonable care towards 
other users of a highway. If he dis- 


Parr V.—Locomotives anp Motor Cars. 


after having asked applt. to stop fell off & was 
injured. The speed of the car was reasonable 
& no danger was caused to any one but, resp. 

Lhe justices convicted the applt. of reckless 
driving under Motor Car Act, 1903 (c. 36),8. 1 (1): 
—Held: the conviction was wrong.—TROUGHTON 
v. MANNING (1905), 92 L. IT. 855; 69 J. P. 207; 
53 W. R. 493; 21'T, L, R. 408; 3 L. G. RL BA8: 
20 Cox, C. ©. 861; sub nom. Houaeton v. 
MANNING, 49 Sol. Jo. 446, D. ©, 

212, Speed of car—-Defendant charged 
with driving ‘‘ in manner dangerous to public.’’}— 
Upon the hearing of an information under Motor 
Car Act, 1903 (c. 36), s. 1 (1), against the driving 
of a motor car for having driven the motor car 
on a public highway “in a manner which was 
dangerous to the public,” evidence of the speed at 
which the motor car was driven is admissible & 
may be taken into consideration by the justices, 
although the sub-sect. makes it a separate & 
distinct offence for a person to drive a motor car 
on a public highway ‘‘ at a specd which is dangerous 
to the public.” — HARGREAVES v. BALDWIN (1905), 
98 L. T. 311; 69 J. P. 38973 21 T. L. R. 715; 
31. G. BR. 973, D.C, 

213. -|—HKach of applts. drove 
a motor charabane at a speed in excess of the 
speed limit on a public highway for a distance 
of 2 mules, within which distance there were 15 
roads converging on the highway, making at one 
point dangerous cross roads, & two railway 
stations with entrances abutting on the highway. 
Applts. were charged under Motor Car Act, 1903 
(ce. 36), 8. 1 (1), with having driven in a manner 
dangerous to the pubhe having regard to all the 
circumstances of the case, including the nature, 
condition & use of the Inghway, & to the amount 
of traffic which actually was at the time, or which 
might reasonably be expected to be, on the 
highway. Applts. were convicted :—Ileld : there 
was evidence to support the conviction, notwith- 
standing that the evidence showed that applts. 
might also have committed the offence of driving 
at a speed which was dangerous to the public.— 
BERESFORD v. RICHARDSON, [1921] 1 K. B. 243; 
90 L. J. K. B. 318; 124 L. T. 2743 85 J. P. 60; 
o7 T. L. R. 58; 18 L. G. R. 855; 26 Cox, C. ©. 
673, D.C. 

214, ——-- ——-- --—- Whether bar to conviction 
for exceeding speed limit.|—Nhe driver of a motor 
car was convicted under Motor Car Act, 1903 
(c. 36), 8s. 1, of driving his motor car in a manner 
which was dangerous to the public. Evidence 
was given as to speed, & the question of speed, 
besides other circumstances, was taken into con- 
sideration on such conviction. Jie was then 
charged on a second information with driving his 
car at a speed exceeding 20 miles an hour, con- 
trary to Motor Car Act, 1903 (c. 36), 5. 9 :—Held : 
as the question of speed had been taken into 
consideration on the conviction under sect. 1, 
the conviction was a bar to a conviction under 
sect. 9 for driving at a speed exceeding 20 miles 
an hour.—WELTON v. TANEBORNE (1908), 99 J.. 'T. 














regards this duty, ho is criminally 


liable for the consequences of his acts. ce. Validity 





—-McCarTHy v. RR. (Sask.) (1921), 9 offences charged in summons. }—R. v. 

628.C, 2.405 (1921) 2 Wow It. 7515 Cavan JJ., [1914] 2 1. R. 150.~-I1R. 

35 Can, Crim. Cas, 213; 61 Dod. Reg. Indarsation of licence,]-— CAMPRELL 
70.—CAN. vw. STRACHAN, [1927] N. I. 226,—IR. 
a. Liability of owner of car for reck- e BRIE 


legs driving of servant. J—-VaRAS LALL %. [1905] 


Kt. (1924), 1. L. BR. 51 Cale. 948.-—IND. 


b. Tazricab driver requested to use f. 
spectacics when drnving— Failure to do a liconce 
so—E ficiency not appreciably affected 
by defective eyesight—Liability for negli- 
gence.) —R. v. ABAS Mirza (1918), 





1. L. R. 12 Bom. 396,—IND. 
of convuition — Several 


8 BF. (Ct. of Sess. (J.) 15; 43 Se. 
L. 2. 53; 138. L. T. 494.-—SCOT. 
.}— Where a person holding 
under Motor Car Act, 1903, 
has been convicted of a first offence 
under sect. 1 of that Act the sheriff 
is bound to order indorsation of 
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668; 72 J.P. 419; 24 T. L. R. 873; 61. G. R. 
891; 21 Cox, C. C. 702, D. C. 

215. —— Defendant charged with driving 
‘* at speed dangerous to public.’’]—Proof of the fact 
that a motor car is driven through a village at 
the rate of 23 miles an hour is evidence that will 
support a conviction under Metor Car Act, 1903 
(c. 36), 8. 1, for driving a motor car, on a high- 
way, at a speed which 1s dangerous to the public. 
having regard to all the circumstances of the case. 
—Ha p. SYONE (1909), 73 J. P. 444; 25 TT. R. 
787, D.C. 

216. Validity of conviction—-Single conviction 
for more than one offence—Speed or manner 
dangerous to public.]—-The provisions of Motor 
Car Act, 1903 (¢. 86), 8s. 1 (1), prohibiting the 
driving of a motor car “ at a speed or in a manner 
which is dangerous to the public”? create two 
distinct offences; & a conviction for driving a 
motor car “ at a speed or in a manner which was 
dangerous to the public” is therefore bad for 
duplicity.—R. v. Wrens, etc. JI., Be p. CLIFFORD 
(1904), 91 L. T. 983; 68 J.P. 392; 20'T. L. R. 549; 
21L.G. RB. 918; 20 Cox, C. C. 671, D.C. 
Annotations :-- Expld. Wargreaves v. Buldwin (1905), 93 LI. 

311 Consd. Beresford v Ttichardson, (1981) 1K, B. 215; 

R. v. Jones, Ha p Thomas, (1921) 1 K. B. 632. Refd. 

Eaep. Beecham, [1913] 3 K. B. 45. 

217. Driving recklessly & at speed 
dangerous to public.} — Appct. was summoned 
under Motor Car Act, 1903 (c. 36), s. I, for, & 
convicted of, driving a motor car on a highway 
“recklessly & at a speed which was dangerous to 
the pubhe, having regard to all the circumstances 
of the case, including the nature, condition & use 
of the said highway, & to the amount of traffic 
which actually was at the time, or might reason- 
ably have been expected to be, on the said high- 
way ” :—J/eld: as the driving of the car was one 
indivisible act which might constitute both the 
offenees charged, the conviction was not bad for 
duplicity.—R. v. Jones, Er p. Thomas, [1921] 
1K. B. 6382; 90 LL. J. K. B. 543; 124 L. T. 668 ; 
85 J.P. 112; 37 TLL. R209; 19 LG. RR. 354; 
26 Cox, C. C. 706, D.C. 

218. Refusal by owner to give name & address 
of driver—Refusal of driver not condition precedent. | 
—-A conviction of the owner of a motor car under 
Motor Car Act, 1908 (c. 86), s. 3 (1), stated that 
deft. did unlawfully refuse to give the name & 
address of the person who at a specified time & 
place was driving deft.’s motor car, such name & 
address being required in order that proceedings 
might be taken avainst him under Motor Car Act, 
1903 (c. 36), 8. 1, & rule 6, Article 1, of the Statutory 
Rules & Orders, 1904 :—Held : the conviction was 
bad,in that it did not state what. offence the driver 
of the motor car was alleged to have committed. 
It was not w condition precedent to the obligation 
of the owner of a motor car to give the name & 
address of the driver of his car that the driver 
should previously have been asked for & should 
have refused to give his name & address.—R. v. 
HANKEY, [1905] 2 K. B. 687; 74 L. J. K. B. 022 ; 

















leence: & it is not within the power 
of the et. of appeal, atanding the con- 
vietion, to alter the sentence by ordor- 
ing the removal of the indorsation.-— 
CROMWELL v. Ruenron, [1911] S.C. CF) 
86; 488e. L. R. 8233; [1911] 28. L, T. 
53; 6 Adam, 498.—SCOT. 

g. Necessity to specify modus of 
negligence. J—TODRICK v. DENNIDLAR 
(190L), 7 F. (Ct. of Sess.) (J.) 8; 42 
Se. L. R. 199; 128. L. T. 573.-—SCOT. 

h. ———.] — Hoperrr v. DURBAN 
INSPECTOR OF PoLtcE (1925), 46 
N. L. lt. 184.-—-S. AF. 


v.  MIYTCHELL, 
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Sect, 3.—Light locomotives and motor cars: Sub- 
sect. 4, A. (b), (c), (d), (e), & B.] 


03 L. T. 107; 69 J. P. 219; 54 W. R. 80; 21 
T. L. R. 409; 3 L. G. R. 554; 21 Cox, 0. C11; 
sub nom. R. v. IIANKEY, ETC.,JJ., Ex p. CRAVEN 
ee 49 ari 419, D. C. 

Annotations :— - R.v. Chancellor, Hx p. 5 5 
69 J. P. 383. Refd. er p. Beschaine T1bi3t ok. Beas: 
Poimton v, Cox (1926), 136 L. T. 506. 

219. Failure to give information leading to 
identification of driver—Conviction must aver 
offence committed by driver..—The conviction 
of an owner of a motor car “ for that he .. . then 
being the owner of a registered motor car, H 746, 
on being duly required so to do, failed to give 
information to Jead to the identification of the 
person or persons driving such carat ...on... 
contrary to Motor Car Act, 1903 (c. 36), 8. 1 (3),”" is 
bad, in that it does not aver that the driver of such 
car had committed an offence under Motor Car 
Act, 1903 (c. 36), 5. 1.—R. v. CHANCELLOR, Ea p. 
aati (1005), 69 J. P. 383; 3 L. G. BR. 1012, 
alnnotation :-—Refd. kc p. Beecham, [1913] 3 K. B. 45. 











220. _—— jJ—R. v. HANKEY, No. 218, 
ante. 
221. Sufficiency of general 











averment.]—In the conviction of the owner of a 
motor car under Motor Car Act 1903 (c. 36), 
s.1 (3), for refusing to give information which may 
lead to the identification of the driver, it is suffi- 
cient to state generally that the driver had com- 
mitted an offence under Motor Car Act, 1908 
(c. 36), 8. 1 (1) without more particularly specifying 
that. offence.— Er p. BkecHam, [1913] 3 K. B. 45; 
$2 L. J. K. B. 905; 109 L. T. 4423; 29 TL. R. 
oS 3 23 Cox, C. C. 571; 77 J. P. Jo, 280, D.C. 

222. Aiding & abetting commission of offence— 
Person in control of car.J—A person who has 
aided & abctted the commission of an offence 
punishable on summary conviction may, under 
Summary Jurisdiction Act, 1848 (c. 44), s. 5, be 
convicted upon an information which charges him 
with having committed the offence as prmcipal 
offender. 

Applt. appealed to quarter sessions against a 
conviction for unlawfully driving his motor car 
at a speed dangerous to the public. At the 
hearing of the appeal there was a conflict of 
evidence as to whether the car was being driven 
by applt. or by a lady seated by his side in the car. 
The quarter sessions, without deciding whether 
applt. was himsclf driving the car, dismissed the 
appeal, finding as facts that if the lady was driving 
she was doing so with the consent & approval of 
applt., who must, have known that the speed was 
dangerous, & who, being in control of the car, 
could, & ought to, have prevented it :—Held: 
there was evidence on which applt. could be 
convicted of aiding & abetting the commission of 
the offence.---Du Cros v. LAMBOURNE, [1907] 1 
kK. B. 40; 76L. J. K. B. 50; 95 L. TT. 7823 70 
J.P.525; 23 T.L.R.3 5 LG. R. 120; 21 Cox, 
GU. GC. 311, D.C. 

Annotations —Consd. Gould vr. Houghton, (1921) 1 K. B. 


509. Refd. Provincial Motor Cab Co. vp. Dunning (1909), 
101 L. T. 2315 Samson v. Aitchison, (1Uf2] A. CG. B4s; 


k. Whether reckleasness or neglr- 11925} S&S. RR, 
gence need be wilful.--Wavtcn v. 105,—AUS. 
CAMPBELL, [1920] 8. C. (J3.) 13° 57 
se L, R. 635 (1919} 28. L. T. 233.-- m. Whether 
SCOT. sary _ 


PART V. SECT. 3, SUB-SECT, 4. 
—A. (¢€), 


; : rear prescribed 
1. Failure to heep tail lamp lighted.) 
—Locn vr. DeEaKIN, Ex p. DEAKIN, 


Q. 237: 


In a prosecution of the driver 
of a inotor ear for driving his car with- 
out having attuched thereto a lamp 
exhibitmg the red light towards the 
by Locormotives on 
Highways Act, 1896, 5. 2, & 
Cars (Use & Construction) (Scotland) 


STREET AND AERIAL TRAFFIC. 


Pratt v. Patrick, [1924] 1 K. B. 488: Piokup v. United 
Kingdom Dental Board, [1928] 2 K. B. 459. Mentd. RB. 
v. De Marny (1906), 96 L. T. 159. 

No. 


Penalties—Indorsement of licence.]—Sce 
233, post. 


(c) Failure to Illuminate Identification Plate. 


See Roads Act, 1920 (c. 72), 8.6; Road Vehicles 
(Registration & Licencing Order) 1924. 

223. Criminal intent unnecessary—Liability of 
owner for act of servant.|——Applts., a limited co., 
who were motor cab proprietors, were convicted 
before a magistrate of aiding & abetting a driver 
in their service in using a motor cab in contra- 
vention of Art. 11 of the Motor Car (Registration & 
Licencing) Order, 1903 on the following facts: 
The driver was using a motor cab more than one 
hour after sunset having a lamp, which was lighted, 
hanging too low to illuminate the identification 
plate. The motor cab was fitted with a proper & 
permanent bracket on which to hang the lamp. 
Applts. had in their service a foreman, who was 
charged by them with the duty of seeing that the 
cabs left their premises in such a condition as to 
coniply in all respects with the Motor Car Acts, 
1896 (c. 36) & 1908 (c. 36) & the regulations of the 
Board of Trade made thereunder. The magistrate 
found that applts. were careless in not seeing to it 
that a proper lamp was fixed on the cab .—Held: 
there was evidence on which applts. might be 
convicted of aiding & abetting them driver in 
committing a breach of the above reguiation.— 
PrRovINcIAL Moror Cas Co., Lrp. v. DUNNING, 
(1909) 2 K.B. 599; 101 L. 7. 2315 738 5. P. 387; 
71. G. R. 765; 22 Cox, (, C. 159 5 sub nom. PRo- 
VINCIAL Moron Can Co. v. DUNNING, IKYNASTON'S 
Casnt, 78 J. J. K. 2B. 8223; sub nom. PROVINCIAL 
Moror CAs Co. v. DUNNING, PARKER'S CASK, SAME 
v. SAME, KYNASTON’'S CASE, 25 'T. L. R. 646, D.C. 
winnotatuon :—Mentd. Dickeson v. Mayes, [1910] 1 K. B. 452. 

224. Whether offence under Motor Car Act, 
1903 (c. 36).]--Resp. having been convicted of 
using a motor car at night on a public mghway 
without having a Jamp burning on the back of the 
car as required by Article XT. of the Motor Car 
(Registration & VLiceneing) Order, 1903, was 
called upon to produce his lbeence tor the purposes 
of indorsement, & having failed to do so, he was 
charged with the commission of an offence under 
Motor Car Act, 1903 (c. 36), 8. 4. The justices 
dismrussed the charge :--Held: (1) resp. should 
have been convicted, as the offence of which he had 
been convicted was an offence under Motor Car 
Act, 1903 (ce. 36); (2) it was also ‘ an offence in 
connection with the driving of a motor car.”?-— 
Brown v. Crossity, [1911] 1 K. B. 608; 80 1, J. 
K. B. 478; 104 L. T. 42953 75 J. P.177; 27 
T. LR. 104; 91. GR. 194 22 Cox, C. C. 402, 
bv. C. 
wfnnotations ;—As to (}) Apld. Printz v Sewell, [1912] 2 

kK. B. 5t1. Folld. Simmonds v. Pond (1918), 88 L. J. 


K. 1B. 857. as to (2) Apld, White v. Jackson (1915), 84 
L. J. K. B. 1900. 


225. jJ—Applt. was charged under Article 
II. of the Motor Car (Registration & Ticencing) 
Order, 1903, with using a motor cycle at night on a 
public highway without having a lamp burning on 





19 Q. J.P. Order, 1904, Art. TT. (7) (i) Held: 
the fact that the lamp was not burning 
per se rendered the accused guilty ; & 
t was no defence that he did not 
intend to contravene the order, had 
shown no negligence, & did not know 
that his lamp, which had been lighted, 
had been own out.---HOWMAN 1. 
RtusseLn, (1923) S. CG. (J.) 82; 60 
ge. L. HR. 363; [1923] 8S. L. T. 336.— 
SCOT. 


Mens TEA PMCCER- 


Motor 


Part V.—Locomorives AnD Motor Cars. 


the cycle so contrived as to illuminate every letter 
or figure on the cycle as required by the article :-— 
Held: the offence with which applt. was charged 
was an offence under Motor Car Act, 1903 (c. 36), 
g. 2 (4) & it was open to him under the sub-sect. 
to set up the defence that he had taken all steps 
reasonably practicable to prevent the Ictters & 
figures which ought to have been illuminated being 
obscured or rendered not casily distinguishable.— 
PRINTZ v. SEWELL, [1912] 2 K. B. SLL: SLL. J. 
K. B. 905 ; 106 L. T. 880 5 769.2. 205: 28 TLL. BR. 
396; 101. G, R. 665; 23 Cox, C. C. 23, D.C. 

226. Whether ‘‘ offence in connection with the 
driving of a motor car.’’|—Brown v. CrossLiey 
No, 224, ante. 

227. Defence to proceedings—All reasonable 
i aa taken.]—-PRINTz v. SEWELL, No. 225, 
ante. 


y 


(d) Failure lo Produce Licence. 

228. Failure to produce licence—For indorse- 
ment.|—A breach of Motor Cars (Use & Construc- 
tion) Order, 1904, Article IV., mn allowing a motor 
car to stand on a highway so as to cause an un- 
necessary obstruction thereof is not an offence in 
connection with the driving of a motor car within 
Motor Car Act, 1903 (c. 36), 8. 4; & therefore a 
driver who, after being convicted of that breach 
of the Order of 1904, refuses to produce his licence 
for the purposes of indorsement cannot be con- 
victed of an offence under Motor Car Act, 1903 
(ce. 36).—R. uv. Yorusuire (WEsr Ripinc) JJ., 
Ke p. SUACKLETON, [1910] L IK. B. 4393 791. J. 
K. B. 244; 102 LT. 1383 22 Cox, C. C. 280; 
sub none. R.v. BEAVER & ACKROYD, Ee p, SUACKLE- 
TON, 74.5.P.127; 81..G. RR. 168, D.C, 

Annotation :-—Expld. Brown v. Crossley, J1911} 1 KB. 603 





229. —---.]—Brown v. Crossney, No. 
221, ante. 
230. —---.] —The holder of a driver's 





licence under Motor Car Act, 1903 (c. 36), was 
convicted of having unlawfully used petrol for a 
purpose other than one of those expressly autho- 
rised by the Motor Spint (Consolidation) & Gas 
Restriction Order, 1918, made under Regulations 
2 & 250 of the Defence of the Realm Regulations. 
fife failed to produce his licence for indorsement 
as required by sect. 4 (1), of the Act :—Held: 
as he had been convicted of an ‘ offence in con- 
nection with the driving of a motor car ‘ within 
sect. 4 (1), of the Act, he was bound to produce his 
licence for indorsement & should be convicted for 
its non-production under sub-sect. 2 of the same 
sect.— SIMMONDS 7 POND (1918), 88 L. J. K. B. 
857; 1201. T. 124: 885.P.56; 35 T TG, R187; 
17“. G.R. 228 3; 26 Cox, C. 0. 865, D.C. 

231. —--— ‘* Person driving a motor car ’’—— 
Licence demanded in court room.!-—ITAMILITON vt. 
Jones (1925), 42 7. 1. RR. 148, D.C. 


(e) Other Cases. 

232. Failure to keep record of use of general 
identification mark-—Use by employee without 
authority.|—Article XII. of the Motor Car Registra- 
tion & Licencing Order 1908, provides that on 
‘every occasion on which the gencral identification 


that it is alleged that the driver had 
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mark (which by Motor Car Act, 1903 (c. 36), 5. 2 
(4) (6), may be assigned to a manufacturer of motor 
cars) 1s used, the manufacturer shall keep a record 
of the distinguishing number on the identification 
plate & of the name & address of the person driving 
the car. 

Applts. were nianufacturers of motor cycles to 
Whom a gencral identification mark had been 
assigned, ‘Their stock of motor cycles was placed 
by them under the charge of a manin their employ- 
ment. This man took out one of their motor 
cycles without their knowledge or authority & 
used it for his own private purposes. No record 
as required by Article XU. was kept on the 
occasion of this user of the motor cyele, & applts. 
Were in consequence charged with the offence of a 
breach of Article XII. :--Held : as the user of the 
motor cycle was unauthorised by & unknown to 
applts. the failure to heep a record did not render 
them guilty of the offence charged.—PHkLon & 
Moorn, Lvp. vy. Kaen, (1914) 38 WK. OB. 1655) 83 
LJ. KK. BL 15183 L1E L. T. 2143 78 J. PL. 247; 
12 1, G.. 950; 24 Cox, C. C. 234, D.C. 

Leaving car so as to obstruct highway.|~—Sce Nos. 
236, 237, post. 

TDROR SE identification plate.]|—See No. 238, 
post. 

a da in regard to lights.}—See Nos. 239-24], 
post, 

Unlawiul use of petrol.|—-Sve No. 242, post. 

Drunkenness.|-——See Criminal Justice Act, 1925 
(e. 86), 8. 40, 


B. Penalties. 

See Locomotives on Wighways Act, E&8G6 (c. 36), 
s. 7; Motor Car Act. 1905 (c. 36), 58. 1. 11 (1). 

233. Indorsement of licence-—-Driving at speed 
dangerous to public-— First offence.}]-——k. v. 
LANDMAKK (1901), 68 J. V. do. S08, D.C. 

234. Exceeding speed limit—Limit fixed 
under Parks Regulation Act, 1872 (c. 15)—First 
or second offence.|—-Where the driver of a motor 
car js convicted of a fitst or second offence of 
exceeding a speed hmit fixed in a lawful way other 
than under Motor Car Act, 1908 (c. 36), ¢.7., under 
rules made by the Comrs. of Works & Public 
Bulldings in connection with the regulations pre- 
scribed by the Parks Regujation Act, 1872 (c. 15), 
the ct. before whom the conviction takes place 
has no power under Motor Car Act, 1908 (c. 36), 
s. 4, to indorse on the convicted person’s lieence 
particulars of the conviction, —R. v. MARSHAM, 
Ev p. CHAMBERLAIN, [1907} 2 K. B. 6883: 76 
lL. J. K. B. 1086, 97 L. bP. 898; 71 J. P. Add 
23-1. 1. R. 620; 51 Sol. Jo. 592; 5 J. G. ft. 998 
21 Cox, ©. C. 510. D. ©. 

Annotation -~--Apld. 2.» Plowden, 11909] 2 EK. B, 269. 

235. - - Third offence.|-—A _ ct. 
before whom a person 1s convieled of a third 
offence of diiving a motor car in a Royal park 
at a speed exceeding the mut prescribed by the 
parks regulations has power to undorse the driver’s 
licence under Motor Car Act, 1903 (c. 36), #. 4, 
notwithstanding that the parks regulations pre- 
seribing the speed limit were not made until after 








178: 47 A. i. T. 1135 [1926] Argus 


PART V. SECT. 3, SUB-SECT. 4. 
-- A, (@). 


n. Offence cominitted by driver of 
motor car & failing to stop—Duty of 
owner to give informeaton—Condilion 
precedent to owner's lability.[--In 
order to impose on the owner of a car 
a duty under Motor Car Act, 1915, 
s. 10 (3), ‘‘ to give any information 
which is within his power to give & 
which may Icad to the identification & 
approheneion of the driver,” the fact 


comunitted an offence against sect. 10 
of the Act must be communicated to 
the owner. It is not ai condition 
precedent to the Habihty of the owner 
of a motor car to give the information 
required tuder sect. 10 (3) that the 
driver of the car must have ‘ refnsed 
to give his name or address,” or other- 
wise evaded identification as described 
in the sub-sect when called upon to 
do so by a member of the police force.— 
Coysy ¢«. Grimwabk, [1926] V. L. ht. 


I. HR. 104.—AUS. 


o. Duty of driver to sound horn — 
On seeing passenger aliyht from astrect 
nine Laabiley for ae gence , 
Maynery, [1918] 8 W. W. RR. 3882; 
li Sask. To. &. 4953 affd., (19191 J 
W. W, RR. 357- CAN, 

po —---It jis not necessary at 
all times & in all circumstances for 
the safety of the travelling public that 
a motorist should sound his hvoter 
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Sect. 3.-—Light locomotives and motor cars: 
secl. 4, BL &C.] 


the Motor Car Act, 1903 (c. 36), had come into 

force.—R. 1 PLOWDEN, [1909] 2 K. B. 269; sub 

nom. R. ve. PLowpen, We p. Brarrinwairer, 78 

lL. J. K. B. 738; 100 J. TT. 856; 73 J. P. 266; 

25 T. L. R. 430; 7 1. G. R. 5843; 22 Cox, C. C. 

114, D.C. 

236. Leaving car so as to obstruct highway 
-—Whether offence in connection with driving of 
motor car.|—Leaving a motor car unattended so 
as to cause an obstruction on a highway is not an 
offence in connection with the driving of a motor 
car, &, therefore, a conviction of the driver for 
so doing, cannot be indorsed on his licence under 
Motor Car Act, 1903 (c. 86), s. 4 (1).—R. v. 
LYNDON, l’a p. MOFFAT (1908), 72 J. P. 227; 6 
L. G. R. 890, D.C. 

Annotation +--Folld. Rov. Yorkshire (West Riding) JJ., 
itz yp, Shackleton, [1910] 1 KK. 2B. 439, 

237. J--R. ov. YORKSHIRE 
ee RIpinG) JJ., Lx p. SHACKLUTON, No. 228, 
ante. 

238. Improper identification plate.|—-The 
driver of a motor car driving a motor car on a 
public lighway the letters & figures on the identi- 
fication plate of which are not in accordance with 
the regulations made by the Local Government 
Board by virtue of Motor Car Act, 1908 (c. 36), 
s. 7, commits an offence under that statute, & 
therefore his heence may be indorsed under the 
provisions of Motor Car Act, 1903 (c¢. 36), 8. 4.-— 
Rov. Goa. fap. McKim (1909), 100 J. TP. 858 ; 
73.4. P. 290; 71. G. R. 589; 22 Cox, C. C. 118, 
D.C, 

Annotation :-—Refd. Brown v. Crossley, [1911] 1 K. B. 603. 
239. Offence in regard to lights—Driving 

without offside light.;— A conviction under 

Motor Cars (Use & Construction) Order, 1904 for 

driving a motor car without a light 1s a con- 

viction for “an offence in connection with the 
driving of a motor car” within the meamng of 

Motor Car Act, 1903 (c. 36), 5s. 4, & the justices are 

entitled under that sect. to cause particulars of 

the conviction to be indorsed upon any licence 
under the Act held by the person so convicted. 

Lap. SYMES (1910), 103 L. 'T. 428; 75 J.P. 33; 

27 T. LL. R. 213 9 LG. R. 154, 22 Cox, C. C. 346, 

dC. 

Annotations ---Apld. White v Jackson (1915), 84 J. K. B. 
1900. Refd. Brown 2. Crossiey, (1911) 1 i. B. 603. 
240. Driving without rear light.]-— 

BROWN v. Crossiey, No. 224, ante. 

241. ----— —--— Using powerful head lights.]~- 
By an Order of the Secretary of State made under 
the Defence of the Realm (Consolidation) Regula- 
tions, 1911, the use of powerful lamps on motor 
cars was prohibited. 

Applt. was convicted of an offence under this 
Order, At the time of the commission of the 
offence he was driving the car :—Held: he had 
been convicted of an offence ‘fin connection with 
the driving of a motor car’”’ within the meaning 
of Motor Car Act, 1903 (c. 36), s. 4 (1), & was 
therefore liable to have particulars of the con- 





























atrect into 
[1920] 


before turning from one 
another. — fi. ov. Evenitrt, 
E. D. L. 170.---S. AF. 


q. Act prohuiting entoricated person 


600.—CAN 


Can. Crim. Cas, 219; 21 Sask. L. 2. 


t. Trade lieence—Use of licence by 


person other than licensee —- Whether In 


STREET AND AERIAL TRAFFIC. 


viction indorsed upon his licence.—WHITE uv. 

JACKSON (1915), 84 L. J. K. B. 1900; 113 L. T. 

783; 795. P.447; 31T.L. BR. 505; 131. G. R. 

1319, D.C. 

Annotation :—Consd. Simmonds tr. Pond (1918), 88 L. J. 
K. B. 857. 


242. Unlawful use of petrol.]—-SIMMONDS 
v. Ponn, No. 230, ante. 

243. Suspension of licence—From what date 
suspension runs—Effect of appeal to quarter 
sessions.|—-When a ct. of summary jurisdiction 
convict a person holding a licence under the 
Motor Car Act, 1908 (c. 36), of an offence under 
the Act & suspend his licence under sect. 4, sub- 
sect. 1 (a) of the Act, but make no order under 
sub-sect. 4 of that sect. deferring the operation 
of the order of suspension pending an appeal, 
an appeal to quarter sessions does not defer the 
operation of the order of suspension of the licence, 
which runs from the date when it is made, & not 
from the date when the appeal is disposed of by 
quarter sessions.—KIDNER 7. DANIELS (1910), 102 
L. T. 182; 743.P.127;8L. G. R. 159; 22 Cox, 
©. C. 276, D. C. 

Fine.] — Sce, generally, Maaisrrates, Vol. 
XX XIIT-., pp. 459-462, Nos. 1716-1736. 


C. Evidence and Procedure. 

See, generally, Macistrates, Vol. XXXILL, pp. 
320 et seq. 

244. Summons—Time for service --What is 
reasonable time.J—-On Apr. 30 a constable told 
C., who was a chauflteur, that he would be sum- 
moned for driving a motor car contrary to Motor 
Car Act, 1903 (c. 36), s. 1, on that date. On 
May 2 C. left his lodgings at Newtown, taking his 
motor car to Coventry on his master’s business. 
Before leaving he told bis landlady to take in the 
summons if 1t came for him. On May 4 the 
summons, returnable on May 7, was left with his 
landlady. & on May 7 he was convicted m his 
absence & without his knowledge of an offence 
under Motor Car Act. 1903 (ce. 36), 8s. 1. On 
May 9 C. returned to Newtown. It appeared 
{hat the justices were under the impression that 
the summons had actually reached C. 

The ect. made absolute a rule for certiorari to 
bring up & quash the conviction on the ground 
that if the justices had known that the sumuunons 
did not reach ©. they might well have formed a 
duferent conclusion as to whether there had been 
a reasonable time between the service & the 
hearing of the summons.-—R. v. ANWYTL, ETC., 
MERIONETHSHIRE JJ., Ba p. CooKsun (1909), 75 
J.P. 485, 1D. Cc. 

245. —-— Statement of previous  convic- 
tions.]---Where a summons is taken out against 
the driver of a motor car under Motor Car 
Act, 1903 (ec. 36), s. 1 (1), it is not necessary 
that’ the summons should contain a statement 
as to previous convictions under the Act, &, 
though insertion of such a statement may not 
be wrong in Jaw, it is preferable that no such 
staternent be included m the summons. The 
proper method is to give deft. separate notice 





294,---SCOT. 

b. Burden of proof—Of owner's 
responsibility for infraction of Act.j— 
order to hold an owner of an 


driving car—— Not in force in Nova — such person chargeable with offence automobile responsible for an infraction 
Scotia \— Rov. CHAPMAN (N. 8) (1922), agains regulahionsa,| —- WAUGH — v. of Motor-trafiic Regulation Act it 
66D. L. 1.72; 37 Can. Crim. Cas, 194, Paterson, (1984) 8. CL. (d.) 52; 61 must be shown that he was the driver 
—-CAN. Se. L. R. 366; (1924) 8S. L. T. 432, or that the driver was intrusted with 
r. Kailure to return to scene of —SCOT. its care.—h. vy. RaisToN (1919), 27 
arcident—-Person other than owner in a. Leaving motor cur on road i. C. K. 174.—CAN. 





charge—Onus of proviny owner's con- 
sent.]-—R. vo. SMITH, [1927] 4 D, L. RB, 
410; [1927] 2 W. W. BR. 722; 48 


unatlended—Necessity of proving ob- 
atruction.]|—HENDERSON v. 
[1927] S. GC. (J.) 43; 


c. —— Motor Vehicles Act, 1914 
(c. 207), 8. 23,J—The above sect., 


GRAY, 
(1927) 8. L. T. as to the burden of proof when loss 


Part V.—Locomotives ann Motor Cars. 


that such previous convictions will be charged 
against him.—R. v. HANKEY, ETc., JJ. (1910) 
55 Sol. Jo. 77, D. C. 

246. Notice of intent to charge previous con- 
i nog v. HANKEY, ETc., JJ., No. 245, 
ante. 

247. Appearance of defendant—Necessity for 
personal appearance—- Jurisdiction of justices to 
grant warrant.|—-Where in answer to a summons 
issued by a ct. of summary jurisdiction deft. has 
appeared by counsel there is no obligation upon 
him to appear personally, & the justices have no 
jurisdiction to compel his personal appearance by 
warrant.—R. v. THomMPsON, [1909] 2 K. B. 614 $ 
78 L. J. K. B. 1085; 25 T.L. R. 651; 71.6. Rk. 
979; sub nom. R. v. Tuompson, Ha p. Martin, 
oe T. 970; 73 J. P. 403; 22 Cox, ©. C. 129, 

nnotations -—Apld. N. v. i 
A LAE 325 vote. Marling Whate’ aris Kew. 669% 

Rew Clarke, Hx p. Crippen (1910), 1083 Ta. T. 636: Rev. 

Garrott-Degge, Ar p. Brown (1911), 80 L. J. KB. 609. 

Mentd. ht. v. Turner (1909), 3 Cr. App. Rep. 103. 

248, -]—On the hearing of a 
summons for driving a motor car at a speed 
exceeding the limit, deft. appeared by his solr., 
who pleaded guilty on his behalf, & also to a 
previous conviction. The inspector of police 
intimated that he required deft.’s personal appear- 
ance, & thereupon the justices granted & warrant ; 
—Held: under the circumstances, a warrant 
ought not to have been issued.--R. v. Monr- 
GOMERY, La p. LONG (1910), 102 L. T. 3825; 74 
J.PL110; 267. LR. 225; 81.G. RR. 2343; 22 
Cox, (1. C. 304, D.C. 

249. Admissibility of evidence—-Secondary evl- 
dence of contents of licence—Notice to produce not 
given.|—-Applt., having execeded the speed limit, 
was stopped by a constable, & on demand produced 
his licence. Af the hearnng of the summons for 
exceeding the specd hmit, the constable gave 
evidence that the name & address in the licence 
was that of applt. No notice to produce the 
licence had been given, but applt. was present 
m ct. at the hearing :—Held: the evidence was 
adnussible.- MARSITALL v. Korp (1908), 99 lL. TT. 
796; 72 J. PP. 480; 6 lL. G. R. 1126, 21 Cox, 
CC. 731, D. G. 

Annotation — Consd. Martin rv. White, [1910] 1 K. B. 665. 

250. ----— -- ~-.]-—--Applt. Lionel Walker 
Birch Martin, of Hyder Strect) Chambers, St. 
James’s Street, London, who held a licence to 
drive a motor car issued by the London County 
Counel & numbered 5080, was in 1909 convicted 
by act. of summary jurisdiction of driving a motor 
car on a public highway at a speed exceeding 20 
miles an hour contrary to Motor Car Act, 19038 
(ce, 36), 8s. 9. Lt was then proved that. the driver 
of a motor car of the name of Lionel Martin & 
of the same address as applt. had been convicted 
of a similar offence in 1907; & that a person 
having the same four names & of the same address 
as applt. had held a licence from the London 
County Council from a date before 1907 con- 
tinuously down to the present time, that the 
licence was numbered 5080, & that no one having 
a London address could have that number except 
the person having those four names & that address. 




















or damage is sustained by any yeron 
by reason of a motor vehuiclo ou 
the highway, does not relieve the 
judge or the jury from the task of 
weighing the evidence & coming to 
a conclusion upon it; if; means that 
the burden of disproving his uegligence 
now falls as heavily upon deft. as that 
of proving negligence would fall upon 
pltf. but for the sect. The cffect of 
the sect. is not merely to alter the 


defence 


nevertheless, 


rocedure at the trial ; but, 80 soon as 
tis proved that the damage war sus- 
tained by reason of the motor vehicle 
on the highway, the owner is rendered 
Hable unless he can prove that he was 
not negligent. In 
which he 
raise 18 still open to him; 
at that stage, 
Jacie Niable.—-~WHITTEN v0, BURTWELL 
(1920), 47 O. L. R. 210; 18 O. W.N, 
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A police constable gave evidence that he stopped 
the motor car upon the occasion in 1907, & the 
driver upon demand produced to him a licence 
which was issued by the London County Council 
& numbered 5080, No notice to produce the 
hiceuce was given. 1t was next proved by the 
production of a certified copy of the conviction 
that a person with the same four names & of the 
same address as applt. was convicted of a similar 
offence in 1908, Applt., who was represented by 
counsel at the hearing, absented himself from the 
ct. & was not called ag a witness. The justices 
found upon the above evidence that applt. was 
the person who had been convicted on both the 
former occasions, & they imposed a fine of £20, & 
ordered his licence to be indorsed :-—-Held : with 
regard to the conviction in 1907, the evidence of 
the police constable as to the contents of the licence 
produced to him on the occasion when the offence 
was committed was admissible as evidence of the 
identity of applt. with the person who was then 
convicted, & no notice to produce the heence was 
necessary ; with regard to the conviction in 1908, 
the identity of the names & of the address was 
some evidence of the identity of applt. with the 
person who was then convicted; & the justices 
were entitled to have regard to applt.’s wilful 
absence & conclude that he was the person who 
was convicted on both those occasions & to order 
his heenee to be indorsed.— MARTIN v. WHITE, 
i910] 1 K. B. 665; 70 1. J. K. B. 5533 102 
Ge TP. 233 74 0. 7.. 1062 26 PR. Tin Re 2183-8 
LL. G. RR. 2183 22 Cox, (. C236, D.C. 

251. Examination of witnesses—By justices’ 
clerk Whether grounds for quashing conviction.] 
Ke p. Vornick (1908), 24 T. LL. R. 747; 72 
J.P. Jo. 280, D.C. 

252. ----- By police officer- -Whether ground 
for quashing conviction—Where offer of adjourn- 
ment refused by defendant.|—An information was 
preferred by resp. against applit. under Motor Car 
Act, 1903 (c. 36), 8s. 1 (1), for driving a motor car 
at a speed which was dangerous to the public 
having regard to all the circumstances of the case. 
Applt. appeared before the justices with his solr. 
at the hearing of the information, but resp. was not 
present: either personally or by counsel or solr. 

A police officer, who was one of the witnesses 
for the prosecution, examined the other witnesses 
for the prosecution, & during the course of the 
case applt.’s solr. requested the justices’ clerk to 
make a note of the police officer’s name, The 
justices thereupon announced that the case was 
adjourned. Applt.’s solr., however, said that he 
preferred that: the case should proceed. Accord- 
ingly the hearing proceeded & applt. was con- 
victed: Jfeld: the offer to adjourn having been 
declined by applt.’s solr. neither the absence of 
resp. nor the fact that the police officer, although 
a witness, conducted the examination of the other 
witnesses for the prosecution imvalidated the 
conviction. - May v. Brr.ey, [1910] 2 K. B. 
722; 79 L. J. K. B. 852; 102 L. T. 326; 74 
J.P. 111; 8 I. G. R. 166; 22 Cox, C. C. 306, 
D.C. 

Certiorar! to 
PracricEe, Vol. 


quash proceedings.|—-Sec CROWN 
XVI, p. 416, Nos. 2758, 2758. 


51.—CAN. 

d. —-——- Under Vehicles & IWigh- 
way Traffic Act, 1924 Karat e, 31.]-- 
KASTINUK 1. NICHOLSON (Alta.), [1926] 
3D. L,. rt. 704.--CAN. 


e. Jurisdiction of Burgh magte- 
hate-- To try offences against Motor 
Car Aci, 1903 /—-M'LPuERSON 1, BOYD, 
[1907] 8. C. (J.) 425 44 Se. L. Ry 323; 
148. L. T. 712.—SCOT. 


doing so, every 
might otherwise 
but he is 


pr ami 
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Sect. 3.—Light locomotives and motor cars: Sub- 
sect. 4, D.; sub-sect.5. Part VI.] 


D. Appeals. 

See Motor Car Act, 1903 (c. 36), ss. 4 (4), 11 (2). 

253. Ground of appeal—-Misreception of evidence 
—Statements made but not taken into considera- 
tion.]— A summons set out that deft. was charged 
with driving a motor car on a public highway 
at a speed which was dangerous to the public 
having regard to all the circumstances of the case, 
‘“‘the same being his second offence,” & deft. 
was so charged at petty sessions by the clerk of 
the ct. In the course of the hearing, whilst giving 
evidence, two constables mentioned that deft.’s 
licence was indorsed when they saw it, on the car 
being stopped. Objection to these statements was 
made, & the ct. took no written note of them, the 
chairman of the justices deleting a note he had 
made, & stating that the bench would take no 
notice of the statements. Deft. was convicted :-~- 
Held: there had been no misreception of evidence, 
& the conviction must be upheld.— CHOLERTON v. 
CoprpiIna (1906), 70 J. P. 484, D. C. 

254. --—~ Absence of informant-—-Effect of 

refusal by defendant of offer to adjourn.|—May 
v. BEEL“Y, No. 252, ante. 
- Bias of justices.|—See. generally, Maais- 
TRATES, Vol. NAXIIT., pp. 202-208, Nos. 88-131. 
Improper examination of witnesses.]-—-See 
Sub-sect. 4, C., ante. 

255. Whether appeal lies to quarter sessions-— 
Conviction under Motor Car Act, 1903 (c. 36)— 











STREET AND AERTAL TRAFFIC. 


cluded.|—-By Motor Car Act, 1903 (c. 36), 5. 11 (1), 
a@ person guilty of an offence under that Act for 
which no special penalty is provided is liable on 
summary conviction to a fine not exceeding £20; 
& by sub-sect. 2, an appeal to quarter sessions is 
given to any person adjudged to pay a fine exceed- 
ing 20s. 

A. person convicted under scct. 9 of the Act of 
driving a motor car at a speed exceeding twenty 
miles an hour was fined 208. & the conviction 
adjudged him to pay to the clerk of the peace 
the sum of £1, & also pay to the informant the sum 
of 188. for costs. An appeal to quarter sessions 
was dismissed on the ground that there was no 
right of appeal under the Act :—Held: a “ fine” 
under sect. 11 (2) of the Act did not include the 
costs which deft. was ordered to pay, & therefore, 
no appeal lay to quarter sessions.—kx p. NOvIs, 
[1905] 2 K. B. 456; 93 L. T. 584; 69 J. P. 288; 
21 TL. R. 517; 38 7.. G. R. 7538; 21 Cox, C. C, 
a33 sub nom. Kh. v. Novis, 71 L. J. K. Be 633 ; 
49 Sol. Jo. 516, D. C. 


f.—LIABILITIES OF OWNER TO 
THIRD PERSONS, 
Liability for negligence.]—Sce NEGIIUENCE, Vol. 
XXAXAVI., pp. 50-66, Nos. 366-428. 
Liability for nuisance.}|— See lliGHways, Vol. 
XXVL., pp. 482, 483, Nos. 1506, 1512 1514. 
Liability of owner for acts of servant.|—See 
Master & SERVANT, Vol. XXNIV., pp. 138-1438, 


SUR-SECT. 


Fine exceeding twenty shillings—-Costs not in- Nas. 1083-151. 
PART V. SECT, 3, SUB-SECT. 4. 321; 15 Alta, L. KR. 1039.—CAN. Inmitation of  action.}-~1IARRTS ov, 
—D. sae J laced hi YELLOW can erie {1926} 3D. i. Tt. 
p. Cc. place 8 : 
f£ Posoa * disqualified for oblaming Motor vehicle in a garage with instruc. 2545 99 O. La. 2. 8. —CAN, 
tions that at be cleaned, jacked up, d. of owner for 


a licence '— Tight to appeal. J—A per- 
non Whose heence to drive a motor 
car bas been suspended under Motor 
Car Act. 1915, 8. 8. 15 a persan ** dis- 
quahfied for obtatming a leenee ?? under 
sect. 8 (3) of that Act, & therefore has, 
as such, a right of appeal to feneral 
Bessiuns under sub-seet. (4) of that 


owner 


the pltf., who 
damages from 


& tio batteries removed. 
or his servant, 
knowledge or consent of (| 
cur on a highway & struck & injured 
sought to 


Motor Vehicles Act, 5.0 19 





Tho garage- damages caused by third party driving 
without the his car unthout pormuissvon.J—W AINIO 
, drove the 9. Rraupresupr (Ont.), [lve7] 4 
bD. L. R. 1131.—CAN, 
6. Alutor Fehicles Acts—Presum ption 
of neghgence on part of defendant— 
Onus of rebuttal on defendant )— 


recover 
under 
~Held. 


ax owner 


ect. JONES ot. DONOVAN, [1927 C. was not Hable, the car bemg used oy i nga nm . 
Vv. Lh. Re $225 19 A, fee es Na fee on the highway withont his consent, Beek aie Te Sane Bi) 
Argus L. Ro 231.--AUS, ; » BARBER Ma. L. Rh. 412. ~CAN, ; , 
& Chanwe, [1923] 3). La. R147, a ee 
PART V. SECT. 3, SUB-SECT. 5. 99% J. L. It. 200.—CAN. HAnren Man.) U9ty aT We pe a 
—~ -.} — WEAVER v 623.—CA 





g. Jeesponsuility of master — For 
acta of servant—--Chauffeur on errand DO R488: 
of his own, pM ATTET , GILLTER (1902), GAN, s 
160, L. R. 5583 11 O. WL RR. 1083,— 


CAN. 
Dose ear Bese Ss 
Lrp. vy, McLeop (1912), 22 W. LL. KR. 
2974; 5 Alta. L. R. 176, 2 WL. WR 
1003.—CAN. of ¢ 





k, -——,) - BERNSTEIN vv. —J]eld: 
Lyne (1913), 28 O. L. Re 485; 4 
O. W.N. 1005,—CAN. Was upon 
ho ——- ——.] -—-WYNneE * DaALBY = (3B. C.) (1912), 
ke; 30 O. L. R. 673 5 Of. WLN. 
ee —-CAN. 8. 23 (1).J—Driny ov, 


—The owner of an 64 D. L. 
Antoinabile placed it in a garage for CAN. 
repair or for some ofher purpose not 

clearly shown, but not for demonstrat- Act, 
Ing; &S., the servant of the keeper 





q: 
EPMONTON CORDN. 
{192373 WLW. RR 68¢. -— 


r. Onus of proof of negligence on 
Plainiyff.J—Pltf ’s horse was injured ce. 
on @ highway by coming into collision 
with a inotor vebicle driven by doft., 
Itf, alleging negligence on the part 2 
eft., sought damages for the tnjury : ~L 
the onus of proving negll- 
fence which was the cause of the injurv 
pitf.---QUEER 
2IiW.L. RR. 
t. Application of Motor Vehveles Act, 


R412; 50 O1L, RR, 


a. Application of eoush Columbia 
1920, ¢. 62, 8 
sect creates no civil ability in damages C 


Ita.), [1923] 4 
(Alta.). [1 | -CUPERMAN @. 


bb. 
ASHDOWN (1911), 16W. LR G87 , 
20 Mun. L, Rt. 424.---CAN. 
—-The non- 


observance of a duty iinposed by 
statute is in itself evidence of negh- 
enee,—_ STEWART v, STEELE (1912), "ee 
~R6; 6D.L. R21; 2 WW. 
902,.—CAN. 








dd. a ae effect 
oe Motor or Vehicle Act, Rh. M. 1913, 

. 131, 8. 63, is, that the ap pniiae of 
a accident caused by a motor vehicle 
prima facie indicates negligence, & 
negligence will be presumed unless ifs 
absence is shown. --WEI ae os bar 
t 








v. GREKIG 
1.---CAN. 


(1921), 
319.- = 


Stomp 


ae eae 27 We i i 5B: at 
i t.1753 16 t. k 
3|—The above — wfan 1, 1133; 50C. LJ. N.S. 439.— 


of the garage, thinking the automobile 
was in fhe gurage for use in demonstrat- 
ine, took it out & operated it so 
negligently that pltfs. were injured :— 
ffeld: under Motor Vehicles Act 
(ec, 48), 8. 19, which was the stafnte in 
forec at, the time of the injary, the 
owner was liable therofor.—DoOWNS v, 
FISHER (1915), 8 O, W. N. 257; 33 
Oo. a R. 501; 23 D. L. R. 726.—CAN. 
——.] --- McILRoy ”, 
Kowou, f1917] 3 W. W. R 63. 35 
1 L. HR. 587; 28 Man. L. R. 109.— 








-~ JOHNSON v. MOSHER, 


J 
[1919 30 3 WwW, W. R. 1030; 50 D. LR. 


on the owner of a motor vehicle for a 
violation of the Act by a person 
entrusted with its posxsession.—-PKRRIN 
v. VANCOUVER DRIVE-YOURSELF AUTO 
Livery, {1921} 3 W. W. Rh. 61; 61 
D.L. . 140; 30 B.C. li. 241.—CAN. 

b. Dbuty to heep urindshield clear.]—~ 
When the windshield of an automobile 
becomes obscured by frost, the driver 
js under a duty to pedestrians eithor 
to open it to see where he is going or to 
take other precautions to protect them 
from being run over.— BOWLER »v. 
WINBON (Alta.), [1925] 3 W. W. RR. 
449.—CAN. 


0. Highway Act, 1928 (ce. 48)— 


.] — GILLINGHAM 

v, LEWIS (1915), 43. $8. R. 233.—CAN. 
ff. —— ——.]— BRADSHAW 
v. CONLIN (1917), 40 UO. L. R, 404 
ee W.N.110 391). L. 2. 86.-——-CAN. 
Ba aes v. 

Wilson (1918), 24 hk. L. N.S, 433.—- 








hh. —~—- ~——.J—In an action 
for damages for personal injuries 
caused by deft.’s automobile :—Held : 
deft. had failed to satisfy the onws cast 
upon him by Motor Vehicle Act, 
R. 8. M. 1913, oc. 131, of proving that. 
the damage hitered py pltf. did not 
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Part VI.—Bicycles. 


See Local Government Act, 1888 (c. 41), s. 8 
oe Transport Lighting Act, 1927 (c, 37), 88. 1, 
ched. 


256. Whether ‘‘ vehicle ’’—-Within local Act.]— 
Eis v. Norr-Bowrnr, No, 36, ante. 


Whether “‘ carriage ’’—Within Highway Acts.]} 


a Hiauways, Vol. XXVI., p. 348, Nos, 754- 
57, 


we 


5 
5 


> 





Within Bread Act, 1836 (c. 37), s. 7.]-— 
me Foop & Druas, Vol. XXV., p. 119, No. 
o. 
Whether ordinary or personal luggage.]--Sce 
JARRIERS, Vol. VILI., p. 119, Nos. 796, 801. 


257. Use of bicycle-—Necessity for light-—-Power 
of constable to arrest.)—-\ constable who sees 
a person riding a bicycle at night without a proper 
light contrary to the provisions of s. 85 of the 
Local Government Act, 1888, has no power to stop 
him for the purpose of ascertaining his name & 
address.—ITATTon v, TReEBY, [1897] 2 Q. 2B. 452; 
66 L. J. Q. BB. 729; 77 L. T. 309; 61 J. 2. 586; 
46 WLR. 6; 13 T. L. R. 5565 18 Cox, C. C. 638, 
D.C. 





——~- During what period.|—See Part IT1., 
ante, 

258. —-— Validity of bye-law made under 
repealed statute.|—A byc-law made under a statute 
which has been repealed ceases to have any 


result from deft.’s negligence.-—LECHIW 8, 
v SeEWREY (Man.), 1918] 2 WoW. T. 
386.-- CAN, 


63, presumptive nezheencoe arises 
against the owner or driver of a motor 


validity unless preserved by some provision in the 
repealing or other statute. 

By Norwich Improvement Act, 1879, s. 45, the 
corpn. of Norwich were ernpowered to make bye- 
laws for regulating the use within their district of 
bicycles & other machines of a similar nature. 
Thoy accordingly made a bye-law forbidding, 
under a penalty, any person (infer alia) to ride 
a bicycle on a footpath. By Local Government 
Act, 1888 (ec. 41), 8. 85, the provisions of certain 
Acts, ‘“& all other provisions of any public or 
private Acts, In so far as they give power to any 
local authority to make bye-laws for regulating 
the use of bicycles, tricycles, velocipedes, & other 
simular machines”? were repealed, & bicycles, 
tricycles, velocipedes, & other similar machines 
were thereby declared to be carriages within 
the meaning of Highway Acts. Applt. was charged 
before justices with contravening the above bye- 
law, & was convicted:--Held: the repeal of 
Norwich Improvement Act, 1879, by Local 
Government Act, 1888 (c. 41), carried with it 
the repeal of the bye-law & the conviction must be 
quashed.—WaAtTSson v. WINCH, [1916] 1 K. B. O88 ; 
$51. J. KB. 537; Lt b. T. 1209; $00. RP. 110; 
32°. L. R. 2443 14 1. G. R. 486, D.C. 

——~- Riding on footpath.] —See llianways, Vol. 
XAVL, p. 438, No. 1557. 

Motor-cycles.}|—See Part V., Sect. 3, ante. 


entitled to ee that those following 
Will not ran them down.— BEAUCHAMP 


se rr ~~ wee 


p. YPitf., on 
foot upon a street-crossing in a town, 
was knocked down & injgnred by a 
motor vebicle awned by M & driven 
by his daughter, aged 20 years, In 
an action against AR & his daughter 
to recover damages for pif ’s mingunes * 
—Hild ous to the Sete ot the valuele, 
that the daughter had not satisfied 
the onus cast upon her by Motor 
Vehicles Act, ROS. O. 19) 4, 8. ¥3, 
by proving that she was not neghgent 
in the driving of the vehicle. —WaALKER 
«e. MartTin (1919), 46 O. dn Re iti, 
17.0, W. N. 41,.-- CAN. 





wl-- Harris tv 
vin (Sagk.) (1920), 54 ). Le It. 
632.- CAN. 


Rae, J et 
PETERBOROUGH RAavraAL RY. Co (1920), 
47 QO. lL. R 510; 54 DL. RR. 286, 


38 0. W. N. 260.—CAN. 

t. -~--- -- J—Deft. dnving 
an automobile ran into pltf. riding a 
bieycle. ‘The et. did nol accept as 
correct. the account of the accident 
miven by either &, as the ct. was not 
patistied as tuo bow the aceident. 
ovcurred, deft. was held hable under 
Motor Vebhicics Act, 8. 33, a9 he had 
not sutisfled the burden of showing 
that the dumage did not arise through 
his negiizence.—JACKSON ov. LYNCH 
(Alta.) (1920), 3 W. W. lt. 884.-— CAN. 
——.]— Banks 
N, S.) (1920), 53 D. L. It, 





a 
WrENBER ( 
736 —-CAN 

b. — Motor 
Vehicle Act, Rh. S. M. 1913, ¢ 131, 


a ——— 





vehicle when any loss or damage 13 
{neurred by any person by reason of 
the operation of such motor vehicle. 
Tho rule res tp5a loquitis applies & the 
onus yests on the owner or driver to 
show that the loss or damage did not. 
arise through lds neglivence,—PErRESZ- 
LULL v@ Howk BREWERIES, L'tp. 
(Man), (192318 DOL Kk. 1021, [1923] 
2 WW. W. RR. 385.— CAN. 


Cc. —-—— - -~---,}— When in an 
action for loss or damage eaused by a 
motor velucle the Judge after bearing 
& weighing the evidence comes to a 
determinate conclusion that the Joss 
or datinave did not arise from the 
negligence or improper conduct of the 
owner or driver of the vehicle, the 
question of onus of proof under 
Vehicles & Highway Traffic Act, 1924, 
c. 31, 5. 66, need not be farther con- 
sidered. SCHONBERNER t. BARRON 
(Alta.), 11927} 3 D. L. R. 708; [1927] 
2W.W. RR. 417.—CAN, 


d. Meaning of ‘paid cmployee.’"| 
—She words ‘ paid omployee ’ mean 
apparently “ paid employee ” of the 
person for whose benefit the operat- 
ing is being done,- HUTCHINSON ?. 
SHEARER, [1918] 2 W. W. WR. 4803 13 
Alta, L. &. 309; 41 DL. Re. L18.-— 
CAN. 


e. Whether duty to look back lies 
on persons travelling with stream of 
trufie.J—In travelling on a highway 
whether jt be pedestrians, or w person 
driving a horse & curriage, or on borse- 
bach, if going with the traffic there is 
no duty east upon them to look 
behind at short mtervals, as they are 





v SAVORY & Savory (1921), dU B.C. 
429,.—CAN, 


f Unleecnecd ariver-~ Right of to 
sue for vegligence on haghiway— Motor 
Vehicle Aet, $984 (0. E77), 6 UA (A) T - 
Lack of the driver’s licence required 
by the above sect , which prohibits the 
driving of a motor vehicle unless such 
licenee has been obtained, does not 
prevent the unlicenced driver from 
recoveying judgment for damages 
caused him by the negligence of another 
person in the use of the lughwuaye- 
WAT KIER v. BRIPISU COLUMBIA 
Evpcrnic Ry. Co., (1926) 1D. dT. WR. 
1162; (§UG] L W. WY. RR. 50385 36 
$B. G, Th. 338.— CAN. 

g. Requirement of Motor Vehaeles 
Act, 1922 (e. 194), 8 26 (2)--Whether 
there 1s a duty to stop dead on entering 


glace mentioned an sectroti.}---W EAT 

v STAUFFER Municrpat DISTRICT 

(Alta.), [1923] 2 W. W. RR 51.—CAN, 
PART VI. 


h. Whether vehicle] -A bieyele 1 
a * vehicle.’ R. v. JUSTIN (1803), Zt 
QO. R. 327.—CAN, 

k. —~—--.]—It. v. KIKARHAN (1917), 
LL. RR. 41 Botn. 464,—IND, 

lL. Whether carriage.) -— M'Kru vx. 
M'Grari (1892), 80 L, I. le. 41.—IR. 

m. “* Drive any vehicle ’’ whether 
“pide any  treycle’’ included.) -— 
Sari v. BONE (1911), 7 Tas. L. RR, 
109.—AUS. 

n. Liability for obstruction~ Cycling 
on footpath, |— YELDHAM v. CARPENTER 
(1912), 46 0 LL, t. 186.—TR. 
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STREET AND AERIAL TRAFFIC. 


Part Vil.——Aircraft. 


See Air Navigation Act, 1920 (c. 80). 

259. Liability for trespass.} — Semble: an 
aeronaut is not liable to an action of trespass 
quare clausum fregit at the suit of the occupier of 
every field over which his balloon passes in the 
course of his voyage.— PICKERING v. Rupp (1815), 
4 Camp. 219; 1 Stark. 56; 171 E. R. 70, N. P. 
Annotations :—Consd. Kenyon v. Hart (1865), 6 B. & S. 


249. Mentd. Wells r. Ody (1836), 1M. & W. 452; Foulkes 
», Scarfe (1812), 4 Man, & G@. 126; Harvey vr. Walters 


(1873), L. R. 8 C. P. 162 ; Clifton v. Bury (1887), 4 T. L. R. 
8; Lemmon v. Webb, [1895] A.C. I. 


260. -|—I1 understand the good _ sense 
though not the legal reason of LorD HLLEN- 
BOROUGH’S doubt [in Pickering v. Ttudd], No. 259, 
ante, whether an action of trespass would lie against 
a man passing over the land of another in a 
balloon (BLACKRURN, J.).—KENYON v. Harr 
(1865), as reported in 6 B. & 8S. 249; 122 E.R. 1188. 
Annotation -—Mentd. Clifton rv. Bury (1887), 4T. L. f. 8. 
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Part |.—Definitions. 


See Telegraph Acts, 1863 (c. 112), 5. 35; 1869 
(c. 73), 8. 8; 1878 (c. 96), 8.25 1892 (c. 59). 8. 3; 
1908 (c. 33), s. 9 (1). 

1. Telegram — Telephone communication.] — 
Edison’s telephone, for which patents were granted 
in 1877 & 1878, consists of a transmitter, a wire, 
& a receiver. When sounds are spoken into the 
transmitter, electric currents of varying intensity 
pass along the wire, so that corresponding or 
equivalent sounds are heard at the receiver, & 
two persons at a distance can thus converse with one 
another. <A co. leased these telephones to sub- 
scribers at yearly rents which produced a profit 
to the co., & arranged the wires so that sub- 


scribers could converse with one another when 
put info communication by a servant of the co. :— 
Held: (1) Edison’s telephone was a “ telegraph ”’ 
within Telegraph Act, 1863 (c. 112), & Tele- 
graph Act, 1869 (c. 73), although the telephone 
was not invented or contemplated in 1869; (2) a 
conversation through the telephone was a ‘‘ mess- 
age,’ or at all events a ‘‘ communication trans- 
mitted by a telegraph,” & therefore a ‘‘ telegram ”’ 
within the meaning of those Acts; & that since 
the co. made a profit out of the rents, conversations 
held by subscribers through their telephones were 
infringements of the exclusive privilege of trans- 
mitting telegrams granted to the Postmaster- 
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General by Telegraph Act, 1869 (c. 73), & were not 
within the exceptions mentioned in Telegraph Act, 
1869 (c. 73), B 

In simpler language, the Postmaster-General is 
to have the exclusive privilege of transmitting 
messages or other communications by any wire & 
apparatus connected therewith used for telegraphic 
communication, or by any other apparatus for 
transmitting messages or other communications 
by means of electric signals. The result of the 
definition seems to be that any apparatus for 
transmitting messages by electric signals is a 
telegraph, whether a wire is used or not, & that any 
apparatus, of which a wire used for telegraphic 
communication is an essential part, is a telegraph, 
whether the communication is made by electricity 
ornot. It would include, on the one hand, electric 
signals made, if such a thing were possible, from 
place to place, through the earth or the air: & 


TELEGRAPHS AND TELEPHONES. 


on the other, a set of common bells, worked by 

wires pulled by the hand, if they were so arranged 

as to constitute a code of signals (STEPHEN. J.).— 

A.-G. v. Hpison TELEPHONE Co. oF LONDON 

(1880), 6 Q. B. D. 244; 60 L. J. Q. B. 145; 43 

Ju. T. 697; 29 W. R. 428. 

Annotations :—As to (1) Refd. British Broadcasting Co. v. 
Wircless League Gazette Publishing Co. (1926), 95 L. J. 
Ch. 272. As to (2) Consd. Postmaster-General v, National 
Telepbone Co., [1908] 2 Ch. 172. 48 to (2) Refd. Wands- 
wore Board of Works v. United Telephone Co. (1884), 53 

J. Q. B. 449. Generally, Mentd. Wakefield & District 
vient ys. v. Wakefield Corpn. + [1907] 2 K. B. 256, 


2. —— Electric signal.|—-POsTMASTER-GENERAL 
v. NATIONAL TELEPHONE Co., Lrp., No. 8, post. 
A.-G. v. EvpISON TELEPHONE 
Co. oF LONDON, No. 1, ante. 

4. Telephone.jJ—A.-G. v. 
PHONE Co. oF LONDON, No. 1, ante. 


1 (7). 
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Act, 1904 (c. 24), 5 


Part Il—The Postmaster-General. 


SEcT. 1.—IN GENERAL. 

5. Exemption from HNability—-For acts of ser- 
vants.|—Whete a certain sum is charged for a 
telegram & deft. is afterwards called upon to pay 
an increased sum :—Zleld: deft. is bound to pay 
the amount. so claimed, the Vostmaster-General 
being in no way estopped from suing, & not being 
bound by inaccurate representations made by a 
clerk in jis employ.—VPOSTMASTER-GENERAL Uv. 
GREEN (1887), 51 J.P. 682; 3'T. L. R. 780, C. A. 

6. —~- —-—-.}]— The Postmaster-General is 
not liable in his official capacity as head of the 
telegraph department of the Post Office for 
wrongful acts done by his subordinates in carry- 
ing on the business of the department.—BAIN- 
BRIDGE v. POSTMASTENR-GENERAL, [1906] 1 K. BL. 
176; 751. 5.1K. B. 366; 94 L.T. 120; 54 WLR. 


221; 22'T. J. R. 70, C. A. 

‘Annotatns : :—Apld. Ttoper v. Public Works Comrs., [1915] 
1K. KH. 45. Consd. Mackenzie-Kennedy v. Air Council, 
11927) 2 Kk. B. 57. 

’ Post) Orrict, Vol. 

XXXAVITI., p. 369, No. 1. 

Bye-laws under Public Health Acts.]-- See 

Public Health Acts (Amendment) Act, 1890 (c. 59), 


ss. 13, 15 (1). 








also, Telegraph Acts, 1869 (c. 73), 


ss. 10 (3), 295 1892 (c. 59), 5. 4. 


Bi. Feremption from liability— For 
acts of servants.)—In an action against 
the Postmaster-General in his Indt- 
vidual capacity, by his servants, 


PART I. SECT. 1. aie Act, 1878, 4. 
im to institute proceedings as if the 

Postmaster-General were a Dot 

rate, & to recover any sum due under 

Telegraph Acts, or any contract mude 


2.—MONOPOLY OF POSTMASTER-GENERAL 
SuB-sEecT. 1.—IN GENERAL. 

Sce Telegraph Act, 1869 (c. 73), 8. 4; Telephone 
Transfer Act, 1911 (c. 26); Telephone Transfer 
Amendment Act, 1911 (c. 56). 

7. Whether exemption from monopoly—Private 

telephone.|—A.-G. 7. HKpDISON TELEPHONE Co. OF 
Lonpon, No. 1, ante. 
A to A class.|—(1) Private telec- 
graph or telephone lines of the A. to A. class, such 
as lines from a merchant’s office to his private 
house, or from a head to a branch office, fall within 
Telegraph Act, 1869 (c. 73), 8. 5, & are therefore 
excepted from the Postmaster-General’s monopoly, 
but private lines of the A. to B. class, namely, 
lines connecting two or more separate & 
independent persons or business, are not within 
the exception. 

(2) Unlicenced electric signals, where no tele- 
phone is used, of the kind described in the second 
schedule to the special case arc not excepted from 
the Postmaster-General’s monopoly. 

(3) A point was made that the transmission of a 
signal, as described in the second schedule, does 
not amount to the transmission of a telegram 
within Telegraph Act, 1869 (c. 73). I think the 
point is untenable in view of the definition clause 


SECT. 








11, which entitled d. Damage to telephone wires — 
Raght of Postmaster-General to recover 
wages of workmen.}—Telegraph & 
telephone wires, the property of the 


Postmaster-Goncral, situate in the 


iy corpo- 


nogligently opening a flagway for the 
murpose of erecting telegraph poles .— 
Teld: the action did not He.—JONES v, 
oe (1872), I. RR. 6 CGC. I. 165.— 


a. Permission gquven by county council 
to National Telephone Compuny—To 
erect poles, naying rent for wayleave— 
& granting special telephone facilities 
to council—Pur chase of telephone com- 
pany’s plant, property, c& assets, by 
the  Postmasier-General — Post-master- 
General not bound by agreement for rent 
& facilities. }—-DUBLIN COUNTY COUNCIL 
” POSTMASTER-GENERAL, [1914] 2 
I, R. 208.—IR 

b. Liubility of Postmaster-General— 
Jo pay costs when unsuccessful in 
an action.}—Where the Postmaster- 
General brings un action under Tele- 


for the purpose of those Acts, as a debt, 
in any manner in which it might be 
recovered if it were a debt due to a 
private person, the Postmaster-Gencral 
can recover, & is liable to pay costs. 
—POSTMASTER-GENERAL v. GREAT 
SOUTUERN & Wrsrmern Ry. Co. or 
pe AND [1916] 1 I. R. 74, 83; 60 
. iL. T. 137.—IR. 


-J—Where the Post- 
minster: General in his corporate capa- 
city successfully applies for compensa- 
tion under Malicions Injuries Code for 








injury to cor ae property, the 
county ct. juc judge of 
ossize may award him costs.— PostT- 


MASTER-GENERAL v. ANTRIM COUNTY 
CounciL & BALLYCASTLE RURAL 
District CouUNoIL, [1922] 2 I. R. 12. 


division of Downpatrick, in the County 
of Down, wore maliciously damaged. 
The necessary repair work was exe- 
cuted by four employees of appct. : 
Held: the Postmaster-General was 
entitled to be paid compensation in 
respect of the amount of men’s wages, 
time of salaried ofiicer, & establish- 
ment charges.—POsSTMASTER-GENERAL 
» Down County Councin, [1924] 2 
I. R. 15.—IR. 


PART II. SECT. 2, SUB-SECT. 1. 


Postmaster - General purchasing 
Fr Pena of ele none company— 
Whether bound by contracts entered into 
by company ¢ road authority.j— 
DusBuInN COUNTY COUNCIL v. Post- 
MASTER-GENHRAL, [1914] 2 0. 2. 208.— 


Part III.—Construction anD MAINTENANCE OF TELEGRAPHS. 


(LORD J.OREBURN, C.).—POSTMASTER-GENERAL 
v. NATIONAL TELEPHONE Co., Lrp., [1909] A. C. 
269; 78 L. J. Ch. 422; 100 1. T. 658; 735.7. 
821; 25 T. LL. R. 487; 53 Sol. Jo. 429, LI. L. 

9. —— A to B  class.|—~ Postmasrin- 
GENERAL v. NATIONAL TELEPHONE Co., Lrp., 
No. 8, anie. 

10. Electric  signals.} —- PosTMASTER- 
GENERAL v. NATIONAL TELEPHONE (o., Isrp., 
No. 8, ante. 








SUB-SECT. 2.- -DELEGATION OF POWERS AND 
DUTIES. 

See Telegraph Acts, 1863 (c. 112), 5s. 43; 1868 
(c. 110),8. 14; 1869 (c. 73), 5.5; 1892 (c. 59), 5. 5. 

11. Whether licence confers monopoly.|——-Defts. 
were a co. incorporated under Companies Act, 
1862 (c. 89), & licenced by the Postmaster-General 
under Telegraph Act, 1869 (e. 73), s. 5, to establish 
telegraphs within the limits of their districts, 
which included the London Stock Exchange, 
for the purpose of simultaneously transmitting 
news to their subscribers. This news consisted, 
amongst other things, of current fluctuations of 
prices on the Stock Exchange, & was by the 
permission of the Stock Exchange collected 
there by defts.’ agents & distributed from defts.’ 
offices to the offices of their subscribers by means 
of tape-recording instruments supplied by defts. 
Pitf. was not a member of the Stock Iixchange, 
& was in the habit, of advertising for business, 
Defts. had entered into three separate contracts 
with pltf. by which they undertook to supply him 
with three of their instruments. By the rules of 
the Stock Exchange its members were not allowed 
to advertise, & the Stock Exchange having re- 
quired defts. to cease supplying outside brokers 
who advertised with the special information col- 
lected in the building, defts. disconnected the three 


Part IIl.—Construction and 


See Telegraph Act, 1868 (c. 112). 

15. Erection of telegraph in highway-—Consent 
of body in control of highway—-Whether necessary 
-~~-Company not authorised by special Act.]|—Metro- 
polis Management Act, 1855 (c¢. 120), s. 96, does 
not confer upon a vestry or a board of works, 
constituted under that statute, such a property 
in the streets situate within their district, as to 
entitle (hem to maintain an action for an injunction 
against the erection of a telephone wire across a 
street, the telephone wire being erected at a great 
height & causing no appreciable danger to the 
public or to the traffic mm the street. Notwith- 
standing Telegraph Act, 1869 (c. 78), 5. 3, a tele- 
phone co. registered under Companics Act, 1862 
(c. 89), & not incorporated under any special Act, 
does not fall within the phrase ‘‘ the co.’’ used in 
the Telegraph Act, 1863 (c. 112), & therefore is 
not forbidden by Telegraph Act, 1863 (c. 112), 


PART II. SECT. 2, SUB-SECT. 2. 


f. Licence to use lines when con- 
structed—Extent of powers conferred.) 
—POSTMASTER-GENERAL ¥. EDINBURGH 
Gi enor 10 Ry. & Can. Tr. Cas. 
217.—SCOT. 


k. 





by erection being not 
with Act.J—HOWARD wv, ST. 
Corrpn. (1889), 19 O. R. 719.—CAN. 


lL — -— Obstruction.|—WkLIS 


PART III, 


gs. Erection of telegraph in highway 
—Resort to arbitration im case of 


disagreement.J~-~-MCKENZIN v, 
(1858), 3 N. 8. R. (2 Thom.) 321.—CAN, 
h. .] — GILCHRIST v. 
DOMINION TELEGRAPH Co. (188U), 19 
N.B.R. (3 P. & B.) 553.—CAN. 
Liability for damage— Caused 
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instruments from the supply of that class of news : 
—MHeld: the licence of defts. was neither a mono- 
poly at common law nor part of the monopoly 
conferred on the Postmaster-General by Telegraph 
Act, 1860 (c. 73), & therefore there was no duty 
imposed by the licence for the non-performance 
of which pltf. could sue defts.— COCHRANE v. 
EXcnANGE TELEGRAPH Co., Iurp. (1896), 65 
L. J. Ch. 384; 12 T. L. 2.197; 40 Sol. Jo. 275. 

12. Licencee subject to control of local autho- 
rity—- Refusal of consent----Difference not referable 
to statutory tribunal.|—TuUNBRIDGE WELLS CORPN. 
v. NATIONAL TELEPHONE Co., No. 43, post. 

13. .|—NATIONAL TELEPIIONE 
3o., lisp. v. TLUpDERSFIEnD Corpn. (1901), 17 
T. 1. RR. 460, 0. A. 

14. Licence strictly construed-—-Full powers of 
Postmaster-General not inferred.}—By ‘Telegraph 
Act, 1863 (c. 112), s. 6 (1), the Postmaster-Cieneral 
has power to place a telegraph under any public 
road, & by sub-sect. 4 he can place a telegraph over 
or across a railway. By sect. 32 of that Act he 
must not place any work over or across a railway 
without) the consent of the directors thereof ; 
but by the proviso to that sect. he is not restricted 
from placing any work in a public road because 
the road crosses a railway. But sect. 32 does not 
say that. in such a case the work shall be deemed 
not to be carried across a ralway. Therefore a 
licence by the Postmaster-General which empowers 
a telephone co. to exercise his powers of executing 
works other than works under, in, upon, over, 
along or across any railway does not authorise 
them to lay a cable in a public road on a bridge 
which crosses a railway without the consent of the 
railway co. who are owners of & hahle to repair the 
bridge but do not repair the road.—SouTu KASTERN 
Ry. Co. v. NATIONAL TELEPHONE Co,, Livn., 
[1908] 2 Ch. 50; 77 L. J. Ch. 679 5 99 1. 'T. 339 5 
241. 1. R. 579; on appeal, (1908) 2 Ch. S145 24 
T. I. R. 795, C. A. 
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s. 12, to erect its wires across a street, unless the 
consent of the body having the control of the street 
is obtained.—WaNnpswortit BoaARD OF WORKS 
v. UNITED TELEPIONE Co, (1884), 13 Q. B. D. 
904; 53 LL. J. Q. B. 449; 51 L. 1. 148; 48 J.P. 
676; 32 W. RR. 776, CG. A. 

Annotations :-—Refd. Farcham L. B. & Fareham_ Electric 
Reine Co, v. Smith (1891), 7 T. L. RR. 443; Baird v, Tun- 
bridge Wells Corpn., [1891] 2 Q. 13. 867; Postmaster- 
General v. Liverpool Corpn. (1922), 92 Lh. J. K. BK. 382, 
Condult Colliery Co., (1895) 1 
301; Holmfirth L. B. 7. Shore, (1895) 59 J, P. : 
Tunbridge Wells Corpn. v. Baird (1896), 60 J. P.. 788; 
St. Mary, Battersca Vestry v. County of London & Brush 
Provincial Eleetric Lighting Co. (1899), 80 lL. T. 31; 
Finchloy Mectric Light Co. v. Finchley U. D. C., (1903) 
1 Ch. 437: Westminster Corpn. v. Johnson, Same v, 
Pa a ae 2K. B. 737; Noble v. Harrison, [1926] 2 


Mentd. A.-G. v. 


16. ——~ ——— Refusal of consent—Reference to 
arbitration.|——A corpn. of a county borough on 
being applied to by the Postmaster-General under 


WESTERN UNION TeLEGRArEE Co. 
1k. 81.--CAN. 


m. ——.Jj-—A telephone 
co. having permission by its Act of 
incorporation to erect poles on the 
strects of towns & incorporated 
villages, so as not to interfere with the 
public right of travel, is not relieved 
from liability for damages when it 
plants the poles on the highway in 


McKay Vv. 
(1895), 40 N.S. 





in accordance 
THOMAS 
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Telegraph Act, 1878 (c. 76), s. 3, for their consent 
to the erection of certain telephone wires on poles 
in & along certain public roads within the borough 
refused their consent. The difference was referred 
under Telegraph Act, 1878 (c. 76), 8. 4, to the 
county ct. judge of the district who decided that 
such wires should be erected overhead as proposed 
by the Postmaster-Gencral, the corpn. thereupon 
applied to the Railway Comrs. The substantial 
objections of the corpn. were (a) that overhead 
wires lowered the value of house property in the 
roads where they were erected; (b) that they 
disfigured such roads ; (c) that they were dangcrous 
in times of storm; (d) that their vibration was a 
nuisance; (e) that they obstructed traffic :— 
Held: the overhead wires as proposed by the 
Postmaster-Gencral should be allowed, but if the 
corpn. should within one month give notice that 
they would bear the extra cost of laying any line 
underground in any strect such line should be 
placed underground accordingly.—CROYDON 
CORPN. v. POSTMASTER-GENERAL (1910), 74 J. P. 
424; 8 lL. G. R. 1005; sub nom. POSTMASTER- 
GENERAL v. CROYDON CoRPN., 14 Ry. & Can. 
Tr. Cas, 158. 

Te  .] -— POSTMASTER- 
eee v. LEICESTER Corpn, (1913), 77 J. P. Jo. 

od. 

18. ——- -- - Whether refusal unreason- 
able.|—Where a local authority had bond fide 
exercised their discretion in refusing their consent. 
to the placing of a distributing telegraph pole on 
& narrow pavement, about one-fifth of which would 
have been confiscated for that purpose, & where a 
suitable site on private ground was available at 
a rental of £1 per annum:—IHicld: the local 
authority had not withheld their consent unreason- 
wbly.—POSTMASTER-GENERAL  v. DARLINGTON 
Corpn, (1914), 15 Ry. & Can. Tr. Cas. 333, 

19. ——— Owners of soll—Highway not 
taken over by local authority.|-—By Telegraph Act, 
1863 (c. 112), s. 12, “ the co,” now the Postimaster- 
General, ‘‘ shall not: place a telegraph over, along, 
or across a strect or public road, or a post in or 
upon a street or public road, except with the 
consent of the body having the control of such 
strect or public road.” 

‘The Postmaster-General, being desirous of placing 
telegraph posts & wires in, along, & across a strect 
or public road in an urban district, being a public 
highway not) repairable by the inhabitants at 
large, required the urban district council to give 
their consent thereto under Telegraph Act, 1863 
(c. 112), 8.12. It was admitted that the highway 
was a ‘street’? which the urban district council 
could require the frontagers to make good under 
Public Health Act, 1875 (c. 55), s. 150 :—Held: 
the urban district council, not being hable to repair 
the road, were not the body “ having the control 
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of” it within Telegraph Act, 1875 (c. 55), s. 12, 
& that streets which have not been taken over by 
the local authority remain under the control of 
the owners of the soil over which they are made.— 
PosTM ASTER-GYENERAL v. TENDON URBAN COUNCIL 
[1914)1 K. B. 564; 831. J. K. B. 618; 110 L. T. 
213; 78 J3.P.145; 30T. L. R.171; 12L.G. RK. 
437; 15 Ry. & Can. Tr. Cas. 185, C. A. 

Annotation :—Refd. Postmaster-General v. Hutchings (1916), 

85 1. J. 6. B. 1008, 

20. Under special Act—-Immunity from 
penalty for road breaking.|—A tclegraph co., by 
their Act of Parliament, were empowered, under 
the superintendence of the persons having control 
of the road or street, to break up the soil thereof, 
& place their telegraph posts. After giving the 
notices required by their Act, they broke up a road 
& placed posts, the road being only 28 feet wide :— 
Held: they committed no offence, & were not 
liable to the penalty prescribed by Turnpike Roads 
Act, 1822 (c. 126), s. 118.—Bririsn Hhecrric 
TELEGRAPH Co. v. DAVIES (1863), 27 J. P. 390. 

21. —-——- Compensation payable to owner of soil 
--Where not controlled by local authority.!— 
POSTMASTER-GENERAL v. TluTcHINGS, No. 38, 
post. 

22. Erection of telegraph on private property— 
Interference with amenities of owner—Alternative 
site ordered.|—lPoOsSTMASTER-GENERAL v. HURST 
(19018), 77 J. BP. Jo. 605. 

.|—S'ee, also, Nos. 88, 49, post. 

23. Laying wires in highway-—Consent of person 
liable to repair of highway —- Landowner.| -— A 
telephone co., acting under a licence from the 
Postmaster-Genceral pursuant to Telegraph Act, 
1863 (c. 112), Telegraph Act, 1878 (c. 76), & Telc- 
graph Act, 1892 (c. 59), need not obtain the 
previous consent of a tramway co. before proceed- 
ing to break open a street or public road on which 
tramway lines are laid for the purpose of laying 
telephone wires, even though the tramway co. 
is liable for the repair of that street or public road. 
—BuisroLt TRAMWAYS & CARRIAGE Co. v. NATIONAL 
TELEPHONE Co., [1809] 2 Ch. 282; 68 LL. J. Ch. 
566; 80 lL. T. 886; 638 J. P.583; 15 PL. RR. 430 ; 
43 Sol. Jo. 603. 

24. Power to carry wires across railway —-Under 
special Act--Meaning of ‘‘ across.’’]-—Pltfs., 
railway co., established by 7 Vict. ¢. xxv., were 
empowered by their Act to carry ther railway 
across certain public highways at particular places 
therein mentioned, on a level. Defts., an Electric 
Telegraph Co., were incorporated by 14 & 15 Vict. 
c.cxxxv; & by sect. 57 of that Act it was enacted, 
‘that it shall be lawful for the co. from time to 
time to Jay down & place under any public roads, 
streets, highways, & other thoroughfares, & either 
along or across such places, any wires, pipes, or 
tubes which shall or may be necessary or con- 











such a way as to become an elemcnt of 
danger to the public, although, as 
required by the Act. of incorporation, 
the poles are planted under the super- 
vision of the municipality.—BONN », 
Brin TELEPHONE Co, (1899), 30 0. TR. 
696,—CAN., 











n. . 
v CITATHAM Corrn, (1899), 26 A, It. 
621; 190, L. T. 382. -CAN. 











QO. J—Howsnr v. 
SouUTUWOLD TOWNSHIP (1912), 22 
QO, W, R. 797: 3 O. W. N. 1592 9 27 
oO. L. R. 29 D. L. R. 709.—CAN, 


. —— —.}—McIsaao wv. 
ManitTIME TELEGRAPH & TELEPHONE 
Co., Lrp. (1917), 50 N. S. WR. 331 
33D. L. R. 31.—CAN, 

q. Consent of body in control of 
highway-~-Validity of bye-law.)~—A bye- 





law passed by the city council ratified 
an agreement between the city & 
a telephone co, providing that no other 
person, firm, or co. should, for five 
years, havo any license or permission 
to use any of the public strocts, ete., 
of the city for the purpose of earry- 
ing on any telephone business :—JJeld : 
this bve-law was in contravention 
of Municipal Act (c. 42), &. 286, & 
was ultra vires of the council. — Ie 
ROBINSON & Sr. THOMAS CORPN. (1893), 
23 0. kt. 489.—CAN. 


r. —— ——.]}— ie ROBERTSON 
v». COLBORNE MUNICIPAL COUNCIL 
(1912), 23 O. W. [t. 325; 4 O. W.N. 
274; 8D. lL. R. 119.—CAN, 


t. .J}—TEMISKAMING 
TrueLEPOHONE Co., LTp. v. COBALT CORPN. 
(1919), 440. L. R. 367; 15 0. WL. N, 





2t2 ~- CAN. 





a. J—BELL 'TRLEPHONE 
Co. « OWN SOUND CoRPN. (L9UT), 
24. I. 1. 320: 8 0. U. RR. 743 4 
O. W. RR. 69. --CAN, 
Whether 
TORONTO CorPN. @& BeLL TELE- 
PHONE Co, oF CANADA, [1905] A.C. 52. 
CAN 








-——— -—-—.] VANCOUVER 
BRIT COLUMBIA TELE- 


CG. -—- -— 
CoRPN. v. 


PHONE Co, (1905), 1 W. lL. BR. 461.-— 
CAN. 
d. —-—~—- ~——— -———.]—TALDIMAND 


CouNTY v. BELL TELEPHONE Co. OF 
CANADA (1912), 25 QO. L. WR. 4673 
21 0. W. 1.194; 3 O. W.N, 607; 2 
D. L. R. 197.—CAN. 

@ 


; Sufficiency of 
subsequent 


consent.}] —- STEVENS =U. 
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venient for the purposes of any electric or other 
telegraph, or intended electric or other telegraph ; 
& from time to time to alter, repair, amend, & 
reinstate the same, & for such purposes to break 
up or open the pavement or soil of any such places, 
the co. doing as little damage as may be, & making 
compensation for all damage to be caused thereby 
to the parties who shall have sustained such 
damage ; provided that nothing in this present. 
provision contained shall extend or apply 10 any 
railway or canal, or to any of the works or con- 
veniences connected with any railway or canal, 
except, that, subject to the provisions of this 
Act, it shall be lawful for the co. to carry their 
wires, pipes, & tubes, directly, but not otherwise, 
across any railway or canal, but so & in such 
manner, & only at such place & time, as not in 
anywise to damage, or be likely to damage, the 
railway or canal, or any of the works connected 
therewith, or at all to interrupt or interfere with 
the use thereof, or the passage & conveyance of 
traflic along the same.”’? Defts. carried their wires 
& pipes across pltfs.’ railway, at a place where it, 
crossed the public highway on a level, by carrying 
their wires, ctc., under pltfs.’ rails, & through the 
ballast & soil of the Ine, &, as plifs. alleged, 
‘after & by reason of the wrongs complained of, 
the repair & renovation of part of the soil & 
ballast of pltfs.’ railway becaine in some measure 
less easy & convenieut, by reason of the necessity 
of avoiding or interfering with the wires & pipes ”’ ; 
—Held: in such case, defts. were not empowered, 
under the preceding sect. to carry thew wires, cte., 
across the railway in the manner they had adopted, 
as they had thereby interfered with the railway. 

Semble: the telegraph co. could not, in any case, 
carry their wires, cte., under a railway within 
the meaning of that term as used m sect. 37, 

The question, turns upon the meaning of the 
word “ across.’ Looking at the words in the same 
clause, which expressly vive {hem the power to 
go under public roads, while the proviso confines 
them, in the case of railways & canals, to going 
directly across, 14 seems to me that the true 
construction of the proviso is, that jm such cases 
they are excluded from going under (PARKE, J.).— 
SOUTH HASTERN Ry. Co. v. EUROPEAN & AMERICAN 
HLECTRIC) PRINTING TELEGRAPH (Co. (1854), 9 
Exch, 665 3 2C. 1. HK. 4673 23 L. J. Wx. 113; 22 
L. T. O.S, 2275 156 14. R. 154, 

25. Power to construct telegraph—Agreement 
for free transport of men & stores—Extent of 
agreement,|—By an agreement the Postmaster- 
CGencral acquired the right to construct & maintain 
aline of telegraph wires along the railway belonging 
to the A. & B. Railway Co. A clause in the 
agreemcnt provided for the free carriage of stores 
& men employed by the Postmaster-General ‘ in 


NATIONAL TRLEPHONE Co,, LTp., liaork 
(ipwarp) & Co, Lrp. v NAiNonan 
TELEPHONE Co., Lrp., (1911} 3 1. 1. g. gE. 
— IR. to work 
‘ Presumption that consent 
given.J—A telophone co which acquires 
from another co the Jatcers polos 
& wiros which have been on a high- 
way for years without objection 
froin the municipal council is entitled 
to assume that such equipment is 
on the highway with the council’s 
approval —-OKANAGAN ‘TELUPTONE Co, 
v, SUMMERLAND TELEPHONE Co,, Lrp., 


221.—CAN. 





telegraph 





[1918] 1 W. W. It. 656; 


eight of rauktway company 
line } j 
mutual agreement between appet. rai- 
way co. & resp. telegraph co. the latter 
was exclusively entatled to 
work Hnes on the former’s property for 
the purposes of its own buswess & 
bound to furnish for the use of the 
former, a special wire for the purposes 
of the railway as itis oxisted at the date 
of the contract :---Teld : resp.’s exclu- 
give Nght tor the purposes of its own 
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the construction maintenance or repair of the 
lines of telegraph of the Postmaster-Gencral ”? :—~— 
Held; the telegraph lines in question must be 
limited to those the subject-matter of the agree- 
ment.—METROPOLITAN Ry. Co. v. POSTMASTER- 
GENERAL (1916), 85 L. J. K. B. 1541; 115 L. T. 
842; 32 T. L. R. 682. 

26. Acquisition of undertaking by Postmaster- 
General— Railway telegraph—Interest of railway 
company.|—LBy Telegraph Act, 1868 (c. J10), 8. 7, 
any railway co. possessed of a telegraph open to the 
use of the public on Jan. 1, 1868, for transmitting 
messages for money, or possessing any beneficial 
interest in such telegraph, may require the Post- 
master-Gencral to purchase the right of such rail- 
way co. to transmit such messages or other bene- 
ficial interest. By Telegraph Act, 1869 (c. 73), 
s.10, any telegraph co. with which the Postmaster- 
General may not come to an agreement with 
respect to the amount of compensation to be paid 
to them for their undertaking, may have such 
amount settled by arbn. in manner provided by 
Jiands Clauses Consolidation Act, 1845 (ce. 18). By 
an agreement with a telegraph co., under which 
the telegraph co. erected & placed their telegraphic 
apparatus on the Cowes & Newport: Railway Cos.’ 
line, the railway co. took the exclusive use of one 
wire during the continuance of the agreement, 
for messages of their own relating to the business 
of the eo., but were prohibited from using the wire 
for public use or for profit, or for any other pur- 
pose than the transmission of the raihway co.’s 
own messages, & at the end of the agreement 
which was to be in foree for twenty-one years, 
the telegraph co. were to remove their telegraphic 
apparatus: -J/cld: the railway co. had no 
such interest. in the telegraph as to entitle them 
to require the Postimaster-General to purchase 
it under Telegraph Act, 1868 (ec. 110), & Telegraph 
Act. 1869 (ce. 78).—Cowrs & NEwrort RY. Co. 
v, BoARD oF Traps (1874), 48 L. J. Q. Be. 212 ; 
sub nom. R. v. BOARD oF TRADE, Re Cowis & 
Newrporr Ky. Co. & PosrMASTER-GENERAL, 22 
W. RR. 807. 

27. ——— Undertaking of telegraph company-— 
Agreement for maintenance by railway company 
— Construction of agreement.] —- PosTMASTER- 
GENERAL ?. GREAT WESTERN Ry. Co. (1889), 5 
WL. RR. 714, 1. 1.3 affg. S.C. sub nom. Great 
WESTERN Ry. Co. v. RR. (1888), 4 Te J Re 885, 
c. Aw 

28. Poles owned by railway company—Carrying 
wires of railway company & Postmaster-General-—— 
Cost of shifting poles & wires—Rateably divided. | 
POSTMASTER-GENERAL t. GREAT WESTERN ty. 
Co. (1889), 5'T. L. R. 714, H. T.3 affy. §. C. sub nom. 
GreAT WESTERN Ly. Co. 7. R. (1888), 4 T. rn. 
383, C. A. 











business did not exchide tho ranway co. 
from erecting & working telegraph lines 
on its own property for tho purposes 
of its raflwav business.—ReID-NEWw- 
FOUNDLAND Co. uv. ANGLO-AMERICAN 
Tenranary Co., (1980) A. C. 660. -- 
NFLD. 

h Agreement taking over ‘ apecial 
wire?’ Wire used for unpritileged 
messages Duty of party using unre to 
account for prosits,J— REDD-NEWFOUNDN- 
LAND Co, tv ANGLO-AMERICAN ‘THLI- 

nCo (1912), 9 Nfld. L. R. App. 
NFLD. 


25 B.C. dt. 





here by 


erect & 


ae 
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Part IV.—The Conduct 


Statutory duties to the public using telegraphs.] - 
Sce Velegraph Acts, 1863 (c. 112), as. 41, 42, 45; 
1868 (c. 110), ss. 16, 20; 1869 (c. 73), s. 2383 1885 
(c. 58), 8. 2. 

Statutory charges for the use of telegraphs.]— 
oe Telegraph Acts, 1885 (c. 58), 8. 23; 1897 (ec. 41), 
( 

Production of telegram as evidence in legal pro- 
ceedings— Whether ordered.|—-See Evipencrk, Vol. 
XXII, p. 379, Nos. 3871~3879. 

Defamatory matter sent by telegram—Effect on 
privilege as defence.|—See LisieL, Vol. XXXII, 
p. 116, No. 1482. 

29. Conditions on back of telegraph form— 
Validity of.|—Electric Telegraph Company’s Act, 
1853, 8. 66, enacts, ‘ that the use of any electric 
telegraph crected or formed under the provisions 
of the Act for the purpose of receiving & sending 
messages shall, subject to the prior rights of use 
thereof for the service of Her Majesty & for the 
purposes of the co., & subject also to such reason- 
able regulations as may be from time to time made 
or entered into by the co., be open for the sending 
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of Telegraphic Business. 


& recciving of messages by all persons alike with- 
out favour or preference.” Pltfs. sent a message 
to defts.’ office, to be transmitted by their telegraph 
to a vessel lying off Exmouth, requiring the master 
to proceed with her to Hull. The message was 
received by defts., subject, amongst others, to the 
following condition, ‘The co. will not be 
responsible for mistakes in the transmission of 
unrepeated messages, from whatever cause they 
may arise.” In the transmission of the message, 
which was an unrepeated one, ‘‘ Southampton ”’ 
was by mistake substituted for ‘‘ Hull,’ in con- 
sequence of which the vessel went to the former 
place, & pltfs. sustained loss in the sale of the 
cargo, oranges, at a bad market :—Held : the above 
condition was a reasonable one within sect. U6 of 
the Act, & afforded an answer to the action.— 
MACANDREW v. ELECTRIC TELEGRAPH Co. (1855), 
170.B.3; 253. 5.0. P. 26; 26 L. T. O18. 75; 
1 Jur. N. 8. 1073; 4W.R.7; 189 E.R. 965, 

Annotations :—-Mentd. Simons v. G. W. Ry., L. & N. W. 


Ry. v. Dunham (1856), 26 L. J.C. P. 25; TWarrison v. 
L B&R. GC. Ry. (18600), 273. & 8, 122, 


Part V.—Special Provisions as to Telephones. 


See Telegraph Act, 1899 (c. 38); Telegraph 
(Construction) Act, 1908 (c. 33); Telegraph 
{Arbitration) Act, 1909 (c. 20); Telephone 


Transfer Act, 1911 (c. 26); Telephone Transfer 
(Amendment) Act, 1911 (ce. 56). 

30. Licence granted to telephone company—-To 
Jay underground wires—-Under agreement with local 
authority—-Duration of powers under agreement. |— 
The word ‘thereof’? in Telegraph Act, 1899 


PART IV. 


TOWN COUNCIL t. WESTERN GENERAL 


q 


(c. 38), s. 3 (1), refers to the word “ powers” & 
not to the word “licence.” Accordingly, where 
a telephone co. had entered into an agreement: 
with a local authority for the laying down of 
underground wires, & that agreement had come 
to an end under a proviso for determination 
therein contained, the subsequent grant by the 
Postmaster-General to the local authority of a 
new licence, which 1s silent as to the continuance 


question ; such messages are not inlaw 





? ELectric Co, (1910), 18 W. LL. rivileged cammunications.—He Niuw 
f if i i tl ag? 

tlie Connon ee Gemtbeneen, a7 y 8 Alta. TL. Mt. 145-—CAN. ORK, NUWFOUNDLAND -& | LoXDON 
Tasmania—As to cable lard in 1869 0. Ontario Talway & Municipal Peet et la ROOD) EINES, Ea iy 
between Victoria ds Tasmana—Powcr Poard—Jurisdiction to order connection 5T3.-—-N Pa nst 

to reduce d? abolish rates.|--KARTFRN Of osystens im adjacent territories.|— r. Whether indictment les 
EXTENSION ATSTRALASIA & CHona  J/te Brisskis Vintage & McKintoe = against manager of telegraph depart- 
TELEGRAPIL Co. vt. COUOMMUNWEALTH MUNICIVAL TELEPHONE System, I?e ment—Hor “ wrongfully & knowingly 


1908), 6 C. L. It, 647.—AUS. 
(1908) It. 647.—-AUS an (1912), 





BLYTH VILLAGK & McKitLtor Town: 
21 0. : 


divulging contents ’ of telegrant.|—lt. v. 


W. R. 628; 3 STRODE, LEMON'S CasE (1872), Mac. 


L Regulation fortridding publication 0, W. N. 781; 26 0. L. R. 293 2 928.—NLZ. 
Giese oe Sar Hes ). L. It. 843.—-CAN, t. Contract to let office ag telegraph 
‘ct RECUR MUR aR: OARS: p. Sale of parls of system & — office—Reasonable nollie to_ determine 
< , 1 : : Reger plant to toumship  corporations—Ap- contract necessary.}—Plitfs. had let a 


PROGRESS ADVERTISING 
(1910), 


GiLAERAL v. 
& Press AGENCY Co, 
OC. 1. 457.—AUS. 


m. Grant of exclusive riyht to 
foreymn — company—-To construct of two of 


proral 


LYp. telephone 


COW, 


of Bourd— Necessity for.J--A 
operating in 
townships & villages, agreed to sell 
parts of its plone & system to the corpns. 

the townships ~-JZeld ; 


portion of their premises to deft. 
Govt. as a telegraph office, had fitted 
it up, & one of their firm had been 
inetructed in telegraphy & taken charge 
of the office. here was no written 
agreement as to hiring ; the salary was 


Bpeven 


be- 


operate telegraph line over property of 
rauuay compan ty. J—A forcign telegraph 
co, has a right to enter into a contract 
with a railway co. in Canada for the 
exclusive privilege of constructing & 
operating a line of telegraph over the 
roud of such railway co. provided tho 
contract is consistent with the purposes 
for which the foreign co. is incorporated 
& not prohibited by its charter nor by 
the laws of the Province of Canada in 
which the contract is made. The right 
of a foreign corpm, to enter Into such a 
eontract, & carry on the business 
provided for thereby, is a right recog- 
niscd thereby the comity of nations,— 
CANADIAN Pacivic Ky. Co. v. WESTERN 
UNION TELEGRAPH Co, (1889), 17 
S.C. R. 151.—CAN. 

n. Duty of franchise holder to supply 
telegraph sertice-—T'0 persons willing 
ta pay in adraace therefor.}-—- RED DEER 


fore any agreement of sale or purchase 
could become operative the approval 
of the Ontario Railway & Municipal 
Board wis essential.— f’e CuNsOLI- 
DATED THLEPHONK Co., Lrp., & 
CALEDON & ERIN ‘TOWNSHIPS (1920), 
ae: L. R. 140; 18 O. W. N. 401.— 


q. Deine contents of telegrams 
—Telegraph clerks—Tlow far bound 
to diaclose contents of messages to court 
—As witnesses under subpena.}—Not- 
withstanding the oath administered 
to tclegraph operators in the eae A 
of the New York, Newfoundland & 
London Telegraph Co., that they should 
not wilfully divulge or reveal the 
contents of any message passing over 
the line :— Held: they are bound when 
Bubpeenaed as a witness to give 
evidence & all facts within their 
knowledge touching the matter in 


the receipts of office. Without notice 
the instruments were removed, 

another person appointed operator 
withont any cause assigned :-—Held : 
to termninate such a contract pitfa. were 
entitled to a reasonable notice, such as 
six months; in such a contract a notice 
is implied & should have been given.— 


MaRcH tv. NEWFOUNDLAND GOVERN: 
MENT (181), 7 Nfld. L. R. 558.—-NFLD. 
PART V. 


a. Licence granted to telephone _con- 
pany amounting to monepoly—W hether 
ultra vires.J—A bye-law passed by the 
clty council ratified an agreement 
between the city & a telephone co., 
providing that no other person, firm, 
or co., should, for five years, have any 
license or permission to use any of the 
public streets, etc., of the city for the 


Part VII.—Supmarig CaBLes. 


of the powers of the telephone co., will not extend 
the duration of the powers conferred by the 
agreement.—-NATIONAL TELEPHONE Co., LTp. »., 
KINGSTON-UPON-HULL Corpn. (1903), 89 L. T. 
291; 68 J. P. 62; 51 W. R. 617; 10 T. L. R. 
577; 47 Sol. Jo. 6883; 11. G. R. 777. 


Annotation :—Mentd. Lyles v. Southend-on-S : 
100s] 2 iG Boe y. v outhend-on-Sea Corpn., 


81. ——— Provision for intercommunication with 
rival licences.]—Defts. were licencees whose 
licence had been extended in respect of an exchange 
area under the provisions of Telegraph Act, 1899 


89] 


(c. 38), 8. 3, & they were requested by pltfs., who 
were subsequent licencees for the same exchange 
area, 10 provide intercommunication with their 
system. Tho ct. after considering the report of 
a special scientific referee, who had by _ their 
order held a local investigation, made a declara- 
tion as to the facilities for intercommunication 
to be given by defts. to plifs.—SwANSEA CORPN. 
v. NATIONAL TELEPHONE Co. (1906), 75 L. J. Ch. 
407; 941. T. 665; 70 7. P. 366; 22 T. Lh. 
471; 41L. G. R. 809, C, A. 


Part VI.—Special Provisions as to Wireless Telegraphy. 


Sce Wireless Telegraphy Act, 1904 (c. 24). 


32. Whether wireless telegraphy within Telegraph Acts.]—<A.-G. v. 


LONDON, No. 1, ante. 


EDISON TeLEPHONE Co. OF 


Part VIl.—Submarine Cables. 


Sce Submarine Telegraph Act, 1885 (c. 49); 
Pacific Cable Acts, 1901 (c. 31); 1902 (c. 26); 
191] (c. 36). 

33. Protection of cable~-Sacrifice by ship to avoid 
injury—Compensation payable for shipowner’s loss. | 
—Submarine Telegraph Act, 1885 (c. 49), Sched., 
Article VIl., provides that shipowners who can 
prove that they have sacrificed (inter alia) an 
anchor in order to avoid injuring a submarine 
cable shall receive compensation from the owner 
of the cable :—Weld: the hability of the owner 
of the cable under this article was to make com- 
pensation for the sacrifice of the anchor, but not 
further to pay the damages resulting from such 
sacrifice, Semble : the amount of compensation 
is not necessarily linuted to the cost of replacing 
the material sacrificed, but depends on the circum- 
stances of each case.—AGINCOURY S.S. Co., Lyrp. 
v. KASTERN EXTENSION AUSTRALASIA & CHINA 
TELEGRAPH Co., Lrp., [1907] 2 K. B. 305; 76 
LL. J. K. B. 884; 97 J. I. 410; 283 T. L. R, 
ora 10 Asp. M. 1.0. 499; 12 Com. Cas. 302, 

34. Lease of cable—Lessor covenanting to repair 
on notice—Failure to repair through unfavourable 
weather.|—PItf. co. in 1912 leased certain cables 
to deft. co. for ninety nine years. The lease con- 
tained a covenant by pltf. co. to repair the cables 
& to ellect such repairs with the greatest possible 
dispatch after receiving notice from deft. co. that 
the same were necessary & it was provided that 
in case of any breach of the covenant to effect 
repairs with the greatest possible dispatch or in 
the event of interruption in through communica- 
tion continuing for more than eighteen months, 
deft. co. should have power to give notice deter- 
mining the lease. In 1917 a break occurred & 


purpose of carrying on any telephone 
business :-—Jicld: this bye-law was 
in contravention of Municipal Act, 
55 Vict. «. 42 (O.). 8. 2860, & was ultra 
vues the councll.—Re ROBINSON & 
Sr. THosaas Coren. (1893), 23 0. BR. 
489.—-CAN. 

is ultra vires the 


PART VI, 
b. Prohibition of manufacture of broad: 


casting equipment—Validity of.) —Wire- 
less Tolegraphy Regulations, reg. 
which provides that 
firm shall mannfacture .. 
for use as bruadcast receivers, or for 
use in those recetvers, until he has 
been granted a dealer's leence,” 
ower conferred by 
Wireless Telegraphy <Act, 1905-1919, 
s. 10, upon the Governor-General to C 
make regulations not inconsistent with AUS, 


was not repaired within cighteen months, & deft. 
co. gave notice to determine the Icase. A cable 
ship was employed jointly by pltf. & deft. co., 
as the latter co. desired to repair a cable owned 
by them. On the two cos. being unable to agree 
which cable should be first repaired the Admity. 
ordered the repair of deft. co.’s own cable to be 
made first on the ground that it was the cable 
of the greater capacity. The Adinity. also gave 
orders that the cable ship should recoal at a 
certain station & twice ordered its return owing 
to submarine perils. During the latter part of 
the operations of the cable ship, there was an 
unexpected duration of unfavourable weather. 
Pitf. co., in these circumstances, claimed relief 
under the provisions of Courts (Hmergency Powers) 
Act, 1917 (ce. 25), s. 2, & Courts (Emergency 
Powers) Act, 1919 (c. 64), 8. 1 (1) (a), & (0), against 
{he exercise by deft. co. of their power to deter- 
mune the lease :-—Held : pltf. co. were not entitled 
to relief under Courts (fmergency Powers) Act, 
1917 (c. 25), 8s. 2 as the repair was not restricted 
by virtue of an enactment relating to the Defence 
of the Realm or a regulation made thereunder, 
& the orders of the Admlty. were not an inter- 
ference with pltf. co.’s rights of property, but 
were given for the purpose of assisting & not 
resticting pitf. co.’s endeavours to repair their 
cable, neither could pltf. co. be said to have 
incurred a forfeiture in respect of the failure to 
repair; the immediate cause of the delay in re- 
pairing was the unfavourable weather experienced 
—Dimect Unrrep STATES CARLE Co. v. WESTERN 
UNION TELEGRAPH Co., [1921] 1 Ch. 370; 90 
L. J. Ch. 102; 123 LL. T. 232; 36 T. la. 1. 402. 

Damage to submarine cable.]—Sce Nos, 64-66, 
post. 


the Act “ prescribing all mattors which 
by this Act are required or permitted 
to be prescribed or which are necessary 
or convenient to be prescribed for 
carrying out or giving effect to this 
Act.”’ here {49 nothing in Wireless 
Telegraphy Act, 1905-1909, against 
the manufacture of such eguipment.— 
CaRBINES v. POWELL (1925), 36 

~ Jn KR. 88; 31 Argus, L. bt. 241.—- 


2, 
“‘no person or 
. equipinent 


cte., 
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Part VIII.—-Adjustment of Differences. 


Sec Telegraph Acts, 1878 (c. 76), 5. 3, 5; 1892 
(c. 59), s. 23; 1908 (c. 33), ss. 4, 6; 1909 (c. 20), 
ss. 1, 2. 

35. Consent of road authority—Consent made 
subject to conditions—Conditions unreasonable.|—— 
The Corpn. of London, as successors of the Comrs. 
of Sewers of the City of London, on being applicd 
to by the Postmaster-Genecral under Telegraph 
Act, 1878 (c. 76), s. 3, for their consent to the 
placing & maintaining of a line of lines of under- 
ground telegraphs under certain streets in the 
City of London, refused their consent, except on 
condition that the said line or lines of telegraphs 
should not be “laid for the use of the National 
Telephone co., unless the telephone co. were pre- 
pared to provide an improved service at a reduced 
cost.”” This difference, after having been referred 
to the judge of the City of London Ct., was, in 
accordance with Telegraph Act, 1878 (c. 76), s. 4, 
brought before the Railway Comrs. :—Held: the 
following words in Telegraph Act, 1863 (c. 112), 
s. 5, “ any consent may be given on such pecuniary 
or other terms or conditions, being in themselves 
lawful, as the person or body giving consent 
thinks fit,’”? only entitled street authorities in 
withholding such consent to raise objections of 
a kind which concerned them as a street authority ; 
& the objection raised by the corpn. was an un- 
reasonable one, inasmuch as it did not apply to 
the public at large & did not affect the corpn.’s 
interests as a street authority at all. 

It| was contrary to the general principles of 
common law & contrary, therefore, to the pro- 
bable intention of this enactment that they, the 
mere street authority, should have the mht to 
exclude any portion of the public whatever, 
Any objections which they may raise must be 
objections aflecting, primd facie at any rate, 
the whole of the public, the whole of the persons 
who may be concerned in the matter. This 
objection does not apply to the whole of the public 
(Wrigut, J.).-—POSTMASTER-GRNERAL v. LONDON 
Corpn. (1898), 78 L. T. 120; 62 J. P. 390; 14 
T. L. R. 222; 10 Ry. & Can. Tr. Cas, 234. 

36. -}—The Corpn. of Glasgow 
refused their consent to the Jaying ot wires by the 
Postmaster-General except on the condition 
* that such consent was not to be made applicable 
to the purposes of any private co. or mdividual, 
whose application if made direct to the corpn. 
could be refused by the corpn. without right of 
appeal.” The Postmaster-General admitted that 
the wires when laid would be used by the National 
Telephone co. as junction lines with the Post 
Office trunk lines, & stated that this would be 
done in pursuance of a Treasury Minute which 
had been laid before Parliament :—/Jleld: (1) the 
Postmaster-General was carrying out a definite 
pohcy sanctioned by the legislature, & must be 
assumed to be acting in the public interest in pro- 
viding facilities for the telephone co. ; & the corpn. 
were not entitled to make it a condition of their 
consent that the Postmaster-General should not 
permit his wires to be used in a particular manner 
authorised by the law; (2) the Comrs. under 
Telegraph Act, 1878 (c. 76), s. 3, as ‘‘ the autho- 
rity by whom the difference is to be determined, 
may... give their consent either unconditionally 
or subject to such pecuniary or other terms, 
conditions & stipulations as they may think 
just,” & therefore may fix pecuniary terms where 











such terms are no part of the original difference. 
—POSTMASTER-GENERAL Uv. GLASGOW COORPN. 
(1900), 10 Ry. & Can. Tr. Cas. 238. 
Annotation -—As to (1) Apld. Postmastor-General v. Kdin- 
burgh Corpn. (1897), 10 Ry. & Can, Tr, Cas, 247, 
37. Conditions ultra vires.|—Post- 
MASTER-GENFERAL v. LONDON Corpn., No. 35, ante. 
38. .]|—Where the Postmaster- 
General desires to carry telegraph wires along 
roads which have been dedicated to the public 
but have not been built on & have not been taken 
over by the local authority, but are public roads 
within Telegraph Acts, a condition should not 
be imposed that the Postmaster-General shall 
pay to the owner of the soil of the roads a rental 
which has no relation to the actual damage but 
is in the nature of a payment for use & occupation. 
The owner of the soil of roads which had been 
dedicated to the public but had not been taken 
over by the local authorities attached to his 
consent to certain telegraphic lines being placed 
under & over the roads a condition that the Post- 
master-General should make a payment of a rent 
of £10 a year so long as the telegraphic lines were 
maintained, & upon the Postmaster-General 
objecting to the condition a county ct. judge 
imposed a rent of £5 a year. The parties being 
dissatisfied with the decision of the county ct. 
judge :—Held: the condition, being inconsistent 
with the true character, & capacity of the person 
having the control of the public roads, ought not 
to have been imposed, & the Postmaster-General 
was entitled to be relieved from the obligation to 
pay the rent.—POSTMASTER-GENERAL 1. ITUTCH- 
INGS, |1916] 1 K. B. 774; 85 J. J. I. B. 1008; 
1151.17.78; 807, P. 246; 821. 7. 2. 206; 14 
J. G. R. 554. 


Annotation :-—Distd. Postmaster-General v. Brooks, [1922 
2K, B. 176. 

















39. ——— Substituted methods allowed by 
commissioners.J|—A local board, on being apphed 
to by the Postmaster-General under ‘Telegraph 
Act, 1878 (c. 76), s. 3, for their consent to the 
placing of telegraphs & posts upon, along, & over 
strects & roads in their distriet, refused their 
consent, except on condition that the wires across 
or along streets or roads should be underground. 
This difference, after having been referred to a 
metropolitan police magistrate, was, in accordance 
with Telegraph Act, 1878 (c. 76), 8. 4, brought, 
before the Railway Comrs., the Comrs. decided 
that overhead wires should be allowed, subject 
to conditions.—WaANDSWORTH Disrrict Loca 
BOARD v. POSTMASTER-GENERAL (1884), 4 Ry. 
& Can. Tr. Cas. 301. 

40. .|—PoOSTMASTER-GENERAL Uv. 
GLASGOW CoreNn., No. 36, ante. 

41. Refusal of consent--Difference referred 
to commissioners.|—An Urban District Council, 
on being applied to by the Postmaster-General 
under Telegraph Act, 1878 (c. 76), s. 3, for the 
consent of the placing of telephone wires & posts 
upon along & over a certain road in their district. 
refused their consent. 

The difference was referred under Telegraph 
Act, 1878 (c. 76), 8. 4, to the county ct. judge of 
the district who decided that the telephone lines 
should be laid underground. The VPostmaster- 
General then brought the difference before the 
Railway Comrs. The substantial objection of the 
District Council was that the 6 or 7 posts on which 
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the wires would be carried overhead would be an 
obstruction to foot passengers using the pavement. 
The comrs. after hearing evidence & vicwing the 
road decided that the posts & overhead wires 
should be allowed.—Ae POSTMASTER-GENERAIL & 
WaTFORD URBAN DIstRicr Councit (1908), 72 
J.P.184; sub nom. POSTMASTER-GENERAL v, WAT- 
FORD URBAN DIstricr CouNcIL, 52 Sol. Jo. 302 ; 6 
ju. G. R. 504; 13 Ry. & Can. Tr. Cas, 160. 


Annotation :—Refd. Postmaster-General . Tottenham 
U. D.C. (1910), 14 Ry. & Can. Tr. Cas, 154. 


42. ——.]—The Postmaster-General 
under Telegraph Act, 1878 (c. 76), 5. 4, appealed 
to the Railway Comrs. from so much of a decision 
of the stipendiary magistrate for Borough of 
Woolwich as required the Postmaster-Genecral to 
erect certain telegraphic lines on painted iron 
poles & to place certain other telegraph lines 
underground. The Postmaster-General asked for 
the Comrs.’ consent to placing telegraphic lines 
overhead on painted wooden poles in certain streets 
which consisted mainly of artisans’ dwellings. 

The strects in which the magistrate ordered 
the wires to be placed underground consisted of 
artisans’ dwellings of a superior character, all 
built upon the Corbett Mstate. Most of the houses 
were purchased ®& owned by the best class of 
artisans. There were no overhead wires on the 
Corbett Estate, but) underground wires on part 
of at, & the Postinaster-General wished to extend 
the telegraphic system overhead by bringing it 
up from the underground trench. The Comrs. 
after hearing evidence & viewing the streets 
alowed painted wooden poles to be erected 
instead of painted iron ones but as to the strects 
in the Corbett Kstate, decided that 1t would be 
unreasonable under the circumstances to allow 
overhead wires. -2?e PosTMASTER-GENERAL  & 
WooLhwich Borough Councin (1908), 72 J. P. 
1863) sub nom, POSTMASTER-GENERAL v. WooL- 
wich Borougi Counctn, 6 L. G. R. 50903 13 
Ky. & Can. Tr. Cas. 165, 

43, —_— --—- —-—-— Application by licencees.]-— 
Under the Pelegraph Acts the Postsnaster-Gencral 
delegated certain powers to the N. Tl. co. The co. 
thereupon entered into an agreement with the 
payor, ete., of T. W. for the exercise of certain 
powers within their district. 

By that agreement. with the exception of certain 
work mentioned in the schedule, it was provided 
that the co. should not exercise any of the powers 
conferred on the Postmaster-General by the 
Telegraph Acts, 1868 (c. 112), & 1878 (c. 76), 
in respect of which the consent of the corpn. was 
required without obtaining a further consent, in 
writing from the corpn. It was further provided 
that if any dispute or difference arose concerning 
the premises or the rights & liabilities of the 
parties, such dispute or difference should be 
referred to arbn. 

Upon the corpn. refusing their consent to some 
further works beyond those mentioned in the 
schedule, the N. T. co. applied to the county ct. 
judge as arbitrator under Telegraph Act, 1878 
(c. 76), as. 3, 4:-—-Held: the county ct. judge had 
no jurisdiction as the co., being only the delegates 
of powers from the Postmaster-Gencral, could not 
proceed undcr Telegraph Act, 1878 (c. 112), ss. 3, 
4, but only under the arbn. clause in their agree- 
ment.—TUNBRIDGE WELIS CORPN. v. NATIONAL 
TELEPHONE Co. (1900), 83 L. T. 525; 6f J. P. 











756; 48 W. R. 6863; sub nom, NATIONAL TELE- 
PHONE Co. v. TUNBRIDGE WELLS CoRPN., 16 


T, L. R. 446 44 Sol. Jo. 552, 1). C. 3 affd. (1901), 
85 LL. T. 368, C. A. 
ma eta :—-Mentd. Turner v. Kingsbury Collieries, (1921] 
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PHONE Co., Lrp, v. LHUDDERSFIELD CORPN. (1901), 
17 'T. L. R. 460, C. A. 

45. ——— Objection to overhead wires.|— 
Upon a reference to the Railway & Canal Comrs. 
of a difference between a local authority & the 
Postmaster-General arising from the refusal of 
consent by the local authority to the placing of 
telephone lines in certain streets :—Held: where 
it appears that the cost of laying the wires under- 
ground, as compared with that of carrying them 
overhead, would be excessive, the extra burden 
of the former method will not be imposed upon the 
taxpayers; but inasmuch as the circumstance 
that the locality in which the wires were to be 
placed was a residential district, & admirably 
kept by the local authority with a view to its 
being residential, & that overhead wires would 
be a disfigurement to the streets, the objection to 
such wires was considered to be a very real objec- 
tion, & an opportunity was given to the objectors 
to find the necessary funds for dcefraying the extra 
cost of laying the wires underground in all or any 
of the streets in question.—Cnoyvpvon CoRrPN v, 
POSTMASTER-GENERAL (1910), 7 J. P. 424; 8 
L. G. Re. 10053; sub nom, PosTMasreR-GENERAL 
®% CROYDON ConPn., 14 Ry. & Can. Tr. Cas. 158. 

46. ———.1—An Urban District 
Council having refused their consent to the placing 
of an overhead telegraph wire on poles fora distance 
of a quarter of a mile along a road in their district 
& the county ct. judge for the district having 
found that their refusal was reasonable, the Post- 
master-Gencral applied to the Radway Comers. 

The District Council had expended £6,000 in 
altering their own overhead wires to underground 
wires & in laying new underground wires, In 
1897 the Postmaster-General had appled for the 
consent of the district council to lay underground 
wires in the road in question wluch had been 
granted & the wires had been laid accordingly :— 
Held: under the circumstances of the case the 
wires should be laid underground on the district 
council undertaking to do the work of excavation, 
laying the pipes & filling the trenches for £50.— - 
Re POSTMAS'TER-GUENERAL & TorreNnuAmM URBAN 
District Councin (1910), 74 J.P. 4343 sub nom. 
POSTMASTER-GENERAL v. TOTTENHAM URBAN DiIs- 
TRIcT CounulL, 8 l. G. RR. FOL; ld Ry. & Can. 
Tr. Cas. 154. 

47. —— WANDSWORTH DISTRICT 
Loca Boanp v. POSTMASTER-GENERAL, No. 39, 
ante. 

48, --- -]-—PosTMASTER-GENERAL U, 
LEICESTER CouPNn, (1918), 77 J. BP. Jo. 605, 

49. Consent of owner of private land —-Refusal of 
consent —Difference referred to Commissioners.] — 
(1) Where, under Welegraph (Construction) Act, 
1916 (c. 40), s. J, the owner, Icssce, or occupier 
of private land refuses or fails to give his consent 
to the placing of a telegraphic line on or across 
his land within two months after being required 
to do so by notice from the Postmaster-General, 
the difference thereby arising between the Post- 
master-General & the owner, lessee, or occupier, 
must be referred direct to the Railway & Canal 
Comunission. <A stipendiary magistrate or county 
ct. judge has no jurisdiction to entertain that 
question. 

(2) If the convenient user or enjoyment of 
private land is interfered with by the placing 
thereon of a telegraphic line, or if the land has any 
special advantages which the placing of the line 
thereon will, or may reasonably be expected to 
injure, the Railway & Canal Commission may have 
regard to these circumstances in considering, 
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under Telegraph (Construction) Act, 1916 (c. 40), 
8. 1, what terms to impose on the Postmaster- 
General. It is reasonable, when compensation 
is directed to be made by tho Postmaster-General, 
to order the payment of an annual sum & not of 
a lump sum.—PosTMASTER-GENERAL v. BROOKS, 
{[1922]}2 K. B.176; 91L. J. K. B. 689; 127 L. T. 
529; 38 T. L. R. 623; 20 L. G. BR. 558. 

-———— Terms imposed by Commissioners.] 
Brooxs, No. 49, 





~—~VPOSTMASTER-GENERAL  v. 
ante. 

51. Decision of Commissioners—Whether appeal 
lies.|_By an agreement under seal made in 1905 
a telephone co. agreed to sell to the Postmaster- 
General all the plant in use by the co., on Dec. 31, 
191], & any dispute as to the value of the plant 
was to be referred to the Railway & Canal Com- 
mission, if they should be authorised to determine 
it. Telegraph (Arbitration) Act, 1909 (c. 20), s. 1, 
enacted that any difference between the Post- 
master-General & any body or person under any 
agreement relating to telephones should, if the 
parties agreed, be referred to the Railway & Canal 
Commission, who were bound to determine it; 
&, sect. 2, that all proceedings relating thereto 
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should be conducted by the Commission in the 
same manner as any other proceeding was con- 
ducted by them under the Railway & Canal 
Traffic Acts, 1873 & 1888, & that any order of the 
Commission on any such difference should be 
enforceable as any other order of the Commission, 
provided (inter alia) that any such matter of 
difference might, in certain events, be heard & 
determined by the two appointed Comrs. A 
difference having arisen as to the value of the plant, 
the Commission, at the request of the parties, fixed 
& determined the value :—Held: the reference 
to the Commission under the Telegraph (Arbitra- 
tion) Act, 1909 (c. 30), was a reference to them as a 
ct. of record & not as arbitrators, & an appeal 
lay from their decision on a point of law to the Ct. 
of Appeal.—NaTIONAL TELEPHONE Co., LYrp. v. 
POSTMASTER-GENERAL, [1913] A. C. 6463; 82 
L. J. K. B. 1197; 109 L. T. 662; 29 7. L. RR. 637; 
67 Sol. Jo. 661; 15 Ry. & Can. Tr. Cas. 1090, H. L. 
Annotations :—-Refd. Cheshire Lines Committee v. Butler, 
Greenough & Esplen & Walford tiaver pool) (1917), 16 
Ry. & Can. Tr. Cas. 212. Mentd. Re oaler, 11915] 1 
K. B. 21; Oldbam, Ashton & Hydo Electric Tramways 
v. Asbton Corpn., [1921] 3 K. B. 511; Canuda Cement 
Cou. v. Kast Montreal (192211 A. C. 249. 
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52. Acquisition of undertaking by Postmaster- 
General—Compensation for loss of office—Tele- 
graph officers of railway company.}]—(1) Telegraph 
Act, 1868 (c. 110). s. 8 (7), applies only to the three 
telegraph cos. named at the beginning of sect. 8; 
&, therefore, the telegraph superintendent of a 
railway co. is not entitled to compensation for the 
loss of his office, when the telegraphic business of 
the co. is acquired by the Postmaster-General. 

(2 The superintendent of one of the three named 
telegraph cos. was held entitled to compensation 
in respect of profits on allowance for expenses while 
travelling on the co.’s service.—R. «1. POSTMASTER- 
GENERAL (1875), 32 L. T. 559; subsequent pro- 
eccdings (1878), 3 Q. B. D. 428, C. A. 

53. ——- ——— Assessment of compensation— 
Emoluments.|—The Telegraph Act, 1868 (c. 110), 
enables the Postmaster-General to purchase the 
undertakings of telegraph cos. By s. & (7), 
every officer & clerk of any co., the undertakings 
of which may be so purchased, who has been not 
less than five years in the service of the telegraph 
cos. & in the receipt of a yearly salary, or who 
has been not: Jess than seven years in the service 
of telegraph cos. & is in receipt of rernuneration at 
arate of not less than £50 a year, shall, if he receives 
no offer of an appomtment by the Postmaster- 
General in the telegraphic department, etc., receive 
during his life from the Postmaster-General by 
way of compensation for the loss of Ins olfice 
from the time at which the govt. takes possession 
of the co.’s telegraph, an annuity payable half 
yearly, equal, if he shall have been in the service 
of telegraph cos. twenty years, to two-thirds of the 
annual emolument derived by him from his oftice 
on June 24, 1868. 

Mandamus to the Postmaster-Gencral to assess 
compensation to 8., an officer of a telegraph co., 
in respect of the expenses allowed him as a part 
of the emolument of his office. Keturn that it 
was the duty of S. from time to time, when 
required, to travel upon the co.’s business, & that 
the co. had agreed with him upon rates of allow- 
ances, as an indemnity against the extra personal 


expenditure incurred, or assumed to be incurred, 
by him while travelling on the business of the co., 
beyond his ordinary expenditure, namely, 12s. 6d. 
for twenty-four hours’ absence from headquarters, 
& 5s. for twelve hours’ like absence, when such 
last-mentioned absence did not oblige him to stop 
away froin home, & that the allowances so made did 
not form any part of his yearly salary or remunera- 
tion, but were nade for the purpose of indemnifying 
him against extra personal expenditure, & that the 
refusal to assess compensation was only so far as 
regarded these allowances. Plea, that the allow- 
ances were not made as an indemnity, but were 
made to the co.’s officers when travelling, whether 
extra expense was incurred by them or not, & 
were fixed payments; that the co.’s officers when 
travelling received the allowances, & saved a large 
part of the money which they would otherwise 
have expended at home for board & lodging, & 
that the allowances were part of the annual 
emoluments of the officers:---Held: anything 
which 8.’s allowance cnabled him to save from his 
ordinary cxpenses was an “‘emolument,” & there- 
fore a subject for compensation.—R. v. Post- 
MASTER-GENERAL (1878), 3 Q. B. D. 428; 47 
L. J. Q.B. 485; 38 L. T. 89; 26 W. R. 322, C. A. 
Annotations :—Apld. Cooper v R. (1880), 14 Ch. D. 311. 


Refd. Livingstone 7». Westminster Corpn., [1904] 2 K. B. 
109; Druce vr Ry. Clearing House (1925), 133 L. T. 
5614. Mentd. R. v. I. R. Conirs. (1888), 36 W. RR. 696. 


54, —-—— Right of owners to compensation — 
Where ‘‘ beneficial interest ’’ already disposed of.]-— 
By Telegraph Act, 1868 (c. 110), s. 7, a railway co. 
possessing a bencficial interest in a telegraph 
open to the use of the public on Jan. 1, 1868, 
may, under certain circumstances, require the 
Postmaster-Genceral to purchase such interest 
upon terms to be settled, failing agreement by 
arbn. By Telegraph Act, 1868 (c. 110), s. 9 (11), 
an umpire is, in default of appointment by the 
arbitrators, to be nominated by the Chief Justice 
of the Common Pleas. The 8S. & D. Railway Co., 
which connected two portions of the London & 
South Western Railway, entercd into an agree- 
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ment in 1866, by which they undertook to com- 
plete all the works, including the telegraphs, & 
then to hand over, for the term of one thousand 
years, their line to the South Western, who under- 
took to pay them 45 per cent. of the “ gross 
receipts from traffic conveyed by the railway.’’ 
At the date of this agreement the 8. & D. Railway 
had two telegraph wires along their line. In 
1865 the South Western had made an agreement 
with the Electric Telegraph Co., by which the latter 
were to have the exclusive right of transmitting 
messages along the lines which the South Western 
then had or might afterwards acquire. After the 
passing of Telegraph Acts, the Postmaster-Gencral 
acquired these telegraphs & paid compensation 
in respect thereof to the South Western. The 
S. & D. Railway Co. then applied for compensa- 
tion in respect of their telegraph & afterwards 
requested the Chief Justice of the Common Pleas 
to appoint an umpire, which he declined to do, 
on the ground that the S. & D. Co. had no “ bene- 
ficial interest” in a telegraph within Telegraph 
Act, 1868 (c. 110), 8. 7. On motion to make a rule 
absolute for a mandamus to compel such appoint- 
ment to be nade :—Held: the S. & D. Railway 
have under the agreement with the South Western 
parted with the ‘“ beneficial interest’? in their 
telegraph, that messages sent by the telegraph 
formed no part of “ traffic conveyed by the rail- 
way,” & consequently they were not entitled to 
compensation under Telegraph Acts.—R. v. CoLE- 
RIDGE (LORD) (1876), 45 L. J. Q. B. 649; 314. 1. 
(o2. 

wlnnotation :-—Mentd. Ik. v. London (Bp ) (1889), 58 L. J. 

Q. B. 385. 


55. -—— Compensation in respect of future 
losses.|.—By Telegraph Act, [868 (c. 119), s. 9 (6), 
the Postiaster-General shall pay railway cos. by 
way of compensation, clause D., such sums as 
shall be settled by arbn. in respect of the loss by 
such railway co. of the privilege of granting other 
wayleaves & making future arrangements with 
telegraph or other cos., & in respect of granting 
aw monopoly to the Postmaster-General for the 
conveyance of telegraphs over their railways. 
By clause IL. of the same sub-sect., on acquisition 
of the telegraphs, the Postmaster-Gencral shall 
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have a perpetual right of way for his poles & 
wires over the whole of the railway co.’s system, 
& in consideration thereof he shall pay to the 
railway co. such sum per mile per wire over the 
whole of the said system by way of yearly rent 
as shall be fixed by arbn. The arbitrator, in 
determining the amounts to be paid to the rail- 
way co. under this Act, shall have regard to the 
agreements which subsist between the railway 
co. & any telegraph co., & also to a compulsory 
sale being reyuired from the railway co.; & in 
estimating the amount to be paid under any one 
part of this sect. shall have regard to the advan- 
tages to be obtained & the disadvantages to be 
sustained by the railway co. under any other part 
of this sect. By sub-sect. 8 of the same sect., Lo 
the railway co. is reserved power to erect & work 
private telegraphs for annual rent or payment 
or wayleave from traders. An arbitrator had 
awarded a certain lump sum to defts. as & by way 
of compensation in pursuance of the provisions 
of Telegraph Act, L868 (c. 110), 5s. 9 (6), but had 
made no allusion in his award to any yearly rent 
under clause H. of that sect. :-—Held: defts. were 
precluded from any further compensation for 
extra poles or wires which the Postmaster-General 
might in future require to be erected upon their 
railway system.—K. v. METROPOLITAN Ry. Co. 
(1883), 50 L. TT. 6, OC. A. 

56. Erection of telegraph on private lands— 
Amount of compensation.] —-PosrMAsTien-GENERAL 
v. Hureuinaes, No. 38, ante. 

57. ——- -—--- Factors to be considered.] — 
POSTMASTER-GiIENERAL v. Brooks, No. 49, ante. 

58. Mode of payment.] — Posr- 
MASTER-GIENERAL 0. Brooks, No. 49, ante. 

59. Compensation for damage—Absence of negli- 
gence of undertakers —-Duty of clalmant to show. |-— 
In order that a person may maintain a claim for 
compensation undcr Telegraph Act, 1863 (ec. 112), 
s. 7, for damage done by reason of the exercise 
of the powers of the Act as distinct from an action 
at law, it is not incumbent upon him to show that 
the undertakers im doing the damage did not act 
negligently.--Sr. JAMES &© PALL MALL Minority 
Jaan Co., rp. v. R. (1901), 73 Le J. i. B. 518 5 
90 L. T. 344; 68 J. P. 288. 








Part X.---Penal Provisions relating to Telegraphs. 


Sce Malicious Damage Act, 186] (c. 97), ss. 37, 
383 Telegraph Acts, 1865 (ce, 112), ss. 18, 22, 
40, 45; 1868 (c. 110), s. 20; 1869 (c. 73), 8. 63 
1878 (c, 70), ss. 8-11; Submarine Telegraph Act, 
1885 (c. 49), 8. 3. 

Wircless Telegraphy Act, 1904 (c. 24), s. 
Post Oftice Protection Act, 1884 (c. 76), 8s. 11. 

60. Injury to works of Postmaster-General —— 
Negligence of Postmaster-General.| — Telegraph 
Act, 1878 (c. 76), 5. 8, which provides that where 
any undertakers, body, or person, by themselves 
or by their agents, destroy or injure any tele- 
graphic line of the Postmaster-General, such 
undertakers, body, or person shall be liable to pay 
to the Postmaster-Gencral such expenses, if any, 
as he may incur in making good the said destruc- 
tion or injury, does not apply where the destruc- 
tion or injury is orcasioned by the Postmaster- 
General’s own negligence or by the negligence of 
those for whom by legal succession or othcrwise 
the Postmaster-General is responsible.-—-Post- 
MASTER-GENERAL v. LIVERPOOL CORPN., [1923] 


1; 


$7 


al 


A. ©. 5873; 92 1. 8. 1K. B. 7015 180 0. 41 
J.P. 1573 39 'T. L. RR. 5985 67 Sol. Jo. 701 
TG. RR, 6538, WE da. 

Annotation + --Reid. Postmaster-General v. Beck & Vollitzer 

(1924), 88 J. DP. 137. 

61. ——— Who may be Hable.|—By Telegraph 
Act, 1878 (c. 76), 8. 8: ‘ Where any undertakers, 
body, or person, by themselves or by their agents, 
destroy or injure any telegraphic line of the Post- 
master-General, such undertakers, body, or person 
shall not only be liable to pay to the Postmaster- 
General such expenses, if any, as he may incur 
in making good the said destruction or injury, but 
also, if the telegraphic communication is carclessly 
or wilfully interrupted, shall be liable to a fine not 
exceeding £20 per day for every day during which 
such interruption continues.”” By Telegraph Act, 
1878 (c. 76), 5s. 2, ‘The expression ‘ telegraph 
line’ means telegraphs, posts, ... & also any 
. . « apparatus ... used for the purpose of 
transmitting telegraphic messages.” 

Defts.’ servant while driving their motor lorry 
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along a public highway caused it, without any 
negligence on his part, to come into collision with 
a fire alarm post belonging to the Postmaster- 
General & thereby injured the post. In an action 
by the Postmaster-General under Telegraph Act, 
1878 (c. 76). 8. 8 to recover the expenses of making 
good the injury :—Held: the word “ person” 
must be read, not as limited to persons who had 
special statutory rights in the highway which 
might come into conflict with the corresponding 


TELEGRAPHS AND TELEPHONES. 


rights of the Postmaster-General, but in its natural 
& unrestricted sense as including all persons 
exercising their common law right of passage ; 
& defts. were liable to make good tho damage done. 
—POSTMASTER-GENERAL v. BECK & POLLITZER, 
[1924] 2 K. B. 308; 93 L. J. K. B. 1017; 131 
L. T. 750; 88 J. P. 187; 68 Sol. Jo. 883; 22 
L. G. R. 657, C. A. 

Forgery of telegram.]—See CRIMINAL Law, Vol. 
XV., pp. 1066, Nos, 12064, 12085. 


Part XI.—-Rights and Liabilities of Telegraph Undertakers. 


62. Wires interfering with private or public 
rights—-Power to remove.J—AtrreNnBoRouGnH & 
Son v. LONDON, BTc., TELEPHONE Co., [1884] 
W.N,. 2; Bitt. Rep. in Ch. 109, 

63, ——- ---— Erection of wires unauthorised by 

Statute.]—In a suit by a telephone co. against the 
local authority to recover damages for cutting 
down & removing telephone wires stretched 
across a public strect, it appeared that the co. 
was not authorised by statute so to place their 
Wires :—Held: the action failed. The removal 
was within the legal powers of defts., & there 
was no allegation of any unnecessary damage 
having becn caused by the cutting.—NATIONAL 
TELEPHONE Co. v7. St. Peter Port CoNsTABLKS, 
fl900) A. GC, 317; 69 1.3. PLO. 713 82 J. 
308, PLC. 
Liability for nuisance.]|—See Tltanways, 
VoL XAXVE., pp. 318, 406, 414, Nos, 452, 1278, 1333. 
Right of local authority to prevent erection 
in highway.|—Sce Nos. 15-20, ante, 

64, Damage to submarine cable.|—Svirir oF 
THE AGE SUBMARINE TELEGRAPH Co. v. GIBB 
(L858), 10 L. T. 275. 

65. [To a declaration for injury, through 
negligent navigation, to a submerged clectric 
cable, defts. pleaded that they were navigating 
the seas in the usual manner, & that they had 
occasion to let down their anchor near the place 
Where the cable was injured as alleged, & that 
Without dcfaulf, & by means of the action of the 
winds & waves, the cable & the ship’s anchor 
became entangled, & that there was no notice to 
defts, of the existence or position of the cable. 
Replication that defts. had the means of knowledge 
of the existence & locality of the cable & neglected 
to make use of such means of knowledge. There 
Was also a new assigninent, being an argumentive 











traverse of the plea :-—Held: the declaration was 
good, although notice of the existence of the cable 
was not alleged; that the plea was good, as 
putting in issue the negligence charged & the 
replication was good.—SuBMARINE TELEGRAPH 
Co. x Dickson (1864), 15 C. B. N.S. 759; 3 New 
Rep. 5723; 33 1. 0. GC. P. 189 10 L. LT. 825° 16 
Jur. N.S. 211; 12 W. BR. 884 2 Mar, LC. 9 
143 HK. RR. O83. 
Annotations -—Refid. Tho Clara Killam (1870), L RR. 3 
A, & Mentd. Wilson v. Newberry (1871), 36 





. & EK. 161, 
J.T. 215. 
66. ]—A ship cast anchor near the South 
Foreland, Her anchor got foul of a submarine 


telegraph cable. The crew heaved up che anchor 
to the water's edge, & the telegraph cable came up 
entangled with it. In order to free the anchor 
from the telegraph cable, the mate of the ship, 
acting under the direction of the master, cut the 
telegraph cable in two with a hatchet. By the 
exercise of ordimary nautical skill the anchor 
might have been freed from the cable by the crew, 
without cutting the cable :-—Held: the ct. had 
jurisdiction to entcertam an action instituted by 
the owners of the telegraph cable against the ship 
for the damage done to the cable, & the owners 
of the telegraph cable were entitled to Judgment, 
in the action.—Lith CLARA KILLAM (1870), I. i. 
3AL & BE. 161; 301, 7. Adm. 50; 25 LT. 27; 
19 WL. R. 253; 95 Mar. J. C. 468, 

dnnotatuons —Refd. Turner vo Mersey Docks & Harbour 

Doe The Zeta, [1802] P. 2385; The Normandy, [1901] 

——.J—See, Vol, AXAAVL., 
p. 107, No. 373. 

Damage to telephone wire-—-From tramway 
wires.} Sere HWiurcerric LIGuTinG, Vol. XX., 
p. 212, No. 77; NuIsance, Vol. XXXVI, p. 197, 
No. 372. 


ulso, NUISANCKH, 


Part Xll.—Relation between Telegraph Undertakers and 
their. Customers. 


67. Whether common carriers.!-—1 do not sce 
any analogy between the lLabuity of a common 
carrice & that of a telegraph co. (BRAMWELL, L.J.). 

v. SREUTER’S TELEGRAM Co, (1877), 3 
CLP. Ds: AL dee Je Qe Ds ST a PT S42 
J.P. 3083; 26 W. RR. 23,0. AL affg. S.C. sub nom. 


PART XII. 
e. Liability for misdelivery of teh- 
mam, |-- BLAKFNEY ¢. Praus (No, 2) CAN. 
Noe a 7 es (lu) 2235 2 e. Luabilily for 
d. — -— Liability beyond the lhne.} 


— SYTLVENSON ¢t, 


QRAVIT Co, (1858), 16 U. CG. Re 530.— 


non-transmussion of 
telegram, |—KINGHORNE 1. 
TreLeGRaAPH Co. (1859), 18 U. C. 


Tixon vp. Reurer’s Teteorarn Co., Lirp., 16 


L. J. Q. B. 197. 

Annotations: -Mentd. Coventry, Sheppard oo G. MW. Vy. 
(1883), 49 L. 'T. 6415. Cunnington v. G.N. Ky. (1883), 49 
L. a. 392; itvbank’s Exocutors v. Wumphreys (1586), 
18 Q. B.D. $43 Brown v. Law (1895), 72 1. TP. 7793 
Starkey v. Bank of iMngland, [1903] AC. 114; Edwards 
». Porter, McNeal] «. Hawes, [1923) 2 K. B. 538, 


Mon'tvnatl TELE: 60.- CAN, 
f. ——-.)-- BAXTER vv. DOMINION 
TrLEGRAPH Co. (1875), 37 UL. CG. R. 

470.--CAN. 


g. Alleged breach of agreement of 


MONTREAL 
service— Defendant compaty 
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68. Liability for mistake in telegram—‘* Un- 
repeated ’’ telegram.]|—MacANDREW v. ELECTRIC 
TELEGRAPH Co., No. 29, ante. 

.|——See, also, CONTRACT, Vol. XII., pp. 49, 
79, Nos. 271, 470 ; SALE oF Goops, Vol. XX XIX. 
p. 652, No, 2464. 

69. Liability for non-delivery — Negligence of 
telegram collector.]|—Dceft.’s business was 10 collect 
telegraphic messages for transmission to Amcrica 
& other places. Pltfs. entrusted deft. with a 
message in cipher, which was unintclligible to 
deft., for transmission to America. Deft. negli- 
gently omitted to send the message. The conse- 
quence was that pltfs. lost a sum of money which 
they would have earned for commission upon an 
order to which the message related :—Held: 
pitfs. could not recover such sum of money from 





Part Xill—Telegraphic and 


71. Notice of injunction.]—A sheriff’s officer & 
an auctioneer procecded with the sale of the 
property of a trader seized under a fi. fa. after 
they had received notice by a letter from debtor’s 
solr. that he had filed a liquidation petition, & had 
also received notice by telegram that the Ct. of 
Bankruptcy had made an order restraining further 
proceedings under the writ :—Held: the sheriff’s 
officer & the auctionecr had been guilty of contempt 
of ct., & they must pay the costs of a motion to 
commit them.—Re Bryant (1876), 4 Ch. D. 98; 
35 me Ae a 25 W. RR, 230. 

Annotation —- . Re B y - By 
Smith (ISTO TE Ch, De LO pp reomeweec tera 
72, -—-—.]-——Sufficient notice of the granting of 

an injunction may be given by telegrain; but, if 

it is sought to commit for contempt a person who, 
after receiving such a notice, disregards it, the 
ct. must decide upon the particular facts whether 
he had in fact notice of the injunction, & it 1s the 


deft., but only nominal damages.—SANDERS ¥. 
Stuart (1876), 1 C. P. D. 326; 45 L. J. Q. B. 
682; 40 J. P. 728; 24 W. R. 949; sub nom. 
SAUNDERS v, STEWART, 35 L. TT. 370. 

Liability for misdelivery.]|—Sec Contract, Vol. 
XII., p. 49, No. 272. 

70. Misappropriation of telegraph fees—By tele- 
graph clerk of railway company —Whether rallway 
company Hable.|—Nortit astern Ry. Co. v. R. 
(1889), 6 T. L. R. 15, C. A. 

Agreement for telephonic communication— 
Whether stamp duties payable.|—See IEVENUL, 
Vol. XXXIX., p. 276, No. 607, 608. 

Agreement for hire of telephone wire & apparatus 
Relation of landlord & tenant.|—Sce LANDLORD 
rar iaaiiae Vol. XXXI., pp. 97, 456, Nos. 2364, 


Telephonic Communications. 


duty of those who ask for the comuiittal to prove 
this beyond reasonable doubt. 

A. Tondon solr., who obtains an order from the 
Ct. of Bankruptcy in London restraiming a sale 
under an execution in the country, ought. instead 
of telegraphing the order to the sheriff’s officer, 
to telegraph it to a solr. at the place, as his agent, 
asking him to give notice of it to the persons 
atfected.—Re Bisnov, Lx p. LANGLEY, #x p. 
Smitny (1879), 13 Ch. D. 110; 49 L. J. Bey. 1; 
ALL. 1. 388; 28 W. R174, 0. A. 

Order stopping cheque.]|—Sve BANKERS & BANK- 
InG, Vol. IL]., p. 224, No. 589. 

Contracts by telegram—-Telegram as memoran- 
dum or note.|—Sce Contract, Vol. XII., pp. 132, 
140, 155, Nos. 889, 890, 947-019, 1087-1008. 

—— Offer & acceptance.]—See Conrracr, Vol. 
XIT., pp. 59, 75, 76, 79, 92, Nos. 330, 436, 438, 461, 
465, 467, 56L. 


Part XIV.—Rateability of Property occupied for Telegraphic 
Purposes. 


See Telegraph Act, 1868 (c. 110), 5s. 22, &, 
generally, Rates & RATING, Vol. XXXVIIL., pp. 
417 et scq. 

Necessity for exclusive occupation.] — See 
Rares & RatiING, Vol. XXXVIIL., p. 447, No. 158. 

73. Telephone apparatus—Wires & posts along 
railway.J—The Electric Telegraph Co. are liable 
to be rated for the relicf of the poor in respect of 
their wires & posts placed along the line of a railway 
co., notwithstanding the latter may require their 
removal to a more convenient place.—ELECTRIC 
‘TELEGRAPH Co. v. SALFORD OVERSEERS (1855), 11 


under no obligation to ascertain nature of 
customers’ communacations, J-—KLECTRIC 


public officer & in the discharge of a 
public guty. & if he is guilty of negli- 
e 


Exch. 181; 3 .C. I. BR. 973; 24 L. J. M. C. 146; 
251.1. O. 8.166; 193. P.375; 1 Jur. N.S. 733 ; 
3.W.R. 518; 156 BH. R. 795. 
Annotations :-—Consd. Smith v. 


Lambeth Assmt. Com, 
(1882), 62 L. J. M. C. 1. Apld. Lancashire_Telephone 
Co. v. Manchostor, Overseers (1884), 14 Q. B. D. 267. 
Refd. It. v. Musson (1858), 27 L. J. M. C. 100; Grant v. 
Oxford L. B. 1868), 9 B. & S. 900, Watking v. Milton- 
next-Gravesend, Overseers (1868), L. R. 3 Q. B. 350; 
Pimlico ‘I'ram. Co. v. Greenwich (1873), L. l. 9 @. B. 9; 
R. v. St. Pancras Assmt. Com. (1877), 46 L. J. M. C. 
243; Paris & New York Telegraph Co. v. Penzance 
Union (1884), 12 Q. B.D. 552; Yaylor v. Pendleton 
Overseers (1887), 19 Q. B,D. 288; M., S. & L. Ry. v. 
Kingston-upon-Hull (1896), 75 L. T. 127. 


toll. |—-INGERAOLL 'TELEPIIONE Co. v. 
BELL TELEPHONE Co. OF CANADA (1918), 


LE Aes ave OF ‘one oa ae gonce in the transmission of the ee 22 Can. Ky. Cas. 135,—-CAN. 
ELEPHONt Co, nt. > @ gram, causing loss to the sender, he is i 
8S. C. It, 83.—CAN. liable to the sender for the loss 50 Oe ee ad 
h. Liability for mistake in trans-  8ustaincd.—HAMILTON v. CLANCY, EDMONTON Coren. (Alta.) (1915) 8 
a ate of gad ert belograth co. ([19ld4J 27. 1. 514.—IR. W. W. 1t. 441; 25 D. L, RB. 825,—CAN, 
8 6 agent 0 NO person sending a lL -]— MARAIS vv. ANDERSON, _ a , 
[1909] E. D. C. 76.—S. AF. p. Omission of subscriber’a name 


message only for the purpose of deliver- 
ing the specific ncssage & the person 
who delivers a message to be sent is 
not responsible for any nustuke made 
by the operator in the transmission.— 
lc v. LONG (1899), 40 N.S. R. 174.— 


k. ——.]— A agub-postmaster, on 
transmitting a telegram, acts os a n. 


J ——VOL. XLII ° 


200.—CAN. 





m. Board of Railway Commissioners 
—Whether Board may order tclephone 
company—T'o furnish subscriber with 
tlephone directory.}\—DIGNAM v. BLU 
TiuLerione Co, (1909), 8 Can. Ry. Cas. 


Right to authorise additional 


from derectory—Right to damages.)— 
RITISH COLUMBIA TELE 
R. 352; 


FLANDERS U. 
PHONE Co. (1926), 36 B. C, 
(1926) 1 W. W. Rh. 358.—CAN. 

q. Right to recover yearly rent in 
aavance—Breach of agreement to pay.j—~ 
NATIONAL TELEPHONE Co, v. GRIFFEN, 


MM M 
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Wires, poles & attachments.}] — See 
are & RATING, Vol. XXXVIII., p. 442, No. 

74. Assessment.]—A vestry applied by man- 
damus to compel the Postmaster-General to pay 
poor rates upon the rateable value of telegraph 
posts & wires, as fixed by an assessment committee. 
The Postmaster-General had tendered a smaller 
amount, proportionate to an assessment fixed by 
the Comrs. of the Treasury, which the vestry had 
refused :—Held: by Telegraph Act, 1868 (c. 110), 
& Telegraph Act, 1869 (c. 73), no duty is cast upon 
the Postmaster-General to pay the rates imposed 
by those Acts ; & there is no remedy by mandamus 
against him to enforce the payment of rates fixed 
by an assessment committee.—R. v. PostMASTER- 
GENERAL (1873), 28 li. T. 3373 sub nom. MARYLE- 
BONE, VESTRY v. POSTMASTER-GQENERAL, 37 J. P. 
196; 21 W. R. 459. 

75. J—Telegraph Act, 1868 (c. 110), em- 
powers the Postmaster-General to purchase, for 
the purposes of the Act, the undertaking, including 
land & property, of any telegraph co., & sect. 22 
provides that all land, property & undertakings so 
purchased shall be assessable & rateable to 
parochial] rates at sums not exceeding the rateable 
value at which such land, property & undertakings 
were properly assessed at the time of such purchase. 
in 1870 the Postmaster-General purchased tho 
undertaking of a telegraph co., including a house 
held by the co. under a lease for twenty-one years 





Part XV.—Income Tax on 


generally, INCOME 'TAX, Vol. XXVIIE., pp. 
17-84, Nos. 87-483, 

76. Foreign cable company—Exercising trade in 
United Kingdom.|—-Applts., a foreign co. domiciled 
in Copenhagen, had three marine cables in con- 
nection with Aberdeen & Newcastle, communicat- 
ing with the telegraph lines of the Post Office in 
the United Kingdom. They had also work rooms 
with clerks in London, Newcastle, & Aberdeen. 
Messages from this country were forwarded over 
the lines of the Post Office & the cables of applts. 
to Denmark, & thence by their wires & the wires 
of foreign govts. to Russia, China, Japan, & India. 
The total charges paid for transmitting such 
messages were collected by the Post Oftice, & after 
deducting their dues, handed to applts., who 
retained the amount due to them for the trans- 
mission of messages over their cables & lines, & 
paid the residue to the various govts. & cos. 
respectively entitled to it. No profits were made 
by applts. from the transmission of messages over 
the land lines in the United Kingdom :—Held: 
applts. must be taken to exercise a trade in the 


PART XIV. 


7T4i° Asseasment.]~—In assessing for 
purposes of taxation the poles, wires, 
couduits, & cables of a telephone ce., 
the cost of construction, or the value 
aB ae of a going concern, is not the 
test: they must be valued, in the 
assesstnent division in which they 
happen to be, just as materlals which, 
if sold or taken in payment of a just 
debt from a solvent debtor, would 
have to be rernovod & taken away by 
the purchaser or creditor. —Jte BELL 
TELEPHONE Co. & HAMILTON CORPN, 
(1898), 25 A, RR. 351.—CAN. 


r. Unit of taxation—Quarter section 


phone Act, BR. 8. 


{1923}, 4 D. L 


t. Liability of 


—Light of adjacent owner to notice 
of passing of resolution.|—Rural Tele- 
8., c. 96, makes the 
quarter section the unit of taxation, & 
& person who owns a 

the telephone line bu 
contiguous to that quarter section but 
not itself on the line, is not entitled to 
notice of the passing of uw resolution 
authorising a proposed loan us 4&4 
‘resident occupant ’? under sect. 26 
of the Act.—SENGER v. 
RURAL MUNICIPALITY (NO. 343) (Sask.), 


W. W. RB. 1137.--CAN. 
Commercial 
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from Sept. 1867. At the time of the purchase 
a portion of the house was subject to an underlease 
granted by the co. to H. for the remainder of the 
term less one day, & containing a covenant by the 
co. to pay all parochial rates. The Postmaster- 
General occupied & used for telegraphic purposes 
only, the portion of the house not comprised in 
the underlease until the year 1878, when he demised 
that portion to others, & thenceforth no part of 
the house was occupied or used for telegraphic 
purposes. The rateable annual value at which 
the portion comprised in the underlease could 
properly have been assessed as a separate tene- 
ment at the time of the purchase was £108. In 
1880 the assessment committee of the district 
separately assessed that portion in respect of 
parochia) rates at the rateable annual value of 
£334 :—Held: sect. 22 applied notwithstanding 
that all use of the house for telegraphic purposes 
had ceased, & therefore the occupier of the pre- 
mises comprised in the underlease was not liable 
to be assessed in any sum exceeding the rateable 
value at which these premises could have been 
properly assessed at the time of the purchase.— 
St. GABRIEL, FENCHURCH OVERSEERS v. WILLIAMS 
(1885), 16 Q. B. D. 649; 55 L. JI. M. C. 145 54 
L. 7.270; 503. P. 583; 34 W. RR. 256; 2T. LR, 
188. D.C. 

Mandamus to enforce payment by Postmaster- 
General.|—See CROWN PRACTICE, Vol. XVI, p. 281, 
No, 931. 


Telegraphic Undertakings. 


United Kingdom under 16 & 17 Vict. c. 31. 8. 2, 
sched. D., & they were chargeable to income tax 
on the balance of profits or gains from their receipts 
in this country from the transmission of messages. 
—Tnicunsen v. LAST (1881), 8 Q. B.D. 414; 5) 
IL. J. Q. B. S86) 45 LT. 7083 46 J. BP. 8573 30 
W. RR. 301; 4 Tax Cas, 422, C. A. 

Annotations :—-Apld. Werle v. Colguboun (1888), 20 Q. B.D. 
753. Apprvd. Grainger v. Gough, [1806] A. C 325.  Consd. 
De Beors Consohdated Minos v. Howe, [1905] 2 K. 3. 
612. Distd. New Zealand Taxes Comr. v. Kastorn Ixten- 
sion Australasia & China Telegraph Co., [1906] A. C. 
526. Apld. Wileock v. Pinto, [1925] 1 K. B. 30.  Consd. 
Maclaine v. Eccott, [1926] A. C. 424. Apld. Tarn ov. 
Seanlan, Nielsen, Andorsen v. Collins, Muller (London) 
v. Lethem, Same v. I. k. Comrs., [1928] A. C. 34. Refd. 
Pommery & Greno v. Apthorpe (1886), 566 IL. J. Q. B. 
155; Re Watson, Sandie & Hull (1897), 14 T. L. lt. 124; 
Lovell & Christmas v. Taxes Comr., (1908] A. C. 46, 
Beynon Co. v. Ogg (1918), 7 Tax Cas. 125; Wess, 
Biheller & Brooks v. Farmer, [1918] 2 K. B. 725; Smidth 
vw. Greenwood (1922), 8 Tax Cas. 193; Royal Agricul- 
tural] Soc. of England v. Wilson, Brighton College v. 
Marriott (1921), 132 L. T. 258; GLysaght v. I. 2. Comrs. 
(1927), 13 Tax Cas. 511; Muner (London) v. Lethem, 
Same v. I. K. Comra., [1927] 1 K. B. 780. entd, Kirk- 
wood v. Gadd, [1910] A. C. 422; Brighton College v. 
Marriott, {1925} 1 K. B. 312, 


Company—-To taration under Taxiig 
Act—Whether company ‘ carryang on 
telegraph business in d& from the 
Colony.”"}—-COMMERCIAL CABLE Co. 
v. A,-G. OF NEWFOUNDLAND (1912), 9 
Nfld. L. RB. App. xix.--NFLD, 


PART XV. 

a. Whether telegraph companies ex 
empted from payeen of taxes ~mposed 
by & Kaw. 7, c« T.J-——-R. v. ANGLO- 
AMERICAN TELEGRAPH Co. (1907), 9 
Nid. L. R. 290.—NFLD. 


plaeoene OUne ae 


uarter section on 
resides on land 


BLUCHER 


153; [1923] 2 . : -G. ov. COMMERCIAL 
CABLE Co. (1911), 9 Nitd. L. R. 464.— 
NFLD, 


Cable 
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Part XVI.—Telegraphic Addresses and Codes. 


77. Property in telegraphic address—-Where in 
cypher.]~—Pltfs., a telegram co. in London, made an 
arrangement with defts., being two individuals 
in Australia, for the transmission of messages, in 
which certain words were used as short expressions 
of the names & addresses of the principal cus- 
tomers; & defts. were described as pltfs.’ agents. 
In a httle time the parties quarrelled, & one of 
defts. came to England to carry on an independent 
telegram business with his partner in Austraha, 
& sent circulars to pltfs.’ customers, mentioning 
that he had their cyphers. On motion to restrain 
him from using the cyphers: -- Held: there was 
nothing confidential in the cyphers, & he was 
entitled to use them.- RisuTer’s TELEGRAM Co. v. 
Byron (1874), 43 L. J. Ch. 66]. 


Annotulions :-—Consd. Merrywoather «. Moore, [182] 2 Ch. 


618; Lamb v. Evans, (1803) 1 Ch. 218. Refd. Robb cv. 


Grecn (1805), 64 L. J. Q. B. 5983. 

78. ---—— .|—TLhe short address, ‘ Strect 
London ”’ was used for many years in sending tele- 
grams from abroad to Street & Co., of Cornhill. 
A bank adopted by arrangement with the Post 
Office the phrase “ Street London,” as a cypher 
address for telegrams from abroad to themselves : 
—-Ield : the ct. had no jurisdiction to restrain the 
bank from using such cypher address.— STREET v. 
UnioN BANK OF SPAIN & ENGLAND (1885), 30 
Ch. D. 156; 65 L. J. Ch. 81; 53 L. T. 262 5 33 
W. RR. 901; 10. 1. R. 554. 

79. Property in code.|-~ Pltf. published ‘ The 
Standard ‘Telegram Code,” a book of words selected 
from eight languages, for use in telegraphic 
transmissions of messages, & it was accompanied 
by figure cyphers for reference or private inter- 
pretation. The book was registered under Copy- 
right Act, 1842 (c. 45). Defts. bought a copy of 
the book, & compiled for their own use with its 
aid a new & independent work, as alleged, which 
was their own private telegraph code, & they dis- 
tributed copies of their book amonest their agents 
at home & abroad, but they had not printed their 





book for sale or exportation :—Held: defts. had 
infringed the copynght of pltf., & a perpetual 
injunction must be granted.—AGER v. PENINSULAR 
& ORIENTAL STEAM NAVIGATION Co. (1884), 26 
Ch. LD. 637; 53 L. J. Ch. 680; 60 1. T. 477; 33 
W. R. 116. 


Annotations :-—Folld. Ager v. Collingridge (1886), 2 T. L. KR. 
201. Refd. Anderson v. Lieber Code Co., [1917] 2 K. B. 469. 


80. .}—PItf. had published ‘‘ The Standard 
elegrain Code,’’ a book of words selected from 
cight languages, for use in telegraphic transmissions 
of nessages, with the addition of figure cyphers for 
reference or private interpretation, which was 
registered under Copyright Act. Defts. had printed 
a book containing some 70,000 of the words com- 
prised in pltf.’s book, with the addition of interpre- 
tations suited to the purposes of a certain trade, 
for the use of themselves & their correspondents :— 
HTeld: defts. had infringed pltf.’s copyright, & a 
perpetual injunction must be granted.—AGER v. 
COLLINGRIDGE (1886), 2 'T. IL. R. 291. 
Annotation :-—Apld. Anderson v. Licber Codo Co., {1917} 2 

Kk. B. 469 

81. —--—.] —A person in the employment of pltfs. 
under a contract of service compiled in the course 
ot his employment a telegraphic code consisting of 
words of five letters, each word difiering from every 
other word in at least two letters, & being pro- 
nounceahle but meaningless in itself. The code 
consisted of 100,000 words, which the compiler 
selected trom an original list of 450,000 words on 
certain principles, which were based on the 
requirements of telegraphic & cable cos. Dltfs. 
went through the fonnahties necessary to copyright 
the work. Subsequently defts. published a code, 
in which was reproduced a substantial part of 
plitfs.’ code :--Held: pltfs.” code was a proper 
subject of copyright, for the infringement of 
which by defts., pltfs. were entrtled to recover. 
ANDERSON & Co., Lrp. ev. Lieser Cope Co., 
[A9IT] 2A. B. 4695 86 LL. JK. B. 1220; 117 
L, T. 361; 33 T. L. R. 420; GL Sol. Jo. 515. 
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TENANT BY SUFFERANCE. 


See LANDLORD AND TENANT. 


TENANT FOR LIFE. 


See INFANTS AND CHILDREN; REAL PRopeRTY AND CHATTELS REAL; SETTLEMENTS. 


TENANT IN COMMON. 


See ReAt PRoPpERTY AND CHATTELS REAL. 


TENANT IN TAIL. 
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TENANT RIGHT. 


See AGRICULTURE. 


TENDER. 
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TERM. 
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TERRITORIAL FORCE. 


See Roya. Forces. 


TERRITORIAL WATERS. 


Sce Courts; Crimtnau LAW AND PRocEpURE; FISHERIES; WATERS AND WATERCOURSES. 


TESTAMENTARY EXPENSES. 
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TESTATORS. 


See WILLS. 
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Sce DErps AND OTHER INSTRUMENTS. 
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Part |.—Theatres. 


Sect. 1.—LICENCES OR LETTERS PATENT. 
SUB-SECT. ]1.-~NECESSITY FoR. 

Sce Theatres Act, 1843 (c. 68), 5. 2. 

1. House or other place of public resort —-Had 
or kept for public performance of stage plays— 
What amounts to house or other place—-Booth- 
theatre.|—~A booth-theatre, which is taken to 
pieces & carried from place to place for theatrical 
perforrnances, is not a ‘‘ house or other place of 
public resort for the public performance of stage 
plays ” within Theatres Act, 1843 (c. 68), s. 2. 
DAVYS v. DOUGLAS (1859), 4 H. & N. 180: 28 
L.J.M.C.198 3; 32 L. T. O. 8. 283; 23 J. P. 185 ; 
157 K. R. 8063 sub nom. DAVIS v. DovaLas, 7 
W. KR. 327, 

Annotations :—Consd, Fredoricks v. Payne (1862), 32 lL. J 
M. CG. 14 Distd. Tarling v. Fredericks (1873), 28 L. 'T. 
814. Refd. Sewell v. Taylor (1859), 23 J. BP. 792; 
Fredcricks v. Howie (1862), 6 L. T. 544 
2. ———-.]|—- A booth, consisting of 

two caravans or wagons, having painted on it 

* Olympic Theatre,” drawn from place to place 

by horses & when supported by poles resting on 

the ground formed a temporary booth with a 

stage thereon, in which certain stage plays were 

acted, & which booth was moved from place to 
place for theatrical performances :—Held: the 
acting stage plays for hire in such booth, not being 

a patent theatre or duly licenced as a theatre, is 

acting in a “ place” within Theatres Act, 1843 

(c. 68), 8. 11, & for which the manager is liable to 

the penalty thereby imposed. 

Theatres Act, 1843 (c. 68), s. 11, certainly 
includes the case of this applt. The “ acting 
was for hire,’ whether payment was made at the 
door or any other place (BRAMWELL, B.).— 
FREDERICKS v. PAYNE (1862), 1 H. & C. 584; 32 
L. J. M. ©. 14; nT. 329; 27 J. P. 104 ; 8 
Jur. N.S. 1109; 11 W. R. 36; 158 EE. R. 1016; 
sub nom. PAYNE v. FREDERICKS, 1 New Rep. 32. 
| — TARLING v. 














ae 











FREDERICKS, No. 14, post. 





4, —— What amounts to having or ae 
ing—Hiring public room for short period.]|—A. 
person who hires an unhcenced public room 
for six nights, & publicly performs stage plays 
in it, is not liable to be convicted under Theatres 
Act, 1843 (c. 68), s. 2, for “ having & keeping ” 
a place of public resort for the public performance 
of stage plays without a licence.-- R. v. STRUGNELL 
(1865), I. R. 1 Q. B. 98; 7B. & S. 124; 35 
L. J.M.C. 78; 13 L. T. 433 ; 14W. 2. 198; sub 
nom. R. v. ROSENTHAL, R. uv. STRUGNELT, 3O J. VP. 
101; 12 Jur. N.S, 269. 
dunnidhone: -—Distd. Shelley v. Bethel! (1883), 12 Q. 

Me poe id. he v. Heyworth, ctc., Wost Derby JJ. (1860), 

5. Permitting use on few occa- 
sions for benefit of charity.]---Applt. was the owner 
& occupier of a building which he gratuitously 
allowed to be used on a few occasions for the 
performance of stage plays, to which the public 
were admitted on payment, for the benefit of a 
charity. Applt. had no licence for the performance 
of stage plays in such building :~-Held: he was 
rightly convicted of having or keeping a house for 
the public performance of stage plays without a 
licence, under Theatres Act, 1843 (c. 68), 5. 2.--- 
SHELLEY v. BETHELL (1883), 12 Q. B.D. 11; 53 
L. J. M.C. 16; 49 1. 7. 779; 48 J. VP. 2445; 32 
W. RK. 276, D. C. 

6. What amounts to “‘ letters patent ’’— 
Albert Hall charters.|—The charters of 1867 & 
1888 under which the Royal Albert Hall was 
incorporated, which give power to hold theatrical 
entertainments in the small hall, are not “ letters 

atent ”’ within Theatres Act, 1843 (c. 68); &, 
herefore a licence under sect. 2 of that Act is 
necessary for the performance of stage plays 
therein.—RovaL ALBERT HALL v. LONDON CoUNTY 
OounciL (1911). 104 L. T. 8943; 75 J.P. 3873 27 
T. L, R. 362 ; cea ee 
Annotation Cons o ‘hs v. Hall of Arts & Sciences 

Corpn. (1913), ue J. M. 
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Sect. 1.—Licences or letters patent : Sub-sccts. 1 & 2. 
Sects. 2,3, 4 & 5: Sub-secis. 1 & 2.] 


7. Music & dancing Hcence insufficient.)— 
Neither Letters Patent from the Crown, nor a 
licence from the Lord Chamberlain, can be granted 
for any dramatic performances, within 10 Geo. 2, 
c. 28, except in Westminster, or some place where 
Her Majesty may be residing ; & a sessions licence 
under 28 Geo. 3, c. 30, which is the only other 
authority for such performances, cannot be granted 
for them, unless at a place not within twenty 
miles of London or Westminster. Dramatic 
performances therefore within twenty miles of 
London or Westminster, & not in Westminster or 
in the place of Iler Majesty’s residence, cannot be 
rendered legal by any authority whatever, for 
Disorderly Houses Act, 1751 (c. 36), extends only 
to music & dancing.—LEVY v. YATES (1838), 8 
Ad. & El. 129; 3 Nov. & P. K. B. 249; 1 Will. 
Woll. & H. 219; 7L.J.Q.B.138; 112 KF. R. 785; 
sub nom. LEVI v. YATES, 2 Jur. 524. 

Annotation :-—Refd. Brightman v. Tate, [1919] 1 K. B. 463. 

Offences in respect of unlicenced places.|-—Sce 
Sect. 4, post. 


SUB-SECT. 2.—GRANT OF. 

See Theatres Act, 1843 (c. 68), ss. 3, 5, 7-10; 
Metropolis Management & Building Acts Amend- 
ment Act. 1878 (c. 32), 5s. 18; IT.ocal Government 
Act, 1888 (c. 41), ss. 7, 28 (2). 

8. Application for grant of letters patent—-What 
must be shown.]}—(1) The ct. refused to scal a 
patent for representing Italian Operas; because 
the provisions for carrying it on were by agree- 
ment with the Lord Chamberlain, his exors. & 
administrators ; & the right to the patent was not 
sufficiently connected with the property in the 
House. Not sufficient for the party applying 
merely to answer objections: but he must lay a 
proper case. Upon such application the ct. will 
take care, that the King is not deceived, nor his 
object disappointed ; & will represent the whole 
to the King ; but will not: decide upon the merits of 
various claimants. Ct. will not sign a patent, 
which does not put the parties under some control; 
though there is no caveat. 

(2) IT hope I shall not be obliged to order a master 
to take the management of an opera house into 
his hands because I am sure it would be very unfit 
for him (Lorp THuRLOW, U.).-~ ha pp. O’ REILY 
(1790), 1 Ves. 112; 30 BK. R. 256, 1. C. 

Annotation :-—Generally, Refd, Ex p. Ford (1802), 7 Ves. 617. 

9. Discretion of licencing authority--To refuse 
licence— Discretion of justices.) —Vx p. HARnina- 
TON (1888), 4 ‘F. L. BR. 485, C. A. 

10. To attach conditions to grant—Con- 
dition that grantee shall not apply for excise licence.]| 
—A county council acting as the licencing authority 
for the performance of stage plays may, in the 
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exercise of their discretion, attach to the grant 
of a licence for such performances a condition 
that the grantee shall undertake not to apply to 
the excise authorities under Excise Act, 1835 
(c. 39), 8. 7, for an excise licence to sell intoxicat- 
ing liquors in his theatre.—R. v. WEST RIDING OF 
YORKSHIRE County CoUNCIL, [1896] 2 Q. B. 386 ; 
651. 5.M.C.186; 75 L. T. 252; 60J.P. 550; 44 
W. R. 650; 12 T. L. R. 454; 40 Sol. Jo. 568, 1). C. 


Annotations :—Apld. Manchester Palace of_ Varicticsa 1. 
Manchester Corpn. (1898), 62 J. P. 425. Expld. L. 0. C, 
v. Bermondsey Btoscope Co., [1911] 1 K. B. 445. Refd. 
R. v. Sheerness U. D. C. (1898), 62 J. P. 5838. 


11. .J—A county council acting 
as the licencing authority for the performance of 
stage plays, may, in the exercise of their discretion, 
attach to the grant of a licence for such perform- 
ances a condition that the licencee would not apply 
for a licence to sell beer, spirits or wine on the 
premises of the theatre. Where the hicencee bound 
himself by a deed of covenant not to apply for a 
licence for the sale of intoxicating liquor, a memo- 
randum of which deed was attached to the theatre 
licence, the ct. refused to sect the deed aside.— 
MANCHESTER PALACE OF VARIETIES, LTD. v, 
MANCHESTER CORPN. (1898), 62 J. P. 425. 

12. Resolution prohibiting sale of 
liquor & tobacco— Validity of resolution.] — A 
rule made under Theatres Act, 1843 (c. 68), 8. 9, 
that ‘‘ no spirituous liquors, wines, sle, porter, 
cider, perry, or tobacco shall be sold or disposed 
of in the building,” is not ultra vires as depriving 
the excise authorities of their discretion to grant 
a licence under Hixcise Act, 1835 (c. 39), s. 7, nor 
does it prevent the licencing authority from 
determining on the merits an application for a 
licence under Theatres Act, 1843 (c. 88), s. 2, free 
of all restrictions.—R. 1. SHEERNESS URBAN 
District Councm (1898), 62 J. P. 568; 14 
T. L. R. 533; sub nom. Re Supinness URBAN 
District Councin, Ha p, Smirn & Donina, 42 
Sol. Jo. 612, C. A. 


Annotation :—Refd. L. C. C. v. Bermondsey Bioscope Co., 
[1911] 1K. B. 445. 

















Sect. 2.—STRUCTURAL REQUIREMENTS. 
See Part ITI., Sect. 3, post. 


Sect. 3.—CLOSING ORDERS. 
See Theatres Act, 1848 (c. 68), ss. 8, 9. 


Sect. 4.—OFFENCES IN RESPECT OF THEATRES. 

Sce Metropolitan Police Act, 1839 (c. 47), s. 46 5 
Theatres Act, 1843 (c. 68), ss. 11, 15-17, 19-21; 
Criminal Justice Act, 1925 (c. 86), 8.438; Theatrical 
Performers’ Registration Act, 1925 (c. 50), ss. 5, 6, 


PART I. SECT. 1, SUB-SECT. 2. 

a. Application for grant of letters 
patent—What Chancellor will consider.) 
—Upon an application to the Chan- 
ceHlor to withhold the Great Seal from 
& patent authorising A. to have a 
theatre for exhibiting, during certain 
months of the year, feats of horseman- 
ship, & musical pieces (provided they 
are not such as have been theretofore 
exhibited at the Theatre Royal), 
dancing, tumbling & pantomimes, the 
Chancellor will only consider whether it 
is legal or not; not whether the Crown 
ought to grant it or not.—Fr p. DALY 
(1788), Vern. & Ser. 499.—IR, 

b, Rights of applicant after 
grant of natent—TWVhether he may 





restrain performances in other theatres 
where no patent granted. }—-CALCRAFT ¥. 
West (1845), 2 Jo. & Jat. 123; 8 
I, Eq. It. 74.—IR. 

c. Incense fee— For picture shows 
—Whether ultra vires.}—The authority 
given in Towns Incorporation Act, s. 
64 (24), to regulate by licensing all 
theatres, circuses, or other shows or 
exhibitions for hire does not authorise 
a town incorporated under the Act to 
impose a license fee for revenue pur- 

oxses, & a bye-law imposing an annual 
ce of $300 on moving picture shows 
was declared ultra vires.—Jt. v. DIMOCK 
(1916), 44 N. B. R. 124,—CAN, 

d. Authority to imnose.)— 
Theatres Act does not authorise the 





Lieutenant-Governor-in-Council to im- 
ose & license fee upon theatres.-— 
ETHBRIDGE v. WILSON (1915), 8 Alta. 

L. R. 178; 8 W. W. It. 424.—CAN. 

e. hho may grant—Justices of the 

Peace.)-——Justices of the Peace have 

power to grant a theatre Hcence to 

perform plays, etc., undcr the epee 

authority contained in 5 & 6 Will. 4, 

ce. 39, 8. 7.—MoORKISON v,. CUSTOMS 

Comrks., [1927] N. I. 115.—IR. 


PART I. SECT. 4. 

f. Meaning of “ free & unobstructed 
passage -ways.’") — The provision in 
Theatres <Act. reg. 39, requiring 
passage-ways to be kept “free & 
unobstructed ’’ mcans free of inanimate 
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4%, 9, 13; Theatrical Employers Registration 
(Amendment) Act, 1928 (c. 46), ss. 1. 2 

13. Acting or causing play to be acted for hire 
in unlicenced place--What amounts to “< place ’’— 
HOO neato =e REDE Oke v. PAYNE, No. 2, 
Cnteé,. 

_ 14. -|—A person who, without 
licence, acts stage plays for hire in a temporary 
booth, brings himself within the penalty imposed 
by Theatres Act, 1843 (c. 68), s. 11, on persons 
performing stage plays “in any place not bemg 
a patent theatre, or duly licenced as a theatre.’’— 
TARLING v. FREDERICKS (1873), 28 L. T. 814; 38 
J.P.197; 21 W. R. 785, D. C. 

15. Not place which requires licence.] 
—FREDERICKS v. PAYNE, No. 2, ante. 

16, What amounts to acting for hire-—No 
payment made at door—-Or any other place.]— 
FREDERICKS v. PAYNE, No. 2, ante. 

17. Liability to penalty.]—FRrepDERICKS vr. 
PAYNE, No. 2, ate. 
































18. —~.]—R. v. STRUGNELL, No. 4, anle. 

19. ——.] — TARLING vv. FREDERICKS. 
No. 14, ante. 

20. ---— Liability of person causing play 


to be acted— Though agent for others.j]—10 Geo. 2, 
c. 28, s. 2, inflicting a penalty of £50 on persons 
performing, or causing to be performed, plays, ctc., 
without Letters Patent, etc., is not repealed by 
5 Geo. 4, ¢. 83. 

Proof that a party was the acting manager of a 
theatre, & that he paid the salary of & dismissed 
one of the performers, is sufficient proof that he 
caused the performances ; & 1f he caused the per- 
formances it is not material whether he did so as 
the agent of others or not.— Parsons v. CHAPMAN 
(1831), 5 6. & P. 33; 172 BK. I. 865, N. P. 

21, —_— ——— Proof of causing play to be acted— 
Acting manager paying salaries & dismissing per- 
formers.|—-PARSONS v. CHAPMAN, No. 20, ante. 

22. Keeping, using, or knowingly letting house 
or other tenement—-For purpose of being used as 
unlicenced theatre- What amounts to ‘‘ tene- 
ment ’’—-Portable booth.]|—A booth or show con- 
sisting of two caravans or wagons on whicels 
temporarily staked to the ground & used as a 
theatre, into which admission was obtained by 
payment of 3d. each person, at fairs by strolling 
players is not ‘‘ a house or other tenement for the 
purpose of being used as an unlicenced theatre ”’ 
within Metropolitan Police Act, 1839 (c. 47), 
8. 46, & therefore the manager of such a booth or 
show is not liable to the penalty imposed by that 
sect. on persons keeping, using or knowingly 
letting any house or other tenement for the pur- 
pe of being used as an unlicenced theatre.— 

REDERICKS v. Towir (1862), 1 H. & C. 381; 31 
L. J. M. C. 249; 6 1. T. 644; 26 7. P. $24; 8 
Jur. N.S. 750; 10 W. R. 796; 158 KB. RR. 933. 
Annotation :—Retd. Farmer v. Cotton’s Trustees, [1915] 

A.C, 022, 

Nuisances in respect of theatres & exhibitions.]— 
See IlIGHWAyYs, Vol. XXVI., pp. 427-420, Nos. 
1472-1483; Nuisanck, Vol. XXXVI., p. 185, 
Nos. 287-204. 


things. — TR. v. Wazza (Alta.) (1916), 
34 W. L. R. 973 10 W. W. R. 117: 28 
D.L. R. 373 ; 25 Can. Crim. Cas, 306.—- 
CAN. 

eg. Keeping theatre onen aftcr licenced — yiven.}—PAaTRICK 
hours.) — AMfhuTA LAL Bose v. CAL- 





k. Overcrowding.|—- WESTMACOTT 
Dov et (1904), 23 N. Z. L. R, 601.—N.Z, 


1. Concert party acting on wooden 
platform — No consent_of 


4 Adam 648; 8 F. (Ct. of Sess.) (J.) 4; 
tt. 520 
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Sect. 5.—RIGHTS OF THE PUBLIC. 
Sus-sect. 1.—In GENERAL. 

23. Right of ticket holder—To stay & witness 
whole performance—-Remedy for forcible expulsion 
Action for assault & false imprisonment.|—The 
purchaser of a ticket for a seat at a theatre or 
other similar entertainment has a right to stay & 
witness the whole of the performance, provided 
that he behaves properly & complies with the rules 
of the management. 

The licence granted’ by the sale of the ticket 
includes a contract not to revoke the licence 
arbitrarily during the performance. 

Where therefore pltf. who had purchased a 
ticket for a seat at a cinema show, was forcibly 
turned out of his seat) by the direction of the 
manager, who was acting under a mistaken 
belief that pltf. had not paid for his seat :—Held : 
in an action fur assault & false imprisonment pltf. 
was entitled to recover substantial damages.— 
Hurst ow. Prcerore THeatrres, Lrp., (1915) 1 
K. B. 1; 838 I. J. K. B. 1886; 111 L. T. 972; 
30 T. 1. . 642; 58 Sol. Jo. 739, C. A. 


Annotations :—Consd. Cox v, Coulson, p96) 2K. B. 1773 
Said v. Butt, [1920] 3 K. BB. 497. efd. British Actors 
Vilm Co. ». Glover, [1918] 1 K. B. 299; Joel v, Inter- 
national Circus & Christinas Fair (1920), 124 Lh T. 459; 
Sree v. British Broadcasting Co. (1928), 97 L. J. K. B. 

51. 


Sun-sEcr. 2.—Riaut or ADMISSION. 

24. Right to seat—Or return of money-- Person 
informed that seat available—No right to enter 
private box.|—-If three persons be told on entering 
a theatre that there is room, when in fact there is 
not, their proper course is to leave the theatre, 
& demand the return of their money; & such 
persons are not justified in getting into a private 
box in the theatre, &, if they do, the proprietor 
may remove them, using no more force than is 
necessary, & if, in zomg out of the theatre, one of 
them strike a servant of the proprietor’s in the 
presence of a constable, such constable will be 
justified in taking all the three persons into cus- 
tody, if the jury shall be satisfied that they were 
acting with a common purpose.——LEWIs v. ARNOLD 
(1830), 40. & P. 3543; 172 E.R. 737, N. P. 
wnnotation :-—Refd. Said v. Butt, [1920] 3 K. 33. 497. 


25. Letting of boxes or stalls.|---A lease of the 
Opera House contained a covenant on the part of 
the lessee not to grant away, assign, dispose of, 
etc., the stalls or boxes “for any longer period 
than one year or scason.’”’? On Dec. 21, 1851, the 
lessee leased certain boxes for one year, to com- 
mence from Mar. 1852. On Aug. 1, 1852, he made 
another lease of the same boxes to a different 
person, with this habendum, ‘‘ from Feb. 1 now 
next ensuing, or from such subsequent year, upon 
which the theatre shall be opened, & thence- 
forth for the full term of one year, to be computed 
from that day’? :—Held: this was not a breach 
of the covenant.—Crorr v. LumMieEy (1858), 6 
H. L. Cas. 672; 27 L. J. Q. B. 821; 31 L.T. 0.8. 
382; 22 7. P. 639; 4 Jur. N.S. 903; 6 W. R. 


recovercd.] --Where the purchascr of a 
ticket of admission to a place of amuse- 
ment, who has entered the place of 
amusement, but has not occupied a 
seat, ia ejected, he may recover nominal 
damages for breach of contract & 
damages for assault.—-BARNSWELL v. 


magistrate 


Woon (1905), 


ee (1917), I. L. HR. 44 Cale. ten L. R. 46; 13 8. L. HO NAT, ANUS sear hbta yom 
h. Validity of bye-law.jJ—PRA- A see far eer Le It. 
PART I. SECT. 5, SUB-SECT. 2. 642; 23 D.L. KR. 615. ‘ 


BODH CHANDRA Bost v, CALcurra 
OREN (1019), I. L. BR. 47, Cale. 547.— m, 


Right to seat—Hiectment before 
occupying u—Nominal damage may be 


n. Right to free admission.]—The 
owners of a theatre, by deed bear- 
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Sect. 5.—Rights of the public: Sub-sects. 2 & 8.] 
§23 ; 10 EK. R, 1459, H. L. ; aff. (1858), 5 EK. & B. 
648, 682, Ex. Ch. 

Annotations :—Mentd. Hill «. Cowdery (1856), 1 H. & N. 
360; Mumford v. Oxford, Worcester & Wolverhampton 
Ry. (1856), 1 H. & N. 34; Dendy »v. Nicholl (1858), 4 
C. B. N.S. 376; Price v. Worwood (1859), 4H. & N. 512; 
Jeffries v. Alexander (1860), 8 H. L. Cas. 594; Avison 
v. Holmes, Penny v. Avison (1861),1 John. & H. 530; 
Benham v. Keane (1861), 1 John. & H. 685; Ward v. 
Day (1864), 5 B. & S. $59; Clough v. L. & N. W. Ry. 
(A871), L. R. 7 Exch. 263; Toleman v. Portbury (1871), 

a LR. 6 Q. B. 245; Morrison v. Universal Marine Insce. 
(1878), L. R. 8 Exch. 1973 Davenport v. R. ery 3 
App. Cas. 115 ; Lancashire Waggon Co. v. Nuttall (1879), 
40 L. T. 291; James v. Youn eee: 27 Ch. D. 652; 
Ackroyd v. Smithies (1885), 64 L. T. 130; Keith Prowse 

v. National Telephone Co., [1894] 2 Ch. 147; Re Cotgrave, 

Mynors v. Cotgrave, [1903] 2 Ch. 705; Harman v. Ainslie, 

[1904) 1 K. B. 698; Wulfsbery v. S.S. Weardale (1916), 

85 L. J. K. B. 1717; Davies v. Bristow, Penrhos College 

v. Butler, [1920] 3 K. B. 428; Hartell v. Blackler, [1920] 

2K. B. 161; Kin Tyo Loong v. Seth (1920), 89 L. J. P.C. 

113; RR. v. Paulson, {1921] 1 A. C. 2713; Abram 8.8. Co. 

v. Westvillo Shipping Co., {1923] A. C. 773. 


26. Liability of lessee to be rated.|—The 
proprietors of Drury Lane Theatre demised, for 
a term of years, at a nominal rent, a private box, 
with the power of exclusively occupying it upon 
the nights on which there should be performances. 
The proprietors had also access to the box, but not 
the right of occupying it during the performance ; 
& they were entitled & bound to perform the repairs 
upon it:—Held: the lessee was rateable to the 
poor for the occupation of the box, under an Act 
which authorised the making rates on all persons 
who should inhabit, hold, occupy, possess or en- 
joy any land, house, shop, wharf, warehouse, or 
any other building, tenement or hereditament. 
Although the co. of proprietors were rated for the 
theatre generally.—-R. v. Sv. MARTIN’S IN THE 
Fre.ps (INHABIVANTS) (1842), 3 Q. B. 2043; 2 
Gal. & Dav. 426; 111.3.M.0.112; 6J. P. 655 ; 
6 Jur. 850; 114 E.R. 485. 


Annotations :—Consd. Morrish ». Hall (1863), 2 New Rep. 
448. Refd. Daly v. Ndwardcs (1900), 82 L. T. 872. 
Mentd. Spear v. Bodmin Union Grdne. (1880), 49 L. J. 
M.C. 69; Rochdale Canal Co, v. Brewster (1894), Ryde & 
K. Rat. App. 143. 


27. Right of proprietor to enter.]|—The 
lease of a theatre contained a covenant on the 
part of the lessee not to convert the theatre, or 
any part thereof, to any other use than for acting or 
performing of operas, plays, concerts, balls, 
masquerades, assemblies, & such theatrical & 
other purposes as had been usually given therein. 
The lessee, for valuable consideration, sub- 
demised certain boxes & pit stalls, together with 
free & uninterrupted admission into, & egress & 
regress to & from, & the full use & enjoyment of 
such boxes & stalls during all such nights as the 
theatre should be open for the reception of audience 
or co. to any public performance or exhibition 
of any opera or any entertainment whatsoever 
of or upon the stage, except balls or masquerades, 
to pltf. for a term of years, reserving full right of 
access to the boxes & stalls for the purposes of 
repair. The underlease contained a covenant 
for quiet enjoyment of the demised premises ; but 
no covenant on the part of the grantor of the under- 
lease to observe or perform the covenants of the 
original lease. Afterwards the lessee of the 
theatre agreed to Ict it for a term of three months 
for the purpose of holding religious meetings. In 
order that the theatre might be converted into a 
convenient place for holding such meetings, the 
divisions between the boxes were removed, & the 
pit, including the site of pltf.’s stalls, was boarded 
over; but these alterations were not permanent, 


ing date in 1839, mado for valuable 
consideration, covenanted to confirm 
to debenture holders the privilege of 








free admission to the theatre. 
tioner was entitled to the benefits of 
the deed of 1839, 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


& the parties disclaimed any intention of using 
the theatre for religious services beyond the three 
months :—Held: without pltf.’s consent the 
theatre could not be converted to other than 
theatrical purposes, nor could the original lessee, 
or any person claiming under him, enter on pltf.’s 
boxes or stalls; but under the circumstances, the 
proper remedy was in damages, & not by way of 
injunction.— LEADER v. Moopy (1875), L. R. 20 Eq. 
nie 441.3. Ch. 711; 32 L. T. 422; 23 W. BR. 


ae. :—-Mentd. Holford v. Acton U. C., [1898] 2 Ch. 


28. ——— Owner of reversion obtaining lease & 
property of theatre—Effect of winding-up order.|— 
Where the owner of the reversion of a theatre 
having by an order in a winding-up of a co. 
obtained the lease & property of the theatre, the 
lessee of property boxes & stalls brought an action, 
asking for an injunction to restrain the reversioner 
from preventing pltf. from having access to his 
boxes «& stalls :—Held : the order in the winding-up 
did not affect the rights of third parties; deft. 
could only exclude pltf. by action for the recovery 
of land where third parties would have notice & 
an opportunity of appearing.-- LEADER v. HAYES 
(1886), 54 L. I. 204. 

29. Grant or reservation of right to free admission 
—-Nature of right—Licence.|—.A., in 1792, grants 
a lease of a theatre to B., B. covenanting not to 
grant rights of admission, except 250 free 
admissions, without the consent of A.; & in case 
of any of the covenants being broken, the lease to 
be void. J3. then assigns his interest to trustees, 
to receive the profits & pay the debts, etc., who 
leave B. in the management & direction of the 
concern, in the course of which, in 1799, B. grants 
a ticket of admission to ©. for twenty-one years. 
In 1800, the trustees take possession of the 
theatre, but suffer C. to exercise his privilege of 
admission till 1814, when the ticket is stopped, on 
the ground that B. had no right to make such a 
grant :—Held: (1) the covenant by B. with A., 
not to grant rights of admission, supposing it to 
have been broken, did not avoid the grant to ©. ; 
(2) as the trustees had left B. in the management 
of the theatre, they must be taken to have 
authorised the grant, & could not afterwards 
disavow it; (3) this was not an interest in land, 
but a licence to CU. to enjoy the privilege of 
admission, & therefore it was not necessary that 
it should pass by deed, or that B. should have becn 
authorised by the trustees in writing to make such 
a grant.—TAYLER v. WATERS (1816), 7 Taunt. 
374; 2 Marsh. 651; 129 I. R. 150. 

Annotations -—As to_(3) Consd. Wood », Leadbitter (1845), 
13 M. & W. 838. Distd. Wobber v. Lee (1882), 9 Q. B. D. 
315. Consd. Hurst. v. Picture Theatres, [1915] 1K. B. 1. 
Refd. Wood v. Manley (1839), 11 Ad. & Ml.34. Generally, 
Mentd. Wewlinus ». Shippam (1826), 5B. & C. 221; Liggina 
vw. Inge (1831), 7 Bing. 682; Williams v. Morris (1841). 
8 M. & W. 488; Wells ». Kingston upon Hull Corpn. 
(1875), 44 L. J. C. P. 257; McManus v. Cooke (1887), 
35 Ch. D. 681; Met. Ry. v. Fowler, {1892} 1 Q. B. 165. 
30. Grant not binding on assignee 

of theatre.|——-An agreement that pltf. should be 

paid £360, on Dec. 31, 1834, for £313, lent by him 
on Apr. 26, 1834, if four persons named should 
be alive on Dec. 31, & that pltf. should have the 
use of two boxes at the V. theatre, in the inter- 
mediate time, gratuitously, but if either of the 
four persons should die, pltf. should pay a reason- 
able sum for the use of the boxes :—Held: not 
an agreement running with the land, & therefore 
not binding, as to the use of the boxes, on an 


Peti- lost his debenture. In 1851, resp. 
became lessce of the theatre, with notice 
of the deed of 1839 :—Held: petitioner 








but subsequently 
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assignee of the theatre.—FLiaut v. Grossopp 
(1885), 2 Bing. N. ©. 125; 2 Scott, 220; 1 Hodg. 
263; 41.J.C. P. 268; 132 EB. BR. 50. 

31. —-——.]—-A licence is deter- 

mined by an assignment of the subject matter in 
respect of which the privilege is to be enjoyed. 
By lease not under seal, R. & C., trustees on behalf 
of themselves & the other proprietors of a theatre, 
demised it to S. for three years, reserving to them- 
selves & the other proprietors free liberty of 
admission to the theatre. S., by lease not under 
seal, let the theatre to pltf. for two nights, subject 
to the terms on which he held the theatre :—Held : 
the licence was determined, & an action of trespass 
might be maintained by pltf. against deft., a 
proprietor, who entered the theatre during his 
tenancy.—COLEMAN v. Foster (1856), 1 H. & N. 
37; 4 W. R. 489; 156 EK. It. 1108. 
; -|—Trustees acting for 
the shareholders or rentallers of a theatre called 
the Quceen’s Theatre & Opera House, who had 
obtained a feu right to the site, granted in 1858 
a disposition of the ground, & buildings to one J. B. 
subject (inter alia) to the real burden of a perpetual 
annuity of £2 per share to each rentaller of the 
said Queen’s Theatre & Opera House & to the 
successors or assignees of them; & 1t was further 
declared that each of the said rentallers, or the 
assignee or successors of such should at all times be 
entitled (afer alia) to free admission to the 
auditorium of the said Queen’s Theatre & Opera 
House, also declaring that J. B. should not con- 
vert the said theatre to any other use; & that he 
should keep 1t open for performance six months in 
cach year. There was no stipulation as to insur- 
ance of the theatre or as to the rebuilding of it 
in case of destruction by fire or otherwise. In 
1865 the theatre was cntirely destroyed by fire 
& was rebuilt by J. B.’s trustee & called by 
another name. In 1875 it was again entirely burnt 
down & again rebuilt. From 1865 to 1879 the 
theatre, under the new name, was twice sold, 
but in each case the conveyance was granted 
subject to the ‘real burdens, conditions, pro- 
visions, declarations, & others’’ specified in the 
original disposition of 1858 & especially under 
the burden of payment of the annuities to the 
rentallers & of allowing ‘‘ these parties the privi- 
leges Lo which they are entitled.”” The privilege of 
free admission was enjoyed by the rentallers for 
fourtecn years after the destruction of the first 
theatre. But in 1879 disputes arose as to the 
validity of the rentallers’ right to (iter alia) the 
privilege of free admission. The trustees main- 
tained that the rentallers were entitled under the 
disposition of 1858 & the succeeding conveyances to 
the same privileges in the new theatre which they 
had in the first :--—Held: the privileges conferred 
on the rentallers by the original dispositions, other 
than the payment of the annuities which was 
constituted a real burden, rested only on the 
personal obligation of the original disponec, & 
were confined to the theatre then in existence ; 
& the subsequent deeds to which the rentallers 
were not parties were not intended to, & did not 
confer on them any new right.—-ScoTrT v. Howarp 
(1881), 6 App. Cas. 295, H. LL. 

33. Right to specific performance.] —A 
lease of a theatre, with a covenant for renewal, 
contained a proviso that the lessee should not: let 
any box with the exception of forty-one specified 
boxes, for more than the scason, or than from year 


33; 























was not entitled specifically to enforce 

inst resp. the privilege of free 
admission creatod by the deed of 1839. 
—MALONE v. HARRIS (1859), 11 I. Ch. RR. 


Drury, temp. Nap. 655.—IR. 
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to year. On an assignment of the term, the as- 
signor reserved the right for himself & his nominees, 
during the existing or any renewed lease, to occupy 
box No. 124, not: being one of the excepted boxes. 
On a renewal being obtained, a similar covenant 
as to forty-one boxes was inserted in the renewed 
lease, but they were not specified. The lessee 
under the renewed lease obtained the renewal by 
means of the covenant in the old lease & with 
notice of the reservation as to box No. 124. Ve 
granted long leases of forty-one boxes, exclusively 
of No. 124 :—Held: the possibility of a forfeiture 
being incurred if he performed the agreement as 
to No. 124, was no defence to a suit for its specific 

performance.—]TELLING v. LumiEy (1858), 3 

De G. & J. 493; 28 L. J. Ch. 249; 883 1. T. 0.8. 

18; 23 J. P. 356; 5 Jur. N.S. 301; 7 W. R. 152 ; 


44 BK. R. 1358, L. JJ. 
Ae ciation :-—Mentd. Wilimott v. Barber (1880), 15 Ch. D. 


34. Right conferred by statute—Extent of 
privilege.) A new renter of Drury Lane Theatre 
under | Geo. 4, c. lx. is entitled to a free admission 
to any disengaged stall, the stalls being a portion 
of the “usual audience part of the theatre” 
within sect. 3 of that Act :—Held ; when once the 
new renter has given up his ticket & been shown 
to a seat in that portion of the usual audience part 
to which he first secks admission, he is entitled, 
during the remainder of the performance, to no 
greater privilege than an ordinary member of the 
public who has been admitted by payment to that 
portion of the usual audience part of the theatre.-— 
DAUNEY v. CHATTERTON ({875), 45 1. J. Q. B. 298 5 
33 1. T. 628; sub nom. DAWNEY v. CHATTERTON, 
40 J. P. 180, C. A. 

35. ——— Right confined to theatre then existing 
—Not to theatre subsequently built on same site.|——~ 
Scorr v. Howarn, No. 32, ante. 

86. Identity of purchaser of ticket concealed — 
Purchase in another name-——Absence of contract. |-—— 
Pitf. desired to be present at the first performance 
of a play at a theatre. He knew that, in conse- 
quence of his having made certain serious & 
unfounded charges against some members of the 
theatre staff, an application for a ticket in his own 
name would be refused. He therefore obtaincd 
a ticket. through the agency of a friend who bought 
the ticket at the theatre without disclosing that 
it was for pltf. By order of deft., the managing 
director of the theatre, pitf. was refused admission 
to the theatre on the night in question. Pltf. 
claimed damages from deft. for maliciously pro- 
curing the proprictors of the theatre to break a 
contract for the admission of pltf. to the theatre, 
alleged to have been made by them with pltf. by 
the sale of the ticket :—-Held: the non-disclosure 
of the fact that the ticket was bought for pltf. 
prevented the sale of the ticket from constituting 
a contract as alleged, the identity of pltf. being in 
the circumstances a materia] clement in the forma- 
tion of the contract; & that the action therefore 
failed.—Saip v. Butt, [1920] 3 K. B. 497; 90 
L. J. K. B. 239; 124L.7T. 413; 367. L. R. 762. 


Annotations :—Refd. Dyster v. Randall, [1926] Ch. 932; 
Scammell v. Attlee (1928), 45 T. L. R, 74. 





Sus-sEcr. 8.—Riaut To Express OPINION. 

37. Right to express feelings & opinions—-On 
merits of performance.]—Although the audience 
in a public theatre have a right to express the 


opinions—On merits of De formance t 
SEYMOUR v. M'‘LAREN (1828), 6 Sh. 
(Ct. of Sess.) 969.—SCOT. 

37 ii. ——~- ——.]—The rights of an 
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Sect. 5.— Rights of the public: Sub-sects.3 & 4, A., 
B.& C. Sect. 6.} 


feelings excited at the moment by the perform- 
ance, & in this manner to applaud or to hiss any 
piece which is represented, or any performer who 
exhibits himself on the stage, yet if a number of 
persons, having come to the theatre with a pre- 
determined purpose of interrupting the perform- 
ance, for this purpose make a great noise & dis- 
turbance, so as to render the actors entirely 
inaudible, though without offering personal 
violence to any individual or doing any injury 
to the house, they are, in point of law, guilty of 

a riot.—CLIFFORD v. BRANDON (1809), 2 Camp. 

358 ; 170 E. R. 1183, N. P. 

Annotations :— Refd. R. v. Stainer (1870), 39 L. J. M. C. 54; 
Mogul 8.8. Co. v. McGregor, Gow (1889), 23 Q. B. D. 598 ; 
Allen v. Flood, [1898] A. C. 1; Quinn v. Leather (1901), 
70L. J. P.C. 76; Said v. Butt, [1920] 3 K. B. 497. Mentd. 
R. v. Coney (1882), 8 Q. B, D. 534. 


38. —— .|—-The public, who go to a 
theatre, have a right to express their free & un- 
biassed opinions of the merits of the performers 
who appear upon the stage; but parties have 
no right to go to a theatre, by a preconcerted 
plan to make such a noise that an actor, without 
any judgment being formed of his performance, 
should be driven from the stage; & if two persons 
are shown to have laid a preconcerted plan to 
deprive a person who comes out as an actor of 
the benefits which he expected to result from his 
appearance on the stage, they are liable in an 
action for a conspiracy—GREGORY v. BRUNSWICK 
(DUKE) (1843), 1 Car. & Kir. 24, N. P.3; sub- 
sequent proceedings (1844), 6 Man. & G,. 953. 


Annotations :-—Refd. Wenwood v. Harrison (1872), L. R. 7 
©. P. 606; Said v. Butt, (1920) 3 K. B 497. Mentd. 
I'ietcher v. Cathorpe (1845), 5 L. T. O. S&. 432 


39. Interruption of performance—-By noise & dis- 
turbance—In execution of common purpose—Con- 
Spiracy.|-——HK. v. Letau (1778), 1 Car. & Kir. 
28.n.; sub nom. ANON., 2 Camp. 372,n. cited 
in 6 Man. & G. at. p. 217; 170 K. R. 1188, N. P. 
starfire :—Refd. Gregory v. Brunswick (1843), 6 Man. 





, ——-.]-—GREGORY v. BruNs- 
WICK (DUKE), No. 88, ante. 

41, —-— Riot.]— CLimFFoRD 1. Bran- 
DON, No. 37, arle. 

Comments by newspapers.|—See LIsEL & 
StANDER, Vol. XXXII., p. 147, Nos. 1777, 1778. 
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Sun-secr, 4.—LIABImAITY OF PROPRIETORS 
FOR NEGLIGENCE. 


A. In General. 


42. Relationship between proprietors & persons 
frequenting theatre—Invitor & invitee.|—Cox v. 
CouLson, No. 53, post. 

43. -~-——.]—~ Defts. were the freeholders of 
a large space of ground on which various side 
shows were held, & defts. issued advertisements 
inviting people to visit the place. Vltf. visited 
the place & paid for a ticket for a side show belong- 
ing to a concessionaire from defts. & containing 
a contrivance for throwing a person into the air. 
The person who was in charge of the contrivance, 
but who was not a servant of defts., improperly 
invited pltf. to sit on it in a wrong position & pltf. 
was injured through being thrown off the con- 





andience at a theatre are perfectly well 
defined. They may cry down a play or 
other performance which they dislike, 
or they may hiss or hoot the actors who 
depend on their approbation or their 
caprice. Even that privilege, however, 
ia confined within its limits. They 


must not break the peace, or act in such 
& manner as has a tendency to excite 
terror or disturbance. 
or approbation, although it may be 
noisy, must vot be riotous. 
censure or approbation must be the 
expression of tho feelings of the moment. 
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trivance. In an action for damages for negligence : 
—Held: the position of defts. & pltf. was that of 
invitors & invitee & as there was no evidence that 
the performance was intrinsically dangerous & 
no evidence of negligence by defts. or by any 
servant of theirs, pltf. could not recover.—SHRE- 
HAN v. DREAMLAND, MARGATE, Lrp. (1923), 40 
T. L. R. 155, C. A. 


B. Injuries Resulting from Defects in Structure 

of Building. 

44. Premises undergoing repairs—Liability for 
employment of improper persons.]-—In an action 
against the owners of a public exhibition for not 
properly maintaining a staircase, whereby the 
same fell down, & pltf., who had paid for admis- 
sion, was injured, there having been alterations 
which, it was alleged, caused the fall; the ques- 
tions left to the jury were, whether they had 
employed proper persons to make the altcrations, 
& whether these persons had employed proper 
care & skill. 

The question is one of negligence, & I must 
request the jury to say yes or no to the question, 
whether the persons employed by defts. to make 
the alterations had exercised the necessary skill 
& caution to effect that object (WIGHTMAN, J.).— 
BRAZIER v. POLYTECHNIC INSTITUTION (1859), 1 
F. & F. 607. 

Annotations :—Consd. Readhead v, Mid. Ry. (1869), L. Tt. 4 

Q. B. 379; Francis v. Cockrell (1870), L. R. 5 Q. B. 501. 


45, ——— Liability for want of care & skill by 
persons employed.|—BRAZIER v. POLYTECIINIC 
INSTITUTION, No. 44, ante. 

46. |—In an action against the 
lessees, as ‘“‘ owners & possessed of” a place of 
public exhibition, for not properly constructing 
& maintaining it, whereby a staircase fell, & pltf., 
a visitor, -was injured :—Jicld: they were not 
responsible for latent defects in the staircase, 
whether in construction or in material, at the 
time they took the building, but were only re- 
sponsible for any want of due care to keep 1t in a 
reasonably safe condition, & were liable for repair 
of it in an improper manner, tending to weaken 
its strength.—PIKE v. POLYTECHNIC INSTITUTION 
(1859), 1k. & F. 712. 


Annotations :---Consd. Readhead v. Mid. Ry. (1869), L. R. 4 
Q. B. 379; Francis v. Cockrell (1870), L. R. 5 Q. B. 501. 


47. Injuries caused by latent defects—In con- 
struction or material—Defects existing when bulld- 
ing taken over—No liability.}—Pimxr v. Pory- 
TECHNIC INSTITUTION, No. 46, ante. 

48. Liability for failure to keep premises reason- 
ably safe.|.—-DIKE v. POLYTECHNIC INSTITUTION, 
No. 46, ante. 

49. Person causing erection of building for view- 
ing public exhibition—Implied undertaking—That 
due care exercised In erection.]|—A man who causes 
a building to be erected for viewing a public 
exhibition & admits persons on payment of money 
to a seat in the building impliedly undertakes 
that due care has been exercised in the erection, 
& that the building is reasonably {fit for the pur- 
pose; & it is immaterial whether the money is 
to be appropriated to his own use or not. Deft., 
acting on behalf of himself & others interested in 
certain races, entered into a contract with E., 
who was a competent person to be so employed, 
to erect for them a grand stand for the purpose 








For if it, bo premeditated by a number of 
persons confederated beforehand to 
cry down even a performance, or an 
actor, it becomes criminal (BUSHR, 
a ae v, FoRBRA (1823), 2 State Tr. 
N.S. App. 939.—IR. 


Their consure 
hat 
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of viewing the races; & deft. employed a person, 

who received 5s., to be appropriated to the race 

fund, from every person admitted. The stand was 
negligently & improperly constructed, but not 
to the knowledge of deft., & in consequence fell 

& injured pltf., who was one of the persons so 

admitted :—Held: pltf. could maintain an action 

against deft. for the damage sustained, although 
deft. was personally free from negligence, & had 
employed a competent person to erect the stand. 

—FRANCIS v. COCKRELL (1870), L. R. 5 Q. B. 501; 

10 B. & 8S. 950; 39 L. J. Q. B. 291; 23 L. T. 

466; 18 W. R. 1205, Ex. Ch. 

Annotations :—Consd. Searle v. Laverick (1874). L. R. 9 
Q. B..122; Randall v, Newson (1877), 2 Q. B. D. 
Apld. Kiddle v. Lovett (1885), 16 Q. B. D. 605 
Marney v. Scott, [1899] 1 Q. B. 986. . 

Segar, [1917] 2 K. B. 325. Consd.Liebigs Extract of Mcat 

Co. v. Mersey Docks & Harbour Board & Neilson, [1918] 

2K. B. 381. Refd. John v. Bacon (1870), L. R. 5 GC. P. 

437; Carstairs v. Taylor (1871), L. R. 6 Exch. 217; 

Richardson v. G. E. Ry. (1875), L. R. 10 C, P. 4863 

Kopitoff v. Wilson (1876), 1 Q. B. DD. 377; Tarry v. 

Ashton (1876), 1 Q. BK. D. 314; Hyman v. Nye (1881), 6 

Q. B. D. 685 ; Heaven v. Pender (1883), 11 Q. B. D. 503 ; 

Blacker v. Lake & Elliot (1912), 106 L. I. 633; Norman 

v. OG. W. Ry., [1914] 2 K. B. 153; Cox v. Coulson, [1916] 

2K. B.177; Brannigen v. Harrington (1921), 37 '. L. Wt. 

349; British Petroleum Co. v. A.-G. for Ceylon, [1926] 

A. C. 147. 

50. —— — That building reasonably fit for 
purpose./—FraNncis v. COCKRELL, No. 49, ante. 

51 Employment of competent contractor— 
Erection of grand stand on racecourse—Whether 
admission money appropriated to person causing 
erection immaterial.|—FRaNcIs v. COCKRELL, No. 
49, ante. 








C. Injuries Resulting from Conduct of 
Performance. 

52. Whether contract that spectators shall be 
safe implied.|—WELSIL v. CANTERBURY & PaAna- 
GON, Lrp. (1804), 10 'T. L. R. 478. 

Annotation :—Refd. Cox v. Coulson (1915), 31 T. L. &. 390. 

53. Duty to use reasonable care—That 
spectator not exposed to unusual danger—Which 
proprietor Knew or ought to have known.]—Deft. 
was the lessee & manager of a theatre. IIe had 
arranged for the performance of a play in his 
theatre with the manager of a touring theatrical 
co., who was to provide actors & scenery, deft. 
providing the theatre, the lighting, & the play 
bills; each took an agreed proportion of the 
receipts. Plitf. took & occupied a seat in the 
theatre; during the performance an actor fired 
a pistol, which should have contamed only a blank 
cartridge, but in the barrel of which, by some un- 
explained mischance, there was also a second 
cartridge of smaller size, which when the pistol 
was fired struck pltf. on the wrist, inflicting a 
serious wound. The county ct. judge held that 
it was an implied term of the contract between 
pitf. & deft. that all persons connected with the 
performance of the play should excercise reasonable 
care so that members of the audience should not 
be exposed to any danger which could be avoided 
by the exercise of such reasonable care :—Held: 
the implied warranty tound by the county ct. 
judge was too wide, that the true relation between 
pltf. & deft. was that of invitor & invitee, deft. 
owed pltf. a duty to use reasonable care that 
she was not exposed to unusual danger, the exist- 
ence of which deft. either knew or ought to have 
known, & there must be a new trial to inquire 
into the supervision exercised over the firearms 





PART I. SECT. 5, SUB-SECT. 4.—C, 


52 i. Whether contract that spectators 
shall be safe implied. }--GENGE v. NORTH 


OTAGO AGRICULTURAL & T 
ASSOON, (1892), 11 N. Z L. R. 423.— 


0. Damage to fleld of turnips— 
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& the ammunition for them & into the loading 
of the pistols.—-Cox v. CouLsON, [1916] 2 K. B. 
177; 85 L. J. K. B. 1081; 114 L. T. 599; 32 
T. L. R. 406; 60 Sol. Jo. 402, C. A. 

Annotations :—Folld. Sheehan v. Dreamland Margate (1923), 
ace L. R. 155. Refd..Maclenan v. Segar, [1917] 2 K. B. 
54. —-_— -—— Performance not intrinsically 

dangerous.|—-SHEEHAN v. DREAMLAND, MARGATE, 

Lrp., No. 438, ante. 

55. Spectator sitting on seat placed under tight 
rope — Performer accidentally dropping Cea 
WELSH v. CANTERBURY & PARAGON, Lrp. (1894), 
10 T. L. R. 478. 

Annotation :-—Refd. Cox v. Coulson (1915), 31 T. L. R. 390. 


56. Discharge of pistol in course of performance 
—Supposed to contain only blank cartridge—Pistol 
in fact containing live cartridge.|—-Cox v. COULSON, 
No. 53, ante. 


Sect. 6.—PERFORMERS. 

Sce Theatrical Employers’ Registration Act, 
1925 (c. 60); Theatrical Employers’ Registration 
(Amendment) Act, 1928 (c. 46). 

57. Status of performer—Distinction between 
actress & chorus girl.|—Tnomas v. Garri (A. & 
S.), Lrp. (1906), Times, June 22. 

58. ‘* Servant ’’—Within Preferential Pay- 
ments in Bankruptcy Act, 1888 (c. 62), s. 1 (1) (b)— 
Right to priority in winding up.|—An artist en- 
gaged to sing during an opera season at a certain 
sum for each performance :—Held: upon the 
terms of the contract as a whole, to be a ‘ servant,” 
& his remuneration to be ‘‘ wages or salary in 
respect of services rendered,” within above sub- 
sect., so as to entitle him to priority of payment 
up to £50 upon the winding up of the co. by whom 
he was engaged.—Re WINTER GERMAN OPERA, 
Lrp. (1907), 23 T. L. R. 662. 

59. Performer called upon to resume part—In 
consequence of illness of another—Celebrity ac- 
quired by previous performance—Right to reason- 
able notice.|—A performer, who is called on to 
resume, in consequence of the illness of another, 
a part in which by previous performances she has 
acquired celebrity, is entitled to reasonable notice 
previous to the time of performance, such notice 
to be proportioned to the reputation at stake. 

Proprietors of a theatre are perfectly right in 
having regulations, & enforcing them by the pay- 
ment of fines. It is a duty which they owe to 
themselves & the public, for if performers should 
refuse to appear on the night for which they were 
advertised the property in the house would be in 
danger of being injured by the audience; & I 
am sure that performers will find it to their interest 
to submit to these fines, if they do not appear 
when the public have a right to expect them. 
... The jurisdiction of a manager 18 a very 
arbitrary one, but in this kingdom all arbitrary 
jurisdictions have a lmitation (BEsT, C.J.).— 
GRADDON v. Prick (1827), 2 C. & P. 610; 172 
i. R. 277, N. P. 

60. Regulations of theatre—Right of proprietors 
to enforce—Imposition of fines.]|—GrADDON v. 
Prick, No. 59, ante. 

Defamatory statements on performers in way of 
profession.]—-See LiBEL & SLANDER, Vol, XXXII., 
p. 23; Nos. 180-134; Supp. IV., p. 751, No. 1948a. 





PasToRAL Descent Le parachute on field causing 
crowds to damage field.|—Scorr’s Trus- 
TEES ¥. Moss (1889), 17 R. (Ct. of Seas.) 
32; 27 8c. L. R. 30.—SCOT. 
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Sect. 7.—THEATRICAL CONTRACTS. 
Sus-secr. 1—IN GENERAL. 

See Theatrical Employers’ Registration Act, 
1925 (c. 50); Theatrical Employers’ Registration 
(Amendment) Act, 1928 (c. 46). 

61. Duration of engagement—Chorus_ girl— 
Engagement determinable on fortnight’s notice.}— 
THomas v. Gatti (A. & S.), Lrp. (1906), Times, 
June 22. 

Effect of usage on engagement of actor or 
actress.|—See Nos. 125-127, post. 

—-— Usage giving right to terminate engage- 
ment.|——See No. 123, post. 

62. Recovery of salary--Performer pald for 
nights of performance— Whether performing or 
not—Form of action.|——-A performer at a theatre, 
who is to be paid for nights of performance on 
which he does not perform, as well as for those 
on which he does perform, should not declare 
for work & labour, but. “ for arrears of salary as 
a hired performer.”—FRAZER v. BUNN (1838), 8 
» & P. 704; 173 E.R. 682, N. P.; subsequent 
proceedings, 3 Jur. 251. 

Employment of children in public entertain- 
ments.]——See Children (Employment Abroad) Act, 
1913 (c. 7), s. 2; Education Act, 1921 (c. 51), 
ss. 100-104. 





SUB-SECT. 2.—FORMATION OF CONTRACT. 

See, generally, Contracr, Vol. XII, pp. 51 
et seq. 

63. What amounts to concluded contract— 
Agreement for engagement at West End salary 
—‘“*To be mutually arranged between us.’’]— 
Lorrus v. RoBerts (1902), 18 T. Ll. R. 582, C. A. 
Annotation :—Refd. Broome v. Spoak, [1903] 1 Ch. 586. 

64. Engagement at progressive salary for 
successive years—Option of retaining services on 
Same terms & conditions.|—Defts. agreed to en- 
gage pltf. who was an actor, for the principal 
part in pantomime at a salary of £130 per week 
for the first: year, £140 a week for the second year, 
& £150 a week for the third year, with the option, 
in consideration of the engagement, of retaining 
pltf.’s services on the same terms & conditions 
as set forth in the agreement for the following 
pantomime scason :—Held: the contract meant 
that, if the option was cxercised, the weckly 
salary payable would be that which was payable 
for the third year, & the contract was not void for 
uncertainty.—WaADE v. ROBERT ARTHUR THEA- 
TREs Co., LTD. (1907), 24 T. L. R. 77. 





SUB-SECT. 3.— VALIDITY OF CONTRACT. 
See, generally, Contract, Vol. XI1I., pp. 234 
ef seq. 
65. Agreement to perform or produce perform- 
ance at unlicenced theatre.|—-If two parties enter 
into an agreement to produce certain performances 
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P- Construction of agreement for 
letting theatre—Deposit forferted “as 


might bo ass 


ned to her, is not a 
“ servant ’’ of the co. within sect. 08 (1 

of the Act, which provides 
** the directors of the co. shall be Hable 
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at an unlicenced theatre, & to share the profits, 

such contract is illegal; & a bill of exchange 

given by one of his partner as a security for his 
moiety, is void; & an action cannot be maintained 
to recover the amount.—DE BEGNIS v. ARMI- 

STEAD (1833), 10 Bing. 107; 3 Moo. & 8S. 5113; 2 

Ih. J. C. RP. 214 ; 131 . R. 846, 

Annotations :-—Consd. Ewing v. Osbaldiston (1837), 2 at 
& Cr. 53. Refd. Wigan v. Strange (1865), L. R. 1 Cc. P. 
175: Brightman v. Tate, [1919] 1 K. B. 463. Mentd. 
M'Callan v. Mortimer (1842), 9 M. & W. 636; Pidgeon v. 
Burslem (1849), 3 "ixch. 465, 


66. .|—No play can lawfully be acted for 
hire, gain, or reward, within 20 miles of London, 
without the authority of letters patent from the 
King, or of a licence from the Lord Chamberlain ; 
& no such letters patent or licence can be granted 
so as to authorise the performance of plays at 
any place, except within the city or liberties of 
Westminster, or where the King may happen to 
reside. F 

An agreement, therefore, for a partnership in 
acting plays at a theatre situate within 20 miles 
of London, but not within the city or liberties of 
Westminster, or in the place of the King’s residence 
is one to which the ct. will not give effect.— 
EWING v. OSBALDISTON (1837), 2 My. & Cr. 53; 
Donnelly, 179; 6 L. J. M. ©. 1373 1 Jur. 50; 40 
KB. OR. 561. 

Annotations :-—Folld. Lovy ». Yutes (1838), 8 Ad. & I). 129, 
Mentd. Abcrainan Ironworks v, Wickens (1868), L. lt. 5 Kq. 
485, 

67. ——— Money advanced by participant in con- 
cern—Right to recover.|—DE BEGNIS v. ARMI- 
STEAD, No. 65, ante. 

.|—-See, also, Nos. 78-75, posl. 

Contracts in restraint of trade.|-—Sve Sub-sect. Y, 
post. 











SuB-SECT. 4.-~-INTERPRETATION OF CONTRACT. 
See, generally, CONTRACT, Vol. XTT., p. 607 et seq. 
68. Obligation to employ——Engagement for two 
years ~— Obligation to employ for reasonable time— 
Obligation on performer not to perform elsewhere.| 
— Pitf., the manager of a London theatre engaged 
deft., a provincial actor desirous of appearing on 
the London stage, for two years. Though there 
was nothing expressed on the subject the ct. 
inferred an engagement on the part of pltf. to 
einploy deft. for a reasonable time & on the part. 
of deft. not to perform elsewhere. Pltf. having, 
under these circumstances, delayed deft.’s appear- 
ance for five months, deft. broke his engagement 
& went to another theatre :--Held: he had a 
right so to do, & pltf. was not entitled to an 
interlocutory injunction to prevent his performing 
there.—FEcHTER v. MONTGOMERY (1863), 33 Beav. 
Per inge Mont Flockton (1873), L. lt 
. , 4) ue v. Flockton » Ll. . 
aa so. Diaka. Grimston v. Cuningham, |1894] 1 
. B. 125. Consd. Turpin v, Victoria Pulace, [1918] 2 


a 3B. 539; Marbe w» George Edwardes (aly’s Theatre), 
11928} 1 K. B. 269. Refd. Turner ». Sawdon, [1901] 2 
K. B. : 
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69. — Performer engaged on tour — Not en- 





theatrical manager, to perform at a 
music ball on a date a year subsequent 
to the agreement. ‘The agreement 


tha 
was embodied in a minute In which 


‘compensation’ for breach of agree- 
arent by tenant.)—--RAYNER v. LYSTER 
aoe 4N. 8. W.8.C. 2. (L.) 366.— 


q. Personal liabilily for wages of 
‘* labourers, servants d& apprentices” 
—Who1s a servunt—Actresaemployed by 
theatrvcal Se ars rien actress en- 
gaged by a theatrical co. (incorporated 
under Ontario Cos. Act, R. 8. O. 1914, 
c. 78), at a weekly salary, under a 
written contract, to play such parts as 


to the labourers, servants, & appren- 
tices thercof for all debts not exceeding 
one year’s wages due for services per- 
formed by the co. while they are such 
directors respectively.—~RYAN v. W1L18 
(1919), 43 O. L. R. 624; 44 DL. RR. 
634; 15 O. W. N. 70.—-CAN. 


rr. Condition requiring notice prior 
to engagement—Whether breach of con- 
dition permits reacrasion.]—A. & come- 
dian entered into an agreement with B., 


the engagement was declarcd to be 
“subject to the other rulea of tho 
establishment printed on tho bach 
hereof,.”’ 


Rule 6 provided that “ all artistes 
engaged . Inust give 14 days notice 
rior to such engagement, such notice 
o be accompanied with bill matter. 
A. did not give notice in terms of rule 6 
& B. refused to allow him to perform : 
—Held: Rule 6 waa not a condition 
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titled to act in all plays—Reasonable opportunity of 
acting.|—-GRIMSTON v. CUNINGHAM, No. 111, post. 

70. ——— Right of understudy to play principal 
part—In absence of principal.]|—By a written con- 
tract defts., who were the managers of a theatre, 
engaged pltf., who was an actress, for the run of 
a certain play, at the theatre to understudy the 
principal actress at a certain salary, & pltf. agreed 
not to appear at any place of public entertainment 
elsewhere during her engagement without defts.’ 
consent. During the run of the piece the principal 
actress left the theatre & pltf. claimed the right to 

lay the part, which defts. refused. In an action 
o recover damages for breach of the contract, 
evidence was given on behalf of defts., that an 
understudy was not entitled as of right to play 
the principal’s part if the latter was absent :— 
Held: upon this evidence & upon the true con- 
struction of the contract, no right was conferred 
on pltf. to play the part, the contract merely 
imposing on pltf. the obligation of playing the part 
if called upon by the managers to do so.—N&WMAN 
vy. GATTI (1907), 24 T. Ta. RK. 18, C. A. 
Annotations :—Consd.. Turpin v. Victoria Palace, [ 

2K. B. 639. Distd. Marbe v. George Kdwardes (Dalv’s 

Theatre), [1928] 1 K. B. 269. Mentd. Crawford 1. White 

City Rink Newcastle on Tyne (1913), 29 T.. 1. R. 318. 

71. ——— Engagement to play named part in 
named play.|~--An actress, who had acquired con- 
siderable reputation in the United States & was 
anxious to appear in London In order to add to 
her popularity, obtained an engagement with the 
managers of a London theatre to rehcarse & play 
aw named part in a named play from a certain 
date at such times & at such theatres in the West 
End of London as the managers should from time 
to time direct at a salary of £100 for every week 
during the run of the play. By a collateral 
agreement the managers undertook to advertise the 
actress’s name in a prominent position, & up to 
the date of the dress rehearsal they duly per- 
formed this undertaking. On that date they 
refused to allow her to appear in the part either on 
the agreed date or at all. The actress brought 
an action against the managers claiming damages 
for breach of contract including damages for 
injury to her reputation in not being allowed to 
appear in the part as advertised. Defts. paid the 
agreed salary up to a certain date, & paid into ct. 
the balance from that date until the piece ceased 
to run, & contended that pltf. was not entitled to 
any further damages:—Held: the contract 
imposed an express obligation upon defts. to 
allow pltf. to appear in the part as agreed, & 
damages for breach of that obligation nnught 
properly include such a sum as a jury might 
reasonably award as compensation for loss of 
reputation.— MARBE v. GEORGE WDWARDES (DALY’S 
THEATRE), Lrp., [1928] 1 K. B. 269; 06 L. J, 
K. B. 980; 188 L. T. 51; 48 T. L. R. 809, C. A. 


[1918] 


of the contract the breach of which by 


A. entitled B. to rescind the contract, the performance. 


ready for use at the dute epoetiet for 
The t 


91] 


72. Engagement for week’s performance— 
Salary due at expiration of week—Attachment 
before expiration of week.]—S., a music hall 
artiste, was indebted to M. in the sum of 
£31 188. 4d. for which amount & costs judgment 
was obtained against him. For the weck begin- 
ning May 15, S. was engaged to give a week’s per- 
formance at Liverpool at a salary of £180 per week. 

On May 17, a garnishee order nisi was obtained 
by M. against S.’s employers to attach the pro- 
portion of salary alleged to be due to S. for the 
performances already given by him that week, 
the affidavit upon which the application was 
based stating that the garnishees were indebted 
to S. in the sum of £100 or thereabouts. By the 
terms of S.’s agreement his engagement was 
expressed to be for one week commencing May 15, 
at a salary of £180 per week :—Held: there was 
no debt due to S. which was lable to attachment 
until the expiration of his week’s engagement,—- 
MAPLESON v. SeARS (1911), 105 L. T. 689; 28 
T. 1. R. 30; 56 Sol. Jo. 54, D.C. 

Contracts with theatrical agents.|——Sce Nos. 4, 
95, post. 

Contracts for exclusive performance & in restraint 
of trade.]—-See Sub-sect. 9, C., post. 


SuB-sEcT. 5.—PERKFORMANCE AND EXCUSES 
FOR NON-PERFORMANCE. 

See, generally, CONTRACT, Vol. XII., pp. 303 et 
seq. 

73. Illegality of purpose--—-Agreement to perform 

or produce performance at unlicenced theatre— 

Or such other place as might be appointed——-No 

request to perform at unlicenced place.]|—No 

action can be maintained for the breach of an 
agreement ‘‘to dance at the King’s Theatre in 
the Haymarket or at such other place as pitf. 
should appoint,” if it appear that no licence for 
that theatre was granted by the Lord Chamberlain, 

as required by 10 Geo. 2, c. 28; & that pltf. did 

not request deft. to dance at any other place which 

was licenced.—GALLINI v. TABORIE (1793), 5 

Term Rep. 242; 101 HK. RR. 136. 

Annotatwns -—Consd. Ewing tv. Osbaldiston (1837), 2 My. 
& Cr. 53. Refd. R. v. Handy (1795), 6 Term Nep. 286 ; 
Wigan v. Strange (1865), L. R. 1 CO. P. 175. 

74, Sketch at music hall—-Sketch in 
fact ‘‘ stage play.’’]—PItf. agreed with deft. co. 
to produce at their music hall a sketch called 
The Fighting Parson for a period of six weeks, 
& the agreement contained a clause that ‘if it 
should be found that the artist’s performance is 
contrary to law, or is objected to by any licencing 
or other public authority, this engagement may be 
cancelled by the co.” After pltf. had produced 
the sketch at the music hall for five weeks defts., 
in consequence of the decision of a magistrate that 








to erect a prosconium & drop-curtain to 
catre 060. 


but was merely a stipulation for the 
breach of which damages might be 
Clainced.—WabE v, WALDON, [1909] 
S.C. 5713; 46 Se. L. Tt. 359, [1909] 
18. 1. 'T. 215.—SCOT. 

t. Annagement of theatrical perfarmer 
—Conddlion that engagement was ‘ sub- 
ject to theatre being tn the occupancy 
d& possession of the management ’’— 
Theatre nat completed ty date of engage- 
ment.J—A music hall performer was 
cngaged by a theatre co. to appear at a 
theatre on a future date, “ subject to 
the said theatre being in the occupancy 
& possession of the management.’’ 
At the date of the contract the theatre 
was in course of erection ; & (through 
no fault of the theatre co.) it was not 


having in consequence cancelled the 
engagement, the performer brought an 
action of damages against the co. for 
breach of contract :—Held: the pro- 
vision as to the theatre being in the 
occupancy & possession of the manage: 
ment was a condition of the contract 
which applied to the circumstance of 
the theatre not being completed; &, 
accordingly, that defenders, not being 
in the Ber npAney. & possession of the 
theatre, fell to be assoilzied.—HAL- 
crorr v. West Enp PLaynousk, LTn., 
11916) S. GC. 182; 53 Sa. L. R. 201; 
{1915} 28. L. T. 363.—SCOT. 

a. Agreement ito erect proscenium 
& drop-curtain—Implied term of con- 
tract.|-- Where pltf. agreed in writing 


fit a stage in defts.’ market-hall, in 
consideration of pltf., having the use of 
the drop-curtain for advertis pur- 
poses for a fixed perlod :—~Held:; it 
was an implied condition of the con- 
tract that defts. would, with due regard 
to their interosts as owners of the 
property: give reasonable facilities for 
he holding of pupae public 
entertainments in the hall during such 
eriod. — PINILLIPS . BULAWAYO 
TARKET & OFvrICES Co. (1899), 16 
S.C. 432.---S. AF. 


PART 1. SECT. 7, SUB-SECT. 5. 

b. Illegality of yrurpose.}-—The man- 
agers of a k'rench oo. of comedians hav- 
ing hired a minor theatre, ‘‘ for their 
performances ” at a rent of £126, not 
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a somewhat similar sketch was a stage play, & 
that it was therefore contrary to Theatres Act, 
1843 (c. 68), s. 11, to present it at a place not 
licenced as a theatre, gave notice to pltf. cancelling 
the engagement :—Held: as the sketch was a 
stage play, & as it could not be legally performed 
at a music hall, defts. were entitled under the 
agreement to cancel the engagement.—Gray uv. 
OxrForv, Lip. (1906), 22 T. L. R. 684, C. A. 

Annotation :—Folld. Scott v. Macnagton (1908), Times, 

Nov. 25, 

75. -~]—ScoTr v. 
NAGHTON (1908), Times, Nov. 25. 

76. Parties aware of apices |— 
Scott v. MACNAGHTON (1908), Times, Nov. 

77. Impossibility of performance—lHlliness Ry per- 
former.}|—Pltf. contracted with deft.’s wife, as her 
husband’s agent, that she should play the piano 
at a concert to be given by pltf. on a specified 
day. She was, on the day in question, unable 
to pre sete through illness. The contract con- 
tained no express term as to what was to be 
done in case of her being too ill to perform. In 
an action against deft. for breach of this contract : 
—Held: his wife’s illness & consequent incapacity 
excused him, inasmuch as the contract was in its 
nature not absolute, but conditional upon her 
being well enough to perform.—ROBINSON v., 
DAVISON ater iL. R. 6 Exch. 269; 40 L. J. Tax. 
172; 241. T. 755; 19 W. R. 1036. 

Annotations :-—Refd. Blackburn Bobbin Ee wv Allen, [1918] 
BB. 540; The Vonslope: ae a >, 180. Mentd. 

Howell v. Coupland (1876), 1 Q. D. 258 ; 

Knight v. Ashton, Kdridge, [1901] ? K. B. 126. 

78. Failure to attend rehearsals.]- 
Declaration that pltf., a singer, agreed with deft., 
director of the Italian Opera, in London, that he 
would undertake the part of first tenor in the 
theatres, halls, & drawing rooms in the United 
Kingdom during his engagement, to begin on 
Mar. 30, 1875, & terminate on July 13, 1875, at 
a salary of £150 per month. Pité. should sing in 
concerts as well as operas, but should not sing 
anywhere out of the theatre in the United Kingdom 
from Jan. 1 to Dec. 1, 1875, without the written 
permission of deft., except at more than 50 miles 
from London, & out of the season of the theatre. 
That plitf. agreed to be in London without fail at 
least six days before the commencement of his 
engagement for the purpose of rehearsals, Aver- 
ment that pltf. did not sing anywhere in the 
United Kingdom from Jan. 1, 1875, to the date of 
the commencement of the action ; ; that pltf. was 
prevented by temporary illness from being in 
London before Mar. 28, 1875, on which day he 
arrived in London: & that, save as aforesaid, he 
was & is ready to perform his part of the contract. 
Breach, that deft. refused to receive pltf. into his 
service. Plea, that pltf. was not in London six 
days before the commencement of the engagement 
ready for rehearsals, as was necessary for him to 
be, wherefore deft. refused to receive pltf. into 
his service. Demurrer :—Held: the stipulation 
as to rehearsals was not a condition precedent: 
for it did not go to the root of the matter, as pltf. 
was to sing in concerts at halls & drawing rooms 
as well as at the theatre, & also to abstain from 
singing within 50 miles of London from Jan, 1 
previous to the commencement of the engagement 
on Mar. 30; the plea was therefore bad.—BETriInI 


Mao- 








entitled to resile on an allegation that 
they had afterwards discovered it 
was illegal for them to represent 
thelr pieces in that theatre—the 
theatre being a lawful place of exhibi- 
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v. ALEXANDER (1831), 7) 
gh, (Ct. ee Sess.) 448; 
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v. GYE (1876), 1 Q. B. D. 183; 45 L. J. Q. B. 209 ; 
34 L. T. 246; 40 J. P. 453; 24 W. R. 551. 


marta ad .—Retd. Poussard v. Spiers & Pond (18786), 24 
Ww. 819. Mentd. London Guarantee Co. v. Fearnley 
(1830), 5 App. Cas. 911; Hosking v. Pahang Corpn. 
(18 36 Sol. Jo. 107; Kidston v, Monceau Ironworks 
Co. oSoa). 86 L. T. 556; Leiston Gas Co. v. Leiston-cum- 
Sizewoll U. D. C., [1916} 2 K. B. =e Metropolitan Water 
Board v. ick, Kerr, {1917] 2 K. B. 1’; Kidner v. Stimpson 
aeiRe a T. L. Ik. 434; Dawsons v. Bonnin, [1922] 2 


79. —— Failure to attend on opening 
night.]—Pltf. agreed in writing with defts. to sing 
& play in the chief female part in a new opera 
about to be brought out at defts.’ theatre, at a 
weekly salary of £11 for three months, provided 
the opera ran for that time, commencing on or 
about Nov. 14. The first performance was 
announced for Saturday, Nov. 28, & no objection 
was raised by pltf. as to this delay. She attended 
several rehearsals, such attendance, though not 
expressed in the written engagement, being an 
implied part of it. Owing to delays of the com- 
poser, the music of the latter part of the opera 
was not in the hands of defts. till a few days before 
Nov. 28, & the final rehearsals did not take place 
till the ’ beginning of the last week. PlItf. was 
taken ill, & was unable to attend any of the 
rehearsals in that week: &, it being uncertain how 
long her illness might continue, defts.’ manager 
made a provisional engagement with another 
artiste, Miss. L., to study the part & be ready to 
take it if pltf. was unable. 1f she was not wanted, 
Miss L. was to reccive a douceur ; if she was called 
on to perform, she was to receive £15 a week till 
Dec. 25, if the piece ran so long. VPl1tf. continued 
too ill to attend the rehearsals or the first per- 
formance on Saturday, Nov. 28, or on the first 
three days of the next week ; Miss IL. accordingly 
performed on those days. On Thursday, Dec. 4, 
pltf. was well enough to perform & tendered 
her services, which defts. refused to accept; on 
which she brought an action for wrongful dis- 
missal. The jury found (inter alia) that the 
employment of Miss lL. by defts. under the cir- 
stances was reasonable :—eld: pltf.’s inability 
to perform on the opening & carly performances 
went to the root of the matter, & justified defts. 
in rescinding the contract.—DVOUSSARD v. SPLERS 
& Ponpd (1 876), 1Q. B.D. 410; 45 1. J. Q. B. 
621; 341. 1.572; 40 J. P. 645; 24 W. RR. S19. 
Annotations :—Refd. Loates v. Maple (1903), 88 L. I’. 288; 

Storey v. Fulhum Steel Works Co. (1907), 24 T. L. 1. 84; 

The Penelope, [1928] P. 180. Mentd. F. A. Tamplin 


5.8. Ca. v. Auglo- -Mexican Potroleuin et op ek [1916] 
G 





2 A. C. 3973; Metropolitan Water Board + Kerr, 
(1917) 2K. B. 1: Bank Lino v. Capel, [1919] A. C. 435. 
80. Provision of deputy in accordance 








with contract.'—Pitf., who was an actor, made 
with defts. an agreement by which pltf. was to 
find a co., described as consisting of himsclf & a 
full co., & in the event of the non-appearance of 
a principal pltf. was to provide a deputy to the 
satisfaction of defts. PlItf. became too ill to 
appear, but he provided a substitute. Defts. 
thereupon alleged that as pltf. could not appear 
the basis of the contract was gone. In an action 
for damages for breach of the contract :—Held: 
pitf. was a principal to whom the clause as to the 
provision of a deputy applied, & his absence was 

not a frustration of the contract & he was entitled 
to damages.—Terry v. VARIETY ‘THEATRES 
CONTROLLING Co., Jirp. (1928), 44 T. L. 1. 451, 

C. A. 


319.—SCOT. 

o. Oulbreak of influenza—Right of 
performer to guaranteed salary — Per- 
former able to perform. ook wv. 
WILLIAMSON (J. C.), Lip. (1919), 19 


ying any of un illegal 
LOUP 


6 Fac. Coll. 
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81. Temporary inefficiency—TIf going to root 
of contract.|.—HARLEY v. HENDERSON (1884), 
Times, Feb. 18, 19. 

82. Performer failing to send in ‘‘ bill matter ’’—- 
Ground for damages—Not ground for cancellation.] 
—-ELEN v. LONDON Music Hatt, Lrp. (1905), 
cited in 7'iumes, May 31. 

83. Time for performance—Agreement to per- 
form on specified dates—Provision for transfer of 
dates—New dates to be fixed by agreement.|—- 
Plitf., who was a music hall artist, & defts., who 
were music hall proprietors, made a contract under 
which pltf. was to perform at certain of the halls 
on specified dates, & the contract contained a 
clause stating that ‘‘ the datcs mentioned in this 
contract may he transferred by (pltf.) provided 
two months’ notice is given by artist, other dates 
to be given in licu of dates transferred.” PItf. 
gave notice to transfer a number of dates & defts. 
then claimed that they were entitled to fix the 
dates on which pltf. was to perform. In an action 
by pltf. against defts. for breach of the contract :— 
Held: under the above clause neither party 
was entitled to fix the dates, but that while the 
artist had a right to transfer dates, the new dates 
were to be fixed by agreement, cach party to act 
reasonably.—TERKY v. Moss’s Empires, Lip. 
(1915), 32 T. L. BR. 92, CL A. 

Linnotation :— Refd. Uarrison v. Walker, [1919] 2 K. B. 453. 


Sup-sEcT. 6.— BREACH OF CONTRACT. 

84, Restraint by injunction--Agreement to per- 
form for certain period at particular theatre-— 
Absence of negative covenant restricting perform- 
ance elsewhere.|—1J)., an actor, contracted with 
W., the manaver of a theatre, to play at W.’s 
theatre for twelve consecutive nights, commencing 
on a certain day, stipulating that he should be at 
liberty during those nights to perform, among 
other characters, three which were named; but 
there was no express condition that D. should not 
act elsewhere during the twelve nights. On the 
approach of the day appointed for commencing 
the engagement, D. declared that he would only 
act in a piece which could not be produced at W.’s 
theatre ; & whentold that was impossible, declared 
that he would not act at all for W., & advertised 
himself to act at another theatre on the night 
appointed for the commencement of his engage- 
ment :— Held: an injunction might be granted 
to prevent }). acting during the twelve night> at 
any other theatre during the ordinary hours at 
which W.’s theatre was open for public perform- 
ance.—WERBSTER v. DirLOn (1857), 30 L. T. QO. S. 
W1; 3 Jur. N.S. 432; 5 W. R. 867. 

Annotations :— Apld. Montague v. Flockton (1873), L. Ml. 
16 Kq. 189. pid. Whitwood Chemical Co, v. Hardman, 
[1891] 2 Ch. 416. Refd. De Mattos v. Gibson (1859), 
4 De G. & J. 276; Peto v. Brighton, Uckfield & Tun- 
bridge Wells Ry. (1863), 11 W. RK. 874. 

85. ~~——,|— An actor who enters into 
a contract to perform for a certain period at a 
particular theatre may be restrained by injunction 
from performing at any other theatre during the 








5. KR. N.S.W. 3175 36 N.S. W.W.N. pay pitts. 


a certain salary & 
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pendency of his engagement, notwithstanding 
that the contract contains no negative clause 
restricting the actor from performing elsewhere.— 
MonrTAGUE v. FLOCKTON (1873), L. R. 16 Eq. 189 ; 
42L. J. Ch.677; 281. T. 680; 375.2. 676; 21 
W. KR. 668. 


Annotations -—Dbtd. Whitwood Chemical Co. v. Hardman, 
{1891] 2 Ch. 416; Silver v. Gatti Vee. 37 Sol. Ja. 776 ; 
Davis v. Foreman, (1894) 3 Ch. 654. The Ct. of Appeal, 
in the recent case of Whitwood Chemical Co. v. Hardman, 
{1891] 2 Ch. 416, have held that the Vice-Chancellor 
actod as he did {in misapprehension of the real decision in 
Lumley v. Wagner, No. 107, post (KEekEwicn, J.). Refd. 
“ Star’? Newspaper Co. v. O’Connor & Wetton (1893), 
9T.L. R. 526; ortimer v. Beckett, [1920] 1 Ch. 671. 
86. -—-— .J—SILVER v. GATTI (1893), 

37 Sol. Jo. 776. 

87. Breach before time for performance—Right 

to sue for anticipatory breach.|—GULINSERETTI v. 

RicKARDS (1907), Zimes, Jan. 26, C. A. 


Annolution :—Distd. Harvey v. Tivoli, Manchester (1907), 
23 T. I. RR. 592. 


88. Measure of damages——Provision for liquidated 
sum equalling amount of salary—Subsequent 
arrangement altering basis of salary.|—-Before the 
war deft. agreed to perform twice every evening 
as a comedian at pltfs.’? music hall for one week 
beginning on Oct. 12, 1914, at a salary of £150. 
‘The contract provided that ‘‘in case the artist 
shall, except through illness .. . oraccident... 
fail to perform at any performance, he should pay 
to the management as & for liquidated damages 
asum equal to the sum which the artist would have 
received for such performance, in addition to costs 
& expenses incurred by the management through 
the default of the artist.” After the outbreak 
of war an arrangement was come to between the 
managements of the various music halls & the 
artists, including deft., that the gross receipts of 
the halls during the war should be divided into 
two equal parts, of which the management should 
take one part & the performers at the hall the 
other part, sharing that part in the proportion of 
their respective salaries. Deft. having failed to 
perform at pltfs.’ hall, they brought an action for 
damages against him :—eld: in order to ascer- 
tain the measure of damages the sum fixed in the 
contract had to be altered in view of the subsequent, 
arrangement, & pltfs. were entitled to recover such 
proportion of the artists’ sharc in the receipts which 
would probably have been received if deft. had 
performed his agreement, as deft. would have been 
entitled to.—GOLDER’S GREEN AMUSEMENT & 
DEVELOPMENT Co., Lrp. v. ReEYH (1915), 31 
T. L. R. 343. 

89. —--— Loss of publicity.|—There is no reason 
in law why pltf. in an action for breach of contract 
should not, in an appropriate case, recover damages 
for loss of publicity caused by deft.’s breach of 
contract. 

Whether damages for loss of publicity can be 
recovered in any case depends primarily on the 
nature & true construction of the contract, & 
secondarily on the special circumstances known 
to both partics at the time of making the contract. 

Defts. entered into a contract whereby they 
engaged pltf., a music hall artiste, to perform at 








their 


105.—AUS. 


d. Premises not licensed.] — STAN- 
FORD v. Crry BioscorE, [1917] C. P. D. 
591.—S. AF. 


PART I. SECT. 7, SUB-SECT. 6. 


e. Whether special dumages fur loss 
of p ofits allawed.j}—Pltfs. were actors 
who came from England under an 
agreement to act in Australia under 
deft.’s management. Defts. agreed to 


J.—VOU. XLII. 


return fares to I:ngland on the termina- 
tion of the agreement. Defts. did not 
pay the return fares & pitfs. wero 
unable to return to England :—Held : 
pltfs. were not entitled to recover special 
damages for loss of profits arising from 
their inability to fulfil contracts to act 
in England made after the agreement 
betweon plitfs. & defts. although when 
that contract was made defts. were 
aware that pltfs. were actors in demand 
in England & could easily procure 


cngagoments.—_ WATSON v. BRENNAN’S 
AMPHITHEATRES, LTD. (1915), 15 8. R. 
ae W. 332; 32 N.S. W. W. N.107.— 


f. Right of wperformer to reason- 
able notice-——Of determination of con- 
tract.}—CROMER v. Harry TRuicHarps’ 
TIVOLI THEATRES, LTD., [1921] S, A, 
S. R. 325.—AvUS., 


g. Effect of penal clause on ri 
to rescind eentheee: PALMER v, Rent 
BUCK (1876), 6 Buch. 74.--S, AF, 
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their music hall for specified periods in four suc- 
cessive years at a weekly salary. The music hall 
was well known & was regarded as a West End 
pine of entertainment, & approbation by audiences 

here opened the gateway of London success to 
the artiste. The contract contained no clause 
which placed on defts. any express or implied 
obligation to allow pltf. to appear & perform at 
their music hall during the contract periods. Pitf. 
brought an action against defts. for damages for 
breach of contract, alleging that they had wrong- 
fully repudiated their bargain with her. She 
claimed damages (a) for loss of salary, (b) for loss 
of publicity arising from the refusal of defts. to 
permit her to perform. No evidence was given 
at the trial that it was the common intent of the 
parties, at the date of the contract, that enhanced 
publicity should follow from pltf.’s appearance at 
defts.’ hall, & defts. entered into the contract 
upon no other basis than the business engagement 
of an artiste at the salary they agreed to pay, no 
element of publicity to pitf. entering into their part 
of the bargain. The jury found that defts. had 
committed the breach of contract alleged & assessed 
the damages at £100 for loss of salary, & £100 
for loss of publicity :—Held: on the contract & 
in the circumstances, damages for loss of publicity 
were not recoverable in law, & there must be judg- 
ment for pltf. for £100 only for loss of salary.— 
TURPIN v. VICTORIA PALACE, LTn., [1918] 2 K. B. 
539; 88 L. J. K. B. 569; 119 L. T. 405; 34 
T. L. R. 548; on appeal, [1919] 1 K. B. 366, C. A. 
Annotation :—Dbtd. Marbe v. George Edwardes (Daly’s 

Theatro), [1928] 1 K. B. 269. 

90. Loss of salary.|—TURPIN v. VICTORIA 
PALACE, Ltp., No. 89, ante. 

91. ——— Loss of reputation.|-MARBE v. GEORGE 
EDWARDES (DALY’S THEATRE), Lrp., No. 71, 
ante. 





SuB-sEcT. 7.—EFFECT OF DEATH OF PARTY. 

92. Agreement to perform at music hall—Music 
hall owned by partnership—Death of partner.}— 
A partnership, consisting of defts. & another 
person, carried on the business of music hall 
proprietors under the name of the A. Co. Pitfs., 
a troupe of music hall performers, entitled into a 
contract with the A. Co. to give certain per- 
formances at the co.’s music hall. Pltfs. had no 
knowledge of the persons of whom the co. consisted. 
After the making of the contract & before the time 
for performance arrived defts.’ partner died :— 
Held: the contract was not of such a personal 
character on the part of the partnership as to be 
put an end to by the death of deceased partner, 
& it could be enforced against defts., the surviving 

artners.—PlM.LIeps v. ALHAMBRA PALACE Co., 
{1901] 1 K. B. 59; 83 L. T. 431; 49 W. RR. 223; 
17 T. L. R. 403 45 Sol. Jo. 813 sub nom. Parmutrs 
vw. Hutt, ALHAMBRA PALACE Co., 70 J. J. Q. B. 
26, DD. C. 
Annotation :—-Refd. Bouchard v. Prince's Hall Restaurant 
(1804), 20 T. L. RR. 674. 


93. ——— Agreement by troupe—Death of member 
of troupe.|—By a contract between the proprictors 
of a music hall, & a troupe consisting of three 
brothers, called the Harvey Boys, the former 
engaged the latter to perform for a week at the 
music hall. The contract was signed ‘“ Harvey 
Boys’’ by one of the troupe. The two elder 
brothers shared the profits of the troupe, & paid 
their younger brother a salary. One of the elder 
brothers died before the time for the performance 
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arrived, & the surviving elder brother engaged 
another person to take his brother’s place, he him- 
sclf taking the profits & paying the two others 
salaries. The proprietors of the music hall can- 
celled the contract on account of the death of onc 
of the members of the troupe. In an action by the 
three members of the troupe to recover damages 
for breach of contract :—Held: the contract was 
made with the three original persons who com- 
posed the troupe, & the present members were 
not entitled to sue upon it.—Harvny v. THE 
TIVOLI, MANCHESTER, D. (1907), 23 T. L. R. 
592, D.C. 


SuB-sEcT. 8.—CONTRACTS WITH THEATRICAL 
AGENTS. 

84. Agreement for commission—Commission on 
re-engagement -- Meaning of re-engagement — 
Question for jury.|--RoBrEY v. ARNOLD (1898), 14 
T. L. R. 220, C, A. 

95. ——— —_ —_—_ ——_.] — ARNOLD v. STRATTON 
(1898), 14 T. L. R. 537, C. A. 

96. --— Commission on future engagements— 
At named music hall—Music hall pulled down & 
re-built.);-AUCKLAND & BRUNETTI v. COLLINS 
(1898), 14 T. L. R. 348, D. C. 

97. -—— Agreement with partnership—Effect of 
dissolution.]~—Deft. in Aug. 1911, gave a com- 
mission note to S. & R., who were in partnership 
as theatrical agents, authorising them to act as 
her agents & business managers for five years with 
the option of a further five years, & agreeing to 
pay a commission of 10 per cent. on all salaried 
work undertaken by her. S. & RK. dissolved 
partnership in July, 1912:—Held: the com- 
mission note did not entitle them to claim 
commission in respect of engagements on salaries 
obtained by deft. after the dissolution of their 
partnership.—SaLys v. Crispr (1913), 29 T. L. QR. 
491, 


SUB-SECT, 9.--CONTRACTS IN RESTRAINT OF 
TRADE. 
A. In General. 

See, generally, TRADE & TRADE UNIONS. 

98. Legality of-—Agreement not to write dra- 
matic pieces for other theatre.]-—Contract with the 
proprietors of a theatre not to write dramatic 
pieces for any other, legal; as a similar restraint 
of a performer would be; not resembling a 
covenant restraining trade generally.~-MORRIS v. 
COLMAN (1812), 18 Ves. 437; 34 BH. R. 382, L. C. 


Annotations :—Consd. Clarke v. Price (1819), 2 Wils. Ch. 
157; Kemble v. Kean (1829), 6 Sim. 333; : 
Wagner (1852), 1 De G. M. & G. 604. Refd. Taylor ». 
Davis (1834), 4 L. J. Ch. 18; Kimberley v. Jennings 
(1836), 6 Sim. 340; Hills v. Croll (1845), 1 Coop. temp. 
Cott. 83, n.; Dietrichsen v. Cabburn (1846), 1 Coop, temp. 
Cott. 72 ; Stevens v. Benning (1855), 6 De G. M. & G. 224 ; 
Merchants’ Trading Co. v. Bannor (1871), L. R. 12 Eq. 18; 
Yonnell v. Kennett (1883), 31 W. R. 316; Whitwood 
Chemical Co. v. Hardman, [1891] 2 Ch. 416. 

99. --— Agreement not to perform at other 


theatre.|~~Mornris v. COLMAN, No. 98, ante. 


B. Construction. 

100. Contract for exclusive performance—Mean- 
ing of ‘‘ exclusive’’—- Performance of same 
nature.|—-GaleTy THEATRE Co., Lip. v. Lorrus 
(1893), Times, Aug. 11. 

101. Not to permit any colourable imitation 
or version of performance—Reproduction of per- 
formance on cinematograph.]—-Plitfs., who were 
music hall proprietors, made an agreement with 
deft. by which it was provided that deft. should 
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give pltfs. his exclusive services & that he should 
not permit any colurable imitation, representation, 
or version of his performance to be given within 
a certain radius. It was alleged by pltfs. that 
deft. permitted the representation of one of his 
sketches on a cinematograph at certain picture 
palaces within the prescribed area, & they brought 
an action against him to restrain him from this 
alleged breach of the agreement :—Held: on the 
evidence, deft. had taken no part in the alleged 
reproduction of his performance, & therefore he 
was entitled to judgment.—LONDON THEATRE OF 
> SEEELESs Lop. v. Evans (1914), 31 T. L. RB. 75, 
C. A. 

102. Contract not to perform elsewhere—During 
engagement—Meaning of ‘‘ perform ’’—-Perform- 
ance on Sunday.|]—-Plitf. K., a music hall artiste, 
entered into contracts with cach of the three deft. 
cos. by which she agreed to perform for ten weeks 
certain, commencing at a certain date, every even- 
ing at the time notified by the management, in 
‘Cher usual entertainment as mimic” in two of 
the contracts, ‘‘ as singer & mimic” in the other, 
at a salary of £8 per week in respect of each hall, 
subject to the following conditions (inter alia) 
viz., ‘‘ that the said artiste shall not perform before 
nor during this engagement at any theatre, music 
hall, club, concert, or place of entertainment within 
one mile of the said music halls respectively.” 
At the end of the contract was this clause: ‘ In 
the event of the above-named artiste not observing 
these conditions in every respect, the co. shall 
have the option of cancelling this agreement.” 
During the fulfilment of the engagement she went 
to a smoking concert at a certain club one Sunday 
evening within a mile of these music halls by 
invitation. Nobody except members & their 
gucsts were admitted to this club, & no admission 
money was paid. At this concert she sang a song 
& danced for a few minutes, The following night 
she performed at the halls, but at one of them the 
manager asked if she had sung at the club, & she 
replied she had done so. Te told her it was against 
the rules, & that she must not do it again. The 
following night a letter was handed her cancelling 
the three engagements, & signed by the manager 
of the halls. These actions were then brought by 
pltf. to recover damages for wrongful dismissal 
& for breach of contract :—Held: the word 
‘engagement ”’ did not include Sundays, that day 
in such contracts being a dies non; the perform- 
ance was not within the meaning of the word 
‘‘ perform ’”’ as contemplated by the parties, for 
pltf. did not use her powers of mimicry. Although 
singing was included in one contract, singing before 
a private audience such as the present case was 
not a performance.—KELLY v. LONDON PAVILION, 
Lrp., LLY v. NEW Tivoli, LTD., KELLY v. THE 
OxrorD, Lrp. (1807), 77 L. T. 215; 18 T. L. R. 
584; affd. on other grounds (1898), 14 T. L. R. 
234,C. A. 

103. Meaning of ‘‘ engagement ’’-— 
Sunday not included.|—Hy pltf.’s contract of 
engagement with defts. she undertook not to per- 
form elsewhere during the engagement :—Held : 
this stipulation applied only to the days for which 
she was engaged by the contract, viz. weck days, 
& did not apply to Sundays.—KELLY v. LONDON 
PAVILION, tre, Sami v. THE OXFORD, LID., 
ar v. NEw Tivout, Lrp. (1898), 14 T. L. R. 234, 

104, -——— For fixed period before completion of 
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h. Covenant not to perform else- 
where—-Contract  severable—Injunction 
against breach in particular place.}— 











N. 
225.—A 
k. Covenant not 


HALLAM v. HARVEY (1901), 1 8S. R. 
8. oe 155; 18 N.S. W. W.N. 
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engagement—Engagement for different weeks at 
considerable intervals—Restraint applicable to each 
week.|—-LONDON Music IIAuL, Lip. v. AUSTIN 
(1908), Z'imes, Dec. 16. 

105. Agreement excluding Interest in music hall 
or theatre—Or other place of entertalnment— 
Financial interest in cinematograph companies.|—- 
Pitis. who were music hall proprietors, in 1914 
made with deft., who had been their manager, an 
agreement whereby he undertook until Sept. 1917, 
not to be “‘ interested in any music hall, theatre, 
circus, hippodrome, or other place of entertain- 
ment ’’ within a cortain area. 

During the specified period deft. became 
financially interested in two cos. which gave 
cinematograph entertainments within the area in 
question, & pltfs. brought an action against him 
for an injunction to restrain him from being 
interested therein-—Held: as a cinematograph 
theatre was a place of entertainment of an entirely 
different kind from a music hall, the action failed. 
—-LONDON THEATRES OF VARIETIES, ID. v. 
GIBBONS (1916), 343 T. L. R. 26. 


C. Whether Enforceable by Injunction. 

106. Covenant not to perform elsewhere -—-Positive 
part of contract unenforceable.|—The proprietors 
of Covent Garden Theatre agreed witb an actor 
that he should act for twenty-four nights, during 
a certain period of time, at their theatre, & that, 
in the meantime, he should not act at any other 
place in London :—Held: the ct. cannot enforce 
the positive part of the contract, & therefore, it 
will not restrain by injunction in breach of the 
negative part. —KEMBLE v. KEAN (1829), 6 Sim. 
333; 58 EK. R. 619. 

Annotations :—Overd. Lumley v. Wagner (1852), 1 De G. M. 
& @. 604. Refd. Pickering v. Ely (Bp.) (1843), 12 L. J. Ch. 
271; Daggett v. Ryman (1868), 16 W. J. 302, 

107. J—J. W. agreed with B. L. 
that she, J. W., would sing at B. L.’s theatre during 
a certain period of time, & would not sing else- 
where without bis written authority :—Ileld: on 
a bill filed to restrain J. W. from singing for a 
third party, & granting an injunction for that 
purpose, the positive & negative stipulations of the 
agreement formed but one contract, & the ct. would 
interefere to prevent the violation of the negative 
stipulation, although it could not enforce the 
specific performance of the entire contract.-— 
LUMLEY v. WAGNER (1852), 1 De G. M. & G. 604 ; 
21L. J. Ch. 898; 19 L. T. O. 8S. 2645; 16 Jur. 871 ; 
42 Ki. R. 687. 

Annotations :—Consd. Montague v. Flockton (1873), L. R. 
16 Wq. 189; Donnell v. Bennett (1883), 22 Ch. D. 835. 
Expld. Piperno +. Harwston (1886), TY DL. R. 219. 
Consd. Whitwood Chemical Co. v. Hardman, [1891] 2 
Ch. 416; Lanner v. Palace ‘Theatre, Eccarius & Armstrong 

1893), 9 T. L. R. 162 ; Lanner v. Palace Theatre, Eocarius 

Armstrong (1893), 9 T. L. R. 165. Distd. Silver v. 

Gatti (1893), 37 Sol. Jo. 776. Consd. Mutual Iteserve 

Fund Life Assocn. v. Now York Life Insce. & Harvoy 

1896), 75 L. VU. 528 ; Mortimer v. Beckett, [1920] 1 Ch. 571. 

ef@. Johnson v. Shrewsbury & Birmingham ly. (183). 

3 De G. M. & G. 914; Fechter v. Montgomery (1863), 

33 Beav. 22; Adamson v. Gill (1868), L7 L. T. 464; Catt 

v. Tourle (1869), 4 Ch. App. 654; Cochrane v. Exchange 

Telograph Co. (1869), 65 L. J. Ch. 334 ; Merchants’ Trad- 

ing Co. v. Banner (1871), L. R. 12 Eq. 13; Warne v. 

Routledge (1874), L. BR. 18 Eq. 497; Ryan v. Mutual 

Tontine Westminster Chumbers Assocn., [1893] 1 Ch. 116; 

Davis v. Foreman, [1894] 3 Ch. 654; auchester Ship 

Canal Co. v. Manchester Racecourse Co., [1901] 2 Ch. 37 ; 

Metropolitan Electric Supply Co. v. Ginder, {1901} 2 Ch. 

799; Yorkshire Miners’ Assocn. v. Howden, [1905] A. 0. 

256; Chapman v, Westerby (1913), 58 Sol. Jo. 50, entd. 

Dollfus v. Pickford (1854), 2 W. R. 220 ; South Wales Ry. 

v. Wythes (1854), 5 De G. M. & G. 880; Paris Chocolate 


South Africa within twelve months— 
Of termination of agr .}--AFRIOAN 
THEATRES, LTv. v. JEWELL (1918), 
39 N, UL. BR. 1.-—-S. AF. 
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Sect. 7.—Theatrical contracta : Sub-sect.9,C. Sect. 
8: Sub-sects. 1&2. Sect. 9.] 
Co. v, Crystal Palace Co. (1855), 3 Sm. & G. 119; Stevens 
v, Bonning (1855), 6 De G. M. & G, 223; Hope v. Hopo 
(1857), 8 De G. M. & G. 731; Stocker v. Wedderburn 
(1857), 3 K. & J. 393; De Mattos v. Gibson (1859), 4 
De G.& J. 276; Ogden v. Fossick (1862), 4 De G. F. & J. 
426; Gladstone v. Ottoman Bank (1863), 1 Hem. & M. 
505 ; Messageries Imperiales Co. v. Baines (1863), 7 L. T. 
763; Peto v. Brighton, Uckfield & Tunbridge Wells Ry. 
1863), 1 Hem. & M. 468: Brett v. East India & London 
hipping Co. (1864), 2 Hem. & M. 404; Daggett v. Ryman 
(16 ), 16 W. R. 302; Cornwall v. Hawkins (1872), 20 
. R. 653; Wilkinson v. Clements (1872), 8 Ch. App. 
102, n. ; Crosse v. Duckers (1873), 21 W. It. 287; Fother- 
gill v. Rowland (1873), L. R. 17 Eq. 132: Leech tv. 
Schweder (1874), 9 Ch. App. 465, n. ; olverhampton & 
Walsall Re » LL. & N. W. Ry. (1875), L. R. 16 Kq. 433; 
Bowen », Hall (1881), 6 Q. B. 0. 333; “ Star ”’ as Ae 
Co. v. O’Connor & Wetton (1893), 9 T. L. R. 526; Keith 
Prowse v. National Telephone Co., {1894] 2 Ch. 147; 
Kbrman v. Bartholomew, [1898] 1 Ch. 671; Robinson v. 
Heuer, {1898] 2 Ch. 451; Alexander v. Mansions Pro- 
prictary (1900), 16 T. L. hh. 431; Formby v. Barker, (1903) 
Ch. 539; Kirchner v. Gruban, (1909) 1 Ch. 413; Lord 
Strathcona S.8. Co. »v. Dominion Coal Co., [1926] A. C. 
108; Rely-A-Bell Burglar & Fire Alarm Co. v. Lisler, 
[1926] Ch. 609; Re Wait, [1927] 1 Ch. 606. 


108. ** During the year ’’—-Salary not pay- 
able beyond end of season.|—An opera singer by 
agreement dated only as to the year, 1870, agrecd 
to sing at a certain theatre for the whole London 
season, & nowhere else in the Kingdom of Great 
Britain, pendant Vannee 1871, without the written 
consent of the employer. The singer’s salary did 
not extend beyond the season which ended on 
Aug. 5. On motion for injunction to restrain him 
singing elsewhere after the season was over but 
during the year 1871 :—Held: the ct. would not 
under the circumstances of the case grant an 
injunction on an interlocutory applcation.— 
MAPLESON v. BENTHAM (1871), 20 W. R. 176. 

109. Contract of adult apprenticeship.|— 
LANNER v. PaLace THEATRE, Lrp., Eccarius & 
ARMSTRONG (1893), 9 'T. L. R. 162. 

110. ——.|—LANNER v. PALACE THEATRE, 
Lrn, Eccarius & ARMSTRONG (1893), 9 T. L. BR. 
105; 37 Sol. Jo. 175. 

111. Agreement subject to rules—Rules 
prohibiting acting elsewhere.]—Deft., an actor, 
agreed with pltf., a theatrical manager, to act & 
to understudy as a member of pltf.’s co. on tour 
in America for twenty-five weeks, or longer if 
required, but not more than forty weeks, subject 
to certain rules, by one of which no member of 
the co. was allowed to act at any other theatre 
without permission. Shortly after the beginning 
of the tour pltf. produced a play in America, in 
which deft. was not given a part to act, but was 
called onto understudy. A week later deft. wrote 
asking pltf. to cancel the engagement, & this 
being refused deft. returned to England, & entered 
into an engagement & acted at a theatre in London. 
Deft. alleged in his affidavit that pltf. had verbally 

romised that deft. should perform in certain parts, 
but had not kept such promise. 

On an application for an injunction to restrain 
deft. from acting at any theatre other than where 
pltf.’s co. played :—Heild : the negative stipulation 
against acting elsewhere could be enforced by 
injunction, the alleged verbal promise could not, 
in the absence of any circumstances showing want 
of good faith on pltf.’s part, be considered in 
construing the contract, that the allotting of parts 
to deft. was no part of the consideration, that pltf. 
had not failed to carry out his part of the contract, 
& an injunction ought to be granted. 

in the present case, what is the obligation on the 
part of pltf. contained in the contract? Pit. 
engages deft. to act & understudy ; but that docs 
not mean that he undertakes to provide a part 
for him in every play that may be produced .. . 
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a manager cannot be expected to give every actor 
whom he engages a part in every play which may 
be produced, & generally to attempt to do so would 
not be for the benefit of the actor. All that deft. 
can be entitled to is to have a_ reasonable 
opportunity of acting & understudying, having 
regard to all the circumstances of the case 
(WiLts, J.).—-GRIMSTON v. CUNINGHAM, [1894] 1 
Q. B. 125; 10 7. L. R. 81; 38 Sol. Jo. 143, D.C. 
Annotation :—Consd. Marbe v. Georgo Kdwardes (Daly’s 

Theatre), (1928] 1 K. B. 269. 

112. Restraint to continue for six months 
after end of engagement-——Reasonable restraint.]|— 
By an agreement in writing deft. agreed to appear 
at pltf.’s theatre at Manchester at a salary of £60 
per week. The agreement contained the following 
clause: ‘‘ Prior to the commencement of this 
engagement & during its continuance or within 
six months afterwards, no artist shall perform at 
any place or entcrtainment within 20 miles of 
Manchester .. . without the written consent of 
the director... .” Deft. having been billed to 
appear at a theatre at Salford, in violation of this 
agreement & after leave to appear there had 
been refused her, pltfs. brought this action, claim- 
ing an injunction :—-Held: on the evidence, the 
restraint was reasonable, & therefore the injunction 
claimed should be granted.— TIVOLI, MANCHESTER, 
Lrp. v. CoLLEY (1904), 52 W. R. 632; 20 T. lL. h. 
437; 48 Sol. Jo. 417. 

113. Effect of injunction preventing earning 
of livelihood---Interim injunction not granted.|—~ 
The ct. ought not to grant an interem injunction 
to restrain a person from following his trade or 
profession if it is satisfied that to do so may prevent 
such person from earning his livelihood.— PALACE 
THEATRE, Lrp. v. CLENSY & HACKNEY & SHEP- 
HERD’s-BvusH Empire PALaces, Lrp. (1909), 26 
T. 7. R. 28, C. A. 








Sect. 8.—THEATRICAL USAGES. 
Sun-secr. 1.--IN GENERAL. 

Usages generally, see Custom & UsaGEs, Vol. 
XVII., pp. 25 et seq. 

114. Existence of usage—Usage of hiring pianos 
by lessees of theatre—Liability of pianos to distress 
by landlord.|— In the absence of evidence establish- 
ing a custom that pianos are so constantly hired to 
Jessees of theatres for theatrical purposes as to 
exclude the doctrine of reputed ownership, the 
ct. cannot assume as a matter of law that the lessee 
of a theatre is not the true owner of the piano 
which is in the theatre. In such a case the piano 
is not exempted by the law of Distress Amendment 
Act, 1908 (c. 53), from liability to distress by the 
landlord of the theatre.—CHAPrELL & Co., Lrp. 
v. HARRISON (1910), 103 L. T. 504; 75 J. VP. 20; 
27 T. LL. R. 85, D.C. 


SuB-SECT. 2.—APPLICATION TO THEATRICAL 
CONTRACTS. 

115. Usage must be universal.) —(1) Where an 
actor is engaged by a manager to take a part In 
a piece about to be produced. There is no custom 
in the theatrical profession which compels the 
manager to allow the artist, even though engaged, 
to open in the part. ; 

(2) Can you on this sort of contract introduce 
any evidence of the custom among actors, & of this 
1 hace grave doubts as, for instance like the 
agricultural customs in counties or ‘a _bakers 
dozen’’ & if it were to control the contract it must 


Part J].—-THEATRES, 


be proved to be fixed, regular & pratically invari- 

able, so as to be universal. With regard to this 

there was a strong conflict of evidence & they would 
robably be guided by its reasonableness (GRovE, 
.).-- WHITE v. HENDERSON (1885), 2 T. LL. R. 119. 

116. Usage must be reasonable.|—Wiurr v. 
HENDERSON, No. 115, ante. 

117. ——.]—DUNBAR ». CARDIFF PHILHARMONIC 
Music HAuu Co, (1893), 9 T. L. R. 461, D. C. 

118. Admissibility in evidence---Performer en- 
gaged for three years—Usage to pay only during 
season In each year.|—By a written contract, pltf. 
agreed to perform at deft.’s theatre, & deft. agreed 
to engaged her for three years & pay her a salary 
of £5, £6, & £7 per week in those years respectively : 
—Held: parol evidence was admissible to show 
that, according to the uniform usage of the 
theatrical profession, pltf. was to be paid only 
during the theatrical season, i.e. during the time 
when the theatre was open for performance, in 
cach of those years.— GRANT v. MADDOX (1846), 15 
M. & W. 737; 161. J. Ex. 227; 7. 'T. 0.8. 187; 
163 KB. WR. 1048. 

Annotations :—Relid. Sotilichos v. Kemp (1848), 18 lu. J. Ex. 
363 Myers v, Sarl (1860), 3 EK. & E. 306; Clayton-Greene 
vt. De Courvillo (1920), 36 T. L. R. 790. Mentd. Simpson 
». Margitson (1847), 11 Q. B. 233; Harmer v. Cornelius 


(1858), 4 Jur. N. S. 1110; Abbott v. Bates (1875), 45 
L. J. Q. B. 117; Bruner v. Moore, {1904} 1 Ch. 305. 


119. ——— Agreement to provide theatre for 
specified period—-Usage not to permit other per- 
formance during period.J|—Corron v. SoOUNES 
(1902), 18 T. L. RR. 456. 


Annotation :—Relfd. Clayton-Greene v. De Courville (1920), 
36 T. Le i. 790. 


120. Existence of usage—Usage conferring rights 
on acting manager of theatre—Use of private box.] 
—An acting manager cannot, under the words 
‘usual privileges of his situation,’ claim, as 
matter of right, the use of a private box, & the 
power of giving orders of admission, though both 
are usually allowed as a matter of courtesy.— 
Lacy v. OSBALDISTON (1837), 8 C. & P. 80; 178 
HK. it. 408, N. P. 
sanlahen :—Mentd. Pearce v. Foster (1885), 55 L. J. Q. B. 


121. Giving orders for admisslon.]—- 
Lacy v. OSBALDISTON, No. 120, ante. 

122. ~—— Performer engaged for part—No usage 
to allow performer to open in part.J|-—-WulTE v. 
TREnDERSON, No. 115, ante. 

123. ——— Usage giving right to terminate en~ 
gagement— Reasonable cause preventing opening 
of theatre--Question for jury.|-—-DUNBAR v. 
CARDIFF PHILMARMONIC Music HALL Co. (1893), 9 
YT. 1. R. 461, D.C. 

124, No usage that tour means three weeks.] 
—WYATT v. Pipes (1896), 40 Sol. Jo. 781. 

125. Actor or actress engaged for part at 
West End theatre— Usage as to duration of engage- 
ment—Engagement for the run of the pliece.|— 
Tuomas v. Garri (A. & S.), Lrp. (1906), Times, 
June 22, 
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128. ——- -—_- ——— ——-.]—It is the settled, 
certain, & established custom of the theatrical 
profession that whenever an actor or actress is 
engaged for a part in a play at a West End theatre 
in London the engagement is for the run of the 
picce, unless there is an express stipulation to the 
contrary.—CLAYTON-GREENE v. Di COURVILLE 
(1920), 36 T. L. R. 790. 


Annotation ;—Consd. George Edwardes (Daly’s Theatre) v. 
Comber (1926), 42 T. L. KR. 247. 


127, —— —— ——- ——..]—The ct. held that, 
when an actor is engaged for a part in a play at 
a London West End theatre, the engagement, in 
the absence of an express condition to the con- 
trary, is, according to the custom of the theatrical 
profession, for the run of the piece, & not for an 
indefinite period terminable by notice.—GEORGE 
Epwarbes (Daty’s THEATRE), Lrp. v. COMBER 
(1926), 42 T. L, R. 247, 


Srcr. 9.—RECEIVERS. 

See, generally, RECEIVERS, Vol. XXXIX., pp. 24 
el seq. 

128. Whether receiver or manager appointed.]——- 
Be p. O RELY, No. 8, ante. 

129, --—-.]— Hx p. Forp (1802), 7 Ves. 617; 32 
BE. R. 2418, 1. C. 

Annotation :--Refd. Waters v. Taylor (1808), 15 Ves. 10. 

130. -—-— In case of partnership.]—Although 
an agreement to refer disputes to arbn. is, generally, 
no objection to a suit in a ct. of equity, yet upon 
the nature of the subject, the management of the 
Opera House & the anxious provision of the parties 
for arbn. the ct. refused upon motion to interfere, 
before they had taken that course. 

The principle upon which a ct. of equity inter- 
feres between partners by appointing a manager, 
receiver, etc., is merely with a view to the relief, 
by winding up & disposing of the concern & 
dividing produce: not to carry it on. The ct. 
therefore would not upon motion appoint a 
manager, etc., of the Opera House except upon the 
principle applicable to any other partnership as 
necessary to the relief, a foreclosure ; taking into 
consideration also the difficulties from the nature 
of the subject & the contract, an anxious provision 
for arbn. & that one party was by the express con- 
tract inanager.—-WATERS v. TAYLOR (1808), 15 
Ves. 10; 33 KE. R. 658, 1. C23) subsequent pro- 
ecedings (1813), 2 Ves. & BK. 299, L. C. 

Annotations :—Reld. Taylor v. Waters (1836), 5 lL. J. Ch. 

210; Automatic Self Cleansing Filter Syndicate Co. v. 


Cuninghame, (1906) 2 Ch. 31. Mentd. Gourlay v. Somerset 
(1815), 19 Ves. 429; Roberts vr. Eberhardt (1853), Kay, 
148. 


131. ~~ —.J]—PIPERNO v. LIARMSTON (1886), 
3T.L. RR. 219, C. A. 

Appointment of receiver in partnership cases 
generally.|—-See PARTNERSHIP, Vol. XXXVI., pp. 
482 el seq. 
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THEATRES AND OTHER PLAces or ENTERTAINMENT. 


Part Il—Stage Plays. 


SEct. 1—WHAT AMOUNTS TO STAGE PLAY OR 
ENTERTAINMENT OF THE STAGE. 


See Theatres Act, 1843 (c. 68), s. 23. 

182, Question of fact.|—Deft. occupied a house 
of public resort, licenced under Disorderly Houses 
Act, 1752 (c. 36), for music & dancing. There was 
a pit & private boxes, a band, a sta e, & curtain. 
(pon this stage was performed a ballet divertisse- 
ment by dancers dressed as ballet dancers, who 
danced, & in so doing described, by certain 
gestures & motions, the ideas of war, peace, & 
reconciliation :—Held: (1) the question, whether 
a performance is a “ stage play,” within Theatres 
Act, 1843 (c. 68), is a question of fact; (2) the 
performance was a stage play, within the mean- 
ing of the Act. 

I think those words “‘ other entertainment of the 
stage,’ must be construed with reference to the 
previous words, as including only entertainments 
of the same kind as those which are specified 
expressly, as “ tragedy, comedy, farce, opera, play, 
interlude, melodrama, pantomime,” extending only 
to entertainments of a diainatic character (WILLES, 
J.).--WIGAN v. STRANGE (1865), L. R. 1 C. P. 175 ; 
Har. & Ruth. 41; 35 L.J.M.C. 31; 13 L. I. 371 : 
29 J. P.774; 12 Jur.N.S.9; 14 W. R. 103. 

133. Tumbling.]—'Tumbling is not an entertain- 
ment of the stage within 10 Geo. 2, c. 28.—R. v. 
Hanby (1795), 6 Term Rep. 286; 101 E.R. 556. 
Annotations :—Refd. It. v. Neville (1830), 1 B. & Ad. 489; 

De Begnis tv. Armetead (1833), 2L. J.C. P. 214: Wigan v. 

Strange (1865), lu. Rk. 1 CG. BL 175, 

134. Dramatic performance —- Duologue.] — A 
dramatic performance, a duologue, by two persons, 
isa stage play, within Theatres Act, 1843 (c, 68).— 
THORNE v. CoLson (1861), 8 L. T. 697; 25J.P. 101. 








135. ——- ——.]—Tuorne v. Sr. CLAIR (1861), 
25 J. P. 102. 
136. Tragedy, comedy, farce, etc.| — 


WIGAN v. STRANGE, No. 132, ante. 

137. Ballet dancing—Gestures & motions de- 
scriptive of war, peace, & reconciliation.]—-WIGAN 
v. STRANGE, No. 132, ante. 

138. Actions of performers shown by means of 
mirrors—Performers placed in chamber below 
stage—Only two characters bodily on stage—For 
short dialogue subordinate to pee To follow- 
ing was held to be a dramatic entertainment or 
“ stage-play,” within the prohibition of Theatres 
Act, 1843 (c. 68): On the rising of the curtain, 
there was a representation of a storm at sea & 
of a man swimming, not a living person, but in 
theatrical phrase a ‘“‘ double.” When the storm 
subsided, a drop scene was disclosed, with a lake 
in the background. <A character then appeared 
upon the stage, in the costume of a Greek prince, 
who spoke some lines relative to the shipwreck 
from which hoe had just escaped. He was then 
joined by another person, dressed as an attendant, 
& a short dialogue ensued. These two were the 
only persons who appeared bodily on the stage ; 
& they were twice on the stage together. There 
were several other characters, a king, a princess, 
etc., & a chorus; & the dialogue between them 
was a composed set drama, with a regular plot of 
love, courtship, & matrimon y. With the exception 





of the two persons above mentioned, the dialogue 
between whom was wholly subordinate to the plot 
of the piece, none of the characters were at any 
time bodily upon the stage: they had their places 
in a chamber below it, where they acted their parts, 
& addressed each other in the words allotted to 
them: but by a combination of lenses & mirrors 
their figures were reflected upon a mirror at the 
back of the stage, so as to present to the spectators 
the appearance of persons actually upon the stage. 
There was dancing, music, & singing, but no 
change of scenery or dress during the performance. 
—Day v. StMpson (1865), 18 C. B. N. 8. 680 ; 
6 New Rep. 153; 341L.3.M.C.149; 12 L. T. 386 ; 
11 Jur. N.S. 487; 13 W. R. 748; 144 BE. R. 612. 


SrecT. 2.—LICENCING OF PLAYS. 

See, now, Theatres Act, 1843 (c. 68), ss. 12, 15; 
Criminal Justice Act, 1925 (c. 86), 5. 43. 

139. Acting or causing to be acted unlicenced 
stage play.J}—R.v. HARPER (1733), 2 Barn. K. B. 
349; 94 E.R. 546, 

140, Proof of ‘‘ causing.’’|—-In a con- 
viction of deft. for causing to be acted at a certain 
place called the Coburg Theatre, in the parish of 
St. Mary, Lambeth, for gain & reward, a certain 
entertainment of the stage called Richard the 
Third, the evidence set forth was, that deft. was 
seen once or twice at the rehearsals of Richard ; 
that another person was stage manager ; _that 
deft. engaged I. S. to perform, & gave him a 
check for the amount of his benefit :—Held : this 
was sufficient to warrant the justices in drawing 
the conclusion thas deft. caused the play of Richard 
the Third to be performed.—R. v. GLossop (1821), 
4B. & Ald. 616; 106 Bi. R. 1062. 

Annotations :—Refd. Lt. v. Neville (1830), 1B. & Ad. 489; 

Ewing v. Osbaldiston (1837), 2 My. & Cr. 53. 

141. Liability to penalty.)—The statute 10 
Geo. 2, c. 28, 8. 4, imposes a penalty of £50 for 
acting any entertainment of the stage without 
licence; & it is by sect. 6 enacted, ‘‘ That the 
penalty shall be recovered in a summary way before 
two justices, to be levied by distress & sale; & 
that for want of a sufficient distress, the offender 
shall be committed to prison for any time not 
exceeding six months, there to remain without 
bail or mainprize”’?; & then an appeal is given 
to the Quarter Sessions. A conviction by two 
justices, under this statute, having been atlirmed 
on appeal, was, together with the order of sessions, 
removed into this ct. by certiorari, & confirmed. 
A levari facias issued out of this ct. for the penalty, 
& there was a return of nulla bona. This ct. not 
having authority to exercise the discretion given 
by the statute to the justices, as to the term of 
imprisonment, granted a procedendo to carry back 
to the sessions the record of conviction, & the order 
of sessions, & commanding the justices to enter 
continuances upon the appeal from session to 
session, & proceed to award exccution.—R. v. 
NEVILLE (1831), 2 B. & Ad. 299; 109 H. R. 1154. 


Annotations :—Retd. Ewing v. Osbaldestone (1837), Donnelly, 
179. Mentd. Rh. v. Warwickshiro JJ. (1835), 2 Ad. & EL. 
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Part IIl—Music and Dancing and Other Public 
Entertainments. 


Sect. 1.—-IN GENERAL. 

». Right of entry by constable—Premises in 
which cinematograph exhibition is being or about 
to be given—Cinematograph Act, 1909 (c. 30), s. 4.] 
-—-By above scct., “A constable or any officer 
appointed for the purpose by a county council 
may at all reasonable times enter any premises 
whether licenced or not, in which he has reason to 
believe that... an exhibition, for the purpose 
of which inflammable films are used is being 
or is about to be given, with a view to secing 
whether the provisions of this Act, or any regula- 
tions made thereunder & the conditions of any 
licence granted under this Act, have been complied 
with ...’’:—-Held: under the scct. it is not 
necessary that a constable entering premises for 
the purposes therein specified should be appointed 
by a county council; (2) where a constable has 
entered premises for the bond fide purpose of ascer- 
taining the nature of the films being used, the fact 
that, acting on instructions he also keeps ohserva- 
tion on other matters connected with the exhibi- 
tion, as, for example, the use of music on unlicenced 
premises, does not constitute him a trespasser.— 
McVitrigé v. TURNER (1915), 85 lL. J. K. B. 23; 
113 L. T. 982; 40 J. P. 25; 60 Sol. Jo. 2885; 13 
L. G. R. 1181, CG. A. 





Secr. 2.—LICENCES. 
Sub-secr. 1.—-IN GENERAT. 
143. Surrender of licence—Caused by application 
for new licence.|—HoOrrmMANN v. Bonpb, No. 152, 
post. 


SUB-SECT. 2.~-NECESSITY FOR LICENCE. 
A. In General, 

See Disorderly Houses Act, 1751 (c. 36), ss. 2-4, 
13, 14; Public Entertainments Act, 1875 (ce. 21), 
Ss. 1; Music & Dancing Licences (Middlesex) Act, 
1804 (c. 15), s. 23; Public Iiealth Acts Amend- 
ment Act, 1890 (c. 59), s. 51; Home Counties 
(Music & Dancing) Licencing Act, 1926 (c. 31), 
ss. 1, 3 (1) (8), 5, sched. I. 

144. Under Disorderly Houses Act, 1751 (c. 36)— 
Room not kept or used solely for musical perform- 
ance—--Though musical performance regularly 
given.|—A room in which musical performances 
are regularly exhibited, though it is not kept or 
used solely for that purpose, is within above Act..— 
BELLIS ». BEAL (1797), 2 Esp. 591; 170 KE. R. 466. 
«(nnotation :—Reid. Kelly v. London Pavillon, Same v. New 

Tivoli, Same v. Oxford (1897), 77 L. T. 215. 


145. Dancing not principal part of enter- 
tainment—-Though principal part of particular per- 
formance.|—Where dancing is not the principal 
part of a public entertainment, even though it is 
the principal part of a particular performance in 
the entertainment, if that particular performance 
be not a principal part of the entertainment, a 
dancing licence is not: required under above Act.—- 
Fay v. BiGNELL (1883), 1 Cab. & El. 112. 





PART III. SECT. 2, SUB-SECT. 2.—A. 
m. Boxing match.)—lt. v. EGAN 
(1850), 1 Legge, 588.—AUS. 
n. Music played at licensed tavern.) 
-- Where a building used as a dancing: 


Heensed us a 


room was built separate from a house 
tavern, but had 
munication therewith through a porch, 
& there was no other entrance to the 
dancing room :—Held: it 


146. -—— Action for penalty — Pleading.| — 
But Ler v. Mapp (1834), 10 Bing. 391; 4 Moo. &S. 
258; 31. J.C. P. 186; 131 E.R. 956. 

——.]——See, also, CRIMINAL LAW, Vol. XV., pp. 
757-7159, Nos. 8148-8171. 

147. Under Public Health Acts—What amounts 
to ‘* place ’’—Tent on roped off space on waste 
land—Donations voluntary.|—-FARNDALE v. BAIN- 
BRIDGE (1898), 42 Sol. Jo. 192, D. C. 

.|—Sce, also, CRIMINAL LAW, Vol. XV., 
p. 759, No. 8172. 

Offences under 

Sect. 6, post. 





Cinematograph Act.] — See 


B. Cinematograph Licences, 

See Cinematograph Act, 1909 (c. 30), ss. 1, 7. 

148. Cinematograph exhibition at which in- 
fiammable films used.|-—Although a cinenatograph 
exhibition at which only non-inflammable films are 
used may be given without any licence under 
Cinematograph Act, 1909 (c. 30), at all, it is no 
objection to the validity of a condition attached 
by the licencing authority to the grant of a licence 
under Cinematograph Act, 1909 (c. 80), 5. 2, that 
it prohibits the use of the licenced premises at 
certain times for cinematograph exhibitions even 
with non-inflammable films, nor that, the licence 
being limited to certain days of the week, the con- 
dition prohibits the use of the premises for such 
exhibitions on a day to which the licence does 
not extend.—FEinis vv. Norrim METROPOLITAN 
THEATRES, ([1915]}2 K.B. 61; 841.3. K. B. 1077 ; 
112 L. T. 1018; 79 J. P. 297; 31 T. L. BR. 201; 
13 L. G. R. 735, D. CO. 

149. ——- What amounts to ‘* exhibition ’’— 
Display in places of public entertainment for 
profit.}—A.-G. v. ViraAGRAPH Co., Lrp., No. 183, 
post, 

150. Showing of films by dealer to 
intending customers.]—A.-G. v. VITAGRAPH Co., 
Lrp., No. 183, post. 








SUB-SECT. 3.—GRANT OF LICENCE. 
A. In General. 

Sce Music & Dancing Licences (Middlesex) Act, 
1894 (c. 15), 5s. 2; Public Health Acts (Amend- 
ment) Act, 1890 (c. 59), ss. 38, 51 ; Home Counties 
(Music & Dancing) Licencing Act, 1926 (c. 31), 
ss. 2,3, 4. 

151. Discretion of justices—-To grant licence for 
one purpose only—-Music licence.]|—-Under Dis- 
orderly Houses Act, 1751 (c. 36), 5. 2, which 
empowers justices to licence a house for public 
dancing, music, or other public entertainment 
of a like kind, the justices have a discretion to 
grant a licence for one of the purposes only, viz., 
music; & the keeper of a house with a music 
licence only is liable to the penalty for keeping 
a house without a licence, if he permit public 
dancing in the house.—Bnrown v. NUGENT (1872), 
L. R. 7 Q. B. 688; 41 L. J. M. ©. 166; 4171, J. 
Q. B. 304; 26 L. T. 880; 20 W. R. 989, Ex. Ch. 


of the house, & that tho proprictor was 
liable to a fine under a bye-law of the 
city of St. John for allowing music to be 
played therein.—Hyr fr HARLEY (18862), 
10 N. B. RR. (5 All.) 264.—CAN. 


cor: 


was @ part 
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Sect, 2.—Licences : Sub-sect. 8, A. & B. (a) & (b).} 


152. —— To grant Hcence for short period.|— 
A local improvement Act enacted that no house 
or room shall be kept or used for public dancing or 
music without a licence from the justices at the 
general annual licencing meeting, & certain con- 
ditions were imposed for breach of which the licence 
might be forfeited & revoked by the justices. 
L.. got a licence in 1870 for one year, & each year 
the occupier got one till 1878, when the justices 
refused the licence & revoked it. In 1871 L. had 
transferred his house to H.:—Held: the justices 
had an implied right to grant the licence for one 
year, though no period was mentioned in the 
statute, & were entitled to revoke it. 

_ L. must be taken to have surrendered the first 

licence of 1870, when he applied in the following 

years (COCKBURN, C.J.).—HOFFMANN v. BOND 

(1875), 32 L. T. 775; 40 7. P. 5. 

153. To attach conditions to licence-—Con- 
dition as to charge for admission.]—-In placcs 
where Public Health Acts (Amendment) Act, 1890 
(c. 59), 8. 51, is in force, the licencing justices are 
entitled to make it a condition of granting a musie 
& dancing licence for a hall connected with a 
public-house that a charge of at least 3d. per head 
shall be made for admission, & that such sum shall 
not be returned in the form of refreshment.— 
Kz p. RicHarps (1904), 68 J. P. 536; 20 T. L. R. 
669; sub nom. R. v. ILKES'TONE LICENSING JJ., 
68 J. P. Jo. 352, D. C. 

154 To refuse licence—On ground that 
majority of shareholders in company alien enemies.| 
—The terins & conditions which a county council 
may impose on the grant of a licence under 
Cinematograph Act, 1909 (c. 30), 8. 2, are not 
limited to terms & conditions for securing safety ; 
& therefore the matters to which a county council 
may have regard in considering an application for 
a licence under the Act are not confined to matters 
relating to safety. 

The London County Council, as the heencing 
authority, under Disorderly Houses Act, 1751 
(c. 36), & Cinematograph Act, 1909 (c. 30), refused 
to grant the renewal of music & cinematograph 
licences to a limited co. registered in Hngland on 
the ground that the large majority of its shares 
were held by alien enemies. <A rule having been 
obtained for a mandamus directed to the Council 
requiring them to hear & determine the applica- 
tion according to Jaw, upon the ground that they 
were actuated by extraneous’ considerations, 
namely, the shareholding & nationality of share- 
holders in the co. :—Held: apart altogether from 
the question whether or not the alien enemy 
shareholders were entitled to vote, the Council 
could in the exercise of their discretion refuse to 
grant licences to a co., the majority of whose 
shareholders were alien enemies.-—R. v. LONDON 
County Counc, He p. LONDON & PROVINCIAL 
ELectric THeatres, Lrp., [1915] 2 K. B. 466; 
84L. J. K. B. 1787; 113 L. T.118; 795. P. 417; 
31 T. L. R. 329; 59 Sol. Jo. 382; 13 L. G. R. 
847, C. A. 

Annotations :—Refd. R. v. Burnley JJ., ke p. Longmore 
(1916), 85 L. J. K. B. 1565. Mentd. Rebson v. Premicr 
Ol & Pipo Line Co., (1915] 2 Ch. 124; RR. ». Brighton 
Corpn., Ez p. Tiling (1916), 85 L. J. K. B. 1552. 

155. Time for application—Power of justices to 
make rules—Construction of local Act.|—A local 
Act provided that no house should be used for 
public entertainment without a licence from 








THEATRES AND OTHER PLACES OF ENTERTAINMENT. 


the justices for the borough, & that the justices 
might grant such licences at any special session 
convened by fourteen days’ previous notice :— 
Held: the justices had no right to lay down a 
rule that applications for these licences must be 
made only at the general annual licencing meeting. 
—R. v. OLDHAM JJ., Ex p. METLOR (1909), 101 
L. T. 480; 73 J. P. 390, D. C. 


B. Cinemalograph Licences. 
(a) In General. 

Sce Cinematograph Act, 1909 (c. 30), ss. 2, 5, 6, 7. 

156. Licencing authority — County council — 
Right to delegate powers.]—-By Cinematograph 
Act, 1909 (c. 30), 8. 2, county councils are 
empowered to grant cinematograph licences, & 
by sect. 5 it is provided that a county council may 
* delegate to justices sitting in petty sessions any 
of the powers conferred on the council by this Act.” 

Sect. 6 enacts that the provisions of the Act are 
to apply in the case of a county borough as if the 
borough council were a county council :—Held: 
justices sitting in petty sessions to whom the 
powers of a county or borough council under the 
Act have been delegated do not, when exercising 
such powers, sit as a ct. of summarv jurisdiction, 
&, therefore, they have no power to state a case 
for the opinion of the ct. under the Summary 
Jurisdiction Acts—Hvuisu vv. Liverroot JJ., 
[1914) 1K. B. 109; 881.3. KR. B.133; 110 L. 1. 
38; 78 J.P. 45; 30 T. L. R. 25; 58 Sol. Jo. 83 ; 
12 1. G. R. 15, D.C. 


Annotations :—Consd. Stott v. Gamble, [1916) 2 K. B. 504. 
Refd. Newman v. Foster (1916), 86 L. J. K. B. 360. 


157. Borough council.|~—-Huisit v. LIvEnK- 
voou JJ., No. 156, ante, 

158. ——— Justices in petty sessions to whom 
powers delegated—Not court of summary Juris- 
diction No power to state case under Summary 
Jurisdiction Acts.|--JfuisyH v. Liverroou JJ., No. 
156, andle. 

159. —-—- ---- Discretion to refuse licence—On 
ground that majority of shareholders in company 
alien enemies.|—-R. v. LONDON Counry COoUNCTL, 
ep. LONDON & PROVINCIAL ELECTRIC THEATRES, 
Lrp., No. 154, ante. 


(b) Discretion of Licencing Authority to attach 
Conditions. 

160. Restrictions on exercise of discretion.|-— 
By Cinematograph Act, 1909 (c. 30), 8. 2 (1), 
which is entitled ‘‘ An Act to make better pro- 
vision for securing safety at cinematograph & 
other exhibitions,’’ it is enacted that ‘‘ A county 
council may grant licences to such persons as they 
think fit to use the premises specified in the licence 
for the purposes aforesaid ’’-—i.e., for cinemato- 
graph exhibitions—“ on such terms & conditions 
& under such restrictions as, subject to regulations 
of the Secretary of State, the council may by the 
respective licences determine.” 

A licence was granted under the sect. subject 
to the following condition: ‘ Children under 
fourteen years of age shall not be allowed to enter 
into or be in the licenced premises after the hour 
of 9 p.m. unaccompanied by a parent or guardian. 
No child under the age of ten years shall be 
allowed in the licenced premises under any cl- 
cumstances after 9 p.m.” :—Held: the condition 
was ultra vires inasmuch as there was no connection 
between the ground upon which the condition was 
imposed, namcly, regard for the health & welfare 
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of young children generally, & the subject-matter 

of the licence, namely, the use of the premises for 

the giving of cinematograph exhibitions.—THHATRE 

DE LUXE (HaAirax), Lrp. v. GLEDHILL, [1915] 2 

K. B. 49; 112 L. T. 519; 79 J. P. 238; 31 

T. L. R. 138; 138 1. G. R. 541; 24 Cox, C. C. 614; 

sub nom. HALIFAX THEATRE DE LUXE, Lrp. v. 

GLEDIILI, 84 L. J. K. B. 649, D. C. 

Annotations :—Distd. Ellis v. North Metropolitan Theatres, 
(1915) 2 K. B. 61; R. v. Burnley J.J., Hx p. Longmore 
eter 85 L. J. K. B. 1565. Consd. Stott ». Gamble, 
1916} 2K. B. 504; Hillis v. Dubowski, (1921) 3 K. B. 621. 

efd. Ex p. Stott (1915), 32 T. L. R. 84. 

161. Conditions must be reasonable.]—(1) By 
Cinematograph Act, 1909 (c. 30), 5s. 2 (1), the 
proper authority may licence persons to hold 
cinematograph exhibitions ‘“‘on such terms & 
conditions & under such restrictions as... 
(they) may by the respective licences determine ”’ : 
—Held: such terms, etc., must be reasonable 
& may be formulated generally, subject to the 
right of each appct. to contend, when applying 
for a licence, that they should not be imposed in 
his case. 

(2) A licence was issued subject (inter alia) to 
a condition that no film should be exhibited to 
which objection was taken by any three of the 
licencing justices -—-Held: the condition was 
unreasonable & invalid. 

(3) The licencing justices exacted an undertaking 
from the licencee, first, that he would not tempt 
children under sixteen to frequent his exhibition 
by the offer of free or reduced admission or sweet- 
meats; & secondly, that on being notified by 
the medical officer of health that any department 
of a public elementary school had been closed on 
account of the prevalence of infectious discase, he 
would exclude children attending that school :— 
Held: both were reasonable undertakings to impose. 
— Rh. v. Burney JJ., Bx p. LONGMORE (1916), 85 
L. J. K. B. 1565; 115 L. T. 525; 80 J. P. 382; 
32 T. LL. RR. 695; 14 L. G. R. 960, D.C. 
eae to (1) Consd. Ellis v. Dubowski, [1921] 3 

aS . . 


162. —— Precedure where condition unreason- 
able --- Whether prohibition or mandamus.| — 
(1) A Heenemg committee in granting a licence 
under Cincmatograph Act, 1909 (c. 30), attached 
to the licence a condition ‘‘ that no film be shown 
which has not been certified for public exhibition 
by the British Board of Film Censors.’’ ‘This 
Board consisted of persons appointed by traders 
in the film industry for censorship purposes, & 
had no statutory or constitutional authority :— 
Held: the condition was unreasonable & ultra 
vires. Semble: if the condition had reserved 
to the committee the right to review the decisions 
of the Board, the condition would have been 
reasonable & intra vires. 

_ (2) Que: whether the proper remedy for a 
licencee who has accepted a licence subject to 
w condition is not to apply to the ct. for a writ 
of prohibition or mandamus, if he wishes to allege 
that the condition is unreasonable.—ELuis_ v. 
DuBowskt, [1921] 3 K. B. 621; 91 L. J. K. B. 89; 
126 L. T. 91; 85 J. P. 230; 87 T. L. R. 910; 19 
L. G. R. 641; 27 Cox, C. C. 107, D.C. 

mill ag ‘—As to (1) Distd. Mills v. L. C. C., [1925] 1 K. B. 


163. General conditions—To be dispensed with in 
particular cases.)—R. v. BurNntey JJ., Ba p. 
Lonamorn, No. 161, ante. 

164. Condition against opening on certain days— 
Sundays, Good Friday & Christmas Day.j —A 
county council, in granting a licence under 
Cinematograph Act, 1909 (c. 30), 8. 2, to use 
certain premises for a cinematograph exhibition, 


921 


for the purposes of which inflammable films are 
used, have power to insert therein a condition 
that the premises shall not be opened under the 
licence on Sundays, Good Friday, & Christmas 
Day.— LONDON CouUNTY COUNCIL v. BERMONDSEY 
Broscore Co., Lrp., [1911] 1 K. B. 445; 80 
L. J. K. B. 141; 103 L. T. 760; 75 5. P. 535 27 
T.L. R. 141; 091. G. R. 79, D.C. 


Annotations :—Apld. Ellis v. North Metropolitan Theatres, 
(1915) 2K. B.61. Apprvd. RK.» L. C. C., xp. London & 
Provincial Electric Theatres, [1915] 2 K. B. 466. . 
Theatre de Luxe (Halifax) v. Gledhill, (1915] 2 K. B. 49; 
NR. v. Burnley JJ., Hz B- Longmore (1916), 85 L. J. K. B. 
1565. Refd. Stott ». Gamble, [1916] 2 K. B. 504; Ellis 
erate {11921}3 K. B. 621; Mille v. L. C. C., [1925] 


165. Condition as to allowing children on pre- 
mises after certain hours.|——THEATRE DE LUXE 
(iautrax), Lrp. v. GLEDHILL, No. 160, ante. 

166. Condition prohibiting exhibition—With non- 
inflammable films—At certain times.|—ELuis v. 
NortTH METROPOLITAN THEATRES, No. 148, ante. 

167. On objection to film—-Right to give 
notice of objection—Certiorari to quash notice. ]|— 
A licencing authority under Cinematograph Act, 
1909 (c. 30), granted to a theatre proprietor a 
licence for the exhibition of cinematograph films 
at his theatre. The licence was subject to the 
condition that the licencce should not exhibit any 
film if he had notice that the licencing authority 
objected to it. A firm who had acquired the sole 
right of exhibition of a certain film in the district 
in which the theatre was situated entered into an 
agreement with the licencee for the exhibition of 
the film at his theatre. The licencing authority 
having given notice to the licencee that they 
objected to the exhibition of the film, the firm 
applied for a writ of certiorari to bring up the notice 
to be quashed on the ground that the condition 
attached to the licence was unreasonable & void 
& that they were aggrieved by the notice as being 
destructive of their property :—Held: whether 
the condition was unreasonable or not, appcts. 
were not persons who were aggrieved by the notice 
& were not entitled to apply for a certiorari. 
Fz p. Storr, (1916) 1K. B.7; 85. J. K. B. 502 ; 
114 L. T. 234; 803, P. 169; 32 T. L. R. 84; 60 
Sol. Jo. 418, D. C. 


Annotations :—Distd. NR. v. Burnley JJ., Ex p. Longinore 
ne) 85 re J. k. B. 1565. Apld. Stott v. Gamble, [1916] 
2 Ix. B. 504. 


168. - Interference with con- 
tractual rights.|—A licencing authority under 
Cinematograph Act, 1900 (c. 30), licenced the 
proprietors of a theatre to use it for the exhibition 
of cinematograph films. The licence was subject 
to the following condition: ‘‘ No film shall be 
shown that is objectionable or indecent or any- 
thing likely or tending to educate the young in 
the wrong direction, or likely to produce riot, 
tumult, or breach of the peace, & no offensive 
representations of living persons shall be shown. 
Provided also that no film shall be exhibited if 
notice that the justices’’—t.e., the licencing 
authority—‘ object to such film has been given to 
the licencee.”’ 

Grantees of the right of lettin 
a certain film agreed to let the film to the pro- 
prietors of the theatre for an agreed sum. The 
licencing authority gave notice to the proprietors 
of the theatre that they objected to the exhibition 
of the film. In an action by the grantees againat 
the licencing authority for interfering with their 
contractual rights without just cause or excuse :— 
Held: the meaning of the condition was that the 
licencing authority might give notice of objection 
to a film where they had bond fide & in the judicial 
exercise of their discretion come to the conclusion 
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that the film was objectionable on one of the 
grounds mentioned therein, & so interpreted the 
condition was reasonable & valid; even if the 
condition was unreasonable & void, the grantees 
had no cause of action, inasmuch as there was no 
evidence that the licencing authority knowingly 
or for their own ends induced the licencees to 
commit an actionable wrong.—Storr v. GAMBLE, 
[1916} 2 K. B. 504; 85 L. J. K. B. 1750; 116 
L. T. 309; 80 J. P. 443; 382 T. L. R. 579; 14 
L. G. lt. 769. 

169. ——- ——— Objection taken by any three 
licencing justices.|—R. v. BURNLEY JJ., Ha p. 
LONGMORE, No. 161, ante. 

170. ——— Unless film certified by British Board 
of Film Censors—Effect of reserving right to review 
decision of Board.|—ELuis v. DuBowski, No. 162, 
ante. 

171. —— -—-.]~—The ITondon County 
Council granted a licence under Cinematograph 
Act, 1909 (c. 30), subject to certain conditions, one 
of which provided: ‘‘ That no film—other than 
pHOtouraphe of current events—which has not 

een passed for universal exhibition by the British 
Board of Film Censors shall be exhibited in the 
premises without the express consent of the 
Council during the time that any child under or 
appearing to be under the age of sixteen years 
is therein: Provided that this condition shall not 
apply in the case of any child who is accompanied 
by a parent or bond fide adult guardian of such 
child.” The Board was an_ unofficial body 
appointed by firms in the film industry for censor- 
ship purposes, & formed no constituent part of 
the council :—Held: as the effect of the con- 
dition was to reserve to the council the right 
to review the decision of the Board, it was not 
ulira vires or unreasonable, & furthcr that the 
condition was not unreasonable & void for uncer- 
tainty by reason of the words “ child . . . appear- 
ing to be under the age of 16 years”? & ‘* accom- 
panied by ... a bond fide adult guardian of such 
child.”,—-M1LLS v. LONDON CoUNTY COUNCIL, 
[1925] 1 K. B. 213; 94L. J. K. B. 216; 132 L. 7. 
386; 89J.P.63; 41 T. L. R. 1223; 69 Sol. Jo. 254; 
23 L. G. R. 43; 27 Cox, C. C. 720, D. C. 

An aion :—Refd. Short v. Poole Corpn. (1925), 42 T. L. Rt. 


172. While children present—Children 
‘* under or appearing to be under ’”’ sixteen years— 
unless accompanied by bona fide adult guardian.| 
—Minis v. LONDON County CouncrL, No. 171, 
anle. 

178. Conditions not confined to provisions for 
securing safety.|—R. v. LONDON County CoUNCIL, 
2p. LONDON & PROVINCIAL ELECTRIC THEATRES, 
Lrp., No. 154, ante. 

174. Condition not to induce children to frequent 
exhibition——Children under sixteen—By free or 
reduced admission — Or sweetmeats.] — R. v. 
BuRNLEY JJ., Hz p. LONGMORE, No. 161, ante. 

175. Condition to exclude schoolchildren—On 
notification of infectious disease.|—R. v. BURNLEY 
JJ., La p. LONGMORE, No. 161, ante. 


Sects. 3 











Secr. 3.—STRUCTURAL REQUIREMENTS AS TO 
PLACES OF PUBLIC RESORT. 

See Metropolis Management & Building Acts 
(Amendment) Act, 1878 (c. 32), ss. 11, 12; Local 
Government Act, 1888 (c. 41), s. 40; Public 
Health Acts (Amendment) Act, 1890 (c. 59), 8. 36; 
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ee Health Acts (Amendment) Act, 1907 (c. 53), 
3. 


176. Certificate of compliance with fire regula- 
tions—Necessity for—Metropolis Management & 
Building Acts (Amendment) Act, 1878 (c. 32), 5. 12 
~—In case of licenced building.|—The provisions of 
above sect. requiring for houses, rooms, or other 
places of public resort to be kept open for public 
dancing or music a certificate from, now, the 
London County Council that such house, room 
or place, is in accordance with the regulations 
made by the Council in pursuancé of above Act, 
to apply to houses not licenced under Disorderly 
Houses Act, 1751 (c. 36), or Theatres Act, 1843 
(c. 68).—R. v. HANNAY, [1891] 2 Q. B. 709; 60 
L. J. M. C. 167; 56 J. P. 151; 40 W. R. 14, 
D.C. 

177. ——_- —-— -— In case of unlicenced 
building.|—-R. v. Wannay, No. 176, ante. 

178. -—— —— Bulldings erected or exist- 
ing at passing of Act.|—By above sect. it is pro- 
vided that the Mctropolitan Board of Works, 
whose place has now been taken by the London 
County Council, shall make such regulations as 
are thought expedient for the protection from fire 
of houses or other places of public resort within 
the metropolis which are open for the public 
performance of stage plays, or other places of 
resort within the metropolis having a superficial 
area for the accommodation of the public of not 
less than 500 square fect & kept open for public 
dancing, music, or other public entertainment of 
the like kind; & that it: shall not be lawful from 
& after the making of such regulations for any 
person to have or keep open such house or place 
of public resort for any of the above purposes 
unless & until a certillcate shall have been granted 
to the effect that such house or other place on 1ts 
completion was in accordance with the regulations, 
such certificate to be granted by the Metropolitan 
Board of Works, now the London County Council : 
—Held: the provisions of the section had no 
application to buildings other than those which 
were erected or came into existence after the 
passing of the Act.— LONDON CoUNTY COUNCIL 1, 
HALL oF ARTS & SCIENCE CoORPN, (19138), 110 
L.T.28; 78J3.P.11; 30T.L. R38; 1. GR. 
1177, D.C. 

179. Notice to remedy defects causing danger - 
Metropolis Management & Building Acts (Amend- 
ment Act) 1878 (c. 32), s. 11—-Compliance with 
notice—-Power to serve other notice in respect of 
same building.|—Where a notice has been served 
upon the owner of a building, under above sect., 
requiring him to remedy structural defects from 
which special danger from fire may result, & 
the requirements of that notice have been com- 
plied with, there is no power subsequently to 
serve another notice under that sect. in respect 
of the same building. 

The first observation on the sect. [above scct. ] 
is that it relates entirely to defects in structure, 
& not to defects arising from want of repair, or 
from the mode of control or management of the 
premises, such as keeping doors locked or the like 
(CHANNELL, J.).—ST. J AMES’S HALL Co. v. LONDON 
County Councm,, [1901] 2 K. B. 250; 70 L. J. 
K. B. 610; 84 L. 'T. 568; 49 W. R. 572; 17 
T. L. R. 483; 45 Sol. Jo. 505. 


180. Defects in structure.] — Sr. 
JAMES’S ITaLn Co. v. LoNDON Country COUNCIL, 
No. 179, ante. 

181. -_— ——— Defects arising from want of 
repair.|—StT. J amzs’s Hatt Co. v. LONDON COUNTY 
CouncIL, No. 179, ante. 
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182. ———- ~—— Defects arising from mode or 
control of management.]|—StT. Jamms’s Hai Oo. 
v. LONDON County CounciL, No. 179, ante. 

183. Regulations for securing safety in cinemato- 
graph exhibitions—Cinematograph Act, 1909 (c. 30), 
s. 1—Exhibition by dealer or manufacturer in 
presence of customers.]—Above Act, s. 1, provides 
that an exhibition of pictures by means of a 
cinematograph, for the purposes of which 
inflammable films are used, shall not be given 
unless the regulations made by the Secretary of 
State for securing safoty are complied with, or, 
save as expressly provided for by the Act, else- 
where than in premises licenced for the purpose 
in accordance with the provisions of the Act :— 
Held: the statute does not apply to cases where 
a dealer or manufacturer in the exercise of his trade 
runs films through a cinematograph machine in 
the presence of prospective customers. 

Though above sect. is in very wide terms the 
word “ exhibition’ must have some limitation 
imposed upon it, & must be construed as referring 
to displays of pictures in places of public enter- 
taimment for a profit.—A.-G. v. ViraGRraPH Co., 
Lrp., [1915] 1 Ch. 206; 84 L. J. Ch. 142; 112 
L. IT. 245; 70 J. P. 150; 81 °'T. L. R. 70; 59 
Sol. Jo. 160; 18 1. G. R. 148. 

184, —- —-— Keeping gangways & passages 
clear—Obstruction due to incomplete seating 
accommodation.! —- Under Cinematograph Act, 
1909 (c. 30), s. I, ‘‘ An exhibition of pictures. . . 
by means of a cinematograph ... shall not be 
given unless the regulations made by the Secretary 
of State for securing safety are complied with.” 
The regulations mude by the Secretary of State 
provided that ‘the gangways & the staircases, 
& the passages leading to the exits, shall, during 
the presence of the public in the building, be kept 
clear of obstruction.” 

All the seats for which resp.’s cinematograph 
theatre was licenced had not been installed. At 
a certain performance a number of persons were 
standing in the gangways & passages, so that 
persons going to & from seats had to pass through 
them, but the number of persons present did not 
exceed the number for which the theatre was 
heenced :—Held: the persons standing in the 
gangeways & passages leading to the exits con- 
stituted an obstruction within the regulations, 
& the fact that if the theatre had contained all the 
seats for which it was licenced all the people 
present could have been seated was no answer to 
the charge.—Porrern v. WATT (1014), 84 L. J. 
K. B. 394; 112 L.T,508;79J.P.212; 31T.L. R. 
84; 13 L. G. R. 488; 24 Cox, C. C. 603, D. C. 

See Statutory Rules & Orders, 1913, No. 665 ; 
1920, No. 1768 ; 1928, No. 983. 

185. Sufficiency of entrances & exits—Public 
Health Acts (Amendment) Act, 1890 (c. 59), s. 36-— 
Right of local authority to refuse to pass plans— 
Narrowness & congestion of streets adjoining 
theatre.]—The owners of land in Cambridge, 
Intending to build thereon a cincmatograph 
theatre, submitted plans to the corpn. under 


PART III. SECT. 4. 
. 4. Sunday Observance. .Act—Whether 
in force in Victoria.]}—21 Goo. 3, c. 49, 
prohibiting taking money for udmission 
o entertainments on a Sunday -—-Held : a. 
to be in force in Victoria by virtue of 
9 Geo. 4, c. 83, 8. 24.—Mcltuan v. 
ROBERTSON, BENN v. SyMESs (1885), 11 
V. L. R. (L.) 410.—AUS. 
_v Whether in force in New 
South Wales.}—WaLKER v. SOLOMON 
(1890), 11 N. 3. W. L. R. (L.) 88: 
6 N.S. W. W. N. 167.—AUS. 








house known 


tainment 


t. --— Free admiasion allowed — 
Superior scats charged 
v@. CAWSEY (1907), 5 
AUS. 


Whether in force wn Ontarvo.]) 
~—Timperial Act 21 Geo. 3, c. 49 
hibiting amusements & ontertaininents 
on the Lorda’s Day, is 1u force in Ontario, 
& an application to quash a conviction 
thereunder for keeping a disorderly 
as the ‘‘ Royal Opera 
House,” opened & used for public enter- 175; 

Re amusement on the Lord’s 


Public Health Act, 1875 (c. 55), s. 158, which 
pins complied in every respect with the bye- 
aws of the borough as to building. The corpn. 
refused to pass the plans, alleging that by reason 
of the narrowness of govern of the adjoini 

streets, & the congested traffic, the building woul 

not be provided with ample, safe & convenient 
means of egress for the public, & would be an 
infringement of Public Health Acts (Amendment) 
Act, 1890 (c. 59), s. 36:—-Held: the corpn. were 
not entitled to refuse their approval of tbe plans 
on account of the narrowness of adjoining streets 
& the congestion of traffic therein.—It. v. Cam- 
BRIDGE CORPN., Ha p. CAMBRIDGE PICTURE 
Prayuousses, Lrp., [1922] 1 K. B. 250; 91 
L. J. K.B. 118; 1261. T. 365; 863. P.13; 38 
ee a R. 96; 66 Sol. Jo. 125; 20 L. G. R. 67; 
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See CriMInat Law, Vol. XV., pp. 759, 760, 
Nos. 8173-8178 ; Sunday Observance Act, 1780 
{c. 49), a3. 1, 8, 5. 

186. Crystal Palace—Charter prohibiting admis- 
sion on Sunday for money payment—Conversion of 
shares into tickets—Tickets giving right to admis- 
sion on Sunday.|—Tbe charter of the Crystal 
Palace Co. was granted on condition that no 
person should he admitted to the building or 
grounds on Sundays, in consideration of any 
money payment, whether made directly or 
indirectly, unless the express sanction of the 
legislature should have been obtained for admission 
on such consideration. By a subsequent Act, 
the directors were empowered to convert the shares 
into tickets of admission for hfe or a term of years, 
the Act providing that nothing therein contained 
should alter the charter or relieve the co. from its 
covenants or conditions, except so far as the 
charter was expressly varied by the Act. The 
directors under this Act proposed to convert the 
shares into tickets of admission for the holders 
& their nominees, such tickets giving the privilego 
of admission to the building & grounds on Sunday 
afternoons :—-Held; (1) the directors, by granting 
these tickets in consideration of the surrender of 
shares, would be receiving indirectly a money 
payment for the privilege of the Sunday admissions 
attached to the tickets, & there was nothing in the 
Act enabling them to dispense with the prohibiting 
condition imposed by the charter or to grant any 
other tickets than ordinary tickets conferring no 
such privilege of admission on Sundays; (2) the 
prohibition in the charter was express, & not 
limited in its operation by the provisions of Sunday 
Observance Act, 1780 (c. 49), against profanation 
of the Lord’s day.—RENDALL v. CRYSTAL PALACE 
Co. (1858), 4 K. & J. 326; 27 L. J. Ch. 3975 31 
L. T. O. S. 61; 22 J. P. 321; 6 W. R. 416: 70 
E. R. 136. 


Annotation :—-Generally, Mentd. Jenkin v. Pharmaceutical 
Soc. of Great Britain, {1921} 1 Ch. 392. 


Day, was therefore refused. — RH. 1%, 
BARNES (1880), 45 U.C. Tt. 276.—CAN, 


7 Moving picture show.) — 
Moving picture show given on Sunday, 
where no adinission is charged, is not an 
offence under Lord’s Day Act, R. S.C. 
(1906), c. 153, 8. 7, although an em- 
ployee is stationed at the door with a 
plate on which persons whv so desire 
may contribute.—R. v., ‘THOMPSON 
(1913), 25 W. L. R. 576; 14D. L. BR. 

; 22 Can. Crim. Cas. 78; 7 Alta. 
L. R, 40.—CAN. 


for ] — Scorr 
Cc. lL. R. 132.— 
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SECT. 5.—OFFENCES. 

See Tome Counties (Music & Dancing) Licencing 
Act, 1926 (c. 31), 5. 8. 

187. Under Cinematograph Act, 1909 (c. 30), 
ss. 1, 3—Exhibition on unlicenced premises—Use 
of inflammable films—Meaning of ‘‘ inflammable.’’] 
——Applts. were summoned by resp. for allowing 
on premises which had not been licenced under 
above Act, a cinematograph exhibition for which 
inflammable films were used. Resps. had tested 
the films at the close of a performance by means of 
a naked light, which easily set some of them 
alight. The justices held that some of the films 
were inflammable inasmuch as they were easily 
set on fire, & they convicted appltls. :—Held: 
there was evidence to support the conviction, as 
it was not necessary for the prosecution to prove 
that the films were liable to catch fire while being 
used in the cinematograph.—VIcToRIA PIE, 
(FOLKESTONE) SYNDICATE, LTp. v. REEVE (1912), 
76 J.P.374; 28 T. 1. R. 443; 10 L. G. R. 967, D.C. 
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—-—— Occupier allowing use of premises in 
contravention of Act—Meaning of ‘‘ occupler ’’— 
Owner employing manager subject to control.|— 
By above Act, s. 3, “If the occupier of any 
premises’’ used for cinematograph exhibitions 
** allows those premises to be used in contravention 
of the provisions of this Act’’ he is liable to a 
penalty :—Held: where the owner of such 

remises employs a servant to manage them on 
his behalf & subject to bis control the owner & 
not the manager is the occupier for the purposes of 
that sect.—-BrucE v. MCMANUS, [1915] 3 K. B.1; 
84L. J. K. B. 1860; 113 L. T. 332; 79 J. P. 204 ; 
31'T. L. R. 387; 13 L. G. R. 727, D. C. 

189. Under Disorderly Houses Act, 1751 (c. 36)— 
Person having licence for music only—Permitting 
public dancing.|—Brown v. Nuagnt, No. 151, 
ante, 





.]|—See, also, Sect. 2, sub-sect. 2, A., ante. 
Under Public Health Acts.]—See Sect. 2, sub- 
sect. 2, A., ante. 


Part IV.—Billiards. 


See Gaming Act, 1845 (c. 109), ss. 10-14, 20; 
Summary Jurisdiction Act, 1884 (c. 43), sched. ; 
Finance (1909-10) Act, 1910 (c. 8), 8.52; Licencing 
(Consolidation) Act, 1910 (c. 24), s. 79; Licencing 
Act, 1921 (c. 42), s. 19. 

190. Grant of billiard licence-—Discretion of 
justices—-No appeal against refusal.]|—-There is no 
appeal against the refusal of justices to grant a 
licence to a party to keep a house for public billiard 
playing.—La@ p. CHAMBERTAIN (1857), 8 E. & B. 
644; 4 Jur. N.S. 477; 120 E.R. 240; sub nom. 
R. v. DEVONSHIRE JJ., 30 L. T. O. S. 150; 6 
W.R. 75; 215. P. Jo. 773. 

191. Payment of fee to justices’ clerk—-Not 
condition precedent—Failure to take up & pay for 
licence.}|—On Mar. 13, 1919, applts. applied for & 
obtained from the licencing justices a renewal of 
their billiard licence. The licence was prepared 
& signed by the justices’ clerk, & was duly sealed, 
but applts., although notified that it was ready, 
did not apply for it or pay the fee to which the 
clerk was entitled, & in consequence of this the 
clerk, on Apr. 6, treated the licence as lapsed, & 
so entered it in his minute book. Applts. being 
charged, under Gaming Act, 1845 (c. 109), s. 11, 
with unlawfully keeping on their premises a public 
billiard table without being duly licenced & not 
holding a victualler’s licence, the justices con- 
victed them, being of opinion that the licence had 
lapsed & that applts. were in the position of having 
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co. exhibition of film of “ andecent or 
obscene nature.”’|-—Deft. exhibited in a 


8. 107, for the licensing of public billlard- 
saloons is discretionary ; & the refusal 
of such o licence in time of war, in 
conformity with a previous resolution 


no licence :—Held: payment of the clerk’s fee 
was not a condition precedent to the grant of the 
licence, & applts. were duly licenced although they 
had not taken up & paid for the hcence.--WInlTE- 
FIELD BILLARD HAL Co., Lrp. v. PICKERING, 
[1920] 1 K. B. 604; 89 I. J. K. B. 287; 122 
L. T. 429; 845. 2P.30; 18 L. G. RR. 185, D.C. 

192. Offences against tenor of licence—Condition 
prohibiting supply of exciseable Iiquors-—Licencee 
also holding beer licence—Supply of beer not an 
offence.]|——-Exxciseable liquors are hquors subject to 
the duty of excise ; &, therefore, becr, upon which 
an excise duty is no longer paid, is not an excise- 
able hquor. A. was licenced under Gaming Act, 
1845 (c.109),to keep a house for billiard playing ; 
& the licence provided that A. should not know- 
ingly allow the consumption of exciseable liquors 
in the house by persons resorting thereto. He 
was also licenced under Beerhouse Act, 1840 (c. 61), 
& 32 & 33 Vict. c. 27, to sell beer, wine, ctc., to 
be consumed in the house. A. had allowed the 
consumption of beer by persons resorting to the 
house for the purpose of playing billiards, & was 
convicted of an offence against the tenor of hip 
billiard licence :—-Held: A. had not been guilty 
of selling exciscable liquor, & was wrongly con- 
victed.—JONES v. WHITTAKER (1870), L. R. 5 Q. B. 
641; 309 L. J. M. CG. 139; 22 L. T. 585; 34 J. 2. 
663; 18 W. R. 1197. 

193. ——— Permitting play after closing hours— 


tuble shall pay £10 pcr annum for o 
licence to Les the same, had not 
the effect of abrogating the duty im- 
posed on bilHard tables by the pro- 


theatre a moving picture or cinemato- 
graph film dealing with vencreal discase 
& its effects. The display was not in 
the nature of an advertisement & 
purported to be a pictorial representa- 
tion of a play of recognised literary 
merit -—JZfeld; deft. had exhibited a 
filin of an indecent or obscene naturo 
within Polive Offences Act, 1915, 8. 173, 
a8 amended by Venereal Diseases Act, 
1916, 8. 25 (1).—KIEKNAN Uv. LIPMAN, 
{1920) V. L. R. 81.—AUS. 


PART IV, 


d. Grant of bilhard lucence—Dis- 
cretionary.\—The grant of a Hcence 
under a bye-law made by a count 
council by virtue of Counties Act, 190 


, 


of the council ‘‘ that no billiard-room 
licence be issued during the currency 
of the “ war” is not an improper 
exercise of the council's discretion.—- 
THATCHER v. COOK CoUNTY COUNCIL, 
{1916] N. Z. L. lt. 943.—-N.Z. 


e. Right of corporation—To suppress 
all billiard tables.|—Semble : the corpn. 
of the city of Toronto has a right to 
suppress all billiard tables within its 
urisdiction.—R. +» Home District, 

ane INSPECTOR (1835), 4 0. 8. 9. 


f. —- - Yo impose licence fee.J— 
A bye-law of the corpn. of London, 
passed under 10 & 11 Vict. c. 48, pro- 
viding that the owner of a billiard 


vincial Act 50 Geo. 3, c. 6, but must 
be considered as a regulation super- 
added for the purposes of the town of 
London.—CHuRcn v. RICHARDS (1850), 
6 U. C. RR. 562.—CAN, 


g. ——— -—— Validity of bye-lau ! 
—A bye-law fixing the sum to be paid 
for a licence for billiard tables ina town 
at $300, & enacting that it should be 
unlawful to have any interna] means of 
communication between a room in 
which a billiard or bagatelle table was 
kept, & any place in which spirituous 
Nquors might be sold :—Jfeld : valid.— 
Re NEILLY & ADDISON v. OWEN SOUND 
CORPN. (1873), 37 U. GC. RR. 289,~—-CAN. 


h, —— ——-,J— He Fostier 
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Licencee holder of publican’s licence—Play by 
lodgers.|—By Gaming Act, 1845 (c. 109), 5. 13, 
the holder of a victualler’s licence who keeps a 
public billiard table, & allows persons to play 
thereon when the premises are not allowed to be 
open for the sale of wine, etc., is liable to a certain 
penalty. By Licencing Act, 1874 (c. 49), 5s. 10, 
a person licenced to sell any intoxicating liquor, to 
be consumed on the premises, may sell such liquor 
at any time to persons lodging in his house. Applt. 
held a victualler’s licence for a certain house at H. 
The closing hour at H. on week days is 11 p.m., 
& after that time two gentlemen, lodgers in the 
house, were found playing billiards. The justices 
thought that Gaming Act, 1815 (c. 109), s. 13, 
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absolutely prohibited all persons without exception 
from playing at a billiard table during closing 
hours, & such prohibition was not affected by 
Jiicencing Act, 1874 (c. 49), 8. 10. Accordingly 
applt. was convicted, but the justices stated a case: 
—Held: the conviction was right.—OVENDEN v. 
RAayYMonpD (1876), 34 L. T. 698; 40 J. P. 727, D.C. 

194. Licencee holder of beer licence.|— 
A. beerhouse keeper who has obtained a licence to 
keep a billiard table, & allows billiards to be played 
after the closing hour for the beerhouse, is not liable 
to the penalty in Gaming Act, 1845 (c. 109), s. 13, 
which applies only to victuallers licenced under 
9 Geo, 4, c. 61.—-BENT v. LIsTER (1888), 52 J. P. 
389; 41.1. 1. 493, D.C. 








Part V.—Racecourses. 


See Racecourses Licencing Act, 1879 (c. 18), ss. 
1-5, 7; Local Government Act, 1888 (c. 41), 8.3 (v). 


course—Injury to spectator—Liability for negli- 
gence-—-Employment of competent contractor.|— 


195. Erection of defective grand stand on race- 


& RaLeay 
oO. lL. R. 26; 
O. W.N, 65.---CAN. 
; To prohibit billiards in 
tarcrns J—A provision that no billiard. 
table or bowling alley should be licensed 
or kept. in any tavern, inn, or house of 
entertainment :—/eld : authorised by 
the power givon to the corpns. to 
regulate billiard tables & owling 
alleys.—Ite ARKELL & ST. ‘THOMAS 
Coren. (1876), 38 U. O. Tt. 594.—CAN. 

1. To require closing of pool 
rooms on Sundays.J—he Fisukre & 
CARMAN VILLAGE (1905), 16 Man. L. 2. 
560; 1 W. L. RR. 455.—CAN. 

m —— To revoke licence.) — Itc 
CRABBE & SWAN RIVER TOWN COUNCIL 


Townsrr (1910), 22 
. W. RR. 1012; 2 





(1913), 23 W. lL. RR. 372; 
1047; 23 Man. L. kt. 14 
405. AN. 

n. Construction of Licensing Act, 
1881, s. 155.}—The above sect., pro- 
hibiting any person during the time at 
which licensed premises are directed to 
be closed from allowing any ono to play 
* billiards or bagatelle or any other 
game in such premises ’' refers only to 
games of a like naturo to billiards & 
bagatele & does not include games of 
cards,—LignTr v. MILTON (1883), 2 
N. Z L. RR. 214 (8. C.).—N.Z, 


0. Permitting game after _ closing: 
hour— Variance between definitions of 
statute d& bye-law—Conriction under 
aut valdly of.) —~T Wom. v. FAR- 


3 W. W. Kh, 
9D. Rh. 





THEFT. 


PRANCIS v. COCKRELL, No. 49, ante. 


HALL (1901), 24 N. Z. L. R. 535, - N.Z. 


PART V. 


P. Liability of proprietor for purses.) 
—The proprictor of a race course 
is not responsible for tho purses run 
for, unless upou an express under- 
taking.— GATES 1, 'TINNING (1849), & 
U. O. R. 540 --CAN, 

a. Sale of betting privileges on race 
course.|—STRATFORD TURF ASAOCN. v. 
FIrcH (1897), 28 O. R. 579.—CAN. 

r. Fight of publie to enter to bet 
uith licensed totalisator—Right of club 
to exclude bookmakera—IlEntrance ob- 
tained by concealment }—POLLOCK »v, 
SAUNDERS (1897), 15 N. Z. L. HR. 581. 


See CRIMINAL LAW AND PROCEDURE. 


THELLUSSON ACT. 


See PERPETUITIES. 


THIRD PARTY PROCEDURE. 


See PRACTICE AND PROCEDURE. 


THIRTY-NINE ARTICLES 


See EcCLESIASTICAL Law. 
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THISTLES. 


See AGRICULTURE. 


THREATS. 


See CrrmInaAL LAW AND PRocEDURE; PaTENTS AND INVENTIONS; TRADE Marks, TRADE 
NAMES, AND DssIGns. 


THRESHING-MACHINES. 


See AGRICULTURE. 


TIDAL WATERS. 


See FisHERIES; WATERS AND WATERCOURSES. 


TIMBER. 


See AcricuttuRE; LANDLORD AND TENANT; REAL Property AND CnaTTets REAL; 
SETTLEMENTS, 
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TIME. 


PART I. THE CALENDAR AND DIVISIONS OF TIME 
Sect. 1. IN GENERAL . 


Sect. 2. YEAR 
Sup-secr. 1. In Geen: 
SuB-sEctT. 2. MEANING OF YEAR 


Sect. 38. MONTH . ; : 
Sun-sect. 1. Muaniwere OF Monte ; 
A. General Rules, 
B. Effect of Custom and Uigazer 
C. Particular Instances s ; 
SuB-srecr. 2. COMPUTATION OF Cin NDAR MONTH 


SUB-SECT. 1. MEANING OF DAY 
Sunp-secr. 2. Last Day or PERIOD 


Srcr. 6. Hour 


Sect. 7. TiRMS AND SITTINGS oF PUBLIC BODIES 


PART II. SUNDAYS AND HOLIDAYS. 
Srecr. 1. IN GENERAL . 


Srcr. 2. OBSERVANCE OF SUNDAYS AND HOLIDAYS 
Sus-sgcT. 1. IN GENERAL 
SUB-SECT, 2. SUNDAY Gusane ANGE: Aes 
A. In General . 
B. Matters within Purview of ‘Acté 
(a) ‘ eek of Ordinary Calling ”’ 
. In General 
ii, What Acts are pursuant to Ordinary Calling 
iii. Aiding and Abetting : 
(6) Public Kntertainment 
(c) Exemptions 
C. Breach , 
(a) Prosecution 
(b) Effect on Rights of Parties inter se 


Subs-sectT. 3. ByrE-LAws AND LOCAL ACTS 
Sus-sEecr. 4. LEGAL PROCEEDINGS ON SUNDAYS AND HOLIDAYS 


A. In General . ' . ‘ 
B. Service of Process, Pleadings, etc. 
(a) In General . , . ‘ 
(b) Pleadings . , 2 . E - é : 
(c) Notices ‘ - P ‘ é : : 
C. Execution of Process . : ‘ % ; ‘: 
Sup-srecr. 56. EXEMPTIONS FROM OBSERVANCE . é é n 
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Close Season ; . See FISHERIES ; GAME, Time as Essence of a 
Contracts of Service, Contraet : . See BUILDING CONTRACTS 3 
Duration of . : « Master ann SER- CONTRACT; SALE OF 
VANT. Goons; SALE Or 
Legal Memory . CUSTOM AND US- LAND ; SHTPPING ; 
AGES ; HASEMENTS. SpreciFic PeERFORM- 
Tamitation of Actions . » LIMITATION OF ANCE, AND ‘MTLYS 
ACTIONS. passin. 
Statutes, Interpretation Time in relation to 
of . : : » 9 STATUTES. Specific Subjects . 4, TITLES passim. 


Part 1—The Calendar and Divisions of Time. 


SEcT. 1.—IN GENERAL, Held: it was not necessary to allege the right in 

See Calendar (New Style) Act, 1750 (c. 23); | the pleadings from Old St. Thomas’s day.— 
Calendar Act, 1751 (c. 30); Supreme Court of | SMITH v. FLOWER (1826), 3 Bing. 401; 11 Moore, 
Judicature (Consolidation) Act, 1925 (c. 49), | C. P. 264; 41. 5.0.8. 6. 2B. 118; 180 EB. Xt. 
88. 2238, 226, 227. 567. 

1. St. Thomas’ Day—-Whether Old St. Thomas’ 2. Martinmas—- Whether November 23.]-—In 
Day.|—Pitf. prescribed for a right of sole pasture | replevin deft. avowed for rent due & in arrear 
‘from the feast of St. Thomas until Apr. 18” & | at Martinmas “to wit, Nov. 23. :—Held: 
proved the exercise of the right between those | Martinmas must be taken to mean New Martinmas, 
periods. On motion to sct aside a nonsuit:— | & the subsequent words “ to wit, Nov. 23” being 


i A 








PART I. SECT. 1. 


a. “ Period.’”*}+—" Pertod * muat. be held fast - mks, Lp. 
(Sask.), (1922) 1 W. W, R. 131; 62 D. L. Re G56. CAN. PE OME Beh on OES anon ve maue aye Yeo 
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surplusage, could not be taken to explain that Old 
Martinmas was intended.—SMITH v. WALTON 
(1832), 8 Bing. 235; 1 Moo. & S. 380; 1L. J. 0. P. 
$5; 131 EF. lt. 391. 

3. Michaelmas—September 29—Effect of cus- 
tom on age ara egy Pare custom of the country 
cannot be sct up against the legal presumption 
that Michaelmas means any other day than Sept. 29 
(ERLE, C.J.).—Hoaa v. Norris & BERRINGTON 
(1860), 21°. & F. 246, N. P. 

Notice to quit—Tenancy commencing on feast 
day—Whether old style or new.]-—See LANDLORD 
& TENANT, Vol. XXXI., p. 441, Nos. 5871-5880. 

Judicial notice of time.]-—-See Evinencr, Vol. 
XXIT., p. 147, Nos. 1237~1252. 


StcT. 2.—YEAR. 
SuB-sEcT. 1.—IN GENERAL. 

See Calendar (New Style) Act, 1750 (c. 23); 
Calendar Act, 1751 (c. 30); Supreme Court of 
Judicature Consolidation Act, 1925 (c. 49), ss. 223, 
226, 227. 

4. Commencement of year—Mayor’s Court — 
November.]|—ASHFIELD’S CASE (1623), 2 Roll. 
Rep. 380; 81 I. R. 864. 

5. — Sherliff’s Court — October.) — Asn- 
FIeLp’s Cast (1625), 2 Roll. Rep. 380; 81 KE. R. 
S64, 





SUB-SECT. 2.—--MEANING OF YEAR. 

6 Year’s service—Whitsuntide to Whitsuntide.] 
—R. 2. NEWSTEAD (INHABITANTS) (1770), Burr. 
S.C. 669, 

Annotations -—Consd. R. v. Hanwood (1780), 2 Doug. K. B. 
439. Distd. [It «. Bow (1800), 8 Term Rep. 4453 Tt. v. 
Standon Massey (1809), 10 Kast, 576. 

7. Time fixed by annual fair—Fair held 
day after Michaelmas—Michaelmas falling on 
Saturday.|]—-A statute fair being held yearly on the 
day after old Michaclmas, except when old 
Michaelmas falls on a Saturday; & then the 
fair bempe held on the Monday :—Held: a 
hiring from such Monday till old Michaelnas day 
following 1s not a yearly hiring under which a 
settlement can be obtained.—R. v. STANDON 
MASSEY (INHABITANTS) (1809), 10 East, 576; 103 
de. AR. 804. 

8. -~- Specified dates not completing whole 
year—Service for three hundred & sixty-five days— 
Year of service being Leap Year.]|—A hiring on 
Oct. 13, 1807, to serve till Oct. 11, following, & 
service until that day, was held not to confer a 
settlement, although the ycar 1808 was leap year.— 
Rt. ov. WorRMINGHALL (INHABITANTS) (1817), 6 
M. & S. 350; 105 KE. R. 1274. 

9, —-— ——-.}—Where, upon a 
yearly hiring from May 13, the following May 12 
is excluded from the service by a dissolution of 
the contract, no settlement is gained, although the 
service continuc three hundred & sixty-five days, 
by reason of its being leap year. 











PART I. SECT. 2, SUB-SECT. 2. 


b. Municrpal ycar.)---The municipal 


year, under Vict. c. 81, begins ‘ vear »? 


be passed later than Ma 
& shall not take effect 
next thereafter :—Held : 
as used thercin means the 
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When a leap year occurs, a year must be under- 
stood to mean three hundred & sixty-six days 
(LORD TENTERDEN, ©.J.).—R. v. Roxiiy (IN- 
HABITANTS) (1829), 5 Man. & Ry. K. B. 40; 2 
Man, & Ry. M. C. 554, 

10. Leap year—Means three hundred & sixty-six 
gays] R. v. RoxtEy (INHABITANTS), No. 9, 
ante, 

11. Theatrical engagement for number of years-—— 
Payment during theatrical season—Usage of pro- 
fession.|—-By a written contract, pltf. agreed to 
perform at deft.’s theatre, & deft. agreed to engage 
her for three years, & pay her a salary of £5, £6, 
& £7 per week in those years respectively :-—Held : 
parol evidence was admissible to show that, 
according to the uniform usage of the theatrical 
profession, pltf. was to be paid only during the 
theatrical season, 2.c. during the time when the 
theatre was open for performance, in each of those 
years.—GRANT v. MADDOX (1846), 15 M. & W. 
737; 161. J. Mx. 227; 71. T. 0. S. 187; 158 
BR. R. 1048. 


Annotations :—Consd. Myers v. Sarl (1860), 3 EB. & 1s. 306. 
Refd. Simpson v. Margitson (1847), 11 Q. B. 233; Sotilichos 
v. Kemp eae 18 L. J. Ex. 36; Hruner v. Moore, 
{1904] 1 Ch. 305. Mentd. Harmer v. Cornelius (1858), 4 
Jur. N.S. 1110; Abbott v. Bates Gee. 45 L. J. Q. B. 
Hey : Clayton-Greene v. De Courville (1920), 36 T. lL. Tt. 





12. Year in statutes—Three hundred & sixty- 
five days.|—(1) The time to collate within six 
months shall be reckoned half a year or a hundred 
& eight-two days, & not six months of twenty- 
eight days cach; for where a statute speaks of 
years, they shall be taken at three hundred & 
sixty-five days; but where it} mentions months, 
they shall be mtended lunar months of twenty- 
eight days cach. 

(2) There is a great difference in our ordinary 
speech, between the singular number, as a twelve- 
month, includes all the year, according to the 
calendar, but twelve months shall be reckoned 
according to twenty-cight days to each month.— 
CATESBY'S Case (1607), 6 Co. Rep. 61b; 77 
Kh. R. 346; sub nom. PrereRBoROUGH (BP.) v. 
CATESBY, Cro. Jac. 166; sub nom. BAKER & 
Prerernoroven (Br.) v. CATESBY, Yelv. 100; 
sub nom. ANON., Jenk. 282; affg. S.C. sub nom. 
CATESRY v. PETERBOROUGH (BP.) & BAKER, Cro. 
Jac. 141, 

Annotations :—As to (1) Consd. Bruner v. Moore, [1904] 1 Ch. 

305. Refd. Lhorneton ev. Savill (1622), Palm. 306; Corn- 

vallis v. Hood (1665), Cart. 33. As to (2) Refd. Crooke v. 

M“Tavish (1823), 1 Bing. 307. 

Year of office---Re-election of mayor.! 
ELEectTions, Vol. XX., p. 135, No. 1087. 

Bequest of year’s wages.]~-See WILLS. 

Apportionment of directors’ fees—Fixed sum 
“‘ per annum.’’!—See Companies, Vol. IX., pp. 
462, 463, Nos. 2999-3005. 

Annual meeting of company.]—See CoMPANIEsS, 
Vol. IX., 563, p. Nos. 3732, 3733. 

Residence of clergy.|——See ECCLESIASTICAL Law, 
Vol. XIX., pp. 410, 423, 424, Nos. 2451, 2507, 
2598, 2601. ; 

Financia] year—Public revenue.}—Sce Public 


See 


sect. moan ‘‘ calendar year,” & not 
*“Hicence year.’’-—Re GOULDEN & 
OTrawa Corpn, (1897), 28 O. It. 387.— 
CAN. 


1 in the year, 
efore Dec. 25 
the word 


on Jan. 1, & ends on Dee. 31, & is not 
to be reckoned from the day appointed 
for the municipal elections of one year 
to the same day of the next year.— 
MELLISH v. BRANTFORD TOWN COUNCIL 
(1852), 2 0. P. 35.—CAN. 

o. In Pubic School Act, s. 81 (3).] 
~—The above sect. provides that bye- 
laws passed under the said sect. for 
altering, etc., scheol sections, shall not 


J.—VOL. XLII. 


calondar year commencing Jan. 1 & 

ending Dec. 31, & a bye-law altering 

certain school scctions passed on 

Sept. 25, was invalid.— He ASPHODEL 

TOWNSHIP SCHOOL SECTION No. 5 

a ae & Humpuyrizs (1894), 24 
. It. 682.—CAN, 


d. in Liquor License Act, s. 20.}+— 
The words “‘ in any year ”’ in the above 


@. ——.}+—Re HassaRD & TORONTO 
Corrn. (1908), 16 O. L. R. 500; 12 
O. W. R. 50.— CAN. 

f. “This year’?— Means current 
calendar year.}—ReEeves & Co. v. 
oan (Alta.) (1910), 15 W. L. R. 641.— 
CAN. 


. “Current year.”"}--A  truster 
directed his estate to be conveyed to a 
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Sect. 2.—-Year: Sub-sect. 2. 
A., B. & C.] 


Revenue & Consolidated Fund Charges Act, 1854 
(c. 94), 8.2; Interpretation Act, 1889 (c. 63), 8. 22. 

——- Local revenue.}]—See Local Government 
Act, 1888 fc. 41), s. 73. 
Income tax.|—See Taxes Management Act, 
1880 (c. 19), 8. 48. 

Savings Bank year.]—Sce Government Annuities 
Act, 1882 (c. 51), 8. 14. 

School year.]|—See Education Act, 1921 (c. 51), 
s. 170 (7). 


Sect. 3: Sub-scet. 1, 





SEcT. 3.—MONTH. 
SvuB-sEcT. 1.—MUANING oF MONTH. 
A. General Rules. 

13. Prima facie lunar month.]—Where, by deed 
of arbn., dated June 1, the arbitrators were to 
make their award on or before Oct. 1, with power, 
in case they should not agree in making their award 
within the time, to appoint an umpire, & his award 
to be binding, so as it be made within six months 
after the date of his appointment, & the arbitrators 
appointed an umpire within the time allowed to 
them, who made his umpirage within six calendar, 
but not within six lunar months of his appoint- 
ment :—Held: the umpirage was ill-made. 

There is nothing ultra the expression itself 
to explain the meaning of the parties; in which 
respect the case differs from Lang v. Gale, No. 60, 
post, & therefore the six months must. be taken as 
lunar (per CurR.).—-Re SWINFORD (1817), 6 M. & S. 





226; 105 BK. R. 1227. 
14. -|—WEBB v. FAIRMANER, No. 232, post. 
15. -}—In common law, the word ‘‘ month ” 





means four weeks, but in the ecclesiastical cts., 
it means calendar month (KNIGHT BRUCE, V.-C.).— 
BLuck v. RacKHAM (1846), as reported in 5 Moo. 
P.C.C. 305; 13 K. R. 508. 

Annotation :—Refd. Bruner », Moore, [1904] 1 Ch. 305. 

16. .|— Month” in all contracts, except 
there is some evidence to show that “ calendar 
month ” is meant. means “ lunar’? month, except 
in inercantile transactions in the city of London, 
where “month” means ‘ calendar month.” 
Therefore, where an artist agreed to engrave a 
copy of a picture in twenty-one months from the 
date of its receipt by him, having it in his possession 
at intervals as might be agreed upon for fourteen 
months for that purpose :—Held: ‘‘ months ”’ 
in this contract meant “ lunar months,’’ in the 
absence of evidence to the contrary, & such a 
work was not a mercantile transaction to bring it 
within the custom in the City of London, to con- 
strue the word ‘‘ month” to mean ‘ calendar 
month” in mercantile transactions.— TURNER v. 
Bartow (1863), 3 F. & F. 046, N. P. 

Annotation :-—Refd. Bruner v. Moore, [1904] 1 Ch. 305. 


17. -|—In every contract, not being a con- 
tract relating to a mercantile transaction in the 
City of London, the word “ month” primd facie 
means lunar month, but the context or the sur- 
rounding circumstances may show that the word 
was not uscd to denote a lunar month, & it may 
then be construed as meaning a calendar month.— 











beneficiary at a period of one year 
after the curront year in which the 
truster should die, & appointed the 
rents of the said two years to be applied 
in a particular manner :—Held: the 
words ‘‘ current year ’* meant the year 
from Jan. 1, to Dee. 33], & not the 


agricultural year, with reference to h. Calendar 


which the ronts were paid.—WILLIAM- 
SON v. Hay (1855), i: 
Sess.) 960; 27 Sc. Jur. 488.—SCOT. 


PART I. SECT. 3, SUB~SECT. 1.—A. 


month.}] -—~ The wo 
‘month ” means by 


TIME. 


HELSHAM-JONES v. HENNEN & Co. (1914), 81 
L. J. Ch. 569; 112 L. T. 281; [1915] H. B. R. 167. 

18. .}—‘‘ Month ” in law is, primd facie, a 
lunar month or twenty-eight days, unless otherwise 
expressed. But, in mtge. transactions, a month 
means a calendar month. 

By a mtge. dated Mar. 9, 1917, defts., as mtgors., 
conveyed certain lands in Cornwall containing about 
500 acres, with the mines & minerals thereunder, to 
pltf. as mtgee. to secure £5,000 & interest at 6 per 
cent. The mtge. contained a provision that if 
interest were paid on every half-yearly day on which 
it was payable until Mar. 9, 1923, or within “‘ twenty- 
eight days ’’ after each such day, the mtgee. would 
not call it in, ‘‘ provided also that in case a co, 
shall be formed with limited liability within six 
months of the declaration of peace, & which co. 
shall acquire the said premises,” then the mtgec. 
would accept first mtge. debentures of the said co. 
for the £5,000 to be in full satisfaction & discharge 
of the principal moneys secured by the mtge. No 
interest on the mtge. had been paid since Mar. 
1922. Within six calendar months of the Declara- 
tion of Peace, but some days after the expiration 
of six lunar months, a co. with limited liability 
was formed by defts. with a memorandum & 
articles duly registered & a capital of £10,000, 
divided into 100,000 shares of 2s. cach, & defts. 
agreed to sell to the new co. the premises com- 
prised in the mtge. of Mar. 9, 1917. Some three 
& a half years before the formation of this co. the 
remises & mines comprised in the mtge. had 
been entirely abandoned, certain of the plant & 
machinery sold, & the shafts filled up. Only 
£10 128. of the capital of the co. had been paid up, 
& there was no ostensible business to be carried on. 
Pitf. claimed judgment for £5,000 an account, &, 
in default of payment foreclosure. The defence 
was that there had been a compliance with the 
proviso in both respects :—Held: the transaction 
being one of mtge. was excepted from the rule at 
common law that ‘“ month” primd facie meant 
lunar month, & further, apart from its being an 
exception to the rule, there was sufficient context 
in the mtge deed to show that the six months 
referred to in the proviso for redemption meant 
six calendar months.—ScCHILLER v, PETERSEN & 
Co., [1924] 1 Ch. 394; 93 L. J. Ch. 8863 13801. 7. 
810; 40 T. L. R. 268; 68 Sol, Jo. 340, CL. A. 
Annotation :—Refd. Phipps v. Rogers, (1924) 2K. 1. 45, 


19. ——.]—Puirrs (P.) & Co. v. Roarrs, No. 
43, post. 
Meaning in particular transactions.|—Sec 
Sub-sect. 1, C., post. 

20. Intention of parties to be considered.]|— 
LANG v. GALE, No. 60, post. 

. -]|—The meaning of the word “ month” 
must depend on the intention of the parties (per 
CuR.).—-COCKELL v. GRAY (1822), 3 Brod. & Bing. 
186 ; 6 Moore, C. P. 483; 129 BF. R. 1254. 

22. Admission of secondary meaning — Sur- 
rounding circumstances.|—BRUNER v. Moore, No. 
31, poat. 




















23. .}—HELSHAM-JONES v. HENNEN 
& Co., No. 17, ante. 

24. .}—EniITH ENGINEERING Co., LD. 
v. SANFORD RILEY STOKER Co. & Bapncock & 
WiLcox, Lrp., No. 57, post. 








land, a calendar not a lunar month.— 
SMITH ¥. ROBERTSON (1826), 4 Sh. (Ct. 
of Sess.) 442; 1 Fac. Coll. 3563.—SCOT. 

k. .J}— The prosumption of 
law is that when a month is spokon 
of a calendar month is meant.— 
IsMAIL v. RICHARDS (1010), 20 O, T. R. 
529.—S. AF. 


7 Dunl. (Ct. of 





rd 
a law of Scot- 
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25. ——.]—-Puipes (P.) & Co. v. RogErs, 
No. 43, post. 
26. Question for judge.) — (1) 





‘Months’? denote at law lunar months, unless 
there is admissible evidence for an intention in 
the parties using the word to denote calendar 
months. 

(2) It is a question for the judge whether the 
context or the surrounding circumstances at the 
time the instrument was made show that calendar 
months were intended ; but evidence that by the 
usage of a particular trade, business, or place, 
calendar months were intended, is for the jury. 

(3) In an action by an auctioneer on a contract 
for payment of commission upon the sale of an 
estate, if the sale should be within two months 
after an auction :—VHeld: evidence of the conduct 
of the parties to the contract would not alone 
withdraw the construction of the word ‘‘ months ’”’ 
from the judge; but evidence of the word 
“months ’”’ meaning in the trade of auctioncers 
calendar months, was to be left to the jury.—- 
SIMPSON v. MARGITSON (1847), 11 Q. B. 28; 17 
L. J. Q. B. 81; 12 Jur. 155; 116 BE. R. 383. 


Annotations :—As to (1) Refd. Marsh v. Higgins (1850), 9 
Cc. B. 551; Hutton vw. Brown (1881), 45 L. T. 343. As 
to (2) Refd. Bruner v. Moore, [1904] 1 Ch. 305; Schiller 
v. Petersen (1924), 130 L. T. 810. Generally, Mentd. 
Yangteze Insce. Assocn. v. Indemnity Mutual Marine 
Assce., (1908) 2 K. B. 504. 


27. Conduct making one construction in- 
equitable.]-—BRUNER v. MooRn, No. 31, poat. 





28. -——- Belfef or subsequent conduct of parties.) 
—BnRuNER v. Moore, No. 31, post. 
29. —---- Terms of contract.]|—HELSHAM-JONES 


v. HENNEN & Co., No. 17, ante. 

30. Distinctlon between ‘‘a twelvemonth ”’ 
‘*twelve months.’’|--- CATESBY’S CASE, No. 
ante. 


& 
12, 


B. Effect of Custom and Usage. 


31. General rule.|—In legal documents the 
primary meaning of month is lunar month. There 
is no general exception making it mean calendar 
monthin commercial documents. It canonly bear 
that meaning in cases wherc, according to the 
ordinary rules of construction of documents, a 
secondary meaning can be admitted. The belief 
or subsequent conduct of the parties cannot 
affect the construction, but an agreement to extend 
the time may be inferred from conduct which would 
make it inequitable to insist on the limit to lunar 
months. 

In the construction of a document the mcaning 
of “month ” is lunar month except where a con- 
trary custom of a trade or place be proved or a 
contrary intention appears either from the docu- 
iment to be construcd or from surrounding con- 
temporaneous circumstances.— BRUNER v, MOORF, 
[1904] 1 Ch. 305; 73 L. J. Ch. 377; 89 L. T. 738 ; 
52 W. RR. 295; 20 7T. L. K. 125; 48 Sol. Jo. 181. 


Annotations :-—Consd. Schiller v. Petersen, [1924] 1 Ch. 394. 
Refd. Morrell v. Studd & Millington, [1913] 2 Ch. 648 ; 
Erith Engineering Co. v. Sanford Riley Stoker Co. & 
Babcock Wilcox (1920), 37_R. P. C. 217; DPhipps v. 
Rogers, [1925] 1 K. B. 14. Mentd. Hartley v. Hymans, 
[1920] 3 K. B. 475. 


PART I. SECT. 3, SUB-SECT. 1.—C. 


414. Commercial matters.J}—By the 
arts. of assocn. of a co., Cos. Act, 1863, AUS. 
Sched. 1, Table A, was excluded, but 41 i. 
many of tho reguiations were nearly 
eo-incident with those contuined in 
Table A. By the arts. a clear month’s 
notice of a call was necessary. The 
word “ month ’’ was used in_ other 
articles :—Held : considering the cir- 
cumstances, the word ‘ month ” with 
regard to the validity of a call, must be 
taken to mcan a calendar month in 








41 iv. 


. ance with Acts Shortening Act, 
re 11.—BROADWATER TIN MINING 
Co. v. OLIVER (1874), 4 Q. S.C. R. 91.-— 


.}—* Month pe om a docu- 
t between parties :-— 
nck oeyndar month.—-WALLACE v, 
SCHMIDT (1883), 17 8. A. L. 

AUS. 


41 iii. ———.}-Re 
(1901), 27 V. TR 
.;-A policy of insurance 
is a mercantile instrument: therefore 


484.—AUS. 
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32. Whether lunar or calendar—Stock Exchange.] 
—In contracts for stock the computation must be 
by lunar months.—JOcELYN v. TLAWKINS (1721), 1 
Stra. 446; 93 BH. Rh. 626. 

33. -]|—Change-alley computation is 
to be taken by calendar months.—TITUs v. PRESTON 
(LaDy) (1725), 1 Stra. 652; 93 EF. R. 760. 

84. Freighting of ship by month.]|—-Where 
a ship is freighted by a month, the months are 
calendar not lunar ones.—JOLLY v. YOUNG (1794), 
1 Esp. 185; 170 BE. KR. 323. 

Annotations :—Refd. Siupson v. Margitson (1847), 11 Q. B. 

23; Bruner v. Moore, (1904) 1 Ch. 305. 

35. —— City of London.]|—-TURNER v. BARLOW, 
No. 16, ante. 

6. —~—-.]|—TTELSHAM-JONES v. HENNEN & 
Co., No. 17, ante. 

37. Notice to domestic servant.]|—PHipps 
(P.) & Co. v. Roars, No. 43, post. 

88. Question for the jury.|—Srmpson v. MAnaIt- 
80ON, No. 26, ante. 


AND DIvISIONS OF TIME. 

















C. Particular Instances. 
See Interpretation Act, 1889 (c. 62), 8.8; Law 
of Property Act, 1925 (c. 20), 8. 61, R.S. C. Ord. 61, 
r.1 


39. Auctioneers.]——Simpson v. Maraitson, No. 
26, ante. 

40. Charter regulating election of mayor.J]— 
If a charter appoint the election of the mayor to be 
the next day after a month from the prescriptive 
day it means a lunar month after such day.— 
Ri. v. MORGAN (1740), 7 Mod. Rep. 322; 87 1. R. 
1267. 

Charterparty.]—See SuiprtnG, Vol. XLI., p. 357, 
No. 2060-2061. 

41. Commercial matters.|—-In legal matters ‘“‘ a 
month ’”’ means a lunar month ; but in commercial 
matters ‘‘a month’ always means a calendar 
month.—HART v. MIDDLETON (1845), 2 Car. & Kir. 
O50. 

Annotation :—Refd. Phipps v. Rogers, [1924] 2 K. B. 45. 
42. .|—BRUNER v. Moore, No. 31, ante. 
43. .}—-A written agrecment of tenancy of 

a public-house contained the clause: ‘ Hither 

party shall be at liberty to determine the tenancy 

hereby created upon giving to the other three 
months’ previous notice in writing of his or their 
intention so to do expiring on any one of the days 
appointed as special transfer sessions by the justices 
of the district in which the said premises are 
situate.’ On Oct. 12, 1923, the landlords served 
on the tenant a notice to quit in these terms: 

‘“ We hereby give you notice to quit & deliver up 

to us ... on the earliest day your tenancy can 

legally be terminated by valid notice to quit 
given to you by us at the date of the service hereof 
all that,’’ etc., naming the demised premises. 

The justices of the district at the annual general 
meeting in Feb. 1923, had fixed Jan. 8, 1924, as 
a date of special transfer sessions. At the annual 
general meeting in Feb. 1924, Apr. 8, 1924, was 
fixed for special transfer sessions. If the words 
“three months ’”’ in the tenancy agreement meant 
lunar months, the earliest day on thich the tenancy 








the torms ‘‘ months ” used therein, 
limiting the time for bringing an action 
for a loss, Means calendar months.— 
POMARES v. PROVINCIAL INSURANCE 
Co. (1873), N. B. Dig. 482.—CAN. 


41 v. ---"* Month ” in an insur- 
ance policy in the form here in question, 
with proviaions for payment of semi- 
annual premiums on named days of 
specific calendar months, 
calendar month. — MANUFACTURERS 
LIFE INSURANCE Co, v. GORDON (1892), 
20 A. R. 309.—CAN. 


: lunar 





GERHARD (No. 2) means a 


0002 
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Sect. 8.—Month: Sub-sect. 1, C.; sub-sect. 2.) 


could be terminated by a valid notice to quit 
given on Oct. 12, 1923, would be the earlicr day 
fixed for the special transfer sessions—namely 
Jan. 8, 1924; but if the words ‘“‘ three months ”’ 
meant three calendar months, Apr. 8, 1924, would 
be the earliest day. The landlords, notwith- 
standing that they had supplied the tenant with 
liquors after Jan. 8 in the belief that he was entitled 
to three calendar months’ notice to quit, brought 
an action for possession of the premises, alleging 
that the tenancy had been detcrmined by a valid 
notice to quit expiring on Jan. 8 :—Held: the 
expression ‘‘ three months ”’ in the tenancy agree- 
ment meant three lunar months. 

As to the meaning of ‘‘ month.” There is no 
doubt of the common law rule that primd facie 
month means lunar month. It is stated in 
Coke & Blackstone ; a large number of authorities 
for it are referred to in Norton on Deeds. A 
recent instance of its application 1s found in the 
judgment of FARWELL, J., in Bruner v. Moore, 
No. 31, ante. There are statutory exceptions, 
exceptions in the case of ecclesiastical documents, 
exceptions by custom mercantile, or otherwise. as 
in the case of notice to domestic servants. The 
relation of landlord & tenant has never been held 
to come within these exceptions. There may be 
an exception if the context or the surrounding 
circumstances at the time of making the contract 
show a contrary intention (ScRuTToN, J.,.J.).-— 
Purpres (P.) & Co. v. RoGERs, [1925] 1 WK. BB. 14; 
93 L. J. K. B. 1009; 1382 L. T. 240; 805.P.1; 
40 T. L. R. 8493; 69 Sol. Jo. 841, C. A. 

44, Contract of marriage—-Condition as to truth 
of issue —- Within twelve months.) — YELPE 1. 
LAWRENCE (1674), 3 Keb. 849, 355 5 84 I. dt. 759, 
763. 

45. Covenants to pay money.'—On a covenant 
to pay such a sum of money ‘ within one month 
next following ’”’ the month shall be reckoned a 
lunar month of twenty-aight days, & not a calendar 
month.—BARKSDALE v. MorGAn (1693), 4 Mod. 
Rep. 185; 87 E.R. 338. 

46. .|~-NICUOLS v. SWORDPAINTER (1782), 
2 Barn. K. B. 163; 04 E.R. 123. 

47. .|— Semble: on a covenant to pay 
moncy at the end of six months, it will be under- 
stood to mean calendar, not lunar, months. -— 
DYKE v. SWEETING (1745), Willes, 585; 125 H.R. 
1333. 

Annotations :—Distd. Simpson v. Margitson (1817), 11 Q. B. 
23. Consd. Schiller v. Petersen, [1924] 1 Ch. 34. 
Decrees & Orders.|——See Rh. 8S. C., Ord. 64, r. 1. 

County Court Order.]|—Sce CoUNTY Courts, 

Vol. XIII., p. 510, No. 598. 

48. Ecclesiastical matters.]-—CATisBY’s Casn, 
No. 12, ante. 

‘ -|—The word months in Acts of Parlia- 
ment means lunar, except in the case of T'empus 


62 iv. 




















524. Legal documents.J—The month 
required by 2 Geo. 2, c. 23, for the 
delivery of an attorney’s bill before the 
issuing of process, is a lunar & not a 
calondar month, & the day of the 
service of the bill is ineluded.— 
BERRY 1, ANDRUKS (1835), 3 O. &. 


-]}—The six months for 
redemption given to the tenant, after 
the eaccution of the habere by 4 Geo. 1, 
c. 5, are calendar months: construing 
that btatute by 11 Anne., c. 2, tn pare 
matema.—DEVEREUX 2. 
(1784), Wallis by Lyne 338.—I1R. 


TIME. 


Semestre with regard to lapse of livings, & the other 

instance of the six months allowed in respect to 

prohibitions.—FRanco v. ALVARES (1746), 3 Atk, 

3423 26 B. R. 998, L. C. 

Annotations :—Consd. Schiller v. Petersen, [1924] 1 Ch. 394, 
Mentd. Tollner v. Marriott (1830), 4 Sim. 19; Me Hartley, 
Stedman v. Dunster (1887), 34 Ch. D. 742. 











50. .|—BLUCK v. RACKHAM, No. 15, ante. 
51. .|—Putppes (P.) & Co. v. Roasers, No. 
43, ante. 


Hire of chattels.|—See BAtLmMent, Vol. III., 
p. 92, No. 240. 

52. Legal documents.|—Harr v. 
No. 4], ante. 

53. .|—BRUNER v. Moore, No. 3], ante. 

54. Mortgage.]|—When a decree of foreclosure is 
made the time for redeeming must be computed 
according to calendar months & not according to 
lunar ones.—ANON. (1740), Barn. Ch. 324; 2 
Eq. Cas. Abr. 605 ; 27 E. R. 664, L. C. 

Annotation ;—Consd. Schiller «. Petersen, [1924] 1 Ch. 394, 

55. .| -SCHILLER v. PETERSEN & Co., No. 
18, ante. 

56. Notice — Determination of agency.] — By 
a contract dated May 8, 1905, defts. agreed with 
a partnership firm that the firm should become 
deft.’s agents in a qualified sense, & that the 
benefit of the contract might be assigned by the 
firm to a limited co. to be formed to carry on the 
business of the firm on the memorandum & arts. 
of assocn. of the proposed co. being approved by 
defts. It was also by the contract agreed (inter 
alia) that the agreement thereby constituted 
between the parties should continue until Dee. 31, 
1911, & should continue thereafter subject to 
determination by twelve months’ previous notice 
in wriling by cither side. On Nov. 2, 1910, defts. 
gave to the partnership firm written notiee to 
determine the contract of agency on Dec. 31, 1911, 
which notice the firm refused to accept. By a 
second contract dated Dec. 5, 1910, & made 
between the firm, except one of the partners, who 
had previously died, & defts., & supplemental to 
the first contract, defts. agreed for a further period 
of seven years from the termination of the first 
contract to supply the firm with pianos on certain 
terms, & the parties agreed that the rights & 
liabilities under both contracts might. be transferred 
by the firm to a limited co. formed to carry on the 
firm’s business, & stated that they were at the tine 
of its execution unable to agree as to the date upon 
which the first contract determined, & that each 
of them reserved the right to have such date 
ascertained in the usual way, & the contract was 
entered into without prejudice. The first contract 
was not otherwise varied. On Jan. 24, 1911, the firm 
was formed into a limited co., pltfs. in the action, 
& by an agreement of Jan. 28, 1911, made between 
the members of the partnership firm & pltfs., the 
members agreed to sell to pltfs. (inter alia) the full 
benefit of both contracts. By arrangement 


2 Sch. & Lef. 521.—IR. 

52 vii. -J—TULLOCH vv. WEL- 
LINGTON HARBOUR Board (1903), 23 
N. Z. L. R. 20,—N.Z. 

52 viii. -~J—The word “ month 
in any contract or legal instrument 
meaning lunar month.—LIppL4 v. 


MIDDLETON, 








BRADSIREET 


645,.—CAN. 

52 hi. ---The six months after 
the service of the bill within whicb an 
order pro confesso may he obtained 
ec p., are six calendar months.-— 
BOULTON v. MCNAUGHTON (1863), 1 
Ch. Ch. 216.— CAN, 


52 lil, ——.}—J}te PorTAGE [La 
PRAIRIE MUNICIPALITY, SHAW v. PORT- 
AGE LA PRAIRIE MUNICIPALITY (19190), 
20 Man. 1... 769; 15 W. J. R. 718.— 





52 v. ——--——.]—The six months given 
to tenants to redeem under Statutes 
of Ejectment for non-payment of rent, 
are calendar months; & the day on 
which the habere is executed, is not. to be 
included in the calculation —DowLinG 
v. FOXALL (1809), 1 Ball & B. 193.— IR. 


52 vi -.}-—-The nine months 
allowed by the stat. 8, Geo. 1, c. 2, 8. 4, 
to a mtgee. of an evicted lease to 
redeem, are calendar months,—BHip- 
DULPH v. ST. JOHN & KERFFE (1805), 


ROLLESTON, (1919) N. Z. Tu. R. 408.-— 
N.Z, 


1, A4cis of Parllament.}—13 & 14 
Vict. c. 21, 9. 4. Is retrospective & the 
word ‘month ” is therefore to bo 
deemed & taken to mean a calendar 
month in all Acts of Parliament of 
whatover date, unless words be added 
showing lunar inonth to be intended.— 
FARQUHARSON v. WHYTE (1886), 18 
R. (Ct. of Sos.) (J.) 29; 23 Sc. L. HR. 
360.—SOCOT, 


Part I.—TuHr CALENDAR AND DIvisions or TIME. 


between the parties an originating summons was 
taken out for the purpose of obtaining the decision 
of the ct. as to the validity of the notice given by 
defts. & on the construction in the first contract 
of the notice clause :—Held: ‘‘ months’? tneant 
calendar months.—Re AN INDENTURE, ETC., 
MARSHALL (SIR HERBERT) & Sons, Lip. v. BRINS- 
MEAD (JOHN) & Sons, Lrp. (1912), 1006 L. T’. 460. 
Annotation :—Mentd. fe Lancashire & Yorkshire Bank’s 


Lease, Davis v. Lancashire & Yorkshire Bank, {1$14] 
1 Ch. 522. 


57. Determination of right to use patent.|— 
On Oct. 9, 1914, a full, sole & exclusive licence 
was granted under a patent during the term & 
any extended term thereof subject to the follow- 
ing provision for revocation: ‘‘ Hach party to 
this agreement shall be at liberty upon giving 
notice 1n writing before June 30, 1917, to the other 
party to determine these presents upon Dec. 31, 
1917, & these presents shall thereupon cease & 
determine. Hither party shall further be entitled 
at any time after the said June 30, L917, to deter- 
tine these presents upon giving six months’ 
notice in writing of its intention so to do.’’ The 
licencors by letter dated Dec. 24, 1919, posted 
in the United States, purported to give notice to 
determine the licence. This letter was received 
by the lhcencees on Jan. 6, 1920. The lheencees 
brought an action for a declaration (inter alia) 
that this purported notice of determination of the 
licence was wholly void & inoperative & that the 
licence had not been determined thereby or at 
all & 1emained binding on first-named defts. 
Upon delivery of the statement of claim & before 
delivery of the defences defts. obtamed an order 
under Rt. S. C., Ord. 34, r. 2, to the effect that the 
question of law whether the said licence was 
determined by the said letter A, if s0, on what date, 
should be set down to be argued before the ct. & 
that all other proceedings in the action should be 
stayed until after the determination of such 
question. When the case came on for argument 
the points argued were, first, whether the words 
“six months ”’ in the clause of the licence quoted 
above meant lunar months or calendar months, «, 
secondly, whether, on the construction of the 
letter, it was a notice to determine the licence on 
July 1, 1920 :—Held: having regard to the con- 
text ‘‘ six months’? meant six calendar months 
& the letter was a notice to determine the licence 
on July 1, 1920, & was not a good notice. 
ERITH ENGINEERING Co., Litp. v. SANFORD RILEY 
STOKER Co. & BasBcock & WiLcox, Lrp. (1920), 
37 Rt. P.O. 217, C. A. 

Annotation :—Reld. Schiller v. Petersen, [1924] 1 Ch. 394. 

58. Notice to quit.|}—Puurrs (P.) & Co. v. 
Rocurs, No. 48, ante. 
|—See LANDLORD & TENANT, Vol. 
XAXXI., pp. 437, 438, 448, Nos. 5832, 5833, 5947. 

Pleading.]--See Rt. S. C., Ord. G4. 

59. Sale of goods.|—WeEBB v. FainMANER, No 
232, post. 

60. Sale of land.]—-The word month may mean 
lunar or calendar month, according to the intention 
of the contracting parties: therefore where upon 
a sale of land on Jan. 24, it was agreed by the 
conditions of sale that an abstract of the title should 
be delivered to the purchaser within a fortnight 
from the date thereof, to be returned by him at the 
end of two months from the said date, & that a 
draft of the conveyance should be delivered within 
three months from the said date, to be re-delivered 
within four months from said date, & the purchase 
to be completed on June 24 making a period of 
precisely five calendar months from the date of 

he sale & conditions, the word months was held 
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to mean calendar & not lunar months, by reference 

to the whole period fixed for the completion of 

the contract.— LANG v. GALE (1813),1 M. & S. 111; 

105 K. R. 42. 

Annotations .—Distd. Fe Swinford & Horn (1817), 6M. & 8. 
226. Consd. Cockell v. Gray (1822), 6 Moore, C. P. 483 ; 
Intuith Engineering Co. v. Sanford Riley Stoker Co. & 
Babcock & Wilcox (1920), 37 Rt. Pp. C. 217. Refd. Simpson 
v. Margitson (1847), 11 Q. LB. 23; Bruner v. Moore, [1904] 
1 Ch. 305; Helsham-Jones v. Hennen (1911), 84 L. J. Ch. 
569; Schiller v Petersen, [1924] 1 Ch. 394. 

61. ——.!——-Where parties contract that the 
purchase of lands shall be completed within so 
many months, calendar & not lunar months are 
intended.—IIIPwELL v. Kniaut (1835), 1 Y. & 
C. Ex. 401; 41. J. Ex. Eq. 62; 160 E. R. 163. 
Annotation :—Distd. Shnpson v. Margitson (1847), 11 Q. B. 


62. - --.|—-A. wrote to B. offering to buy land 
of BK. at a certain price, specifying the date for 
completion, & that the purchase-money should 
be paid as to a part down & as to the residue 
within two years, ‘‘ & to be secured to your satis- 
faction.”” The offer further stated that for the 
space of a month B. was to be at liberty to accept 
the offer, & if not accepted conditionally or other- 
wise within that time the offer was to be considered 
as withdrawn. The offer was dated Sept., but 
omitted the day :-——Zeld: 1m an action for specific 
performance, ‘‘ month’? meant “ lunar month ” 
& that the offer ran from the day on which the 
offer was in fact made.—Morrent, t Stupp & 
MuaInGron, [1913] 2 Ch. 648; 83 L. J. Ch. 114; 
109 1. T. 628 
aly :—Mentd. Hartley v. Hymans, (1920) 3 K. B. 

ov. 
63. -——~ Auctioneer’s commission reduced if no 
sale within two months.|—SIMpson v. MARGITSON, 
No. 26, ante. 

Statutes.] 
8. 3. 

Tenancy for months.}] — See LANDLORD & 
TENANT, Vol. XXXL, p. 65, No. 2123. 

64. Testamentary provisions— Payment of 
legacy.|--SLANING’S CAsE (1596), Poph. 102; 79 
E.R. 1212. 

65. ---— Condition as to residence.]-—WALCoT v. 
Borrinnp, No. 70, post. 





See Interpretation Act, 1889 (c. 62), 


Sub-s“ecr. 2.- -COMPUTATION OF CALENDAR 
MONTH. 

66. From day on which computation commences 
—To day of corresponding number ‘‘in ensuing 
month.’’}—The proper mode of computing a 
calendar month, where the computation com- 
meuces in the course of a month, is, to reckon 
from the day on which such computation com- 
mences to the day of the corresponding number in 
the next ensuing month. Where, therefore, notice 
of action was required to be given, under Limita- 
tions of Actions & Costs Act, 1842 (c. 97), s. 4, 
‘one calendar month at least ’’ before the action 
was commenced, & the notice having been given 
on Apr. 28, the writ was issued on May 29, it was 
held that the notice was sufficient.—FREEMAN v. 
Reap (1863), 4 B. & S. 174; 2 New Rep. 320; 
321. J.M.C0. 226; 81. T.458; 10 Jur. N.S. 149 ; 
11 W. R. 802; 122 E.R. 425. 

Annotations :-—Refd. Quartermaine v. Selby (1889), 5 T. L. R. 

223. Mentd. Dawson v. Willoughby (1864), 5 B. & S. 


920; KR. v. Rollett (1874), L. RK. 10 Q. B. 469; Heath v. 
Weaverham Overseers, [1894] 2 Q. B, 108: R. v. Berger, 


{1894] 1 Q. B. 823; Ferrand v. Bingley U. C., [1903] 2 
K. B. 445. 
67. To day before corresponding number 





in ensuing month—Effect of no corresponding 
numerical day.]|—A person sentenced to imprison- 
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Sect. 3.—Month: Sub-sect. 2. 
sects. 1 & 2.] 


ment for the space of one calendar month is entitled 
to be discharged on the day in the succeeding month 
immediately preceding the day corresponding to 
that from which his sentence takes effect. On 
Oct. 31 pltf. was sentenced to be imprisoned 
for one offence for one calendar month, & for a 
second offence for a period of fourteen days, com- 
mencing after the expiration of the calendar month. 
Pursuant to his sentence he was detained in cus- 
tody until Dec. 14:—Held: the detention was 
lawful, for as the calendar month did not expire 
until Nov. 30, he was not entitled to be discharged 
from the second term of imprisonment, until the 
full period of fourteen days’ computed from Dec. 1 
had expired.—Micortr v. CoLvi.L (1879), 4 
C. P. D. 233; 48 L. J. M. C. 190; 40 L. T. 747; 
43 J. P. 620; 27 W. R. 744; 14 Cox, C. C. 305, 
O. A.3; affg. S. C. sub nom. Niaorri v. COLVILLE, 
40 L. T. 622. 


Annotations :—~Consd. Henderson ». Preston (1888), 59 L. T. 
334. Refd. Quartermaine v. Selby (1889), 5 T. L. R. 223. 


coebutaton of time generally.|—Sce Part TII., 
post. 


Sects. 4 & 5: Sub- 


Sect. 4.—WEEK. 

68. Sunday to Sunday.|-—If it had been from 
Sunday to Sunday it would have been within the 
time, being within one of those weeks which are 
the ordinary measure of time (Woop, V.-C.).— 
BAZALGETTE v. LOWE (1855), 38 Iq. Rep. 491; 24 
Li. J. Ch. 368 ; 3 W. R. 356 ; on appeal, 24 L. J. Ch. 
416; 25 L. T. O. 8S. 75; 3 W. R. 390, L. JJ. 

For purpose of Shops Act.|---See Shops Act, 1912 
(c. 3), 8. 19 (1). 

Week’s notice.]—-See LANDLORD & TENANT, Vol. 
XXXI., p. 438, Nos. 5840, 5841. 


SECT. 5.— DAY. 
SUB-SECT. 1.—-MEANING OF Day. 

69. Day of conviction—May comprise several 
natural days.!--The Commission day of the 
assizes was the 19th. <A prisoner in custody on 
a charge of felony assigned his goods to pltf. 
bond fide, & for value, on the 20th. He was tried 
& found guilty on the 24th. The record of his con- 
viction, upon which no adjournments were 
entered, stated that he was convicted at the assizes 
held on the 19th :—Held: pltf. did not contradict 
the record by showing that the assignor was not, 
in fact, convicted till the 24th, for that the 19th, 
as used in the record, was a legal phrase for a period 
which might comprehend several natural days, & 
the ct. would take notice of a fraction of that period 
for the purpose of supporting the assignment.— 
WHITAKER v. WISBEY (1852), 12 C. B. 44; 21 
dau J.C. P.116; 19 L. T. 0.8. 156; 163. P. 344; 
16 Jur. 411; 6 Cox, C.C. 109; 138 BH. R. 817. 


Annotations :-—Refd. Preston v. Peeke (1853), 31 L. T. O. S. 
Rh. vw. Roberts (1873), L. R. 9 Q. B. 77, 


TIME. 


70. Residence required for number of days— 
Whether residence for part of day sufficient— 
During period.}|—Under directions in a will that the 
cestuis que trust should reside or keep up a suitable 
establishment at D., so as to keep it clean, neat, 
& well aired, & that the tenant in possession, who 
should be of full age, should reside at LD. for the 
period of six months in each year, from Jan. 1 
in one year to Jan. 1 in the next year, or in default 
should suffer a forfeiture; & that if he were a 
Member of Parliament, residence at D. for at least 
three months, including occasional residence during 
Parliament, & keeping up a suitable establishment, 
should be equivalent to the residence for six months 
in the year, before required :—Held : (1) a personal 
presence at D. was required for a period amounting 
in the aggregate to six lunar months in the year, 
subject to the proviso as to the tenant in possession 
being a Member of Parliament; (2) residence 
during any part of a day was sufficient to constitute 
residence for the day, & it was not essential that 
the residence should be for a consecutive period.— 
Watcot v. BorrreLp (1854), Kay, 534; 2 Kq. 
Rep. 758; 23 I. T. O. S. 127; 18 Jur. 570; 2 
W. R. 393; 69 E.R. 226. 


Annotations :—A8 to (1) Consd. Re Wright, Mott v. Issott, 
{1907} 1 Ch. 231. Apld. Re Viviun, Vivian v. Swansca 
(1920), 36 T. L. R. 222. 


71. At commencement.! — Two 
persons domiciled in England arrived in Scotland 
about 4 a.m. of July 1, 1870, remained there until 
July 21, & between 11 & 12 a.m. of that day con- 
tracted a marriage by declaration before a 
registrar :-—Held: they had not lived in Scotland 
for twenty-one days next proceeding the marriage, 
& therefore it was invalid.—LAWFORD v. DAVIES 
(1878),4P.D. 61; 47 LJ. PP. 38; 89. 7. 111; 
26 W. R. 424. 


Annotations :---Retd. Bonaparte v. Bonaparte, [1892] P. 
vee oo GQ. v. G. (falsely called KEK.) (1908), 25 


72. ‘* Before evening ’’—-Any time before sunset.] 
—The directors of a co. having passed a resolution 
forfeiting shares, pursuant to the arts. of assocn., 
gave notice that if payment of arrears of calls were 
made before the evening of May 10, 1871, they 
would consent to restore the shares so forfeited. 
A cheque was handed to the company on May 10 ; 
the person who brought it was directed to pay it 
into the co.’s bankers, & was furnished with an 
authority to them to receive it; he arrived a 
few minutes after banking hours, but it was duly 
paid in the next day:—Held: the evening of 
May 10 meant any time before sunset, & not the 
end of the usual banking hours.-—-He QUE- 
BRADA Co., Lrp., CLARKE’S CASE (1873),42 L. J. Ch. 
277; sub nom. Ke New QUEBRADA Co., LTnD., 
CLARKE’S CASE, 27 L. T. 843; 21 W. HR. 429. 

78. Dally——Whether Sundays included.|— By 
the South Metropohtan Gas Co.’s special Acts of 
1869, & 1876 provision was made for the public 
testing of the quality of the gas supplied by them 
to their customers. The mode of testing & the 
situation & number of the testing places, which 








PART I. SECT. 4. 

m. Factories & Shops Act, 1896, 
& 21—Meanng of employing for se 
many hours “in any one week ’— 
“ Worling weck.”’ }—The word “ week ”’ 
in the above sect. in eases where 
einployee’s are engaged by the weck, 
means from pay day to pay dauy— 
that is, a week of work—& does not 
mean the period from Sunday to 
Saturday.—Risuor v. Hoover, [1905] 
V. L, lt. 220.—AUS., 

n. Includes Sundays & holidays.| 
—Ite ARMOUR & ONONDAGA TOWNSHIP 
(1907), 9 O. W. R. 833: 14 0. L. R. 


606.—CAN. 

o. ——-.}--Re DuncaN & MIDLAND 
CoRPN. (1908), 16 O. L. BR. 132; 11 
O. W. RR. 2424.—CAN, 

p. Publication of bye-law— Three 
successive weeks.” |~~The publication of 
a@ proposed bye-law in a newspaper 
“oach week for three successive 
weeks,” as required by Consolidated 
Municipal Act, 1903, moans a publica- 
tion once in each of three successive 
periods of seven days, beginning on 
the first day of actual publication.— 
de Rrokgey & MARLBOROUGH TOWNSHIP 
Corpvn, (1907), 9 O. W. RR. 563, 930; 


14 0. L. R. 587.—CAN, 


PART I, SECT. 5, SUB-SECT. 1. 
q. Clear days.J}—-MASTERS v. PHIN- 
ab A 3.N. 8S. Rt. (2 Thom.) 429. 


r. ——.J]—A_ _ contract provided 
that ‘two days in each week pltf.'s 
land shall have the water from the N. 
B ring »s Weld: the words “ two 

ays * must be read in their ordinary 
popular signification to mean two days 
of twenty-four hours’ each.—DREYEK 
». LETTERSTEDT’s Exmoutors (1865), 
5 8. 97.—8. AF. 


Part I.—TsHEe CALENDAR 


were to be provided by the co. & to be under the 
control of the Metropolitan Board of Works, 
whose powers subsequently became vested in 
plitfs., the London County Council, were to be 
prescribed by gas referees appointed by the Board 
of Trade, & *‘ daily ’”’ testings were to be made by 
gas examiners appointed by the Metropolitan 
Board. 

Similar provisions were contained in the special 
Acts of the other metropolitan gas cos. By an 
Act passed in 1880, which was applicable to all 
the metropolitan gas cos., the provisions as to 
‘‘ daily” testings were substantially re-enacted 
by a sect. which provided that a gas examiner 
should, at each testing place, ‘“‘ make daily ’’ such 
number of tests as the gas referees should prescribe. 
Other sects gave the Metropolitan Board, as ‘‘ the 
controlling authority,” the control & management 
of the testing places. 

There was also a provision in the Act of 1869, 
which was to be read with the Act of 1880, defining 
‘day’? as twenty-four hours, beginning at 
9 o’clock in the forenoon of one day & ending at 
9 o’clock in the forenoon of the next. The 
practice under these Acts until 1902 had been 
to test on week days only :—leld: the words 
‘daily ” in the Act of 1880 must be construed 
literally, as including Sundays, & the previous 
practice under that & the carlier Acts was not 
sullicient to justify the ct. in departing from 
that literal construction ; &, accordingly, the gas 
exaniiners appointed by the London County 
Council were entitled to test on Sundays the gas 
supplied by the co.— LONDON CouNTY COUNCIL v. 
SOUTH METROPOLITAN GAS Co., [1904] 1 Ch. 76 ; 
13.0. 3. Ch. 136; 89 L. T. 618; 68 J. P. 5; 52 
W. RR. 161; 20 T. L. R. 83; 48 Sol. Jo. 995; 2 
os te TG1. CAG 
Annotation -—Consd. Salisbury & Fordingbridge Drainage 

District Board v. Southern Tanning Co. (1920), Ltd., [1927] 

245. B. 566, 

74. ‘* Any working day ’’—-Exclusion of Sundays 
& holidays.!-—-In 1854 a local authority, the 
predceessors in title of defts., were empowered 
by a special Act to construct a reservoir, & for 
that purpose to divert a stream, which fed a water- 
course that flowed for some distance across pltf.’s 
lands & supplied a co., his lessees, with water for 
the purposes of their works. Sect. 8 of the Act 
provided that the local authority should permit 
‘the owners, lessees, & occupiers” of the works 
to take compensation water along the water- 
course not exceeding a specified quantity “ during 
any working day,” & imposed lability to damages 
on the local board if they failed to permit the due 
quantity of compensation water to flow into 
the watercourse. In 1890 the co. ceased to use 
their works & subsequently dismantled them & 
surrendered their lease to pltf. Meanwhile the 
watercourse gradually fell into disuse & great 
disrepair, its banks became broken down in places, 
so that the water escaped & did not reach the 
site of the works; & in 1909 defts. diverted the 
stream & prevented water from flowing into the 
watercourse. In an action by pltf. claiming a 
declaration of his right to the compensation water 
under the Act & an injunction to restrain defts. 
from diverting or interfering with the flow of water 
to the watercourse :—Held : ‘‘ any working days ”’ 


t. Ninety days d= three months not 
equivalent terms.}—HaLIFAX CORPN. . 
CLUSEN eee): 18 N.S. R. (6 ht. & G.) 
$21; 6C. L. "Tl, §42.—CAN. 

a. Includes Sundays.]-—— An agree- 
ment to pay for the rental of certain 
machinery at $62 per day includes 


Sundays in the absence of a contrary 
oxpression of intention.—-PERRY  v. 
BRANDON (1914), 26 O. W. RR. 560; 
70. W.N. 100; 320. L. R. 04.—CAN. 
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76i. Whole of last day allowed.)— 
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meant the days of the week other than Sundays 
& holidays.—HANBURY y. LLANFRECHFA UPPER 
UrBan District Counciy (1911), 75 J. P. 307; 
9 L. G. R. 360. 

75. Computation of demurrage—Carriage on 
railway—‘‘ Forty-eight hours.’’|—In calculating 
the period of forty-eight hours the whole of each 
day, excluding Sunday but including the time after 
1 p.m. on Saturday, was to be countcd.—TAN- 
CASHIRE & YORKSHIRE Ry. Co. v. SWAnn, [1916] 
1 K. B. 263; 85 L. J. K. B. 6043 114 L. T. 517; 
32 T. L. R. 188; 60 Sol. Jo. 496. 

Carriage by sea.]|—See, generally, SHIPPING, 
Vol. XLL., pp. 566-576, Nos. 3910-3993. 

Distress—Prohibited periods.|—See DISTREsS, 
Vol. XVIII, pp. 310, 311, Nos. 455-463. 

——— Sale after expiry of five whole days./— 
See Distruss, Vol. XVIII, p. 851, Nos. 883-885. 

Marine insurance policy—‘‘ For — days after 
arrival.’’|—See INSURANCK, Vol. XXIX., p. 137, 
Nos. 908, 904. 

** Clear days ’’-—Implied by ‘‘ at least.’’]—See 
Part III., Sect. 3, sub-sect. 2, I°., post. 

Fractions of day.|— See Part IL1., Sect. 6, post. 

Days exclusive or inclusive.|—Sce Part IIL, 
Sect. 2, post. 


AND Divisions or TIME. 





Sus-SicT. 2.—LaAsr Day OF PERIOD. 

76. Whole of last day allowed.j|—Deft. whose 
time for pleading expired on the 26th, on the 24th 
took out a summons for further time to plead, 
returnable on the 25th; this summons not being 
attended, another summons was taken out, return- 
able on the 26th, which having been dismissed on 
the afternoon of that day, pltf. on the same day 
signed judgment :—Held: the judgment was 
irregular, deft. being entitled to the whole of the 
26th to deliver his pleas.— EVANS v. SENTOR (1850), 
4 ¥xch, 818; 10L. J. Ex. 159; 141.7. 0.8, 422, 

77. .|—Although the last time of payment 
of money by force of a condition, is a convenient 
time in which the money may be counted before 
sunsct; yet if the tender be nade to him who 
ought to receive the money, at the place specificd, 
at any time of the day, & he refuse it, the con- 
dition is saved forever, & the mtgor., or obligor, 
etc., need not make a tender again before the last 
instant.—WaADLE's CASE (1601), 5 Co. Rep. 114 a; 
77 E.R. 232. 

Annotations :—Refd. Lancashire v. Kellingworth (1700), 
1 Ld. Raym. 686; Startup v. Macdonald (1843), 6 Man. 
& G. 593. Mentd. Case of Mixed Monoy (1605), 2 State 
Tr, 113; A.-G. v. Lade (1745), Park. 57; Betterbee v. 
Davis (1811), 3 Camp. 70; Dean v. James (1833), 4 B. & 
Ad. 546; Isherwood v. Whitmore (1843), 11 M. & W. 347 ; 
Re Farley, &r p. Danks (1852), 1 W. It. 57. 

78. —~— Unless act cannot be completed on last 
day.]—A bond conditioned to be at such a place 
on such a day, to choose arbitrators, ctc., is not 
performed by an attendance at the last instant.— 





EpMUNDS v. Marks (1597), Cro. hz. 519; 78 
E.R. 795. 
—— Payment of rent.|—See LANDLORD & 


TENANT, Vol. XXXI., pp. 232, 233, Nos. 3718- 


3726. 
Expiration of notice to quit.|—-See LAND- 
LORD & TENANT, Vol. XXXI., p. 644, No. 6889. 
Whether included in computing period.|—-Sce 
Part LII., post. 





PRoUDFooT v. BusH (1862), 12 Cc. P. 
52,- -OAN. 





76 ii. -;- Where a note was made 
payable “‘in the month of Oct.” 
Oct. 31, was deemed to be the day of 
payment.—BEUKES wv. VAN WYK 


(1844), 2 Men. 282.8. AF. 
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Sect. 6.—HOUR. 
See Statutes (Definition of Time) Act, 1880 
(c. ai Summer Time Acts, 1922 (c. 22); 1925 


(c. 64). 

79. Afternoon—Noon till evening.|\—What is 

afternoon ? It may mean any time between 
noon & midnight but its ordinary meaning is from 
noon till evening (EARLE, J.).—-R. v. KNapp (1853), 
2K. & B. 447; 22L. J. M.C. 139; 21L. T. 0.8. 
138; 17J3.2P.599; 10. L. R. 443; 118 H.R. 834 ; 
sub nom. R. v. BUCKINGHAMSINRE JJ., 17 Jur. 
530; 1 W. 2. 385. 
80. Whether Greenwich or local time meant— 
Sitting of court.)—The time appointed for the 
sitting of a ct. must be understood as the mean 
time at the place where the ct. sits, & not Green- 
wich time, unless it be so expressed.—CURTIS », 
Marcu (1858), 3 I. & N. 866; 28 L. J. Ex. 36; 
ro T. O. 8S. 149; 23 J. P. 663; 4 Jur. N.S. 
«lnnolation :-—Refd. Irwin v Grey (1867), L. R. 2 H. . 20. 


TIME, 


81. —— Lighting up—Local Government Act, 
1888 (c. 41).]—The expression ‘‘ sunset”? in Local 
Government Act, 1888 (c. 41), s. 85, is not an 
expression of time within Statutes (Definition of 
Time) Act, 1880 (c. 9), & a bicyclist is not com- 
pelled under Local Government Act, 1888 (c. 41), 
s. 85, to light his lamp an hour after sunset accord- 
ing to Greenwich mean time, but according to the 
time of sunsct as it varices at different places in 
England.—Gorpon v. CANN (1899), 68 L. J. Q. B. 
434; 801. 7.20; 635. P. 324; 15 T. L. R. 165; 
43 Sol. Jo. 225; 47 W. R. 269, D. C. 


SecT. 7.-TERMS AND SITTINGS OF PUBLIC 
BODIES. 

Law Courts.]—See Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), 5. 223; R.S.C.,, 
Ord. 63; Statutory Rules & Orders, 1916, No. 604. 
Judicial notice of sittings.J—Sce Lvi- 
DENCE, Vol. XXII, p. 148, Nos, 1190, 1191. 





Part I|-—Sundays and Holidays. 


SrctT. 1.—IN GENERAL. 

See Bank Holidays Act, 1871 (c. 17); Holidays 
Mxtension Act, 1875 (c. 13); Factory & Workshops 
Act, 1901 (c. 22), s. 156 (1); Shops Act, 1912 
(c. 3), 8. 19; Statutory Rules & Orders, 1916, 
Nos. 195, 414, 505; R.S. C., Ord. 63. 

82. Saturday—Not holiday within exception 
clause.} I. cannot accept defts.’ view that 
Saturdays should be treated as holidays within the 
exception clause (KENNEDY, J.).—AKT, INGLE- 
wonpd v. MILLAR'S KARRI & JARRAH FORESTS, 
Lrp, (1903), 88 IL. VT. 559; 19 T. L. R. 4053; 9 
App. M. L. C. 411; 8 Com. Cas. 196. 

83. Sunday—Whether dies non at common 
Jaw.|——-At common law Sunday is not. a dies non.—~ 
CmiLp v. HOWARDS, [1909] 2 KK. B. 758; 78 L. J. 
ik. B. 10615; JOLL. DT. 422; 25 T. LR. 7063 73 
Je Piso. SOT, 

Observance of Sundays & holidays.]—See 
Sect. 2, post. 

Computation of time when holidays intervene.]— 
See Part II., Sect. 4, post. 

Computation of time when period ends on holiday.) 
~—-See Part 11I., Sect, 5, post. 

Effect of holidays on computation of weekly 
earnings.|——-See Master & SERVANT, Vol. XXXIV., 
p. 421, No. 3453, 

In computation of demurrage.|—See SHIPPING, 
Vol. XLL, p. 575, Nos. 3985-3991. 





Sucr. 2.—OBSERVANCE OF SUNDAYS AND 
HOLIDAYS. 


SUB-sSECT. 1.—IN GENERAL. 
84. What acts permitted—General rule.} — 
er eee v, WEsT DERBY OVERSEERS, No. 134, 
post, 


PART I. SECT. 86. 

b. Dime for holdiuny sale—Mountain 
stundard time stimulated by statute—~— 
Sale carried out at local time irregular.) 
—GREAT Wrst Lirk ASSURANCE Co, 
Se (1909), 2 Sask. L. R. 1458.— 


MacKINNON 1 


ce. Sunset & gunrise.}— The times 
of sunset & sunrise are the times at 
which the sun sets & rises at the locus 
of the alleged offence, & not the tines 
al which it sets & rises at Greenwich.— 


. NICOLSON, 
S.C. (J.) 6; 53 Sc. L. R, 269; {1916} 


18. L. T.115; 7 Adam, 713.—S8COT. 


d. Notice of meeling.j)—'Tho trust 
deed of a co. stipulated that o notice 
calling an extraordinary meeting of 
sharcholders should specify the p ace, 
the day & the hour of meeting :—H 
notice that such a meeting would bo e. 
held on a certain date * immediately ct. was by statute bound to sit on a 
after the ordinary 7 a 
convened for 12 0’ 





85. Selling meat.|--Sclling meaf on a 
Sunday no offence at common law.—R, v. 
RROTHERTON (1724), 2 Stra. 702; 2 Sess. Cas. 
KK. B. 224; 93. R. 794. 

Annotations :—Refd. Smith v, on ow (1827), 4 Bing. 81; 

Lilley v. Bennett (1888), 5 T. L. BR. 156. 

Under Sunday Observance Act, 1677 
(c. 7).|—See Foop & Drugs, Vol. XXV., p. 13], 
Nos. 514, 515. 














Under bye-law.| Sec Sub-sect. 3, 
post. 

86. —— Sale of goods—Sale by private con- 
tract.|—A sale of goods made on a Sunday, 
which is not made in the exercise of the ordinary 
calling of the vendor, or his agent, is not void at 
common law, or by Sunday Observance Act, 1677 
(c. 7). 

To bring this case within Sunday Observance 
Act, 1677 (c. 7), we must pronounce that either 
D. or H. worked within their ordinary callings on 
the Sunday. But the sale of horses by private 
contract was not D.’s ordinary calling, nor was it 
1.’s, his calling was that of a horse auctioneer, 
& he was not within his ordinary calling in selling 
this horse by private contract (MANSFIELD, C.J.).— 
DRuRY v. DEFONTAINE (1808), 1 Taunt. 1313; 127 
E.R. 781. 


Annotations :-—Dbtd. Smith v. Sparrow (1827), 4 Bing. 84. 
Apld. Begbic v. Levi (1830), 1 Cr. & J. 180. Refd. Blox- 
some v. Willlains (1824), 3B. & C. 232; Fennell v. idler 
(1826), 5 B. & C. 406. 


Sale of intoxicating liquors.|—See INTOXI- 
CATING Liquors, Vol. XXX., pp. 72, 94-96, Nos. 
572-575, 724, 730-733. 

87. - Appointment of overseers.|]-—- Kh. 7. 
BRIDGEWATER OVERSEERS (1771), 1 Cowp. 13803 
98 E. Rk. 1010; sub nom, ANON., Lofft, 618. 


Annotations :— Mentd. R. »v. Great Marlow (1802), 2 East, 
244; Penney v. Slade (1839), 1 Arn. 539. 








day, was a sufficient compliance with 

the terms of the trust deed the word 

“hour” merely referring to the period 

of the day.— Ite WEMMEK GoLb MINING 

ie >. ALBU (1890), 6 H. C. 6.-—- 
. AF. 


{1916} 
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eld: ; 
Sadtuigs of court.jJ-— Where & 
in each week unless 


certain 
ay, New Year’s Day, or 


eneral meeting 
Christmas 


ock on the same 


Parr II.—Sunpays anp Ho.ipavs. 





88. Enlistment of soldier.|—An_ enlist- 
ment, valid in other respects, is not invalid because 
made on a Sunday.—WOLTON v. GAVIN (1850), 16 
Q. B. 48; 20 I. J. Q. B. 733; 15 Jur. 329; 117 
Ik. R. 704; sub nom. WALTON v. GavINn, 16 
L. T. O. S. 300; 14 J. P. 722. 

Annotations :—Mentd. Wolton v. Freeze (1851), 18 L. T. 

O. 8.158; KR. v. Roberts (1878), 38 L. 'f'. 690. 

——— Killing game.]— Sce Gamu, Vol. XXV., 
p. 349, Nos. 11, 12. 

—-— Legal proceedings.]——See Sub-sect. 4, post. 
Notice to quit.|——See LANDLORD & TENANT, 
Vol. XXXL, p. 440, No. 5857. 

89. Permission to enter premises—‘‘ At con- 
venient time ’’—-Sunday not convenient time.]--- 
KENT’s (MARL) Case (1588), Gouldsb. 76; 75 
{, KR. 1006, 

90. Denial on Sunday—Not act of bankruptcy.]— 
Denial on a Sunday not an act of bkpey.—£x p. 
PRESTON (1S13), 2 Ves. & B. 311; 35 BE. R. 338 3 
sub nom. tte Paeston, Hw p. PRESTON, 2 Rose, 21, 
L. ©. 

91. Admission to place of recreation—Prohibi- 
tion by charter of incorporation-—Proposal to admit 
on Sunday by membership ticket—-Proposal ultra 
vires charter.|—A charter of incorporation was 
granted to the co. on condition that no person 
should be admitted to the co.’s building or grounds 
on the Lord’s Day in consideration of any money 
payment, whether made directly or indirectly, 
unless the sanction of the legislature should have 
been obtained. The co. having obtained an Act 
ot Parhament authorising their directors to agree 
with the proprietors of any shares or stock for the 
conversion thercof into tickets of admission for 
hfe or years for such proprietor or his nominee, but 
providing that nothing therein contained should 
relieve the co. from any condition contained in the 
charter, advertisements were issue by the directors, 
offering to accept the surrender of shares in 
exchange for tickets of admission for a term 
nuited, to be made out to bearer, & to be avail- 
able for Sundays as well as ordinary days :- J/eld : 
the adinission of any person on Sunday by means 
of such a ticket as proposed would occasion a 
lorfeiture of the co.’s charter; & upon bill filed 
by a sharcholder, the co. was restrained from 
accepting a surrendcr of any shares in exchange 
for such tickets of admission. — RENDALL ¥. 
CrysTaAL Panace Co, (1858), 4 K. & J. 3203; 27 
LJ. Ch. 807; 81 L. P.O. 8S. 513 22 J. P. 821 
GOW. R. 416; 70 i. R. 186, 
afanotation :—Mentd. Jenkin v. 
Gieat Britain, (1921) 1 Ch. 392. 





Pharmaceutical Soc. of 


SUL-sECT, 2.—~ SUNDAY OBSERVANCE ACTs. 
A. In General, 

See Sunday Observance Act, 1677 (c. 7) ; Sunday 
Observation Prosecution Act, 1871 (c. 87). 

92. Application of Act—Contract not completed 
on Sunday—Goods delivered in ensuing week.]— 
A. not knowing that B. was a horse dealer, made 
a verbal bargain with him on a Sunday for the 
purchase of a horse. The price, which was above 
£10, was then specified, & B. warranted the horse 
to be sound. It was not delivered, however, until 
the following Tucsday, when the money was paid : 
--Held: (1) there was not any complete contract 


uuy other legal holiday, should fall 
Upon such day :—Held: w day pto- 
Claimed by the Governor-General & the 
Lieutenant-Governor as a holiday for 
u general public thanksgiving was a 
legal holiday within the ‘Act, & the ct. 
Was not bound to sit upon such a day.— 


232.—CAN. 


DIBBLEE 1. FRY (1901), 35 N. BL OR. 


PART II. SECT. 2, SUB-SECT. 2.--A. 

f. Meaning of “ law.) — The word 
‘Jaw ”? used in the exception in Lord's 
Day Act (Dom.), 8. 8, 
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until the delivery of the horse, & consequently 
that the contract was not void within Sunday 
Observance Act, 1677 (c. 7), 8.2; (2) assuming it 
to be void, the purchaser having no knowledge 
of the fact that the vendor was exercising his 
ordinary calling on the Sunday, had not been 
guilty of any breach of the law, & therefore was 
entitled to recover back the price of the horse.— 
BLOXSOME v. WILIIAMS (1824), 3 B. & C. 232; 
5 Dow. & Ry. K. B. 82; 21. J. O. S. K. B. 224 5 
107 Ie. RR. 720. 

Annotations :—-Asto (1) Refd. Begble v. Levi (1830), 1 Cr. & J. 


180. As to (2) Consd. Re Mahmoud & Ispahani, [1921] 
2 K. B. 716. Refd. Brightman v. Tate, (1919) 1 K. B. 
463. Generally, Refd. Founell v. Ridler (1826), 5 B. & C. 


406; Smith v. Sparrow (1887), 4 Bing. 84; Kider v. Kelly 
(1919), 88 L. J. K. B. 1253,  Mentd. Whitham & Butter- 
worth v. Lindley (1920), 37 IT. L. Re. 75. 


93. ——~— Contract entered into on Sunday— 
Character of acts.|—-A contract entered into on a 
Sunday, in the making of which cither party is 
exercising his ordimary calling, is void, under 
Sunday Observance Act, 1677 (c. 7), & 1t is of no 
consequence whether the act be done openly 
or concealedly, or whether 1t be an act of work 
& labour or not.-—FENNELL v. RIDLER (1826), 
0B. & C. 4063; 8 Dow. & Ry. K. B. 204 41. J. 
O.S. K. B. 207: 108 E.R. 151. 

Annotations .- Apld. Smith v. Sparrow (1827), 4 Bing. 81. 

Refd. Begbie v. Levi (1830), 1 Cr. & J. 180. 

94. Drawing bill of exchange.|—Where, 
in an action by an indorsce against an acceptor of 
a bill of exchange, it appeared that the bull was 
drawn on a Sunday :—Held : the bill was not void 
under Sunday Observance Act, 1677 (c. 7).— 
Beanik v. LEVI (1830), 1 Cr. & J. 180; 1 Tyr. 
130; 91. J. 0. S. Ex. ol. 

95. —-—-- Where consideration executed—Pro- 
perty in chattels passed.J|—Scarre v. MORGAN, 
No. 111, post. 

96. —--— Delivery & acceptance on Sunday— 
Previous parol contract.|—-Qu.: whether Sunday 
Observance Act, 1677 (c. 7), avoids a previous 
parol contract for the sale of goods, where the 
delivery & acceptance take place on a Sunday. 
BEAUMONT v. BRENGERI (1847), 5 C. B. 801; 136 
BF, R. 893. 


Annotations :—~—Mentd. Marvin v. Wallace (1856), 2 Jur. 
N. 8, 689; Cusack rv. Robmson (1861), 1 B. & 8. 209. 


97. Sale by agent.} --On an information under 
Sunday Observance Act, 1677 (c. 7), it was proved 
that at 1.20 p.m. on Sunday, May 13, 1906, several 
persons went to applt.’s shop & purchased oranges, 
sweets & eggs. At 1.80 p.m. a child purchased 
some currants & a youth tobacco. A police con- 
stable who was watching went into the shop & 
saw a young man, who was in charge of the shop, 
& the latter made a communication to him about 
appit. The young man was a railway clerk, & 
was seventeen years of age. The shop remained 
open until 10 p.m. THesaw applt.on May 14, 1906, 
on the subject, & he replied that he was doing 
nothing wrong so long as he hitnself kept away from 
the shop. In cross-examination the witness said 
that applf., in addition to the shop where he carries 
on business as a grocer & general dealer, was a beer 
retailer at Barnsley. Tle was also a cycle repairer. 
The justices convicted applt.:—Held: the con- 
viction was good.—CoNNoR v. QuEstT (1906), 96 
L. U. 28; 71J. VP. 62; 21 Cox, C. C. 345, D.C. 

—--—.]—Seer, also, No. 123, post. 

98. Sale unlawful under Act—-Whether bar to 


comunon law & Imporial Statutes ino 
force in Manitoba at the date of the 
Act & thereafter.—Jte AcYr TO_ AMEND 
THE LORD’s Day Act, {1923])3 D.L. 1. 








495; 40 Can. Crim. Cas, 143; 33 
Man. L. R. 1973 [1923] 2 W. W. RR. 
means such °20.--CAN. 
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Sect. 2.—Observance of Sundays and holidays : Sub- 
sect. 2, A. & B. (a) 1., ti. &iit., (b), (c), & C. (a@).] 


conviction for adulteration.|—-Though the effect of 
& contravention of the Sunday Observance Act, 
1677 (c. 7), upon a contract of sale is to avoid it, 
in the sense that it cannot be sued upon in a civil 
action, it does not avoid it so far as to relieve the 
seller from liability to prosecution if the article 
sold, being an article of food, was adulterated.— 
ELDER v. KELLY, [1919] 2 K. B. 179; 88 L. J. 
K. B. 1253; 121 L. T. 94; 83 J. P. 166; 385 
is me R. 391; 17L. G. R. 418; 26 Cox, C. C. 406, 


B. Matters within Purview of Acts. 
(a) “* Haercise of Ordinary Calling.” 
i. In General. 

See Sunday Observance Act, 1677 (c. 7). 

99. ‘‘ Carrier ’*—Driver of van.]— The driver 
of a van travelling to & from London & York, 
is a carrier within Sunday Observance Act, 1627 
(c. 4), & liable to be convicted in the penalty of 20s. 
for travelling on the Lord’s Day.—-E£z p. MIDDLETON 
(1824), 3B. &C. 164; 2L.J.0.8. K. B. 220; 107 
EB. R. 695; sub nom, R. v. Mippieron, 2 Dow. & 
Ry. M. C. 412; 4 Dow. & Ry. K. B. 824. 

100. Driver of stage coach.]|—The driving 
of a stage coach on Sunday is uot prohibited by 
Sunday Observance Acts, 1627 (c. 2) or 1677 
(c. 7).—-SANDIMAN v. BREACH (1827), 7 B. & C. 96; 
9 Dow. & Ry. K. B. 796; 5L. J. 0.9. K. B. 298; 
108 Bo. R. 661. 

Annotations :—Consd. R. v. Nevill (1846), 8 Q. B. 452. 
Refd. Begbie v. Levi (1830), 1. Or. & J. 180; I. v. Cleworth 
iene) 4B. & SS. 927. entd. Poate v. Dicken (1834), 1 

r.M. & HR. 422; Kitehen v. Shaw (1837), 6 Ad. & El. 729; 

Whitmore v. Wenlock Town Clerk, Russell v. Downes, 

Bowen v. Williams (1843), 13 L. J. C. P. 55; Elhott v. 

Bishop (1854), 10 Each. 496; R. v. Payne (1866), 14 

We R. 661; Tillmanne v. S.S. Knutsford, [1908] 2K. b. 


ae Solicitor.|—Prarnh v. Dickens, No. 110, 
ost. 

102. Railway porter.]—R. v. SurcLirrE (1850), 
14J.P. Jo. 68. 

103. Farmer.}|—(1) A farmer is not within 
Sunday Observance Act, 1677 (c. 7), 8. 1, which 
enacts that “no tradesman, artificer, workman, 
labourer, or other person whatsoever, shall do or 
exercise any wordly labour, business, or work of 
their ordinary callings upon the Lord’s Day, or any 
part thereof, works of necessity & charity only 
excepted’; & inflicts a penalty recoverable 
before justices of the peace. 

(2) Sembles the term ‘labourer’ in this 
section extends to an agricultural labourer. 

(3) Concessum: whether haymaking is a work 
of necessity is a question of fact on which the 
finding of the justices before whom a party is 
convicted under this sect. must be taken ay con- 





PART II, sa as SUB-SECT. 2.— 
* a le 
g. General rule.J}—To avoid a Crim. Cas. 969,—CAN, 
contract made on Sunday, under 


29 Car. I, c. 7, 16 must be shown that 
it was in the ordinary calling of the 
person making it.— BETHONE v, HAMIL- 
TON (1840), 6 O. 8. 105.—CAN. 


under 8 Vict. c. 45, for that be did, 


on Sunday, work at his ordinary calling, Act. R. 8. 


haul in hay on the said day :—Held : W. W..R, 315 5 
the conviction must be quashed, ox not 
showing any offence within the statute, 
for deft. was not alleged to be of, nor 
to have worked at, any particular 
calling.—TkarELen v. Suaw (1858), 16 
U.C R. 104.— CAN. 
108 fi. --HAMREN v. 

(1903), 5 Terr, L. Tt. 400,—CAN. 


535.— CAN. 





Mott 


108 iii. ~.;-R. 
(B. C.), 11919)3 W. W. . 315; 31 Can. 


_ 1061. Holder of refreshment house 
licence.}-—-A sale of apples & candy on 
Sunduy by a license 
prictor to two police officers who took 
the mere aceite from yea etna 
103 i. Farmer.}—Deft. was convicte reuuses without consuming them :— 

i ye ioe Feld : to be Promiited by Lord’s Day 
ee war 
inusmuch ag he & bis men did make & KENT, [1925)1 D. L. MR. 11475 (1925) 
1 43 Can. Crim. Cas, 
261; 21 Alta. L. BR. 105,—CAN, 

h. Giving or taking in aecurity.}-— n. 
The giving or taking In security on 
Sunday is not void as a buylng or 
selling.— Wit v. Lal (1850), 7 


k. Druggist.] — R. 
(1873), 33 U. C. BR. 537.—CAN. 


TIME. 


clusive.-~R. v. CLEWORTH (1864), 4 B. & S. 927; 
38 New Rep. 422; 9 L. T. 682; 28 J. P. 261; 
122 B. R. 707; eub nom. R. v. SILVESTER, 33 
L. J. M. C. 78; 10 Jur. N. S. 360; sub nom. 
CLEWORTH v. LEIGH JJ., 12 W. R. 375. 


Annotations :—As to (1) Apld. Palmer v. Snow, [1900] 1 
Q. B. 725. Generally, Mentd. Gunnestad v. Price, Full- 
more v. Wait (1875), L. R.10 Exch.65; HK. v. Yates ttt 
a0 ck re ana Knutsford (Owners) tv. Tillmanns (1908 


104. ‘* Labourer ’’ —- Agricultural 
R. v. CLEworTH, No. 103, ante. 

105. Barber.} — A hairdresser is not within 
Sunday Observance Act, 1677 (c. 7), 8. 1, which 
provides that ‘‘ no tradesman, artificer, workman, 
labourer, or other person whatsoever, shall do or 
exercise any wordly labour, business, or work of 
their ordinary callings, upon the Lord’s Day.’’— 
PALMER v, SNow, [1900] 1 Q. B. 725; 69 L. J, 
Q. B. 856; 82 L. T. 199; 64 J. P. 342; 48 W. Rh. 
851; 16 T. L. R. 168; 44 Sol. Jo. 211; 19 Cox, 

% C. 475, D.C. 

106. Holder of refreshment house poenee 
The mere fact that a person is the holder of a 
refreshment house licence docs not exempt him 
from the operation of Sunday Observance Act, 
1677 (c. 7)—AMORETTE v. JAMES, [1915] 1 K. B. 
124; 841.35. K. B. 563; 112 L. 17. 167; 79 J.P. 
116; 317. L. R. 22; 59 Sol. Jo. 162; 1581. G. R. 
§98; 24 Cox, ©. C. 510, D.C. 

Annotation :—Refd. Slater v. Evans, [1916] 2 K. B. 403. 

107, ‘‘ Tradesman ’*—-Amusement caterer.] — 
Applt. carried on the business of an amusement 
caterer on weekdays & Sundays at premises where 
any one who chose played at certain games, paying 
applt. for the use of the implements employed in 
the games. In the event of a player achieving 
a certain result he received an article from appl. 
Shooting at targets also took place on the preniiscs, 
the guns or rifles, used for the purpose being 
loaded with cartridges, which were supplied by 
applt. for payment in money :--Held: applt. 
was a “tradesman” within Sunday Observance 
Act, 18677 (c. 7), 8. 1, & was therefore liable to be 
convicted under that sect. for having exercised the 
business or work of his ordinary calling upon a 
Sunday.—HaAwkky v. STIRLING, [1918] 1 K. B. 
63; 87L. J. K. B.112; JI7L. TT. 724; 82 7.2. 
17; 34T.L.R.183 161.G. R. 52; 26 Cox, 6. C. 
119, D.C. 


labourer.] — 


ii. What Acts are pursuant to Ordinary Calling. 

See Sunday Observance Act, 1677 (c. 7). 

108. Horse auctioneer—Sale of horses by private 
contract.}—Druny v. DEFONTAINE, No. 86, ante. 

109. Farmer & Jabourer— Contract of hiring.}— 
Sunday Observance Act, 1677 (c. 7), 8. 5, enacts, 
that no tradesman, artificer, worknian, labourer, 
or any person whatsoever, shall do or exercise any 


1.“ Tradesman.” \—Speaking gene: 
rally, a tradesman who sclis his wares 
on Sunday violates the law.-——h. &. 
Larry (1913), 18 B.C. Kk. 4413.—CAN. 

m. Agrecment for len.J-—AD agree- 
ment mado on a Sunday by a rancher 
for a Hen on horses agisted by him 
within the work of his ordinary calling 
is void under Dominion Act, 5. 5.— 
Ite JORGENSON, [1923] 2 W. W, It 
600; 17 Sask. L. R. 62.— CAN. 


B. (a) ii. 


v1, §SaM Bow 


restaurant pro- 


153.—Rh. vv. 


Sule of timber.J—Where A. had 
received maney on an agreement to 
deliver timber to B. which he after- 
wards refused to dellver, & was sued 
by B. to recover the money back, it 18 
no defence to show that the agree- 
ment was made on a Sunday, & there- 


CLR. 
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Part II.—Sunpays AND Ho.ipays. 


wordly labour, business, or work of their ordinary 
calling on the Lord’s Day, & subjects parties 
offending to a penalty :—Held: this statute only 
prohibits labour, business, or work done in the 
course of a man’s ordinary calling, &, therefore, 
a contract of hiring made on a Sunday between a 
farmer & a labourer for a year, was valid, & a 
service under it conferred a acttlement.—R. v. 
WHITNASH (INHABITANTS) (1827), 7 B. & C. 596; 
1 Man. & Ry. K. B. 452; 1 Man. & Ry. M. ©.177; 
6L.J.0.8. M. C. 26; 108 B. R. 845. 

Annotations :—Refd. Begbie v. Levi (1830), 1 Cr. & J. 180; 


Peate v. Dickens (1834), 3 Dowl. 171; Wolton v. Gavin 
(1850), 20 L. J. Q. B. 73. 


110. Solicitor—Undertaking liability for client.] 
—An attorney is not within Sunday Observance 
Act, 1677 (c. 7), 8. 1, which prohibits certain 
persons from doing any work of their ordinary 
calling on the Lord’s Day. 

An attorney who acting on behalf of his client 
agrees to become personally responsible for part 
of the debt owing by the client does not thereby 
do any work of his ordinary calling within the 
meaning of that Act.—PEATE v. DICKENS (1834), 
3 Dowl. 171; 1 Cr. M. & R. 422; 6 Tyr. 116; 4 
lL. J. Ex. 28. 

Annotation.—Refd. R. v. Lloyd (1852), 19 L. T. O. 8. 263. 

111. Farmer—Letting out stallion to cover mare.] 
-——PItf. sent a mare to deft. a fariner, to be covered 
by a stalhon belonging to him; the contract 
was performed on a Sunday. Deft. afterwards 
claimed to detain the mare until he was paid a 
sum of moncy, which consisted of the fee due on 
that. occasion, & also of other monvys due to deft. 
on the gencral account :—Held: (1) deft. was 
entitled to a lien for the costs of covering the 
mare; (2) this was not a contract within Sunday 
Observance Act, 1677 (c. 7), s. 1, it not being made 
in the exercise of deft.’s ordinary calling; & even 
if il were, the contract having been executed, the 
lien would attach ; (3) the claim by deft. to retain 
the mare in respect: of two sums, for one of which 
the lien could not be supported, was not a waiver 
of his lien as to the other, nor did it dispense 
with the necessity of a tender of that sum. 

If the contract is executed, & a property either 
special or general has passed thereby, the property 
must remain; & on that ground also, this lien 
would be supported, though it were or might have 
been iNegal to have performed this operation on a 
Sunday (Parnkk, B.).—ScAaRrvE v. MORGAN (1838), 
4M. & W. 270; 1 Horn. & LL. 292; 7L. J. Ex. 
3243 2 Jur. 560; 150 H.R. 1480. 

Annolations :—As to (1) Refd. Jackson v. Cummins (1839), 
M. & W. 342; Beaumont v. Brongerl (1847), 5 C. B. 3013 

Skinner v. Lambert (1850), 16 L. T. O. 8S. 2443 Short. v. 

Mercier Wa 20 L. J. Ch. 289; Weeks v. Goode (1859), 

6 0. B. N.S. 367; Rumsey v, N. kh. Ry. (1863), 14 C. B. 

N. 8, 641; Taylor v. Chester (1869), L. R. 4 Q. B. 3095 

Hatton v. Car Maintenance Co. (1914), 110 L. 1. 765. As 
Ray Expld. Kerford v. Mondel (1859), 28 L. J. Hx. 303. 


Reid. Dirks v. Richards (1842), 6 Jur. 562; Beaumont v. 
HOTA 847), 4C. B. 301; Albemarle Supply Co.v. Hind, 
{1928} 1K. B. 307. 


112. Tradesman—-Giving guarantee for services 
of traveller.}—A guarantce given by B. a trades- 
man to A., another tradesinan, fur the faithful 
services of C., a traveller, to be employed by A., 
1s not an act done in the way of the ordinary 
business of B., within Sunday Observance Act, 
1677 (c. 7).—NoRTON v. POWELL (1842), 4 Man. & 
G.42; 11L.3.C. P. 202; 134 EH. R. 18. 


fore void under 8 Vict. c. 45.—VAIL v. 
DUGGAN (1850), 7 U. OC. R. 568.—CAN., 


2, ec. 27, & also of Lord’s Day Act.— 
R. v. Dimonp (1917), 23 B. C. R. 325 5 
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iii, Aiding and Abetting. 

See Sunday Observance Act, 1677 (c. 7). 

113. What constitutes—Purchase from _ seller 
of goods — Mere purchase.] — The purchase of 
cigarettes from the proprietor of an _ eating- 
house on a Sunday does not per se amount to the 
offence of aiding & abetting the vendor in the 
offence, under Sunday Observance Act, 1677 (c. 7), 
of the vendor exercising his ordinary calling on the 
Lord’s Day. 

Qu.: whether it would amount to such an 
offence if the purchaser knew that the vendor was 
exercising his ordinary calling on a Sunday.— 
CHIVERS v. HAND (1914), 84 L. J. K. B. 38045; 112 
L. T. 221; 7035.P.88; 31'T. 1.2.19; 138L.G. R. 
5387; 24 Cox, C. C. 520, D.C. 

Annotation :—~Distd. Fairburn v. Evaus, {1916] 1 K. B. 218. 

114. ——— Purchaser’s knowledge of seller’s 
ordinary calling.|-—BLOXsOME v. WILLIAMS, No. 
92, ante. 








115. ~--— ——.]—CuIVERS v. ILAND, No. 
113, ante. 
116. -.|—Applt. purchased swects 


from a refreshment house keeper on a Sunday & 
took them from the premises for consumption. 
At the time of his purchase applt. knew that the 
refreshment housc keeper was excercising his ordinary 
calling on the Sunday, & that he had constantly 
been convicted of having done so on previous 
occasions, under Sunday Observance Act, 1677 
(ec. 7) :—Held: applt. could be convicted of aiding 
& abetting the refreshment house keeper in the 
exercise of his ordinary calling in contravention of 
the Act of 1677.—FAIRBURN v. Evans, [1916] 1 
Kk. B. 218; 85 L. J. K. B. 4793; 114 L. T. 363; 
80 J. P. 68; 32 'T. L. R. 1663; 25 Cox, C. C. 289 ; 
14 L. G. R. 306, D.C. 

Annotation :—Mentd. Brightman v. Tate, [1919] 1 K. B. 463. 


(b) Public Entertainment. 


See CRIMINAL Law, Vol. XV., pp. 
Nos, 8173-8178. 


759-760, 


(c) Evemptions, 
See Sub-sect. 5, post. 


Cc’. Breach. 
(a) Prosecution. 

See Sunday Observance Act, 1677 (c. 7) ; Sunday 
Observation Prosecution Act, 1871 (c. 87). 

117. Consent of chief constable — Whether 
verbal consent sufficient—Subsequent confirmation 
in writing.|—By Sunday Observance Prosecution 
Act, 1871 (c. 87), ‘‘ No prosecution . .. shall be 
instituted .. . for any offence ... under’’ Sun- 
day Observance Act, 1677 (c. 7), “except by or 
with the consent in writing of the chief officer of 
police of the police district in which the offence is 
committed... .” 

Applt. was convicted under Sunday Observance 
Act, 1677 (c. 7). The chief constable gave a 
verbal consent before the information was laid, 
& gave consent in writing after the information 
was laid & the summons issued :—Held: the 
prosecution was instituted when the information 
was laid, & therefore was not instituted with the 
consent in writing of the chief constable, & the 
conviction was bad.—THORPE v. PRIESTNALL, 


profession.J— BAIN v. PrAcEY (1915), 


1 Tas. L. lt. 79.—AU 


0. Steamboat plying Sor hire. }- 27 Can. Crim. Cas, 28.—-CAN, Yr. ae eee : Tp aes to 
v. TINNING (1854), 11 U. CO. R. 636.- jurisdiction of mapstrates.J—lh. 1. 

CAN. a PART II. SECT. 2, SUB-SECT. 2— Canapian Paciric Hy. Co. (N. W. P.) 
p. Sale of fruit.}—Tho sale of fruit C. (a). (1907), 6 W. L. R. 620.—CAN., 


by a merchant from his store on 
Sunday is in contravention of 29 Car. 


2 Consent of Attorney-General — 
Attorney-General not member of legal 


t. —— Whether deputy may grant 
leave.}—Re CRIMINAL CODE (1910), 
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Sect. 2.—Obscrvance of Sundays and holidays: Sub- 
sect. 2, C. (a) & (b) ¢ sub-sect. 3.] 


[1897] 1 Q. B. 159; 66 L. J. Q. B. 248; 60 J.P. 
S21; 45 W.R. 223; 13 T. L. R. 95, D.C. 


Annotation :—Consd. Re aoe Re Vexatious Actions Act, 
1896, [1914] 1 K. B. 


118, —— prosenution under Bread Act, 1822 
(ce. cvi)—Whether necessary.}—The provision of 
Sunday Observation Prosecution Act, 1871 (c. 87), 
s. 1, that no prosecution or other proceeding shall 
be instituted for any offence committed under 
Sunday Observance Act, 1677 (c. 7), except by or 
with the consent in writing of the chief officer of 
police of the district or with the consent in writing 
of two justices of the peace or a stipendiary 
magistrate, has no application to prosecutions 

under Bread Act, 1822 (c. evi), s. 16, for selling or 
exposing for sale bread on the Lord’s Day.—lK. v. 
MeEapD, [1902] 2 K. B. 212; 71 L. J. K. B. 871; 
$7 L. T. 1386; 66 J. 2. 676 20 Cox, C. C, 337 s 
sub nom. R. 2. MEAD, x py. WREBITZKY, Lae 7. 
GRODZINSEY, 50 W. R. 589; sub nom. R. v. MEAD, 
Ea p. WERLITZKY, R. v. MEAD, Fa p. GRODZINSKY, 
18 T. lL. RK. 544; 46 Sol. Jo. 465, D.C. 

119. Consent by superintendent—Validity.] 
—-In the county & city of Kingston-upon-Hull a 
superintendent of police was in fact in chief com- 
mand of the police in the police district during the 
temporary absence of the chicf constable. He 
consented to the institution of a prosecution 
against a person for an offence alleged to have been 
committed by him under Sunday Observance Act, 
1677 (c. 7). At Kingston-upon-IIull there is no 
ofiice of deputy chief constable :—eld: the 
superintendent of police had no power to give the 
consent, inasmuch us Sunday Observation Prosecu- 
tion Act, 1871 (c. 87), refers to the ‘‘ chief officer of 
police’ as a person designated by name, & the 
superintendent of police did not necessarily come 
within the definition of that expression contained 
in the Act.-- R. ov. WALKert, [1910] 1 K. B. 50; 
101 L. T. 6083; 22 Cox, ©. C. 202 3 sub nom. Rov. 
HALKETT, ka p. BuTinck, 79 1. J. Wk. B. 12; 74 
J.7°. 172, 

120. Conviction for more than one offence on 
Same day—Validity.|—A person can commit but 
one offence on the same day, by ‘ exercising his 
ordinary calling on a Sunday,” contrary to Sunday 
Observance Act, 1677 (c. 7). If a justice of peace 
procceded to convict hum in more than one penalty 
for the same day, it is an excess of jurisdiction for 
Which an action will lie, before the convictions are 





TIME. 


quashed.—CrEPppPs v. DURDEN (1777), 2 Cowp. 640 ; 


98 I. R. 1283. 


Aes Apia. Apothecaries Co. v. Jones, des Pa 
Q. B. 89. Rt. v. Younger (1793), 5 Term Re 9; 
Gray v. Cookson & Clayton (£812), 1 "hast, 13 ; roome 
v. Forrester (1816), 5 jae & 8S. 314; Weatbury on ae 
Union Case (1854), 4 BE. & B. 314. Mentd. Britain v 
Kinnaird (1819), 1 Brod. & Bing. 432 ; Gimbert v. Coney. 

. & Yo. 469 | Dingsdale v. here (1829), 

: Mills v. Colctt (1829), 6 Bing. 85; 

Re Bakor (1897), 2H.’ & N. 219: Milnos v. Bale, Milnes 

v, Lee SRY ee hk. 10 C. P. 591; Blake v. Beech atte 

1 Ex. D. 320; it. v. Portsmouth JJ. +» (189211 Q. 

eeraTen ». Valo of Glamorgan Lty., [1898] 1.Q. Bs ar 

Rh. v. Baggallay, Kx g. Hurlock, Hurlock v. Shinn, R. v. 

Henderwick, Hr p. Slade, Morne v. Ashton okey 1. 

LG. Wh. 367 : ; Parker v. Sutherland (1917), 86 L. J KI 

1052. 


121. 








Two shops run by husband & 





Applt., who was a married woman, was summoned 
under Sunday Observance Act, 1677 (c. 7), s. 1, for 
selling sweets on Sunday in a shop used by applt. & 
her husband, who was the owner of the business. 
It. managed the business in the absence of her 
eB Prior to the conviction of applt., her 
husband was convicted of a similar offence com- 
mitted on the same day at another shop :—J/eld: 
there bemg evidence that applt. had committed 
the offence charged, she was rightly convicted.— 
BiLINGHAM v. MENHINICK (1909), 73 J. P. 384. 


(b) Effeel on Rights of Parties inter se. 

See Sunday Observance Act, 1677 (c. 7). 

122. Right to sue on_ contract---Purchaser 
ignorant of vendor’s delinquency.]—-BLOXsOME v. 
Win.iams, No. 92, anie. 

123. Contract by agent.|—An action will 
not le on a contract entered into on a Sunday, 
although entered into by an agent, & although the 
objection 1s taken by the party at whose request, 
the contract was entered into.—SMIrH v. SPARROW 
(1827), 4 Bmg. St; 12 Moore, ©. P. 266; 5 4. J. 
O.S.C. P. 803 180 BK. R. 700 5 previous proceedunys 
(1826),2 C. & P. 544, N. P. 
A uaatean —-Refid. Beaumont v. 





Brengerl (1847), 5 Cc. B. 
124. —— Objection taken by other party to 
contract.|—Smitul v. SPARROW, No. 123, ante. 
125. Sale of goods—-Goods kept by purchaser 
—Liability on quantum meruit.'—Deft. kept a 
heifer which he had bought of a drover on Sunday, 
& afterwards made a promise to pay for :-—LHeld : 
having kept the beast) he was lable, at all events, 
on the quantum merud, notwithstanding the con- 
tract made on Sunday.— WALLIAMS v. PAUL (1830), 





wS COR, 
CAN. 

a. Killing seals.J— KEAN v0, WINSOR 
(1906), 9 Ntid. L. Rk. 183.—NFLD. 

b. Information must be presentd 
by British subject—-Under Qucbee Sun- 
day Observance Act.}-R. ve. PANOS 
OO (1908), 14 Can. Crim. Cas. 291. 


434; 30 C. L. T. 687.-—- 


e. Gambling. J- Rov. QUICK Sacee 
A i. &.250 5; 17 Cun. Crim. Cas. 61. 

d. Liability of master for sale by 
servant |—Walnhw vit. (1919), 40 
N.L. 2. 321.~-S. AF. 


PART I, SEE ate 2-— 

e. General rule.J—An action does 
not He for work done on Sunday — 
BRADY 7. GROGAN (1842), Arm. M. & O. 
278 —IR. 

f. Fight to sue on contact -- 
Contract to publish advertisements an 
Sunday newspaper.|—SYDNEY NEWs- 
a et a aN? Co. v. Nee he 
YN, Rt. (L.) 375; 5 
W. N. Mele tt 


g. Contract to perform on 
Sundays.)-An agreement provided 
that deft., an actor, should serve pitf. 
for two years us principal comedian 
at such places & theatres in the 
Australasian colonies or in any other 
part of the world as pltf. might require 
the number of performances to be 
regulated by pltf. & to include Sunday 
performance :-—Held: though — per- 
forimances on Sunday for gain are 
illegal by luw of N. 8. W. & sult might 
be maintained on the agreement in 
this state the fair construction of the 
agreement being that deft. contracted 
to perform on Sunday performances at 
those places where such performances 
are not illegal.—HIALLaAM v. HAanvuy 
Noe 1s. RN. SW. 155; 18 

VW. nN 225, —AUS. 


—— Sunday labour in porl— 
Refusal to perform.}—GRELN v. CANA~ 
DIAN PaciFic Ry. Co. CB. C.) (1911), 
18 W. L. It. 608.—CAN, 

k. —— Sales of real & personal 
property. J—AI sales of real & persoual 
Vat. 8 made on Sunday are void.— 

aAl ANC STALL (1850), G U. C. RR. 506.—- 


l. ----—- Sale of land.) An agrec- 
ment for the sale of land mudo on a@ 
Suuday is illegal & will not be enforced 
by the ct.-—SIMPsSON tt PROKBTLER 
(B. C4) (1913), 25 WL. KR. 24330 15 
D.. R191 3 21 Can. Crim, Cas. 415.— 
CAN. 


m. —-— Duty of court.) --Wheire & 
tradcsman comes into et upon a con- 
tract entered into on the Lord’s Day 
for the sule by him of goods in the 
exercise of bis Wieser! trade or busl- 
ness, it is the duty of the ct. to notico 
thut such contract was made in viola- 
tion of tho statute, even though no 
objection on that ground is taken 10 
the pleadings. —BRONFMAN v, DUTCH: 
“ESAN (Suash.), {1919] 3 .W. W. It. 565; 
48 D. L. Rt, 645.~ CAN. 

n. Delivery on  week-day— 
Purchaser sclling goods—Liabilty to 
account for (oes }--Where a con- 
tract for sale of hay was inade on 
Sunday & the hay was delivered on 
a week-day follow ing & the purchaser 
sold the same :—Zleld : aitlough the 
vendor could not recover on the con: 
tract the purchaser must account for 
the procecds of the hay.— SCHUMAN U. 
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6 Bing. 653 ; 4 Moo. & P. 582;8 L. J. 0.8. Cc. P. 


280; 1380 TE. R. 1483. 
Arecibo :-~Consd. Simpson 1. Nicholls (1838), 3 M. & W. 


126. —-—- Necessity for subsequent 
promise to pay.|—-To indebitatus assumpsit for 
goods sold & delivered & on an account stated 
deft. pleaded as to 18s. 6d., parcel, that they were 
sold on a Sunday in the way of pltf.’s trade & 
business. Replication that although the goods 
were sold at the time & in the manner stated, still 
that deft. kept & detained the same without 
offering to return them, whereby he became lable 
to pay for them on a quantum valebat. On 
demurrer to the replication it was held bad, on 
the ground that it ought to have shown a new 
promise to pay after the retaming of the goods by 
deft.—Simpson v. NICHOLLS (1838), 3 M. & W. 
240; 6 JDowl. 355; 1 Horn. & 7.12; 7 I. J. Ex. 
117; 2J5.P.185; 2 Jur. 82; 150 BK. R. 1182. 
arrolalion :--Refd. Beaumont v. Brengeri (1847), 5 C. B. 

127. Lien.!—Scanrr v. Moraan, No. 111, anvite. 











SuB-srct, 3.—ByE-LAWsS AND LocanL Acts. 


128. Validity of bye-law—Navigation of canal.] 
Where a canal co., in the exercise of a power, 
under a local Act, to make bye-laws for the orderly 
governing of the navigation of them canal, which 
was a public one, subject to the payment of a 
certain toll, made a bye-law prohibiting parties 
from navigating their canal on a Sunday :—Held : 
a bad bye-law.—CaLvER & Liesppie NAVIGATION 
Co. v. Pintana (1845), 14 M. & W. 76; 3 Ry. & 
Can. Cas. 705; 141. J. Kx. 223; 5 L.7T. O.S. 57; 
JOJ.P. 243 9 Jur. 3773 53 HK. AR. 896. 

Annotations .—Mentd. Ryde Pier Co. v Porter (1867), 31 

J.P. 791; Stike v. Collins (1886), 55 L, VT. 182; Thomas 

v, Sutters, (1900) 1 Ch. 10. 


DRAB (Sayk.), [19191 3 W. W. 1. 588, 
49 D. L. R. 57.—CAN. 

0. Sale of caltle-—Moncy paid NS. W337; 
not recoverable.|—-A. contract made in AUS. 
Manitoba on Sunday between a dairy- x. 
man & a cattle dealer for the purchase 
of cattle to be used in the former's 
business is illezal under Lord’s Day 





u. Action for 





anusrepresentation. | — 
NICHOLES v. STANTON (1915), 15 8S. R. 
32N.S. W. W.N. 102.— a 


Sale of cigars—By drugqvst.j-— 
A cigar is not a drug, but a luxury, & 
it is an offence under C 8S. U. C. ec. 104, 
for a druggist to sell them ou Sunday. 
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129. Street music.]|—A bye-law made by 
the council of a borough under Municipal Corpora- 
tions Act, 1882 (c. 50), s. 28, provided that no 
person not being a member of Her Majesty’s Army 
or Auxiliary Forces, acting under the orders of 
his commanding officer, should sound or play upon 
any musical instrument in any of the streets in 
the borough on Sunday :—Held: such bye-law 
was unreasonable & ulira vires & therefore void.— 
JOMUNSON v. CROYDON CoRPN. (1886), 16 Q. B. D. 
708; 651. J.M.C. 117; 54 L. T. 295; 507. P. 
487; 2T. L. R. 371, D.C. 

Annotations :—Retd. Kruse v. Johnson, [1898] 2 Q. B. 91. 
Mentd. Munro v. Watson (1887), 57 LL. 'T. 366; Gray v. 
Sylvester (1897), 61 J. P. $07; Jones v. Walters (1898), 
78 L. T. 167; White ». Morley (1899), 63 J. P. 550. 

130. Construction of local Act—-‘‘ Conducting or 
driving ’’ cattle—Driving calves to market in van.} 
—A local Act for a parsh, in which was a large 
cattle market, enacted that it shall not be lawful 
for any drover or other person to conduct or drive 
through any of the streets in the parish any oxen, 
sheep, or other cattle, during Sunday :-—- Held: 
a@ ona driving a van with horses in which were 
calves being conveyed to the market was not 
‘driving’ or ‘ conducting’? cattle within the 
meaning of the statute.—-TRIGGS v7, TacsTEn (1866), 
I. R21 Q. BB. 259; 138 TT. 7013 30 J. P. 228; 
14 W. RR. 279. 

131. Recovery of penalty—Selling meat.]-—-A 
penalty of 20s. having been imposed by one of the 
bye-laws of the Butcher’s Co. on all persons selling 
meat on a Sunday within their jurisdiction, it) was 
declared by a subsequent clause thatif any offender 
should deny, refuse, or neglect to pay the penalty 
he should be liable to an action of debt: ~ Held: 
it was not necessary to prove a previous demand 
m order tomaimtain such action, although averred 
m the declaration.—BuTrcnEenr’s Co. v. BULLOCK 
(1803), 3 Bos. & P. 4384; 127 H.R. 236. 

through the township .—feld: the 
C ona had no power by byc-law to stop 


ugh roud.-- TONKIN tv. FLEMING 
(1870), 4 8. A. L. RR. 71.—AUS, 


d.-—-—— Pak  preaching.J— WW was 
provided by RR. Ss. O., 18387, ¢, 184, 
8. 504, sub-sect. 10, that the council of 
nay pass bye- 





every city & town 
laws for the management of the 


Act, BR. 8S. C., 1906, c. 153, 8. 5, & 
money paid therounder cannot be 
yecovered.—MERKLL tv, MoKENpDRY, 
11926] 2 J. L. R. 9953 {1926) 2 
W.W.1.7 5; 35 Man. L. 1k. 506.— CAN. 

p. ~J—Pitf. sold 
to deft. a cow on a Sunday contrary 
to the provisions of Ordinance 1 of 
1838 which makes a sale of cattle on 
Sunday iHegal & imposes a penalty 
for contravention. The cow was 
delivered to the deft. by the pltf. on 
the following morning. “Subsequently 
pitt. sued deft. for the restoration of 
‘he cow or payment of its value :— 
Held: on appeal, that the sale having 
taken place op a Sunday was illegul 
under the Ordinance, & that, as the 
pltf. could not succeed without show- 
ing or founding upon the illegal 
transaction he was not ontitled to 
recover. dn pari delicto inelior cst 
condi possidentis.— BRANDT t. BERG- 
BTEEDT, [1927] C. P. D. 344.—S. AF, 

q. ——.] — FImvzpaTrick  v. 
Dawes, [1907] E. D. C. 321,—S. AF. 

r. —-— For rescission.) — The ct. 
will not entertain an action by a pur- 
chaser for a rescission of a sale & return 
of the price on the ground of breach 
of warranty, where such salo has taken 
place on a Sunday in contravention 











of Ord. 1 of 1838, 8. 2.—BLACK ¥. 
OUD Marna (1907), 24 Ss. Cc. 170.— 
t. Against agent for an account.) 


—RUSKIN  v. WASSERMAN, [1917] 


W. L. D. 176-8, AF. 


I:von if it, could be bhown that the sale 
of a cigar was a work of necessity or 
mercy mm any particular case, it could 
not. be asnerted as a gencral proposition. 
--R.v Waris, Re. v, ALDEEN, tv, 
WaLpock, KR. ov. Ro‘ (1915), 19 
O. W. RR. 442; 2 Of W. N. 1232; 
241 0. L. R. 77.—CAN. 

a. Ry hotel employce.}-—R. v. 
Wats & GRAN (1913), 26 W. L. lk 
304.--CAN, 

b. Right to drawback on duty.]— 
In a claim nade by distillers in Scotland 
for a drawback on duty allowed for 
spirits distilled for exportation to 
England .—Held: by the words of 
the Acts allowing the abatement ‘‘ for 
every day ” the still should work, did 
not include Sunday, though the dis- 
tillers worked the stills on Sabbaths, 
it being a profanation of the laws with 
regard to the Sabbath, which hold It 
ilegal to work on that day, & therefor 
that they could not claim a drawback 
ou the duty for spirits made & distilled 
on that day.—Easron & Co. v. BROWN 
(1798), 4 Pat. App. 39.—-SCOT. 


PART II. SECT. 2, SUB-SECT. 3. 


o. Validity of bye-law — Not to 
drive any cart, elc., through corporate 
limits. A corpn. bye-law made_ it 
unlawful to drive any cart, otc., laden 
or returning from having been laden, 
through the corporate Umits on a 
Sunday. Deft. who did not live within 
the corpn. drove a wagon, laden, on & 
Sunday over oa high road that passed 





farm, park, garden, ctc. -—Held: the 
muniei nal council of a city had power 
under (bis enactment to pass a bye-law 
providing that. no person shall on the 
subbatbh day, in any public park, square, 
garden, ete, im the erty, publicly 
preach, lecture, or declaim.—He CRrib- 
CORPN. (1891), 21 


BIN & TORONTO 
O. IR. 325.—CAN. 
Fruit selling on Sunday.) 





e. 
—R. ve. PHETERSKY (1895) 4B. CG. a. 
385,---CAN. 

f. -—— Bye-law affecting 
morals.J—R. v. PETERSKY (18 
B.C. Rt. 549.—CAN. 

g.-—.}— A municipal bye-law 
forbidding the opening of restaurants 
& the sale therein of any merchandise 
on Sundays, is ultra vires, as it. deals 
with the observance of Sunday or tho 
Lord’s Day.—CorrPn. DE LA PAaRoIssr 
pK Sr. Prosprr_v. RopRIgue (Que.) 
(1917), 56 8S. CO. Ik. 157; 40 DL. RR. 
30.—CAN. 

h. —~—- Pussed on Good Friday.J— 
Re ScivuMaACHER & CHESLEY OORPN, 
(1910), 16 O. W. KR. 641; 21:0. L. Rk, 


522: 10. W.N. 1011.-—CAN. 
k. ———_ Bye-law closing premises 
on New Year’s Day, &, when New 


Year’s Day a Sunduy, on Monday— 
Whether Monday to be treated as a 
Sunday in the matter of bond p 
travellers.}— HENDERSON v, Ross, [1928] 
S.C. (J.) 743 [1928] 8. L. T. 449,~— 
SCOT 
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Sect. 2.—Observance of Sundays and holidays: Sub- 
sect. 4, A. & RB. (a), (b) & (c), & C.] 


Sup-sEctT. 4.—LEGAL PROCEEDINGS oN SUNDAYS 
AND IIOLIDAYS, 


A. In General. 


See Sunday Observance Act, 1677 (c. 7), 8. 6; 
R.S. 0., Ord. 64, r. 4. 

182. General rule—Judicial acts prohibited— 
Not ministerial acts.|—An arrest on a Sunday is 
xood, no judicial acts can be done on a Sunday, 
ministerial may.—MACKALLEY’s Case (1611), 9 
Co. Rep. 65 a; Cro. Jac. 279; 77 BE. R. 828; 


sub nom. ANON., Jenk. 291. 

Annotations :—Refd. Waite v. Stoke Hundred (1618), Cro. 
Jac. 496; Harvy v. Broad (1704), 2 Salk. 626; Swann 
v. Broome (1764), 3 Burr. 1595. Mentd. Heydon’s Case 
1613), 11 Co. Rep. 6a; Hodges v. Marks (1615), Cro. 
ac. 485; R. v. Cary (1616), 3 Bulst. 206; Hollowaye’s 
Case (1628), W. Jo. 198 ; Gwinne v. Poole (1692), 2 Lut. 
App. 1560; R. v. Plummer (1701), Kel. 109; Jackson 
v. Humphreys (1707), 1 Salk. 273; RK. v. Tooley (1709), 
2 Ld. Raym. 1296; Smith v. Bouchier (1734), Cunn. 89; 
O’Brian’s Case (1844), 1 Den. 9; KR. v. Davis (1861), Le. 
& Ca. 64; Galliard v. Laxton (1862), 2 B. & S. 363; 
Barnacott v. Passmore (1887), 51 J. P. 821. 


133. -| — Waite v. STOKE 
HUNDRED (1618), Cro. Jac. 496; Godb. 280; 79 
EB. R. 423. 

134, —— .|—Judicial acts cannot be 
done on a Sunday, but other acts may be lawfully 
done (MAULE. J.).—RAWLINS v. WEST DERRY 
OVERSEERS (1846), 2 C. B. 72; Cox & Atk. 132; 
1 Lut. Reg. Cas. 373; Bar. & Arn. 509; Pig. & 
R. 229; 15L. J.C. P. 70; 10 Jur. 268; 1385 EB. R. 


S68, 
annotation :-—Refd. Hughes v. Griffiths (1862), 13 C. B. N.S. 


135. Writ returnable on Sunday—Writ of in- 
quiry.|——Minor v. WinSoN (1732), Kel. W. 59; 
25 E.R. 489. 

136. Writ of distringas.]—A writ of distringas 
returnable on a Sunday is a nullity.—MORRISON v. 
MANLE@Y (1842), 6 Jur. 838. 

137. Issue of writ of summons on Sunday.] 
A writ of summons dated on a Sunday is a nullity, 
& the objection is not waived by lapse of time.— 
HANSON v. SHACKELTON (1835), 4 Dowl. 48; 1 


Har. & W. 342, 
Annotation :—Reid. Maltby v. Murrells (1860), 5 H. & N. 813. 


138. Copy writ of summons tested on Sunday.] 
JORRALL v. FOULKES (1848), 3 New Pract. Cas. 90 ; 
2 Saund. & C. 262; 11 L. T. O. S. 183. 

139. Putting in bafl.|—Bail above may be put 
in on a dies non juridicus.—BADDELEY v. ADAMS 
(1793), 5 Term Rep. 170; 101 E. R. 97. 

140. Swearing affidavit on Sunday.] — Qu.: 
whether an affidavit which appears by the jurat to 
have been sworn in court on a Sunday. is void.— 
Dor d. WILLIAMSON v. Rok (1845), 15 L. J. Q. B. 


























39. 

141. Sitting of court on Sunday~—To take verdict 
of jury.}—Semble: if on a Saturday the jury be 
locked up to consider their verdict & cannot agree, 
& one of the jurors be ill, the ct. may be adjourned 
to Sunday, & may sit on the Sunday in order that 
the jury may be asked if they have agreed on their 


(1840), 1 Ont. Dig 
137 il. 


PART II. SECT. 2, SUB-SECT. 4.—A. 


1. General rule — Judicial acts pro- 
aan ROE by only day on which 
no judicial act can be done in this 


. 20).-—CAN. 


~)--A_ writ of summons 
dated on Sunday is void, & a judgment 
subsequent procee 


TIME, 


verdict, & the judge may restate & explain to them 
parts of the evidence as to which they wish further 
information & explanation.—Re NEWTON (1849), 
13 Q. B. at p. 734; 18 L. J. M. C. at p. 206; 116 
KH. R. at p. 1444; subnom. R. v. NEwTon, 3 Car, 
& Kir. 85. 

annotation :—Mentd. R. v. Charlesworth (1861), 1 B. & 8. 


142, Judgment recorded on Sunday.|—A judg- 
ment recorded on a Sunday is void.—PaGE 1, 
Faucsr (1591), Cro. Eliz. 227; 78 E. R. 482. 
Annotation :-—Retd. Harvy v. Broad (1704), 2 Salk. 626, 

143. Judgment given on Sunday.|—If a writ of 

summoneas ad warranlizandum be returnable on a 
Sunday, & the vouchee dies on that day, the 
recovery is void ; because Sunday being a dies non 
juridicus judgment could not possibly have been 
given until the Monday following, consequently 
the judgment must have been given after the 
death of the vouchee.—BroomeE v. SwANn (1766), 
6 Bro. Parl. Cas. 3838; 2 BE. R. 1115, H. L.3 affy. 
S. ¥ sub nom. SWANN v. Broome (1764), 3 Burr, 
1595. 
144. Signing judgment for want of defence.]—~ 
A judgment for want of a plea cannot be signed on 
a dies non juridicus.—1IARRISON v. SMITH (1829), 
9B. &C. 2483; 71. 5.0.8. &. B. 171; 109 1. kh, 
91, 


B. Service of Process, Pleadings, etc. 
(a) In General. 


See Sunday Observance Act, 1677 (c. 7), s. 6. 
145. General rule—Service ee —The service 
of process on a Sunday is absolutely void by 

Sunday Observance Act, 1677 (c. 7), s. 6, & cannot 

be made good by any subsequent waiver of deft. 

by his not objecting till after a rule to plead given. 

—-TAYLOR v. PuILutrps (1802), 3 Kast, 155; 102 

EB. RB. 556. 

Annotations :—Consd. Maltby v. Murrells (1860), 5 H. & N. 
813. Refd. Coates ». Sandy (1841), 2 Man. & G. 313, 
Graham v. Ingleby (1848), 1 Exob. 651; R. vu. Leominster 
nee aon & S. 391; Oulton v. Radcliffe (1874), L. Lt. 


146. Service of citation—Under ecclesiastical 
law.]—A citation issued by the chancellor of a 
diocese against a person for incontinency, may be 
served on a Sunday, notwithstanding Sunday 
Observance Act, 1677 (c. 7).—-BROUKBANCK 1. 
ALLENSON (1699), 12 Mod. Rep. 275; 88 Hh. Kh. 
1318; sub nom. ALANSON v. BROOKBANK, 5 Mod. 
Rep. 449; Carth. 505 ; sub 20m. ALLEN tv. BROOK- 
BANK, 2 Salk. 625. 

147. Service of attachment.)—Whether an 
attachment may be served on Sunday.—CEcIt v. 
NorrincHaM (Town) (1700), 12 Mod. Rep. 348; 
88 E. R. 1371. 

148. J—A rule nisi for an attachment of 
non-payment of money, pursuant to the master’s 
allocatur, cannot be served on a Sunday.— 
McILEHAM v. SmiTH (1798), 8 Term Rep. 86; 


101 E. R. 1281. 
Annotation :—Refd. Rawlins v. West Derby Ovorseers (1846), 
1 Lut. Reg. Cas. 373. 


149. Service of subpw@na.!|—Subpcena, served on 


n. Right of judge to_ refuse to 
proceed with action on holidays.}—On 2 
close holiday, a judge might properly 
decline to proceed with any inquiry, 
trial, or other matter on the civil side 





dings founded 


Province is the Lord’s day, or Sunday. 
Other statutory holidays are not dies 
non juridici in this senae.—FostTer v, 
poe ro Ry. Co. (1899), 31 O. R. 1.—- 


187i. Issue of writ of summons on 
Sunday,)—Uunt v. GORDON (1880), 
Udal, S0.- -FIIJL, 

187ii.- _-.]}—It isirregularto {issue 
@ writ, on Sunday.—HaLy v. BrusH 


& 

thereon will be set aside, & the date of 
summons is not amendable.-McK1n- 
NON v. PROUD (1874), 1 P. i. I. 474.— 
CAN. 

m. Taxation of coats.) — Good 
Friday, though a public holiday, is 
hot a dies non, & a taxation of costs 
on that day ts not irregular.—GILL- 
MORE v. GILBERT (1850), 7 N. B. R. 
(2 All.) 50.—CAN, 


of his ct.—-Ram Das CHAKARRBATTI ¥- 
Corron GINNING Co. (OFrroraAlL LIQuUI- 
DATOR) (1887), I. L. R. 9 All. 366,—IND. 

0. Order of prohibition.) —~ An order 
of prohibition made by the High 
Comr. for the Western Facitc, wae 
alleged By gets a Sunday :—Held; not 
to be bad upon that ground.--HUn! 
v. GORDON (1884), 2N.Z. L. 7. C. 
160.—N.Z. 


Part II.—Sunpays ann Ho ipays. 


Sunday, irregular.——MACKRETH v. NICHOLSON 
(1815), 19 Ves. 367; 34 E.R. 554, L. ©. 

150. Service of warrant.]—Deft., who was in 
custody at Cambridge, received an order on a 
Saturday for his discharge: this was forwarded to 
the under-sherift at Wisbeach: on the next day, 
Sunday, the gaoler received a warrant of detainer 
under a writ of ca. aa., which had been issued the 
day before :—Held: deft. was not entitled to his 
discharge under Sunday Observance Act, 1677 
(c. 77), 8. 6, on the ground that the service of the 
warrant on Sunday was void.—SAMUEL v. BULLER 
(1847), 1 Iexch. 439; 17 1L. J. Ex. 54; 107. . 
O. S. 168; 11 Jur. 978; 154 BE. R. 187. 
Annotation :—Refd. Hooper v. Lane (1857), 6 H. L. Cas. 443. 


(b) Pleadings. 

Sce R. 8. C., Ord. 64, r. 4. 

151. Delivery of statement of claim.]—WaL- 
GRAVE v. TAYLOR (1700), 1 Ld. Raym. 705; 91 
i. R. 1870 5 sub nom. WALDRGRAVE’S Casg, 12 Mod. 
Rep. 606. 

152. -|—Declaration cannot be delivered on 
a Sunday.—Tayior’s CasgE (1701), 12 Mod. Rep. 
667; 88 KB. R. 1590. 

153. ——— Claim against prisoner in gaol.|— 
TOMPKINS v. WOODLEY (1742), Barnes, 387; 94 
KB. OR. 968. 

154. Action for ejectment.]-—A declaration 
in ejectment was left at the house of the tenant in 
possession on Saturday, & reccived by him on the 
next day, Sunday, before the essoin day :—Held: 
{this was service of process on a Sunday, within 
Sunday Observance Act, 1677 (c. 7), s. 6, & void.— 
Dor d. Warren v. Ror (1826), 8 Dow. & Ry. 
K. B. 342. 








(ec) Notices. 

155. Notice of award.] --Notice of an award on 
a Sunday is good, if the party cannot otherwise be 
served.—ANON. (1697), 12 Mod. Rep. 158; 88 
Jo. R. 1233. 

156. Notice of signing judgment.] — ANoN. 
(1728), ] Barn. Kk. B. 189; 94 BE. R. 97. 

157. Notice to appear.|-—Notice to appear on Sun- 
day being the return day, zood.—LLOyYD v. BEESTON 
(1734), Cooke, Pr. Cas. 100; 125 E. Rt. 983. 

158. Notice of pleading.}—WaLkER v. TOWNE 
(1746), Barnes, 309 ; 94 EK. R. 829. 

159. -|—Service of notice of declaration on 
a Sunday is bad, though deft. accept it knowing 1t 
to be irregular.—Monaan v. JOHNSON (1791), 1 
Hly. Bl. 628; 126 BF. R. 358. 
on Reet: Oulton v. Radcliffe (1874), L. RR. 9 

160. -|—Service of notice of plea filed on 
a Sunday is void by construction of Sunday 
Observance Act, 1677 (c. 7). 8. 6, which avoids all 
process, etc., served on that day.--—-RORBERTS v. 
MONKHOUSE (1807), 8 Rast, 547; 103 FE. R. 453. 


Annotations ee Doe d,. Warren v. Roe (1826), 8 Dow. 
& Ry. K. B. 342. Refd. Rawlins v. West Derby Ovor- 
seers (1846), 2 C. B. 72. 











PART Il. SECT. 2, SUB-SECT. 4.— 
B. (b). 


Pp. Delivery of statement of claim.) 
——Under 29 Car. II, c. 7, s. 6, which is 
in force in Alberta, the sorvice of a 
statement of claim on Sunday is void. 
—LAMB v. LamMB (Alte.), [1925] 4 
Pa 526; [1925] 3 W. W. JR. 897. 


The service of a p 


— Tho 
—~——~.] — MILNER v. MILNER 
-), [1927] 4 D. L. R. 644; [1927] 
W. RR. 241.—CAN, 

PART II. =e 2, SUB-SECT. 4.— 


(Atte 


r. Service on Good Friday.) — 


Light Coa. ¥. 
Service of a notico on Good Friday is 


N.5, R, 419; 6 


good.---CLARKE v. FULLER (1846), 2 
U. GC. R. 99.—CAN. 
t. Service on Queen’s birthday.)J— 
ape ty on an paaeped 
on the Queen’s ay is good.— 
UPTON Popes (1878), 18 Nn B. RR. 
(2 P. & B.) 192.—CAN. 

a. Copy of appointment to examine. | 
service of a oopy of an 
appointment. to examine 
solr. on a Sunday for 4& 
insufficiont.—LOVELACE v. HARRING- 
TON (1884), 10 P. IR. 157.—CAN. 

b. Schedule of prices charged for 
+ (0) light & energy.J—CHAMBERS KLECTRIO 
ANTWELL 

. L, R. 529.—CAN. 
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161. Notice of trial—Service on Easter Tuesday.] 
—A notice for trial on a day that was Easter 
Tuesday, held good.—CHARNOCK v. SMITH (1835), 
1 War. & W. 217. 

162. Notice to produce.]—Service [of notice to 
produce] on a Sunday is bad.-—HuUGHES v. Bupp 
(1840), 8 Dowl. 315; 4 Jur. 159. 


Anneiehay 2 wee: Rawlins v. West Derby Overseers (1846), 


163. Notice of appeal—Against maintenance 
order.]|—-Notice of appeal under Bastardy Act, 
1884 (c. 101), s. 4, is m the nature of process, & 
cannot be legally served on a Sunday.—R. v. 
MIDDLESEX JJ. (1848), 5 Dow. & L. 580; 8 New 
Mag. Cas. 1; 3 New Sess. Cas. 152; 2 Saund. & 
C. 571; 17L. J. M.C. 111; 11. T. 0. S. 1382; 
12 Jur. 434; 12 J. P. Jo. 392. 


Annotations :—~Folld. Milch v. Frankau, (1909] 2 K. B. 100. 
Refd. Mumford v. Hitchcocks (1863), 14 0. B. N.S. 361. 


—---— Against removal order.]|—Sce Poor Law, 
Vol. XXXVIIL., p. 345, Nos. 1488, 1484. 

164. Notice of objection.|—A notice of objection 
sent by post, so that it would in the ordinary course 
of the post, be delivered on a Sunday is neverthe- 
less well served.—Cotvinn v. Lewis (1846), 2 
Cc. B. 60; Bar. & Arn. 608; Cox & Atk. 137; 
135 Ie. R. 863; sub nom. CoLVILLE +. RocnkestTer 
TOWN CLERK, 1 Lut. Reg. Cas. 380, n.; 15]. J. 
C. P. 72, n. 

Barnet hon, Red. Rawlins v. West Derby Overseers (1846), 
. o baie 

165. Notice of removal of pauper.J]—-By Poor 
Law Amendment Act, 1834 (c. 78), 8. 79, no pauper 
shall be removed under any order of removal 
until twenty-one days after a notice of charge- 
ability, accompanied by a copy of the order & of 
the examination, shall have been sent “ by post or 
otherwise,”’ by the overseers of the parish obtaining 
the order to the oversecr of the parish to whom the 
order:s directed :-—Held: admitting that the delivery 
of those documents in the ordinary manner would 
be service of an order or process within Sunday 
Observance Act, 1677 (c. 7), s. 6, the transmission 
of them by post under Poor Law Amendment Act, 
183-4 (c. 76),s. 79, where, by the ordinary course of 
post, they reached on Sunday the hands of the 
overseers of the parish to whom the order was 
directed, was not void by Sunday Observance Act, 
1677 (c. 7), 8. 6.—R. v. LEOMINSTER (INHABITANTS) 
(1862),2 B. & S. 391; 31 L.J.M.C. 95; 61. 7. 
216; 26 J. P. 342; 8 Jur. N.S. 793; 121 BE. R. 
1119. 





C. Execution of Process. 


166. Scire facias tested on Sunday.]|—If a sci. fa. 
be tested on a Sunday, it is error.—BARRET v. 
CLEYDON (1558), 2 Dyer, 168 a; 73 EB. R. 368. 
Annotations :-—Refd. Swann v. Broome (1764), 3 Burr. 


1595. Mentd. Worcester v. Paddon_ (1598), Cro. Eliz. 
605 : Barnardiston v. Soames (1674), Freem. K. B. 380. 


167. Arrest on Sunday.|—MACKALLEY’S CASE, 
No. 132, andie. 


PART II. SECT. 2, SUB-SECT. 4.-—C. 
o. Arrest, commitment or  convic- 
tion on Sunday or holhday.}—Judicial 
proceedings should not be conductod 
on Sunday, &, where prisoner was 
committed for trial at a proliminary 
investigation before a magistrate on a 
Sunday :—Z/eld: ho was entitled to 
his dischargo.—R. v. CAVELIER (1896), 
11 Man. L. It. 333.—CAN. 
vw. Leany, Ex p. 
35 N. B. Ft. 509.— 


e. .}+Easter Monday is not 
@ non-juridical day, & the ct. refused 
to set aside a conviction made on that 
day for an offence against Canada 


on piltf.’s 
Monday is 





d e oP—h. 
GaRLAND (1901), 
CAN. 





1909), 43 
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Sect. 2.—Observance of Sundays and holidays: Sub- 
sect. 4, C.; sub-sect. 6.) 


-|—WAITE v. STOKE HUNDRED (1618), 
Cro. Jac. 496; Godb. 280; 79 BE. R. 423, 

169. .]—Attachment lies for arresting on 
Sunday.—ANONn. (1670), 1 Mod. Rep. 56; 86 KE. R. 
728. 

170. ——.]— ANON. (1825), 3 L. J. O. S. K. B. 
128. 

171. Arrest on criminal process.] — An 
arrest cannot be made on a Sunday upon process 
for good behaviour.—PRINSOR’s CasE (1641), Cro. 
Car. 602; 79 KE. R. 1118. 

172. ——_—.]—-JOHNSON v. COLTSON (1679), 
T. Raym. 250; 83 E. R. 129. 

Annotation :-—Refd. Hx p. Eggington (1853), 18 Jur. 224. 
-|—See CRIMINAL Law, Vol. XIV., 
pp. 188, 189, Nos. 1685-1687. 

178. Arrest on civil process.]|—Bail cannot 
take deft. on a Sunday, in order to surrender her.— 
BROOKES v. WARREN (1779), 2 Win. Bl. 1273; 96 
E. RR. 748. 

——.]— See Surnirrs, Vol. XLI., pp. 88, 
8&9, Nos. 253-263. 

Arrest on attachment.|—See CONTEMPT OF 
Court, Vol. XVI., p. 77, Nos. 945, 946. 

174. —~—- Validity of subsequent detainer.}/— 
Where a prisoner has been arrested on a Sunday, 
a subsequent detainer by another party, without 
collusion, is not vitiated by the illegality of the 
original arrest.---/?e RAMSDEN (1846), 15 Ji J. 
M.(,1183; 117. P. 21. 

175. Arrest on Christmas Day.}—By 9 Geo. 4, 

c. 3], 5. 23, it is enacted, that if any person shall 
arrest any clergyman upon any civil process, while 
he shall be performing divine service, he shall be 
guilty of a misdemeanour, &, being convicted 
thereof, shall suffer such punishment, by fine & 
imprisonment as the ct. shall award. Where, 
therefore, deft., a clergyman, was arrested on 
Christmas Day, whilst he was officiating in a chapel, 
& he afterwards gave a bail bond, the ct. ordered 
the writ & subsequent proceedings to be set aside ; 
but as neither pitf. nor his attorney ordered the 
arrest to be made on Christmas day, the rule for 
setting aside the proceedings was made absolute 
without costs.— Goppard wv. Harris (1831), 7 
Bing. 320; 5 Moo. & P. 122; 91. T. 0.8. 0. BP. 
109; 181 BE, R. 124. 
176. Execution of writ of inquiry on Sunday.}-— 
A writ of inguiry cannot be executed on a Sunday, 
dz the ct. is bound to look into the almanac & take 
notice of it though not specially assigned for error. 
—HoyYLeE v. CORNWALLIS (LORD) (1720), 1 Stra. 
387; 93 Ih. R. 584; sub nom. CORNWALLIS (LORD) 
v. Horie, Fortes. Rep. 373. 


Annotations :~—Refd. R. v. Sparrow (1739), 2 Sess. Cas. K. B. 
184. Mentd. Smith v. hk. (1849), 13 Jur. 850. 


Tomperance Act.—-lt. v. MCKAY, Jer p. 
CORMIER (1907), 38 N. B. RR. 231; 





























payments of costs are in the naturo 
of executions, & cannot be executed 


TIME. 


177. Execution of fleri facias on Sunday.]— 
The assistants of a sheriff’s office, for the purpose 
of executing a writ of fi. fa. illegally entered 
plitf.’s premises on a Sunday by breaking open a 
window. They afterwards by the  officer’s 
direction, abandoned possession on the Monday 
following. On the Thursday after, the officer 
himself entered the same premises to execute 
a distress warrant :—Held: he was not debarred 
by the act of his assistants from selling the goods 
when seized on the second occasion.—P&ERCIVAT, 
v. STAMP (1853), 9 Exch. 167; 20. L. R. 282; 23 
]L. J. Hx. 25; 22 L.T. 0.8.90; 18 J.P.105; 2 
W. R. 14; 156 E.R. 71. 

Annotation :—Refd. Hooper v. Lane (1857), 6 H. Lu. Cas. 443. 

Execution of distress warrant.]——See Distruss, 
Vol. XVIII., p. 311, Nos, 462-463. 


Sunb-secrT. 5.—EXEMPTIONS FROM OBSERVANCE. 


Sec Sunday Observance Act, 1677 (c. 7); Sunday 
Observation Prosecution Act, 1871 (c. 87). 

178. Work of necessity—Carriage of hay.]— 
WHEELER’S CASE (1613), Godb. 218; 78 If. R. 133. 
Annotations :-—Refd. Camden v. Wome (1791), 4 Term Rep. 

382; Gould v Gapper (1804), 5 Kast, 345. 

179. Barber.)-—An apprentice to a barber 
in Scotland, bound by his indentures ‘ not to 
absent himself from his master’s business on holiday 
or week day, late hours or early, without Icave,”’ 
went away on Sundays without leave, & without 
shaving his master’s customers :~ /Teld: the 
apprentice could not be lawfully required to attend 
his master’s shop on Sundays for the purpose 
of shaving the customers, & that work & all other 
sorts of handicraft were illegal, in ingland as well 
as in Scotland, not being works of necessity, or 
mercy, or charity.— PHMLLIPS 7 INNES (1837), 4 
Cl. & Fin. 284; 7 E.R. 90, TY. 0. 

Annotations .--Distd. Palmer v. Snow, [1900] 1 Q. B. 725. 

Refd. ht. v. Cleworth (1864), 28 J. P. 26£; Rossi v. Mdin- 

vurgh Lord Provost, [1905] A. C, 21. 








180, —-— Haymaking.]—Rt. ». CLiwortn, No. 
108, ante. 
181. Question of fact—Finding of justices 


conclusive.j|—R. v. CLuwortTu, No. 10%, ante. 
182. Preparation of food—Baking & selling 
bread.j—R. v. PAWLETT (1707), 1L Mod. Rep. 114 ; 
88 HK. R. 935. 
183. —-—.] ~—Baking provisions on a Sun- 
day, & the like, not an offence within Sunday 
Observance Act, 1677 (c. 7).—It. uv. Cox (1759), 2 


Burr. 785; 97 EB. 1. 662. 
Annotations .— Apld. R. v, Younger (1793), 5 Term Rep. 
449. Consd. Bullen v. Ward (1905), 74 L. J. K. LB. 916. 


-.|—See, also, Koop & Dreas, Vol. 
XXV., p. 121, Nos. 430-433. 
; Cook’s shop-—Fish & chip shop.]— A 











PART Il. SECT, 2, SUB-SECT. 5. 
q. Work of = necessity — Drivini 


3 E. L. R. 407.—CAN. 

f.$—.}-Hr p. Moore (1921), 
58 D. L. R. 3073; 36 Can. Crim. Cas. 
257; 48 N. B. R. 340.—CAN. 


as .}—-t. v. SawcHuk (Man.), 
{1923] 2 W. W. R. 824.—CAN. 

h.——.}/— Tho fact that an 
arrest under a warrant Issued under 
Criminal Code, s. 655, for an offence 
against Manitoba Temperance Act, 
Cc. A., 1924, c. 118, is mado on a 
Sunday does not render tho arrest 
illegal.—R. v. SmiTH, {19277 2D. L. RR. 
O82; [1927] 1 W. W. R784; 47 Can. 
Crim. Cas. 345; 36 Man. L. R. 386.— 
CAN. 

k. ———.] — CROWE v. HALLIDAY 
(1791), 2 Ridg. Parl. Rep. 289.—IR. 
1. ——~.] — Attachments for non- 


upon a Sunday.—Hawkins v. Facx- 
MAN (1795), 2 Ridg. Parl. Rep. 309, n. ; 
Ridg. L. & 8. 541.—IR. 

m. -J—An arrest under an 
attachment issued by the insolvent ct. 
against a party for refusing to give 
testimony, may be executed on a 
Sunday.—WatLsH v. JORDAN (1825), 
Sm. & Bat. 433.—IR. 

n. -J—~R. v. Torrens, Ite 
LYNCH v,. TORRENS (1833), 2 Ir. L. Rec. 
N. 38. 28.—IR. 

0. ———.J-—-Rt. v. RAMBAY (1867), 16 
W. R. 191.— IR. 

p. Search warrant.) —- A search 
warrant under the Canada Temperance 
Act cannot be exccuted on Sunday.— 
RK. v. LAWLOR, Ex p. WiLLIB (1917), 44 
N. B. R. 347; 27 Can. Crim. Cas. 383. 


— 








sheep.}-- MELBOURNE, BANKING Co, 7. 
BREWER (1875), 1 N.S. W. S.C. R. 
N. 8. 103, n.—AUS. 


r. Accepling delivery of mith 
on Sunday.J— The taking by a 
condensed milk co. of milk from 
farmers on Sunday, the farmers not 
being able to keep the milk over 
Sunday & deliver it, on Monday in &@ 
condition sultable for manufacture :— 
Ileld : to be @ work of necessity within 
Lord’s Day Act, R. 8. C. 1906, o. 153, 
s. 12.—Re Marie LEAF CONDENSED 
MILK Co. (1921), 49 OU. L. R. 6; 34 
Can. Crim. Cas. 215; 19 O. W. N. 
388; 59 D. L. R. 503.—CAN., 








t. Sule of gasoline.+—-R. v. 
CumMinaes, R. v. Roptnson, [1925] 
ID. L. R. 1126; [1925] 1 W. W. R. 


Parr ll.—Sunpays AND HOLIDAYS. 


tradesman in the course of his business cut up 
& cooked or fricd potatoes, sometimes alone 
& sometimes with fish, which he sold hot on his 
premises to the poorer classes. Jle was charyed 
with exercising his ordinary calling by doing this 
on a Sunday :—IJleld: his premises came within 
the exception of Sunday Observance Act, 1677 
(c. 7), 8. 3, as being a ‘‘ cook’s shop ”’ for such as 
otherwise could not be provided, & he was there- 
fore not liable to the penalty imposed by sect. 1 
of the Act.—-BULLEN v. WARrp (1905), 74 J. J. 
K. B. 916; 93 L. T. 489; 69 J. P. 422; 54 W. R. 
411; 21 T. L. R. 753; 49 Sol. Jo. 743; 21 Cox, 
G. C. 28, D.C. 

Annotation :-—Consd. Amorette v. James, [1915] 1 K. B. 124. 

185. Work of charity.}—-Paimiivs v. INNES, No. 
179, write. 

186. Rallways—Delivery of luggage from cloak 
room.|—Pltf., arriving in London by defts.’ rail- 
way on Saturday evening, left a portmanteau at 
the luggage & cloak office on the up platform of 
the Paddington Station, & on paying 2d. received 
a ticket acknowledging the receipt with printed 
conditions, among which was a notice that the 
co. would not ‘‘ deliver up luggage except to 
persons producing the proper reccipt.’? On 
Sunday evening, intending to leave London by 
another railway, he came to the Paddmgton 
Station for his portmanteau, & found the oflice 
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that the superintendent was on the other side; 
whereupon he went across to the down platform, 
from which a train was starting, & the super- 
intendent sent a porter with a key of the office, 
& he obtamed his portmanteau. Ile was thus 
delayed forty minutes, & prevented from leaving 
London by the other railway that night. In an 
action for not redelivering the portmanteau within 
a reasonable time the jury found for pltf. :—Held : 
by the ticket defts. were bound to deliver up the 
portmanteau on Sunday as well as on other days, 
on a reasonable request & within a reasonable 
time; & whether there had been an unreasonable 
delay was a question for the jury.—STALLARD v. 
GREAT WESTERN ty. Co. (1862), 2 B. & S. 419; 
3117.3. Q. B.187 5 267. bP. 548; 8 Jur. N.S. 1076 ; 
10 W. R. 488; 121 E.R. 1129; sub nom. Sranner 
v. GREAT WESTERN Ry. Co., 6 L. T. 217. 

Jews —- Employment on _ Sundays.] — See 
Facronies & Srovs, Vol. XXIV., p. 927, No. 190. 

Supply of gas—Dailly test.|—See Gas, Vol. XXV., 
p. 492, No. 125. 

Sale of ice cream—Whether ‘‘ meat’’ within 
Sunday Observance Act 1677 (c. 7).]—Sce Foop & 
Druas, Vol. XXV., p. 131, Nos. 514, 515. 

Intoxicating liquors.] — Sec  INYOXICATING 
Liquors, Vol. XXX., p. 72, Nos. 572-575. 

Factory & shop half holidays.|—See Facronrigs 
& Suops, Vol. XXIV., pp. 927, 931-934, Nos. 189, 


shut. 


325, 438 Can. Crim Cas. 254 21 
Alta L. IR. 117.—CAN. 
— Sale of 


a. refreshments j-~ 
Munro a, Swan, [1918] N. Z. Le. RR. 
382.—N.Z. 

b. Land agent making contract for 
sale.J—29 Car. 2 (c. 7), 8. 1, aR to 
Sunday trading is applicable to, & in 
force, in Vietoria, But such Act docs 
not apply to a land agent, who is not 
within the words ‘f other person 7? In 
the Act, & therefore a contract for the 
salo of land completed by a land agent 
on w Sunday may be valid.—RONALD 
nm LALOR (1872), 3 V. Rt. (dy.) 98.-— 
AUS. 
catlle.] -—— bar p. 
TULLY (1892), [3 


o. Jmpounding 
GUNTHORP, We p. 


N.S WLLL. RR. (L) 282, 9 N.S. W. 
W. N. 48.-—AUS. ; 
d. Seamen & flremen |] —- Seamen 


& flrenen are not Included in the 
woids tradesman, artificer, workman, 
labourer, or other person in the 
29 Car, 2, ¢. 7.-— MARSHALL v. FOSTER 
(1808), 214 V. L. R. 155.—AUS. 

6. -}— MurRRAY v. Coast S.8,. 
Co., LINDEN v. Coast SS) Co. (1912), 
22 W. a RK. 6723; 3 W. W. RR. 153; 
17 B. Gc. RR. 469; 8 D. L. RR. 378.-- 
CAN. 

f. Serving “aetual or — intending 
passengers"? by rarduay.J—KNILY v. 
Harr, (1910] A. C. 192, bP. C.-- AUS. 

ge. Cab” driver.}] — A cal driver, 
the servant of a livery stable Lovper, 
is not within Lord’s Day Act, KR. 8S. O. 
1887, c. 203, a8. 2.—lt. wo. Boupway, 
8 CU. L. T. Oce. N. 269.--CAN. 

h. ~+}-A cab driver is not 
Within any of the classes of persons 
enumerated in Lord’s Day Act, 
R. 8. O. 1887, c. 203, 8. 1, & cannot be 
lawfully convicted, thereunder for 
driving a cab on Sunday.—R. v. 
SOMERS (1893), 24 O. R. 244.—-CAN. 

k, Zravellers for pleasure on steam 








Jd -——VOL. XLII . 


After some time he was told by a porter 


212-227. 


boat.J—R. v. DaAGGrirr, Ti. 7. FORTIER 
(1882), 1 O. RR. 437.—CAN, 

I Public servant of Crown.)]— lh. 
Rape tt! (1883), 4 O. lt. 282.— 

m. Company operating sircet 1ail- 
way.}—Defts. were incorporated by 
letters patent under Street Railwa 
Act, It. S. O. 1887, c@ 171, which 
authorised them to construct & 
operate (on all days except Sunday) a 
street raihway :—eld: an action 
would not lie by the Crown to restrain 
defts. fiom operating the road on 
Sunday, tho restriction against thei 
doing 60 being at most an implied one, 
& no substantial ingury to the public 
or any other interference with pro- 
pructary righis, being shown.—-A.-G. 
v NIAGARA FALLS, WESLEY PARK & 


CLIFION TRAMWAY Co. (1891), 18 
A. Rt. 453.— CAN. 
n. ——-.}-A co. ineorporated for 


the purpose of operating ptreet cars 
does not come within Lord’s Day Act, 
RLS. QO. 1887, ¢. 2038, 8. 1.—A.-G. v. 
Co. (1897), 


PIAMILION SinkKeKer ly. 


24 A. RK. 170.—CAN. 

0. Foreman of railway  clevator.) 
—Deft. wus convieled of following 
his ordinary calling of foreman of the 
Grand runk Railway Co. elevator in 
supcrintending the unloading of grain 
from uw vesse] into the elevator on 
Sunday :—Held: R.S. O. 1897, c. 246, 
doves not. apply to that railway, & as 
it did not apply to the employer it 
did not apply to the employee.— lt. tv. 
REID (1899), 30 O, R. 732.—CAN. 

. Barber.j—~Ite LAMBERT (1900), 
7B. C. 1. 396.— CAN. 

a Playing base-ball.) -~ A public 
base-ball guine held on Sunday, & to 
which an admission fee is charged 
does not come within the purview of 
Dominion Sunday Observance Act. 
h. 8S. C.—CaALDWELL v. SHAUGHNESSY 
(1916), Q. Rk. 518. C. 146. --CAN. 


r. Sule of secondhand automobile.) 
—The sale on Sunday of a secondhand 
automobile by one farmer to another 
& the taking on Sunday of a lien note 
thereon is uot illegal in Manitoba.— 
CorE v. FRIESEN, (1921) 3 W. W. RK. 
436; 31 Man. L. R. 334.— CAN. 

t. Contracts of insurance.) —~ 
NORTHWESTERN LIFE ASSURANCE Co. 
v. KUSHNIR (Sask.), {1922} 1 W. W. RR. 
962.—CAN. 

aa. Neu spaper editor. J—R.v. DANIEIS 
er a 46 Can. Crim. Cas. 205. 


bb. Sale of farm implonent on 
Sunday by one farmer to another. }— 
JUFMCNENKO tv. FRICKE, [1926] 2 
D. lL. LR. 10963 [1926) 2 W. W. It 
221; 20 Sask. L. 1t. 492.—CAN. 

ec, Delivery of goods on Sunday.) 
—-Where deft. a JIwuropeun, was sued 
for damages for non-delivery of goods 
®& contended that he was not bound 
to deliver on Sunday .—J/eld : delivery 
on Sunday was not unlawful, & in the 
ubsence of custom to the contrary, 
deft. was bound to deliver the goods 
on that day if they had not already 
boen delivered.—-LLALCHAND BALKIS8AN 
v. KERSTEN (1890), IT. L. Rk. 15 Bom. 
338.-—IND. 

dd. Sealiny.] — There is no law 
which relieves scalers from going on 
the ice because of the sanctity of the 
Sabbath, or justify their refusal when 
so ordered. -—- Richakps v. Jos 
BroTHEnrs & Co, (1892), 7 Ntid. L. I. 
042.—NFLD. 

ee. Watchman.) — Scots Act, 1579, 
e. 70, prohibiting Sunday labour, did 
not apply to a watchman’s job which 
involved Sunday work so as to render 
the job one which a partially disabled 
workman claiming compensation under 
Workmen’s Compensation Act, 1906, 
was not bound to accept.—-SmitH v, 
BEARDMORK (WILLIAM) & Co., Lin, 
(1922), 15 B. W. C. C. 389.—SCOT, 
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TIME. 


Part I11—Computation of Time. 


Sect. 1.—IN GENERAL. 

187. Court takes judicial notice of computation 
of time.J|—Hanrvy (on Harvey) v. Broad (on 
Breap) (1704), 2 Salk. 626; 6 Mod. Rep. 159, 
196; Holt, K. B. 761; 91H. R. 529. 


Annotations :—Refd. R. v. Gumicy (1727), 2 La. Raym. 1528. 
Mentd. Beech v. Parker C780) 1 tee K. B. 330. ‘ 


J|—See, further, Evipencg, Vol. XXII, 
p. 147, Nos. 1238-1252. 

188. Computation of time in criminal matter— 
Same as in civil matter.|—The same rules govern 
the computation of periods of time whether the 
statute limiting the period deals with civil or 
criminal matters.— RADCLIFFE v. BARTUOLOMEW, 
[1892] 1 Q. B. 161; 61 L. J. M. C. 63; 65 J. T. 
677; 56 J. P. 262; 40 W. RR. 63; 36 Sol. Jo. 43; 
sub nom. RATCLIFFE v. BARTHOLOMEW, 8 I. L. kh. 
43, D.C. 

189. Method of computation—No general rule, |— 
No general rule exists for the computation of time 
cither under Bankruptcy Act, 1890 (c. 71), or any 
other statute, or, indeed, where time is mentioned 
in a contract, & the rational mode of computation 
is to have regard in each case to the purpose for 
which the computation 1s to be made. ... To 
say that by the common law a part of a day is 
the whole of a day 1s to say something which is 
contrary to the truth (Lord HKsumn, M.R.). 

It is contended that the old authorities show that 
formerly, when time had to be computed from the 
doing of an act, the first day, that is the day on 
which the act was done, was included, & that that 
rule is applicable to the present case. But it 
has been shown from subsequent cases that there 
in no such universal rule, & that in the reckoning 
of time each case must rely on its own circum- 
stances & subject-matter (A. L. Smiru, L.J.).-— 
Re Noutu, Mx p. Hastuck, [1895] 2 Q. B. 264; 
64 J.J. Q. B. 604; 505.P. 724; 11 TL. R. 417; 
39 Sol. Jo. 560; 2 Mans. 326; 14 BR. 4863 sub 
nom. Re NortH, /vx p. PARKINSON, 72 L. 'T. 854, 
CG. A, 

Annotations --—-Retd. Bridge v. Adams (1899), 63 J. P. Jo. 

394; Goldsmiths’ Co. v. West Metropolitan Ry., [1904] 


1 kK. B. 1. Mentd. Mason ». Holton’s Library, [1913] 
1K. 8.83; 2. v. Norman, (1924) 2 K. LB. 315. 





Sxcr. 2.—INCLUSION OR EXCLUSION OF FIRST 
AND LAST DAYS. 
SuB-SEcT. 1.—IN GENERAL. 

190. General rule—One day excluded & one 
included.|—ANon. (1731), 2 Barn. K. KB. 84; 94 
KE. R. 338. 

191. jJ—The six days’ notice of 
applying for a certiorari to remove an order of 
justices, must be reckoned exclusively of one day, 
& inclusively of the rest; & this is the general 








PART III, SECT. 1. 
189i. Method of computation-—No 
general rulc.|—In construing a docu- 
inont, there is no hard & fast general 





g- -]—— Whore the ir Poe have 
not indicated how a de 

of time fixed by a contract should 
be calculated the computation should, 


rule of computation in matters of practice.— 
R. v. GOODENOUGH (1835), 2 Ad. & El. 463; 111 
BE. R. 1793 sub nom. R. v. CUMBERLAND JJ., 
1 Hfar. & W. 16; 4 Nev. & M. K. B. 378; 2 Nev. 
& M.M. C. 552; 41. J. M. C. 72. 

192. ——- ———.]—-R. v. Turner, No. 809, pos?. 

193. Whether first day included—Depends on 
particular siratimnstancett = ie Norrs, Fa p. Has- 
nuck, No. 189, ante. 

194. Renewal of writ of summons.|—A. 
writ of summons had been renewed under C. L. P. 
Act, 1852 (c. 78), 8s. 11, & the six months during 
which it had to run, had expired on a Sunday :— 
Held: the writ could not be renewed on the day 
following such expiration.—ANON. (1803), 1 H. & C. 
664; 1 New Rep. 331; 32 L. J. Ex. 88; 7 L. T. 
718; 11 W. R. 293; 158 K. RR. 1051. 

Time running from particular day or event.] 
— See Sub-sect. 2, post. 

195. Computation under penal statutes.|-—Qu.: 
if a penal statute say, that prosecution shall be 
in so many days, whether they shall be inclusively 
or exclusively taken. 

The law allows no fractions of a day. (General 
computation of time in penal laws 1s taken in- 
clusively (PARKER, C..J.).—R. v. GREEN (1714), 
as reported in 10 Mod. Rep. 212; 88 Hi. R. 608. 
Annotations :-—~Mentd. RR. v. Marriott (1717), 1 Stra. 66, 

RR. ve. Venables (1725), Fortes Rep. $25; lh. vo, Floyd 

1733), Kel. W. 2863; Smith v» Bouchicr (1734), 2 Stra. 

93; R.v. Killett (1767), 4 Burr. 2063. 

196. Act to be done specified number of days 
before given event.|—-Where an act is required by 
statute to be done so many days at least before a 
given event, the time must be reckoned, excluding 
both the day of the act & that of the event.— 
RK. v. SHROPSHIRE JJ. (18388), 6 Ad. & El. 173; 
112 E.R. 803; sub nom. R. 2. SALOP JJ., 3 Nev. 
& PP. K. B. 286; 1 Will. Wolk & H. 158; 71. J. 
M.C. 66; 2 Jur. S07. 

Annotations :-—Apld. Mitchell v. Foster (1810), 4 Per. & Dav. 

150; Riv. Middlesex JJ. (1845), 3 Dow. & L. 109 5 Norton 

v. Salisbury Town Clerk (1846), 4C. B. 32, Rov. Aberdare 

Canal Co. (1850), 14 Q. BB. 854d. Consd. R. v. Sussex JJ 

tt 28. & &. 664; de Railway Sleepers Supply Wo. 

1885), 29 Ch. D. 204; Riv. Turner (4909), 3 Cr. App 

Rep. 103. Refd. Young v. Higgon (1810), 6M. & W. ad, 

Chamnbers v. Smith (1843), 1 L. T. O. 5, 170, 

Term created by deed.]|—-See DEEDs, Vol. XVII, 
p. 359, Nos. 1691-1605. 

From what date deed effective.} —. Svc 
Deeps, Vol. XVII., pp. 228, 229, Nos. 425-436. 











Sun-skor. 2.--TiME RUNNING FLOM 
PARTICULAR DAY OR EVENY. 
A. In General. 
197. Whether day of act or date included—-Time to 
be computed from act done.]—In real actions the 
writ may abate in part. In personal ones it cannot. 


excluded in the computation of this 
week,-—BARTRAM t. GRICE (1912), 22 
O. W. R. 191; 3.0. W.N. 1296; 3 
D. L. R. 682.—CAN. 


nite period 


rule fur the computation of time.— 
CLIFFORD v. MINISTER OF LANDS 
(1905), 25 N. Z. L. R. 535.—N.Z. 


PART III. SECT. 2, SUB-SECT. 1. 

{. Genrral rule )-—— Semble: where 
time is directed 10 be computed from 
an act done or an event happened the 
dey whereon the act is done or event 
occurs is to be reckoned as inclusive.— 
Senne ®, BRADDELL (1838), Milw. 1. 


as a general rule, be made by in- 
cluding the first day & excluding the 
last ae but the ct. should reserve 
to itself the right to calculate the 
period with mathematical exactness 
where sapecial circurinstances render 
such a@ mode deslrable.—-JOUBKRT v. 
JONSLIN, {1910} App. D. 6.—S. AF. 


h. When both days excluded.) 
Where there is to be an interval of 4 
week between two events, the days on 
which those events occur must be 


PART II. SECT. 2, SUB-SECT. 2.—A. 


197i. Whether day of act or date 
included—Time to be computed from 
act done.j—By an agreement dated 
Sopt. 20, moncy was to be paid within 
one month, & on Oct. 21, the mone) 
was tendered :—ZJfeld ; sutlictent, th 
day of the exccution of the instrmmen 
peing excluded in the computation © 
the time.BARNES v. BoomMER (1861. 
10 Gr. 532.—CAN. 


Parr [1].—Compuration or TIME. 


There shall be no fraction of a day. Unless to 
prevent an inconvenience. Where time is to be 
computed from an act done, the day in which 
the act is done must be included.—BELLASIS v. 
HESTER (1697), 1 Ld. Raym. 280; 91 EB. R. 1084; 
sub nom. BELASYSE v. HESTER, 2 Lut. 1589. 


Annotations :—Apld. R. v. Adderley (1780), 2 Doug. K. B. 
463. Refd. Colenian v. Sayer (1728), 1 Barn. Ki3, 303 ; 
Young v. Higgon (1840), 6 M. & W. 49. Mentd. Story v. 
Atkins (1726), 2 Ld. Kaym. 1427; Hill v. White & 
Willams (1839), 8 Scott, 249; Dundalk Western Ry. v. 
Tapster (1841), 2 Ry. & Can. Cas. 586. 


198. ~]—Nokrnis v. GAwThy HUNDRED 
(1617), Hol. 189; 1 Brownl. 156; 80 KH. R. 289. 
Annotations :—Apld. R. v. Adderley (1780), 2 Doug. K. B. 

463.  Refd. Belasyse v. Heater (1697), 2 Lut. 1489 ; Young 

x > ay 
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199. al -A computation of time from 
the doing of an act commences the instant the act 
is done. A computation from the day on which 
the act is done not until the subsequent day.— 
ANON. (1699), 1 Ld. Raym. 480; 91 K. R. 1219; 
sub vom. WLOWARD’s Cash, Holt, K. B. 195; 2 
Salk. 625. 

Annotations :—Consd. Pugh v. Leeds (1777), 2 Cowp. 714. 
Reid. ‘tomlinson v. Bullock (1879), 43 J. P. 508; Je 
Shurey, Savory v. Shurey, [1918] 1 Ch. 263. 

200. -|—We find in the case of Bellasis 
v. Hester, No. 197, ante, .. . that it is laid down 
by the majority of the ct. that where the com- 
putation is to be made from an act done... the 
day when such act was done is to be included 
(LorD MANsiikrLD).—R. v. ADDERLEY (1780), 2 
Doug. K. B. 463; 99 E.R. 295. 
dnnotatwnes --— Apld. Castle v. Burditt (1790), 3 Term Rep. 

623: Glassington v Rawlins (1803), 3 Kast, 407.  Distd. 

Lester v. Garland (1808), 14 Ves. 248.  Expld. Webb v. 

Vairmaner (1838), 6 Dowl. 519. Apld. Re Whitby, kr p. 

Whitby (18389), 8 L. J. Bey 55. Gonsd. Young v. Higgon 

(1840), G M. & W. 49. Refd. Re North, Ex Pi Hashuick, 

[1895] 2 Q. LB. 204. Mentd. Yorath v. Hopkins (1835), 

o Tyr. 794. 

_ 201. ——.]-——-Where computation of time 

is to be made from an act done, the day on which 

the act is done is to be included in the reckoning. 

Therefore when the law requires that. a month’s 

notice of anaction be given, the month begins with 

the day on which the notice is served.—CaASsTLE v. 

Bukpirr (1790), 3 Term Rep. 623; 100 E. R. 768, 

Annotations :-— Distd. Lester v. Garland (1808), 15 Ves. 218. 
Dbtd. Webb v. Fairmaner (1838), 3 M. & W. 473. N.F. 
Young v. Higgon (1810), 6 M. & W. 49. Refd. Jee Whitby 
kr p, Whitby (1839), 8 L. J. Bey. 553 Freeman v. Read 
(1863), 4 B. & 8. 174. 

202. -|—Where time is to be computed 
fiom an act done, the day on which such act is 
done is to be included in the computation. There- 
fore where Bankrupts Act, 1624 (c. 19), 8. 2, 
enacts that a trader lying in prison two months, 
2.c. lunar months, after an arrest for debt shall be 
adjudged a bkpt., that includes the day of the 
arrest.—GLASSINGTON v. RAWLINS (1803), 3 Kast, 
407; 102 E.R. 653. 

Annotations :—Distd. Lester v. Garland (1808), 15 Ves. 248 ; 
Webb v, Fairmaner (1838), 3 M. & W. 473. Apld. Re 
Whitby, Jer p. Whitby (1839), 8 L. J. Bey. 55 ; Migotti v. 
Colville (1879), 4 C. P. D. 233. Refd. Pellew v. Last 
Wonford Hundred (1829), 4 Man. & Ry. K. B. 130; Re 
North, #xr p. Hasluck, [1895] 2 Q. B. 264. 

_ 208. .]—No general rule in computing 
time from an act or an event, that the day is to be 
Inclusive or exclusive ; depending on the reason of 
the thing according to the circumstances. 

It is not necessary to lay down any general rule 
upon this subject: but upon technical reasoning 
I rather think, it would be more easy to maintain, 
that the day of an act done, or an event happening, 
ought in all cases to be excluded, than that it 
should in all cases be included. Our law rejects 
fractions of a day more gencrally than the civil 
law does. The effect is to render the day a sort 
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of indivisible point ; so that any act done in the 
compass of 1t, is no more referable to any one, than 
to any other, portion of it; but the act & the day 
are co-extensive; & therefore the act cannot 
properly be said to be passed, until the day is 
passed (GRANT, M.R.).—LESTER v. GARLAND 
(1808), 15 Ves. 248; 33 E. R. 748. 


Annotations :—Consd. Pellew v. Wonford (1829), 9 B. & C. 
134. Apld. Hardy v. Ryle (1829), 9 B. & C. 603 ; Godson 
v. Sanctuary (1832), 4B. & Ad. 255; Webb t. Fairmaner 
Nae 3M. & W. 473; Young v. Higgon (1840), 6M. & W. 
49. Consd. Re Railway Sleepers Supply Co. (1885), 29 


Ch. D. 204. pprvd. fe North, MWe Re Hasluck, [1895] 


2Q. 3B. 264. pid. Goldsmiths’ Co. v est, Metropolitan 
Ry., (1904) 1 K. B..1. Retd. Jn the Goods of Wilmot 
ee 1 Curt. 1; e Whitby, Br a: Whitby (1839), 

L, J. Bey. 55; Weeks «. Wray (1868), 9 B. é& S. 62; 
Isaacs v. Royal Inace. (1870), L. R. 5 Exch. 2963; Migottl 
v. Colville (1879), 4G. P. D. 233. 


204. ——.J-—Under Bankrupts Act, 1825 
(c. 16), s. 81, where the computation of time is 
to be from an act done, the day when such act is 
done is to be included. For some purposes the ct. 
notices the fraction of a day. 

In cases of this description, where, under the 
statute, time 1s to be computed from an act done, 
the day on which the act is done should be included 
in the computation (Lorp Epon, C.).-—le 
STARKEY, Ha pp. FARQUHAR (1826), Mont. & M. 7, 
Ls C. 
aioe :—Folld. Godson v. Sauctuary (1532),4 B. & Ad. 


205. —— .}—After an affidavit of debt has 
been filed under Judgments Act, 1837 (c. 110), 5. 8, 
the sending of goods in part satisfaction of the 
demand on the day the docket 1s struck, 1s not an 
act of bkpcy. The day on which such affidavit is 
filed is included im the computation of the two 
calendar months allowed for the issuing of the fiat. 
A fraction of a day will not be calculated, to bring 
the fiat within the time allowed by the statute.— 
Re Wuitsy, Ka p. WittrBby (1839), 4 Deac. 1389; 
Mont. & Ch. 671; $ 1. J. Bey. 55. 

206. ——-.J—In the computation of the 
calendar month’s notice of action to a justice, 
required by Constables Protection Act, J751 
(c. 44), 8s. 1, the day of giving the notice, & the day 
of suing out the writ, are both to be excluded. 

According to the earler authoritics on this 
subject, whenever a period of time was to be com- 
puted from an act done, & not from a particular 
day, the day on which the acl was done was 
reckoned inclusive. The point may now be 
considered as settled by a course of recent decisions, 
all proceeding upon the saine principle, that the 
day from which the computation is made ought, 
in cases hke the present, to be excluded 
(PARKE, B.). 

Where there is given to a party a certain space 
of tune to do some act, which space of time is 
included between two other acts to be done by 
another person, both the days of doing those acts 
ought to be excluded, im order to ensure to him 
the whole of that space of time (ALDERSON, B.).— 
Youna v. HiGGon (1840), 8 Dowl. 212; 6M. & W. 
49; 9L. J.M.C. 29; 43. P.88; 4Jur. 125; 151 
BH. R. 317. Z ner a 

— . Railway Sleepers Su 10. 
Antena a is Ds ae Rand he Wighara & Teasay: (1841), 
§ J. P. 193; Chapman v. Kley (1842), 4 Man. & G. 631 ; 
Ruesell v. Ledsam (1845), 14 M. & W. 574; Williams v. 
Nosh (1859), 28 L. J. Ch. 886; Radcliffe v. Bartholomew, 

[1892] 1 Q. B. 161; Goldsmiths’ Co. v. West Metro- 

olitan Ry., [1904] 1 K. B. 1; R. v, Turner (1909), 3 

ry. App. Rep. 103; English v. Cliff, {1914} 2 Ch. 376, 

Mentd. Quartermaine v. Selby (1889), 5 T. L. R. 223. 

207. .|—Pltfs. insured their goods 
against fire with defts. by a policy for six months, 
whereby it was provided that, from Feb. 14, 1868, 
until Aug. 14, 1868, & for so long after as the 
assured should pay the sum of 225 dollars, & defts., 
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Sect. 2.-—Inclusion or exclusion of first and last days: 
Sub-sect. 2, A., B. & C.] a ee 


at the time above-mentioned, accept the same, 
defts.’ funds should be liable to make good losses 
by fire to pltfs.’ goods. Pltfs. intended to keep 
up this policy, & defts. knew their intention, but 
the renewal premium was not demanded or paid 
on Aug. 14, 1868. On that day a fire took place 
Which destroyed pltfs.’ goods. The course of 
business between pltfs. & defts. was, that defts. 
should come to pltfs. & demand the renewal 
premium :—Held: under the terms of the policy 
the whole of Aug. 14, was protected; & defts. 
were, therefore, liable for loss caused by a fire 
happening on that day. 

In general, the day on which the engagement is 
entered into is excluded & the last day of the term 
is included (KerLy, C.B.).—Isaacs v. ROYAL 
INSURANCE Co. (1870), L. RK. 5 Tixch. 296; 39 
L. J. Ex. 189; 22 L. fT. 681; 18 W. R. 982. 
«fnnotations :-—Refd. Lett v. Osborne (1882), 47 L. T. 40; 

Re North, Le p. Uasluck, [1805] 2 Q. B. 264. 

208, ——— Whether distinguishable from 
day of act.|—Re ANDREWES & ANDREWES (1845), 
6 1. 'T. O. S. 202. 

209. ——— ——— Act done by party agalnst whom 
computation made.]|—One rule for ascertaining 
whether the day on which the act is done should 
be included or not, is to see whether the act is 
to be done by the party against whom the com- 
putation is made.—PELLEW v. WoNnForD (IN- 
HABITANTS) (1829), 9 BL & C. 184; 7L. J. O.S. 
M. C. 84; 109 EK. RR. 60; sub nom. PELLEW v. 
Kast WoNnForpD HUNDRED, 4 Man. & Ry. K. B. 
130; 2 Man. & Ry. M. C. 127. 

Annotations :—Apld. Tardy v. Ryle (1829), 9 B. & C. 603. 
Consd. Young v. Higgon Gee), 6 M. & W. 49. Refd. 
Webb _v. Fairmancr (1838), 6 Dowl. 549; Re Whitby, 
herp. Whitby (1839), 8 L. J. Bey. 55 ; Williams v, Burgess 
(1840), 12 Ad. & El. 635. 

210. ——- Act to which party against whom 
computation made fs privy.]—Upon this question, 
whether ao day is to be reckoned inclusive or 
exclusive, the cases of Lester v. Garland, No. 203, 
ante, & Pellew v. Wonford (Inhabitants), No. 209, 
ante, were cited in the argument, & are those alone 
which it will be necessary to notice. In the former 
casc, this distinction was taken by the Master of 
the Rolls, which gets rid of the difficulties in many 
of the cases: if the act done be an act to which the 
party against whom the time is to run, is privy, 
then the day on which it is done is to be included ; 
otherwise, it is excluded. The Master of the Rolls 
points out this distinction as reconciling many of 
the cases; but he does not treat it as a binding 
rule in all instances: it prevails, however, in 
gencral (BayLuy, J.)—Harpy v. Rye (1829), 
9B. & C. 603; 2 Man. & Ry. M. C. 301; 4 Man. 
& Ry. K. B. 205; 71. 5.0.8. M. C. 1183 109 
i. R. 224. ‘ 

Annotations :--—Consd. Young v. 

19, Apid. Tacelitte v. Nacthatomens soe Te Bs 61, 

Refd. Webb v. Fairmaner (1838), 3M. & W. 473: Wilkin- 

bon v. Gaston (1846), 9 Q. KB. 137. Mentd. Kitchen v. 

haw (1837), 6 Ad. & El. 729; xz p. Johnson (1839), 7 

Dowl. 702; Gibson v. Ireson (1842), 3 Q. B. 39; Lindsay 

". Leigh (1848), 3 New Sess, Cas. 99; Farp. Gordon (1855), 

25 L. J. M. C. 12; Taylor v. Carr (1862), 2 B. & S. 335; 

Lawrence v. Todd (1863), 14 C. B. N.S. 554, 

211. Time to be computed from particular 
date—Whether distinguishable from day of date.] 
ANON, (1562), Dal. 41; 123 B. R. 257. 

212. -]—Indentures of demise 
were ingrossed bearing date May 26, of land in L. 
to have & to hold for three years from henceforth, 
& the said indentures were delivered at 4 o’clock 
in the afternoon of June 20 in the same year :— 
ficid: (1) ‘* from henceforth” shall be accounted 
trom the day of the delivery of the indentures, 























TIME, 


& not by any computation of date; (2) though the 
delivery was in the afternoon of June 20, the lease 
shall end on June 19, for the law rejects all fractions 
of a day; (3) in this case, as also where a lease is 
hmited to take effect from the making thereof, 
the day of the delivery shall be taken inclusively ; 
but if a lease be made to begin from the day of the 
making or from the day of the date, the day itself 
of the date is excluded. 

‘* From the date ” & “ from the day of the date ”’ 
are of one sense.—-CLAYTON’S CASE (1585), 5 Co. 
Rep. la; 77 EH. RB. 48. 


Annotations :—-As to (1) Apld. Browne v. Burton (1847), 6 
Dow. & L. 289. Refd. Pugh v. Leeds (1777), 2 Cowp, 714, 
48 to (2) Apld. Sidebotham wv. Holland, [1895] 1 Q. B. 378. 


4s io (3) Consd. Bellasis v. Hester (1696), 1 ld. Raym. 
280. pld. Steele v. Mart (1825), 4 B. & C. 272. Refd. 
Oshey v. Hicks (1610), Cro. Jac. 263; Hemming + 


Brabason (1660), O. Brid 
v. Ballingstone (1674), 1 
Thorpe (1728), 2 Stra. 76. 


218. - ——-.]—SCAVAGE ¥. 
(1622), Cro. Jac. 647; 70 E.R, 558. 

214. -|—-It used to be held that 
from the date,”’ includes the day, & ‘ from the 
day of the date,” excludes it. But since the case 
of Pugh v. The Duke of Leeds, No. 276, ost, 
these formal distinctions have been done away ; 
& the rule of good sense has been established, that 
such words shall be construed according to the 
meaning of the partics who use them (Lop 
HLLENBOROUGH).—WATSON v. PEARS (1809), 2 
Camp. 294; 170 I. R. 1160, N. VP. 

Annotation :-— Refd. Isaacs v. Royal Insce. (1870), L. Re 5 
Hxeh. 296. 

215, —— —-~.|—In computing time 
under 16 Vict. c. 5, avoiming letters patent, on 
failure in payment of stamp duties :— J/eld: the 
day of the date 1s excluded, & the three years do 
not expire until twelve o’clock at myht of the 
anniversary of the day on which the Ietters patent. 
were granted. 

If the language of the Act had been from the 
day of the date thereof, the three years would not 
have begun to run until the following day, but 
it has been pointed out by the ct., that in fact 
“the date thereof” & “the day of the date 
thereof’? are synonymous (ROMILLY, M.R.).— 
WILLIAMS uv. NasH (1859), 28 Beav. 93; 28 
J. J. Ch. 886; 33 L. T. O. S. 877; 5 Jur. N.S. 
696; 54 1. RR. 30l. 

Annotation :—Refd. Isaacs v. Royal Insce. (1870), 39 
L. J. Ux, 189, 

216. —-— Date in lease.]|~1f a demise be 
made habendum from the day of the making the 
day is excluded.—BaARwick’s CAs (1597), as 
reported in 5 Co. Rep. 93b; 77 E.R. 199. 
Annotations :—Apld. Cornish v. Cawsy (1648), Aleyn, 75. 

Refd. Hemming v. Brabason (1860) O. Bridg. 1; Jugh 

», Leeds (1777), 2 Cowp. 714. entd. &t. Saviour's, 

Southwark Churchwardens’ Cuse (1613), 10 Co. Ttep. 

66 b; Fox v. Whitchcocke ele 2 Bulst. 290 5 Holand 

v. Fisher (1662), O. Bridg. 1815 it. v. one (1695), Holt, 

K. B. 419; R. v. Chester (Bp.) (1698), 1 Ld. Raym. 292 , 

Savill v. Bethell, [1902] 2 Ch. 523. 

217. J—Norris wv GAWTRY 
JIUNDRED (1617), as reported in Hob. 139; SU 
i. R. 289, 

Annotations :~ Refd. Belasyse v. Hester 
1589; It. v. Adderley (1780), 2 Doug. K. B. 463; Young 
v. Higgon (1840), 9 L. J. M. C. 29. entd, Ligo v. Chiffin 
(1669), 2 Keb. 561, 

218. |—-HATTER v. Asn (1696), 
1 Ld. Raym. 84; 3 Lev. 488; 91 E.R. 958; oud 
nom. ITATHS v. ASH, 2 Salk. 413. 

Annotations Cone Pugh v. Leeds ATT 2 Own: Tid. 

v. ° 


g. 1. Generally, Menta. Licts 
fod. Rep. 189; Reynolds v. 


PARKER 





























1697), 2 Lut. App. 
B 





—— 

















Refd. Ackland utley (1839), 9 Ad. & El. 
219. .J—ANON. (1699), No. 199, ante. 
220. .}—If a writ is made returnable 


on the octave, etc., of another day, that day shall 
be included in the computation.—R. v. GUMLEY 


Part III.—Compuration or Tims. 


(1729), 2 Ld. Raym. 1528; 1 Barn. K. B. 74: 
2 Stra. 811; 92 BK. R. 491. : 
—— ‘*Calendar month.’’]—See Part I., 
Sect. 3, sub-sect. 2, ante. 

Creation of term by will.|— 
Testator gave his property to trustees, to be 
accumulated for twenty-one years, & to convey 
upon certain trusts. Testator died on Jan. 5, 
1820 :—Held: the dividend of certain stock, due 
on Jan. 5, 1841, belonged to the accumulating 
fund. 

Where a party creates a term from a particular 
day, that day is excluded in the computation of 
the term; & if the party makes use of the ex- 
pression, as he does here, in the third person, I 
should have thought it perfectly clear, that, in 
such an instrument, the term of twenty-one years 
would extend to the twenty-first anniversary 
of the day mentioned, & that the whole of that day 
would be a portion of the term ; in other words, 
that the whole of the twenty-first anniversary of 
the day of the death would be included (SHAD- 
WELL, V.-C.).—Gonrstr v. LOWNDES (1841), 11 Sim. 
434; 10L. J. Ch. 161; 5 Jur, 457; 59 H.R. 940. 

222. Time to be computed from death of 
person.]|—Appointment of exor., provided he 
proved the will within three calendar months 
next after the death of deceased, in computing the 
time, the day of the death excluded.—In the Goods 
of WiuMoT (1834), 1 Curt. 1; 163 EB. R. 1. 

Meaning of ‘‘ from.’’|——See Sect. 3, sub-sect. 2, 
D., post. 

















B. Period Before Expiration of which Act may 
Nol be Done. 

223. General rule—First & last days excluded.]— 
The rule for judgment must have four clear days, 
exclusive of the first & last, & of Sunday, before 
yidgment entered.—Rorerts +r. STAcKY (1810), 
13 Hast, 21; 104 1. R. 278. 
ma irae :—Apld. RR. v. Herefordshire JJ. (1820), 3 B. & 

ad, 53d. 


224. -——-~.]—By 49 Geo. 3, c. 68, 8s. 5, 
ten clear days’ notice of the intention to appeal 
is required : - Held: the ten days are to be taken 
exclusively, both of the day of serving the notice 
& the day of holding the sessions.—R. v. HERE- 
FORDSHIRE J. (1820), 3 B. & Ald. 581; 106 1, R. 
773. 














225, —-—- ———.]---YouNnG v. TIIGGoON, No. 206, 
ante. 
226. .|-- Under Rule 29, which requires 


that eight days at least before moving for 
permanent alhmony notice of the motion should be 


PART III, SECT. 2, SUB-SECT. 2.—-C. 


230i. General rule—Furst day ex- 
cluded.\— Fhe time of redemption of 
ang ay for Ea mee 6 neo 
c. cing Within twelve calendar . 
months from the time of the sale, G.) 295, CAN. 
excludes the day on which the pale 230 vi 
takes place. BouLTron v. RuTraNn 
(1831), 2 O. S, 396.—CAN. 

230 ii. - --—.}-In computing 
the time for short notice of trial the 








Courts Act, H. 


the statutory intervals between calls, 
the time must be reckoned exclusively 
of the day on which the previous call 


- —--.}-In computing 
the tame wilhin which an action must 
bo brought against a bailif! for some- 
thing done m A gery of Division 

S. O. 1877, c. 47, 8. 231, 
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given, the cight days must be reckoned exclusive 
of the day on which the notice is given & of that 
on which the motion is made.—ROBINSON v. 
RosInson (1861), 30 L. J. P.M. & A. 189. 

227. ~————.|—A judge’s order, that “ three 
days after the service of this order at deft.’s 
residence, plif. be at liberty to proceed as if personal 
service of the writ of summons had been effected 
on deft.,” was served at deft.’s residence on 
Dec. 20, & no appearance having been entered by 
deft., pltf. signed judgment on the morning of 
Dec. 23 :—Held : under the order, deft. had to the 
end of Dec. 23 to enter an appearance, & the 
judgment ought not to have been signed till 
Dec. 24.—WEEKS v. WRAY (1868), L. R. 3 Q. B. 
212; 9B. & S. 62; 37 L. J. Q. BB. 843 171. T. 
498; 16 VV’. R. 399. 

228. (1) The general rule of law 
in the computation of time is that fractions of a 
day are not reckoned (CHITTY, J.). 

(2) The word “ at’’ means after the interval, 
or at some time after the interval, (Cos. Act, 1862 
(c. 89), 8. 51). The word ‘ at” refers gram- 
matically rather to a point of time than a period 
(CHiTry, J.). 

(3) ‘ An interval of not less than fourteen days "’ 
is equivalent to saying that fourteen days must 
intervene or elapse between the two dates (CHITTY. 
J.).—Re RAmWwAY SLEEPERS Supply Co. (1S85), 
29 Ch. D. 204; 54 1. J. Ch. 720; 52 L. T. 731; 
33 W. KR. 595; 1 7T. L. R. 899. 


Annotations :—As to (1) Refd. Fe North, Mr p Wasluck, 
{1895] 2 Q. B. 264. 48 to (3) Consd. /’e Miller’s Dale, ete. 
Co. (1885), 34 W. Ro 192; Ladies’ Dress Assocn. ev Pul- 
brook (1899), 68 L. J. Q. BB. 871) Refd. Bridge ». Adams 
(1899), 63 J. P. Jo. 8945 Rov Turner, (1910) 1K. B. 346. 
Generally, Mentd. Briton Medical, General & Life Assocn. 
v. Jones (1889), 61 L. T. 384. 


229. Time of expiration—Midnight on last day.| 
— The answer became sufficient on Aug. 2, & the 
four weeks allowed from that time to amend the 
hill, extra the vacation, expired on Nov. 18. 
Deft. served notice of motion to dismiss at half- 
past seven o’clock on the evening of Nov. 18 :— 
Held: the four weeks did not expire till twelve 
o'clock at. night, & consequently the notice of 
motion was given before pltf. was in default.— 
PRESTON tv. COLLETT (1851), 20 L. J. Ch. 228; 16 
L. 'T. O. S. 551. 

Meaning of ‘‘ from.’’|—Sce Part ITT., Sect. 3, 
sub-sect. 2, D., post. 








C. Period Within which Act Alust be Done. 
230. General rule—First day excluded.]—When 
the sheriff is ruled to bring mm the body he has 


Quarky Co ‘sR, Lrp. LIABILITY v. Tt. 
(1897), 6 B.C. 2. G00.-- CAN. 








U 230 x. — ——-- .--ETGIn COUNTY 

was payable.—-BANK oF Nova Scotia Coren. v. Roperr (Ont ) (1905), 36 
v. FORBES (1883), 16 N.S. Rk. (4 KR. & SG. ht. 27.- CAN. 

230 xi. -—~— -)-In u letter of 


licence from creditors to w debtor, ** for 
& during the term of one year from 
the date hereof ’’:—Held: the day 
of the date should be excluded froin 
the coniputation of the year.---AMMER- 


first day was exclusive, & tho last 
inclusive.—LOVE v, ARMOUR (1840), 
3 Ont. Dig. 6987.—CAN. 








230 iii, —---— ----—.|——Scorr v. Dick- 
BON (1855), 1 P. R. 366.—CAN. 
230 iv. -]--On an applica- 


tion by solrs, to tax costs against their 
clients, when the bill was rendered on 
Aug. 22, & ie poution presented on 
pt. 22 ‘—Held: too soon. The 
month must be reckoned exclusive of 
the day of rendering the bill & pro- 
senting the petition.—Re Morpeny & 
KERR (1866), 2 Ch. Ch. 56.—CAN. 


230 v, ——.]—In computing 





the day on which the act was com- 
mutted must he excluded.-~-HANNS tv. 
JOHNSTON (1883), 3 O. It. 100.—CAN. 
230 vii. .}—Canada Tem- 
erance Act, a. 46, provides that the 
foantae may bo adjourned to a certain 
time & place, but no such adjourn- 
ment shall bo more than a weck :— 
Held: the weck must be computed as 
seven days exclusive of the day of 
adjournment.—-R. v. CoLuins, HK. v. 
GoULAIS (1887), 14 O. KR. 613.—CAN. 
230 viil. ——- -———.J—-THOMSON tv. 
QUIRK (1889), 18 S. C. R. 695.—CAN. 


230 ix. -.] — KoxKsILAH 








MAN t. DIGGES (1861), 12 I. Cc. L. it. 
App. I.—IR. 

230 xii. ———- —-—~.] — MILLER v. 
woo (1891), 28 L. RR. lr. 144 — 

280 xiii. ——~- —-—.]—_Scorr v, hwru- 
ERFURD (1839), 2 Dunl. (Ct. of Sess.) 206; 
15 Fac. Coll. 514,—SCOT. 

230 xiv. -|— FREW ev. 
Morris (1897), 24 R. (Ct. of Seas.) 
(J.) 60; 34 Sc. L. R. 527; 45.1.7. 
342.—SCOT. 

k. First & last day excluded.}— 
In computing the time for setting down 
a cause the day on which it is set down, 
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Sect. 2.—Inclusion or exclusion of first and last days: 
Sitar 2, C.; sub-sect.3. Sect.3: Sub-sects. 
& 2, A.] 


four days, exclusive of the day when the rule 
issued, & was served upon the sheriff.—ANON. 
(1774), Lofft, 631; 98 E. R. 836. 

231. ——- ——.]—Seven days’ time for pleading, 
gives the whole of the seventh day to plead in, 
after excluding the day on which the order is 
made.— PEPPERELL v. BURRELL (1834), 1 Cr. M. 
& R. 3872; 2 Dowl. 674; 4 Tyr. 811; 3 L. J. Ex. 
805; 149K. R. 1124. 

Annotations :—Apld. Macher v. Billing (1834), 1 Cr. M. & R. 

577; Smith v, Rathbone een) Har, & W. 330, Refd. 


Shield v. Quick (1841), 8 M, & W. 289. Mentd. Hough v. 
Bond (1836), Tyr. & Gr. 617. 


282. -]|—(1) 1f a party purchaso goods 
to be paid for in two calendar months, the credit 
does not expire till the end of the corresponding 
day of the second month. 

A very reasonable rule was laid down by Lorp 
TENTERDEN, which is a very good test to apply, 
viz. by reducing the time to one day, in which 
case the party would clearly be entitled to the 
whole of the next day after the injury was done, 
otherwise he might have no time at all in which 
to give notice (PARKE, B.). 

(2) If the question between the parties at a 
trial be for how long a period certain credit was 
given, & it is assumed on both sides, that calendar 
months were meant, & the case left to the jury 
on that assumption, a party will not: be allowed 
afterwards, in showing cause against a rule for a 
new trial, to avail himself of the presumption of 
law, that as no particular kind of months were 
mentioned, lunar ones must be intended.— 
WEBB 7, FAIRMANER (1838), 3 M. & W. 4738; 6 
Dowl. 549; 1 Horn & UW. 108; 71.35. Ex. 140; 2 
Jur. 307; 150 BE, RR. 12381. 

Annotations ---As to (1) Apld. Young v. Higron (1846), 6 
M.& W.49. Distd, Russe v. Ledsam (1845), 14 M. & W. 
474. Consd. Ppartal v. Benecke (1850), 10 C. B. 212; 
Isuacs v. Royal Insce. (1870), L. R. 5 Exch. 296. Refd. 
Blunt v. Giblop (1888), 2 Jur. 642; Williams v. Nash 
(1859), 28 L. 7}. Ch. K86 ; itc Railway Sleepers Supply 
Co. (1885), 29 Ch D. 204; Goldsmiths’ Co. vr. West Metro- 
politan Ry., [1904] 1 K. B. 1; R. vw. Turner (189089), 3 
Cr. App._Kep. 103; HKnglish t. Clif, [1914] 2 Ch. 376. 
4Ac¢to (2) Refd. Simpson 7. Margitson (1847), 11 Q. B. 23. 
233. ——.|—-Where, upon Jan. 10, a 

judye’s order was made, that deft. should have 

four days to apply to the ct. upon a summons, 
dated Jan. 9, & that in the meantime proccedings 

be stayed: & a motion was made on Jan. 14, 

to set aside the interlocutory judgment, which 

was never drawn up:—Held: final judgment 
might be signed on Jan. 15, the four days mentioned 

in the order having then expired.—ARMSTONE 1. 

JUDKINS (1840), 4 Jur. 722. 

234. |—S. 3, Geo. 4, c. 39, s. 1, 
enacts that warrants of attorney to confess judg- 
ment shall be filed ‘‘ within twenty one days 
after the execution.”’ Sect. 2 enacts that, unless 
they be ‘“ filed as aforesaid, within the space of 
twenty-one days from the execution,’’ or unless 

















& the first day of hearing, are both 
excluded.— BEARD ». GREY (1870), 3 
Ch, Ch. 104.—CAN. 

1 s+-Re ONTARIO TANNERS’ 


SupriiEs Co, & OnTario & ounBEe 
Ry. Co. (1888), 12 P. IR. 563.— CAN. 











m. -;--He OsTRoM & SIDNEY 

TOWNSHIP CORPN. (1888), 15 A. BR. xr. Date of Act 

372,.—CAN. operution.}—Under a statute providing 
n. Re JENNINGS (A Bank- Compensation for offices, etc., thereby 


Rupr), Ex yp. BELFast & 
Down Ry. Co. (1851), 1 I. 


236,---IR, claim 


p. Whether holidays must be thereby fell; 


-—-Re Toronto Criry West Itpine 
aes (1871), 31 UD. C. R. 409.—~ 


q- Gah toe v. 
ee 4), 10T. L. R. 640, P.O. 


abolished, but limiting the period for 
ges claiming to 12 months “after any 

came or compensation shall have 
arisen :—Held : this period falla to be 
calculated from the date when tho 
act came into operation, & the office 
& not from the first 


TIME, 


judgment be signed or execution issued within the 
same period, they, & the judgment & execution 
thereon, shall be fraudulent & void against the 
assignees of the party giving the warrant, if he 
become bkpt. “ after the expiration of twenty-one 
days next after’’ execution of the warrant :— 
Held: the twenty-one days for filing are to be 
reckoned exclusively of the day of execution ; 
& a warrant executed on Dec. 9 & filed on Dee. 30, 
was in time.—WILLIAMS v. Burazss (1840), 12 
Ad. & EI. 685; 9 Dowl. 544; Arn. & H. 65; 
4 Per. & Dav. 443; 10]. J. Q.B. 10; 6 Jur. 71; 
113 BE. R. 955. 
Annotations :—Apld. Re Higham & Jessop (1840), 9 Dowl. 
203; Radcliffe v. Bartholomew, [1892] 1Q. B. 161. Refd. 


R. v. St. Mary, Whitechapol JJ. & Overseers (1843), 7 
Jur. 602. 


235, —— .]—(1) The usual course in recent 
times has been to construe the day exclusively, 
whenever anything was to be done in a certain time 
after a given event or date (PARKER, B.). 

(2) The law never takes notice of the fraction of 
a day, except where there are conflicting rights 
between subjects (PaRKE, J3.).—RUSSELL v. 
LEDSAM (1845), 14 M. & W. 674; 141. J. Ex. 353 ; 
§ 1. T. O. S. 495; 9 Jur. 557; 153 BE. R. 604; 
affd. on other grounds, sub nom. TEDSAM v. 
Russi (1847), 16 M. & W. 633, Ex. Ch. : (1848), 
1 Tf. L. Cas. 687, H. L. 


Annotations :—.As to (1) Apld. Williams 7 Nash (1859), 28 
Beav. 93; Goldsmiths’ Co. v. West Metropolitan Ry., 
1904) 1 K.B.1._ Consd. Knglish v. Cliff, [1914] 2 Ch. 376. 

efd. Isaacs ». Royal Insee. (1870), 39 L. J. Ix. 189; 
Brakspearv Barton, [1924])2K.B 88. .4sto(2)Consd. R. 
Generally, Reta. Crossicyv 





», Kdwards (1853), 9 Taxeb 32. 


», Potter (1853), 1 Macr. 240. Mentd. Sturm v. Jeffree 

(1847), 8. T. O. 8. 415; Re Markwick’s Patent. (1860), 

138 Moo. P. GC. C. 310. 

236. —— ———.]—WILiaMs v. Nasi, No. 215, 
ante, ; 

237. ———.]—Under a special Act which 





incorporated J.ands Clauses Act, 1845 (c. 18). 
a railway co. were empowered to take lands com- 
pulsorily for the purpose of their undertaking, & 
the powers of the co. for this purpose were to cease 
after the expiration of three years from the passing 
of the Act. The Act received the Royal assent 
on Aug. 9, 1899, & on Aug. 9, 1902, the co. gave 
to pltfs. a notice to treat for the purchase of Jands 
belonging to them & scheduled in the special Act. 
On an application for an injunction to restrain the 
co. from proceeding under this notice :—-MHeld: 
the day of the passing of the Act must be excluded 
in the computation of the three years, & the notice 
was served in time. 

The rule is now well established that where a 
particular time is given, from a certain date, within 
which an act is to be done, the day of the date is 
to be excluded (MATHEW, L.J.).—GOLDSMITHS’ 
Co. v. Wrst METROPOLITAN Ry. Co., [1904] ] 
K. B. 1; 727. J. K. B. 931; 89 L. T. 428; 68 
J.P.41, 52 W.R. 21; 20 T. L. R.7; 48 Sol. Jo. 





13, C. A. 
Annotation ~-Refd. Brakspear v. Barton, [1924] 2 K. B. 88. 
288. — - Time to be computed from passing 


term thereafter, at which the salary 
would have been due, had the office 
continucd.-~VEITCH v. HARVEY (1830), 
) Sh. (Ct. of Sess.) 20.—SCOT. 


t. Day of i included—-When 
is last day available for action.}—In 
computing the time of six months 
within which action for compensation 
must be brought, under Act 36 of 
1907, s. 20 (Transvaal), the day of 
tho injury, death or admission respec 
tively must be inoluded, & the last 
day available for action ia the day 
receding the corresponding calendar 
&y.—-LAMMAS 0. NICHOLL & ALDER 
AON, [1911) T. P. D. 962.—S. AF, 


MONTREAL 


coming tnto 


Parr TIT.—ComputaTion or TIMn. 


of statute.]Where a statute provides that certain 
proceedings can be taken only within six months 
from the passing of the Act, the day on which the 
Act was passed is excluded, &, therefore, under 
Rent & Mortgage Interest Restrictions Act, 1923 
(c. 32), 8. 8 (2), which came into operation on 
July 31, 1923, the last day for taking yroceedinges 
to recover back over payments of at under the 
Increase of Rent & Mortgage Interest (Restrictions) 
Act, 1920 (c. 17), is not Jan. 30, but Jan. 31, 1924. 
—Truvss v. OLIVIER (1924), 40 T. L. R. 588, D. C. 

Meaning of ‘‘ from.’’]—See Part TIT., Sect. 3, 
sub-sect. 2, D., post. 


SUB-SECT. 3.—PARTICULAR INSTANCES. 

Appeal in Bankruptcy.|—See BANKRUPTCY, Vol. 
IV., pp. 529, 530, Nos. 4845-4854. 

Authority of arbitrator.|—See ARBITRATION, Vol. 
II., p. 410, Nos. 634-64]. 

Commencement & duration of leases.| — Sec 
LANDLORD & TENANT, Vol. XXX., pp. 461 ef seq. 

Companies—Interval between meetings.|-—Sce 
CoMPANIES, Vol. 1X., p. 580, Nos. 3872-8874, 

Compulsory acquisition of land.|-—-See Com- 
PULSORY PURCUASE OF LAND, Vol. X1., p. 170, Nos. 
478, 479. 

Contracts not to be performed within a year.|—- 
See Contracr, Vol. XIT1., pp. 118 ef seq. 

Contract for sale of goods.]— See SALE or Goons, 
Vol. XX XI1X., p. 598, No. 1960. 

Contracts of insurance.]—See INSURANCE, Vol. 
XXIX., pp. 360, 403, Nos. 2915, 3191. 

Increase of rent—-Within Rent & Mortgage 
Restriction Acts.|——See LANDLORD & ‘TENANT, 
Vol. XXXI., p. 567, Nos. 71386-7138. 

Lapse of patronage of benefice.] —- See 
ECCLESIASTICAL LAw, Vol. XIX., pp. 304, 395, 
Nos. 2196-2210. 

Limitation of time for taking proceedings---On 
attorney’s bill.)—Sce Sonicrrors, pp. 176-198, ante. 
Creditors action in bankruptcy.| — Sce 
Lankrouprey, Vol. 1V., pp. 131, 132, Nos. 1202- 
1205, 

-——-— Criminal proceedings.|—Sce CrimMinat LAW, 
Vol. X1V., p. 158, Nos. 1278-1283, 

——-- Recovery of rent overpaid.]|—See LAND- 
ey & TENANT, Vol. XXXI., p. 574, Nos. 7217- 
7223. 

Limitation of time in wills.]|—See WILs. 

Notice of appeal—-From County Court.]—See 
County Counts, Vol. XIII., p. 585, Nos, 868-874. 
In bankruptcy.|—Sce BanKknrurtcy, Vol. 
IV., p. 531, Nos. 4870-4872. 

Against stopping up or diverting highway.| 
ae TligHways, Vol. NXVI., p. 484, Nos. 1960- 
965. 














In affiliation proceedings.]|—Sce BASTARDY, 
Vol. III., p. 405, Nos. 380-382. 
Removal of pauper.]—Sec Poor Law, Vol. 
XXXVII., p. 346, Nos. 1497-1506. 
Notice of demand for Jury—In county court.|— 
a Country Courts, Vol. XIII., p. 500, Nos. 500, 
1, 





Notices to offender & court—Proceedings against 
habitual criminal.]—Sce CriminaL Law, Vol. XIV., 
p. 483, No. 5261; Supp. No. Ill., p. 407, No. 
5261a. 

Notice of application for certiorari.] -—— Sec 
PRON Practick, Vol. XVI., p. 462, Nos. 3370, 

Notice of application for Ncence for sale of in- 
toxicating lquors.|—See InToxicaTING Liquors, 
Vol. XXX., p. 13, Nos. 50, 61. 

Notice to ana See Lanpionp & TENANT, 
Vol. XXXI., pp. 435 et seq. 
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Period of service of articled clerk.] — See 
SoxniciTors. ; 

Retention of proceeds of sale by sheriff—Within 
Bankruptcy Acts.]|—See Bankruptcy, Vol. V., 
p- 817, Nos. 6945, J946. 

Time of payment of bill of exchange.|——Sec 
Buus OF EXcuANnGsE, Vol. VI., pp. 54-56, Nos. 
415-448. 

Time for sale of distress.|—See Distriuss, Vol. 
XVIII., pp. 351, 352, Nos. 883-895. 





SEct. 3.—CONSTRUCTION OF TERMS. 
SuB-SECT. 1.—IN GENERAL. 
See, generally, DEEDS, Vol. XVII., pp. 242 ef seq. 
239. Construed to effectuate intention of parties.] 
—ANON,. (1557), 2 Dyer, 142a; 73 BK. R. 310. 
Annotation :—Refd. Anon. (1560), Dal. 27. 





sane ——.]—ANON,. (1561), Dal. 27; 123 K. R. 
6. 
241. -]—Wherever a right is to be divested, 


the time must be extended in order to support the 
transaction of the partics.... The principle 
established in the case of Pugh v. Lecds (Duke), 
No. 276, post, was, that the time should be taken 
exclusive or inclusive as would best effectuate the 
act intended to be done by the parties (BULLER, J.). 
—Ezx p. Ratton (1793), 5 Term Rep. 283; 101 
KK. R. 159. 
Annotations :-—Reid. Williams v. Burgess (1841), 9 Dowl. 
$445 Rov St. Mary, Whitechapel, JJ & Overscers (1843), 
7 Jur. 602, Moentd. Washburn », Birch (1793), 5 Term 
Rep. 472; Kelfe v. Ambrosse (1798), 7 Term Rep. 551. 
** From.’’|—-See Sub-sect. 2, D., post. 
Construction of terms in bonds.}—-Sre Bonps, 
Vol. VIT., pp. 187-191, Nos. 270-308. 





SuB-SECT. 2,--—PARTICULAR Worpds AND 
PHRASES. 
A. ‘* Reasonable Time.” 

242. Whether question for judge or jury.|— 
Bett v. WARDELL, No. 299, post. 

243. .|—What is reasonable notice to the 
indorser of non-payment by the drawer of a pro- 
missory note, or acceptor of a bill of exchange, is 
a question of law. 

It is of dangerous consequence to lay it down asa 
gencral rule, that the jury should judge of the 
reasonableness of time. It ought to be settled as 
a question of law (ASHHURST, J.).—TINDAL ¥. 
BROWN (1786), 1 Term Rep. 167; 99 KB. R. 1033 ; 
affd., 2 Term Rep. 186, Ex. Ch. 

Annotations :—Dbtd. Hopes v. Alder (1800), 6 East, 16,n. 
Consd. Darbishiro v. Parker (1805), 6 Hast, 3. _Refd. 
Stevens v. Aldridge (1818), 5 Price, 344 ; Moule v. Brown 
(1838), 4 Bing. N. C. 266. Mentd. Bickerdike v. 
Bollman (1786), 1 Term Rep. 405; Brown v. Harraden 
(1791), 4 Term Rep. 148; Kr p. Barclay (1802), 7 Ves. 
597; Haynes v. Birks (1801), 3 Bos. & P. 599; Esdaile 
v. Sowerby (1809), 11 Kast, 114; Willfams v. Smith (1819), 
2B. & Ald. 496; Philpot v. Briant hry 4 Bing. 717; 
Pickin v. Grahain (1833), 1 Cr. & M. 725; ‘ 
Palmer (1834), 8 BU. N.S. 874 ; Chapman v. Keane (1835), 
3 Ad. & El. 193 ; Hedger v. Steavenson (1837), 2M. & W. 
799; Furze +. Sharwood (1841), 2 Q. B. 388; King v. 
Bickley (1842), 2Q. B. 419; Caunt v. Thompson (1849), 
7 ©. B. 400; Duncan, Fox v. North & South Wales 
Bank (1880), 6 App. Cas. 1. 

244. .]|—The question of reasonable time 
is a mixed question of law & fact. It will be for 
the jury to say what the facts are, but the judge 
will direct them upon those facts, whether the time 
was reasonable or not, as a matter of law.— 
Davis v. CAPPER (1829),4 0. & P. 134; 10B. & C. 

. 386; 2 Man. & Ry. M. C. p. 578; 5 Man. & Ry. 

Ke, B. p. 60; 172. R. 640, N. P. 

-|—Defts., overseers of the township 

with pltf. & several other persons 








245. 
of B., agree 
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who had given notices of appeal against a poor 
rate made for the township, that all matters in 
difference between defts., as such overseers, & pltf. 
& the other applts., should be referred to the 
decision of two persons named; & that the costs 
of pitf. & other applts., incurred by them in 
relation to the appeals, up to the time of the agree- 
ment, should be taxed, & paid by the oversecrs 
of the township. 

A declaration in assumpsit against defts., for 
non-payment of such costs, alleged that they were 
taxed in a reasonable time after the making of the 
agreement, of which defts. had notice, & were 
requested to pay the amount, but that they had 
not paid it, & it still remained unpaid to pltf. 
Defts. pleaded, that the costs were not taxed in a 
reasonable time after the making of the agreement ; 
on which traverse an issue was jomed, & found for 
defts. :-—-Held : the question, whether such reason- 
able time had elapsed, was a question for the 
decision of the jury, & not of the judge.—BuRTON 
v. GRIFFITHS (1843), 11 M. & W. 817; 11.7. 0.8. 
289; 152 E. R. 1035. 

246. Meaning depends on_ circumstances.] — 
There is, of course, no such thing as a reasonable 
time in the abstract. It must always depend 
upon circumstances (LORD J]ERscnEnn, C.).— 
Hick v. Raymonp & Rein, [1893] A. C. 22; 
62 L. J. Q. B. 98: 68 1. T. 175; 41 W. RR. 384; 
9T. L. H. 141; 37 Sol. Jo. 145; 7 Asp. M. 1. C. 
233; 1 KR. 125, UW. L.; affg. S.C. sub nom. Lick 
v, RODOCANACHI, [1891] 2 Q. B. 626, C. A. 
Annotations :—Apld. Carlton §.8. Co. v. Castle Matl Packets 

Co., [1898] A. C. 486; Siros v. Mid. Ry., [1913] 1 K. B. 
103. Consd. Stewart v. Rank (1920), 361. L R. 728. Refd. 
Castlegate S.S. Co. v. Dempsey, [1892] 1 Q. B. 54; Lyle 
Shipping Co. v. Cardiff Corpn., [1900] 2 Q. B. 638 ; Hulthen 
v. Stewart, [1902] 2K. B. 199, Ropnerv, Stoate, Hosegood 
(1905), 92 I. T. 328; Akt. Hekla v. Bryson, Jameson 
(1908), 100 L. T. 155; Ralli »v. Compafiia Naviera Sota v 
Aznar, [1920] 2 lx. B. 287; Van Liewen v. Hollis, [1920] 
A.C, 239; Verlest’s Administratrix »v. Motor Union Insce., 
[1925] 2 K. B. 137. Mentd. Maclay v. Kakers & Spiller 
ooty 16 T. L. RR. 4013) Langham S.S. Co 7, GaHagher 
(1911), 12 Asp. M. l. C. 1093) 'Transocveanica Societa 
Italiana Di Navigazione v. Shipton, [192%] 1 K, B. 31; 
ht. v. Roberts, Wr p. Scurr, [1924] 2 K. B, 695. 


in particular instances.] — Sce 





Construction 
TITLES passim. 
B. “ Forthwith.” 

247. Whether expression of time.}|—An order of 
the ct. for the delivering up of a deed ‘‘ forthwith ”’ 
is a sufficient expression of time within the meaning 
of Consolidated Ord. 23, r. 10.—THOMAS v. NOKES 
(1868), L. RR. 6 Eq. 521; 16 W. R. 995. 


Annotations :—Apld. Halford »v. Borey. (1899), 81 L. T. 721. 
Refd. Carter v. Roberts, [1903] 2 Ch. 312. 


248. -|—Having regard to Thomas v. Nokes, 
No. 247, ante, I think that... it must be held 
that the use of the word “ forthwith ”’ dispenses 
with the necessity for fixing a time (INEKEWICH, J.). 
—-JIALFoRD v. JTARDY (1899), 81 L. T. 721. 
Annotations :—Refd. Carter v. Roberts, [1903] 2 Ch. 312; 


Jte Launder, Launder v. Richards (1908), 98 L. I. 554. 
Mentd. D. v. A., (1900) 1 Ch. 484. 


249. Meaning of ‘‘ forthwith ’’—- No unreason- 
able delay.|—-The word ‘‘ forthwith’? must not 
receive that strict construction, that it must follow 
immediately or instantly on what precedes it; 
but it ought to receive a fair interpretation imply- 
ing a reasonable time, & no unreasonable delay 
(COLERIDGE, J.).—R. v. WORCESTER JJ. (1839), 7 
Dow]. 789; 3 Jur. 1052. 


anolation :—Dbtd. R. v. Berkshire JJ. (1879), 48 L. J. M. C. 





TIME. 


250. —— .|—There is no doubt the word 
‘“‘ forthwith ’’ means with all reasonable celerity 
(TINDAL, C.J ).—BuRGESS v. BOETEFEUR (1844), 
as reported in 7 Man. & G. 481; 135 EB. R, 193. 


Annotations :-—Mentd. R. v. Stonnell (1845), 1 Cox, C. C, 
142 ; Jephson v. Harker & Redinan, Swan v. Same (1886), 
37. L. R. 40; KR. v. Ireland, (1910) 1 K, B. 634; Qh. v. 
Rabjohns, [1913] 3 K. BH. 171. 


251. -]—Without putting any critical 
construction on the word “‘ forthwith ’’; it means, 
I think, with as little delay as the circumstances 
will reasonably admit of (CoLERIDGE, J.).—Hx p. 
LOWE (1846), 3 Dow. & L. 737; 2 New Sess. Cas. 
331; 151. J.M.C. 99; 10J. P. 632. 

Annotation :—-Apld. R. v. Ely JJ. (1855), 1 Jur. N.S. 1017. 

252. -]}—Where the order to pay forth- 
with was served on applt. he was not bound to pay 
eo instanti but would have a reasonable time 
(ERLE, J.).—R. v. EY JJ. (1855), 5 BE. & B. 489 ; 
25L. J.M.C.1, 26 L.T. 0.8.57; 205. P. 116 ; 
1 Jur. N.S. 1017; 4W.R.5; 119 KB. R. 563. 
sanoiation, :—-Mentd. Rawnsley v. Hutchinson (1871), L. R. 


05. 

253. .|—‘' Forthwith ’’ does not mean 
within so many minutes, but within a reasonable 
time (W1LLEs, J.).—-KING v. CITAMBERLAIN (1871), 
401. J.C. P. 2738; 24 1.7. 7386; 35 J.P. 743. 


Annotations :—Mentd. Agnew v. Jobson (1877), 47 L. J. 
M. ©. 67; Burns v. Nowoll (1880), 5 Q. BB. D. 44435 Tre- 
beck v. Croudace, [1918] 1 K. B. 158. 


254. -——-~ At once—Circumstances of case re- 
garded.j|—‘‘ Forthwith ” of course means “ al. 
once’”’ having regard to the circumstances of the 
case (BOWEN, L.J.).---LOWE v. Fox (1885), 15 
Q. B.D. 667; 54 L. J. Q. B. 561; 53 L. T. 886 ; 
50 J. P. 244; 34 W. R. 144, C. A.; affd. on other 
grounds (1887), 12 App. Cas, 206, TT. L. 
Annotations :-—Mentd. Re Smith’s Kstate, Clements v. Ward 

(1887), 35 Ch. D. 589; Hulley v. Silversprings Bleaching 

Co., [1922] 2 Ch. 268. 

255. In statute.]—As the statute prescribes 
that a copy of the capias should be forthwith 
delivered, I am bound to give that construction 
to 1t which will have the greatest effect for the 
ease & favour of the party arrested (WILLIAMS, J.). 
~—-SHEARMAN v MACKNIGHT (1837), Will. Wolk, & 
Dav. 189. 

256, -~-— ———.]— When an act is required bv 
a statute or a rule of ct. to be done “ forthwith,” 
the word ‘ forthwith ” must be construed with 
regard to the object of the provision & the circuin- 
stances of the case.—Jte SouriaM, Jew p. LAMB 
(1881), 19 Ch. D. 169; 615.5. Ch. 207; 45 1. 7. 
639; 30 W. R. 126, C. A. 

Annotations :—Apld. Re Lyon, x p. Lyon (1882), 45 L. T. 
768. Refd. Zée Jones, kr p. Willlams (1882), 46 L.'T. 237, 
Jte Vitoria, Lx p. Spanish Corpn., {1801} 1 Q. B. 259; fre 
Barley, [1023] 1 Ch. 177. 

257. - In award.]—The award directed that 
A. & 3. should forthwith execute certain recon- 
veyances to C., & that. C. should forthwith execute 
indemnities & releases to A. & B.:—-Held : “ forth- 
with ” in the latter case, meant. as soon as A. & 
B. had, by their execution of the reconveyances, 
put themselves in a position to call for the execu- 
tion of the indemnities; & the award was good, 
although B. was no party to the submission.— 
Bovis tv. Biuuck, BLuck v. BoyEs, CLOSSMAN ?. 
Bruck, Bruck v. CLossMAN (1853), 18 C, B. 652 ; 
1C. L. R. 215; 188 BE. R. 1855; sub nom. Ke 
Buuck & Lovers, 22 Ll. J. CG. BP. 178. 

258. In rule of court.) — Ite 
Ex p. LAMB, No. 256, ante. 

259. Service of judge’s order.]—A party 
obtaining a judge’s order ought to serve it ‘‘ forth- 
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249i. Meaning of “ forthwith ’’—No unreasonable delay.] 





“Forthwith ’ means immediately, without the lapac of am 


interval of time.—AbDaAma v. Rogers, (19 07} V. L. R. 245.— AUS, 


Part III.—ComputaTIon or TIME. 


with,” i.e. before the opposite party can take the 
next step.—KENNHY 1. HUTCHINSON (1840), 6 
M. & W. 134; 8 Dowl. 171; 9 1. J. Mix. 60; 4 
Jur. 106. 

Arian :--Apld. Maple +. Woodgate (1816), 7 L. T. O. S. 





In contract.)—See Conrract, Vol. XITI., 
p. 309, Nos. 2551, 2552. 

——~ In covenant to repair.J—See LANDIORD & 
TENANT, Vol. XXXI., p. 332, No. 4755. 
In notice to appear to party on bail.|— 
Sce CRIMINAL Law, Vol. XTV., p. 157, No. 1333. 
Obtaining certificate of dismissal under 
Summary Jurisdiction Acts.;—See MAGISTRATES, 
Vol. XXXITI., pp. 347, 348, Nos. 569-571. 
In shipping contracts.|—See SHIPPING, Vol. 
XLI., pp. 308, 312, Nos. 1699, 1727. 
Filing notice of appeal—In county court.] — 
See CouNnTY Courts, Vol. XIIT., p. 5385, No. 874. 
Under Bankruptcy Rules.] —— See 
Banknourprey, Vol. IV., p. 532, Nos. 4876-4878. 




















C. “ Immediately.” 


260. Meaning of ‘‘ immediately ’’ —- Whether 
all intermediate terms excluded.} —- The word 
unmediately, although in strictness it excludes all 
mean times, yet to make good the deeds & intents 
of parties it shall be construed such convenient 
time as is reasonably requisite for doing the thing 
(per Cun.).--Pynus v. Mrvrorp (1672), as reported 
in 2 Lev. 75; 83 E. R. 456. 

Annotations :—-Consd. It. 7. Francis (1735), Cunn.165.  Apld. 
Thompson v. Gibson (1841), 8 M. & W. 2813; Folkard 2, 
Met. Ry. (1873), lL. RR. & C. P. 470. Mentd. Southcot v. 
Stowel (1677), 2 Mod. Rep. 207; Coultman v. Senhouse 
(1678), T. Jo. 1053; Davis x, Spent (1692), Carth, 262; 
Tipping ov. Cosing (1694), Comb 812: Baker ow. Wall 
(1695), 1 Ld. Raym. 185, Penhay v. Hurrell (1702), 
Freem. Ch. 258; Adams vr. Savage (1703), 2 Ld. Ravin. 
$54; Clifton v. Juckson (1701), 2 Vern. 486, Litton 
Strode », Falkland (1708), 3 Rep. Ch. 169; Wells 2. 
Ferguson (1708), Ll Mod. Rep. 199 ;) Roper v. Radeliffe 
(1712), 09 Mod, Rep. 81; Darhbison o. Beaumont (1713), 
Fortes. Rep. 18 ; Newcomen «. Barkham (1716), 2 Vern. 
729 3 Hopkins v. Hopkins (£739), West temp. Hard. 606 ; 
Newceoman wv. Bethlem Hospital (1711), Amb. &; Bagshaw 
vo. Spencer (1718), 1 Ves. Sen. 112, Cholmondeley v. Clinton 
(1820), 2 Jue. & W.1; Winters. Perratt (1843), 9 CL & lin. 
606; Coaper, Arnold (1855), £ De G. M. & G. 574 3 Owen wv. 
Gibbons, [1902] 1 Ch. 636. 

261. — -.|-—-It was said that that) word 
firnmediately] excludes all intermediate time & 
actions, but it will appear that 1t has not necessarily 
so strict a signification (Lorn TarpwickKR, C.J.).— 
Kt. v. Francis (1735), Cunn, 165; Lee temp. Hard. 
113; 2Stra. 1015; 2 Com. 478; 95 B. 7. 70. 
Annotations :—Apld. Thompson v. Gibson (1841), 8 M. & W. 

281. Dbtd. Grace v. Clinch (1843), 4 Q. B. 606. Mentd. 

ht. v. Borthwick (1779), 1 Doug. WK. 3B. 207. 

262. Promptly according to circumstances. | 
—The word ‘“‘ immediately ” is to be taken to mean 
promptly & expeditiously, according to the cir- 
cumstances of the case. 

Deft., on Thursday, May 2, was sununanily 
convicted of an offence under 6 Geo. J, ¢. 129, 
sect. 12 of which directs that the execution of the 
Judgment shall be suspended in case deft. shall 
Immediately enter into recognisance with sureties, 
etc. Ile was taken olf some distance to gaol in 
execution of the sentence the same day. On 
Saturday, his attorney was ready to tender 
sufficient sureties for him, but no justices sat on 
that day. On the following Monday the surcties, 
were tendered & rejected, as being otfered too late. 
Upon an application to this ct. for a rule calling 
upon the justices to take such recognisances :-— 
Held: the word “ immediatcly ” is to be taken to 
mean “‘ promptly according to the circumstances 
of the case,”? & he had come promptly according to 
the circumstances of this case.—R. v. ASTON 
(1850), 4 New Mag. Cas. 106 ; 4 New Sess. Cas. 283 ; 
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191... J. M. C. 236; 153. T. 0.8, 259; 155.P.9; 
14:-Jur. 1045. 

263. ——~.}—By Ticencing Act, 1872 
(c. 94), s. 52, an appeal is given to a person 
aggrieved by an order or conviction made by a 
ct. of summary jurisdiction, & by sub-sect. 3 the 
applt. is required ‘‘ immediately after’? giving 
notice of appeal to the sessions against the order 
or conviction to enter into a recognisance to try 
the appeal, etc.:-—Held: the question whether 
an applit. had duly complied with the requirements 
of the sect. was one of fact to be determined by the 
sessions, having regard to all the circumstances of 
the case. The word ‘“ immediately ’? means the 
same thing as ‘forthwith,’ & implies prompt 
action & as speedy as the circumstances reasonably 
admit of. —-R. v. BERKSHIRE JJ. (1879), 4 Q. B. D. 
469; 48 L. J. M. ©. 1873 27 W. BR. 7983 sub nom. 
Ez p. Tuck, 43 J. P. 607. 

264. .}—Juries Act, 1825 (c. 50), 5. 34, 
provides that the person or party who shall apply 
for a special jury shall pay all the expenses 
occasioned thereby without having any further 
allowance for the same on taxation than he would 
be entitled to, if the case had been tmed by 
@ common jury; ‘‘ unless the judge before whom 
the cause 1s tried shall, immediately after the 
verdict, certify, under his hand, upon the back 
of the record, that the same was a cause proper 
to be tried by a special jury.” 

On Jan. 27, 1913, an action was tried with a 
special jury. The verdict was for pltf. upon one 
issue & for defts. upon another. Judgment was 
given for plif. for a fixed sum with the costs of one 
issue. ach party was ordered to pay the costs 
of the issue on which they had failed, & an account 
which was not opposed, was directed. No 
certuicate for a special jury was then asked for or 
given. On Apr. 24, 19138, on an application relat- 
mg to the account, defts.’? counsel apphed for a 
certificate, & the judge gave it:—Hcld: the 
judge had not certified in time, for the word 
“immediately,”’ must be construed literally, unless 
special circumstances prevented the certificate 
being made or applied for at the trial of the judge 
expressly reserved his decision on the point, & 
in either of such cases it should be apphed for at 
the first reasonable opportunity. 

There is no doubt that the word “ iminediately ”’ 
has been construed & may in my judgment be 
construed to mean as immediately as the curcum- 
stances permit: (KENNEDY, J...J.).——BARKER 7. 
Jaswis & Piast, [1913] 3 1K. B. 84; 82 1.7. 8. 3B. 
843; 108 J.T. 941; 29 T. 1. R. 565; 57 Sol. Jo. 


Must be construed reasonably.|— 
Pypnus v. Mitrorn, No. 260, arfe. 

266. ——--—.J—In an action by the con- 
signees of goods against: shipowner for non-delivery 
of goods according to bills of lading, in which there 
was a condition that the goods should be taken 
from the ship by the consignees immediately 
the ship was ready for discharge, & that otherwise 
they would he landed or put into craft at the 
merchant’s risk & expense, & the goods having 
been landed at a dock the day after the ship was 
ready for discharge, but after the consignees were 
ready to receive on payment of freight, & the goods 
having been detained for some time for dock 
charges, payment of which was refused :—Held : 
it was for the jury whether the consignees had 
complied with the condition, or whether, if not, 
deft. had gone beyond it in landing the goods, 
but, even if pltfs. were entitled to recover, yet they 
might have recefved the goods on payment of a 
small sum under protest, they would not be entitled 
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to recover full damages for the delay, as their 
proper course was to have paid the disputed sum 
under protest, & then sued to recover it. 

When a man is called upon by a contract to do 
an act, & no time is specified, he is allowed a reason- 
able time for doing it ; & what is a reasonable time 
may depend on all the circumstances of the case. 
But here the word used being ‘“‘ immediately ”’ it 
implies that there is a more stringent requisition 
than what is ordinarily implied in the word 
‘‘ reasonable.’ Still it must receive a reasonable 
interpretation, so far that it cannot be considered 
as imposing an obligation to do what is impossible. 
-.. The term “immediately ” must be taken 
to mean, that whenever the ship is ready to dis- 
charge, the merchant must be there with his craft 
ready to receive the cargo. ... This condition 
is inserted in cases of consignments of cargoes 
perishable in their nature, such as fruit, & requiring 
to be cleared quickly ... & the shipowner or 
master cannot know to whom the bills of lading 
have been assigned ... it is not unreasonable 
in such cases, that the merchant, making use of 
such means as he may have for hearing of the 
arrivals of vessels, should be bound to get his 
papers & his entries passed, & have his craft 
ready alongside the ship when she is ready to 
discharge (COCKBURN, C.J.).—ALEXIADI v. ROBIN- 
SON (1861), 2 F. & F. 679. 

267. In statute.|—-A cause was tried by a 
special jury at the Spring Assizes, 1855, & a verdict 
found for deft. Deft.’s counse] then asked the 
judge to certify for the special jury, & he consented, 
but the associate omitted to indorse the certificate 
on the record. In the following term, a rule nisi 
was obtained for a new trial, which was not dis- 
posed of until Trinity Vacation. On taxation of 
costs it was discovered that the certificate was not 
indorsed on the record, & on application to the 
judge on Aug. 14, he signed the certificate :-—Held : 
the certificate was too late, & the ct. sct it aside. 

When a statute requires an act to be done 
immediately, [ do not see how we can construe if: 
to mean that the act may be done some weeks 
afterwards (PouLock, C.B.).—LEECH v. LAMB 
(1855), 71 Exch. 437; 25 1. J. Ex. 17; 26 L. T. 
O. S. 107; 1 Jur. N.S. 1175; 156 E. R. 902; 
sub rom. LEACH 1. LAMB, 4 W. R, 99. 

Annotation :—Consd. Barker v. Lewis & Peat, [1913] 3 K. B. 34. 

268. ‘‘ Immediately afterwards.’’]—-In an action 
on the case for a nuisance to pltf.’s market, which 
was the last cause tned at an assizes, the verdict 
was found for pltf. with nominal damages, & 
the judge thereupon immediately adjourned the 
ct. to his lodgings, & quitted the ct. No ar 
tion was made in ct. for a certificate under 3 & 4 
Vict. c. 24, that the action was brought to try a 
right; but pltf.’3 counsel followed the judge to 
his lodgings, & there, within a quarter of an hour 
after the delivery of the verdict, obtained from 
him such certificate :—Held: it was well given. 

In strict construction, the words “ immediately 
afterwards ”’ exclude the lapse of any interval of 
time, but their meaning, with reference to a case 
like the present, must be, that the certificate shall 
be granted as speedily as conveniently can be 
(Notre, B.).—THomMpson v. Grpson (1841), 8 
M. & W. 281; 9 Dowl. 717; 10 L. J. Ex. 241; 
5 Jur. 390; 151 EB. R. 1045. 

Annotations ‘Apa. Page v. Pearce (1841), 8 M. & W. 677; 

Dunean », Topham (1840), 8 GB; 985. "Apld: Kings 

Chamberlain (1871), 40 L. J 'p, 473; Folkard », Met. 


QO. : : 
Ry. (1873), b. R. 8G. P. 47 alo Me fet. 
1i Exch. 437, Red. Leoch v. Lamb (1855) 








TIME. 


269. .]—It has already been decided, & 
necessarily so, that the words ‘ immediately 
afterwards’? in the statute, cannot be construed 
literally ; & if you abandon the literal construction 
of the words, what can you substitute but “‘ within 
reasonable time’? ? (LORD ABINGER, C.B.).— 
PaGE v. PRARCE (1841), 8 M. & W. 677; 9 Dowl. 
815; 10]. J. Ex. 434; 151 BE. R. 1211. 
eam culon -—Apld. Helmos v. Hedges (1842), 12 L. J. Q. B. 


270. ———.]|—A certificate under 3 & 4 Vict. 
c. 24, s. 2, that a slander is wilful & malicious, is 
given too late to be ‘‘ immediately’ after the 
verdict within that statute, if it be given after an 
interval of ten days froin the trial & at another 
assize town, & there be no circumstances to account, 
for such delay. 

Construing the words ‘immediately after- 
wards ”’ as meaning within a reasonable time for 
the purpose, it would be contrary to the fact to 
say that the certificate in this case was given 
immediately afterwards (WILLES, J.).—-FORSDIKG 
v. STONE (1868), L. R. 3 C. P. 6073 371. 5. C. BP. 
301; 18 1. T. 722; 16 W. R. 976. 


Annotations :—Apld. Tyne Alkali Co. v. Lawson (1877), 36 
L. T. 100. Folld. Barker v. Lewis & Peat, (1913] 3 K. B. 
4Q. B.D. 406. 





* 


34. Mentd. Phillipa v. S. W. Ry. (1879), 

271. ‘‘ Immediately after verdict.’’|—The words 
in Juries Act, 1825 (c. 50), s. 34, requiring the 
judge’s certificate ‘‘ immediately after verdict ”’ 
mean that the judge shall certify within a reason- 
able time after the verdict pronounced.-—CHRISTIF 
v. RICHARDSON (1842), 2 Dowl, N. S. 50335 10 
M. & W. 688; 12 L. J. Ex. 86; 6 Jur. 1069; 152 
E. R. 648. 


Annotations :—Expld. Leech + Lamb (1855), 25 L. J. Ex.17. 
Consd. Barker v. Lewis & Peat, [1913] 3 K. B. 34. 


272. .|—Where a judge, during the absence 
of the jury to consider their verdict, had intimated 
his intention of certifying for a special jury, but, 
in consequence of the delivery of the verdict taking 
place while the judge was engaged with another 
cause, his signature to the indorsement made by 
the olficer of the ct. was not then applied for, «& 
was supplied some weeks afterwards :—Held: 
this was not a “ certifying under the judge’s hand 
immediately after verdict,’’ under Jurics Act, 
1825 (c. 50), 8. 34.—QRAcK v. CLINCH (1843), 4 
Q. B. 606; 3 Gal. & Dav. 501; 121. J. Q. B. 278 ; 
1L. T. 0.8. 144; 7 Jur, 576; 114 E. R. 1026. 
Annotations :—Folld. Leech v, Lamb (1855), 11 Exch. 437. 

Refd. Skipper v. Bodkin (1860), 2 Sw, & Tr. 1; Barker tr. 

Lewis & Peat, [1913] 3 K. B. 34. 

273. -}—FORSDIKE v. 
ante, 

274. Immediately after execution of award.|— 
Declaration in assumpsit alleged that, before thc 
promise, etc., a cause, wherein the now defts. 
were pitfs. & G. was deft., was referred by ree 
order to the award of pltfs. A. & B., & such third 
persons as they should appoint in writing, or any 
two of them; that afterwards, & before the 
promise, etc., by a writing dated Jan. 5, 1841, 
A. & B. appointed pltf. C. to be the third arbitrator ; 
that defts. afterwards, in consideration that pltfs., 
at the request of defts., would take upon them- 
selves the burthen of the reference, promised pltfs. 
to pay them their reasonable costs of the said award 
as they should by their said award appoint ; that 

Itfs. accepted the burthen, etc., &, within the time 
imited, made their award ready to be delivered 
to the parties, & thereby awarded, amongst other 
things, that defts. should pay pltfs. a certain sum 
for their costs, the said sum to be paid to pitfs. 
immediately after the execution of the award, 
whereof defts. afterwards had notice ; nevertheless, 
though the sum was a fair sum, & a reasonable 
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time had elapsed before the commencement of the 
suit, defts. had not paid :—Held: the award 
directing payment of costs ‘“‘ immediately after 
the execution of the award ’”’ must be construed to 
mean ‘ within a reasonable time after notice.’’— 
HoGGINS v. GORDON (1842), 3 Q B. 466; 2 Gal. 
& Dav. 656; 11 L. J. Q. B. 286; 6 Jur. 895; 114 
K. R. 586. 


Annotations :—Mentd. Veitch v. Russell (1842), 3 Gal. & Dav. 
198; Kennedy ». Brown (1863), 13 C. B. N. S. 677; 
Crampton & Holt v. Ridley (1887), 20 Q. B. D. 48. 


275. ‘* Immediately after trial.’"]—The judges’ 
certificate for costs, under City of London Small 
Debts Act, 1852, must be given at the trial, or 
immediately after, before another trial proceeds. 
Three days after the trial is too late.—Picarp v. 
CORNELL (1856), 26 L.. T. O. S. 228, 

‘* Immediately on demand.’’]—Sce Conrracr, 
Vol. XII., p. 430, No. 3481. 


dD. ** From.” 


276. Meaning of ‘‘ from ’’—Construed to effec- 
tuate intention of partfes.;—-(1) The word ‘ from ”’ 
may mean either inclusion or exclusion according 
to the context & subject matter & the ct. will 
construe it so to effectuate the deeds of parties 
& not to destroy them. 

(2) In law there is no fraction of a day (orp 
MANSFIELD, C.J.).—PuGu v. LEEDS (UK) (1777), 
2 Cowp. 714; 98 FB. R. 1323. 

Annotations :-—As to (1) Consd. Er p. Fallon (1793), 5 Term 
be ie 283; Watson v. Pears (1809), 2 Camp. 294 3 Isaacs 
vr, Royat Insee, (1870), L. R. 4 Wxch, 296. Refd. Welch 
v. Fisher (1818), 8 Taunt. 338; Cockell v. Gray (1822), 
6 Moore, C. P. 483; Kerr v. Jeston eek 6 Jur. 1110; 
Sidebotham v. Holland (1894), 64 L. Jd. Q. B. 200 5. Brak- 
spear v. Barton, (192412 K. DB. 88. 48 fo (2) Expld. kp 
Gamlingay (1790), 8 Term Rep. 513, Consd. Re Railway 
Sleepers Supply Co. (1885), 29 Ch. D. 204. Generally, 
Refd. Doe d. Cox v Day (L809), 10 East, 427; Achland 
” Gey eset 9 Ad. & El. 8793; Kunglish ». Chiff, (1914) 
277. -|}—The point principally relied 

upon is that the word “ from” is exclusive... . 

Supposing that the word, primd facie, has an 

exclusive meaning, there is no rule that: prevents 

us from interpreting it so as to be inclusive, 1f the 
use of the word in the transaction leads us to do s0 

(WILLIAMS, J.).--WILKINSON v. GASTON (1846), 

1 Q. B. 137; 15 L. J. Q. B. 339; 7 I. T. O. &. 

225; 10 Jur. 804; 115 I. R. 1227. 

-{nnotation :-—Mentd. Wallis v. Warren (1849), 4 Exch. 361. 
278. Whether day fixed for commencement 

excluded.|—Tltfs., a tramcar co., effected with 

defts. an insurance against ‘ claims for personal 
injury in respect. of accidents caused by vehicles 

for twelve calendar months from Nov. 24, 1887,” 

to the amount of ‘£250 in respect. of any one 

accident.”” On Nov. 24, 1888, one of pltfs.’ 
tramcars was overturned, forty persons were 
injured, & pltfs. became liable to pay claims to the 
amount of £833 :—Held: the eftect of “ from ” in 
the expression “‘ for twelve calendar months from 

Nov. 24, 1887,’ was to exclude Nov. 24, 1887, 

& to include Nov, 24, 1888, in the period of the 

insurance. 

I cannot but think that as regards time, ‘‘ from ” 
is akin to “ after,’? & excludes the date fixed for 
the commencement of the computation (Day, J.). 
—Sovutu STAFFORDSHIRE TRAMWAYS Co. v. SICK- 
NESS & ACCIDENT ASSURANCE Assocn., [1891] 
1Q.B. 402; 60L. J.Q. B. 47; 63 L. T. 807; 55 
J. P.168; 77. L. R. 14, D. O.3 on appeal, [1891] 
1Q. B. p. 406, GC. A. 
4Annotations :—Consd. Sheffield Corpn. ». Shefficid Electric 


Light Co., [1898] 1 Ch. 203. entd. Allen v. London 
Guarantee & Accident Co. (1932), 28 T. L. R. 254. 


———- Insurance policies.|—See INSURANCE, 
oars XXIX., pp. 126, 313, 360, Nos, 787, 2580, 
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279. ‘‘ From & after ’’—In Provisional Order.]|— 
By a Provisional Order under Flectric Lighting 
Acts, confirmed by Electric Lighting Orders Con- 
firmation Act, 1892 (cc. xix), which received the 
Royal assent on June 27, 189%, deft. co. were 
authorised to carry on an electric undertaking in 
Sheffield. The Order contained an option for the 
corpn. within forty-two years to purchase the 
undertaking ‘upon the terms of issuing or 
transferring to the undertakers such an amount 
of Sheffield Corpn. stock as will produce by 
the interest or dividends thereon an annuity of 
5 per cent. per annum upon the sum properly 
expended by the undertakers upon the under- 
taking & chargeable to capital account.” This 
option was subject to a proviso for payment of an 
additional sum if the option were exercised within 
ten years, & alternative options were given to the 
corpn. to purchase for a capital sum if the power 
were not exercised until after twenty-one years 
or thirty-one years respectively. 

Under the Sheffield Corporation Acts, 1883 & 
1888 the corpn. had power to issue irredecemable 
or redeemable stock. 

By a Provisional Order under the Public Health 
Act, confirmed by an Act which received the Royal 
assent on the same June 27, the power to issue 
irredeemable stock was repealed. 

The two Provisional Orders contained provisions 
that they should come into operation, the first- 
mentioned ‘‘on the day” the last-mentioned 
“from & after the day,” upon which they received 
the Royal assent. 

The corpn. gave notice to purchase. The co. 
refused to sell on the ground that the corpn. were 
bound to issue irredeemable stock, & had no 
power to do it. The corpn. brought this action 
for specific performance :—Held: the Provisional 
Order under the Electme Lighting Act came into 
operation on the day of, & the Order under the 
Public Health Act the day after, the Royal arsent, 
but, even if they came into operation on the same 
day, they could not be construed together so as to 
give or reserve to the corpn. a power to issue mre- 
deemable stock for the purpose of this purcliase.— 
SHEFFIELD Corpn. vt. SHEFFIELD ELFcrric LIGntT 
Co., [1898] 1 Ch. 203; 67 1. 3. Ch. 1135 77 1a T. 
616; 62 J. P. 87; 46 W. R. 485. 


EB. Until.” 
280. Whether inclusive.|—-NEWMAN v. BEAU- 
MOND (1593), Owen, 50; 74 KE. HR. S82. 
Auten :--Consd. R.v. Stevens & Agnew (1804), 5 Kast, 
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281. ——-.]—NicHiors v. RAMSET, (1677), 2 Mod. 
Rep. 280; 86 E.R. 1072. 
Annotation :—Consd,. R. v. Stevens & Agnew (1804), 5 Eaat, 
244. 


282, ——-.]|—Semble: the word “till” is 
inclusive of the day to which it is prefixed.— 
DAKINS v. WAGNER (1835), 8 Dowl. 535. 

283. ——-.J]—Where an arbitrator enlarges the 
time for making his award “ until” a particular 
day, the time is to be construed as inclusive of that 
day. 

There is no doubt that . . . there is no absolute 
rule as to the meaning to be attached to the word 
“until,” as it may be construed either as inclusive 
or exclusive, as it may with strict propriety 
mean either (WILLIAMS, J.).—KERRK v. JESTON 
(1842), 1 Dowl. N.S. 5388; 6 Jur. 1110. 

Annotation :-—-Mentd. Lord v. Lord (1855), 5 B. & B. 404. 

284. .}—Deft. had the whole of that day 
to remove, the ,word ‘at’ or ‘until’ being 
inclusive (WIGHTMAN, J.).—ARCTIER v. SADLER 
(1859), 1. & FF. 481, N. P, 
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285. Depends on intention of parties.]— 





If the word until occurred in a contract, & the 
context or subject-matter evidently showed that 
it was meant in an inclusive sense, there can be no 
doubt but that the ct., in furtherance of such 
intention, would so construe it (LORD ELLEN- 
BOROUGH, C.J.).——-R. v. STEVENS & AGNEW (1804), 
5h Fast, 244; 1 Smith, K. B. 437; 102 EF. R. 1063. 


Annotations :-—Consd. Wilkinson v. Gaston (1846), 9 Q. B. 
137; Bellhouse v. Mellor (1859), 4 H. & N. 116. Mentd. 
RR. v. O'Connell (1844), 3 L. T. O. 8. 323; Douglas v. R. 
Gee 13 Q. B. 74; R. wv. Duly (1849), 7 State, Tr. N.S. 

J. 


286. -}— The word “until” is 
ambiguous, & may be construed either inclusive 
or exclusive of the day mentioned, according to the 
subject-matter & the true intent of the document 
in which it is used (WATSON, B.).—BELLMOUSE v. 
METI.OR, PROUDMAN v. MELLoR (1859), 4 H. & N. 
116; 32 L. T. O. 8S. 317; 157 BE. R. 780 3; sub nom. 
BACKHOUSE v. MELLOR, PROUDHON v. MELLOR, 


28 1.. J. Ex. 141; 5 Jur. N.S. 175. 

Annotations :—-Consd. Isaacs v. Royal Insce. (1870), L. R. 5 
Exch. 296. Refd. Tomline v. Cadman (1859), 6 C. B. N.S. 
733. Mentd. Williams v. Dray (1860), 29 L. J. Q. B. 86. 


In submission to arbitration.|—Scee ARBITRATION, 
Vol. II., p. 410, Nos. 639, 640. 

In insurance policies..—Sce INSURANCE, Vol. 
XXIX., p. 313, No. 2580. 


FY, “ At Least.” 
287. Specified number of days ‘‘ at least ’’-— 
Means clear days.|— ZoucH v. HMpsry (1821), 4 
B. & Ald. 622; 106 I. R. 1028. 


Annotations :— Apld. R. v. Middlesex JJ. (1845), 3 Dow. & L. 
109. Refd. R. v. Shropshire JJ. (1838), 8 Ad. & KL. 173. 


288. —— -|—The rule which requires notice 
to be given by an attorney, of his intention to apply 
for admission ‘‘ three days, at least,” before the 
term, must be construed as if it required ‘‘ three 
clear days,’’ & the days must all be exclusive.—J?e 
PRAUGLEY (1836), 4 Ad. & EI. 781; 6 Nev. & 
M. K. B. 421; 61. J. K%. B. 259; 111 E.R. 977; 
sub nom. ANON., 2 Har. & W. 65. 
sunclanion :— Apld. R. +. Shropshire JJ. (1838), 8 Ad. & El. 


289. -R, (ae 
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——.]—The fifteen days which, by 
Uniformity of Process Act, 1832 (c. 39), 8, 3, must 
elapse between the teste & return of a writ of 
distringas, are fifteen clear days. 

In our former judgment, we said that. ‘‘ not less 
than fifteen days’’ meant fifteen days, one 
exclusive & one inclusive; but upon looking at 
13 Car. 2, st. 2, ¢. 2, 5. 6, which recites that, in 
actions commenced by original writs, it was 
necessary that there should be ‘“‘ fifteen days at 
the least ’’ between the day of the teste & the return 
of the writ, we think the words in Uniformity of 
Process Act, 1832 (c. 39), must be construed to mean 
fifteen full days (PARKE, B.).—CHAMBERS  v. 
Suir (1843), 12 M. & W. 2; 13 L. J. Ex. 25; 2 
L. T. O. 8.101; 7 Jur. 1019; 152 FE. R. 1085. 
Annotations :-—Consd. Ite Railway picepers Supply Co. 

(1885), 29 Ch. DD. 204; R.v. Turner, [191 ae B. 346; R 


v. Middlesex JJ. (1845), 14 L. J. M. C. 
Black (1911), 80 L. J. K. B. 758. 


291. -|—A local Act required seven 
days’ notice at least to be given by an applt. of 
his intention to bring an appeal. Notice was 
served on Dec. 31. The sessions commenced on 
Jan. 7,0n which day appeals were entered, but not 
heard till a subsequent day :—Held: (1) the notice 
was insufficient, as both the d&y of giving the 
notice, & the day of holding the sessions, must be 
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TIME. 


excluded: & the day of bringing an appeal is 
the day on which it is entered, not that on which 
it is heard; (2) the fraction of a day cannot be 
taken into consideration in such a case. 

If this question were to be considered now for 
the first time, I should be disposed to doubt 
whether by the words, ‘‘ seven days’ notice at, 
least,’’ more was meant than that seven days 
should be the shortest. notice, but that more might 
be given if the party pleased ; but it has been so 
frequently decided that the words ‘ at least ”’ 
have the effect of excluding the day of the notice, 
as well as the day of the act of which notice is 
given, that it seems to me too late now to raise the 
question, & that we must abide by what has been 
so frequently decided. ... It was contended 
that the fraction of a day might be considered, & 
that the notice might be calculated from the hour 
of the day on which it was served; but there is 
no authority for such a proposition as applicable 
to cases like the present. In all such cases the 
general rule excluding fractions of a day from the 
computation of time has been applied, & great, 
inconvenience might follow if it were not so. 
Where the question is which of two acts, or 
conflicting rights, shall take precedence of the 
other, the precise time, including fractions of a 
day, must necessarily be inquired into (WIGHT- 
MAN, J.).-— R. 7». MIppLeEsex JJ. (1845), 3 Dow. & 


L. 109; 1 New Mag. Cas. 83863; 2 New Sess. Cas. 
73; 141.5. M. ©. 130; 57. T. O. S, 2213; 10 


J.P. 6; 9 Jur. 758. 

Annotations :—As to (1) Refd. RN. +. Carnarvon & Anglesea 
Grdns, (1849),14 L. T. O. 8. 2003 R.u St. Mary’s, Warwick 
(1853), 21 L. T. O. 8, 74. As to (2) Refd. Campbell ev. 
Strangeways (1877), 42 J. BP. 39. 

292. —-— .|—The ct. has no power to hear 
an appeal, where resp. fails to appear, unless applt. 
has served upon him a notice under 6 & 7 Vict. 
c. 18, 8. 62, of his intention to prosecute the appeal, 
ten days at Jeast before the first day appointed by 
the ct. for hearing appeals, that is, ten clear days, 
exclusive both of the day of service & of the day 
sO appointed.—NORTON v. SALISBURY TOWN- 
CLERK (1846), 4 C. B. 323 1 Lut. Reg. Cas. 5388 ; 
161.3.C.P.9; 81. T. 0.8. 148; 103. 2. S06; 
10 Jur. 970; 136 EF. 1. 412. 

Annotation :—Refd. Luckett v. Gilder (1861), LIC BON.S 1. 
293. |— By a Canal Act, inhabitants 

of a county possessing a certain property qualifica- 

tion were made coms. for settling & determining 
all differences between the canal co. & the pro- 
prietors of lands through which the canal passcd. 

The Act provided that no meeting of the comrs. 
should be held for putting the Act in execution, 
unless previous notice should be given in some 
newspaper published or circulated in the county, 
at Jeast 16 days before such meeting :—Jfeld: 
notice of a meeting to be held on eb, 12 bearing 
date Jan. 27 & published in a newspaper of the 
date of Jan. 27 was insufficient, although it was 
proved that the newspaper was printed & partly 
circulated on Jan. 26.—-R. v. ABERDARE CANAL Co. 
(1850), 14 Q. B. 854; 4 New Mag. Cas. 123; 19 
I. J.Q. B. 251; 15 L. T. 0.8. 453; 14 J.P. 497; 
14 Jur. 735; 1317 KE. RR. 328. 

Annotations :—Mentd. lt. v. Salford Overscers (1852), 16 


Jur. 907 ; Wildes v. Russell (1866), Har. & Ruth. 689; K. 
v. Woodhouse, [1906] 2 K. %. 501. 


294. .J—Companies Clauses Consolida- 
tion Act, 1845 (c. 16), s. 22, requires notice of each 
call to be given twenty-one days at the least. 
The notice was posted on Jan. 24, received on 
Jan. 25 at Liverpool, for a call payable on Feb. 15. 
Another call, notice posted on May 28, received on 
May 29, for a call payable on June 19 :—Held: 
twenty-one days at the least meant twenty-one 
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clear days.—-AMBERGATE, NOTTINGHAM & Boston 
Ry. Co. v. MITCHELL (1850), 15 I. 'T. O. S. 234. 
295. fee tian to a municipal election 
the town clerk is by 38 & 39 Vict. c. 40, s. 1 (1), 
to issue a notice stating, amongst other things, the 
last day on which nomination papers are to be 
delivered. By sub-sect. 3, nomination papers are 
to be delivered seven days at least. before the day 
of election, & the mayor is to sit at the town hall 
on a subsequent day to decide on the validity 
of objections made to nomination papers. In 
accordance with the above enactments, the town 
clerk issued a notice for a forthcoming municipal 
election, stating that Oct. 243 was the last day on 
which nomination papers were to be delivered. 
Oct. 23 only allowed six days, exclusive of Sundays 
& the days of nomination & election, to intervene 
between the nomination day & the day of election : 
—Held: seven days mean seven clear days, 
exclusive of the nomination day & the day of 
election as well as of Sundays.—Howes v. TURNER 
(1876), 1 C. P. D. 670; 45 1. J. Q. B. 550; 35 
L. T. 68; sub nom. Wowes & PERCE v. WRIGHT 
& TURNER, 40 J. P. 680, D.C. 
Annotations :— Refd. Harford v. Linskey, [1899] 1 Q. B. 


R52. Mentd. Monks v. Jackson (1876), 1 GC. P. D. 683; 
Gothard v. Clarke (1880), 5 C. P. D. 253 ; Line v. Warren 


(1885), 14 Q. B. D. 548. 

296. ——-.]--Notice ‘at least fourteen 
days before the date” of a mecting of debenture 
holders means fourteen clear days between the 
issue of the advertisement or circular calling the 
ineeting & the day of the meeting; & the notice 
so given is effectual, though it may not actually 
reach any debenture holder until some days after- 
wards.—SNEATH v. VALLEY Gonp, lvrp., [1893] 
1Ch. 477; 68 1. T. 602; 2 R. 292, C. A. 
Annotatum :— Mentd. Mereantile Investment & General 

rust Co. v. River Plate Trust, Loan & Agency Co., [1894] 

1 Ch. 578, 

297. —-— Means not less than specified number.] 
—HExcse Management Act, J834 (c. 51), 8s. 19, 
requires that a summons to uppear before justices 
& answer a summons under the statute shall be 
served ten days ‘at least’? before the hearing. 
A party was summoned on the 20th day of the 
month to appear on the 380th & was convicted for 
default of appearance :— Held: the justices had 
no jurisdiction, as the ten days must be reckoned 
exclusively of the day of serving the summons 
& that of convicting deft. 

Ten days ‘ at least’? must mean not less than 
ten days, according to any construction (LORD 
Di:nMAN, C.J.).—MITCcHEDY v. Kosten (1840), 9 
Dowl. 527; 12 Ad. & E1472; 4 Per. & Dav. 150 ; 
9L.J.M.C. 95; 5 Jur. 70; 113 i. R. 891. 

Ane alien :— Apld. R. v. Middlesex JJ. (1845), 3 Dow. & L. 














298. One calendar month ‘at least.’’]—FRrEE- 
MAN v. READ, No. 66, ante. 


G. Other Words and Phrases. 

299. **Seasonable time ’’——- Whether question 
of law or fact.]—(1) ‘‘ Scasonable time ’’ partly 
question of Jaw & partly of fact. 

(2) Reasonable time ... of which the ct. are 
the proper judges (WILLES, J.).—-BELLv. WARDELL 
(1740), Willes, 202; 125 I. R. 1131. 

Annotations :—As to (2) Consd. Darbishiro v. Barber (1805), 

6 Kast, 3. Generally, Refd. Mounsey v. Ismay (1863 rd OF 


& C.729. Mentd. Selby vr. Bardons (1832), 3 B. & 
Mortimer v. Moore (i845), 8 Q. B. 294; Sowerby v. 


PART III. SECT. 3, SUB-SECT. 2.—G. 
2 “Or as soon thereafter as pos- 
sible '—-Reasonable time.)— Deft. on 
Oct. 12, agreed to move a house for 
pltt., & to finish the moving on Oct. 21, 
or 48 soon thoreafter as possible ” :— 


Held: the words quoted meant within 
a reasonable time after Oct. 21, &, in 
the circumstances, a few duys there- 
after would have been a reasonable 
time.—ARCHAMBAULT v. Day (Sask.) 
(1914), 27 W. L. R. 15.— CAN. 
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Coleman (1867), L. R. 2 Exch. 96; Hall v. Not ham 
ete), 1 Ex. D.1; Mercer v. Denne (1905), 74 L. J. Ch. 


800. ‘‘ Next term.’’|—The words, next term, in 
a statute, ought to be construed next term, in 
which the thing required can be done.—KEARLE v. 
WINTELAND (1756), Say. 313; 96 E. R. 892. 

301. ‘‘ Instanter.’’]|—-Under the conditions of 
pleading issuably & taking short notice of trial, 
if a declaration is delivered after the sittings 
have begun, but so early that there would be time 
for notice of trial for the adjournment day upon 
deft. pleading inslanier, that is, within twenty- 
four hours, he must so plead.—PRICE v. SIMPSON 
(1808), 1 Taunt. 343; 127 18. R. 866. 

302. ‘* Present ’’ year.|—A tenant erected ccr- 
tain premises in May, but was to pay rent as from 
Feb. 2 preceding, to cb. 2 in the next year, after 
which he was to hold them as a tenant from year 
to year. In Oct. 1433, ho received a notice to quit 
* at the expiration of half a year from the delivery 
of this notice, or at such other time or times as 
your present year’s holding of or in the said 
messuage, etc., shall expire, after the expiration 
of half a year from the delivery of tius notice ”’ :—~ 
Held: the word “ present’ must have reference 
to the expiration of the year current after the time 
stated in the notice, or might be rejected altogether 
& that the notice was a good notice for Feb. 1835.— 
DoE d. WILLIAMS v. Suir (1836), 56 Ad. & EI. 
350; 2 Har. & W. 176; 6 Nev. & M. K. B. 8293 
5L. J. K. B. 216; 111 i. R. 1198. 


Annotations :-—Distd. Doe d. Richmond Corpn. v. Morphett 
pauls 7Q. 3B. 577. Consd. Wrido v. Dyer, (1900) 1 Q. B. 


303. ‘‘ Then ’’ ‘‘ad_ time.’’?}—‘ Then” “ ad 
time’? means the very time at which the other, 
event happened. ... But of ‘instantly ” the 
more natural & usual sense is instantly after 
Q.orpd DENMAN, C.J.).—R. 7. Brown tow (1839), 
11 Ad. & Fl. 119; 8 Dow]. 157; 3 Per. & Dav. 52 ; 
9L.J.M.C.15; 4 Jur. 103; 113 E.R. 358. 
Annotatrons '—Consd. Oldershaw v. King (1857), 3 Jur. N.S. 

1152. Refd. Graco v. Clinch (1843), 4 Q. 3. 606. Mentd. 

Re Appleton (1839), 3 J. P. 738. 

304. ‘‘ Instantly.’’}] —R. v. BROWNLOW, No. 303, 
ante. 

805. ** Thereupon.’’}—A judgment was entered 
up in vacation, under a warrant of attorney, given 
‘to appear as of Trinity term now last, Michaelmas 
term now next, or of some other subsequent term, 
at the office of pleas, & then & there to receive 
a declaration at the suit of pltf., & thercupon 
to confess judgment by nil dirt, etc., to be there- 
upon forthwith entered of record” :-—Held: the 
word ‘thereupon ”’ did not necessarily refer to 
time at all, &, as il must be taken in the strongest 
sense against the warrantor, if was not necessary 
that the act of signing Judgment should be con- 
current with that of receiving the declaration ; 
but the warrant did not authorise a signing of 
judgment in vacation.— RAYMENT v, SMItil (1843), 
1 Dow. & J. 166; 12 L. J. Q. B. 279; 7 Jur, 674. 
Annotations :—Folld. Bird v. Manning (184 1). 13L. J. Q. B. 

123. Mentd. Bate v. Lawrence (1814), 7 Man. & G. 405; 

Alcock v. Sutcliffe (1847), 16 L. J. Q. B. 120. 

306. .|—A judgment entered up on Jan. 4, 
1844, as of Michaclmas term, 7 Vict., on a warrant 
of attorney, given by a party in 1835, to appear 
as of last Hilary term, next Easter term, or any 
subsequent term, & then & there to receive a 








b. “Up to Wednesday’’ — In- 
cludes lust hour of Wednesday.}— 
METROPOLITAN KENGINEERING WORKS 
v. DEBRUMER (1917), I. L. R. 45 Cale. 


o181.—IND. 
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Sect. 3.—Construction of terms: Sub-sect. 2, G. ie, regard being had to the manufacturer's 


Sect. 4: Sub-sects. 1 & 2.) 


declaration, & thercupon to confess the same 
action, or else to suffer a judgment, by nil dicit 
or otherwise, to pass against liim in the same action, 
& to be thereupon forthwith entered up of 
record ” :—-Held: bad.—Brirp v. MANNING (1844), 
13 L. J. Q. B. 123; 21. T. 0. S. 3383; 8 Jur. 175. 


Annotations :-—Reid. Bate v. Lawrence (1844), 7 7 a & G. 
405; Alcock wv. Sutcliffe (1847), 16 L. 


307. *‘ Not less than.’’}—CiramMrers v. on 
No. 290, anie. 








308. 

Co., No. 228. ante. 

309. 70) When a. certain number of days 
are specified they are to be reckoned exclusive of 
one of the day’s & inclusive of the other unless 
clear days are expressed (per CUR.). 

(2) In Chambers v. Smith, No. 290, ante, the ct., 
after having in the first instance thought that the 
words ‘not less than fiftcen days’’ were to be 
construed according to what 1 have called the 
ordinary rule, namely, inclusive of one of the days 
& exclusive of the other, on reconsideration came 
to the conclusion that they were to be construed as 
meaning fifteen clear days. Vhe words upon 
which that decision was based are the nearest to 
be found in the authorities to those which we have 
to construe in the present case, & we therefore 
come to the conclusion that the provision that 
‘ not less than seven days’ ’’ notice has to be given 
means ‘‘ seven clear days’ ”’ notice, & we so answer 
the question (per Cur.).—R. v. TURNER, [1910] 
1K.B.346; 791.5. K.B.176; 102 1. T. 3867; 74 
J.P. SL; 267. L. R. 1123 54 Sol. Jo. 1645; 22 
Cox, C. C. 3103 3 Cr. App. Rep. 108, C. GC. A. 


Annotations :—-4a to (1) Folld. R. ». Dean (1924), 18 Cr. App. 
lhtep. 21. Refd. Browne ». Black, [1911] 1 K. B. 975. 
Cony: Mentd. &. v. Johnson (190%), 3 Cr. ie Rep. 
16 R. v. Condon (1910), 4 Cr. App. Rep. 109; RR, v. 
Fawcett ons 74, 3. P. $445: KR. ov. Marshall (1910), 74 
J, Moran (1110), 5 Cr. App. Rep. 219; . 
U. Waller’ ‘gid, 27 T RN. 513 Reo. Waller, [1910) 1 
ne B, R. v. hs le ae a 0 Cr. App. Rep. li; —. 

Haris, [1022] 2K. B. 543; RR. v. Coney (1923), 92 

£. B. 915 





se ‘ 
310. ** Peremptory *? order.|—An order “ per- 
emptory ” for time to plead does not preclude 
deft. from again applying by summons for further 
tine; & if he take out such further summons, 
judgment signed for want of a plea after the 
summons is returnable, is irregular. 

The peremptory order is only the expression 
of the then opinion of the judge; but it is not 
absolutely final; neither does it import an 
undertaking or contract on the part of deft. The 
meaning of the word is only that the judge makes 
an absolute order, but, like all other orders, liable 
to be varied if he thinks fit (PARKE, B.).— BEAZLEY 
v. BAILEY (1846), 16 M. & W. 58; 4 Dow. & L. 
271; 1 New Pract. Cas. 528; 16 L. J. Ex. 1; 10 
Jur. 906; 8 L. T. O. S. 164. 
ae aden >—Consd. Falck v. Axthelm (1889), 59 L. J. Q. B. 


$11. -}] — What is the meaning of 
‘* peremptory ” in such an order? It was argued 
that it has really no meaning, & a case was cited 
to show that to be so. I think the real meaning is 
that the order is peremptory that deft. shall plead 
within one month unless the order is altered. 
If the order remains unaltered, it is an order for 
a month peremptory ; that deft. shall have one 
month to plead & no more (LORD Esurer, M.R.).— 
Karck v. AXTHEIM (1889), 24 Q. B. D. 174; 69 
L. J. Q. B. 161; 38 W. R. 196, C. A. 

312. ‘* As soon as possible.’’] —A contract by a 
manufactur er to furnish certain specified goods 

‘as soon as possible,’ means within a reasonable 





os @ 


ability to produce them, & the orders be may 
already have in hand.— ATTWOOD v, EMERY (18568), 
1C.B.N. 8.110; 261. J3.C. P. 73; 5 W. BR. 19; 


140 EK. R. 46; sub nom. ATWOOD v. EMERY, 28 
L. T. O. 8. 8B. 
Annotations :—Consd. Bergheim v. Blaenavon Iron & Stcel 


Co. (1875), 32 L. T. 451. Expld. id. Hy drauiile Engineering 


Co. v. McHaffie (1878), 4 Q. B. 

313. -]}—To doa thing r as soon as possible ”’ 
means to do it within a reasonable time, with an 
undertaking to do it in the shortest practicable 
time (BRAMWELL, L.J.).—TypRAULIC ENUGINEER- 
ING Co., Lrp. v. MCHAFFLiE (1878), 4 Q. B. D. 670; 
27 W. R. 221, C. A. 


Annotations : Rel. Vorleer ’g Administratrix v. Motor Union 

Insce., [1925] 2 ~ B. Menid. Hammond v. Bussey 
(1887), 20 Q. B.D hh os Hall & Pim (1927), 137 L. T. 
85. 


B14. ‘* At ’’—Whether inclusive.)—ARcHER v, 
SADLER, No. 284, ante. 
15. After an interval.}—l’e RartLway 
SLEEPERS SUPPLY Co., No. 228, ante. 
|—Re 


RAILWAY SLEEPERS Surety Co., No. 228, ante. 

317. ‘* Upon the trial.’’?]—‘‘ Upon the trial ”’ 
means ‘ after the trial”’ & no particular time is 
limited. The result seems to me to be that the 
thing must be done within @ reasonable time after 
the trial (Brett, J.).—FOLKARD v. MUTROPOLITAN 
Ry. Co. (1873), L. R. 8 C. P. 470; 42 1. J. OP. 
162; 29 L. T. 101; 21 W. R. 736. 

318. ‘* On ’’—-Includes shortly after.j|—A decree 
nist for dissolution of marriage was made ayainst 
a wife on Aug. 3, 1880, & was made absolute in due 
course. The wife appealed, & her appeal was dis- 
missed on July 19, 1881. On July 3U she took out 
@ summons to have permanent maintenance 
allowed her. Owing to her absence abroad the 
summons was not heard till Dec. 1882, when the 
President) dismissed it. The wife appealed :— 
Held: as the application to the President was out 
of time, & he had exercised a discretion under the 
special circumstances of the case, the ct. would not 
interfere with his decision. 

It is not to be conceived that a period of more 
than a year can be included in the word ‘“ on.” 
“On” if not confined to the time of making the 
decree, must mean shortly after (Jesgen, M.R.).— 
ROBERTSON vv. ROBERTSON & FAVAGROSSA (1883), 
8P. D. 94; 481. T. 590; 81 W. R. 652, 0. A. 
Annotations :—Apld. Scott v. Scott, (1921] P. 107.  Mentd. 

Ite Smith, Rigg v. Hughes (1844), ) PY. D. 68; Asheroft v. 

Ashcroft & Roberts, [1902] P. 270. 

oe ——— Within reasonable time.]—The word 

’ does not mean an unlimited time within the 
sane? s discretion, but 1t does mean within a reason- 
able time having regard to all the circumstances of 
the case (LORD STERNDALE, M.R.).—Scorr 1. 
Scorr, [1921] P. 107; BO L. J. RP. 171; 124 
1. T. 6193 37 PLT. 2. 158, C. A. 

Annotation :—Refd. Fox v. Fox, (1925] P. 157. 

820. --—- Coming into operation of Provisional 
Order.| SHEFFIELD CORPN.v. SHEFFLELD ELECTRIC 
Licut Co., No. 279, ante. 

3821. -——— Notice given before specified date.]~—- 
ELLIotrT v. POPULAR PLAYHOUSE, Lrp. (1909), 
Tames, April 1. 

822. ‘* Sunset.’’]—Gorpon v. CANN, No. 81, 
ante. 
323. * Henceforth.’’]—The word ‘‘ henceforth ”’ 
means from the date of the order, & does not mean 
‘“‘henceforth & for ever”? (DARLING, J.).—R. 0. 
LLEWELLYN, =o p. SQUIRE (1906), 96 L. T. 32; 
71 J.P. 51, D. ¢ 

824. ** Already *__In statute.) — The word 
“ already ”’ in Burials Act, 1855 (c. 128), s. 9, which 











Parr [1[.—Compuration or Time. 


provides that “ no ground not already used as or 
appropriated for a cemetery shall be used for 
burials . . . within the distance of one hundred 
yards from any dwelling-house”’ without the 
consent of the owner, lessee & occupier, has 
reference to the date of that Act.—GoppEn v. 
Jlytmm Buriat Boarp, [1906] 2 Ch. 270; 75 
IL. J. Ch. 595; 95 L. T. 120; 70 J. P. 285; 22 
T. L. R. 631; 4 1. G. BR. 787, C. A. 

Annotation :-——-Mentd. Young v. Kingston-on-Thames, Sur- 


biton, New Malden & Coombe Joint B Df ; 
(1906), 786 L. J. K. B. 382. n eA oun 


** Directly.’?|—-See Contract, Vol. XII., p. 309, 
No. 2550. 

‘On demand.’"|—Sce Bi.xs oF SALE, Vol. VII., 
pp. 185-137, Nos. 765-771. 

‘‘AS soon as practicable ’’—Under Port of 
London (Port Rates on Goods) Provisional Order 
Act, 1910.]—See Suippina, Vol. XLI., p. 967, 
No. 8590. 

‘* At the end of the year ’’—Within Income Tax 
cae rs Incomr Tax, Vol. XXVIIL., p. 97, 
No. 580. 


Stcr. 4.—HOLIDAYS INTERVENING. 
Sun-SEcT. 1.—~IN CONTRACT. 

Charterparty—Computation of demurrage.}-—Svc 
Surppina, Vol. XI1., pp. 567, 673, 575, 576, 
Nee 8915, 3916, 3967-3970, 3985-3991, 3996, 
” ° 

——- Dispatch money.] — See Surrimne, Vol. 
XLI., pp. 580, 581, Nos. 4012-4046. 

Contract of carrlage.]—See CARRIERS, Vol. VIII., 
pp. 208, 209, Nos. 1328, 1333. 

Contract to perform !n theatre.]——See THEATRES, 
p. 915, No. 108, ante. 


SubB-sectT. 2.—LEGAL PROCEEDINGS. 

See, now, R.S. C., Ord. 64, rr. 2, 4, 5. 

325. Whether Sunday included.]-—— The days 
between the Thursday before & the Wednesday 
after Kaster Day are to be reckoned in the com- 
putation of such fifteen days [fifteen days under 
Uniformity of Process Act, 1832 (c. 39), 6. 31. 

I quite agree that the intention of the legislature 
cannot have been to exclude those days altogether. 
It might as well be contended that the Sundays 
intervening between the itcste & return ought not 
to be reckoned in computing the fifteen days 
(ROLFE, B.).—-CHAMBERS v. SMITH (1843), 12 M. & 
W.2; 13 LJ. Ex. 25; 21. T. 0. 8.101; 7 Jur. 
1019; 152 Ek. R. 1085. 

Annotations :—Retd. R. v. Middlesex JJ, (1845), 14 L. J. 
M. ©. 1380; Ke Railway Sleepers Supply Co. (1885), 29 
oh. D. 2043 KR. uv. Turner, (1910) 1 K. B. 346; Browne 
v. Black (4911), 80 L. J. K. B. 758. 

326. ——.]—Sunday is tou be computed in the 
three days allowed for an application to justices 
to state a case for the opinion of one of the superior 
cts. under Summary Jurisdiction Act, 1843 (c. 43), 
8. 2, although it be the last day.—Pracock v. [. 
(1858), 4 C. B. N.S. 264; 271. S.C. P. 224; 8h 
i. TT. O. 8.101; 22 J. P. 403; 6 W.R. 517; 140 
Ih. R. 1085. 
Annotations :-—Folld. 

L. 'T. 92; Kar ». Simpkin (1859), 2 H. & 

Morgan v. Edwards (1860), 5 H. & N. 4113. 


R. v. Loleestershireo JJ. (1859), 1 
ie. 392. Apld. 
Folld. Pennell 
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: 8251. Whether Sunday included.}]— 
There must be two clear days betwoon 
the service of a notice & the day for 
pearing the motion, & In the computa- 
tion thereof Sunday is not to be 


Ch. 304.—CA 
326 if. 





peokonsd ke Crooks (1865), 1 Ch. 


.jJ—Sundays & holidays 
are excluded in computing 
days’ notice necessary in short notice 
of trial.—-O'DUNNELL v. O’DONNELL 
(1884), 10 BP. RR. 264.—CAN. 
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._J.M.C, 92. Expld. Mumford v. 


v. Uxbridge (1862), 31 
- N. 8. 361 olld. Wynne v. 
a 


Hitchcocks (1863), 14 
Ronaldson (1865), 12 


mt 


So) 


711. Expld. Park Gate Iron 

Co. v. Coates (1870), L. R. 5 C. P. 634. Refd. Morris v. 

Barrett (1859), 7 O. B. N. 8. 139; Woodhouse v. Woods 

1859), 29 L. J. M. C. 149; Rutter v, St. Albans Corpn., 
ockhart v. St. Albans Corpn. (1888), 52 J. P. 420. 


827. -}—By Nuisances Removal Act, 1855 
(c. 121), s. 40, appeals to the quarter sessions 
against orders made under the Act are not to be 
heard, unless applt. within fourteen days after the 
making of the order appealed ayainst, gives written 
notice of appeal & written grounds of appeal, &, 
within two days of giving such notice, enters 
into a recognisance before a justice, with sufficient 
securities, conditioned to try the appeal :—Held: 
Sunday was not to be excluded from the com- 
putation of the two days within which applt. was 
to enter into the recognisance, although Sunday 
happened to be the last of them; therefore, in a 
case where applt. had given notice of appeal on 
a Friday & did not enter into the recognisance till 
the folowing Monday, the Sessions were right in 
refusing to hear the appeal.—lx y. SIMPKIN 
(1859), 2 FE. & Ee. 892; 29 L. J. M. GO. 23; 24 
J.P. 2862; 6 Jur. N.S. 144; 121 FB. R. 1483 sub 
nom. R. vw. Leicesrersoire JJ., 1 i. TT. 92; 8 
W. KR. 66. 

Annotations :-—Distd. Milch o. Frankau, [t909] 2K. B. 190, 
Reid. Muinford v. Hitchcocks (1863), 14 C. B. N. 8. 361 
328. -—-.]—-G., an attorney in a county town, 

instructed by the London attorneys of the party 

interested, attended to resist a summons before 
justices in the county town. The justices decided 
against the party, who, being dissatisfied, sent the 
justices a written notice demanding a case to be 
stated by the justices under 20 & 21 Vict, ec. 

43, The justices stated the case & sent it to 

G.on Thursday, who the next day forwarded it 

to the London attorneys. The latter deposited 

the case in the office of the ct. on the Monday 
following :—Held: G. had presumably authority 
to receive the case for applt., & as the case had not 
been transmitted to the ct. within three days after 

it had been received the provisions of sect. 2 

of the above-mentioned statute had not been com- 

plied with, & consequently the appeal must be 
struck out. 

The decision in the Ct. of Common Vleas 
[Peacock v. R., No. 326, ante] is precisely in point 
on the construction of the statute that the Sunday 
is to be included in the three days allowed for 
transmitting the case. By that decision I am 
bound (BLACKBURN, J.).—PENNELL v. UXBRIDGE 

MHURCHWARDENS (1862), 31 L. J. M. ©. 92; 5 
L. T. 685; 263. P. 87; 8 Jur. N.S. 99; 10 W. R. 
319, 
i _—— } » Crofton, (1911] 3 K. B, 

Aba Ret. Fe oe acing (1867 16 i. , 429; 
Mackinnon v. Clark, [1898] 2 Q. B. 251. 

329. J—In the computation of the time 
within which an affidavit verifying a petition to 
wind up a co. must be filed under rule 4 of the 
Companies Rules of 1862, Sunday is not to be 
reckoned.—Re YEOLAND CoNsOoLs, Lrp. (1888), 
68 L. T.108; 47. L. R. 364. 

330. Tae aaron is not to be reckoned in 
computing the ‘two clear days” required by 
R. 8. G., Ord. 52, r. 5, to elapse between service of 
notice of motion & the day named for hearing.— 
BraMMALL v. Mu'tuaL INDUSTRIAL CoRPN, (1915), 


Mm 











$25 iii. «.-- CAREFOOT 0. NICHOLS 

& SHEPARD Co., [1921] 3 W. W. R. 

616; 14 Sask. L. R. 501; 62 DL. RB. 
-——CAN. 


495. 
——. }-- DEFIANCE CHURN Co. 


the five 
8265 iv. 
ot (1894), 12 N. 7%. L. R. 607.— 
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Sect. 4.—Holidays intervening : Sub-sect. 2. 
5 & 6: Sub-sect. 1.) 


84 L. J. Ch. 474; 112 L. T. 1071; 59 Sol. Jo. 


382. 

Transmission of case to High Court.|-— 
Sce Maaisrrates, Vol. XXXIII., pp. 414, 415, 
Nos. 1251, 1252. 

8381. Appeal from Comptroller-General of 
Patents—-Whether vacation included in time.]— 
R.S. C., Ord. 634, vr. 4, provides that all appeals to 
the cl. from any decision of the Comptroller- 
General of Patents & Designs under Patents & 
Designs Act, 1907 (c. 29), ss. 20, 26, 27, shall be 
brought by petition presented to the ct. within one 
calendar month of tho decision of the comptroller 
or within such further time as the ct. may under 
special circumstances allow. 

The question to be determined under this sum- 
mons was whether the period of vacation counted 
in the month within whioh the appeal was to be 
brought :-—Acld: the period of vacation did 
count.--Re BELDAM’S Patent, [1911] 1 Ch. 60; 
80 1. J. Ch. 133; 272. P. C. 758; Re BELDAM’S 
Parent, TURNER v. BELDAM, 103 L. 'T. 454; 
55 Sol. Jo. 46, 

Bankruptcy proceedings.] — See BANKRUPTCY, 
Vol. [V., p. 530, Nos. 4852-4854. 

Election petitions.}~-See ELECTIONS, Vol. XX., 
p. 151, No. 1273. 

Matrimonial causes.J|—See Husspanp & WIFE, 
Vol. NXVII., p. 318, No. 2963. 


Sects. 








Sect. 5.—PERIOD ENDING ON HOLIDAY. 

See, now, R.S. C., Ord. 54, r. 3. 

332. Legal proceedings— Act to be done by court.] 
—In the computation of time, where the last day 
falls on a Sunday or holiday, & the act is to be done 
by the ct., & not by the party, e.g. the sealing of a 
writ, if nay be done on the next practicable day. 
A warrant under 14 & 15 Vict. c. 52, was issued by 
a county ct. judge upon an affidavit that deft. was 
about to go abroad. The seven days limited for 
the issuing of a capias expired on Good Kriday :— 
Held: a capias issued on the folowing Wednesday 
was in time, that being the earliest day on which it 
was practicable to issue the writ.—Hvuaues v. 
GRIFFITHS (1862), 13 C. B. N.S. 324; 32 L.J.0. P. 
47; 143 E.R. 129. 

Annotations :—Consd. Williams r. Gibbons (1863), 4 B. & S. 
617. N.F. Wynne v. Ronaldson (1865), 12 lL. T. 711. 
Refd. Mumford v. Hitchcock (1863), 32 L. J. C. P. 168; 
Milch v. Frankau, [1909] 2 K, B. 100. 


333. J—By R. S. C., Ord. 52, r. 3, 
where the time for doing any act or taking any 
proceeding expires on a Sunday, or other day on 
which the offices are closed, & by reason thereof 
such act or proceeding shall, so far as reyards the 
time of doing or taking the same, be held to be 
duly done or taken, if done, or taken, on the day on 
which the offices shall be next open :—Held: 
where the last of the cight days would be a Sunday, 
an appeal from chambers to the ct. might be made 
on the Monday following.—TAYLon v. JonEs 











PART Ill. SECT, 5. 


ce. Legal proceedings.) ~~ REVEL- 
STOKE SAW MILL Co., Lrp. »v. ALBERTA 
BorrL_e Co., Lrp. (1915), 30 W. L. R. 
312; 7 W. W. R. 1002; 21D. L. R. 
779; 9 Alta. L. R. 155.—CAN. 


d -J~—Where the day on 
which money is due under an agrce- 
ment falls on Sunday :—Semble +: th 
payment must be made on Saturday. 
--WHITITER v. MCLENNAN (1856), 13 





--—Tho 


matters of 





U.C. . 638.~ CAN, 

@. provision in 
terpretation Act with regard to the 
expiration of time for doing any act 
under any statute is not confined to 
Coren. BYE ae ae ie 1898), 6 

‘ -Law, No. 
B. C. It. 163.—CAN. one 


f. ——-.]—Re So & 
CORPN. (1895), 10 Man. L, R. 494.—CAN. 


g. ——.]}-BankK OF Britiso NortTH 


orr 


TIME. 


(1875), 1C.P.D. 87; 451. 3.Q.B. 110; 341. T. 


131; 1 Char. Pr. Cas. 160. 
Annotations :-—Retd. Bennett v. Cosgriff (1878), 38 L. T. 
177; Pletts v. Beattie, [1896] 1 Q. B. 519. 


834. Act to be done by party—Service of 
notice of appeal.|—A conviction having taken place 
under 4 Geo. 4,c. 45, on Monday May 2, & notice 
of appeal served on the following Monday :—#eld : 
it was too late, for it was not ‘‘ within six days after 
the cause of the complaint,’’ within 4 Cro. 4, c. 95, 
s. 87.—R. v. MippLesex JJ. (1843), 2 Dowl. N.S. 
719; 12L.J.M.C.59; 73. P.240; 7 Jur. 396. 
Annotations :-—Consd. R. v. Middlesex JJ. (1845), 5 L. T. 

QO. 8. 221. Folld. Rowherry v. Morgan (1854), 9 Wixch. 

730. Apld, Hr p. Sinpkin (1859), 2%. & B. 392. Regd, 

Peacock v. R. (1858), 4 CR. N.S. 264; R.v. Leicestershire 

JJ. (1859), 8 W. R. 66; Radcliffe v. Bartholomew, [1892] 

1 Q. B. 161, 

335. .|—An order, which was a 
refusal of an application, was made by the London 
Bkpcy. Ct. on Mar. 10. An appeal was entered 
with the Registrar of Appeals on Apr. 4, & on the 
saline day notice was served on resp. The Kegis- 
trar’s office had been entirely closed for the Master 
Vacation from Mar, 30 to Apr. 3 both inclusive :— 
Held: notwithstanding the closing of the office, 
the notice of appeal might have been served on 
resp., &, as it had not been served within twenty- 
one days, the appeal was too late.—Itc LAMBERT, 
I’e p. SAFFERY (1877), 5 Ch. D. 365; 461.3. Bey. 
89; 36 L. T. 5382; 25 W. R. 572, C. A. 

Annotations -—Refd. Christophor v. Croll (1885), 16 Q. B. 1). 

66. Mentd. Re Baum, He p. Isancs (1878), 9 Ch. D. 271. 


336. -J—In calculating the time 
within which to serve notice of motion by way of 
appeal from an order of a judge at chambers, 
Sunday cannot be excluded ; so that when the last 
day on which notice of motion cowd be served was 
a Sunday & notice of notion was not given until the 
Monday :~Held: the notice was out of time. — 
CHAMBON v. Ileiagnwky (1890), 64 J. P. 520, D.C. 

337. ~-—— Application to magistrates to 
state case.]|—Where the last of the three days 
allowed for an application to justices tu state a case 
under Summary Jurisdiction Act, 1857 (c. 43), s. 2, 
falls on a Sunday, it 1s to be computed as one of the 
days, & an application made on the Monday 1s too 
late.—- WYNNE v. RONALDSON (1865), 12 1. T. TIL; 
20 J.P. 566; 13 W, Ti. 899. 

338. ——— Time expressly fixed by Act of Parlla- 
ment.}|—C. L. P. Act, 1852 (c. 76), empowers pItf., 
in case of nou-appearance by deft., where the writ 
of summons is indorsed in the special form given by 
the Act, on filmg an aflidavit of personal service, 
etec., at once to sign judgment; & pitf. may, upon 
judgment, issue cxecution at the expiration of 
eight days from the last day for appearance. 

In such case, if Sunday is the last of such eight 
days, it is to be reckoned in the computation as one 
of those days.—ROWBERRY v. MorGan (1854), Y 
Exch. 730; 20. L. R. 1020; 23 1. J. Bx. 191; 
23 L. T. O. 8S. 129; 18 Jur. 452; 2 W. R, 431; 
156 Ke. R. 313. 

Annotations :—Apld. Peacock v. R. (1858), 4.C. B. Nw 5 

264; Haz p. Simphin (1859), 2 1. & KL. 392. Distd. Hughes 

v. Griffiths (1862), 13 ©. B. NS. 324. Refd. Lewis +. 

Calor (1858), 1 F.& F. 306: Mumford v, Uitehcocks (1863), 


14 C. B. N. S. 361; Pritchard v. Pritchard (1884), 14 
Q.B.D.55; Milchv. Frunkau, 11909] 2 K. B. 100. 


























AMERIOA . 
L. ht. 151.—C. 
h. Payment under contract—Periodica 
payment.}-—Where a contract provides 
for payments to be made on a fixed 
date in cach month at a specified place 
of business, & the date so fixed falls 
in any particular month on a Sunday 
or public holiday, then the payment for 
that month may be made on the first 
business day thoereafter.— DAVIS_ vv. 

PRETORIUS, [1909] T. S. 868.—S. AF. 


Munro (1893), 9 Man. 
In- AN. 


NELSON 


BRANDON 


Parr III.—Compuration or TIME. 





339. —~—.]—When the time for doing an 
act or taking a proceeding is expressly fixed by 
Act of Parliament, Consolidated General Orders, 
Ord. 37, r. 12, proves for cases where the time 
for doing an act or taking a proceeding expires on 
a day on which the offices are closed, does not 
enable such act or proceeding to be done or taken 
after the expiration of the time so fixed._FLowER 
v. BRIGHT (1862), 2 John. & H. 590; 10 W. lt. 558 ; 
70 BH. R. 1194. 

340. ———- ——-.]— ANON. (1863), No. 194, ante. 

341. —-—— —-—.|—-A writ of summons, specially 
indorsed, was served on deft. on Friday, Mar. 27. 
The following Friday, which, under ordinary 
circumstances, would have been’ the last day for 
entering an appearance, was Good Friday, & no 
appearance had been then entered. On that day 
& the four following days the offices were closed, 
as usual at Kaster. On the Wednesday, when the 
offices re-opened, pltf. signed judgment for want 
of appearance :—Held: this judgment was irre- 
yvular, as heing signed too soon, for deft. had the 
whole of Wednesday within which to appear.— 
MuMmyorn v. Ilrrcucocks (1863), 14 C. B. N.S. 
361; 2 New Rep. 122; 32 L. J. ©. P. 168; 8 
L. T. 282; 9 Jur. N.S. 1200; 11 W. RR. 645; 143 
KH. RR. 485, 

Annotation :—Retd. Milch v. Frankau, [1909] 2 K. B. 100. 

342. ---—— Period ending on Monday—Public 
holiday falling on preceding Sunday.|—Where a 
rule to plead expircs on a Monday, on which day 
the offices are, in fact, closed, because the Sunday 
preceding was the Queen’s birthday, the Monday 
is not excluded from the computation of time, & 
deft. is bound to plead before the opening of the 
office on Tuesday.— WILKINSON v. BRITTON (1840), 
} Man. & G. 557; 1 Scott, N. R. 348; 183 EB. KR. 

53. 
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Mayor’s Court.]|—See Mayors Count, 
Vol. XXXIV., p. 535, No. 86. 

Operation of Statute of Limitations.] —- See 
LIMITATION OF ACTIONS, Vol. XXXII., pp. 330, 
539, Nos. 162, 163, 1914. 

Right to distrain.]}—Sec Distress, Vol. XVIII., 
p. 310, Nos. 452, 453. 

Maturity of bill of exchange.]-——See Bi.uis oF 
IxXcHANGE, Vol. XI., p. 56, Nos. 446, 447. 


Sect. 6.—FRACTIONS OF DIVISIONS OF TIME. 
SUB-SECT. 1.—IN GENERAL. 

343. Whether fractions of day disregarded.]—- 
SHELLEY'S Case (1581), Moore, K. B. 186; 1 
Co. Hep. 03 b; 3 Dyer, 373 b; 1 And. 69; Jenk. 
249; 72 FB. R. 490. 

Annotations :-—Consd. Woodward’s Case (1702), 7 Mod. Rep. 
2. Apld. Falmouth ©. Strode (1707), 11 Mod. Rep. 136: 
Fuller v, Johnson (1735), Lee temp. Ward. 158 ; Edwards 
v. HR. (1854), 9 Ixch. 628. Refd. Hemming v. Brabason 

1660), O. Bridg. 1; Ellis v. Jackson (1664), 1 Sid. 229: 
Withers v. Harris (1702), 2 Ld. Raym. 806; oo 703), 
6 Mod, Rep. 86; Wright. v. Mills (1859), 4 H. & N. 488: 
Clarke v, Bradlaugh (1881), 46 L. T. 49. Mentd. Bedford 


Case (1607), 7 Co. Rep. 38a; Stafford’s Case (1609), 8 
Co. Rep. 73 a&; Counden v. Clerke (1613), Hob. 29; 
Portington’s Case (1613), 10 Co. a 35 b; Blamford v. 
Blamford (1615), 3 Bulst. 98 ; Butler v. Fincher (1615), 


PART III. SECT. 6, SUB-SECT. 1. 
343 i. Whether fractions of duy dis- 
Saere “~~ 9. GOOLD (188%), 10 





843 iii. 





343 li. -+—A fraction of a day 
not be considered with referenco 
the timo of the signing judgment & 


J.— VOL, XLII. 


imprisonment. 


issuing execution.—St. STEPHEN BANK 
ve. New Brunswick & CANADA RAIL- 
WAY & LAND Co. (1863), 10 N. B. R. 
(5 All.) 629.—CAN. 

EC. was given into the 
custody of B., a gaoler, on the morning 
of June 25, under a decree of civil 
Maintenance 
was paid for a week in advance. 
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2 Bulst. 302: Gough v. Howarde (1615), 3 Bulst. 121; 
ymmock’s Case (1616), Cro. Jac. 408; Havergil v. Hare 
1616), 3 Bulst. 250 ; Egerton’s Case (1619), Cro. Jac. 525 ; 
eck’s Case (1630), Litt. 344; Harrison v. Bowden (1661), 
1 Sid. 29; Holland v. Fisher (1662), O. Bridg. 181; Payne 
v. Barker (1662), O. Bridg. 18; Petty v. Goddard (1662), 
O. Bridg. 35; Harwood v. Philips (1663), O. Bridg. 464 ; 
Davics v. Kempe (1664), Cart. 2; Geary v. Bearcroft 
(1666), Cart. 57; Marshv. Lee ~~ ,2 Vent. 337; Pibua 
v. Mitford (1674), 1 Vent. 372; Coultman v, Senbouse 
1678), I’. Jo. 105; Leigh v. Leigh (1691), 2 Lut. 1539 
uddington v. Kimo (1697), 1 Ld. ty Hike 203 ; Scattergoo 
v. Kdge (1699), 12 Mod. Rep. 278; Newcomen v. Bar 
(1716), 2 Vorn.729 ; Goodright v. Wright (1717),1 P. Wms. 
397; Marks v. Marks (1718), 10 Mod. top. 419; Ratoliffe’s 
Case (1720), 1 Stra. 267; Thornby v. Fleetwood (1720), 
1Stra.318; Dawes v. Ferrars (1722), Prec. Ch. 589; Shaw. 
Weigh (1725), Fortes. Rep. 58; Goodright v. Pullyn ar 26), 
2 Eq. Cas. Abr. 315; Papillion v. Voice (1728), Kel. W. 27; 
Dubber v. Trollope (1734), Amb. 453; Chauncey v. Necd- 
ham (1737), Andr. 53; Minshull v. Minshull (1737), 1 Atk. 
411; Hopkins v. Hopkins (1738), 1 Atk. 581; Newcoman v. 
Kethlem Hospital (1741), Amb. 8: ‘Trodd v. Downs 
(1742), 2 Atk. 304; Bagshaw v. Spencer (1748), 1 Ves. 
Sen. 142; Lethieulier v. ‘Tracy (1754), 1 Keny. 66; 
Sayer v. Masterman (1756), Amb. 344; Wright v. Pearson 
(1758), Amb. 358; Austen v. Taylor (1759), 1 Eden, 361 ; 
Vaughan v. Atkins (1771), 5 Burr. 2764; Gooatitle v 
Herring (1801), 1 Hast, 264; Hawkins v. Kemp (1808), 
3 Kast, 410: Poole v. Poole (1804), 3 Bos. & P. 620 
Curtis v. Price (1805), 12 Ves. 89; Tewkesbury Corpn. wv. 
Diston (1805), 2 Smith, K. B. 508; Doe v. Colyear (1809), 
i1 East, 548; Lyon v. Mitchell (1816), 1 Madd. 467; 
Cholmondeley v. Clinton (1820), 2 Jac. & W.1; Heneage 
v. Andover (1822), 10 Price, 230; Doo d. Jones v. Jones 
(1823), 1 B. & C. 238; Doe d. Bagnall v. Harvey cles > 
7 Dow. & Ry. K. 133.78; Doe d. Winter v. Porratt, Doe a. 
Viney v. Verratt, Goodtitle d. Slade v. Perratt (1826), 
5B. &C. 48; Doed. Gallini v. Gallini (1833), 5 B. & Ad. 
621; Doed. Jones v. Williams (1833), 2 Nev. & M. K. B. 
602; Hood v. Pimm (1836), Tyr. & Gr. 1118; Lees v. 
Mosicy (1836), 5 L. J. Idx. Eq. 78 ; Scarborough v. Doe d. 
Savile (1836), 3 Ad. & Il. 807; Dumsday v. Hughes 
(1837), 4 Scott, 2009; Douglas v. Congreve (1838), 8 
L. J. Ch. 53; Jachson ». Noble (1838), 2 Jur. 251; Doed. 
Nicholson v. Welford (1840), 12 Ad. & El. 61; Holloway 
v. Clarkson (1842), 6 Juv. 923; Harrison v. Harrison (1844), 
7 Man. & G. 938; Harvey v. Towell (1847), 7 Hare, 231; 
Monypenny v. Dering (1847), 16 M. & W. 418; Doe d. 
Cannon v. Rucastle (1849), 8 C. B. 876; Monypenny v. 
Dering (1850), 7 Hare, 568; Toller v. Attwoo (1850), 
15 Q. B. 929; Holliday v. Overton (1852), 15 Boav. 480 ; 
James v. Wynford (185%), 1 Sm. & G, 40; East v. Twyfo 
(1853), 4 H. L. Cas. 517; Kavanagh v. Morland (1853), 
Kay, 16; Kenworthy v. Ward (1853), 11 Hare, 196; 
Voller v. Carter (1854), 24 L. J. Q. B. 563 Wright vw 
Vernon (1854), 2 Drew. 439; Re Wynch ‘Trusts, £z p. 
Wynch (1854), 5 De G. M. & G. 188; Coapo »v. Arnold, 
Arnold v. Coape (1855), 4 De G. M. & G. 574; Crofts rv. 
Middleton (1855), 2K. & J. 194: Parker v. Clark (1855), 
38m. & G.16L; Woodhouse v. Herrick (1855), 1 K. & J. 
352; Chamberlayne v. Chamberlayne (1856), 25 L. J. Q.u. 
187 ; Haddelsey v. Adams (1856), 22 Beav. 266; Grimson 
v. Downing (1857), 4 Drew. 125 ; Lewis v. Hopkins (1857), 
5 W. KR. 2433 Roddy v. Fitzgerald (1858), 6 H. L. Casa. 
823; Towns v. Wentworth (1858), 11 Moo. P. C. C. 526 ; 
Johnson v. Rutherford (1861), 3 L. TV. 649; Jordan v. 
Aduims (1861), 9 C. B. N.S. 483; Mills v. Seward (1861), 
1 John. & H. 733; Spence v. Spence (1862), 12C. B. N.S. 
199; Thorpe v. Thorpe (1862), 1 H. & C. 326; Davenport 
v. Davenport (1863), 1 Hem, & M. 775; Snell v. Finch 
(1863), 13 C. BLN. 8. 651; Greaves v. Simpson (1864), 33 
L. J. Ch. 641; Holmes v. Prescott (1864), 11 L. T. 38; 
Seymour ». Vernon (1864), 33 L. J. Ch. 690; Colller v. 
McBean (1865), 6 New Rep. 192; Phillips v. James (1865), 
13 W. R. 543; Clarke v. Clemmans, Selway v. Clemmans 
1866), 36 L. J. Ch. 1715 Futler ev. Chamicr (1866), L. R. 
, Kq. 682; fe Jcaffreson’s Trusts (1866), L. It. 2 Eq. 2786 ; 
Powell v. Boggis (1866), 14 W. R. 670; Bradicy v, Cart- 
wright (1867), L. R.2¢C. P. 511; Denman v. Jones (1867), 
16 L. T. 787; Avern v. Lloyd (1868), L. R. 5 Ea: 383 ; 
Herrick v. Franklin (1868), L. R. 6 Hq. 593; finton 
v. Kirwood (1868), 37 L. J. Ch. 606 ; Baily v. De Crespigny 
(1869), L. R. 4 Q. B, 10; Beioley v. Carter (1869), 4 
Ch. A Ip. 230; Sackville-Weat v. Hulmesdale (1870), L. R. 
4H. L 543; Brookman v. Smith (1871), lL. R. 6 Exch. 
291: Cooper v. Kynoch (1872), 41 L. J. Ch. 296; Grier 
v. Grier (1872), L. Rt. 5 H. L. 688; Webb v. Sadler (1873), 
28 L. I. 388; Underhill ». Roden (1876), 45 L. J. Ch. 266 ; 
Allen v. Bowsey (1877), 37 L. T. 688 ; Hampton v. Holman 


discharged C. at noon on July 1, no 
further payment having been paid — 
Held: a plea that it was the invariable 
practice of the gaol in these casos to 
reckon each day as ending at noon, 
& all fractions of a day elapsing before 
noon as a completed day, was bad.— 
money Raupress v. RaaF (1889), 5 H. C. 
B. 402,—-S. AF, 


eee 
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(1877), 4 61. J. Ch. 248; Re White & Hindle’s Contract 
(1877), 7 Ch. D. 901; Comfort v. Brown a (1818), 10 Ch. D 
146: 5 v. Butcher (1878), 10 Ch. Marshall 
v Gingell (18 82), 21 Ch. D. 790 Morgan 9 Thome (1882), 
9 Q. B. D. 643; Studd v, Cook (1883 }, 8 App. 


Abbott (18k) 1 104pp ied bog eo R B D (1885) 

é€ 0. > 

31 Ch. D iri axdnone; Herts nates reg. B, D. 
“and dat & pe ‘West 


oie Qi a Ts tT kee 
Allsop & Joy'e Dae etree 1889), 61 L. 'T. 913 : Evans v. 
evens, {1892) 2Ch.173; Re Barrett (1894), 39 Sol. Jo. 9; 
Van ont tten v. Foxwell, Foxwell ». Van Grutten, [1 897] 


A.C, Re Watson & eee ) Contacts Watson v. 
aus (tbody, 44 Sol. "50. Milman Lane, [1801] 2 
745 ; ‘Re Youmans’ Wai, [1901 1 ch. 730: Pelham 
hniee v. Neweastle, (1902) 1 Re Buokton, 
Buckton »v. puch ten, fee a 2 Ch. aa6 ; 345 Nash, Cook v. 
Frederick, [1909 0; Re Davison ' 8 Settimt., 
Cattermole Da Be vw. Munby, [1913] # 498; 


Simcoe, Vowler-Simcoe ». Moers “ipis} e Ch. 552; 
Lightfoot 2 Maybery, (1914) A. 782 Lawrenco, 
wrence, (1915] 1 Col 129; Siloocks v. 
1916) 2 Ch. 161: He Elton, Elton ». Elton, 
h. 413; Re Hobbs, Hobbs v. Hobbs, {1917} 1 
Fe Hussey & Green’s Contract, Re ussey, 
Hussey v. Simper, (198) 1 Ch. 566; Re Hammond, Parry 
v. Hammond, se al Ch, 276; Re Hack, Boadman », 
Beadman, 11925} CG 633. 


Ch. 360: 


S SMirE v, TILER (1590), Cro. 
Eliz. 167 ; 78 E.R. 425. 
345. -|—BUTLER v. WINcHER (1615), 2 
Bulst. 302 80 E. R. 1140. 
346. rie eeteicee) CASE oe Kel. 
r. 947, 981; 84 E. R. 1058 


10; 5 State 
847, 





jJ—The death of either party before 
the assizes, is not aided by 17 Car 2, c. 8. 

If he had died the day the assizes ‘began, though 
the cause had been tried after the trial had been 
good, though he had died at one o’clock in the 
morning, for there js no fraction of a day, according 
to Shelley’s Case, No. 343, ante (Hoxr, C.J.).— 
FAarMoUTiH v. STRODE (1707), 11 Mod. Rep. 136 ; 
88 Kk. RK. 049. 





348. —-—.|—-R. v. GREEN, No. 1095, ante. 

349, ——..]|— BALDWIN v. (1719), Bunb. 49 ; 
145 KB. hl. 591. 

850. ——.]—BraxtTon v. DYKE (1726), 1 Barn. 
K. B.4; 94 E.R. 3. 

851. ——-.]—The law makes no fraction of days 


(PaGE, J.).—CGUIBERT v. JONES (1733), as reported 
in Kel. W. 236; 25 E. R. 588, 

852. .J—When the party having given a 
warrant of attorney, dies the same day the 
judgment was signed, & before the signing it shall 
not be set aside.—FULLER v. JOHNSON (1785), 
Lee temp. Hard 158; 95 E. R. 101. 
aa ase a a Hoath v. Brindley (1834), 4 Nev. & 

853. —— It is said there is no fraction in a 
day, but that is a fiction in law (per CuR.).—Ror d. 
WRANGHAM v. HERSEY (1771), 3 Wils. 274; 95 


EB. R. 1052, 
annotations :-—Consd. I. ». Edwards (1853), 9 Exch. 32. 


Refd. Doe d. Graves v. Wells Agee). 2 Por. & Dav. 396; 
Whitaker v. Wisbey (1852), 12 C. B. 44. 








ria -.|—-PUGH v. uece (DUKE), No. 276, 
ante. 

355. ———.]  -LESTER v. GARLAND, No. 2038, anie. 

356. ——..] -Re STARKEY, Ka p. FARrQuHar, 
No. 204, anie. 

357. .| -Re Wurrsy, Ex p. Wuirsy, No. 
205, ante. 

358. .J|—C. rented a sufficient tenement for 





ohe year, commencing on Sept. 30, 1850, & entered 
upon the occupation about 12 o ’clock on that day. 
He continued in the occupation until 4 o’clock in 
the afternoon of Sept. 29, 1851, when he rendered 
possession to a new tenant :—Held: the general 
rule of law against noticing fractions of a day was 


TIME. 


=a alunos to the computation of a year for the 
urposes of gaining a settlement under 1 Will. 4, c. 
78, by renting a tenement.—R. v. Sr. Mary, 
WARWICK (INHABITANTS) (1853), 1 E. & B. ak, 
10.L. R. 192; 22L.53.M.0.109; 21L.T.0.8 
74; 175. P. 552 ; 17 Jur. 551; 1W.R. 307 ; 118 


E. R. 642 
| ee :—Refd. Sidebotham v. Holland, {1895} 1 Q. B. 


859. ——-.]—Re RAILWAY SLEEPERS SUPPLY Co., 
No. 228, ante. 

360. ——.|—te Nortu, Ex p. Has_uck, No. 
189, ante. 

361. .|] — Deft. held certain premises of 





pltf. on a weekly tenancy. By the rent-book 
Bereameuk it was stipulated that either pltf. or 
deft. might determine the tenancy by a week’s 
notice to the other, & that the key was to be 
delivered to pltf. or his agent before 12 o’clock on 
the day of leaving :—Held: a notice to quit given 
before 12 noon on one Monday to expire at 12 noon 
on the following Monday was not a week's notice, 
as the law does not take notice of the fraction of a 
day.— WESTON v. FIDLER (1903), 88 1. T. 769 ; 
67 J. P. 209; 47 Sol. Jo. 567, D. C. 
Annotation :—Retd. Newman v. Slado, [1926) 2 K. B. 328. 

862. —— In case of necessity.|-DORRINGTON 
v. Bast (1606), Yelv. 87; 80 EH. KR. 59. 

363. —-- ——— .J—Cornisu v. alata. (1648), 
Sty. 118; Aleyn, 75; 82 E. R. 576 
dinntadion: :— Consd. Pugh v. Leeds (1777), 2 Cowp. 714. 

364. ---—-.]—-Generally speaking, there is 
no fraction of a day unless where it is necessary to 
look to it in order to answer the purposes of justice 
(Lord ELLENBOROUGH, C.J.).—-FIELD v. JONES 
(1807), 9 East, 151; 103 E. R. 530. 
a a :—Consd. Migotti v. Colvill (1879), 4G. P. D. 





865. ——- To avoid inconvenience,.|—BiLLasis 
vu. Hester (1697), 1 Ld. Raym. 280 5 01 E.R. 
1084 ; sub nom. BELASYSE v. Hester, 2 Lut. 1589. 
Annotations :— Refd. R. v. aaacrley oe 2 Done. K. B. 

463; Young v. Higgon A ee . & W. 49. Mentd. 

Story v. Atkins (1726) 1497 7; ‘Coleman v. 

Sayer (1728), 1 Barn. K. b.3 $03; Mill's. White & Williams 

‘put 8 Scott, 240; Dundalk Western Ky. v. Tapster 

1841), 2 Ry. & Can. Cas. 

366. Attainment er age.|—A person attains 
his twenty-fifth year when he becomes twenty- 
four.—GRANT v. GRANT (1840), 4 Y. & C. Tex. 256 ; 
10 L. J. Ex. Kg. 5; 160K. R. 1001, 

867. ———.J—R. v. MCCANN (1911), 6 Cr. 
App. Rep. 115, C. C. A. 

368. j—As the law does not take 
cognisance of part of a day a person attains a 
specified age in law on the day ieee the 
corresponding anniversary of his birthday.—le 
Savory v. SHUREY, [1918] 1 Ch. 268 ; 
118 L. T. 355; 34 T.L. R. 171; 


Infants.| — See Vol. 
XXVIII., p. 140, Nos. 6-12. 

369. Day of conviction.}—WuHITAKER v. 
WisB_EY, No. 69, ante. 

370. Conflicting rights between subjects. | 
Russe v. LepsaM, No. 235, ante. 

871. ——— Conflloting rights between Crown & 
Subject.]—-A fraction of a day cannot be taken into 
account where the conflict is between the right of 
the Crown & the right of the subject.—-R. ’. 
Epwarps (1853), 9 Exch. 32; 1C. L. R. 706; 
231. J. Mx. 42; 21 L. T. O. 8.302; 1566 EB. R. 14; 
affd. sub nom. EDWARDS v. R. (1854), 9 Exch. 628, 
Idx. Ch. 


Annotations nel d. 
tti v. Colvill sie) s 40. P. D. 


Bradiaugh {1eB1), 8 Q. 














SHUREY, 
87 L. J. Ch. 246 ; 
62 Sol. Jo. 246. 


— 


INFANTS, 











Wright v. Milis (1 Mag 4H. & N. 488. 
283; Clarke v. 


Parr III.—Compuratrion oF Timm. 


——— Judicial acts.]-—See Sect. 7, sub-sect. 2, post. 
To determine whether consideration past.)— 

See Contract, Vol. XII., p. 213, Nos. 1719, 1720. 
Duration of Insurance policy.] —- See 
INSURANOR, Vol. XXIX., p. 187, Nos. 903, 904. 
Payment of mortgage.|—See MORTGAGE, 
Vol. XXXV., p. 498, No. 2241. 
Whether poor law settlement acquired.]— 
Sec Poor Law, Vol. XXXVII., p. 288, No. 861. 
Validity of dog Licence.|—See REVENUE, 
Vol. XXXIX., p. 245, No. 272. 
Computation of demurrage.|] — See 
SHIPPING, Vol. XLI., pp. 568, 573, Nos. 3917, 
3070, 3971, 3975. 

372. Instant—Not divisible into more than two 

ts.)—Although ex indulgentia legis the law 
in divers cases will in construction consider two 
distinct times in one instant, which in truth 
is not any time, yet no case can be put, that by 
any construction three times may be admitted in 
one instant (per CuR.).—FITZWiLLIsAM’s CASE 
(1604), 6 Co. Rep. 32a; 77 E. R. 300. 


Annotations :--~Mentd. Shecomb v. Hawkins (1613), Cro. Jac. 
318; Kibbet v. Lee (1619), Hob. 312; Dixon v. Harrison 
(1660) Vaugh. 36; Mun v. oe ae (1673), Freem. K. BH. 
40; Lugg v. Luge (1695), 3 Salk. 692; Kvelyn v. Evelyn 
1731), 2 P. ma. ; Fe Hawkins, Hx p. Official 
iver, [1892] 1 Q.B. 890. 




















SuBs-sEcT. 2.—DETERMINATION OF PRIORITY 
OF ACTS. 

373. Whether fraction of day considered— 
General rule.|—Another action of the same term 
unless actually prior in point of time, cannot be 
pleaded in abatement. 

‘hough the law does not in general allow of the 
fraction of a day, yet it admits it in cases where it 
is neceenty to distinguish (LORD MANSFIELD).— 
CoMBE v. Prrr (1763), 3 Burr. 1423; 1 Wm. Bl. 
437; 97 BH. R. 907. 

Annotations -——Apld. Campbell vc. Strangeways (1877), 3 
C. P. D. 105; tti v. Colvill (1874), 4_C. P. D. 233; 
Clarke v. Bradlaugh (1881), 8 Q. B. D.63. Refd. Popner v. 
Whaley siesan 4 Ad. & El. 90; R. v. Edwards (1853 i 
9 Exch. 32; Forbes v. Samuel, [1913] 3 K. B. 706. entd. 
Rigg v. Curgenven (1769), 2 Wils. 395; Porchester v. 
Petrie (1783), 3 Doug. K. B. 261; Henslow v. Fawcett 
(1855), 3 Ad. & El. 51; Baker v. Rusk (1850), 15 Q. B. 

70; Girdlestone v. Brighton Aquarium Co. (1878), 3 


Ex. D. 137 
374. -|—Where deft. died between 
11 & 12 in the morning & a wit of fi. fa. was 
sued out against him between 2 & 3 in the after- 
noon of the same day, the ct. will set aside the writ 
as irregular. Where it is necessary to show 
which was the first of two acts, the ct. is at liberty 
to consider fractions of a day.—CHICK v. SMITH 
(1840), 8 Dowl. 337; sub nom. CLINCH v. SMITH, 
4 Jur. 86. 
Annotations :—Consd. Wright v. Mills (1859), 4 H. & N. 
488. Apld. Campbell v. Strangeways (1877), 3 C. P. D. 


105. Refd. Re Higham & Jesso de me 5 J. P. 193; 
Edwards & Collins ev. R. (1854), 238 L. J. Ex. 165. 


375. -]|—Chick v. Smith, No. 374, ante, 
& other cases explain where the law will distin- 
guish the fractions of a day, viz. where it is 
necessary .. . for the purpose of the decision to 
show which of two events happened (GROVE, 
J.).—CAMPBELL v. STRANGEWAYS (1877), 3 ©. P. D. 
105; 47L.3.M.C.6; 37 L. T. 672; 42 J. P. 39. 
sation s~-Refd. Clarke v. Bradlaugh (1881), 44 L. T. 
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_K. Whether fraction of day con- 89. ae 
sidered.}—In dete the Dae thd m. 
of writs, the ct. will look to the fraction a will, & 


of a day.—BEcK v. JARVIS (1847), 3 
U.G, R280. CAN. : 


1 . BuskEy 
Pacirio Ry. Co. (1905), 11 0. L. R. 1; 
W. R. 6 ‘ 


._-Where a party makes 
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376. ——- Commencing proceedings.|—Pin v. 
CoKE (1616), Hob. 128; 80 BE. R. 277; sub nom. 
PYE v. COOKE, Moore, K. B. 864. 

Annotations :—Refd. Combe v. Pitt (1763), 3 Burr, 4425; 
Bradlaugh (1881), 8 Q. B. D. 63.  Mentd. 


Clarke v. 

Hart v. Lanegfitt (1702), 2 Lad. Raym. 841; Porchester v. 

Petrie (1783), 3 Doug. K. B. 36] ; Forbes ». Samuel, 

{1913) 3 K. B. 706. 

877, —— ——--.]|—Comgg v. Prrr, No. 373, ante. 

3878. Se —~-—.]| —PUGH v. ROBINSON, No. 391, 
post, 

379. 





Issue of execution & death of debtor.] 

—-CHICK v. SMITH, No. 374, ante. 

380. —--— Issue of writ & registration of copy- 
right.]—The issue of a writ on the same day but 
subsequently to the registration of a copyright 
sufficiently comphes with Copyright Act, 1842 
(c. 45), 8. 24, to enable the person making the 
registration to bring an action for infringement. 

The registration was made at half past one 
o’clock on Mar. 9 & on the same day, but at a 
later hour, the writ was issued. It was said that 
the ct. would not take account of a fraction of 
aday. Unless obliged by some authority to hold 
that, in a matter of this kind, the ct. cannot 
divide a day into fractions, I shall decline to come 
to a conclusion so manifestly absurd. ‘The entry 
at Stationers’ Hall having been made before the 
writ was issued, although on the same day, the 
requirement of the Act has been thereby satisficd 
(Kay, J.).—- WARNE v. LAWRENCE (1886), 54 L. T. 
371; 34 W. RR. 452; 2 7T. L. R. 427. 

381. ——— Rule to arbitrators to state case— 
Publication of award.|—1t is unneccasary to deter- 
mine whether the rule that a judicial act must be 
regarded as dating from the first moment of the 
day on which it is done would apply to such an 
order as that under considcration, or whether it 
would be sufficient cause for not making the order 
absolute if it were shown that the award, though 
bearing the same date, was in fact signed before 
the order nist was made. I can entertain no doubt 
that where an order nisi has been obtained by a 
party who has no notice of an award having been 
made, it is for those who contest it to show that 
the award was executed prior to the order being 
made (LORD H&RSCHELL).—TABERNACLE PERMA- 
NENT BUILDING SOCIETY v. KNIGHT, [1892] A. C. 
298; 62 L. J. Q. B. 50; 67 L. T. 4833 sub nom. 
Re TABERNACLE PERMANENT BUILDING SOCIETY 
& KNIGuHT’s ARBITRATION (No. 2), 41 W. BR. 207, 
H. L. 

Annotations :—Refd. Re Gough & ya veryen Corpn. Arbitra- 
tion (1892), 36 Sol. Jo. 270. Mentd. Re Kent County 
Council & Sandgate L. B. (1895), 72 L. T. 725; Re 
Spillers & Baker, (1897] 1 Q. B. 312; Ke Montgomery, 
Jones & Liebenthal (1898), 78 L. T. 406; Ke Palmer & 
Hosken, (1898] 1 Q. B. 131; Lobitos Oilftelds v. Admiralty 

Comrs., Crown $8.8. Co. t. Adimiralty Corrs. (1917), 86 

DL. J. K. B. 1444; Duff Development Co. v. Kelantan 

Government (1925), 41 T. L. Rt. 375. 


382. Presumption that acts done in right 
order.]—There is no irregularity in entering a rufo 
to plead before notice of declaration, but on the 
same day. 

It is a good rule, that when two things are done 
on the same day, that shall be pee to have 
been done first which ought to be so (ALDERSON, 
B.).— AIKMAN v. CONWAY (1837), 3 M. & W. 71; 
Murp. & H. 356; 7L. J. Ex. 12; 1 Jur. 896; 150 
Fen vals Chapman v. Davis (1840), 1 Man. & U. 

388. 








from the terms of tho instrument, it 
appears that testator did not intend 
that it should take effect till after the 
marriage. The luw in such a case will 


v. CANADIAN 


ngt admit the doctrine of no fraction 
during the same day marrics, np 


erate @s & revoca- 
withstanding that, 


a day.—OTway v. SADLEIR (1858), 
33 L. Ts oO. 8. 46.- 
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Sect. 6.—Fractions of divisions of time: Sub-sect. 2. 
Sect. 7: Sub-sects. 1 & 2.] 

883. .|—A rule to plead, was entered 
at the Rule Office, on May 23 at three o’clock in 
the afternoon ; on the same evening, at six o'clock, 
a declaration & demand of plea were delivered to 
deft.; on May 28, at half past eleven o’clock in 
the morning, pltf. signed judgment, for want of a 
plea :—Held: the judgment was regular. 

_ Aikman v. Conway, No. 282, anie, is directly 
in point. I cannot distinguish it from this case 
(TINDAL, OU.J.).—CHAPMAN v. Davis (1840), 1 
Man. & G. 388; 8 Dowl. 831; 1 Scott, N. R. 431; 
4 Jur. $60; 133 EB. R. 384. 

Act of bankruptcy & creditors petition.}— 
Sce BANKRUPTCY, Vol. IV., pp. 126, 151, Nos. 1151, 
1200, 1201. 

Prevention of reputed ownership in bank- 
rupt.|—See BANKRUPTCY, Vol. V., p. 790, No. 6767. 

—— Execution & bankruptcy.|—See Banx- 
eet Vol. V., pp. 832, 915, Nos. 7049-7051, 

~-—— Lien & bankruptcy.J|—See BANKRUPTCY, 
Vol. V., D: 915, No. 7485. 

riority to stop orders.|— Sce EXECUTION, 
Vol. XXJ., p. 661, No. 2417. 














Sricr. 7..-SPECIAL RULES AFFECTING 
LEGISLATIVE, EXECUTIVE AND JUDICIAL ACTS. 
SUB-sEcT. 1.—LEGISLATIVE AND IIXECUTIVE 
Acts. 

384. Title of Crown & subject accruing same day 
—Priority of Crown.|—R. 7. Crump & HANBURY 
(1670), cited in Park at p. 126; 2 Show. at p. 481; 
145 KK. R. 733. 

Annotations :—Consd. R. v. Cotton (1751), Park. 112; R. 
». Giles (1820), 8 Price, 293; Giles v. Grover (1832), 9 
Bing. 128; Wdwards v. R. (1854), 9 Exch. 628. 

385. ———.]—Where an adjudication in 
bkpcy. & appointment of an official assignee take 
place at an earlier period of the same day on which 
a writ of extent is issucd against the bkpt. for a 
Crown debt, the title of the Crown will prevail.— 
Epwarps v. }t. (1854), 9 Exch. 628; 2 C. L. R. 
690; 23 L. J. Ex. 165; 23 L. IT. O. S. 393 18 
Jur. 384; 2 W.R. 333; 156 I. R. 268; Hx. Ch.; 
affg.S. C. sub nom, BR. v. Epwanps (1853), 9 lexch. 32. 





Annotations :—Apld. Wright v. Mills (1859), 4 H. & N. 488. 
Consd. Migotti ». Colvill (1879), 4 C. P. UD. 233; Clarke 
v. Bradlaugh (1881), 8 Q. B. D. 63. 


Priority of Crown debts generally.]|——Sce Con- 
STITUTIONAL LAW, Vol. X1., pp. 581, 582, Nos. 830- 
836; CROWN PRracTick, Vol. XVI., pp. 221 cl seq. 

Commencement of statutes.|—-Sce STATUTES, 
pp. 686, 687, Nos. 1000-1008, anile. 


SuB-SEcT. 2.—JUDICIAL ACTS. 


Sce, now, R. 8S. C., Ord. 41, r. 3. 
386. Judgments relate back to first day of term.]} 

— All judgments relate to the first day of the 

term; & the priority of one of two judgments 

signed on the same day cannot be averred.— 

PorcuEstren (Lorp) v. PeTniz (1783), 3 Doug. 

K. B. 261; 99 E. R. 644. 

Annotations :—Distd. Pugh v. Kobinson (1786), 1 Term Rep. 
116. Consd. Swain v. Morland (1819), 1 Brod. & Bing. 
370; Edwards v. R. (1854), 9 Exch. 628. Refd. Bolton 
v. Eyles (1820), 2 Brod. & Bing. 51; Wright v. Millis 
ee rea & N. 488; Clarke vw. Bradlaugh (1881), 8 
Q. B. D. 63. 


387. ———.]— Judgment on a warrant of attorney 
entered in Easter vacation against a deft. who died 
in Easter Term is good; but execution cannot be 
sued out upon it, until it be revived against his 
representative by sc. fa. ig 

In general when a judgment is entcred up in the 


TIME. 


vacation on a warrant of attorney, & deft. was 
alive within the preceding term, it is a valid judg- 
ment, though deft. be not alive on the day when 
the judgment is actually entered up, because it 
relates to the first day of the antecedent term 
(Lord KENYON, C.J.).—HEAPY v. Parris (1795), 
6 Term Rep. 368; 101 E. R. 599. 


Annotations :—Expld, Bragner v. Langmead (1796), 7 Torm 
Rep. 20. Apld. Walker v. Drawater (1796), 3 Anst. 680. 


388. ——-.]—A judgment signed in any part of 
the term or the subsequent vacation relates back 
to the first day of the term, notwithstanding the 
death of deft. before judgment actually signed.— 
BRAGNER v. LANGMEAD (1796), 7 Term Rep. 20; 
101 E, R. 834. 

Annotation :—Apld. Calvert v. Tomlin (1828), 5 Bing. 1. 

389. RE Une & cognant was given on 
Feb. 8 in Hilary term with a condition that judg- 
ment should not be entered unless default should 
be made in payment on the ensuing Apr. 1, & 
deft. died in Hilary vacation, before Apr. 1, 
judgment entcred up on Apr. 10 in Hilary vacation, 
after deft.’a death, was held regular, as relating 
to the first day of Hilary term.—CALVERT v, 
TOMLIN (1828), 5 Bing. 1; 2 Moo. & P. 1; 6 
L,J.O0.8. 0. P. 191; 130 BE. R. 959. 

Annotation :—Distd. Blackburn v. Goodrick (1841), 5 Jur. 151. 

390. Judgments relate back to earliest hour of 
day.j/—Judicial proceedings are to be considered 
as taking place at the earliest period of the day on 
which they are done. Therefore, where judgment 
was signed at the opening of the office at its usual 
hour, eleven a.m., & deft. died at half past nine 
a.m. on the sane morning :—Held: the judgment 
was regular.—Wrigiut v. Minus (1859), 4 HW. & N. 
488; 28 L. J. Ex. 223; 33 L. T. O. S. 152; 5 
Jur. N.S. 771; 7 W. RR. 498. 


Annotations :—Consd. Marshall v. James (1874), L. R. 9 
C. P. 702. Distd. Clarke v. Bradlaugh (1881), 7 Q. B. D. 
151. Consd. Tabernacle Permanent Bldg. Soc. v. Knight, 
Daas one 298. Refd. Migotti v. Colvill (1879), 4 


391. What are judical proceedings——Delivery of 
pleadings.|—A declaration entitled generally of 
the term, relates to the first day of the term: & 
the promises & the breach, being laid on the first 
day of the term, may be presumed to have been 
made before the delivery of the declaration, because 
by a reference to the ancient practice of declaring 
ore tenus, the declaration cannot be supposed to 
have been delivered till the sitting of the ct. on 
that day. 

Here, however, the question is not concerning 
a@ judicial proceeding, for the delivery of the 
declaration is the act of the party (BULLER, J.). — 
Pucu v. Rosinson (1786), 1 Term Rep. 116; 99 
H.R. 1004. 

Annotations :—Consd. Swain v. Morland (1819), 1 Brod. & 
Bing. 370; Kdwards v. R. (1854), 9 Exch. 628. Refd. 
Dickenson v. Reynolds (1834), 4 Tyr. 374; Owon t. 
Waters (1836), 2 Gale, 208. 

392. Issue of writ.]|—To issue a writ of 
suinmons is not a judicial act, & the ct. may 
inquire at what period of the day it was issucd. 
It appeared from the statement of claim that the 
writ of summons in the action was issued on 
July 2, & that the cause of action arose on the 
saine day, but before the issue of the writ. The 
statement of claim was demurred to on the ground 
that the issuing of the writ was a judicial act, & 
must, therefore, be presumed to have taken place 
at the earliest moment of the day, before the cause 
of action accrued :—Held: the ct. could inquire 
whether or not the writ was in fact issued after 
the cause of action accrued.—CLARKE v. BRaAb- 
LAUGH (1881), 8 Q. B. D. 63; 51 L. J. Q. B. 15 
46 L. T. 49; 46 J. P. 278; 30 W. R. 53, C. A. 
Annotation :—-Mentd. Jenkins v. G. C. Ry., [1912] 1 K. B.1 
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TIME POLICY 


See INSURANCE. 


TITHE AND TITHE RENTCHARGE. 


See EcCLESIASTICAL LAW. 


TITLE DEEDS. 


See BANKERS AND BaNkING ; BANKRUPTCY AND INSOLVENCY ; DEerps anp Oruer INsrruMENTS ; 
Kquiry ; LANDLORD AND Tenant; MortGaGe; Reat Property AND CuATTELS REAL; 
SALE OF Land; SOLIcIToRs. 


TITLE, DOCUMENTS OF. 


See BANKERS AND BANKING; SALE oF Goons; Srirrrnc AND NAVIGATION. 


TOBACCO. 


See Custom AND Usaces; ReEevEeNtr. 


TOLLS. 


See ConsviTuTIONAL LAW ; Distress; Ferries; Highways, STREETS, AND Bripces ; MARKETS 
AND Farrs; RAILWAYS AND CANALS; SmipPING AND NAVIGATION. 


TOLZEY COURT OF BRISTOL. 


See Courts. 


TONNAGE. 


See SHIPPING AND Navigation; WerIcnTs AND MEASURES. 


TOOLS. 


See BANKRUPTCY AND INSOLVENCY; DiIsTRESS; HWXECUTION. 
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TORT. 


GE 
PART I. NATURE OF TORTS ' ‘ ; ; ; ‘ : : . : 967 
Secr. J]. IN GENERAL . ; ; 2 ; ‘ ‘ ‘ ‘ P . 967 
Sect. 2. DISTINCTION BETWEEN ewe oF ToRT AND ACTIONS OF Oba ACT ‘ . 968 
Soun-sEcT. J]. IN GENERAL. F ; , : ; ; : . - . 968 
SUB-SECT. 2. PARTICULAR JNSTANCES : : : ‘ ; . 969 
Sect. 8. RELEVANCY OF INTENTION OF ALLEGED OKTEEAEOR ' ; : ; . 971 
Sect. 4. INJURY AND DAMAGE IN RELATION TO THE Wronarourn Act ; ‘ ‘ . 978 
PART II. LIABILITY FOR TORTS : , : : . : : ; : . 974 
Secr. 1. Tram Crown . ‘ é , . O74 
SEcT, 2. SOVEREIGNS, STATES, Konia Wiens AND ieiowrae PRRAONS ; . 974 
Sect. 3. Posnic Bopres AND OFFICERS : : . 2 ; f : . . OF4 
SEcT. 4. COMPANIES AND CORPORATIONS : F a : ; ‘ ; . 974 
Sect. 5. TRADE UNIONS. See TRADE AND TRADE Unions, 
Sect. 6. PERSONS UNDER DISABILITY . ‘ ; ' : é ; : ; . O74 
Sect. 7. LIABILITY For ACTS OF OTHERS F : : : ; : : } . 974 
Secr. 8. Joint ToRTFEASORS ; ; ' ; : ; ; } ‘ ‘ . 975 
SUB-SECT. 1. NATURE OF LIABILITY ; ‘ ; ; P ; ; . 975 
SuB-SECT. 2. WrEN JOINDER OF ACTIONS Mareen. See PRACTICE. 
SuB-SECT. 3. CONSPIRACY ; ; ; ; ; ; . 976 
SuB-SECT. 4. JUDGMENT AGAINST Toisa ToReenions : . ‘ ‘ : . 976 
Sup-sEcT. 5. EFFEcT oF JUDGMENT OR SATISFACTION AGATNST SOME ; . O17 
Sup-secT. 6. ErFrect of RELEASE TO SOME. : : , ‘ . ; . 978 
Sup-sEcT. 7. CONTRIBUTION. , : : : : : , » 979 
Sun-sEcT. 8. INDEMNITY ‘ : . ' : ‘ ; . 980 
Sus-sect. 9. ASSESSMENT OF eres : . : ; ‘ ‘ : , . 982 
SuB-sEcT. 10. OTTER CASES ‘ : i : . : ’ : , . 9838 
Secr. 9. CONSPIRACY 3 : , . : ' ' F . ; . 983 
Secr. 10. PROCURING TorTIOUS Rea ; ; ; . : 5 : ; . 986 
Sup-secr. 1. IN GENERAL . : : ‘ ; : : . 986 
Sun-secT. 2. INTERFERENCE WITH Gig riAGaAT. RecAaiONS ; ; : . 986 
PART ITI. REMEDIES FOR TORT : ‘ : : ; ‘ ‘ ' : 990 
Sect. 1. IN GENERAL . , 2 : ‘ . ; : , , : 990 
SEctT. 2. ABATEMENT . ; : ‘ . . : : : . 991 
Sect. 3. ACTION FOR DAMAGES . , : : , : : ; , : . 99) 
Sun-skKcT. 1. IN GENERAT. ; . . ‘ g ‘ ‘ ‘ : ; . 991 
Svun-SEcCT. 2. ASSESSMENT OF DAMAGES . F : ‘ : ; ; ; . 992 
SuB-secT. 3. Costs ; . ; . : ; ; . 992 
Sect. 4. ACTION FOUNDED ON Gone RACT ; ; : . ; , : . 992 
Sect. 56. INJUNCTION . : : : : , : : } ; : . 992 
Sect. 6. FeLonrious Torts . . . : . ; ; ; : : ; . 982 
PART IV. DEFENCES TO ACTIONS OF TORT . 5 ; ; . 993 
PART V. WAIVER AND CONSENT. ; , ; . O04 
Secr. 1. WAIVER ; : ; . ; . ; ; . i : . 994 
Sect. 2. CONSENT ; ; . 996 
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PART VI. CONFLICT OF LAWS . 


Part I.—Narure or Torts. 


Abuse of Process See Maicious Prosrov- 
TION. 

Arrest, Unlawful » MALIctous Prosecy- 
TION; TRESPASS, 

Assauli and Battery » CRIMINAL Law; 


TRESPASS, 


Blackmail . ; » OROINAT Law. 


Breach of the Peace » CRIMINAL Law; 
MAGISTRATES, 

Champerty . 2 » ACTION, 

Collision . , ». NEGLIGENCE; Syrp. 
PING. 

Conversior : . TROVER AND Dr- 
TINUE. 

Criminal Law « OR IMAL LAw. 

Damages . .«» DAMAGES. 

Defamation », LIne. AND SLANDRR. 

Detinue , » TROVER AND Du- 
TINUE. 

Distress, [legal »» DISTRESS. 

Disturbance » EHAsements; Frr- 
RIES; FISHERIES. 

Duress . »» CONTRACT; CRIMINAL 
Law; Eeuity; 
FRAUDULENT AND 
VOIDARLE COon- 
VEYANCES. 

Ejectment . + County Counts; 
LANDLORD AND 


TENANT; Morr- 
GAGE ; REAL PRo- 


PERTY. 
Extortion . : » ORIMINAL LAw. 
False Imprisonment » TRESPASS, 
Fire ‘ ? . NEGHIGENCE. 
Fraud ; ; ». MISREPRESENTATION 
AND FRraup. 
Infringement COPYRIGHT; In- 


JUNCTION; Pa- 
TENTS; TRADE 
MARKS, TRADE 
NAMES, AND 
DESIGNS. 
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Libel ; : See LIBEL AND SLANDER. 

Malicious Damage - gy AGRICULTURE ; 
Crimiman LAW ; 
DAMAGES. 

Malicious Prosecution » MALroious Prosgecu- 
TION, 

Misrepresentation F .» MISREPRESENTATION 
AND FRauD. 

Mistake, ; . » MISTARR, 

Negligence : - « NEGLIGENCE. 

Nuisance .. NUISANCE. 

Passing-off » TRADH Marks, 
TRADE NAMES, 
AND D&sIaNn3, 

Picketing . : . o» TRADE and TRADE 
UNIONS. 

Pound Breach : » ANIMALS, 

Replevin  . ‘ .  y, DISTRESS. 

Rescue : : ' « DISTRRSs, 

Restraini of Trade : » ContTRAcT; Trapr 
AND TRADE 
UNIONS. 

Seduction . ‘ . . Masten anp Sgr- 
VANT. 

Slander, ; : .« LIBEL AND SLANDER. 

Slander of Goods or 

Title . : : » JABEL AND SLANDER. 

Threats. ; - « CRIMINAL Law; 
PATENTS ; TRADE 
AND TRADE 
Unions; TRADE 
Marks, TRADE 
NAMES, AND 
DESIGNS. 


Tortious Feoffment » REAL PROPERTY, 


Trade Disputes . » TRADE AND TRADE 
UNIONS. 

Trespass. : » TRESPASS, 

T'rover » TROVER AND DE- 
TINUE, 

Waste ; » Haviry ; LANDLORD 
AND TENANT; 
REAL PROPERTY 5 
SETTLEMENTS. 


Part |.—Nature of Torts. 


Secr. 1.—IN GENERAL. 

1. Refusal or failure to perform duty imposed 
by law.]—If the law casts any duty upon a person 
which he refuses or fails to perform, he is answer- 
able in damages to those whom his refusal or 
failure injures. If several are jointly bound to 
perform the duty, they are liable, jointly & 
severally, for the failure & refusal.—FERGUSON ¥. 

INNOULL (EARL) (1842), 9 Cl. & Tin. 251; 4 
pute ce: N.S. 785; &8 E.R. fan re ite) 

nnotations »—. ; 4 ». Rows : 

Ci. & Fin. 50rs Allon Flange T1ge8) AG. Ie Monte. 

Rogers », Rajendro Dutt (1860), 8 Moo. Ind. APP a 


Sinolair v. Broughton & Government of India ( 
L. T. 170; Everett v. Griffitha, [1921] 1 A. O. 631. 


2, ——.]—Pltfs., merchants at Valparaiso, 
received through defts. a telegram purporting to 
come from London & addressed to them, ordering 


large shipment of barley. No such message was 
aver oh fact sent to plifs. The misdelivery of the 
message was causod by the negligence of delts., 
& occasioned heavy loss, to pitfs., in consequence 
of a fallin the market price of barley. In an action 
to recover the amount of this loss :—Held: there 
was no duty owing by defts. to | ian in the matter, 
by contract or law, & therefore no action 
lie.—Dickson v. REUTER’s TELEGRAM Co. 
,30P.D.1; 37 L. T. 370; 42 3. P. 308 ; 

26 W. R. 23, C. A. 3 sub nom, DIXON v. REUTER’S 


TELEGRAPH Co., Lrp., 47 L. J. Q. B. 1. 


anotations :—Consd. Starkey 1. Bank af England, {1963] 
A. G.I 


: , Cunnington v. G. N. Ry.(1883), 49 GO. T. 
392; ieee I-xora, e Hamphireys 1886), is Q. B.D. 
54: Brown v. Law (1895), 72 L. T. 779 ; Edwards v. Porter, 
McNeall v. Hawes, [1923] 3 K. B. 638, : Menta. Coventry, 


Sheppard v. G. B. Pe (RRA) 49 L. 1. 
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Sect. 1.—In general. Sect.2: Sub-sects. 1 & 2.] 


3. .}—A tenant of an unfurnished house, 
under a verbal agreement which contained no 
term as to repairs, gave notice to quit. In con- 
sideration of the withdrawal of the notice the 
landlord promised the wife of the tenant, acting 
as agent for her husband, to repair a dangerous 
defect on the premises, but failed to do so within 
a reasonable time. The wife of the tenant after- 
wards sustained injury by reason of the defect. 
In an action by the husband & wife to recover 
damages for the injury sustained by the wife, the 
landlord denied the promise to repair :—Held: 
the wife could not maintain the action in tort, 
since there was in the circumstances no duty 
owing to her by the landlord for the neglect of 
which she was entitled to recover.—CAVALIER 1. 
Porr, [1905] 2 K. B. 757; 74 1... J. K. BRB. 857; 93 
L. T. 473; 54 W. R. 68; 21 T.L. RR. 747; 49 
Sol. Jo. 712, C. A.; affd., [1906] A. C. 428, H. L. 


Annotations :-—Consd. Blackor v. Lake & Elliot (1912), 106 
L. T. 633. Refd. Cameron v. Young, [1908] A. C. 176; 
Lewis v, Ronald (1909), 101 L. T, 534; Middleton v. Hall 

1912), 108 L. T. 804; Bates v. Batcy, [1913] 3 K. B. 351; 
hite v. Steadman, [1913] 3 K. B. 340; Lucy v, Bawden, 
1914) 2 K. B. 318; Ryall v. Kidwell, [1914] 3 K. B. 135; 
obson v. Horsley, [1915] 1 K. B. 634; Brackley v. Mid. 
Ry. (1916), 85 L. J. K. B. 1596; Bromley v. Mercor, [1922] 
2K. B.126; Fairman v. Perpetual Investment Bldg. Soc., 
(1923] A. C. 74; Cockburn v. Smith, [1924] 2 K. B. 119; 
Morgan v. Liverpool Corpn., (1927) 2 K. B. 131. 


4, Not continuous cause of action.| —- Pltf. 
who had obtained damages in the county ct. for 
a misrepresentation under which he had been 
induced to enter into a contract, brought an action 
in the High Ct. for further damages accrued since 
judgment in the county ct.:—Held: a tort not 
being a continuing cause of action, no further 
damages could be obtainecd.—CLARKE v. YORKE 
(1882), 52 1...). Ch. 32; 471. T. 381; 31 W. R. 62. 

5. Infringement of personal right.|—In the 
case of damage occasioned by a wrongful act, 
though such as the law esteems an injury, malice 
ia not a necessary ingredient to the maintenance 
of an action. 

It is essential to an action in tort that the act 
complained of should be legally wrongful as 
regards the party complaining, i.e. if must pre- 
judicially affect him in some legal right. The fact 
that it will, however directly, do him harm in his 
interests is not enough.—Roacers v. RAJENDRO 
Durr (1860), 13 Moo. P. C. C. 209; 8 Moo. Ind. 
App. 103; 25 J. P.3; 8 W. R. 149; 15 FB. Qh. 
78, P. O.; sub nom. Rocers v. Durr, 3 I. T. 160, 


P.C. 
Annotations :—Consd. Allen » Flood, (1898] A.C. 1. Refd. 
Palmer vv. 


Tobin v. R. (1864), 16 C. B. N. S. 310; 
Hutchinson (1881), 6 Anp. Cas. 619; Mognl S. S. Co. v. 
Mc(regor, Gow (1889), 23 Q. B. D, 598, 

6. -}— All personal wrong means the 
infringement of some _ personal right... . 
Intentionally to do that which is calculated in the 
ordinary course of events to damage, & which does, 
in fact, damage another in that other person’s 

roperty or trade, is actionable if done without 
just cause or excuse. Such intentional action 
when done without just cause or excuse is what the 
law calls a malicious wrong. 

It is urged on the part of pltfs., that even if the 
acts complained of would not be wrongful had they 
been committed by a single individual, they 
become actionable when they are the result of 
concerted action among several. In other words, 
pitfs., it is contended, have been injured by an 
illegal conspiracy. Of the general proposition, 
that certain kinds of conduct not criminal in any 
one individual may become criminal if done by 
combination among several, there can be no 
doubt. The distinction is based on sound reason, 
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for a combination may make oppressive or 

cena Ue that which if it proceeded only from a 

single person would be otherwise, & the very fact 

of the combination may show that the object is 
simply to do harm, & not to exercise one’s own 
just rights. In the application of this undoubted 
principle it is necessary to be very careful not to 
press the doctrine of illegal conspiracy beyond that 
which is necessary for the protection of individuals 
or of the public; & it may be observed in passing 
that as a rule it is the damage wrongfully done, & 
not the conspiracy, that is the gist of actions on 
the case for conspiracy. ... But what is the 
definition of an illegal combination? It is an 
agreement by one or more to do an unlawful act, 
or to do a lawful act by unlawfu] means (BOWEN, 

L.J.).—-Moaut 8.8. Co. v. McGRrEeGor, Gow & Co. 

(1889), 23 Q. B. D. 598; 58 J. J. Q. B. 465; 61 

L. T. 820; 6383. P.709; 37W. 2.756; 5T. E.R. 

658; 6 Asp. M. J. C. 455, C. A. 

Annotations :—Apld. Jenkinson v. Nicld (1892), 8 T. T. —. 
540; Quinn wv. Leathem, [1901] A. C. 495. Consd. 
Giblan »v. National Amalgamated Labourers’ Union of 
Great Britain & Lreland, {1903} 2 K. B. 600; National 
Phonograph Co. v. Edison Bell Consolidated T ponogrand 
Co., [1908] 1 Ch. 335; Thomas v. Moore, [1918] 1 K. B. 
655; Valentine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Freville v. Motor T'rado Assocn. Nase 3 OK. B. 40; 
Brimelow v. Casson, [1924] 1 Ch. 302. Apld. Reynolds »v. 
Shipping lcderation. [1824] 1 Ch. 28; Sorrell v. Smith, 
{1925} A. C. 700. Refd. R. v. Whitchurch (1890), 24 
Q. B. D. 420; Connor v. Kent, Gibson v. Lawson, Curran 
wv. Troleaven, [1891] 2 Q. B. 545; Temperton v. Russe, 
pera} Q. B. 715; Wright v. Hennessey, (1894), 11 
T,L. R214; Lyons v. Wilkins, [1896] 1 Ch. 811; Newton 
v. Amalgamated Musicians’ Union, (1896), 40 Sol Jo. 716; 
Ajello v. Worsley, [1898] 1 Ch. 274; Allen » Flood, [1898] 
A.C. 13; Huttley v. Simmons, [1898] 1 Q. B. 181: Boots 
v. Grundy, (1900), 82 I. T. 769; South Wales Miners’ 
Federation v. Glamorgan Coal Co., [1905] A. C. 239; 
Denaby & Cadcby Main Colleries v. Yorkshire Miners’ 
Assocn., [1906] A. C. 384; Conway wv. Wade, [1908] 2 
K. B. 844; North Western Salt Co. v. Electrolytic Alkall 
Co. (1912), 107 L. T. 439; Larkin v. Long, [1015] A. C. 
814; Kvans v. Heathcote, [1918} 1 K. B. 418; Prait v. 
British Medical Assocn., 11919) 1 K. B. 244; Davies ». 
Thomas, [1920] 2 Ch. 189; Rawlings v. General Trading 
Go., (1921] 1 K. B. 635; Mentd. fee Apollinaris Co.’s Trade 
Marks, ‘“ Apollinaris,” ‘* Friedrichshall’’ & ‘* Hunyadl 
Janos "’ (1890), 63 L. T. 162; Maxim-Nordenfelt Guns & 
Ammunition Co. v. Nordenfelt, (1893) 41 W. BR. 604; 
Trollope v. London Building Trades Federation (1895), 
721..'I. 342; Elliman tv. Carrington (1901) 84 L. T. 8483 
Hymans v. Stuart King, {1908} 2 K. B. 696; United Shoa 
Machiuery Co. of Canada v. Brunet, [1900] A. GC. 330; 
A.-G. of Commonwealth of Australia », Adelaide S.S. Co., 
{1913] A. C. 781; Ae Kowman, Secular Soc. rv. Bowman, 
(1915) 2 Ch. 447; Montefiore v. Menday Motor Compo- 
nents Co., [1918] 2 K. B. 241; #te Wallace, Champion v. 
Wallace, [1920] 2 Ch. 274; Thompson v. British Medicul 
Agssocen. (N. 8. W. Branch), [1924] A. C. 7643; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 


7. Act not actionable where attendant success 
expected—Whether actionable where attendant 
success certain.|—-I fail to sce how an act which 
is not an actionable wrong if it is thought it will 
succeed becomes an actionable wrong because it 
is known that it will (Lonp STERNDALE, M.1.).— 
WHITE v. RitEy, [1921] 1 Ch. 1; 89 L. J. Ch. 628 ; 
124 L. T. 168, C. A. 

Annotations :—Retd. Royal London Mutnal Insce. Sec. 

v. Williamson (1921), 37 T. 1. 1t. 742; Sorrell v. Smith, 

ana Hardie & Lane v. Chilton (1928), 07 


Assignability.|—Sce Croses 1N AcTION, Yol. 
VIII., p. 432, Nos. 90-94. 


Sect. 2.—DISTINCTION BETWEEN ACTIONS OF 
TORT AND ACTIONS OF CONTRACT. 
SUB-8sECT. 1.—IN GENERAL. 

8. Depends on facts of case—Not on form of 
action.|—(1) An action founded on the common 
law liability of a bailee is an action founded on 
tort within County Courts Act, 1888 (c. 43), s. 116. 

(2) The question whether an action falls within 
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the one class or the other depends on the facts 
of the case not on the form in which the action is 
brought (Riasy, L.J.). 

(3) Where such a relation [bailor & bailec] is 
established the result of the cases appear to be 
that if the pltf. can maintain his action by showing 
the breach of a duty arising at common law out 
of that relation he is not obliged to rely on a con- 
tract within the meaning of the rule; but if his 
cause of action is that deft. ought to have done 
something or taken some precaution which would 
not be embraced by the common law liability 
arising out of the relation of bailor & bailee then 
he is obliged to rely on a contract within the mean- 
ing of the rule (Cor.ins, L.J.).--TurNER v. 
STALLIBRASS, [1898] 1 Q. B. 56; 67 L. J. Q. B. 
aN 77 Ll. T. 482; 46 W. IR. 81; 42 Sol. Jo. 65, 
Annotations :—As to (3) Apld. Sachs v. Henderson, [1902] 1 

B. 612; White v. Smith (1927), 96 L. J. KK. B. 397. 


K. B. 
Refd. Davies v. Hood (1903), 88 L. T. 19. Generally, 
Refd. Steljes v. Ingram (1903), 19 T. To. 1. 534. 


9. Necessity to refer to contract—To establish 
breach of duty.]—TuRNER v. SraLuiprass, No. 8, 
ante. 

10. ——_-- ——.]—SAcHus v. HENDERSON, No. 26, 
posi. 





SURB-SECT. 2.---PARTICULAR INSTANCES. 

Sec COUNTY Courts, Vol. XIII., pp. 490-102, 
Nos. 404-420. 

11. Action of detinue.] — Qu.: whether the 
action of detinue is within the operation of County 
Courts Act, 1846 (c. 05). If so, semble, it 1s an 
action on contract & not of tort; & the county 
ct. has, therefore, exclusive jurisdiction in such an 
action to the extent of £20.—HAND v. DANIELS 
(1850), 1 1. M. & P. 420; Rob. lL. & W. 490; Cox, 
M. & H.313; 151. T. 0.8. 206; 147. P.4384; 14 
Jur. 722. 

12. -]—In an action claiming the return of 
a picture or its value & damages for its detention, 
pltfs. recovered a verdict of £10, being its value 
as assessed by the jury, & 1s. damages for its 
detention :—Held: the action was founded on 
tort, within County Courts Act, 1867 (c. 142), s. 5, 
& pltfs. were entitled to their costs.—BRYANT v. 
HERBERT (1878), 3 C. P. D. 389; 471. J. Q. B. 
Gs 39. TT. 17; 48 J. P. 52; 26 W. R. 898, 
Annotations :—Consd. Meux v. G. i. Ry. (1895), 64 L. J. 

- B. 657; Taylor v. M. 8. & LL. Ry., (1895] 1 Q. B. 134. 
pld. Steljes v. Ingram (1903), 19 T. L. 1. 634. Consd. 

Bradley & Cohn v. Ramsay (1912), 106 L. T. 771; White 

v. Smith (1927), 96 L. J. K. B. 397. Refd. Fleming v. 

Manchester & Sheffiold Ry. (1878), 4 Q. B. D. 81; Turner 

v. Stallibrass, [1898] 1 Q. B. 56; Koates v. Woodward, 

11902) 1K. B. 532. 

13. -—--.]—Pltf. brought an action in the 
High Ct. to recover from defts. certain drawings 
that had been deposited with them as agents for 
sale, & damages for their detention & he claimed 
also an account in respect of such of the drawings 
as had been sold, & the amount that might be 
proved to be due on the taking of the account. 
Defts. pleaded that they had always been ready 
& willing to return the drawings in their possession, 
& offered to return them forthwith on obtaining 
& proper receipt. Pltf. replied accepting the offer 
to return the drawings, & they were accordingly 
returned to him. They were of the value of £20 
& upwards. The action went to trial on the 
question of the amount due from defts. in respect 
of the drawings that had been sold, & resulted in 
& verdict for pltf. for £33:—Held: pltf. was 
entitled to costs on the High Ct. scale on the ground 
that the action being one of detinue in which pltf. 
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had recovered the things claimed in specie, it 
was not within the class of actions founded on 
tort to which County Courts Act, 1888 (c. 43), 
8s. 116 (2) applies—Du Pasquinr v. CADBURY, 
JONES & Co., Lrp., [1903] 1 K. B. 104; 72 L. J. 
K. B. 78; 87 L. T. 519; 51 W. R. 118; 19 
T. L. R. 413 47 Sol. Jo, 49, C. A. 

aaron :~Apld. Trotter v. Windham (1907), 23 T. L. R. 


_ 14, --—.]—Pltf. in an action of detinue recovered 
judgment for the return of the goods claimed or 
£6 10s. their value, & the goods were returned to 
him :—Held: County Courts Act, 1888 (c. 438), 
s. 116 (2%), did not apply & pltf. was entitled to 
costs.—TROTTER v. WINDHAM & Co. (1907), 23 
T. L. R. 676; 51 Sol. Jo. 625, C. A. 

15. Action for negligence—Against bailee.]— 
A declaration stated that pltf., at deft.’s request, 
delivered to deft., then being a livery stable 
keeper, a horse of pltf., to be by him taken due & 
proper care of, & to be kept in a separate stall in 
deft.’s stable, for reward to deft. to be paid by 
pitf. in that) behalf. Deft. accepted the care & 
custody of the said horse upon the terms afore- 
said: yet he would not take due & proper, or any, 
care thereof, or keep it in a separate stall, & by 
means of the premises the horse was so kicked by 
other horses that it became of no value to pltf. 
Deft. pleaded ‘‘ not guilty’’; & at the trial a 
verdict was found for pltf., with £7 damages :— 
Held: the cause of action was founded on con- 
tract, not on tort, & consequently pltf. was 
deprived of costs by County Court Act, 1850 (c. 61), 
s. 11.-—-LEGGk +. TUCKER (1856), 1 H. & N. 500; 
26 L. J. Ex. 71; 28 L. T. 0. 8. 145; 2 Jur. N.S. 
1235; 5W.R. 78; 156 E.R. 1298. 

Annotations :—Apld. Bryant v. Herbert ee 3a PD 

189. Refd. Morgan v. Ravey ae OL. J. Ex. 131; 


)» 
Baylis v. Lintott (1873), L. R CG. P. 345; Turner v. 
Stallibrass (1897), 67 L. J. Q. B. 52. 





16. - ———.]|—TURNER v. STALLIBRASS, No. 
8, ante. 
17. ---— Against carrier—Loss or damage to 


goods.]—-A declaration stated that pltf., at the 
request of deft., hired deft.’s hackney carriage to 
convey her & her luggage, &, on consideration 
that plif. would becomo a passenger to be carried 
in the hackney carriage, deft. promised to convey 
her & her luggage safcly & securely ; yet deft., 
not regarding his duty. so carelessly & negligently 
behaved & conducted himself that pltf.’s luggage 
was lost :—-IZeld: the causo of action was mn 
contract, & not in tort, & she was deprived of 
costs, not having recovered more than £20.— 
BAYLIS v. Tantorr (1873), L. R. 8 C. P. 345; 
421, 3.0. P. 119; 28 L. T. 666. 
Annotation :--Apld. Bryant v. Horbert (1878), 3C. P. D. 189. 
18. _--— ---—.]|— The statement of claim 
alleged that pltf. as vendor of goods, delivered 
them to defts. a railway co., as carriers for reward, 
the goods being consigned to the intending pur- 
chasers; that afterwards & before the goods 
had been delivered to the consignees or claimed by 
them from defts., pltf. discovered that the con- 
signees were insolvent, & as unpaid vendor, gave 
notice to defts. not to deliver the goods to the 
consignees, but to hold them to pltf.’s order, & 
before the goods were delivered to the consignees 
pltf. required defts. to redeliver them to him ; 
that defts. refused to do so, & delivered them to 
the consignees who absconded without paying for 
the goods. Pltf. claimed their value, viz.: 
£12 16s. 6d. as damages. Defts. paid that sum 
into ct. & pltf. took it out in satisfaction :—Held : 
the action was, ‘‘ founded on tort” & not “on 
contract ’’ within County Courts Act, 1867 (c. 142), 
s. 6, & pltf. having recovered a sum exceeding £10 
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Sect. 2.—Distinction between actions of tort and 
actions of contract: Sub-sect.2. Sect. 8.) 


was not deprived of costs by that sect.—PoNTIFEX 
v. MIDLAND Ry. Oo. (1877), 8 Q. B. D. 23; 47 
I. J. Q. B. 28; 87 L. T. 408; 26 W. R. 209, D. O. 


Annotations :—Distd. Fleming ». Manchester & Sheffield Ry. 
(1878), 4 Q. B. D. 81. d. Bryant v. Herbert Nhe & 
GC. Pid ee Rie Scab ae - = & eee [1895] 1 

. . Boo 8. . v. Cargo Fleet Iron Co., {1 
2K. B. 570. Reid. Sachs v. Honderson (1902), 71 L. J. 


K. B, 393 

.|—Claim alleged that pitf. 
caused to be delivered to defts. as common carriers 
of goods for hire a parcel of goods to be carried from 
S. to D. for reward to defts. but defts. did not 
safely & securely carry & deliver the same but so 
carelessly conducted themselves that it was lost. 
Defts. paid £12 8s. 4d. into ct. which pltf. accepted 
in satisfaction of their claim :—Held: the action 
was founded on contract within the meaning of 
County Courts Act, 1867 (c. 142), 8. 5, & pltf. was 
not entitled to costs.—FLEMING v. MANCHESTER & 
SHEFFIELD Ry. Co. (1878), 4 Q. B. D. 81; 39 
I. T. 555 3 27 W. R. 481, C. A. 


Annotations :—Consd. Taylor v. M., S. & L. Ry. 11895) 1 
Q. B.134. Apld. Steljes v. Ingram (1903), 19 T. L. R. 534. 


eememrencrmign sear nee | neem 
a 











; .|—A servant of pltf. took 
a ticket for a journey on defts.’ railway, & a port- 
manteau of his was accepted by defts. as his 
personal luggage. The portmanteau contained 
his livery, which was the property of pltf. 
Through an act of misfeasance of a porter in the 
employment of defts. the livery was destroyed. 
In an action to recover the value of the goods 
destroyed :—Held: defts. were liable to pltf. 
for the tortious act of their servant in injuring 
pltf.’s property. 

She has incurred loss by reason for her property 
having been destroyed by the active negligence of 
the servants of the co. while it was lawfully on 
the premises of the co.; she has therefore a 
right of action in tort wholly irrespective of con- 
tract (A. I. Ssirn, L.J.)—Mrox v. GREAT 
EASTERN Ry. Oo., [1895] 2 Q. B. 887; 64 L. J. 
Q. B. 657; 73 L. T. 247; 59 J. P. 662; 48 W.R. 
680; 11 T. L. R. 517; 39 Sol. Jo. 654; 14 R. 
620, C. A. 

Annotations :-—Refd. The Winkfield, [1902] P. 423; Harris v. 
Perry (1903), 72 L. J. K. B. 725; White v. Steadman, 
[1913] 3 K. B. 340; Wilaon o. Barry Ry. (1918), 116 L. T. 
71; der, Dempster wv, Paterson, chonis, Griffiths 
Lewis cee Navigation Co. v. Paterson, Zochonis, [1924] 


A.C 
21. —— Personal injury.}—An action 
brought by a railway passenger against the co. 
for personal injuries caused by the negligence or 
misfeasance, of a servant of the co., is an action 
founded upon tort & not upon contract, even 
though the passenger has taken a ticket; & if 
the action is brought in the High Ct. & pltf. 
recovers damages to the amount of £20 he is not 
within County Courts Act, 1888 (e. 43), s. 116, 
& is therefore entitled to his full costs of the 
action. —TAYLOR v7, MANCHESTER, SHEFFIELD & 
LINCOLNSHIRE Ry. Co., [1895] 1 Q. B. 134; 64 
L.J.Q. B. 6; 71 L. T. 696; 69 J. P. 100; 43 
W. R. 120; 11 7T. L. R. 27; 39 Sol. Jo. 42; 14 
pire id, Kolly v. Met. R 
An 1ONS 2— . Kolly v. Met. Ry., [1895 . B. - 
Apld. Meux ari E. Ry., fisesi 2 9: 3 38y & rece: 
Stallibrass (1897), 67 L.’ J. Q. B. 32. "Distd. Steljos v. 
Ingram (1903), 19 T. L. R. 534. Id. Lyles v. Southend- 
on-Sea Corpn., [1905] 2K. B. 1. fd. Clarke v. Army & 
Stoniman. fi9131"3 eh 3405, Booth BS Oo. €; Carga 
Fleet Iron Co., [1916] 2K. B. 870. eNews 
22. -|—Pltf. brought an action 
against a railway co. for compensation for personal 
injuries sustained whilst he was a passenger on 
the railway, by reason of the negligence of the 
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engine driver in omitting to put on the brake or 
shut off steam soon enough, so that the trian came 
into collision with a wall & premises of the co. at 
one of their stations. Itf. recovered £25 
damages :—Held: the action was one founded on 
tort & not on contract, & pltf. was ontitled to 
full costs & not merely to costs on the county ot. 
scale.—KELLY v. METROPOLITAN Ry. Oo., [1805] 
1 Q. B. 044; 641L. J. Q. B. 568; 72 L. T. 651; 
59 J. P. 437; 43 W. R. 407; 11 T. L. R. 866; 39 
Sol. Jo. 447; 14 R. 417, 0. A. 
Annotations ——Apld. Meux v. G. BE. Ry., (189 
Turvor v. Stallibrass (1897), 67 L. J. Q. : 
Myers v. Bradford Sapa 1813), 110 L. 254. efd. 
Sachs v. Henderson (1903), 71 I. J. K. B. 392; Clarke o. 
Army & Navy ries Soc., [1903] 1 K. B. 155: Steljes v. 
Ingram eee 19 T. L. R. 534; Silvorinan v. Imperial 
London Hotels (1927), 137 I. T. 57. 


2 Q. B, 387; 
62. 


aes 


23. ——— —-—.]—A municipal corpn. con- 
structed & worked an electric tramway under the 
authority conferred on them by an Order made 
by the Light Railway Comrs., in pursuance of the 
Light Railways Act, 1896 (c. ), & confirmed 
an the Board of Trade & having therefore, by s. 10 
of that Act, the force of a statute. On the con- 
struction of the Order the ct. held that it imposed 
on the corpn. an obligation, after the tramway 
had been opened for traffic, to run cars & to carry 
passengers in them. 

A passenger on one of the cars, who had paid his 
fare & had taken a ticket in the ordinary form, 
without any special conditions, was while travelling 
injured by the fracture of the conducting-rod, 
which fell upon him. He brought an action against 
the corpn. for damages, alleging that the accident 
had happened through the negligence of defts. 
or their servants:—Held: the action was in 
substance founded on a breach by defts. of their 
duty as a public authority under their Light Rail- 
ways Order; they were entitled to the protection 
given by Public Authorities Protection Act, 1893 
(c. 61); &, as the action had not been brought 
within six months from the happening of the 
injury, it must fail. 

Pitf.’s cause of action docs not depend on con- 
tract, but arises out of a breach of the duty to 
carry pltf. safely cast upon deft. corpn. by the fact 
of his being taken as a passenger (STIRLING, L.J.). 
—LYLES v. SOUTHEND-ON-SEA Corpn., [1905] 2 
K. B. 1; 741. J. K. B. 484; 92 L. T. 586; 69 
J.P.193; 21T.L. R. 889; 381. G. R. 691, 0. A. 
Annotations :—Consd. Myers v. Bradford Corpn., [1915] 1 

K. B. 417. Refd. Clarke v. St. Helens B. C. (1915), 85 

L. J. K. B.17; Bradford Corpo. v. Mycrs, [1916] 1 A. C. 

242. Mentd. Scammell v, Attlee (1928), 45 T. L. R. 76. 

24, ——— Against architect.|—In an action on 
the High Ct. against an architect to recover 
damages for not using due care & skill in supervising 
the erection of a house which the architect had 
undertaken to supervise pltf. recovered £20. 
Upon taxation of costs :—Held: the action was 
‘** founded on contract ’’ with County Courts Act, 
1888 (c. 43), s. 116, & pltf. was only entitled to 
have county ct. costs.—SrrerJes v. INGram (1903), 
19 T. L. R. 534. 

25. Action for wrongful conversion.|—Pltf., a 
dealer, bought a hydraulic press from the 
defendant, an auctioneer, at a sale, under con- 
ditions of sale requiring payment before delivery. 
Time was allowed for payment. Payment was 
tendered within the time allowed, but deft. refused 
to deliver the press, having contracted to resell 
it, & in fact reselling it, subsequent to the tender. 
Pltf. had also contracted to resell the press, after 
delivery, at a profit. In the action the sole issue in 
dispute, namely, whether there had been tender 
within the time allowed for payment, was found 
in favour of pltf., & evidence of pltf.’s loss of 
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profit on resale having been given as a measure of | 
damage, judgment was given for pltf. for 
£29 15s. 3d. Deft. contended that the action 
was one for breach of contract, & that costs would 
therefore only be recovered on the county ct. 
scale :—Held: the action was for a wrongful 
conversion subsequent to & independent of the 
contract passing the property, & it was thercfore 
an action of tort in which, more than £20 having 
been recovered, costs followed on the High Ct. 
scale.—COHEN v. FosrER (1892), 61 L. J. Q. B. 
643; 66 L. T. 616; 8 T. L. R. 519, D. C. 

26. Action against lessor—Wrongful removal 
of fixtures.|—(1) By a written agreement deft. 
agreed to grant & pitf. to take a lease of certain 
premises from a future date. After the agreement 
& before the date at which the lease was to com- 
mence, deft. removed certain fixtures from the 
premises. The lease was executed & pltf. went into 
pean He then discovered that the fixtures 
1ad been removed, & brought an action in the 
High Ct. against deft. for wrongfully removing 
the fixtures, & obtained judgment for £20. On 
appeal from an order affirming the taxation of the 
costs of pltf. on the county ct. scale :—Held: 
the action was founded on tort within County 
Courts Act, 1888 (c. 43), s. 116, & pltf. was entitled 
to costs on the High Court scale. 

(2) The distinction between tort & contracts is 
not a logical one, & it is sometimes difficult to 
say whether a particular thing is a wrong or breach 
of contract. If the claim of pltf. had been set 
out at large pointing to some particular stipulation 
in the contract, which stipulation had been broken, 
the action would be founded on contract; but 
where it is only necessary to refer to the contract 
to establish a relationship between the partics & 
the claim goes on to aver a breach of duty arising 
out of that relationship the action is one of tort 
(Cornmns, M.R.).—Sacus v. HENDERSON, [1802] 
1K. B. 612; 71 L. J. K. B. 892; 86 L. T. 487; 
50 W. R. 418; 18 T. L. R. 3823 46 Sol. Jo. 386, 
CG. A. 

Annolation :-—<As to (1) Refd. Steljer v. Ingram (1903), 19 

TT. L. 534. 

27. Action for payment for supply of water.}- 
Pitfs., a water co., were bound by their special 
Act to supply water to dwelling-houses in their 
district for domestic purposes at certain rates 
based on the annual value of such dwelling-houses, 
but. were not bound to supply any dwelling-house 
with water, otherwise than by meter or special 
agreement, where any part of such house was used 
for any trade or business for which water was 
required. 

On Aug. 8, 1901, defts., as occupiers of a work- 
house within the district supplied by pltts., 
demanded a supply of water for domestic purposes 
at a rate based on the annual value of the said 
workhouse. Pltf{s. refused to supply on such 
terms, on the ground that the workhouse was a 
dwelling-house which, or some part of which, was 
used for a trade or business for which water was 
required. Up to the said date defts. had been 
taking water from pltfs. by meter. After the said 
date pltfs. continued to supply, & defts. to take 
& use, water for the workhouse through the existing 
meter, until the commencement of this action on 
July 6, 1904, but declined to pay, except on the 
annual value basis, for water so taken since Jan. 1, 
1902. Pltfs. claimed a declaration & damages for 
wasting water passing through the meter; but at 
the trial the statement of claim was amended, by 
consent, by the addition of a claim for money due 
for water supplied by contract :—Held: pltfs.’ 
ground of action was an implied contract to pay 


971 


for water supplied & was not in tort, &, therefore, 
Poor Law Payment of Debts Act, 1859 (c. 49), 
ss. 1, 4, applied, & as pltfs. had commenced their 
action in July, 1904, & had not amended their 
claim until after the expiry of the time limited by 
the said Act, they could not recover payments 
for any of the water which was the subject of the 
action.—_CHESTER WATERWORKS Co. v. CO R 
Union Guarpians (1907), 96 L. T. 566; 71 
J.P. 133; 23 T. L. R. 246; 6 L. G. R. 215; on 
appeal (1908), 98 L. T. 701, C. A. 


Annotations :—Mentd. Frederick v. Bognor Water Co., [1909] 


1 Ch. 149; Bristol Grdns. v. Bristol Waterworks Oo., 
[1912] 1 Ch. 846, 


28. Action for relief. under Money Lenders Acts.]} 
—Where a borrower from a money lender issues 
a writ in the High Ct. claiming relief under the 
Money Lenders Acts the claim being limited to 
£100 such a claim is one founded on contract 
within County Courts Act, 1919 (c. 73), 5. 1, & 
can be transferred to the county ct. for trial under 
that sect.—WHITE v. SMITH (1927), 96 L. J. K. B. 
397; 137 1. T. 48; 48 T. L. R. 288; 71 Sol. Jo. 
191, C. A. 

Remission to county court.}] — See CouNTY 
Courts, Vol. XITI., p. 484, Nos. 340-343. 


Secr. 3.—RELEVANCY OF INTENTION OF 
ALLEGED TORTFEASOR. 

29. Whether intention or motive aewigert eI 
ANON. (1477), Y. B. 17 Edw. 4, fo. 1, pl. 2; cited 
in 1 Plowd. at p. 11. 

Annotations :—Mentd. Household Fire & Carriage Accident 
Insce, v. Grant (1879), 41 L. T. 298; Cochrane v. Moore 
(1890), 38 W. R. 588. 

30. Excuses negatived by intention to 
injure.|—(1) It is a violation of right to interfere 
with contractual relations recognised by law if 
there be no justification for the interference. This 
principle cannot be confined to inducements to 
break contracts of service. If such wrongful 
interference with a man’s liberty of action is 
intended to injure & in fact damages a third person, 
such third person has a remedy by action. | 

(2) The intention to injure pltf. negatives all 
excuses (LORD LINDLEY). 

(3) In this country it is now settled . . . that 
no action for a conspiracy lies against persons 
who act in concert’ to damage another & do 
damage him, but who at the same time merely 
exercise their own rights & who infringe no 
tights of other people (LORD LINDLEY).—-QUINN ¥. 
LEATUEM, [1901] A. C. 495; 70 L. J. P. C. 763; 85 
L. T. 289; 65 J. P. 708; 50 W. R. 189; 17 
oo aa Apld. Road v. Friendly Soc. of Opera 

" — . Read v. ‘ : 

Se Bon macOre (Ot Ungiand, Ireland & Walesa (1902) 

° B. 732; Giblan v, National Amalgamated Labourers 
Se Tae tida y, Glamorgan Ooai 

Cr EA ee APM mat cnet Sk 
ag5 berkin r. Lone. (1910) A. Fe bound. Long v 
i J. K. B, 22 





3: Pratt v. British 
B. 244; Ware & De Freville 
pid. Jasper- 

9. Consd. 


335: 

Smithson (1918), 88 fh. 
Medical Agsocn., [1919] 1 K. 
v. Motor Trades Assocn., (1921]3 K. B. 40. A 
gon v. Dominion Tobacco Co., [1923] Asti v] 
Brimelow v, Casson, (1924) J ch. 309. GG. WwW. EK. ov. 
vy. Dunlop Rubber Co. (1926), 42 T. L. R.378. Refd. Said 
v. Butt, [1920] 3 K. B. 497. Ae to (2) Refd. Denaby & 
Cadeby Main Collieries. Yorkshire Miners ea 06) 
A.C, $84: White v. Riley & Wood (1920) 86 T. L. R. 566. 
3 fo (8) Gonsd. Hodges v. Webb, [1930] 2 Ch. 70. Distd. 
ecoe sv. Ship ing Federation et 1Ch. 28. R 

R. v. Bratisford, Pig 5) 2 K. B. 730: Davies v. Thomas, 
(1920) 2 Ch. 189°; Sorrell v, Smith, [1925} A.C. 700. Gene- 
rally, Refd. Bulcook v. St. Anne’s tor Buildera’ Federa- 
tion (1903), 19 T. L. R. » Conway v. Wade, [1908] 2 
K. B. : Gaskell ». Lancashire & Ohoshire Miners 
Tederation (1912), 56 Sol. Jo. 719; Santen v. Busnach 
(1913), 29 T. L. R. 214; Vacher v. London Soo. of Com- 
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Eel 


Poaltore, {1913} A. C. 107; Valentine v. H de, [1919] 2 
th. 129; Tinline v. White Crogs Insce., (192113 K. B. 327; 
White ev. Riley, [1921] 1 Ch. 1 3; Hardie & Lane v. Chilton, 
{1928] 2 K. B. 306. entd. West Ham Union v. L. Cc. CG. 
1902), 71 L. J. K. B. 299; In the Goods of Hall, Hall v. 
ht & Baxter (1913), 109 L. T. 5873 Ainsworth, 

Finch v. Smith, [1915] 2 Ch. 96; Croft ». Blay, {1919} 1 

Ch. 277; Welldon v. Butterley Co., [1920] 1 Ch. 130. 

31. Act calculated in ordinary course to 
injure—& in fact injuring—Done without just 
cause or excuse.|—MoauL S8.S. Co. ». McGREGOR, 
Gow & Co., No. 6, ante. 

_ 82. Act lawful in itself.|—It is to borne 

in mind that the act of hissing in a public theatre 

is prima facie a lawful act: & even if it should be 
conceded that such an act though done without 
concert with others, if done from a malicious 
motive, might furnish a ground of action, yet it 
would be very difficult to infer such a motive 
from the insulated acts of one person uncon- 

nected with others (COLrMAN, J.).—GREGORY v. 

BRUNSWICK (DUKE) (1544), 6 Man. & G. 953; 7 

134 BE. R. 1178; on appeal (1846), 3 ©. B. 481, 

Ex. Ch.; (1849), 2 H. L. Cas. 415. H. L. 

Annotations :—Consd. Cotterell v. Jones & Ablett (1851), 21 
L. J.C. P. 2; Temporton v. Russell, [1893] 1 Q. B. 715. 
Refd. Mogul S.S. Co. v. McGregor, Gow (1889), 23 Q. B.D. 
598; Allen v. Flood, {1898} A. C. 1 . uinn vw. Leathem, 
{1901} A. C., 495; Giblan », National Amalgamated 
Labourers’ Union of Great Britain & Ireland, {1903} 2 
K. B. 600. Mentd. Campbell v. R. (1847), 11 Q. B. 814; 
Pollitt v. Forrest (1847), 11 Q. B. 962; Scott ». De Riche- 
bourg (1851), 11 C. B. 447. 

33. rie .}—An act which does not amount 
to a legal injury cannot be actionable because it is 
done with a bad intent (Parkr, B.).—STEVENSON 
v. NEWNHAM (1853), 13 C. B. 285 s 22 Js. J Cw P. 
110; 20 L. T. O. 8S. 279; 17 Jur. 600; 138 K. Rh. 
1208, Ex. Ch. 

Annotations -— Consd. Allen v. Flood, [1898] A. C.1: Quinn 
v. Leathem, [1901] A. C. 495. Refd. Valentine v. Hydo, 
fer) 2 Ch. 129; Sorrel) v. Smith, [1925] A. C. 700. 

entd. Jeffries v. G W. Ry. (1856), 5 E. & B. 802: Monk 

v, Sharp (1857), 2H. & N. 540; Young vx. Billiter (1860 8 

H. L. Cas. 682; Hardman v. Booth (1863), 32 L. J. Kx. 

105; Paull v. Best (1863), 3 B. & 8. 537; Topping v. 

Keysell (1864), 16 C. B. N.S. 258; Re Willmett, Ix p. 

Goss (1864), 9. T. 734; Marks v. Feldman (1869), L. ht. 

4 Q. BK. 481; Clough v. L. & N. W. Ry. (1871), L. R. 7 

Exch. 26; Re Johnson, ir p. Rayner (1872), 41 L. J. 

Bey. 26; He Meldrum, £r p. Butcher (1874), 9 Ch. App. 

595; London & County Banking Co. v. London & River 

Plate Bank (1887), 41. L. R.179; Re O’Sullivan, Hx p. 

Baller (1892), 61 L. J. Q. B. 228; Re Clark, Ka p. Beard- 

mets [1894] 2 Q. B. 393; Fitzroy v. Cave, [1905] 2K. B. 


34. -—No use of property which 
would be legalif due to a proper motive can become 
illegal if it is prompted by a motive which is 
improper or even malicious.—BraDFORD CORPN. 
v. PICKLES, [1895] A. C. 587; 64 1. J. Ch. 759; 
73 L. T. 353; 60 J. P. 3; 44 W. R. 100; 11 
T. L. R. 555; 11 BR. 286, H. L. 

Annotations :—Apld. Allen v. Flood, [1898] A. C. 1. Refd. 
Quinn v, Leather, [1901] A. C. 495; Husey v. London 
Electric Supply Corpn., {1902} 1 Ch. 411; Fitzroy v. Cave, 
{1905} 2 K. B. 364; Salt Union ». Brunner, Mond, {1906] 
2K. B. 822; Pratt . British Medical Assocn., [1919] i 
K.B. 244; Ware & De Freville v, Motor Trade Assocn., 
(1921] 3 K. B. 40. Mentd. Cochrane v. Smith (1895), 12 
T.U. R.78; Murray v. Epsom L. B. (1896), 45 W. R. 185; 
Pitts v. pane fe (1896), 66 &. J. Ch. 1; Jordeson v. Sutton, 
Southcoates & Drypoo! Gas Co., [1899] 2. Ch. 217: Mostyn 
v. Athorton (1899), 68 L. J. Ch. 629; English v. Metro- 
politan Water Board, {1907} 1 K. B. 588. 

35, ——. -|—(1) An Act lawful in itself is 
not converted by a malicious or bad motive into 
an unlawful act so as to make the doer of the act 
liable to a civil action. 

; Resps. were shipwrights employed ‘for the 

job” on the repairs to the woodwork of a ship, 

but were liable to be discharged at any time. 

Some ironworkers who were employed on the 
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ironwork of the ship objected to resps. being 
employed, on the ground that resps. had previously 
worked at ironwork on a ship for another firm, the 
practice of shipwrights working on iron being 
resisted by the trade union of which the iron- 
workers were members. Applt., who was a 
delegate of the union, was sent for by the iron- 
workers & informed that they intended to leave 
off working. Applt. informed the employers that 
unless resps. were discharged all the ironworkers 
would be called out or knock off work (it was 
doubtful which expression was used); that the 
employers had no option ; that the iron-men were 
doing their best to put an end to the practice of 
shipwrights doing ironwork & that wherever resps. 
were employed the iron-men would cease work. 
There was evidence that this was done to punish 
resps. for what they had done in the past. The 
employers, in fear of this threat being carried out 
which, as they knew, would have stopped their 
business, discharged resps. & refused to employ 
them again. In the ordinary course resps. 
employment would have continucd. Hesps. havy- 
ing brought an action against applt.. the jury 
found that he had maliciously induced the 
employers to discharge resps. & not to engage 
them, & gave resps. a verdict for damages :— 
Held: applt. had violated no legal right of resps., 
done no unlawful act, & used no unlawful means, 
in procuring resps.’ dismissal; his conduct was 
therefore not actionable however malicious or bad 
his motive might be, & notwithstanding the verdict 
applt. was entitled to judgment. 

If a deft., by way of excuse or justification of a 
trespass or other wrongful act, can satisfy the 
tribunal . . . that he did such acts in the bona 
fide exercise of a legal right or privilege vested in 
him, no amount of even personal hatred or bad 
motive co-existing in his mind will render that 
unlawful which without it is lawful (HAWKINS, J.). 

(2) There are, in my opinion, two grounds only 
upon which a person who procures the act of 
another can be made legally responsible for its 
consequences. In the first place, he will incur 
liability if he knowingly & for his own ends 
induces that other person to commit an actionable 
wrong. Inthe second place, when the act induced 
is within the right of the immediate actor, & is 
therefore not wrongful in so far as he is concerned, 
it may yet be to the detriment of a third party ; 
& in that case, according to the law laid down by 
the majority in Lumley v. Gye, No. 169, post, 
the inducer may be held liable if he can be shown 
to have procured his object by the use of illegal 
means directed against that third party (Lorp 
WATSON). 

(3) While it is true that no act in itself lawful 
requires an excuse, it is equally truc that some 
acts in themselves illegal admit of a legal excuse 
(LorD WATSON).—-ALLEN ?. FLoop, [1898] A. U. 1; 
671. J. Q. B. 119; 77 L. T. 717; 62 5. P. 595 ; 
46 W. R. 258; 147. L. 1. 125; 42 Sol. Jo. 149, 
H. L.3 revsg. 8. C. sub nom. PLoop v. JACKSON, 
[1895] 2 Q. B. 21, 0. A. 

Annotations :—As to (1) Apld. Huttley v. Simmons, eee 
1 Q. B. 181; Taylor v. Punbrid © Gazette Co, & Kilner 
(1898), 42 Sol. Jo. 832. Consd. Lyons v, Wilkins, [1899] 
1 Ch, 255. Apld. Boots v. Grundy (1900), 82 L. T..769. 

- Quinn v. Leathem, [1901] A. C. 495. Apld. 

National Phonograph Co. v. Edison-Bell Consolidated 

Phonograph Co., [1908) 1 Ch. 835. Consd. Pratt v. British 

Medical AnehoH. (1919) 1 K. B. 244; Apld. Davies r. 

Thomas, (1920) 2 Ch. 189. Consd. Hodges v. Webb, [1920] 
2 Ch. 70; Ware & De Freville v. Motor Trade Assocn., 
fi921) 3 K. B. 40. Refd. Ajello v. Worsloy, [1898] 1 Ch. 
74; Charnock v. Court (1899), 68 L. J. Ch. 550; Hub 
buck v, Wilkinson, Heywood, & Clark, [1899] 1 Q. B. 86; 
South Wales Miners’ Federation v. Glamorgan Coal Co., 


1905) A. O. 239 } Denaby & Cadeby Main Collieries v. 
Yorkshire Miners’ Agssocn., [1906) A. C. 384; Wilford v. 
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t Riding of Yorkshire County Council] 
088; Hardio & Lane v. Chilton, (1928) 2 K. B son. svse3 
(2) Apid. Read v. agra Soc. of Operative Stonemasons 
of England, Ireland, & Wales, (1902) 2 kK. B. 732; Stott 


v. Gamble, (1916) 2 K. B. 504; § 
A. ©. 700. Reta. Gibl orrell v, Smith, [1925] 


an _v. Nati 
Labourers’ Union of Great Britain © tei ae 
K. B. 600; Conway v. Wado (1908), 78 L. J nt 


bg . . . . 14, 
Generally, Mentd. Linaker v. Pilcher (1901 0 

306 5 Brigg». Thornton 1903), 73 in 3. ch. 301 Bees 
». Busnac iL. R. > tte Ain 

v, Smith, [1915] $ Ch. 96; oe tee 
Oh 1902 Wolatanhoalma » Arriva [1091 ® Ch. 403 : White 


Valentine v. Hyde, [1919) 2? 

36. —— .|—By their statement of claim 
pltfs. alleged that defts. combined with others to 
prevent them from carrying on their trade, 
inducing third persons not to deal with them :— 
Held: (1) (BicHAM, J.) intention was immaterial 
if the acts themselves were not wrongful; 
(2) (PuHILLIMORE, J.) given a combination, the 
motive & purposc made all the difference.— 
Boots v. GkuNDY (1900), 82 L. T. 769; 48 
W. R. 638; 16 T. L. R. 457; 44 Sol. Jo. 552, D.C. 

37. -i—In the absence of conspiracy 
or unlawful combination, a firm or even emphatic 
statement by one person that unless the person 
whom he is addressing consents to the adoption 
of a particular course which he can lawfully take, 
the speaker will do that which he is lawfully 
entitled to do, is not a threat for which the speaker 
can be held liable at law. 

Omitting cases of conspiracy or combination 
I venture to doubt whether the pressure of a 
mere statement that the speaker intends to do 
something which he is legally entitled to do if 
the man to whom he is speaking docs not adopt 
a particular course, can be unlawful pressure 
(Prererson, J.).—Hopans v. Wepre, [1920]2 Ch. 70; 
89 L. J. Ch. 273; 123 L. T. 80; 36 7. L. R. 311. 
Annotations :-—Apprvd. Ware & De Freville v. Motor Trado 

Assocen., [1921] 3 K. B. 40; White v. Riley, [1921] 1 Ch. 1. 

Refd. Sorrell v. Smith, [1925] A. C. 700; Hardie & Lane v. 

Chilton, (1928] 2 K. B. 

38. —— -----.]-—-WARE & Dr FrREvinuieE, Lrp. 
v. Moron TRADE ASsocNn., No. 141, post. 

39. J—SorveLL v. Suiru, No. 156, 
post. 

















“- Distress.| — See LD isrress, Vol. 
XVILI., pp. 388, 389, Nos. 725-730, 735. 

40. --— Act done in bona fide exercise of legal 
right.|— ALLEN v. FLOop, No. 35, ante. 

4 -|—KINGABY v. ASTON 
FootTBALL CLUB (1912), J'iunes, Mar. 28. 

42. —--- Combination.]— Boots v. 
No. 36, ante. 

43, —-—- -——--.]—HOoDGEs v. WEBB, No. 37, ante. 

44. Employment of unlawful means— 
Causing actual damage.|—-A single person or a 
body of persons commits an actionable wrong if 
he or they inflict actual pecuniary damaye upon 
another by the intentional employment of unlaw- 
ful means, such as threats of coercive action, to 
injure that person’s business, even though the 
unlawful means may not comprise any specific 
act which is per se actionable & actual malice is 
not proved. The element of conspiracy in a case 
of this kind is of importance only in considering 
the weight of the acts alleged & the extent of the 
damage resulting therefrom. 

Defts. are joint tortfeasors, & thereby jointly 
liable (McCanpin, J.).—Prarr v. BRITISH MEDICAL 
Assoen., [1919] 1 K. B. 244; 881. J. i. B. 628; 
120 L. T. 41; 35 T. L. R. 14; 63 Sol. Jo. 84. 
Annotations :-—Consd. Ware & De Freville v. Motor Trade 

Assocn., [1921] 3 K. B. 40. Refd. Valentine v. Hyde, 

1919} 2 Ch, 129; Davics v. Thomas, [1920] 1 Ch. 217; 

odges v. Wobb, [1920] 2 Ch. 70; Said v. Butt, [1920] 3 

K. B. 497; British Ry. Traffic & Electric Co. v. C. R. C 


RC. 
Co. & L. C. C., [1922] 2K. B. 260; Sorrell v. Smith, [1925] 
A.C. 700. 
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45. —_—- —— Means not comprising any act 
unlawful in itself—No proof of actual Snallee, — 
ern v. Brivis MepicaL Assocn., No. 44, 

nue. 


46. Necessity for malice.]— Rocers v. Ra- 
JENDRO ae No. 5, ante. 

efamation.J—See Linn, & 
Vol. XXXIL., pp. 154-163, Nos. 
Slander of 

Vol 





SLANDER, 
1855-19838. 

SLANDER See aa — See Linrn & 
2574-2590. +» pp. 206-208, Nos. 


ee Pe eee eee MALIcIovus 
JTION, Vol. IIl., ‘ — . 
er pp. 483-492, Nos 
-——_ Torts by corporations.|—See Corronra- 
TIONS, Vol. XIII1., p. 403, Nos. 1244-1251. 
ee Refusal of vote.|—See Kxections, Vol. 
XK Xs Pe 106, Nos. 852-856. 
ul, malicious damage to property.]— 
See TRESPASS. . property.) 
Intention to convert.|—Sec Trovern & 
DETINUE. 


See, also, Nos. 169-172, post. 














Srcr. 4.—INJURY AND DAMAGE IN RELATION TO 
THE WRONGFUL ACT. 

47, General rule.}|—The word injury is a general 
& large word, & comprehends in itself all manner of 
wrongs, be it in debt, in not paying of it, or in 
detinue, in the detaining of rent, this is an injury : 
iunjuria & damnum are the two grounds for the 
having all actions, & without these, no action lies : 
if there be damnum absque injuria, or injuria 
absque damno, no action lies, but where there is 
injury, injuria & damnum, & so both of them do 
run together, there an action well lies: also this 
word injury, in itself comprehends all demands 
(DODDERIDGE, J.).—CABLE v. Rogers (1625), 3 
Bulst. 311; 81 KE. R. 259. 

48. Injuria absque damno.|—Although a thing 
appear for the profit of a man, & not for his damage, 
yet it is not lawful for a man to commit a tort (per 
CuUR.).—-MALEVERER v. SPINKE (1537), Ll Dyer, 
35 b; 73 EH. i. 79, 

.innotations :—Refd. Secheverel v. Dale (1626), Poph. 1933 

Cope v. Sharpe, [1910] 1 K. B. 168 ; Copov. Sharpe (No. 2)» 

[1912} 1 K. B. 496. Mentd. Mouse’s Caso (1608), 12 _Co- 


hep. 63; Parliament in Ireland Case (1613), 12 Go. Rep. 
11U; Simmons v. Norton (1831), 9 L. J. O. S. C. P. 185. 


49. ——.|—-CABLE v. RoGrErs, No. 47, arte. 

50. |\—A declaration in case by a co. 
stated that a canal had been made & maintained 
by them in pursuance of 31 Geo. 3,c. 78; that defts., 
having steam engines within the prescribed dis- 
tance of the canal, had, after notice to the co., laid 
down pipes communicating with the canal, & that 
defts. had used the water drawn off by such pipes 
for other purposes than condensing the steam of 
their engines. 

The declaration disclosed such an injury to a 
right as might be the subject of an action without 
express damage (PARKE, .).— KING v. ROCHDALE 
Cana Co. (1851), 14 Q. B. 136; 18 L. T. 0. S. 55 
15 Jur. 896; 117 FE. R. 55, Ix. Ch.; affg. 8. C. sub 
nom. ROCHDALE CANAL Co. v. KING (1849), | 14 
Q. B. 122; subsequent proceedings (1851), 2 Sim. 
N.S. 78. 

long :— ,L. R.1Q. B. 711. 
NTS hanis Cana) Cov, Manchester Sulp Ganal Co. 

(1901), 85 L. T. 585, 

.]|—See ACTION, Vol. I., p. 29, Nos. 231, 232. 

51. Damnum absque injuria.]—-CABLE v. ROGERS, 
No. 47, ante. 

.|—See *“Acrion, Vol. I., pp. 20-34, Nos. 
233-261. 
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xe anyery and damage in relation to the 
wrongful act. Part II, Sects. 1, 2, 3, 4, 5, 6, 
748: Sub-sect. 1.J 


52. Necessity for actual damage—Or presumption 
of law.|—S., having obtained a judgment against 
F. issued a fi. fa. & placed it on the hands of the 
sheriff of L. for execution, who, on proceeding 
to make levy, found the goods claimed by F.’s 
brother under a bill of sale ; F., being informed of 
this, requested the sheriff’s officer to remain on the 
premises, which he did until after the goods were 
sold under the bill of sale, & then at F.’s request 
withdrew. The sheriff being ruled to make a 
return to the fi. fa. returned that he had seized 
the goods & chattels of the debtor & kept them 
safe until ordered by F. to withdraw from posses- 
sion of the same. F. thereupon brought an action 
against the sheriff for not levying under the fi. fa. 


Tort. 


trial gave no evidence of ha but on 


damage by tho sheriff's neglect. ‘___ 
up was the validity of the bill of sale, _ 
found that it was valid, & returned @ verdict to. 
deft, On motion to make rule absolute to enter », 
verdict for pltf.:—Held: the circumstance of 
deft, being a public officer to whose services pitt, 
was entitled did not constitute the case an excep- 
tion to the rule that [in an action for tort actual 
damage must be proved or a presumption of law 
implying damage established. ]—STimson v. Farn- 
HAM (1871), L. R. 7 Q. B. 175; 41 L. J. Q. B. 62; 
25 L. T. 747; 20 W. R. 183. 

———.]—See Action, Vol. I., pp. 26-29, Nos. 
216-230. 

Remoteness of damage.|—-See DAMAGEs, 
XVILI., pp. 03 ef seq. 


rial gave ne ovine of 


Vol. 


Part I1.—Liability for Torts. 


Secor. 1.—THE CROWN. 
Liability of Crown & Crown servants to be sued.J]— 
See CONSTITUTIONAL Law, Vol. XI., pp. 523-525, 


Nos, 284-293. 
Pusptio AuTHoRirites, Vol. XXXVIII., 


62-66, Nos. 378-412. 


pp» 


SEcT. 2.—SOVEREIGNS, STATES, FOREIGN 
AMBASSADORS AND DIPLOMATIC PERSONS. 
See CONSTITUTIONAL LAW, Vol. XI., pp. 536-542, 


SEcT. 3.—PUBLIC BODIES AND OFFICERS. 

See PUBLIC AUTHORITIES, Vol. XX XVIII., pp. 
15 ef seq. 

Crown Servants.|—See Pusnic AUTHORITIES, 
Vol. XXXVITILI., pp. 61-74, 122, 123, Nos. 366-518, 
900-902. 

Canal companies.}— See Ramways, Vol. 
XXXVIII., pp. 413-415, Nos. 1025-1036. 

Carriers.}|—See, generally, CARRIERS, Vol. VIII., 
pp. 17 et seq. 

Education authorities.|—See Epucarion, Vol. 
XIX., pp. 556-557, Nos. 17-24. 

Electricity pee — See ELecrric 
LIGHTING, Vol. XX., pp. 209-213, Nos. 62-84. 

Gas leg 7 Gas, Vol. XXV., pp. 
482-488, Nos. 71~101. 

Highway authorities.|—-See Jiiaguways, Vol. 
XXVI., pp. 308-413, 452-455, Nos. 1239-1329, 
1670-1711. 

Local authorities.] — See, generally, Loca 
GOVERNMENT, Vol. XXXIII., pp. 21-23, Nos. 
88-103. 

Mines.|—-See, generally, MINES, Vol. XXXTIV., 
pp. 729-749. 

Public Health authorities.)—See Pustic HEALTH 
Vol. XXXVIII., pp. 152, 153, 232, 238, Nos. 
23-29, 618-636. 

Railway companies.|——Sce, generally, RAILWAYXB, 
Vol. XXXVII., pp. 240 e¢ seg. 

Poor Law authority.|—See Poor Law, Vol. 
XXXVIL., p. 214, No. 99. 

Sewer authorities.)—See Sewrrs & Drains. 

Tramway undertakings.|—See Tramways & 
LicgHt RAmLways,. . 

Water supply undertakings.) — Sec 
SuUPPLy. 


WATER 


Sicr. 4.—-COMPANIES AND CORPORATIONS. 

See Companigs, Vol. IX., PP: 647, 648, Nos. 
4277-4284 ; CoRPORATIONS, ol. XIII., pp. 
398-407, Nos. 1216-1281. 


Srecr. 5.—TRADE UNIONS. 
See TRADE & TRADE UNIONS. 


Secr. 6.—PERSONS UNDER DISABILITY. 

Bankruptcy—FProof in bankruptcy for un- 
liquidated damages in tort.|—-See BANERUPTCY, 
Vol IV., pp. 251-252, Nos. 2387-2401. 
Actions against bankrupt.|—Scc DBANkK- 
nuvTcy, Vol. V., pp. 1006-1010, Nos. 8207-8236. 
Actions pending at time of bankruptcy.|-— 
See Bankruptcy, Vol. V., pp. 1013-1017, Nos. 
8266-8301. 








Infants.}—Sec Inranrs, Vol. XXVIII., pp. 
178-181, Nos. 881-408. 
Lunatics.|—See Lunatics, Vol. XXXIII., p. 


141, Nos. 186-187. 

Married women—Torts during coverture.|——Sec 
HusBanpD & WIFE, Vol. XXVII., pp. 218-218, 
Nos. 1847-1893. 

Liability of wife to husband.j|—Sce HusBAND 
& Wire, Vol. XXVII., pp. 269-260, Nos. 2288- 
2291. 

——~— Effect of Protection Order.}|—See HusbAND 

& Wire, Vol. XXVII., p. 560, No. 6159. 








Sect. 7.—LIABILITY FOR ACTS OF OTHERS. 

Husband & wife—Liability of husband for torts 
of wife.|—-See HusBanp & Wirz, Vol. XXVIL., 
pp. 218-218, Nos. 1847-1893. 

Between husband & wife.|—See HusBaNnD 
& WIFE, Vol. XXVII., pp. 259, 260, Nos. 2288— 
2205. 

Independent contractor—Acts of contractors & 
their servants.J—Sec MasTer & SERVANT, Vol. 
XXXIV., pp. 155-167, Nos. 1216-1296. 

——— Relationship of master & servant.|-—Sec 
Master & SERVANT, Vol. XXXIV., pp. 20-40, 
Nos. 8-164. 

Negligence of independent contractor.}-— 
See NEGLIGENCE, Vol. XXXVI., pp. 98-100, 
Nos. 655-669. 








Part II.—Liasmrry ror Torts. 976 


Master 6 servant—Liability of master to third 
parties.|-—See Master & SERVANT, Vol. XXXIV., 
pp. 126-149, 153-155. 

———- Lfability of servant to third parties.]— 
See Master & SERVANT, Vol. XXXIV., pp. de 
187, Nos. 1603-1546. 

Partners—Liability of firm for acts of partner.]— 
See PARTNERSHIP, Vol. XXXVI., pp. 370-373, 
Nos. 470-498. 

——— Liability of individual partner.] — See 
Pari aaa ol, XXXVI., pp. 375, 376, Nos. 
524-532. 

Principal & agent—Liability of principal for torts 
committed by agent.]—See AGENCY, Vol. I., pp. 
594-605, Nos. 2282-2340. 

--— Relation of agent to third parties in regard 
to torts.|—Sce AcEncy, Vol. L., pp. 680-687, Nos. 
2900-2964. 

Liability of company for torts of agents & 
servants.|—Sece CoMPANIES, Vol. IX., pp. 624-626, 
Nos. 4137-4145. 

Liability of landlord for acts of baillfy.j— 
See Distress, Vol. XVIII., pp. 33%, 333, Nos. 
663-675. 

Personal representatives.|—See xecurons, Vol. 
XXIV., pp. 646-651, Nos. 6726-6771. 

Under guarantee or contract of indemnity—In- 
demnity under implied contract.|)—Sce GUARANTEE, 
Vol. XXVI., pp. 223-225, Nos. 1750-1765, 
Indemnity to principal for act of inde- 
pendent contractor.}] — See NEGLIGENCE, Vol. 
XXXVI., pp. 99-100, Nos. 663-666. 














Secr. 8.--JOINT TORTFEASORS. 
Sunb-secr. 1—NATURE OF LIABILITY. 

53. General rule—Liability of each.|-—~Dr Bub- 
REUGAM v. ARCEDEKENE (1802), Y. B. 30 Edw. I. 
(Rolls Series) LOG. 

54. ——.|—Barkiek v. Martin (1647), 
Sty. 20; 82 BE. R, 498. 

55. ——- ------.]|—When several men join in an 
unlawful act, they are all guilty of whatever 
happens upon it (per Cul.).—STANLEY’s CASE 
(1663), Kel. 86; 1 Keb. 584; 84 EK. R. 1004; 
sub nom. R. v. STANDLIE, 1 Sid. 159. 

56. -|—Trespass for several things at 
the same time against several defts., one does one 
part, & another another part; all of them shall be 
charged for the whole, & not severally for several 
parts.—SmirHson v. Garr (1691), 3 Ley. 321; 
83 Ki. R. 711. 

57. .|—Several tortfeasors who unite 
in an injurious act, may be sued. each one singly.— 



































SUTTON v. CLARKE (1815), 6 Taunt. 29; 1 Marsh. 
429; 128 E.R. O43. I , 

: tons :—-Refd. Coe v. Wise (18 ; : ; 
entd. Jones », he (1822), PB. : @ 7 & 8 tts 


v. Crowther (1824) 03; Hall v. Smith (1834), 
2 Bing. 158; Blakemore ». Glamo re Cone Oo. 
1829), 3 Y.& J. 60: Smith v¢. Shaw 1880), L. & Welsb. 
se Sa Co. v. Donne (1836), 3 N.C. 34; FR. 
v. Kastern Counties Ry. (1 42), Jur. 857; Dawson ». 
Paver (1847), 5 Hare, 415; Cooling & G. N. Ry. 
(1849), i9 L. J. Q. B. 25; Ro. GN, Ry. (1849), 14 
Q. B. 25; Smith vo. Kenrick (1849), 7 ©. B. 515: Nicklin 
v. Williams (1854), 10 Exch. 259 ; Metealt e. Hotherington 
(1855), 24 L, J. Ex. 814; Scott v. Manchester Corpn. 
1857), 2y L. T. O. 8. 233; Bonoml ». Backhouse (1838) 
i) B. & EH. 622; Rogers v. Rajendro Dutt (1860), 13 
Mon. PCO 900; Holiiiee y, St, Loonard’s, Shoreditch 
Vestry (1861), 11 C. B. N. 9.192; Whitehouse v. Fellowes 
(1861), 10 C. B. N.S. 765 i Clothter v. Webster (1862), 
120. B.N.S. 790 > A. v. Train (1862), 6 L. T. 380: Tobin 
v. i. (1864), 16 C. B. N.S. 310; Fletcher x. Rylands 
(1866), L. R. 1 Exch. 265; Mersey Dock Trustees v. 
Gibbs (1866), L. NR. 1 HW. 1.93; Kast Fremantle Corpn. v. 
Annois, (1903) A. C. 213; loborts v Charing Cross, 
Euston & Hampstead Ry. (1903), 87 L. T. 7132; Maxey 
Drainage Board ». G. N. Ry. (1912), 763. P. 236 ; Revaton 
v, Ane olme Drainage & Navigation Comra, iaowas « 
ae s ad > Howard-Flanders v. Maldon Corpn. (1928), 135 


58. -—- --~—.]—In an action of trespass 
against a huntsman for hunting over the lands of 
another, damages may be recovered, not only 
for the mischief immediately occasioned by deft. 
himself, but also for that done by the concourse 
of people who accompanied him. 

Deft. being a co-trespasser is liable to answer 
for the whole of the damage (LorpD ELLEN- 
BROUGH).—HUME v. OLDACKE (1816), 1 Stark. 351 ; 
171 E. R. 404, N. P. 

59. -|—In tort, a party suing out bail- 
able process jointly against several, may declare 
separately against onc of them.—WI£tson_ v. 
Kpwanrps (1825), 3 B. & CO. 734; & Dow. & Ry. 
K. B. 622; 3.3.0.8. BK. B, 107; 107 ie. R. 906. 

60. ——-.j|—Where a lability arises from 
the wrongful act of several parties, each is liable 
for all the consequences, & there is no contribution 
between them, & each case is distinct, depending 
upon the evidence agamst each party.—A.-G. wv. 
Witson (1840), Cr. & Ph. 1; 10 L. J. Ch. 58; 
4 Jur. 11743; 41 BE. R. 389, L. C. 

— . London Gas-Light Co. v. Spottiswoode 
A ee Bele cnet v. etd eae » 1d WLR. 

916. Mentd. Foss «. Harbottie (1843), 2 Hare, 461; Ke 

London & Birmingham Kxtension, ete., Ry., Carpenter's 

& Weiss’s Case it Bea) 5 feat ce pies 4, onevey 

4 See aro JoNL W. Ry. (1800), 3 Le Ts 289. 

61. .}—Vercuson v. KINNOULL 
(Harz), No. 1, ante. 

62. ——--.}—Where two persons have so 
conducted themselves as to be liable to be jointly 
sued, each is responsible for the injury sustained 

















PART Il. SECT. 8, SUB-SECT. 1. Snvins (1866), 25 U. C, R, 460— fivoror wore ron) be proved so lave 
Bi dom ee aanish seek) Sh, ——. a gun, cre Sa Pom i ae 
Tas. L. 1. 21.— AUS. Coney. ¢, Lampert §& ANTLRURBAN  fiticted’ tho blow, all belng equally 
58 il. .--When two cos. a Rana yt aad oy oe ene *  fiable in reparation.— BANNERMAN ¥, 
have aupplied cach a tug to tow a Sddy kas at. : h : FENWIChS (1817), 1 Murr, 253,-——SCOT. 
ship, & in the course ef the towage, 53 vi. -}~—Whero there 1s 58x. -——- ——-.]— Where, awing 
an accident has happened due to the = & Joint tort, the proper auction is on the ; ae AOS ar neglivonee a) 
negligence of both tugs, both cos. may —-bort: against the joint tortfeasors. aia GlOk po veral joint trespassers 
hoofned apdotie. Sarit ncfinmrign  WesTas pp ates Souney Dass (102), oe ee vedo nit, arog 
Co ; ith) Par : >, N < '* ° Ca Cc. —_— . r F 
Go. (1883), 93 Code Se CANS poe 53 vii. -~-—..} In o swt for fire, & it was tmpousible to determine 





88 fii, ---— In actions of compeusation for 





tort all parties conoorned are treated property each & every one of the for auch damage. 


sat ey, Samy cu ts 
d vey .—- Held ey were able 
er ae VAN Der Werst- 


amage done to 


as principals.—SKUBINIUK v. HankT- persons was equally Grd Bertrog to jiuizen v. SMITH, [1905] T. 8. 108.— 














$ 2 , 518: 6 inake compensation for the loss sus- 

Wow wear rece A : is ae ee tained, when he happened to be a S. sd peg eects 
affd. 29 W. L. 8. 765: 7 W. W. RL part of the common assombly & : Tap aint te ans 
302: 24 Man. L. R. 836.—-CAN. —-—s-s executed a common purpose. — GANESH are Hable phe win for the conse- 

; Ee — ‘ SINGH v. Ram Raga (1869), 3 B. L. quences aaa gt A Petey 
Be Ie oe by ee es | RPO. 44: 13 WLP. C. 38.—IND. DY, EE 
damage pconsioned to vite by the 53 vill, --—— ——.}-—COSTELLO ve. pp. v. 
oint act, & the ct. will not interfere 0’ DONNELL (1882), IN. ZL RGA, RS xii. —— Fie ABPAMson v. 
Veonuss ‘as regards one the verdict 105.—N.Z. O’BRUAN & anoDA gy BATION 
~" be excessive.——GRANTHAM Uv. 53 ix. —— -- .J—If @ concert by Boanp, (1919) BE, D. L. 127.—8. AF. 
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Sect. pe torifeasors: Sub-sects. 1, 2, 3, 4 
& 5.) 


by thar common act (RoLFE, B.).—CLarkK v. 

NEwsaM (1847), 1 Ixch. 131; 5 Ry. & Can. Cas. 

69; 16L. J. Ex. 296 ; 9L. T. 0. 8.199; 11 J.P. 

840 ; 154 EK. ae a aes 

notations : v. ‘ . B. 
at ve Mentd. L v. West (1847), 8 Car. & rte do ; ece 

63, -—— .|--There is no agency ieewaen 
wrongdoers each of them is personally liable.— 
TigUGH v. ABERGAVENNY (EARL) & DELVES (1874), 
23 W. R. 40. 

64. -—~--.]—-The ships to blame were in a 
sense joint tortfeasors, at common law, of course, 
an individual, being one of several joint tort- 
feasors, might be sued alone & compelled by 
execution to pay the damages compensating for 
the whole loss; nay, more, if all were sued & 
judgment obtained against all, execution might go 
against one & the whole of the damages obtained 
from him, & in no case would there be any con- 
tribution amongst tortfeasors obtainable by action 
at law (VAUGHAN WILLIAMS, L.J.).—THE SEa- 
COMBE, TUE DEVONSHIRE, [1912] P. 21; 81L.J5.P. 
36; 106 L. T. 246; 28 T. L. R. 107; 56 Sol. Jo. 
140; 12 Asp. M. L. C. 142, C. A.3 on appeal 
S. C. sub nom. DEVONSHIRE (OWNERS) v. BARGE 
LESLIE (OWNERS), [1912] A. C. 634, H. L. 
Annotations ;-—-Refd. The Cairnbahn, [1914] P. 25; Tho 

Harlow, [1922) P. 175; The Koursk, [1924) P. 140. 

Mentd. The mores [1914] P. 141; The Nan, The Gray- 

garth, [1922] Pb. 8 

65. —— "The ordinary rule of law is 
that each tortfeasor is liable for all the consequences 
of the joint tort (BANKEs, J.).—-SMITH v. STREAT- 
FEILD, [1913] 3 K. B. 764; 82 L. J. K. B. 1237; 
109 L. T. 173; 29 T. L. R. 707. 

‘Annotations :-—Refd. Pratt _v. British Medical Assocn., 
(1919) 1K. B. 244. Mentd. London Assocn. for Protection 
of Trade v. Greenlands (1915), 85 L. J. K. B. 698. 

66. ———.|—Pltf. was the occupier of a 
house within the Romford Urban District, & deft. 
B., as sanitary inspector thereof, served on pltf. 
a sanitary notice under Public Health Act, 1876 
(c. 55), 8. 94, requiring him to abate a nuisance in 
the house. With this notice pltf. refused to 
comply, alleging that it was the duty of his landlord 
to abate the nuisance. Deft. B., on the instruc- 
tions of deft. council, then preferred a complaint 
before the justices under Public Health Act, 1875 
(c. 55), s. 95, but the justices dismissed the 
summons with costs. <At the trial of an action 
for malicious prosecution brought by pltf. against 
defts. the judge held on the evidence that defts. 
had no reasonable & probable cause for preferring 
the complaint, whilst the jury found that they 
had acted maliciously in so doing, that pltf.’s 
reputation was thereby injured, & they awarded 
him £250 damages a8 against deft. council. Onthe 
case coming on for further consideration :—Held : 
co-defts. were joint tortfeasors, & there must be 
judgment for £250 against both defts.— WIFFreEN v. 
Barney & Romrord URBAN CounciL, [1914] 2 
K. B. 5; 838 L. J. K. B. 791; 110 L. T. 694; 78 
J, Ps 187 ; 12 L. G. R. 469 ; reved. on other 
grounds, (1915} 1 K. B. 600, C. A. 

67. .|—All tortfeasors are jointly & 
severally liable for the tort charge if prove 
against them (LORD ATKINSON).—LONDON ASSOCN 
FOR PROTECTION OF TRADE v. GREENLANDS, Lrp., A 
([1916}2A.0.15; 85L. J. K. B. 698 ; 114 1. T. 
434; 32 T. L. R. 281; 60 Sol. Jo. 272, | 8 Ms ee, 
revag. 8. C. sub nom. GREENLANDS, Lirp. v. WILMS- 
HURST & LONDON ASSOCN. FOR PROTECTION OF 
TRADE, [1913] 3 K. B. 507, C. A. 


Annotations :—Apld. Wiffen v. Bailey & Romford U. D. C. 
Sa 112 L. ce 274. Consd. Thomas v. Moore, [1918] 
1 K. B. 555. Apld. Pratt v. British Medical Assocn., 

















—— ee 


Tort. 


ea LK. B. ur iia Hobson v. pan (1914) 3K. B. 
5. Mentd. Adam v. Ward et 17 G. 309; Hardio 
& Lano v. Chiltern, [1928] 1 
68. -|—PRATT v. ‘Bead MEDICAL 
Assocn., No. 44, ante. 

: -]—Deft. let to pltf. a lock-up 
shop on the ground floor of a house adjoining that 
in which he himself resided. It was arranged 
that deft. might enter the shop after pltf. had left 
it for the day to see that it was secure. One 
night a lodger informed deft. that he thought he 
smelt gas coming from the shop, & deft. thereupon 
entered the shop followed by the lodger. In the 
shop a gas pipe passed down a wall & terminated 
in a burner. Deft. +s who was old, examined the 
lower part of the pipe with a naked light, & the 
lodger, who was much younger, then got upon the 
counter & examined the upper part of the pipe 
with a naked light, when an explosion occurred 
which did damage to pltf.’s goods. Deft. admitted 
that he desired to examine the upper part of the 
pipe, & that ho welcomed the lodger’s help :— 
Held: deft. was liable to pltf. for the damage done 
to her property by the negligent act of the lodger 
on the ground that the act was done in pursuance 
of a concerted enterprise of deft. & the lodger & 
was their joint tort.—BRookE v. Boor, [1928] 2 
K. B.578; 97L. J. K. B. 511; 1389 L. T. 3763 44 
T. 1. RB. 531 ; 72 Sol. Jo. 354, 'D. C. 

70. Notwithstanding death of some.] 
art eae v. BRAND (1665), 1 Sid. 259; 82 HE. R. 

















71. Inconsistent with principles of derogation 
from grant or volenti non fit injurfa.])—These 
principles cither derogation from grant or volenti 
non fit injuria, are... in no way the same as 
the principle of joint tortfeasors (Lorp SHAW OF 
DUNFERMLINE).—A.-G. v. Cory Broturers & Co., 
KENNARD v. CoRY BrotTHers & Co., [1921] 1 
A. C. 621; 90 L. J. Ch. 221; 125 L. T. 983; 85 
J.P.129; 37T. L. R. 343; 191. G. R. 145, HW. L. 
Annotation :-—Mentd. Hoare v. McAlpine, [1923] 1 Ch. 167. 

72. Independent wrongful acts resulting in one 
damnum—Persons committing acts not joint tort- 
feasors.]|—-Persons are not joint tortfeasors merely 
because their independent wrongful acts have 
resulted in one dumnum.—THE KCounrskK, [1924] 


P. 140; 98 L. J. P. 72; 131 L. T. 7100 ; 40 
T. L. R. 399; 68 Sol. Jo. 842; 16 Asp. M. 1. C. 
374, C. A. 


Annotations ; ‘-—Apld. Brooke v. Bool, [1928] 2 B. 578. 


Refd. Depoihani-«e: Perkins (1925), 133 L. L. 25 cs. 


SuB-SECT. 2.-~WHEN JOINDER OF ACTIONS 
ALLOWED. 


See PRACYICE. 


SuB-sEcT. 3.—-CONSPIRACY,. 
See Part II., Sect. 9, post. 


SuB-sEcT. 4..—-JUDGMENT AGAINST JUINT 
TORTFEASORS. 

73. Reversal of judgment against some — Re- 
versal against all.|—Ayuer v. Oates (1648), Sty. 
121,125; 82 E. ae 578, 582; sub nom. OATES t. 
AYLETT, Aleyn 
Annotation : aL. G. Cutting v. Williams (1703), 1 Salk. 21. 

74 Judgment recoverable against some. 
Brown v, NELSON (1651), Sty. 317; 82 E.R. 7 e 

75. -}-— BASTARD v. HANcock (1695), 
Carth. 361; 90 B. R. 810. 
adn :—-Folld. Wardyman v. Whitaker (1748), 2 Kast, 





Part II.—Liazpiuiry ror Torts. 


78. ———.]—HARDYMAN v. WHITAKER (1748), 
2 East, 573,n.; 102 E. R. 489. 


Annotations :-—Distd. R. v. Clark (1777), 2 P 
7 ld. Barnard v. Gost (1802), 2 ore ten: RY d. eb e 


easdale (1792), 4 Term Rep. 809 ; Del C . : 
». R. 1894), 2 Moo. P.O. O15. oe] Campo & Martinez 


77. -]—In an action in tort against six, 
pltf. may recover a verdict against two.—CoorEen 
v. SouTH (1813), 4 Taunt. 802; 128 kK. R. 647. 

78. Case in nature of conspiracy.|—- 
PRICE v. CROFTS (1657), T. Raym. 180; 83 E.R. 

79. ——— Conspiracy distinguished from other 
actions on tort.]|—There is a difference between an 
action of conspiracy against two persons & an 
action upon tLe case founded on a wrong done by 
two persons ; in the first, if one be found not guilty 
the judgment must be arrested, but not so if one 
be found not guilty in the latter case.—SUBLEY v. 
Morr (1747), 1 Wils. 210; 95 K. R. 578. 

80. One joint tortfeasor suffering Judgment by 
default—Right of other joint tortfeasor to move for 
judgment—In default of proceeding to trial.]— 
(1) Where one deft. in an action of tort has taken 
issue, & the other has suffered judgment by 
default, & a jury is summoned to try the issuc & 
assess the damages; the party who has suflered 
judgment may give evidence for pltf., if he has no 
other interest in the result than can be inferred 
from his position on the record. 

(2) One of two defts. in an action of tort may 
move for judgment as in case of a nonsuit for not 
proceeding to trial, though the other has suffered 
judgment by default, & the venire, as to him was 
only to assess damages, & it need not appear that 
he bas notice of the application.-—HTApDDRICK 1. 
HeEstop (1848), 12 Q. B. 267; 116 KB. mR. 860; 
sub nom. Hapnrick v. Iestop & RAINE, 17 lL. J. 
Q. B. 313; 117. T. 0. S. 414; sub nom. WREN v. 
Tesnop & RAINE, HAprRIcK v. Hestor & RAINE, 
12 Jur. 600. 

Annotations :—As to (1) Folld, Chapman rv. Heslop (185 








1853), 

2C. L. R. 139. Generally, Mentd. Gilding v. Jeyre (1861), 

O. ay N. 8S. 592; Shrosbery v. Osmaston (1877), 37 
. T. 792. 


81. All defendants found liable—Joint judg- 
ment.]—In an action to recover damages for colh- 
sion brought against a tug & a vessel in tow, each 
of these vessels was found to blame. On motion 
to amend the judgment by the insertion of words 
to the effect that each of the wrong-doing vessels 
was severally liable for one-half only of the 
entire damages :——Hleld : such amendment ought 
not to be made.-—THr AVON & THOMAS JOLIFFE, 
[1891] P.7; 39 W. R.176; sub nom. THE TiroMas 
JoLIFFE, 63 L. T. 712; 6 Asp. M. L. C. 605. 
Annotations :—Apld. The Englishman & The Australia, 

[1894] P, 239. Consd. S.S. Devonshire v. Barge Leslio, 

11912} A. ©. 634. Refd. The Frankland, (1901] P. 161; 

The Koursk, [1924] P. 140. 

82. ———-.| SARGENT v. LONDON GENERAL 
Omn1Bus Co. (1912), Times, Mar. 20. 
Notwithstanding severance of 
defences.}——Where an action has been brought 
against several defts. for an alleged joint tort for 
which all are found liable, then, notwithstanding 
that they have severed in their defence, only one 
oint verdict can be found & one joint judgment can 

e entered against them all.—GREENLANDS, Lrp. 
v. WILMSHURST & LONDON ASSOCN. FOR PROTEC- 
TION OF TRADE, [1913] 3 K. B. 507; 831. J. K. B. 
1; 109 L. T. 487; 29 T. L. KR. 685; 57 Sol. Jo. 
740 ; O. A.; on appeal, sub nom. LONDON ASSOCN. 
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FOR PROTECTION OF TRADE v. GREENLANDS, LTD., 
[1916] 2 A. 0.15, HI. 


Annotations :—Refd. Hobson v. Leng, [1914] 3 K. B. 1245: 
Wiffen v. Bailey & Romford U. D. CG. (1914), 112 L. . 


274; Thomas v. Moore, [1918] 1 K. B. 555; Pratt v. 
: 244. Moentd. 


British Medical Agssocn., [1919] 1 K 


B. 
Adam v. Ward, (1917) A. C. 309; Hardie & Lane v. 
Chiltern, Same v. Same, [1928] 1 K. B. 663. 


Sunr-sEctT. 5.---Errecr or JUDGMENT on SATIS- 
FACTION AGAINST SoME. 

84. Satisfaction against some—Compromise of 
action.]-Semble : if pltf. 1m an action, commenced 
against several tortfeasors, accept of a sum of 
money from one of them & drop that action he 
cannot sue the others.— JUFRESNE v. LluTCcIINsoNn 
(1810), 3 Taunt. 117; 128 I. BR. 48, 

, — -~.|—Pltfs., guardians of the poor, 

appointed deft., who was the manager of a bank, 

to be their treasurer. We reeeived no remuncra- 
tion from them nor profit from the sums deposited 
in his hands, those sums being dealt with by the 
bank as other funds deposited by customers. ., 
the clerk to the guardians, allowed L., a clerk in his 
employ, to draw up orders on the treasurer for 
payment of money. These orders were paid across 
the bank counter, as cheques usually are. J. drew 
up orders in such a manner as to enable himself 
to increase the amount after they had been duly 
signed by the guardians & countersigned by deft., 

& he did increase them accordingly by various 

sums, in most instances by £10, the syllable 

“teen ” being added after the written words four, 

six, cight or nine, & a 1 being inserted before the 

figures 4, 6, 7, 8 or 9, in spaces left by L. for the 
purpose. The orders thus fraudulently increased 
were presented at the bank & paid in the ordinary 
way, & the payment of the excess was duc solely 
to the fact that deft.’s clerks were misled by want 
of proper caution on the part. of the guardians & 
their clerk in signing the orders. In some cases 
L. forged the indorsement of payees ; in others he 
both increased the amounts & forged the indorse- 
ments. The guardians sued their clerk for negh- 
gence in his duty, but settled the action on his 
consenting to a judge’s order to stay proceedings 
on payment of a certainsum. They then brought 

a similar action against deft. :--J7feld: the clerk 

& the treasurer were not joint tovifcasors so as to 

make the compromise of the action against the one 

a bar to the action against the other, but, never- 

theless, pltf{fs. were disentitled, by the negligence of 

themselves & their clerk, to recover against deft.— 

TIALIFAX UNION v. WHEELWRIGUT (1875), L. R. 10 

Exch. 183; 44 1. J. Ex. 121; 32 L. T. 802; 39 

J. P. 823; 238 W. R. 704. 

Annotations :— Mentd. Northern Countics of England Wire 
Inace. ». Whipp (1884), 26 Ch. D. 482; Cosford Union 
(irdns. v. Grimwade (1892), 8 T. L. lt. 775; Colchester 
Union CGrdns. rv. Moy (1893), 68 L. T. 5643; Scholfield wv. 
Londesborough, [1896] A. C. 514; Kepitigatla Rubber 


Jestates v. National Bank of India, [1900] 2 K. B. 1010; 
Macmillan & Arthur, [1918] 





Jondon Joint Stock Bank v. 
A.C. 777 


86. ---—-.] — Plitf.’s servant wrongfully 
sold goods of his master to deft., who knew that the 
servant was improperly dealing with them, & the 
servant paid the proceeds of the sale into his ac- 
count at his bank. Pitf. brought an action against 
the servant & the bank, claiming as against the 
servant damages for conversion of the goods, & 
in the alternative for money had & received, & 
as against the servant & the bank an injunction to 


damages in respect of an alleged 

ault conmmitted on bim by defts., 
ut entered into a compromise with 
one of defts.:—Held: the existence 
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restrain them respectively until the trial of the 
action from drawing out or parting with the sum 
of £1,500 then standing to the servant’s credit at 
the bank. Pitf. ee for aninterim injunction 
as above upon an affidavit that £1,500 at the least 
could be specifically traced to the servant’s account 
as being moneys paid by deft. for the goods wrong- 
fully sold. An interim injunction was granted, but 
no further steps in the action were taken, an agree- 
ment being arrived at between pltf. & the servant 
that £1,126 out of the £1,500 then at the bank should 
be paid to pltf. in full settlement of all claims 
against the servant, without prejudice to pltf.’s 
claim against deft. This agreement was embodied 
in a judge’s order, but no judgment was signed. 
Before the agreement was made pltf. had brought 
an action against deft. claiming damages for the 
conversion of the goods :—Held: pltf. had not, 
by his proceedings in the former action & by his 
dealings with the servant therein, clected to affirm 
the sale & to waive the tort, & the action against 
deft. was maintainable.—RIcE v. REED, [1900] 
1Q. B. 64; 607. J. Q. B. 83; 81 1. T. 410, G. A. 

87. --—— -—-.;—H.v. O. (1908), 52 Sol. Jo. 684. 

88. --——- Causes of action separate—No dis- 
charge to others.}] — )eft., a coal merchant, 
obtained contracts, through the intervention of H., 
pltf.’s gas-manager, for the delivery to pltfs. of coal 
at a price in excess of the current market price. 
The excess it was agreed between deft. & H., was 
to be paid to the latter, & it was in part paid, as a 
bribe. Pltfs., on discovering the fraud, brought an 
action against H. in the Ch. Div. to recover the 
amount of the bribes that he had reccived, but 
afterwards entered into an agreement with him that 
on his depositing in a bank securities for £10,000, 
an amount taken to be equivalent to the sums 
received by H. from deft. & other contractors as 
bribes, pltfs. would bring such actions against 
former contractors, at the expense of H., as he 
might direct. It was further agreed that when the 
amounts recovered in such actions amounted to 
£10,000 & on receipt by pltfs. of that sum together 
with all costs, they would give I. a full discharge, & 
that in the meantime the Chancery action should be 
stayed. If by a specified date pltfs. had not 
succeeded in recovering the sum of £10,000, the 
securities deposited were to be realised, & that 
sum, or any balance remaining due, was to be paid 
over to pltfs. After the securities had been 
deposited in pursuance of the agreement, & after a 
sum of £4,000 had been recovered by pltfs. from 
other contractors in respect of contracts obtained 
through the intervention of H., pltfs. brought an 
action against deft. for damages, or, in the alter- 
native, for money had & received. The judge at 
the trial held that the agreement could not be set 
up either as a defence to the action, or in reduction 
of damages, & directed a verdict for pltfs. for the 
full amount paid by them to deft. in excess of the 
current market price of the coal:—-Held: the 
fraud committed by H. in accepting the bribe was 
separate & distinct from the fraud in respect of 
which the action was brought against deft., & the 
latter was not relieved from liability by reason of 
the previous action brought by pltfs. against H. 
for the recovery of the amount of the bribes paid 


of this compromise did not preclude 
pitt. from recovering damages against 
he anaertg 2 defts.—Ham KUMAR 
SINGH v. ALL LhossaIn (1909), I. LL. H, 
31 All. 173.—IND. 
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; ment a 
891. All discharged.)—-REYNOLDS ¥. ; 


others 


nat 


McLEANn (1907), 9 W. A. L. R. 89.— 
AUS. 


89 ii, ~——-.)—GRAND 
Co. oF CANADA v. MCMILLAN (1889), 
16%. C. R, 643.—CAN. 

a. Agreement not to enforce jfudg- & of 
painst one—Whether a release of 
Bussey v. ScHorFtELp (1889), 


TORT. 


to him.—SALFoRD CorRpPN. v. LivEeR, [1891] 1 
Q. B. 168; 60 L. J. Q. B. 89; 63 L. T. 658; 65 
J.P. 244; 89 W. R. 85; 7T. L. R. 18, 0. A. 

ions :-—~Apld. Re Liberator P t Benefit Bldg. 
A884) 10 wa? R. 537. ‘Distd. Lands Allotment or. 

v. Broad (1895), 2 Mans. 470. Consd. Grant». Gold Explora- 

tion & Devclopment Syamonte por 1 Q. B. 7 

Hemet fiona) 28. dom Gass 10, “Mant 

, m™. 8. . ‘s 

Aasteollan ontitory Co., He p: Archer (1891), 65 L. T. 

800; Slater v. Hoyle & Smith, (1920] 2 K. B. 11; Re 

Hall & Pim (1927), 137 L. T. 585. 

Judgment against some.]|—See Esrorre., Vol. 
XXI., pp. 221-223, 225, Nos. 555-568, 582-585 ; 
R.S. C., Ord. 27, r. 5. 

Dismissal of some defendants from case.}—Sec 
Nos. 128, 129, 131, post. 


Sun-secr. 6.—EFFECT OF RELEASE TO SOME. 

89. All discharged.|—A release to one tres- 
passer discharges both.-—LENDALL & PINFOLD’s 
CasE (1584), 1 Leon. 19; 74 H.R. 18. | 

90. cele to one trespasser discharges 
all. If there be two disseisors of lands, & the disseisee 
releases all his right to oneof them, it being a joint 
disseisin & trespass, the release shall hold his 
companion out.-—-COCcKE v. JENNOR (1614), Hob. 
66; 80 EK. hl. 214. 


Annotations :—Apld. Duck v. bimmday [18923] 2 Q. B. $11, 
Howe v. Oliver & Haynes (1908), 24 T. L. 2. 781. _ Refd, 
Lacy v. Kinaston (1701), 1 Ld. Raym. 688. entd. 
Pennington v. Healey (1833), 1 Cr. & M. 402; Greenlands 
v. Wilmshurst & London Assocn. Protection of Trade, 
{1913} 3 K. B. 507. 


91. -]—Pitf. who had been advised by one 
artner in a firm of golrs. brought an action against 

bith to recover damages for his alleged negligence 
in giving her advice & this action was settled on 
the terms of an agreement under which she 
received £25 in full satisfaction & discharge of all 
claims & disputes between the parties. Subse- 
quently pltf. sued the other parties in respect of 
the same matter:—Held: pltf. was precluded 
from maintaining the action .— HOowk v. OLIVER & 
Haynes (1908), 24 'T. L. R. 781). 

92. ——-.J—BEADON v. CAPITAL SYNDICATE, 
Lrp. (1912),28 T. L. R. 427; 66 Sol. Jo. 636, C. A. 

93. What amounts to release—-Whether cove- 
nant not to sue—What amounts to covenant.|— 
A covenant not to sue one of two joint tortfeasors 
does not operate as a release of the other from 
liability. —Duck v. MAYEuv, [1892] 2 Q. B. 511; 
62 L. J. Q. B. 69; 67 L. T. 547; 57 5. P2285 4) 
W.R. 56; 8 T. L. R. 7387; 48. 38, 0. A. 
Annotation :—Refd. Rice v. Reed, [1900] 1 Q. B. 54. 

94. Waiver of claim for damages—Liability to 
account.]—-Where, in the case of a conversion by 
two joint tortfeasors, one of whom, as between 
themselves, has acted as principal & one as agent, 
the injurcd party elects to waive his remedy for 
damages against the agent & to proceed against 
him by way of account, the injured party 1s 
entitled to demand from such agent an account of 
so much of the converted property, or of its pro- 
ceeds, as may still be actually remaining in the 
agent's hands at the time of taking the account. 
But he is not entitled to demand an account of 
so much of the converted property, or of its 
proceeds, as such agent has duly handed over, in 








29 N. B, R. 407.—CAN. 


b. ——-.--In cases of assault each 
tortfeasor is Hable in solidium, but 
upon payment by one of the whole 
of the damage the others are released 

nnot be sued.—Grrk v. JAN- 
ee {1918} © P. D. 140.—- 


TRUNK Ty. 


the course of his agency, to his —Re Exy, 


Part JI,—Liapmity ror Torts. 979 
Refd. The Englishman & The Australia, 1805) Pp. 212; 
Burrows v. Rhodes, [1899] 1 Q. B. 818; Sheffield Corpn. 


Le p. Truster (1900), 48 W. 


. 698 : . . 
483, 0. A. 3; 44 Sol. Jo 


SuB-SECT. 7,—CONTRIBUTION. 

95. General rule—No contribution between joint 
tortfeasors.|—If A. recover in tort against two 
defts., & levy the whole damages on one, that one 
cannot recover a moiety against the other for his 
contribution; liter, in assumpsit.—MERRY- 
WBHATHER v. NIXAN (1799), 8 Term Rep. 186; 101 


4. R. 1887. 

--:--- wyemed. Adamson v. Jarvis (1827), 4 Bing. 66. 
1. Betta v. Gibbins (1834)2Ad.& E1.57. Consd. Palmer 

v. Wick & Pulteneytown Steam Shipping Co., [1894] A. C. 

318. Apld. The Englishman & The Australia, [1895] P. 212. 

Consd. Burrows v. Rhodes, [1899] 1 Q. B. 816; 3.8. Ton- 

riro v. 8.8. Drumlanrig, The Drumlanrig, [1911] A. 0.16; 
ewcombe v. Yowen & Croydon R. D.C. (1913), 29 T.L. R. 

299; Austin Friars 8.8. Co. v. Spillers & Bakers, [1915) 

38 K. B. 686. Refd. Powell v. Layton (1806), 2 Bos. & 
P. N._R. 365; Farebrother v. Ansley (1808), 1 Pp. 
843; Paddock v. Fradley a 1 Cr. & J. 90; Shackoll 
v. Roster (1836), 2 Bing. N. 0. 634; Rodgers v. Maw 
(18486), 15 M. & W. 444; Moxham v. Geant, [1900] 1 
Q. B. 88; The Cairnbahn, eee P, 25; Weld-Blundcll 
v. Stephons, [1920] A. C, 9586. 

96. -|—Where entire damages are 
recovered against several defts. guilty of a tort, 
act. of justice will not interfere to enforce contribu- 
tion among the wrongdoers (Grant, M.R.).— 
LINGARD v. BROMLEY (1812), 1 Ves. & B. 114; 35 
BH. R. 45. 

Annotations :—Consd. Chillingworth ». Chambers, [1896] 
1 Ch. 885. Refd. Seddon v. Connell (1840), 10 Sim. 58; 
Power v. Hocy (1871), 19 W. R. 916; Robinson v. Harkin, 
1896] 2 Ch. 415; Moxham v. Grant, j1900} 1 Q. B. 88 

entd. Bolemore 1. Watson (1885), 1 T. L. R. 241. 

97. paar Rona .|—A.-G. vv, WILSON, No. 60, ante. 

98. -——.]-THE SEACOMBE, THE DEVON- 
SHIRE, No. 64, anile. 

99. Limits of rule—Act must be obviously 
iNegal.|—-(1) The rule that a tortfeasor cannot 
recover upon a promise to indemnify made by the 
person at whose request the tortious act is com- 
mitted, is confined to cases in which the act is 
of an obviously illegal character. It does not 
extend to a case in which there is any bond fide 
doubt whatever whether in point of law the act 
was authorised. _ 

(2) The rule as to contribution between joint 
tortfeasors must be similarly confined.—BETTS v. 
GIBBINS (1834), 2 Ad. & Kl. 57; 4 Nev. & M. K.B. 
64 3 4 L, J. K. B. 1 Py 11] K. R. 22, 

Annotations :—As to (1) Distd. Shackell r. Roaler (1836), 
2 Hod. 17. Apld. Toplis +. Crane (1839), 5 Bing. N. ©. 
636; Dugdale v. Lovering (1875), L. R. 10 C. P. 106. 














v. Barclay, {1905} A. C. 398; Cory v. Lambton & Hetton 

Collieries (1916), 86L.J.K.B.401. dato (2) Refd. Moxham 

v. Grant, (1900] 1 Q. B. 88. Generally, Refd. Leslie v. 

Reliable Advertising & Addressing Agency, ers) 

K. B. 652. Mentd. Tanner v. Scovel (1845), 14 M. & W. 

28; Weld-Blundel] v. Stephens, [1919] 1 K. B. 620 

100. Non-performance of civil obligation.|— 
LINGARD v. BROMLEY, No. 96, ante. 

101. ——.]—PALMER v. Wick & PULTENEY- 
TOWN STEAM SHIPPING Co., No. 105, post. 

102. Knowledge of tortfeasor.]—If a party 
recover damages in case against one of two joint 
coach proprietors for an injury sustained by the 
negligence of their servants, such proprictor may 
maintain an action against his co-proprietor for 
contribution, if he prove at the trial that he was 
not personally present when the accident happened. 
—WOOLEY v. BATTE (1826), 2 C. & P. 417; 172 
E. R. 188, N. P, 


Anclation :-—Mentd. Shackell v. Roster (1836), 2 Bing. N. C. 


103. -|—(1) Every man, who employs 
another to do an act which the employer appears to 
have a right to authorise him to do undertakes to 
indemnify him for all such acts as would be lawful 
if the employer had the authority he pretends to 
have (Brst, C.J.). 

(2) The rule that wrongdoers cannot have 
redress or contribution against each other is con- 
fined to cases where the person seeking redress 
must be presumed to have known that he was 
doing an unlawful act (Brest, C.J.).—-ADAMBON v. 
JARVIS (1827), 4 Bing. 66; 12 Moore, C. P. 241; 
6L.J.0.8. 0. P. 68; 130 E.R. 693. 
Annotations :—As to (1) Refd. Collins v. Evans ij 

Q. B. 820; Morley v. Attenborough (1849), 18 

148; Dugdale v. Lovering (1875), L. R. 10 C., 

Birmingham & District Land Co. v. L. & N. ; 
(1886), 56 L. J. Ch. 956; Halbronn v. International Horse 

Agency & Exchange, {1903} 1 K. B. 270. 48 to (2) Apld. 

London Assocn. for Protection of Trado v. Greenlands, 

{1916)2A,C.15. Refd. Weld-Blundell». Stephens, (1920) 

A. C. 956. Generally, Consd. The Englishinan & The 

Australia, [1895] P. 212. Refd. Betts v. Gibbins (1834), 

29 Ad. & KI. 57: Palmer v. Wick & Pulteneytown Stean: 

Shipping Co., Reeth A.C. 318; Burrows v. Rhodes, [1899] 

1Q. BBG : Leslle v. ReHable Advertising & Addressing 

Agency, [1915] 1 K. B. 652  Mentd. Ormrod v. Huth 

(1845), 5 L. T. O. S. 268; EHiot v. Von Glehn (1849), 13 

Q. B. 632, Robson v. Devon (1857), 5 W. R. 724; Barker 

v. Furlony, [1891] 2 Ch. 172. ; 

104. ——-,]—The rule that there is no 
contribution among joint tortfeasors, does not 
apply to a case where the party secking contribu- 
tion was a tortfeasor only by inference of law, but 
is confined to cases where it must be presumed that 
the party knew he was committing an unlawful act. 
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95 i. General rule—No contribution 
between joint tortfeasors.|—Re HUNRIOK- 


son & Kwurson & R. (1909), 12 
W.A.L. R. 19.—AUS8. 
95 ii. ———- -]— One _ tortfeasor 





cannot recover contribution against 
another._-SUPPANACHARI v, CHAKKARA 
PATTAN (1863), 1 Mad. 411.—IND. 

9b iii. ——- -}—Where one of 
several jolnt wrongdoers liguidates 
the whole amount of the damages 
obtained in satisfaction of the wrong 
committed by them all, he is not 
entitled to contribution from the rest. 
—HARNATH v., HAREE Sinan (1872), 4 
N. W,. 116.—IND 
nr 25 1¥. ~--— ——. ]—GoOBIND CHUNDER 

NDY _v. SRIGORIND CnowWDHRY 

, 96), T. L. R, 24 Cale. 330; 1 

. W. N. 179.—IND. 

95 v. ——.J—-There is no 
Gontribution Letween joint tortfeasora. 
—East LONDON MUNICIPALITY vv. 
Eius & East LONDON HARBOUR 
Boanrn, {1907} Ez. D. Cc. 808.—S. AF. 

O91. Limite of rule— Act must be 








obviously vilegal.J—WaALLace v. GIL- 
cCTIRIsT (1874), 24 C. P. 40.—CAN. 

9ii. ——- -——.]-——-The principle 
that. no rights of indemnity & con- 
tribution exist as between wrongdoers 
is confined to cases where the trans- 
action {g actually illegal or vold, or 
where tho fraud is so great that on 
moral grounds, the ct. will not enter- 
tain a swt for the rchef of the mal- 
feasors.—PowER v. HOEY (1871), 19 
W. R. 916.—IR. 

o2i. Knowledge of tortfeasor.) 
—The rule that wrongdoers cannot 
have redress or contribution against 
each other being confined to cases 
where the person seeking redress must 
bo presumed to have known that be 
was doing an illegal act.—Wi1kER_ v. 
Brors (1901), 40 N, S. R. 266.— CAN. 

102 Li. .}—The rule against 
contribution between wrongdvers has 
not been qualified to the extent of 
entitling ono who is himesclf @ wilful 
or negligent wrongdoer to indemnity 
from another involved with him in 
causing the injury of wrong in respect 
of which judgment has gone against 











them.—SvuTTON 1. 
(1908), 17 O. L. R. 556; 13 0. W. R. 
126.—-CAN. 

102 Hil. -}— The question as 
to whectber as between persons against 
whom a joint decree has been pase’ 
there is any right. of contribution at 
all, depends upon the question whether 
defts. in the former suit were wrong- 
doers in tle seuse that they knew, or 
ought to have known, that they were 
doing an {legal or wrongful act. In 
that case no sult for contribution will 
he —Supvr SiIncgH ». Imrir TEWARI 
(1880), 1. L. At. 5 Cale. 720; 6CLL. KR. 
62.—IND. 

102 Iv. ——.}—Kisana Ram v. 
RAKMINI SEWAK SINGH (1887), I. L. R. 
v AU 


. 221.— ° 











102 Vv. ——- .—The doctrine 
that no suit for contribution lies 
between joint tortfeasors does not 
apply to its full extent in India. If 
it does apply, it appliea only where it 
must be presumed that the party in 
default knew that he was committing 
ean unlawful act, or the act was one 
of an obviously illegal character.— 
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—-PEARSON v. SKELTON (1836), 1 M. & W. 504; 
Tyr. & Gr. 848; 150 I. R. 533. 


Annotations :—Consd. The Englishman & The Australia, 
(sno) er rea Refd. Weld-Blundell v. Stephens, {1919} 





105. ——— __ -] — Applt. a stevedore, was 
engaged in discharging pig iron from resps.’ ship 
when one of his workmen was killed by the fall 
of a block, pert of the ship’s tackle. The family 
of deceased brought actions, which were conjoined, 

ainst resp. & applt., alleging against the former 
the supplying of weak tackle, & against the latter 
reckless negligence in the use of the same. The 
jury found both defenders liable, & assessed the 
total damages at £600. The ct. applied the 
verdict by a decree against applt. & resps. jointly 
& severally for the full amount of the damages 
& costs for both demands, & took an assignation to 
the decrec. Applt. having refused to pay his 
moiety on the ground that he & resps being 
jointly wrongdoers they had no claim of relief :— 
Held: applt. was liable the foundation of resps.’ 
ran resting on a decree which created a civil 

ebt. 

If the view thus expressed by the Ct. of Common 
Pleas fdictum of Brest, C.J., in Adamson v. 
Jervis, No. 103, ante) be correct, & I sce no reason 
to dissent from it, the doctrine that one tortfeasor 
cannot recover from another is inapplicable to a 
case like that under consideration (LORD JIER- 
SCHELL, C.),——-PALMER v. Wick & PULTENEYTOWN 
STEAM Srtippina Co., [1894] 2 A.C. 318; 71 L. T. 
163; 10T. L. R. 511; 6 RR. 245, WL. 


Annotations :—Consd. The Englishman & The AustraHa, 
{1895} P. 212. Apld. London Assocen. for Protection of 
Trade v. Greenlands, {1916} 2. A.C. 15. Refd. Burrows v. 
Rhodes, {1899} 1 Q. B. 816; S.S. Tongariro v. S.S. Drum- 
lanrig, The Drumlanrig, [1911] A. C. 16; Weld-Blundell 
vw. Stepheus, [1920] A. C. 956. 


106. —~— ——~.]-—Burrows v. Riuoprs, No. 
112, post. 
107. —--- Tortfeasors also contributories of 


company.|—-Under Cos. Act, 1862 (c. 89), s. 104, 
the ct. has jurisdiction to adjust the rights 
inter se of contributories ; it cannot enforce equities 
which persons who, as tortfeasors, being also 
contributories, have been ordered to pay money 
under sect. 165, may have against other persons, 
who happen also to be contributories, to compel 
them to make good the money so ordered to be 
paid.—he ALEXANDRA PALACE Co. (1883), 23 
Ch. D. 297; 48 L. T. 424; sub nom. Re ALEXANDRA 
PALACE Co., E’'x p. Goopson, 52 L, J. Ch. 428; 31 
W. R. 808. 

108. General average.}—Liability for dam- 
age to property, where the damage is directly 
consequential on a general average act, may be the 
subject of a yeneral average contribution, even 
assuming that the owncrs of ship and cargo were 
joint tortfeasors in relation to the damage. 

The principle of common law laid down in 
Merryweather v. Nixan, No. 95, ante, that there 
cannot be any contribution between joint tort- 
feasors is one which ought not to be extended & 





Tort, 


does not apply in the case of contribution in general 
average. 

A ship & her cargo being in imminent danger 
from perils of the sea, the master & a pilot who was 
on board having to choose between running her 
aground & entering S. Dock, with the probability 
of her injuring the dock, chose the latter altcrna- 
tive. In the attempt to enter the ship collided 
with one of the piers of the dock, sustained injury 
to the amount of £1,600, & inflicted injury to the 
amount of £5,000, ‘The ct. found as a fact that to 
put into S. Dock with the knowledge that in doing 
so the ship would strike the pier was a reasonable 
& prudent thing to do in the interests of ship & 
cargo :—Held: the taking the ship into S. Dock 
was a general average act, & the owners of the ship 
entitled to recover from the owners of tho cargo 
contributions in general average both in respect of 
the injury to the ship & the injury to the pier, the 
loss being in each case the direct consequence of a 
general average act.—AusTin Friars 8.8. Co., 
Lrp. v. Sprmuuers & Bakers, Lrp., [1915] 3 K. B. 
113 J. T. 805; 31 


580; $4 1L. J. K. B. 19583. 
T. L. R. 6385; 13 Asp. M. L. C. 162; 20 Com. Cas, 
342, C. A. 

Contribution between co-directors.} — Sve 


CoMPANIES, Vol. IX., p. 129, Nos. 680-682. 
Collision at sea.J—See Siirrina, Vol. XLI., 
pp. 798, 799, Nos, 6589-6597. 


SUB-SECT. 8.—INDEMNITY. 


109. Whether tortfeasor entitled to indemnity— 
Act obviously illegal.}—FurrcHen wv. Hancor 
(1622), Hut. 55; 128 HM. RR. 10973; sub nom. 
Barrensky’s CASE, Win. 48. 

Annotations :—Consd. Betts v. Gibbins (1834), 2 Ad & El. 

57, efd. Shackell tr. Rosier (1836). 2 Bing. N.C. 634 , 

Burrows v. Rhodes, [1899] 1 Q. B. 816. 








110. —--- -|—BErrs v. Gr3BINns, No. 99, 
ante. 
111. —— J—I know of no case in which a 





person who has committed an act, declared by the 
law to ct. criminal, has been permitted to recover 
compensation againsl a person who has acted 
jointly with him in the commnussion of the crime 
(Lorp Lynpuunrsr, C.B.).—CoLBURN v. PATMORE 
(1834), 1 Cr. M. & QR. 73; 4 Tyr. 677; 3 1. J. ix. 
317; 149 E.R. 999. 

Annolations :-——Consd. Shackell c. Rosivr (1836), 2 Ting 

N.C. 6343 Burrows v. Rhodes, [1899] 1 Q. B. 816; Leslie 

y. Reliable Advertising & Addressing Agency, [1915] 

1 K. 8. 652. Refd. Weld-Blundell ». at eplend f1920) 

A.C. 956. Mentd. Feret ». Hill (1854), 2,W. I. 493; it 

v. Holbrook (1878), 4 Q. B. D. 42. 

112. .}—(1) Where a person is induced 
by fraudulent misrepresentation of another to do an 
act which, in consequence of such misrepresenta- 
tion, he believes to be neither illegal nor immoral, 
but which is in fact a criminal offence, he has a 
right of action against the person so inducing him 
for damages sustained by him in consequence of his 
having done such act. 

(2) It has, I think, long been settled law that if 
an act is manifestly unlawful, or the doer of il 








SHEO RATAN SINGH t. KAVAN SINGH 
(1924), I. lL. RB. 46 ALL. 860.—IND, 

0. Judgment against one of two 
wrongdorrs—Action of one ugainat 
other—Vesting of property converted in 
twrongdorr on payment of value.|-—A. 
converted to his own use certain trees 
growing on a public road under the 
control of a local authority, & sold the 
timber to B. The local authority, in 
an action against A. recovered jndg- 
ment for the value of this timber.e 
A. brought an action against B., 


claiming the price of the timber sold :-— 
Held: A. waa entitled to recover.— 
aga? - THomas, (1904] St. R. Qd. 


d. Breach of covenant to open 
Jerry.) — BROJENDRO KUMAR Koy 
CHOWDHRY wv. HasH BrHary Roy 
CHowpuHRyY (1886), I. L. 1. 13 Cale. 
300.—-IND., 


e. Adjustment of losa resulting from 
illegal agreement.|—LAKSHAMANA AY- 
YAN t. RANGASAMY AYYAN (1893), 


I. Ll, R. 17 Mad. 78.~-IND. 

f. Claim based on terms of com- 
promise. J—Ninau Sines v. BULAND 
BADR CoLLEcToR (1916), I. L. RK. 38 
All. 237,—IND. 
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. Whether tortfeasor entitled to 
v nity.}--An implied contract of 
indemnity arises in favour of & person, 
who, without fault on his part, 1s 
exposed to Hability & compelled to 
pay damages on account of the 


Parr IJ.—Lrtarimrry For Torts. 


knows it to be unlawful, as constituting either 

civil wrong or a criminal offence, he pe anne 
tain an action for contribution or for indemnity 
against the liability which results to him there- 
from. An express promise of indemnity to him for 
the commission of such an act is void (KENNEDY 
J.).—BurRrows v. RHODES, [1899] 1 Q. B. 816; 
68 L. J. Q. B. 545; 80L. 7.591; 635.P.532; 48 
W.R.13; 156'T. TL. R. 286; 43 Sol. Jo. 351, D. C. 


Annotations :-—As to (1) Consd. Leslie v. Reliable Adverti 
& Addressing Agency, [1915]1K. B. 652. Asto (Sy Coney: 


Weld-Blundell v. Stephens, [1920] A. GC. 9568. 
James v. British General Insce., (1997) 2K. Be si1, 


113, ——- ---—.]—Pltfs. agreed to print & 
publish a weokly newspaper for defts., one of the 
terms being that defts. should give pltfs. a letter of 
indemnity against claims arising out of the publica: 
tion of libellous matter in the newspaper. A letter of 
indemnity was accordingly given to pltfs. by defts. 
A libel having been published in the newspaper, an 
action was brought in respect thereof against pltfs., 
& defts. Pltfs. compromised the action by pay- 
ment of asum of money & costs, but judgment was 
recovered against defts. Pltfs. now sucd defts. on 
the letter of indemnity to recover the amount they 
had paid in compromising the action for libel :— 
Held: pltfs. could not recover, as the indemnity 
sued on, being an agreement by one of two joint 
tortfeasors to indemnify the other in respect of a 
wrongful act connnitted by both, was not enforce- 
able in law.—SmitH (W. LI.) & Son v. CLINTON & 
Tanrnis (1908), 99 L. T. 840; 25 'T. 1. RR, 34. 
Annotation :—Refd. Neville v. Dominion of Canada News Co , 

{1915} 3 K. B. 556. 

114. J—-If ... the act was mani- 
festly tortious no indemnity could be implied 
(Avory, J.). — Kirby v. CHessum (1913), 30 
T. I. R153 on anpeal (1914), 79 J. P. 81, C. A. 

115. ---— -—----.J—DPitf., who had lent money to 
a certain co., being asked for a further advance, 
employed deft., a chartered accountant, to look into 
the affairs of the co. In a letter of instructions to 
deft. pltf, insertcd libellous statements concerning 
the former manager & an auditor of the co. Deft. 
handed the letter to his partner, who negligently 
left it at the co.’s office. The manager found it, 
read it, & communicated its contents to the two 
persons defamed, who sued pltf. for libel & re- 
covered damages against him, the jury in each 
case finding that the writer of the letter was 
actuated by malice. PHf. then sued deft. for 
breach of an implied duty to keep secret the letter 
of instructions. The jury having found that it 
was the duty of deft. to keep the letter secret, that 
he had neglected this duty, & that the actions of 
libel & the damages recovered therein were the 
natural consequence of his negligence :— Held: 
pltf. could recover nominal damages & no more for 
the breach of this duty, any further damages being 
in the nature of an indemnity for the consequences 
of his own wilful wrong.—WELD-BLUNDELL v. 
STEPHENS, [1919] 1 K. B. 520; 88 L. J. K. B. 
689; 120 L. T. 494; 35 TN. 1. R. 245; 63 Sol. Jo. 
301, C. A.; on appeal, [1920] A. C. 956, H. L. 
<nnotations :-—Mentd. Proopa v. Chaplin (1920), 37 T. L. R. 








112; Re Polemis & Furness, Withy, (1921) 3 K. B. 560 ; 
A. & B. Taxis v. Secretary of State for Air, [1922] 2 K. 8. 
328; Elliott. Steam Tug Co. v. Shipping Controller, [1922] 
1K. B. 127; The San Onofro, [1922] P. 243; Adclaide 
8.8. Co. v, Te, [1923] 1 K. B. 59; Harnett v. Bond, (1924) 
2K. B. 5173; Tournicr v. National Provincial & Union 
I K. B. 461; Hambrook vt. 


Bank of England, [1924] 1 
Stokes, [1925] 1 K. B. 141; Britannia Hygienic Laundry 
Co. v. Thornycroft (1926), 135 L. T. 83; S8.S. Singleton 
Abbey v. 3.8. Paludina, The Paludina, [1927] A. C. 16. 


negligence or tortious act of another 
provided the parties were not joint 
ortfeasors in such a sense as to prevent 
recovery. This right of indemnity 


ts independently of the statutes, 
eather oe not contractual relations 
exist between the partics, & whether 
or not the negligent person owed the 
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116. -—--- Right to reject Ulegal portion of 
consideration.]—Ptfs., publishers & proprietors of @ 
newspaper, published at the request & solicitation 
of deft., a statement obviously libellous, which 
deft. represented to be correct & true. An action 
being brought against them for such publication, 
deft. gave them an undertaking to bear them 
harmless as to all costs, charges, expenses, etc., to 
which they might be put by defending such action. 
In an action for not performing such undertaking, 
held, that it was void, as founded upon an illegal 
consideration; & that the action could not be 
maintained. 

_ The declaration having alleged, that the publica- 
tion took place at the request « solicitation of defts., 
& that an action was brought & {hen pending for such 
act, stated that, in consideration of the premises, 
deft. undertook to bear pltfs. harmless, etc. :— 
Held: in such case, pltfs. could not reject the one 
consideration, viz. the publication of the libellous 
matter, & rely upon the other, namely, that pltfs. 
should defend the action.--SHACKELL v. ROSIER 
(1836), 2 Bing. N. ©. 634; 2 Wodg. 17; 3 Scott, 
590; 51.3.0. P. 1938; 182 E.R. 245. 

Annotations :—Refd. Bradlaugh + Newdigate (1883), 11 
Q. B. D. 13; Breay v Royal British Nurses’ Assocn. 
(1897), 76 L. T. 7353; Burrows v. Rhodes, [1899] 1 Q. B. 
$16; Weld-Blundell v. Stephens, [1920]A.C.956. Mentd. 
Lound v. Grimwade (1888), 39 Ch. D. 605. 

117. Act apparently legal.|~--FLETCHER v. 
Harcor (1622), Hut. 55; 128 hk. R. 1097; sub 
nom. BATTERSEY’S CASE, Wrn. 48, 

Annotations :-—Consd. Betts ». Gibbs (1834), 2 Ad. & EL. 
57; Burrows v. Khodes, (1899) 1 Q 1. 816. Refd. 
Shackell v Rosier (1806), 2 Bing. N.C. 634. 














118. —-- -.|— ADAMSON v. JARVIS, No. 108, 
ante. 
119. — .j—Deft., attorney of O., autho- 


rised pltfs., as brokers, to distrain the goods on 
A.’s premises, for rent due to O.; whereupon the 
distress was made. Some of the goods being 
privileged from distress, & claimed by the owners, 
pltfs. required an indemmity, which deft. gave on 
the part of O., & afterwards said he would give a 
further guaranty. he owners of the privileged 
goods having sucd & recovered against pltfs. :— 
Held: deft. was hable to make good the loss they 
had sustained.--- TOPLIS v. Guan (1839), 5 Bing. 
N. C, 636; 2 Arn. 110; 7 Scott, 620; 9L. J.C. P. 
180; 1382 Is. R. 1215. 
Annotations —Consd. Lbbett v. De La Salle (1860), 6 H. & N. 
233. Apld. Dugdale vr. Loverng (875), LR. 10 C. RP 


196. Consd. Shefheld Corpn_ rv. Barclay, [1905] A. C, 
392; Cory v. Lambton & Hetton Collicrics (1916), 86 


L. J. K. B. 401. ; 

4120. ——— — —.]—Fltfs. were in possession of 
certain trucks, which were claimed by deft., & also 
by the proprietors of the K. P. Colliery. A. corre- 
spondence took place between pltfs. & deft., in 
which pltfs. asked for an indemnity if they should 
deliver up the trucks to deft. Deft. without giving 
any answer as to the indemnity, wrote requiring 
pltfs. to send the trucks back to him, which they 
thereupon did. The Kk. P. Colliery proprietors 
then brought an action against pltfs. for conversion 
of the trucks. & their claim proving well founded, 
pitfs. were obliged to pay a sum of money, in settle- 
ment of the action, which they sought to recover 
from deft. upon a contract of indemnity :—Held : 
there was, under the circumstances of the case, 
evidence of an implicd promise to indemnify.— 
DUGDALE v. LovERING (1875), L. BR. 10 ©. P. 196 ; 
440.J.C.P.197; 3821.7T.155 23 W. R. 391. 


other a special or particular duty not 


t be negligent.—MCFEE  ¥v. Joss, 
[1925] 2 D- L. BR. 1059; 560. L. R. 
578.— CAN. 
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86L. J. K. et 401. Reta. 134 Ch D201 & piece Land Co. 
vw L. & N.W 








. Ry. (18 ager, Hx p. 

Boaward (1891), 7 tT oot: s Kriger » tees tryvan 

my Oe na )s an Com Bank. of England v. 

Cut er, (190! $08) 3 K. B. 208; ace v. Webb & Kenward 
(1916), EB 1533. 

121. 5 aia a person at the request 


ot another does an act on his behalf which is 
nAeeeoe legal, but which occasions injury to a 
a te y, for which the person doing the act 
is liable, the latter is entitled to an indemnity from 
the person at whose noe uest the act was done, pro- 
vided that he acted without negligence, & that the 
injury to the third party was the natural & 
necessary consequence of that particular act being 
done.—Cory & Son, Lrp. v. Lampton & HETTON 
CoLuieriges, LTp. (1928) ae L. J. K. B. 401; 
115 L. T. 738; 10 B. W. C. C. 180; 13 Asp. 
M. L. C. 630, C. re 
122. }—Although no implied in- 
demnity arises from the simple fact that one of 
two tortfeasors has pa aid the whole of the damage 
for which both are liable, yet this principle does 
not affect cases where one man has employed 
another to do acts for the purpose of asserting a 
right either under an express indemnity or under 
such circumstances as to raise animplied indemnity, 
provided the acts are such as to be obviously 
unlawful (Bruck, J.).—THE ENGLISHMAN & THE 








AUSTRALIA, [1895] P. 212; 64 L. J. P. 74; 72 
L. T. 208; 7 Asp M. L. C. 605; 11 R. 757. 
Annotations :—Retd. The Frankland, (1901) P. 1861; The 


Koursk, [1924] P. 140. 


128. Belief in legality induced by 
fraudulent misrepresentation of joint tortfeasor.j|— 
Burrows v. RHODES, No. 112, ante. 

124. — —- — — Exercise of duty on request.}— 
The [deft.] was at liberty to employ a third person 
to fulfill the duty which the law cast on himself &, 
if they so agreed together, to take an indemnity 
to himself in case mischief came from that person 
not fulfilling the duty which the law cast upon 
deft. (LORD BLACKBURN).—HUGHNES v. PERCIVAL 


(1883), 8 App. Cas. 443; 52 L. J. Q. B. 7193; 49 
L. T. 189; 47 J. P. 772; 31 W. R. 725, H. 3 
affg. S. C. sub nom. PERCIVAL v. HuGcHEs (1882), 


9. Q. B. D. 441, C. A. 


Annotations :—Apld. Newcombe v. 
h. D. C.(i91a)" 29 T. - R. 299. Refd. Barham v. Ipswich 
Dock Comrs. ae ) 54 L. T. 23; Black v. Christohurch 
Finance Co., [1894] A. c. 48; Jolliffe v. ocanone 1894), 
10T.L. 553; Penny v. Wimbledon U. (1899), 68 
L. J. Q. B. 704; Newton v. Hu uy (1008), 50 Sol. Jo. 
617; Cox v, Coulson, {1916) 2K. Brooke v. Our 
ety 2K. B. 578. Mentd. Caton v. Consett L. 
aeant 55 J. Jo. 218: Hardaker v. roe ‘Distrlet Counclt, 


Yewen & Croydon 


{189 6] 1 Q. B. 335; Blake v. Woolf, 1808) 29 . B. 426 : 
ata v. National Sa erin Co. ” { 18 892; 
Cribb v. Hrnock, 1907) 2 Belby < ‘hitbeowa: 

(1917) 1 3; Sack v. Tones, (1925] 1 Ch. 235. 





re 





125. -J——I am of opinion that 
where & person invested with a statutory or 
common law duty of a ministerial character is 
called upon to exercise that duty on the request, 
direction, or demand of another, it does not seem 
to me to matter which word you use, & without 
any default on his own part acts in a manner 
which is apparently legal but is, in fact, illegal & 
a breach of the duty, & thereby incurs liability 
to third parties, there is implied by law a contract 
by the person making the request to keep indemni- 


PART II. SECT. 8, SUB-SECT. 9. 

h, Liability for pay A not necessarily 
the sume in amount for all.}—Since the 
fusion of Common Law & Equity the 
damages assessed against a number of 
joint tortfeasors need not always be 


wrong done & the | 


the same for all, but, if one of them is 
poenonen for only a part of tho total 

ability, though joint 
as to all at the time of 
ment of the action, arose at different 
dates, there may, under King’s Bench 


Tort. 


fled the person having the duty against any lia- 
bility which may result from such exercise of the 
supposed duty. It makes no difference that the 
person making the request is not aware of the 
invalidity in his title to make the request, or could 
not with reasonable diligence have discovered it 
(LorpD DAVEY.).—SHEFFIELD CORPN. v. BARCLAY, 
[1905] A. C. 302; 74 L. J. K. B. 747; 93 L. T. 
883; 60 J. P. 8856; 54 W.R. 49; 21 T. L. R. 642 ; 
49 Sol. Jo. 617; 8L. G. R. 992 ; 10 Com. Cas. 
287; 12 Mans. 248, H. L. 


Annotations :—Consd. Bank of England v. Cutler, [1908] 
2K. B. 208 ; Bamficld v. Hodle & phate Transport Co., 
(10i0) 2 2K.'B. 94; Groves v. b & Kenwood (1916), 

K. B. 153. Refd. Erliger v. Moel Tryvan Shi 

Co. - (1907) 13 Com. Cas. 1; Kirby v. Chessum (1913), 

30 L. R. 15; Gu aranty’ ata ne of New York ve. 

belay od {1918} 2 K. B. 6 G.N v. L. ea a beac 
tm & De eolions aig 3 K. B. 73. entd 

Mell (1906 Ch. 4 Ruben v. Great Pia Con: 

solidated, o 6s) A. ¢ "439: Re Auchmut pon 

L. 462 Moreen v. London Count y & 

Bank, (2914) 31 K. B. 356; Brandon »v. Wickolham (1919), 


126. Tort committed in exercise of contract. 
—A contractor was employed by a district counci 
to do certain work which involved an excavation 
by the side of aroad. A person having fallen into 
this excavation & sustained injuries from which 
he died, his widow & daughter sued the con- 
tractor & district council under Fatal Accidents 
Act, 1846 (c. 93), claiming damages. ‘The jury 
returned a verdict for pltfs. The district counc 
thereupon claimed that under the terms of the 
contract between them & the contractor, they were 
entitled to an indemnity from him :—Held: it 
was not against public policy that the district 
council should take an indemnity from the con- 
tractor & be allowed to enforce it against him, 
& therefore a declaration should be made that they 
were entitled to such indemnity, which should 
include the costs of the action.—NEWCOMBE v. 
YEWEN & CROYDON RurRraL Districr COUNCIL 
(1913), 29 T. L. R. 299. 

127 .|—Pltfs., who were wharfingers, 
agreed to warehouse some wheat for defts. Defts. 
engaged a lighterman to lighter from the ship’s 
side the wheat to pltfs.’ warehouse.  Pitfs., 
while the wheat was still in the lighters, at the 
request of defts., issued clean warrants, by means 
of which defts. sold the wheat as undamaged 
wheat to a purchaser. The wheat was damaged 
while in the lighters, & pltfs. having issued clean 
warrants, paid to the purchaser the amount of the 
damage done to the wheat :—Held: defts. had 
impliedly undertaken to indemnify pltfs. for any 
damage occasioned to pltfs. by the issue of the 
warrants.—Groves & Sons v. WEBB & KENWARD 
(1916), 85 L. J. K. B. 15383; 114 L. T. 1082; 382 
pee . KR. 424; 18 Asp. M. L. C. 386, 0. A. 


nuikation: —Re fd. OF . Lambton & Hetton Collieries 
Anito18). 86L. J. K. B. 


Right to indeniniey peneralld -]—See GUARANTEE, 
Vol. XXWI., pp. 222-280, Nos. 1747-1791. 





——— 





SUB-SECT. 9.—ASSESSMENT OF DAMAGES. 
See DamaceEs, Vol. XVII., pp. 162, 
Nos. 619-644. 
Joint damage by dogs—Belonging to different 
owners.]—Sce ANIMALS, Vol. II., p. 229, No. 197. 


163, 


Act, R. 8. M., 1902, o. 40, rr. 219 & 220, 
be @ verdict "against the one for that 
part & pinay the rest for the total 
arnouae damage committed.— 

STpw. ART 0, THSKEE (1910), 20 Man. 
L. BR. 167.-—-CAN. 


the commence- 


Part II.—Liapiuiry ror Torts. 


j SuB-sEcT. 10.—OTHER Caszs. 

28. No evidence against some defendants— 
Whether to be dismissed on close of plaintiff’s 
case.|—In an action of tort against several, if 
there be evidence against some only, & none 
against others, it is discretionary with the judge 
at nist prius, whether he will direct the acquittal 
of such defts., against whom there is no evidence, 
at the close of pltf.’s case, for the purpose of 
making them witnesses for the co-defts. But 
such an intermediate acquittal is not a matter 
which defts.’ counsel can claim of right.— Davis v. 
Livine (1816), Holt, N. P. 275, N. P. 

129. —~-- -|—Where in tort there are 
several doefts., if there be, at the close of the case 
for pltf., no evidence against some of defts., the 
judges have resolved that those defts. against 
whom there is no evidence shall be immediately 
acquitted, & that their acquittal shall not be 
delayed till the case of the other defts. is gone 
into.— CHILD v. CHAMBERLAIN (1834), 6 O. & P. 
213; 1 Mood. & R. 318; 172 KH. R. 1218, N. P. 


Annotations :-—Dbtd. White v. Hill (1844), 6 Q. B. 487. 
Refd. Wakoman v. Lindsey (1850), 19 L. J. Q. B. 166. 


130, -—— -]—Where several defendants to 
an action of trespass plead not guilty with other 
pleas & pltf. gives no evidence as against one of 
them, such deft. is not entitled as of right to claim 
his acquittal before the case for the defence is 
opened.—-WHITE v. Hint. (1844), 6 Q. B. 487; 2 
Dow. & J.. 537; 14]. 3.Q.B. 79; 9 Jur. 129; 115 


Ik. R. 182. 
sie aati s—-Expld. Neilan v. Hanny (1849), 2 Car. & Kir. 


131. ——.|—Where the action was m 
tort, & there was a joint plea by several defts. of 
not guilty by statute, & there was no evidence 
against one, & no evidence offered on behalf of 
the others:—TH/eld: the judge was justified in 
directing an acquittal of the one at the end of 
pltf.’3 case.--WAKEMAN v. LINDSEY (1850), 14 
Q. B. 625; 19L. J. Q. B. 166; 14.L. T. O.S, 378 ; 
16 Jur. 79; 117 E.R. 242. 

Annotation :—Mentd. Korby vr. Harding (1851), 6 Exch. 234. 

132. Evidence of joint tortfeasor—Admissible 
against another.]—One tortfeasor may be a witness 
against another (AbBorT, C.J.).—GREENWAY v. 
a a (1824), 1 C. & P. 190; 171 EK. KR. 1167, 

eee Sy 











Annotations :—Mentd. Lee vr. Bayes {1858), 18 C. B. 599; 
Hollins v. Fowler ETS), I. R. 7 H. L. 7573 Arnold v. 
Cheque Bank, Same »v. City Bank (1878), 1 C. P. D. 578; 
Delaney v. Wallis (1884), 15 Cox, C. C. 525. 


183. Defendant suffering judgment by 
default.]|— HADDRICK v. HESLOP, No. 80, ante. 

184, ——-.J]—In an action for a 
malicious prosecution, it is a question for the Jury, 
whether deft. believed or had reasonable & 
probable cause for believing that the charge on 
account of which he had prosecuted pltf. was true ; 
& when they have given their answer, it is a 
question for the judge whether deft. had reasonable 
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kk. Non-performance of joint duly— 
Joint duty not proved—Flaintiff can- 
not sucered.}—Semble: when the tort 
alleged is the non-performance of 4 
joint duty (e.g. to repair a bridge), if the 


or even lawful, 
spiracy, 


oint duty be not proved, pitf. must 


in tolo, & cannot recover against 475.—AU 





or to effect by unlawful means somc- 
thing which in itself may bo iadifferent 
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& probable cause for instituting the prosecution. 
Where one of two defts. in such action suffered 
Judgment by default :—Held: he was competent 
to be a witness for the pltf. (before the passing of 
Evidence Act, 1851 (c. 99)).—CHAPMAN v, HESLOP 
(1853), 2 C. L. R. 189; 2 W. R. 74; sub nom. 
HESLOP v. CHAPMAN, 23 LJ. Q. B. 49; 18 Jur. 
348, Ex. Ch. 


Annotations :-—Mentd. Gilding v. Eyre (1861), 10 C. B. N. 8. 
592; Johnson v. Emerson (1871) L. R. 6 Exch. 329; 
Shrosbery v. Osmaston (1877), 37 h. 'T. 792. 


185. Proof of tort against all defendants—Right 
of plaintiff to waive joint tort—Right to proceed 
against one defendant—In respect of different tort.] 
—In an action of trespass against several, pltf. 
having proved a joint prespass committed by all 
defts., cannot waive that, & give evidence of 
another trespass committed by only one deft.— 
TalT », HARRIS (1833), 6 C. & P. 73; 1 Mood. & R. 
282; 172 H.R. 1151. 

Aretation :—Refd. Hitchen v. Teale (1837), 2 Mood. & R. 


Costs of separate defence.|—Jn an action of tort 
against two defts. they pleaded jointly payment 
into ct. only. Pltf. replied, denying the sufficiency 
of the payment. One of defts. then obtained leave 
to amend his statement of defence, & added an 
alternative separate defence, denying any hability 
to pltf. At the trial a verdict was found against 
both defts. for an amount beyond the sums paid 
into ct., & judgment was entered for pltf. for that 
amount, with costs to be taxed :—Held: deft. 
who delivered the separate defence was alone 
liable for the costs occasioned to pltf. by & in con- 
sequence of the separate pleading, & the other 
deft. was not lable for those costs.—STUMM 1. 
Drxon (1889), 22 Q. B. D. 629; 581. J. Q. B.~ 
183; 60 1. T. 560; 53 J. P. 500; 387 W. RR. 457 ; 
5 T. L. R. 277, C. A. 


Annotations ‘—~Consd. Hobson v. Leng, [1914] 3 K. B. 1245. 
Refd. Kelly’s Directories +. Gavin & Lloyds, [1901] 2 Ch. 
763. 


186. Costs—Judgment tn both defendants—- 


SEcT. 9.—CONSPIRACY. 

137. Agreement by two or more persons—-To do 
unlawful act—Or lawful act by unlawful means.J]— 
A conspiracy consists not merely in the intention of 
two or more, but in the agreement of two or more 
{o do an unlawful act, or to do a lawful act by 
uplawful means (WIL1Es, J.)—Muncauy v. R. 
(1868), L. R. 3 IL. L, 306, H. L. 

:—Apld. Mo 3.8. Co. v. McGrogor, Gow 
mT INES “Ap D. par thes v. Leathem, [1901] A. C. 
495. Cond. R. v. Tibbits, [1902] 1K. 8B. 77. Apld. R. v. 
Brailsford, {1905} 2 K. B. 730; Davios v. Thomas, [1920] 
2 Ch, 189. Refd. R, v. Parnell (1881), 14 Cox, C. C. 608 ; 
Giblan v. National Amalgamated Labourers’ Union of 
Great Britain & Ireland, [1903] 2 K. B. 600; Valentine v. 
Hyde, (1919] 2 Ch. 129. Mentd. Lovinger v. R. (1870), 
L. R. 3 P. CU. 2823 R. v._ Lynch (1903), 51 W. R. 619; 
Montreal Street Ry. v. Normandin, [1917] A. O. 170; 
Q. v. Casement, [1917] 1 K. B. 98. 








137 iil. ; .}—GIBBINA v. 
METCALFE (1906), 15 Man. Ll. lt. 560 ; 
is a criminal econ- 1 W. L. R. 139; 23 0. L. T. 308.— 


& where harm results an Cc 
action Hes against thom by the person 
injured.—MaARtTrEL, v. VICTORIAN CoaL 
Miners’ Assocn. (1903), 29 V. L. QR. 





187 iv. ——-— -——--.]-—-VARNER ¥. 
Morton (N. 8.) (1919), 46 D. L. R. 
597.—-CAN. 

. Whether malice necessary.)— DAVIS 





one of defts. on whom alone the duty 187 ii. —- --,J—An action 

is imposed.—Woops v. WENTWORTH may be brought against a number of Sei J—In an action of con- 

CShee Er in ey te CORPN. deft. Jointly for an illegal conspiracy, = i sey to procure a breach of contract, 
’ * iy (aes e 


PART II. SEOT. 9. 
187i. Agreement by two or _ more 
persons—To do unlawful act—Or lawful 
act by unlawful means.}—A combina- 
tion of persons to do an illegal thing 


COPELAND-CHA 
2902; 70. W. 


though they joined tho conspiracy at 
different times, there 
stance only one cause of action, 
namely, the conspiracy to injure.-- 


Tr (0g) 11.0. be 
Ess SYSTEMS, LTD. F -L. R. 
R 72.—CAN. 


malice is an essential ingredient of the 


being in sub- Conse of action.—KTIMJI VABSONSI ¥. 
Narsar DHANJI (1914), I. L. R. 39 
Bom. 682.—IND. 


. v. Bual- 
OL LYp, 


n. Joinder of parties.}—GRIP, Sey 


v. DRAKE (1913), 24 O. W. R 
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Sect, 9.—Conspiracy.] 

138. -]|—Moaun 8.8. Co. vw. 
McGrecor, Gow & Co., No. 6, ante. 

139. ——- ——— ~-—.]—' Unlawful conspiracy ” 


was defined by WILLES, J. in Mulcahy v. £., 
No. 137, ante, in this way: ‘‘ Conspiracy con- 
sists not merely in the intention of two or more, 
but in the agreement of two or more to do an 
unlawful act, or to do a lawful act by unlawful 
means.’ ‘That is to say, to be a conspiracy ... 
it must have an unlawful object, that is, the act 
which it is intended to bring about must be in 
itself unlawful, or, if not in itself unlawful, then 
it must be brought about by unluwful means 
(WARRINGTON, L.J.).—Davires v. Tuomas, [1920] 
2 Ch. 189; 89 L. J. Ch. 888; 123 L. T. 456; 84 
J.P. 201; 36 T. L. R. 571; 64 Sol. Jo. 629, 0. A. 


Annotations :—Refd. Hodges v. Webb, [1920] 2 Ch. 70; Said 
v. Butt, [1920] 3 K. B. 497. 


140. -)—For a great many years 
it has been the law of England that conspiracy 
consists in the agreement of two or more to do 
an unlawful act or to do a lawful act by unlawful 
means (LORD ALVERSTONE, C.J.). —R. v. BRAILS- 
FORD, [1905] 2 K. B. 730; 75 L. J. K. B. 64; 
93 L. T. 401; 69 J. P. 370; 54 W. RR. 283; 21 
a ne R. 727; 49 Sol. Jo. 7013; 21 Cox, C. C. 16, 
Annotations :—Apld. I. v. Porter, [1910] 1 K. B. 369. Mentd. 

a v. Berg Britt, Carre & Lummices (1927), 20 Cr. App. Rep. 


141. . .— ——_ ——— Whether motive or intention 
material.|--A lawful act done by one docs not 
become unlawful if done with an intent to injure 
another, whereas an otherwise lawful act done by 
two or more in combination does become unlawful 
if done by the two or more in combination with 
intent to injure another (ATKIN, L.J.).-—-WARE & 
DE FREVILLE, Lrp. v. Moron TRapEe ASSOCN., 
[1921] 3K. B. 40; 9OL. J. K. B. 949; 125 L. T. 
265; 37 T. L. R. 2133 sub nom. Wake & Dr 
FREVILLE, Lrp. v. Motor Trape Assocen., 65 
Sol. Jo. 239, C. A. 

Annotations :— Reid. Sorrell v. Smith, [1925] A. C. 700; 
R. v. Denyer, (1926] 2 K. B. 258; Auto-Mart (London) 
v. Chilton (1927), 43 T. L. It. 463; Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. Mentd. Hardic & Lano v. 
Chiltern, Saine v. Same, [1928] 1 K. B. 663. 

142, —-— - Employing illegal means— 
Whether justification possible.; READ v. FRIENDLY 
SOCLETY OF OPERATIVE STONEMASONS OF ENGLAND, 
IrELAND & Wass, No. 176, post. 

143. ——— Proof of intention to damage— Without 
just cause or excuse.}|—In a proceeding [for con- 
spiracy] it is necessary for pltf. to prove a design, 
common to the deft. & to others, to damage pitf,, 
without just cause or excuse (LORD LoriBuRN, C.). 
--SWEENEY v. Coote, [1907] A. C. 221; 76 
.J.P.0C.49; 961. T. 748; 23'T. LR. 4483 51 
Sol. Jo. 444, H. L. 

.tnnotations :—Mentd. Pratt v. British Medical Assocn., 
{1919} 1 K. B. 244; Valentine v. Hyde, [1919] 2 Ch. 129; 
es & De Freville v. Motor Trade Assocu., {1921] 3 
Relevancy of intention of alleged tortfeasor.]— 

See Part I., Sect. 3, ante. 

144. Necessity for damage.]—(1) Conspiracy is 
not actionable, unless on account of special damage. 

















TORT. 


(2) In conspiracy, one deft. alone cannot be 
found guilty. Conira in case in the nature of 
conspiracy.—SAVILE v. Roserts (1698), 1 Ld. 
Raym. 374; 12 Mod. Rep. 208 ; 5 Mod. Rep. 394 ; 
3 Salk. 16; Carth. 416; Holt, K. B. 160; 91 
E. R. 1147; sub nom. Roperrs v. SAVILL, 5 
Mod. Rep. 405. 

Annotations :—As to (1) Refd. Jones v. Gwynn ie); 10 
Mod. Rop. 214; Cottorell v. Jones (1851), 11 0. B. 713. 
As to (2) Refd. Subley v. Mott (1747), 1 Wils. 210 ; Walters 
». Groen, [1899] 2 Ch. 696. Generally, Retd, Mogul 8.3. 
Co. v. McGregor, Gow (1888), 21 Q. B. D. 544. Mentd. 
Auon. (1703), 6 Mod. Rep. 25; Smith v. Hickson (1734), 
¢ Karn. K. B. 465; Reynolds v. Kennedy (1748), 1 Wils. 
232; Golding v. Crowle (1751), Say. 1; Ch 
Pickersgill (1762), 2 Wils. 145; Sutton v. Johnstonc 

1786), 1 Term Hep. 493; Purton v. Honnor (1798), 1 

os. & P. 205; Purcell v. Macnamara (1808), 9 East, 361 ; 

Sinclair v. Eldred (1811), 4 faunt. 7; Byne v. Moore 

(1813), 5 Taunt. 187; The Ville de Varsovie (1817), 2 

Dods.174; Revis v. Smith (1856), 20 J. P. 453: Castriquo 

v. Behrens (1861), 3 BE. & E. 709; Dawkins v. Paulet 

(1869), 18 W. It. 336; Wren v. Weild (1869), L. R. 4 Q. B. 

730; Quartz Hill Gold Mining Co. v. Kyre (1883), 11 

Q. B.D. 674; Allen v. Flood, [1898] A. C. 1; Wiffon v. 

Bailey & Romford U. C., [1915] 1 K. B. 600. 

145. ——-.|—Mocut S8.S. Co. v. McGrecon, 
Gow & Co., No. 6, ante. 

146. -——-.|— QUINN v. LeatueEeM, No. 30, ante. 

147. —-—-.]—In order to establish civil liability 
for a conspiracy, ‘‘ agreement or combination ”’ 
per se is not enough. It must be followed by 
damage (LORD ATKINSON).—VACHER & SONS, 
Lyrp. vu. LONDON Society oF CompositTors, [1913] 
A. |. 107; 82 LJ5. K. B. 232; 107 L. T. 722, 
H.L.; affy., [1912] 3 Kk. B. 547, C. A. 

Annotations :-—Mentd. Gaskell v. Lancashire & Cheshire 
Miners’ Federation (1912), 28 T. L. R. 518; National 
Telephone Co. v. Postmaster-Gencral, [1913] A. C. 546, 
Re Boaler, [1915] 1 ik. B. 213 City of Loudon Corpn. v, 
Associated Newspapers, [1915] A. C. 674; Sage v. Kicholz, 
11919) 2 K. B. 171; Valentine v. Hyde, [1919] 2 Ch. 129; 
Bowling v. Camp (1923), 128 L. ‘Tl. 342; Henshall »v. 
Porter, [1923] 2 K. B. 1938; The IRuapebu (1926), 136 
ea m 4 on ore & Lane v. Chiltern, Same v. Sume, [1928] 

e . de . 


148. ——--..|—Pltfs. were eight members of a 
trade union called the National Union of Rail- 
Wwaymen. One was the president of the union, 
another was the general secretary, three were 
assistant secretaries, & three were members of the 
executive committee. The general secretary & 
the assistant secretaries received salaries from 
the union, & the other four received no salary, 
but were paid a fixed sum per day for expenses 
when engaged on the work of the union. Defts. 
were six members of a trade union called tho 
Associated Society of Locomotive Engineers & 
Viremen. In June, 1915, at a meeting at which 
representatives of the railway cos. & pltis. & defts. 
as representatives of their respective unions were 
present, a request was made for a war bonus of 
5s. a week to railwaymen, but this request was not 
granted. At a meeting in Oct. 1915, a war bonus 
of 5s. a week was granted to the men. In Oct. 
1915, defts. made speeches at mectings of railway- 
men in various places reflecting on the conduct 
of pitfs. at the meeting in June, & stating that but, 
for their conduct at that meeting the men would 
have got the bonusthen. Pltfs. brought an action 
in respect of those statements. ‘The statement of 
claim alleged that defts. conspired together to 
injure pltfs. by publishing defamatory matter, & 


4 O. W. N. 1000; 10 D. L. R. 803.— 
CAN. 


o. What proof necessary.}—RICHARDS 
», COLLEGE OF DENTAL SURGEONS, 
BRITISH COLUMBIA, VERRINDER, SMITH, 
MCLAREN, SPENCER & MINOWUE (1912), 
17 B.C. R. 114.—-CAN. 

, What proof necessary.}—In aon 
action for SoUHDDUEY: it is necessary 
for pltf. to prove a design common to 
deft. & to othcrs to damage pltf. 


without just cause or excusn; such a 
conclusion may be cstablished by 
inference from proven facts, but the 
facts must be such that any other 
inference cannot fairly be drawn from 
them.— HUMPHREY v. WILAON (B. C.), 
[1917] 3 W. W. R. 529.—CAN. 


» ——.}-PATTERSON v. CANADIAN 


1.4 
* PaciFic Ry. Co., [1918] 1 W. W. ht. 


40; 38 D. L. R. 183; 12 Alta. L. R. 
475.—CAN. 


r. -——.]—A letter written by one 
conspirator to another, upon the sub- 
ject of the conspiracy, may be read 
in evidence against a third person 
who had not joined in tho conspiracy 
until after the letter was written. 
BLACKWOOD’s LESSER v. GREGG (1831), 
Hayes, 277.—IR. 

t. Conspiracy to induce marriage.J— 


Action by oa marricd woman against 
the father, mother, & brother of hor 


Parr 1].—Liapinirry vor Torts. 


that in pursuance thoreof they spoke & publishe 
of pltfs. & each of them in compact of heat offices 
as Officials of the union certain defamatory state- 
ments, & they claimed damages against defts. No 
special damage was alleged or proved. ‘The jury 
found that four of defts. had conspired to slander 
pltfs.; that all defts. slandered pltfs.; & they 
assessed the damages for the separate slanders 
published by each of defts., but did not assess any 
damages on the conspiracy claim. Judgment was 
entered for pltfs. for the respective amounts 
awarded to them by the jury, & for a declaration 
that the four defts. had conspired to injure 
pitfs. by publishing oral defamatory statements 
of them :—Jleld: as damage was the gist of the 
cause of action for conspiracy, the declaration 
was wrongfully made.—THoMmAsS v. Moore, [1915] 
5 7 B. 655; 87 L. J. K. B. 577; 118 L. T. 298, 
Annotations :—Reld. Simmonds v. Newport Abervarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616. Mentd. Pratt v. 
British Medical Assoen., [1919) 1 K. B. 2443; Myroft v. 


Sleight (1921), 90 L. J. K. B. 883; Payne ». British ‘Time 
jiecorder Co., {1921]2 K.B.1; The W. H. Randall, (1923) 


149. Damage must be natural & proximate 
cause.}]—Declaration stated that pltf. was possessed 
of certain messuages & premises; that deft. & 
one S. unlawfully & maliciously conspired to 
procure possession of a portion of the premises, & 
to set up & keep private stills thereon; that, in 
pursuance of such conspiracy, they, by falscly 
pretending & representing to pltf. that S. wanted 
such portion of the premises for the carrying on 
therein of a lawful trade, induced pltf. to deimise 
them to him; that, in further pursuance of such 
conspiracy, deft. & S. entered & took possession 
of the premises & set up concealed stills therein, 
& falsely & mahciously pretended &  repre- 
sented, & by divers false & fraudulent means & 
devices made it appear to be believed that it was 
pltf. who held so set up such stills & was the 
proprictor thereof; that deft. & S. worked the 
stills, & falsely & maliciously pretended & repre- 
sented, & by divers false & fraudulent means & 
devices made it appear & be believed that it was 
pitf. who so used the stills; & that, by means & 
in consequence thereof, an excise officer entered, 
& finding pltf. upon the premises, took him before 
a& magistrate, who convicted him of keepmg 
illicit stulls :—Held: the declaration disclosed no 
cause of action, the damage to pltf. not appearing 
to have been the natural &« proximate consequence 
af deft.’s act.—BaRBEeR v. Lesirer (1859), 7 
©. BLN. S.175; 29 1L. J. 0. P. 161; 6 Jur. N.S. 
654; 141 Ih. I. 782. 

Annotations :—Reld. Castrique v. Behrens (1861), 3 BE. & K. 
709; Basébé v. Matthows (1867), L. R. 2 C. bP. 684; Hydo 
t. Bulmer (1868), 18 L. 9. 293; Quinn v. Loathem, (1901] 
A.C. 495; Bynoe v. Bank of England (1902), 86 L. T.140 ; 
Giblan v. National Amalgamated Labourers’ Union of 
Great Britain & Iroland, (1903] 2 K. B. 600. 

150. Whether act must be actionable if done by 
individual.}—-Mouur S.S. Co. v. McGrEGoR, Gow 
& Co., No. 6, ante. 

151. J—Pltf., a broker on the Stock 
Exchange, under the belief that the major part of 
the shares in the co. promoted by defts. had been 
bond fide offered to the public for subscription, as 





husband for damages for false repre- 
sentations mado to her before marriage 
as to the character & financial standing 
of her husband, & for entering into a 
fraudulent conspiracy to induce pitf. 
to enter into the marriage contract :— 
Meld; the action being without 
precedent & contrary to public policy 
was not maintainable.—BRENNEN 1. 
BRENNEN (1890), 19 O. R, 327.—CAN. 


a. Alere knowledge &> acquiescence 


Farm & Lanpb 


insufficient.|—To | establish 
ries a deft. for conspiracy thero 
must be shown more than 
knowledge of ie en in the 

complained of. 
eae ae intentioual participation in 
the act with a view to the furtherance 

Y ign. 
of a common dca ra Baer (Sacks 
{1923} 1 W. W. R. 1179.—CAN. 


b. Necessity for 


—SASKATCHEWAN 
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stated in the prospectus issued by defendants, was 
induced to enter into contracts, anterior to allot- 
ment, to sell a number of shares in the co. The 
shares, however, were afterwards so allotted 
that they remained under the control of defts. 
Pitf. was afterwards compelled to deliver the 
shares, & in order to do so had to buy them at 
a much higher price than he had paid for them, 
owing to defts. having cornered the market. To 
make good this loss be brought an action against 
defts., allegmg that such loss was the result 
of conspiracy & fraudulent misrepresentation on 
their part. Objection raised, that the statement 
of claim disclosed no cause of action :—Held: 
pitf. had no legal right to recover his loss 
from defts.; there was no remedy on the civil side 
in the case of conspiracy to do an action which 
would not have been actionable if committed by 
an individual ; no specific fraud had been shown 
whereby any legal right of pltf. had been infringed, 
& pltfs. losses were indirect & too remote, & 
no cause of action was disclosed.—SALAMAN v. 
WARNER (1891), 64 L. T. 598; 7'T. L. R. 481, 
D. C.3 on appeal, [1891] 1 Q. Bb. 734, GC. A. 
Annotations -—-Refd. Androws v. Mockford, [1896] 1 Q. B. 
472. Mentd. Jones v. Insole (1891), 64 L. T. 703; Re 
Binstead, dc p. Dale, [1893] 1 Q. B. 199; Ite Gardner, 
Long v. Gardner (189 t), 71. 1. 4123; Re Reeves, [1902] 
1 Ch. 29; Bozson v. AHrincham U. C, (1903), 72 L. J. K. Be 


271; Isaacs v. Salbstein, [1916] 2 1k. B. 139; Cogstad v. 
Nevysum, [1921] 2 A. C. 528. 








152. .|-—TEMPERYTON v. Russie, No. 170, 
post. 
153. .|--A. combination between two or 


more persons to induce others not to employ a 
particular person nor to pernut him to be employed, 
even if the acts are maliciously done, with an 
intention to injure such person, 1s not actionable 
if no civil injury results to him in consequence, for 
a conspiracy to do certain acts gives a right of 
action only where the acts agreed to be done, & 
in fact done, would, had they been done without 
preconcert, have involved a civil injury to the 
person against whom they were directed.— 
(lurrn.cy v. Srmons, [1898] 1 Q. B. 181; 67 
iL. J. Q. B. 213; 14 T. L. BR. 100. 

i = % m, [1901] A. C. 495 ; 
Se tien Medical isso ait) ()) 1K. B. 244: 

Valentine v. Hyde, [1919] 2 Ch. 120; Sorrell v. Smith, 

[1925] A.C, 700. 

154. -- .}-—-QuInN v. LeariEeM, No. 30, ante. 

155. ——-.|- SourH Wars Miners’ I*epera- 
TION 0. GLAMORGAN COAL Co., No. 180, post. 

156. .j~-(1) Passing, therefore, to the case 
of concerted action, the first & obvious observation 
is that if a combination of persons do what if done 
by one would be a tort, an averment of conspiracy 
so far as founding a civil action is mere surplusage. 
But when there 1s nothing done which per se would 
be a tort, then one is at once faced by the con- 
sideration that a particular thing done, not in itself 
a tort, may, if done by an individual, be support- 
able though unpleasant, but may, if done by many 
in concert, become seg eas & create a real 
inj Lorp DUNEDIN). 
are act that is legal in itself will not be made 
illegal because the motive of the act may be bad 
(LORD DUNEDIN).—SORRELL v. SmirH, [1925] 








mere conspiracy to injure a nan, with- 
out an air act resuliing in the 
injury, does not furnish any cause of 
action. —RMPLELON v, LAURIE (1900), 
I, L. R. 25 Bom. 230.—-IND . 

c. Definitwn of conspiracy }-~Term 
cons reey is divisible into threc heads: 
(1) Whero the end to bo attained 
ig in itself a crime; (2) where the 
object is lawful, but the means to be 
resorted to are unlawful ; (3) where 


a claim 
his mere 


There must bo 


overt act.J—A 


Tort. 


Sect. 9.—Conspiracy. Sect. 10: Sub-sects.1 & 2.) 
A. a 04 L. J. Oh. 347; 183 L. T. 870; 41 


nnotation 
Ae te s fe. to (1) Refd. Hardie & Lane v, Chilton, 
157. Combination in pursuit of lawful interests— 
By lawful means.|—Owners of ships, in order to 
secure & carrying trade exclusively for themselves 
& at pee rofitable rates, formed an assocn. & agreed 
that the number of ships to be sent by members of 
the assocn. to the loading port, the division of 
cargoes & the freights to be demanded, should 
be the subject of regulation; that a rebate of 
5 per cent. on the freights should be allowed to all 
shippers who shipped only with members; & that 
ents of members should be prohibited’ on pain 
of dismissalfrom acting in the interest of competing 
shipowners ; any member to be at liberty to with- 
draw on giving certain notices. Pltfs., who were 
shipowners excluded from the assocn., sent ships to 
the loading port to endeavour to obtain cargoes. 
The associated owners thereupon sent more ships 
to the port, underbid pltfs., & reduced freights so 
low that pltfs. were obliged to carry at unremunera- 
tiverates. They also threatened to dismiss certain 
agents if they loaded pitfs.’ ships, & circulated a 
notice that the rebate of 5 per cent. would not 
be allowed to any person who shipped cargoes on 
pltfs.’ vessels. Pltfs., having brought an action 
for damages against the associated owners alleging 
a conspiracy to injure pltfs.:—Held: since the 
acts of defts. were done with the lawful object of 
protecting & extending their trade & increasing 
their profits, & since they had not employed any 
unlawful means, pltis. had no cause of action.— 
Moaut S8.S. Co. v. McGreacor, Gow & Co., [1892] 
A. ©. 25; 61 iL. J. Q. B. 295; 66 L. T. 1; 56 
J. P. 101; 40 W. R. 337; 8 "T, LR. 182; 7 
ton. ‘ a te 0. 120, H. L.; affg. (1889), 23 Q. B. D. 


Annotations : »—Apld. v. Whitechurch (1890), 24 Q. B. 
420; Jenkinson v. wet B15; 8T.L.R. 540; Tompeston 
a Russe] 1, {1893} 1 j Proilope x. y, London Buil 

rades F pecon ido5), Allen v. Flood, 
eas A. : — ye v. Grundy (1900) 82 i a 

69. Distd. Kilimen Carrington (1901), 84 L. T 

1901) A. ©. 495 ; Norék Western 

Salt Co. v. Electrol li wr (1912), we ie T. 

2 ene v. Hyde, inh 2 Ch. ibaa De Freville 

r Trade Assocn., OES at Apis. Reynolds 

. e Sipping 1 Federation, ih 


Pritt British ¢ 0 cal "Co: Tiguiat At Air, {1925} Ch. 383 ; 
Sorrell v. Smith, {p25} A. C. 70 Refd. Connor v. Kent, 
eh Lawaon , Curran tv. qreloey ere (1891) 2 Q. B. 6 

Wright v. Hennesse 
Wilkins, {1896] 1 N 
Musicians Union (1896), id Bal. Jo. 716; Ajello v. 
{1898} 1 Ch. 274; Huttley v. SommnOns: 1898] 1 -B.181; 
Giblan v. National Amal ae ae ourera’ Union of 
Great Britain & Ireland, (190 hate South Wales 
Miners’ Federation v. Glamo Co, (1905) A. C. 239; 
Dena py & Cadeby Main Colliertes v. Yorkshire Minors G 
», {19081 A. C. 884; Conway v. Wade oe 2 

Hymaus v. aunt King, ae ae 2k. B 

Edison Bel niselidated 


National ePhono ograph Co. 

Phonograph Co., (1908] 1 Ch. "335; ee Uliog Mnainory: 

Co. of 3830; A.-G. of 
v. Sietatae 8.8. Co., 1913} 


Canada 'v. Brunet 119081 A 

Commonwealth of Austra 

A. C. 781; 59 Neeoan: Secular Soc. v. Bo owman, 1915) 
2 Ch. 447; arkin v, Loug, {1016} A. ©. 614; c 
Heathcote, CUR 1K. B alae he ‘ve Menday 
Motor Com pen 8 Co. o (191 8} 8 K. B. 241; Thomas v. 
Moore {19 aay B. 555; Pratt 1 British Medical 
tie 2 ee B. 244; Davies v. ‘Thomas, free) 
wlings v. General Trading Co., [1921] 


the object is te sa an enthat f to a third 


onsd. Quinn v. Leathem, 


orsley, 


party, or a class, th the wron ne 
was inflicted by a Ane e needa) it i 
would be a wron chit nota c 


R. v. PARNELL 
508.—~IR. 


d. Se covenants eA Pe cone 
action rahtiy ST aituier alist abcd an 


1881), 14 Cox, C. “C. 


action is brought against a number of 
defts. Pind for an illegal conspiracy, ERFE v. 
the fact that separate defts. joined the 
conspiracy at different times is no 
proend for objection that the action ineumbe 
agi Sons tituted in 


ee causes of action 
Gace defte., therc being 
in ie cutetenne only one cause of action, 


EK. B. 685; Brimelow wv. Casson [1924] 1 Ch. 302, 
entd. Re Apollinaris Oo.’a Trade Mks. ‘ ‘ Apollinaris,” 
“ Friedrichshal "& “ w caongadl Janos” (1890), 638 L. 1. 
1862; Maxim-Nordenfelt & Ammunitions Co. v. 
1pe dentelt (No. 1) (1802),8 B. 298; Re Wallace, Champion 


v. Wallace, [1920] 2 
Trade interests.|—See TRADE & TRADE 





UNIONS. 

158. Whether Judgment may be given against 
one defendant i See v. Ornorts (1657), 
gi rei 180; 838 E. R. 9 

159. ——.]—Action Teer three, that they 
per conspirationem inter eos habitam, maliciously 
procured pltf. to be held to bail ; it lies though only 
one be found guilty. —SKINNER v. GUNTON (1669), 
1 Saund. 228; 2 Keb. 473; 1 Vent.18; T. Raym. 
176; 85H. R. 249. 

Annotations: -—Refd. Savill v. Roberts (1698), Aa Mod. ; Rep. 

208 ; Robins v. Robins (1699), 1 Salk. Par 
Langley (1713), Gilb. 163 ; gubley: v. Mott ‘Adan 1 ‘Wile, 

; Pautaune v. Marshall (1754), Say. 162; Atkinson 
v. ie (1B4e). re? b. 79; Castrique v. Bobrons (1801) 
. 10 ohnson v. Emerson (1871), L. R. é 


Exch. 329; Mogul 8.8. Co. v. McGregor, Gow (1889),, 23 
Q. B. D, 698 ; Walters v. Green, ipe 2 Ch. 696; Quinn 
v. Leathem (1901), 70LJ.P.C 

160. ———- .]—SAVILE v. ORLA, No. 144, ante. 
161. ———.|--SupLny v. Mort, No. 79, ante. 


162. Joint & several Hability in damages.|—— 
The offence charged in this declaration if proved is 
a criminal matter, is an offence at common law ; 
& if you are satisfied that it took place between 
certain individuals, or between those individuals 
& others who are so charged in this declaration, 
such of them, or all of them, or any of them, who 
you think have conspired to do the acts complained 
of ... are liable in damages for the consequences 
which have followed (MELLOR, J.).—-GILL vt. 
WILLIAMSON (1869), 20 L. T. 712. N. P. 

163. Joinder of parties—-Co-plaintifs.] Persons 
whom it is sought to compel by illegal means to 
act not in accordance with the views they would 
themselves adopt, but in accordance with the 
views of others, may join as co-pltfs. in an action 
against those secking to coerce them.—-WALTERS 
v. GREEN, [1890] 2 Ch. 696; 68 L. J. Ch. 730; 81 
L. PT. 151; 63 J. P. 742 ; 48 W. It. 23; 165T. L. R. 632. 

164. Joinder of causes of action—Action for 
conspiracy to slander—Action for slander.] — 
THomas v. Moore, No. 148, ante. 


Srcr. 10,—PROCURING TORTIOUS ACT. 
SuB-sicT. 1.—IN GENERAL. 

165. Grounds of Hablility for procuring—Tortious 
act procured knowingly & for own ends.}|—-ALLEN 
v. FLoop, No. 35, ante. 

166. ——— Act of person procuring lawful—Act 
detrimental to third party—Use of illegal means.}-— 
ALLEN v. Fioop, No. 35, ante. 

Interference with contractual relations.|——-Sec 
Sub-sect. 2, post. 

Conspiracy.]—See Sect. 9, ante. 

Trade disputes.|— Sce TRADE & TRADE UNIONS. 


Sun-sEcr. 2.—-INTERFERENCE WITH CON- 
TRACTUAL RELATIONS. 
167. Procuring breach of contract—-Necessity 
for proof of binding & existing contract.}-—Ditf. 


aaniely the conspiracy to ue 
O’KERF Watsy, [1903] 21. R. 
681. —-IR. 


e. Conspiracy to make incumbent resign 
.J}— KeaRney v. LLOYD 
(1889), 26 L, R. Ie. 268.—IR. 
f. Right to injunction. }--DE FREYN» 
RD) v. FrTzurBBoNn (No. 1), [1904] 
CR 460; 881. L.'T, 140.-—IK. 








law, a8 


I].—Lraniztiry ror Torts. 


desired to be present at the first: performance 
aplay atatheatre. He knew that, in eee 
of his pevins made certain serious & unfounded 
charges aga nst some members of the theatre 
staff, an application for a ticket in his own name 
would be refused. He therefore obtained a ticket 
through the agency of a friend who bought the 
ticket at the theatre, without disclosing that it 
was for plitf. By order of deft., the managing 
director of the theatre, pltf. was refused admission 
to the theatre on the night in question. Pltf. 
claimed damages from deft. for maliciously pro- 
curing the proprietors of the theatre to break a 
contract for the admission of pltf. to the theatre, 
alleged to have been made by them with pitf. by 
the sale of the ticket :—Held: the non-disclosure 
of the fact that the ticket was bought for pltf. 
prevented the sale of the ticket from constituting 
a contract as alleged, the identity of pltf. being in 
the circumstances a material element in the forma- 
tion of the contract; & the action therefore failed. 

Before the pltf. can succeed he must establish 
that there was a binding & subsisting contract 
between the Palace Theatre & himself (MCUARDIE, 
J.).—SaiD v. Butt, [1920] 3 K. B. 497; 90 L. J. 
K. B. 239; 124 1L.7.413; 367. L. R. 762. 


Annotations :-—Oonad. Dyster v. Randall, (1926] Ch. 032. 
Refd. Scammell v. Attlee (1928), 45 IT. L. R. 75. 








168. Whether actionable.]|—-Tay Lon v. CAM- 
BRIDGE GAZETTE Co., Jurp. & KILNER, No, 191, 
post, 

169. ——- Effect of malice.}—Jst & 2nd 


counts of declaration, by lessee of a theatre: for 
maliciously procuring W., who had agreed with 
pltf. to perform & sing at his theatre & no where 
else for a certain term, to break her contract & 
not to perform or sing at pltf.’s theatre, & to con- 
tinue away during the term which W. was engaged. 
3rd. count, averring that W. had engaged with 
pltf. to be, & had become & was, pltf.’s dramatic 
artiste for a certain term, & complaining that pltf. 
maliciously procured her to depart out of her 
employment durmg the term. On demurrer :— 
Held: the counts were all good, & an action lay 
for maliciously procuring a breach of contract to 
give exclusive personal services for a time certain, 
equally whether the employment has commenced 
or is only in fieri, provided the procurement be 
during the subsistence of the contract, & pro- 
duced damage: & to sustain such an action, 1l was 
not necessary that the employer & employed should 
stand in the strict relation of master & servant. 
Semble: the action would lie for the malicious 
procurement of the breach of any contract, 
though not for personal serviccs, if by the pro- 
curement damage was intended to result & did 
result to pltf.— LUMLEY v7. GYE (1853), 2 EK. & B. 
216; 22 r. J. Q. B. 463; 17 Jur. 827; 1 W. RB. 
432; 118 E. R. 749. 
Annotatwns :-—--Distd. Cattle vu. Stockton Waterworks Co. 
Gree L. R. 10 4. B. 453. Folld. Bowen v. Hall (1831), 
6 Q. B. D. 333. Distd. Mogul) $.8. Co. 7. McGregor, Gow 
(1889), 23 Q. B. D. 598. Apld. De Francesco v, Barnum 
(1890); 63 L. IT. 614. Oonsd. & Expld. Allen v. Flood, 
11898) A. 0.1, Apprvd. Quinn v. Leathem, Cae A.C, 
495. I have no hesitation in saying that I think the 
decision was right, not on the ground of malicious intention 
but on the ground that a violation of legal right com- 


mitted knowingly is a cause of action, that it is a 
violation of legal right to interfere with contractual 





PART II, SECT. 10, SUB-SECT. 2. 


168 1. Procuring breach of contract— 
Whether actionable.}—A retail milk 
dealer held entitled to a perpetual 
injunction restraining a co-operative 
assocn. of milk producers from inter- 
fering with contracts which pltf. had 
entered into for the supply of milk, 
although at the time the action was 

such interference was merely 


with 
PUOERS ASSOON., 


th ston, with the object of forcing 

itt. to contract with the assocn. & 
t was acting under the bolief that the 
step it was secking to compel pltf 1 
take would be benefictal to all mil 

& milk pro 

oes A -STREVES Des 


ducers contracting 


+ a -OP 
Ywin Cirry Co-or fiege} 2 De RY — 


130; [1926] 1 W 
B. C. R. 286.—CAN 


987 


relations recognised by law if there be no sufficient 
justification for the interference (LORD MACNAGHTEN). 


usd. National Phonograph Co. v. Kdison Bell Con- 
solidated Phonograph Co, {ho08 1 Ch. 835 . Larkin 
v. Long, (1915) A. C. 814, Medical 


Consd, Pratt v. Brit 

Assocn., (1919] 1 K. B. 244. Distd. Said v. Butt, [1920] 
3 K. B. 497. Aid. Jasperson v. Dominion Tobacco Co., 
{1923} A. OG. 709. Consd. Black v. Admiralty Comrs. 
(1924), 93 L. J. K. B. 341. Refd. Rogers v. Rajendro 
putt 860), 13 Moo. P. C. C, 208: Lynch ¢v, Knight (1861), 
6 L. T. 291; Evans v. Walton (1867), 36 L. J. ©. P. 307 3 
Homperton v. Russell, [1893] 1 Q. B. 715; Exchange 
Telegraph Co. v. Gregory (1895), 72 L. T. 120; Charnock 
v. Court (1899 , 69 L. J. Ch. 550; Lyons v. Wilkins, {1999] 
1 Ch. 255 , Read v. Vriendly Soc. of Operative Stone- 
masons of Kngland, Ircland & Wales, [1902] 2 K. B. 782; 
Glamorgan Coal Co. v. South Wales Miners Federation, 
(1903) 2 Kk. B. 545; South Wales Miners Federation v. 
HTH eer Coal Co., [1905] A. C. 239; Conway v. Wade, 
{1909} A. ©. 506; Stott v. Gamble, [1916] 2 K. B. 604; 
Long v. Smithson (1918), 88 L. J. K. B. 223; Valentine v. 
Hyde, [1919) 2 Ch. 129; Davies v. Thomas, [1920) 2 Ch. 
189; Weld-Blundcll v. Stephens, (1920] A. C. 066; 
Wolstenholme v. Ariss, (1920] 2 Ch. 403; Ware & De 
Freville v. Motor Trade Assocn., }1921) 3 K. B. 40; White 
v. Riley, 11921] 1 Ch. 15 Sorrell v. Simth, [1925] A. C. 700 3 
G. W. K. v. Dudop Rubber Co. (1926), 42 T. L. R. 3763 
Rely-A-Bell Lurglar & Kire Alarm Co. v. Eisler, asp 
Ch. 609; Scammell v. Attlee (1928), 45 T. L. R. 76. 
Mentd. Miller v. David (1874), 22 W. It, 332; Alderson v. 


Maddison (1881), 7 Q. B. D. 174; McColl v. Canadian 
Pacific Liy., (1923] A. C. 126, 
170, —— | (1) Defts. were 








members of a joint committee of three trade unions 
connected with the building trade in Hull. A 
firm of builders there having refused to obey 
certain rules laid down by the unions with regard 
to building operations, the unions sought to compel 
them to do so, by preventing the supply of building 
materials to them. In pursuance of this object, 
they requested pltf., a master mason & builder 
in Wfull, who supphed building materials to the 
firm, to cease to supply them with such materials, 
but pltf. refused to do so. Thereupon, with the 
object of injuring pltf. in his business, in order to 
comipel hin to comply with such request, defts. 
induced persons who, to the knowledge of defts., 
had entered into contracts with pltf. for the supply 
of materials, to break their contracts, & not to 
enter into further contracts with pltf., by threaten- 
ing that the workmen would be withdrawn from 
their employ. Pltf. sustained damage in con- 
sequence of such breaches of contract, & of the 
refusal of such persons to enter into contracts with 
lum :—Held: av action was maintainable by pltf. 
against defts. for maliciously procuring such 
breaches of contract, & also for maliciously 
conspiring together to injure him by preventing 
persons from entering into contracts with him. | 
(2) The nght of action for maliciously procuring 
a breach of contract is not confined to contracts 
in the nature of contracts of personal service. — 
TEMPERTON v. RusseLL, [1893] 1 Q. B. 719 5 62 
L. J. Q. B. 412; 69 L. T. 78; 57 J.P. 676 5 41 
W. R. 565: 9 T. LL. R. 303; 87 Sol. Jo. 423; 4 
R. 376, C. A. Aes oe ae 
i—dAsé to (I nsd. Wright v. Hennessey > 
ay i hee roe Teas v. Wilkins, {1896] 1 Ch. 811. Dbid: 
Allen v. Flood, [1898] A. C. 1. Apprvd. Quinn v. Ler hen 
{1901} A. C. 495; The decision in Z'emperton v. aaa 
Was not overruled in Allen v. flood, nor is the autho. y 
of Temypertou v. Russell In my opinion, shaken in the leas 
by the decision in Allen v. Flood (LORD MAChsGe ey . 
Distd, Itoynolds v. Shipping Federation, {1924] 1 Ch. 28. 
Refd. Charnock v. Court (1889 F aad a ia ee, 
r] bee SODS » 
Vrendly ‘Boa. if 902] 2 ‘K. B. 732; National Phonograph 
i. ——- Effect of malice.) 
ee actiati lics for inducing without 
sufficient justification the breaking of 
a prondse of nerelage : & whatever 
may bo the extent o the privilege of 
one brother to advise another to 





be 
Lrp. v. break such a promise, it can 

y - tralisod by proof of actual nu 
ERATIVE MILK _PRO-» on i ae HAAS ; 


i w. W. BR. 
W. R. 25; 36 = [1926] 1 D. BR. 855; 22 Alta. L. R. 
. 126, : 
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Sect. 10.—Procuring tortious act: Sub-sect. 2.| 


Oo. v. Edison Bell er oa Pe Phono h Co. ” [1908] 
I Ch. 835; Mfcag rare’ v. de, [1919} F Ch. 12 : ae 
& sae Freville v. M reeds Assocn., {1921 3 ra B. 40; 
Sorre. Aare (19901 A. ©. 700. ‘A8 hie efd. aia. 
Pood [i89 8)A.C.1. Generally, Mentd. pe aeuanelts Ex p. 
Tem rton (1893), 10 T. L. R. Vale Ry. v. 
amated Soc. of Ry. Sarcaate igonee 50 W. R. 44. 


171. -—.]—QUINN v. LEATHEM, No. 
30, ante. 
172. --]—SoutH WALES MINERS’ 


ERAGON v. GLAMORGAN Coat Co., No. 180, 
post. 

173. —-~ Breach resulting in damage.|— 
LUMLEY v. Gyn, No. 169, ante. 

174. .-|—An action lies against 
a third person who maliciously induces another 
to break his contract of exclusive personal service 
with an employer which thereby would naturally 
cause, & did in fact cause, an injury to such 
employer, although the relation of master & 
servant may not strictly cxist between the 
employer & employed.—BoweEN v. Hau (188]), 
6 Q. B. D. 333: 50 L. J. Q. B. 305; 44 L. 1. 75; 
45 J. P.373 ; 29 W. R. 367, C. A. 


Annotations : Gans. Woolley v. pred oe 1Q. B. 806. 
Apld. Temperton v. Russell, [1893] 1 Q. 715. Consd. 
iixchange Telegraph Co. »v. Gregory Coy W3L. 17. 120; 
ees Flood, eos) A. OG. 1: Quinn v. cathe, [1901] 
A. C. 495 ; National Phonogra: h Co, v, Edison Bell Con- 
solidated ‘Phonograph Co., [19808] 1 Ch. 335; by 
Vo Freville v. Motor Trade ee - {1921} 3 K. 40; 
Sorrell v. Smith, ee} A, (. 70 Rely-A-Bell eee 
& Fire Alarm Co. v. Eis er, [1926] Ch, 609. Refd. Mineral 
Water Bottle Hxejenee & Trade Protection Soc. v. Booth 














(1887), ge Ww. 274; Mogul 8.8. Co. v. McGregor, Gow 
ae 3 Q. Be D. 5938 3; De Francesco v. Barnum (1890), 
63 L. TT, 514; Wright v. pa oneeey, (1894), 11 TT. 1. 1h. 


14; Lyons v. Willins Aue 6), 74 L. T. 358; Charnock v. 
Court (1899), 6 J. Ch. 550; South anes Miners’ 
Federation v. Giaciatuan Coal ue. - (1905} A. GC. 239; 





Long _v. Smithson (1918), 88 L. J. K, B. 223 , "Weld: 
Blundell v. Stephens, [1920] A.C. 936 
175. ~ =o _——.]—QUINN v, LEATHEM, 


No. 30, ante. 

_ ~Pltf., who was a work- 
man, entered into a contract by which he was 
apprenticed to his employers to learn certain work. 
A friendly society of workmen engaged in similar 
work protested to the employers against the 
engagement of pltf. as an apprentice, on the ground 
that it was a breach of one of the rules of the 
society which the employers had agreed to & 
signed, & they gave notice that, if the engagement 
was continued, they would call out the workmen 
who were working for the employers, & who were 
all members of the society. In consequence of 
this threat the employers refused to continue to 
teach plitf. under the terms of the deed of apprentice- 
ship. In an action by him ayainst the society & 
certain of the officers :—Held: pltf. had a good 
cause of action, to which the previous agreement 
between the socicty & the employers was no answer. 

Persuasion by an individual for the purpose of 
depriving another person of the benefit of a 
contract if it be effectual in bringing about a 
breach of the contract to the damage of that person, 
ives a cause of action (COLLINS, M.R.).—RBEAD v. 
FRIENDLY SOCIETY OF OPERATIVE STONEMASONS 
OF ENGLAND, IRELAND & WALES, [1902] 2 K. B. 
732; 71L.J.K.B. 994; 87L. T. 493; 51 W.R. 
115; 197.0. R. 20; 47 Sol. Jo. 20, C. A. 
Annntabions : -—Consd. smithies v, National Assocn. of 

Operative Plasterers, (1909] 1 K. B. 310. Refd. Bulcock 

7, St. Anne’s Master Bullder’s Federation (1902), 19 

Ty. L. R. 27 ; South Mig Miners’ Federation v. era Gish 

Coal Co., (1905} A. 239; Larkin v. Long, [1915] A. 

814; Pratt v. British “Medical Assocn. -, (1919) 1 K. B. Sad: 

177. .}—Pltfs. who were manu- 
facturers, sold their goods wholesale to factors upon 
the terms of an agreement which provided that 


factors should only sell pltfs.’ goods to dealers who 








Tort. 


had signed a retailer’s agreement in a form pro- 
vided by pltfs. Both the factor’s agreement & the 
retailers agreement provided that the pltfs.’ goods 
should not be sold at less than the specified 
current list prices applicable respectively to 
factors & pebailerd or to dealers on pitfs.’ suspended 
list. Deft. co., who dealt in goods of the kind 
manufactured by pltfs., & who had been placed on 

pltfs.’ suspended list, obtained pltfs.’ goods from a 

dealer who had signed the retailer’s agreement at 

less than the prescribed retail price. Deft. co. 
also omployed H. & L. other defts. to obtain pltfs.’ 

goods from certain factors who had signed pltfs.’ 

tactor’s agreement by falscly representing them- 
selves as independent dealers & dealing in fictitious 
names. Deft. co. paid the prescribed price to 
the factors through H. & L. & in their assumed 
names. In consequence of deft. co. having 
obtained pltfs.’ goods pltfs., suffered damage in 
their business. In respect of both transactions 
pltfs. claimed against deft. co. for an injunction 

& damages :—Held: the transaction between 

deft. co. & the retail dealer did not give pltfs. 

any cause of action against deft. co.; but pltis. 
were entitled to an injunction & damages in 
respect of the transactions between deft. co. & 
the factors on the ground that deft. co., in having 
by fraud induced the factors to sell to them pltfs.’ 

goods contrary to the duty owed by the factors 
to pltfs. had interfered without justification with 
the contractual relations existing between _pltfs. 

& the factors thereby causing damage to pltfs.— 

NATIONAL PronoGrarn Co., Lien. v. EpISON-BELL 

CONSOLIDATED PHONOGRAPH Co., LTD., Live 

1 Ch. 3885; 77 L. J. Ch. 218; 98 L. T. 

24 'T. L. RK. 201, C. A. 

Annotatione :—Refd, British Cash & Parcel Conveyors v. 
Lamson Store Service Co., [1908] 1 K. B. 1006; Stott v. 
Gamble, [1916] 2 K. B. 504; Pratt v. British STE 
enocn. .» 11919] 1 K. B. 2443 Valentine v. Hyde, | ere 
if Re hea W. K. v. Dunlop Rubber C'o. fgsby 


178. —-— ---— --— Damage may be inferred 
from facts.}—In order fo support an action for 
maliciously inducmyg persons to break their 


business contracts with pltf. proof of specific 

damage need not be given, it is sufficient to prove 

facts from which it may properly be inferred that 
some damage must result to pltf. from defts. 

wrongful acts.—NXCHANGE TELEGRAPH CoO. v. 

GreGoryY & Co., [1896] 1 Q. B. 147; 65 L. J. Q. B. 

262; 74L. f. 83; 603. P. 52; 12 T. L. R. 19, 

C. A. 

Annotations :—Consd. Summers, Williams v. Boyce & ies 
mond (1907), 97 L. PE. 505; National Phonograph Co. 
Edison Bell Consolidated Phonograph Co., [1908) 1 Ch. 335. 

Apid. Fenning Film Service rv. Wolverhainpton, Walsall & 
trict Cinemas, {19141) 3 K. B. 1171; Goldsoll v. Gold- 

man, [1914] 2 Ch. 603. Refd. aeahenne ‘Telegraph Co. v, 

Central News, {1897} 2 Ch. & General Press 

Agency v. ‘ ‘Our Dogs * publishing C nitgie) a B. 880; 

Pratt v. British Medical Assocn., (1919) 1 . B. 244; 

Said v. Butt, [1920] 3 K. B. 497. 

179. ——-— Proof of particular damage.] 
—At the date of the covenant hereinafter men- 
tioned pltf. Goldsoll carried on business as a 
dealer in imitation jewellery at 7, Old Bond Street, 
under the name of Tecla & Terisa, Limited, a co. 
in which deft. Goldman held substantially all the 
shares & all the debentures, carried on a similar 
business at 8, New Bond Street. Pltf. carried on, 
or was interested in, similar businesses, under the 
name of Tecla, in Paris, New York, Vienna, Berlin 
& other cities. 

In June, 1912, pltf. Goldsoll & deft. Goldman 
entered into an agreement for the purpose of 
putting an end to competition between them, 
whereby Goldman agreed to discontinue the 
business of the Terisa co., & not allow the name 
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Terisa to be used in a similar business for two years 
from Oct. 22, 1912; & covenanted that he woul 
not for the like period “either solely or jointly 
with or as agent or employee for any other person 
persons or co. directly or indirectly carry on or be 
engaged concerned or interested in or render 
services gratuitiously or otherwise to the business 
of a dealer in real or imitation jewellery in the 
county of London or any part of the United 
Kingdom of Great Britain & Ireland & the Isle of 
Man or in France, the United States, Russia, or 
Spain, or within twenty-five miles of Potsdamer- 
strasse, Berlin, or St. Stefans Kirche, Vienna.’ 

Goldsoll & the London Tecla Gem co., Itd., a 
co. to whom Goldsoll had transferred his business, 
brought this action against Goldman, Sessel, a 
former manager of the Terisa co., & S. Sessel & co., 
a co. under whose name Sessel & his wife had 
started an imitation jewellery business at 14, New 
Bond Street, for injunction against Goldman 
restraining breaches of his covenant, & against the 
other defts. restraining them from procuring & 
inducing such breaches :—Held: (1) on the facts, 
Goldman had committed breaches of his covenant, 
& defts. Sesse] & S. Sessel & co. had induced him 
to break his contract. 

(2) Damages are essential to the right of action 
which a covenantee has against one who induces 
his covenantor to break his contract, but there was 
sufficient evidence of damages. 

(3) In a case where the breach which has 
been procured would in the ordinary course inflict 
damage on the pitf., the pltf. may succeed without 
proof of particular damages.— GOLDSOLL v. GOLD- 
MAN, [1914] 2 Ch. 603; 84 L. J. Ch. 68; 112 
L. T. 21; 659 Sol. Jo. 433 on appeal, [1915] 1 
Ch. 292, C. A. 
Annotations :—Generally, Refd. Morris v. Saxclby, [1915] 


2Ch. 57; Attwood v. Lamont, [1920] 3 K. B. 571; Puts- 
mant. Taylor, (1927) 1 K. GB. 637. 


180. Absence of justification.}| — 
(1) Procuring a breach of contract is an actionable 
wrong unless there be justification for interfering 
with the legal right. Miners employed in collieries 
without giving notice to their employers & in 
breach of their contracts abstained from working 
on certain days upon the direction or order of a 
federation of the miners given by their executive 
council, The federation & council acted honestly 
without malice or ill will towards the cmployers, 
& with the object only of keeping up the price of 
coal by which the wages were regulated :—-Fleld: 
an action for damages lay by the employers 
against the federation & its oflicers, no justifica- 
tion for their action being shown. 

(2) It is useless to try & conceal the fact that an 
organised body of men working together can pro- 
duce results very different from those which can be 
produced by an individual without assistance. 
Moreover, laws adapted to individuals not acting 
in concert. with others require modification & 
extension if they are to be supplied with effect 
to large bodies of persons acting In concert. ‘The 
Iinglish law of conspiracy is based upon & is 
justified by this undeniable truth (Lonp LINDLEY). 
—SouTn WaLeEs MINERS’ FEDERATION Uv. 
GLAMORGAN Coau Co., [1905] A. ©. 239; 74 
L. J. K. B. 525; 92 L. T. 710; 53 W. R. 593; 
21 T. L. R. 441, H. L.; affg. S. O. sub nom. 
GLAMORGAN Coat Co. v. SouTH Wales MINERS’ 
FEDERATION, [1903] 2 K. B. 545, C. A. 


Annotations :—As to (1) Distd. Stott v. Gamble, [1916] 2 
K. B. 504. Refd. Giblan v. National Amalgamated 
Labourers’ Union of Gt. Britain & Ireland, [1903] 2 K. B. 
600; National Phonograph Co. v. Edison Bell Consolidated 
Phonograph Co., [1908] 1 Ch. 335; Larkin v. Long (1915), 
841 Pp C. 201; Pratt v. British Medical Assocn., (1919) 
1K. B, 244; Valentine v. Hyde, [1919] 2 Ch. 129; Davies 
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v. Thomas, [1920] 1 Ch. 217; Said v. Butt, [1920] 3 K. B. 
497; Ware & De Freville v. Motor Trade Assoon., [1921 
3 K. 3B. 40; Brimelow v. Casson, {1924) 1 Ch. 302; Sorrel] 
v. Smith, [1925] A. C. 700. 

181. -|—NATIONAL PHONO- 
GRAPH Co., Lrp. v. EpIsoN-BELL CONSOLIDATED 
PHONOGRAPH Co., Lrp., No. 177, ante. 


182. -]—Resps. employed D. as 
their agent to buy tobacco from growers, the total 
bought not to exceed 300,000 Ibs., & supplied him 
with forms of contract bearing their firm name as 
buyers. D. agrecd not to act as buying agent for 
anybody except resps. & another firm. Applt., 
who knew the position as between D. & resps., 
induced him to buy in the names of the two firms 
a total of 1,000,000 Ibs., arranging with him to 
take over the surplus not required for them. Out 
of that total weight D. handed 300,000 Ibs. to 
resps., & tendered the balance to applt.; but he 
repudiated the arrangement, the market having 
fallen heavily. Kesps. having also repudiated 
liability, one of the vendors, with whom D. had 
contracted upon resp.’s form, was held to be en- 
titled to damages from resps. as having held out 
DD. as their agent; resps. claimed to recover over 
from applt. :—Held : resps. were so entitled, applt. 
having knowingly induced D. to commit. a breach 
of his duty to them, whereby they had suffered the 
damage. 

Interference directed to bringing about a viola- 
tion of legal right, such as that of resp. co. to have 
their contract with D. duly observed, is a cause of 
action, & it is a violation of a legal right to interfere 
with contractual relations recognised by law if 
there be no sufficient) justification for the inter- 
ference. It is an illustration of this principle when 
the interference is directed to inducing an agent 
to act 1n contravention of his duty by pledging his 
principal’s credit (per CUR.).—JASPERSON v. 
Domrnion Toracco Co., [1923] A. C. 709; 92 
L.J.P.C.190; 129 L. T. 771, P.C. 

183. -~-— -—--.|--First pltfs., who were 
manufacturers of G. W. IX. motor-cars, made with 
second pltfs., who were manufacturers of “ Bal- 
Jon-ette ”’ tires, an agreement which had the effect 
that all new G. W. KK. cars were to be fitted with 
“* Bal-lon-ette ’’? tures whenever the cars were 
exhibited. Under the agreement the tires were 
supplied to first pltfs. at reduced prices but were 
to be sold by them only as part of a new car. 
Fist plifs. sent to an exhibition two of their 
cars duly fitted with ‘‘ Bal-lon-ette ’’ tires, & on the 
night before the opening defts., who were the manu- 
facturers of Dunlop tires, removed the ‘“ Bal-lon- 
ette”’ tires & substituted Dunlop tires, although 
they were aware of the agreement between first 
& second plitfs. In an action by first & second 
plitfs. against defts. the jury awarded damages to 
both sets of pltfs. On further consideration of the 
question whether second pltf{s. had any cause of 
action :—Held: judgment must be entered for 
both sets of pltfs., since defts. had knowingly 
committed a violation of second pltf.’s legal rights 
by interfering, without any justification, with the 
contractual relations exsisting between first & 
second pltfs.—G. W. K., Lip. v. DUNLOP RUBBER 
Co., Lrp. (1926), 42 T. L. R. 378; on appeal, 42 
T. 1. BR. 508, C. A. 

184, —-— — —— --—— Sufficiency of justification.] 
—READ v. FRIENDLY SOCIETY OF OPERATIVE, 
SYONEMASONS OF ENGLAND, IRELAND & WALEs, 

Yo. 176, avite. 
Noie5. ——- Nature of contract considered.}— 
NATIONAL PHONOGRAPH Co,, LtTp. 1. EDISON-BELL 
CONSOLIDATED @HONOGRAPIHT Co., litp., No. 177, 


ante, 
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Sect. 10.—Procuring tortious act: Sub-sect.2. Pari 
Til. Sects. 1,2 & 3: Sub-aect. 1.) 


186. — Whether contracts of em- 
ployment & other contracts distinguishable.]— 
TEMPERTON v. RUSSELL, No. 170, ante. 

187, —— ———- ——- ——.]—_Lumiey v. Gyn, 
No. 169, ante. 

188. -]—Qu.: whether it is 
an actionable wrong to induce a party to a contract 
other than a contract of employment or of an 
analogous nature to commit a breach thereof.— 
LONG v. SMITHSON (1918), 88 L. J. K. B. 223; 118 
L. T. 678, D.C. 

Annotation :—Mentd, Said v. Butt, (1920) 3 K. B. 497, 

189. Persons interfering not acting 
knowingly or for own ends.]—-Grantees of the right 
of letting for exhibition a certain film agreed to 
let the to the proprictors of the theatre for an 
agreed sum. The licencing authority gave notice 
to the proprietors of the theatre that they objected 
to the exhibition of the film. In an action by the 
grantees against the licencing authority for 
interfering with their contractual rights without 
just cause or excuse :—IJ7 eld; even, if the condition 
was unreasonable & void, the grantees had no 
cause of action, inasmuch as there was no evidence 
that the licencing authority knowingly or for their 
own ends induced the licencees to commit an 
actionable wrong.—SToTr v. GAMBLE, [1916] 2 
K. B. 604; 85 L. J. K. B. 1760; 115 L. T. 309; 
80 J. P. 443; 32 T. L. R. 579; 14 L. G. R. 709. 

-——- Breach of contract by servant.] — See 
Master & SERVANT, Vol. XXXIV., pp. 167-171, 
Nos. 1299~1341. 

190. Procuring termination of contract—Whether 
actionable — No unlawful means employed.] — 
ALLEN v. FLoonp, No. 35, ante. 

191. — —-———.]—It is part of the common 
law that a person may not induce another's servant 
to break his contract of service. Allen v. Flood, 
No. 35, ante, shows that it is not wrong to induce 
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a@ servant to leave his master’s employment pro- 

vided that the servant commits no unlawful act 

in leaving his master’s service (OHANNELL, J.).— 

TayYLoR v. CAMBRIDGE GAZETTH Co., Lrp. & 

KILNER (1898), 42 Sol. Jo. 882. 

192. -—— Effect of malice or unjustifiable 
purpose.|—If a person who, by virtue of his 
position or influence, has power to carry out his 
design, sets himself to the task of preventing, & 
succeeds in preventing, a man from obtaining 
or holding employment in his calling, to his injury, 
by reason of threats to or special influence upon the 
man’s employers, or would be employers, & the 
design was to carry out some spite against the man, 
or had for its object. the compelling him to pay a 
debt, or any similar object not justifying the acts 
against the man, then that person is liable to the 
man for the damage consequently suffered. The 
conduct of that person would be, in my opinion, 
such an unjustifiable molestation of the man, such 
an improper & inexcusable interference with the 
man’s ordinary rights of citizenship as to make that 
person liable in an action (Romer, L..J.).—GIBLAN 
v. NATIONAL AMALGAMATED LABOURERS’ UNION OF 
GREAT Brirain & IRELAND, [1903] 2 K. B. 600; 
721.3. K. B. 907; 89 L. T. 386; 19 T. L. R. 708, 
C. A. 

Annotations :—Consd. Valentine v. Hyde, [1919] 2 Ch. 129 ; 
Hodges v. Webb, (1920) 2 Ch. 70. Refd, Pratt v. British 
Medical Assocn., [1919] 1K. B. 244; Ware & Do Freville 
v. Motor Trade Aasoen., {1921} 3 K. B. 40. entd, Airey 
v. Weighill (1905), 49 Sol. Jo. 279 ; Conway v. Wade, [1908] 
2 K, B. 844; Malcolm Brunker v, Waterhouse (1908), 24 
T. E.R. 854; Davies v. Thomas, [1920] 1 Ch. 217; White 
v. Riley, [1921] 1 Ch. 1; Sorrell». Smith, (1925) A.C. 700. 
193. Preventing person from entering into con- 

tract—Whether actionable--No unlawful means 

employed.}—-ALLEN v. FLoop, No. 35, ante. 

194, —-- —-— Effect of malice or unjustifiable 
purpose.}—GiBLAN v. NATIONAL AMALGAMATED 
LABOURERS’ UNION OF Great Brirain & IRELAND, 
No. 192, ante. 

Trade disputes.]—See TRaprE & TRADE UNIONS. 
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Sect. 1.—IN GENERAL. 

195. Alternative remedies—Effect on right to 
bring action-—-Statutory right to penalty.])—As far 
ag the public wrong is concerned, there is no remedy 
but that prescribed by the Act of Parliament. 
There is, however, beyond the public wrong, a 
special & particular damage sustained by pltf. by 
reason of the breach of duty by deft., for which he 
has no remedy unless an action on the case at his 
suit be maintainable; & the question is, whether 
the penalty annexed to the offence concludes pltf. 
who has sustained a special & particular damage, 
as well as the public, though no part of the penalty 
is pee to him. If the performance of a new 
duty created by Act of Parliament is enforced by a 
penalty, recoverable by the party grieved by the 
non-performance, there is no other remedy than 
that given by the Act, either for the public or the 
private wrong; but, by the penalty given in the 
Act now in question [7 & 8 Vict. c. 112), compensa- 
tion for private special damage seems not to have 
been contemplated. The penalty is recoverable in 
case of a breach of the public duty, though no 
damage may actually have been sustained by 
anybody ; & no authority has been cited to us, nor 
are we aware of any, in which it has been held 
that, in such a case as the presexut, the common 
jaw right to maintain an action in respect of a 


special damage resulting from the breach of a 
ublic duty, whether such duty exists af common 
aw or is created by statute is taken away by reason 

of a penalty, recoverable by a common informer, 

being annexed as a punishment for the non- 
performance of the public duty (LoRD CAMPBELL, 

C.J.).—Coucn v. Stem. (1864), 3 BE. & B. 402; 

20. L. R. 940; 231. 7.Q. B. 121; 22 L. T. 0.8. 

271; 18 Jur. 516; 2W.R.170; 118 E. R. 1198. 


Annotatwns :-—Consd. Wilson v. Merry (1868), L. I. 1 Sc. & 
Div. 326: Atkinson v. Newcastle Waterworks Co, (1877), 
2 Kx. D. 441; Stmmonds v. Newport Abercarn Black Vein 
Steam Coal Oo., [1921] 1 K. B. 616. Refd. Casswell v. 
Worth (1856), 25 L. J. Q. B. 121; Bartonshill Coal Co. v. 
Reid, Samo v. M'Guire (1858), 22 J. P. 560 ; Brecon Corpn. 
v. Kdwards (1863), 6 L. T. 293; Young v. Davis (1862), 
7B. & N. 760; Handley v. Moffat Ree ), 21 W. R231; 
Jones v. Stanstead, Shefford & Chambly Railroad Co. 
(1872), 8 Moo. P. C. C. N. 8, 312; Pickering v. James 
(ele L. BR. 8 C. P. 489 ; Gorris v. Scott (1874), 48 L. J. Ex. 
2; Thorley v. Glossop (1876), 34 L. T. 169; Robertson v. 
Amazon, Tug & Lightorage Co. (1881), 7 Q. B. D. 598; 
Melliss v. Shiney & Freemantie L. B. of Health (1885), 
408; R.v. Hall, (1891) 1 9. B. 747; Cowley 
.B., [1892] A. C. 345; Pletou Municipality 
v. Geldert, [1893] A. 0.524 ; Thompson v. Brighton Corpn., 
Oliver v. Horsham L. B., {1894} 1 Q. B. 332; Saunders v. 
Holborn District Board of Works, [1895) 1 Q. B. 64; 
ure wv. Liverpool} Corp 92 L. T. 374: Dawson 
v, ingley U. O., 1012) 3 | ; Fis dio; Neville v. London 
xpreas Newspaper, [1 . O . e : 
Stoke Poges Golf Club tigg0} 1K. B. 720; BR, v. Marsh- 
land, Smeeth & Fen D ot Comrsa., [1920] 1 K. B. 185. 
L A.-G. v. Radlof (1854 > 10 Exch. 84, 
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196. Abatement of injury.) — 
Kanuayva Lau v. NATIONAL BANE OF ie WG. 
199, post. 


197. Statutory right to compensation—Non- 
existence of special tribunal—Right to assessment 
by High Court.]—Where a right is given by statute 
to do acts causing damage to other persons’ pro- 
perty, subject to the payment to such persons of 
compensation, & the statute provides a special 
tribunal for assessing the amount of compensation 
if such tribunal becomes non-existent, a person 
whose property has been damaged by the exercise 
of the statutory right is entitled to have the amount 
of compensation assessed in the High Ct. of Justice. 

By a local Act, the predecessors in titlo of defts. 
were empowered, as undertakers of the river DL. 
navigation, to clear, scour, & deepen the river, & 
to lay dredgings taken from it on the banks or 
Jands adjacent tothe places where the same should 
be taken out, giving satisfaction to the owners of 
such lands for any damage thereby occasioned. 

The Act appointed a number of persons, therein 
named, as comrs. for settling, determining & 
adjusting in manner thereafter mentioned all 
matters of dilference between the undertakers & 
thoir successors & the owners of adjacent lands, & 
provided that such comrs. should have power to 
determine what satisfaction such landowners 
should have for the damage done to their lands by 
the exercise of the statutory powers given to the 
undertakers. 

The Act empowered any fifteen or more comrs. 
assembled together to elect new comrs. in the 
eee of any comrs. who should be dead or refuse 

oO act. 

All the original comrs. were dead, & no comrs. 
appointed in their places, if any, were in existence: 
—Held: a Jandowner whose land had been dam- 
aged by the exercise by defts. of the statutory 
power to lay on his land things taken from the river 
was ontitled to have the amount of compensation 
for such damage assessed in an action.— BENTLEY 
v. MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ry. 
Co., [1891] 3 Ch. 222; 60 L. J. Ch. 641; 65 1. T. 22. 


-Annolations -—Refd. Swansea Corpn, v. Harpur, [1912) 3 
K, B. 493; Central Control Board, Liquor Traffic wv. 
Cumron Brewery Co,, [1919] A. C. 744. 


SEcr. 2.—ABATEMENT. 

198. Right of injured party to persona] redress— 
Confined to performance of lawful acts.)—Al- 
though the law allows you, if you are attacked with 
force to defend yourself by using force in return, 
yet you cannot inflict a wrong of a different 
character (PoLLocK, C.B.).—IBOTTSON v, PEAT 
(1865), 3 HH. & C. 644; 159 KB. R. 684; sub nom. 
TuBoTson v. Prat, 6 New Rep. 1243; 34 L. J. Ex. 
118; 12 L. T. 818; 29 J. P. 344; 11 Jur. N.S. 
304; 13 W. R. 691. 

Annotation :—Refd. Allen v, Flood, [1898] A. ©, 1. 

199. --—- -—--.]—Applt.’s mill having been, as 
he alleged, wrongfully attached by resps., applt. 
paid under protest the sum claimed, & thereafter 
sued for a return of the money so paid :—Held: 
although the payment under protest of the sum 
demanded by resps. was not the only course open 
to applt. to rid Mimgelf of the alleged unlawful 
interference with his property, it was an involun- 
tary payment produced by coercion & appit. was 
entitled to maintain an action for its recovery. 

A wrongful interference with plti.’s lawful 
enjoyment of his own property was alleged. Pitt. 
waa Clearly entitled to rid himself of that unlawful 
interference by any lawful means without thereby 
affecting his right to hold defts. liable for that 
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which they had thus caused him to do (Lorp 
MOULTON).—KANHAYA LAL v. NATIONAL BANK 
oF Inpia (1913), 29 T. L. R. 314, P. ©. 

200. ---—.J]—I think I should not be 
exaggerating if I said that in ninety nine cases out 
of every hundred where people choose instead of 
having their rights declared by the ct. to act upon 
what they suppose to be their rights & to injure 
property or commit acts of violence of any kind, 
they will find that they will have to suffer for it 
(NEVILLE, J.).—Hore v. Ospornn, [1913] 2 Ch. 
349; 82.L. J. Ch. 457; 109 L. T. 41; 775. P. 317; 
29 T. L. R. 606; 11 L. G. R. 825. 

201. ——— Right to exercise of other remedies not 
thereby affected.|.—Kanuava TAL v. NATIONAL 
BANK oF Inp1A, No. 199, ante. 

Abatement of nulsance generally.|-—See NvurI- 
SANCE, Vol, XXXVI., pp. 202-206, Nos. 433-479. 

Tree growing against wall.]|—See AGRICULTURB, 
Vol. II., p. 65, No. 411. 

Nuisance on party wall.}—See BOouNDARIBS, 
Vol. VIT., p. 209, No. 229, 

Interference with rights of common.] —- See 
Commons, Vol. X1., pp. 46, 48, 49, Nos. 642, 
604-715. 

Disturbance of easement.) — See EASEMENTS, 
Vol. XTX., pp. 182, 183, Nos, 1323-1336. 

Obstruction of navigable river—By fishery.]— 
See Fisuerres, Vol. XXV., p. 37, No. 356. 

Nulsances on highways.]—See HruHways, Vol. 
XXVIJ., pp. 448-450, Nos. 1639-1662. 





Srcr. 3.—ACTION FOR DAMAGES. 
SuB-sEcT, 1.—JN GENERAL. 

202. Parties to illegal agreement—Injury to one 
party arising out of illegal transaction—No right of 
action against other party.|—-One of two parties to 
an agreement to suppress a prosecution for felony, 
cannot maintain an action against the other, for 
an injury arising out of the transaction in which 
they have both been illegally engaged. 

A declaration in case stated that B., deft., had 
charged ©. with embezzlement; that it was 
agreed between B. & A., pltf., that B. should 
abatalit from prosecuting U., & that, in considera- 
tion thereof, U. should draw, & A. should accept, 
a bill of exchange, & that C. should indorse the 
same to deft. ‘he declaration then went on to 
aver that a bill was drawn, accepted, & indorsed to 
B. pursuant to this corrupt & illegal agreement ; 
that B., well knowing the illegal nature of the 
transaction, & that A. was not liable at law to pay 
the amount of the bill, & that there was no reasonable 
or probable cause for suing him thereon, conspired 
with D., a pauper, that the bill should be indorsed 
to D., & that D. should sue A. upon the bill, for 
the sole benefit of B.; & that an action was accord- 
ingly brought by D. against A. In which A. obtained 
a verdict, on the ground of the illegality of the 
consideration for the acceptance, but was unable 
1o obtain his costs, in consequence of the insolvency 
of D. :—Held: inasmuch as A. could not make out 
his case except through the illegal transaction to 
which he himself was a party, the action would not 
lie.-—Fivaz v. NICHOLLS (1846), 2 C. B. 501; 15 
I. J. 0. P. 125; 6 ee 0.58. ets i ard R. 1042 ; 

v. NICHOLLS, 10 Jur. 50. 
oe eS aele. Taylor v. Chester (1860), L. R. 4 Q. B. 


: hoaphate Sewage Co. (1875), L. 
rae: Hi aeons is rown, Doering, McNab, Slav hter 
& May v. Brown, Docring, MoNab, [1892] 2.Q. B. 724 i 
Farmers’ Mart v. Milne, [1915) A. Cc. 108. d. otter 
vy. Jones (1851), 11.0. B. 7135 Whitmore v. Farley ( ; 
43 L. T. 192; Parkinson v. College of Ambulance 
Harrison, (192592 K. B. 1. 

Joinder of parties.]—See PRACTICE. 
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Sect. 3.—Action for damages: Sub-sects. 1,2 & 38. 
Sects.4,5&6. Part lV.j 


Discovery.] — See Discovery, Vol. 
p. 239, No. 1821. 

Payment into court.]|—See PRACTICE. 

Proceedings in county court.]— See, generally, 
County Courts, Vol. XIII., pp. 441 ef seg. 

~——~- Romitted actlons.]|—See Country Courts, 
Vol. XIII., p. 484, Nos. 340-343. 

Appeal.|—See Country Counrrs, Vol. 
XIII., p. 625, Nos. 751-754. 

Torts committed abroad.J—Sec ConFuict oF 
Laws, Vol. XI., pp. 344-347, 409-413, Nos. 
314-337, 773-799. 

203. Right to damages—On failure to prove 
special damage.]|—The principle ordinarily appli- 
cable to actions of tort is that pltf. is never pre- 
cluded from recovering ordinary damages by reason 
of his failing to prove the special damage he has 
laid, unless the special damage is the gist of the 
action.—MuUDHUN MoHUN Doss v. GokuL Doss 
(1866), 10 Moo. Ind. App. 563; 19 6. R. 1085; sub 
nom. MupUN Moliun Doss v. GOKUL Doss, 14 W. R. 
590 ; sub nom. Doss v. Doss, 14 L. T. 646, P. C. 

204. Assignability of damages—‘‘ If é& when 
recovered.’’|——-Mrs. Ct. was pltf. in an action against 
II. for false representation, & was also pltf. in the 
present action against deft. for slander. Mrs. G., 
being at the time largely indebted to her husband, 
on May 21, 1910, executed in his favour a deed of 
assignment, whereby, after reciting that he had 
requested her to give him further security which 
she had agreed to do, she assigned to him “‘ all that 
the interest, sum of money, or premises to which 
she is or may become entitled under or by virtue 
of any verdict, compromise, or agreement which 
she nay obtain, or to which she may become party 
in or consequent upon the said action or otherwise 
howsoever, under or by reason of the same, to 
hold the same . . . subject to redemption on pay- 
ment of all moneys due to him.’’ Subsequently 
the action brought by Mrs. G. against H. was 
dismissed with costs amounting to £218 but the 
action brought by Mrs G. against deft. resulted in 
a verdict for pltf. for £200 with costs. IT. there- 
upon instituted garnishee proceedings against deft. 
to attach the amount of damages recovered by 
Mrs. G. in satisfaction of the costs due to him in the 
first action, & in these proceedings Mrs. G.’s 
husband also claimed to be entitled to those 
damages under the assignment from his wife to 
him :—Held: the assignment was made for good 
consideration & was not an assignment of a mere 
expectancy, or of a cause of action, but was an 
assignment of property, that is, of the fruits of an 
action as & when recovered, & it was consequently 
not void under 13 Eliz. c. 5.—-Guree v. BRomMney, 
[1912)3 K. Bb. 474; 81L. J. K.B. 1081; 106 L. T. 
825, C. A. 


Annotations :—Refd. German v. Yates (1915), 32 T. L. Rk. 
52; Hambleton v. Brown, [1917] 2 K. B. 93; Hosack v. 
Robins (1918), 62 Sol. Jo. 520; Ellis v. Torrington, [}920) 
1K. B. 399; Re Lloyd’s Furniture Palace, Evans 1. 
Lioyd’s Furniture Palace, {1925] Ch. 853. Mentd. fe 
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XVIII., 





g. Distvnction between principles in 
damayes awarded for tort & for breach 


Tort. 


Cozens, Green v. Brisley, [1913] 2 Ch. 478; Wells v. Wells 
A 80 T. L. R. 437 ¢ County Hotel & Wine Co. v. 1. & 
N.W. Ry., [1918] 2 K. B. 251; Denny’s Trusteo v. Denny 
& Warr, [1919] 1 K. B. 583. 


SUB-SECT. 2.—ASSESSMENT OF DAMAGES. 

See, gencrally, DAMAGES, Vol XVII., pp. 156-179, 
Nos. 668-833. 

205. Effect of impossibility of accurate estimate.] 
—Where a wrong has been committed, the wrong- 
doer must suffer from the impossibility of accu- 
rately ascertaining the amount of damage. | 

Therefore where an account of the equitable 
waste committed by a tenant for life was directed 
to be taken against his exors, which it was found 
impossible to take accurately, & the master had 
arbitrarily charged the exors., his report was sup- 
ported.—-LEEDS (DUKE) 1. AMHERST (HARL) (1850), 
20 Beay. 239; 15 L. T. 0.8. 129; 52 H.R. 595. 

206. Several defendants—-One more guilty than 
others.|—-GREGORY v. COTTERELT (1852), 1 KE. & 
B. 360; 221. 5.Q. B. 2175 17 Jur. 525; 118. 
470 ; on appeal (1855), 6 FE. &. B 571, Ex. Ch. 


Annotations :—Mentd. Boulton v. Reynolds (1859), 29 
L. J. Q@. B.11: Salisbury v. Gladstone (1859), 6 Jur. N.S. 
369: ‘Toms v, Wilson (1862), 4 B. & S. 442; Burton v. Le 
Gros (1864), 34 L. J. Q. B. 91 $ Baggo v. Whitohead (1892), 
66 L. T. 815; Baker v. Wicks (1904), 73 L. J. K. B. 410. 


207. New trial—Inadequacy of damages.]—In 
actions for torts there is no inexorable rule pre- 
cluding the granting of a new trial on the ground 
of inadequacy of damages ; but if the smalincss of 
damages shows that the jury have made a com- 
promise a new trial will be granted, such a case 
being in eftect as if the jury had been discharged 
without a verdict.—-FALVEY v. STANFORD (1874), 
lL. R210 Q. B. 543 441L.5.Q.5B.7; 311. 1. 677; 
23 W. RR. 162; sub nom. FLAVEY v. STANFORD, 


39 J, P. 134. 
; DAMAGES, Vol. XVIJ., pp. 171-176, 

Nos. 754--783, 800. 

Damages assessed once & for all.] — See 
DAMAGES, Vol. XVIT., pp. 87-91, Nos. 59-91. 

Libel.|—Sce Line, & SLANDER, Vol. XXXII, 
pp. 164-180. 

Sun-sEcr, 3.—CostTs. 

Action remitted to county court.}|—See CouNTYy 
Courts, Vol. XT11., pp. 491, 492, Nos. 418-420. 

Action In High Court.}— See PRacTicn. 


Sect. 4.--ACTION FOUNDED ON CONTRACT. 

Right to sue for on waiver of tort.] —~ See 
Nos. 219-225, post, &, gencrally, Contract, Vol. 
XIH., pp. 555-567. 





Sect. 5.—INJUNCTION. 
See, gencrally, INsuncTIOoN, Vol. XXVIII., pp. 
3565 ef seq. 
Sect. 6.—FELONIOUS TORTS. 
Scc AcTION, Vol. I., pp. 60-66, Nos. 490-545. 


da es os far as possiblo, for a 
proach of contract consists in deft.’s 


2051. Kffect of impossibility of ac- 
curate estvmate.}—Damages are not 
usually awardable under the express 
head of ‘‘ mental anxiety '’’ but in all 
cases in which damage arises from a 
tort, as distinguished from a breach of 
contract, the cts. in awarding damages 
are not compelled to estimate the 
damage too precisely, but are at 
Hberty to give damages which may 
effectuelly protect the injured party 
from a repetition of the wrong.— 
Forooxn Hoassein v. Fuzur Hossrin 
(1869), 1 N. W. 292.—IND, 


of contract.}—Though the rule is the 
same in actions on contract as in tort, 
viz., that the damages which pltf. is 
entitled to must result directly from 
the wrongful act of deft. & that no 
claim can be made to damages which 
are only too remotely connected with 
it, there may be differences in the 
application to actions on tort of this 
basic principle which is common to 
both kinds of actions; in a contract 
‘it ia the duty of pltf, as a prudent 
mab to take measures to reduce the 


failure to do o certain act that he is 
bound to do, & it would be quite 
open to pltf. to take other measures 
to obtain the result. be expected from 
deft.’s performance; a tort, on the 
other hand, muy conrist in deft.’ 
failing to do an act which ho is bound 
to do or in doing one which he ought 
not to do or in preventing pltf. from 
doing an act which he is entitled to 
do.—EKARIBASAVANA GOWD v. VEERA- 
apart Pag (1913), I. L. R. 38 Mad. 
5 
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Part IV.—Defences to Actions of Tort. 


208. Act of God—What amounts to—Something 
in opposition to act of man.]~-What is the act of 
God? I consider it to mean something in 
Ory 46 to the ete of man (LORD MANSFIELD, 

-J-).—- FORWARD v. PITTARD (1785), 1 Te : 
27; 99 1. R. 953. pene 


Annotations :—Consd. Nugent v. Smith (1876), 1G. P. bp. 
423. Refd. Duff v. Budd (1822), 6 Moore, C. P. 469: 
plondet ?.. Hall (1828), 1 Moo. & P. 561: Wichards v. 


(1849), 7 OC. B. 839; L. & N.W 


. B. . ©. wa .W. Ry. 
v. Hudson, [1920} A. C. 324. Mentd. Smith v. Horne 


(1818), 8 Taunt. 144; Re Webb (1818), 2 Moore, C. P. 

600; Cairns v. Robins (1841), 10 L. J. Ex. 452: Liver 

Alkali Co. 7 Johnson (1844), L. R. 9 Exch. 338; Hill 

wv. Scott (1895), 64 L. J. Q. B. 635. 

209. ——— — Natural necessity.|—The act 
of God is natural necessity, as wind & storms, 
which arise from natural causes, & is distinct from 
inevitable accident (LORD MANSFIELD).-—TRENT & 
MeERsEY NAVIGATION Co. v. Woop (1785), 4 Doug. 
K. B. 286; 99 E. R. 884. 

210. Iiiness.|—I think, primd facie, 
illness is to be attributed to the act of God 
(CLEASBY, B.).—-K-——- v. RASCHEN (1878), 38 
L. T. 38; sub nom. K.v. R., 42 J. P. 264. 
Annotations :--—Mentd. Loates v. Maple (1903), 88 L. T. 288; 

Niblett v. Mid. Ry. (1907), 96 L. T. 462. 

--——,|——See CARRIERS, Vol. VIIT., p. 21, 
Nos. 110-113; NeEanigencrt, Vol. X XXVI., pp. 
100—103, Nos. 670-683. 

-———.|—See Carriers, Vo). VIIT., p. 
107-109; Conrract, Vol. XIL., pp. 
Nos. 3087-3098 ; Neanicencke, Vol. XXXVL., 
pp. 103-106, Nos, 684-706; Nuisance, Vol. 
XXXVI., p. 220, Nos. 615, 616; > & PARTICULAR 
TITLES passim. 

Act of State.|~-Sec Pusiic AUTHORITIES, Vol. 
XXXVIII., pp. 4-14, Nos. 1-76. 

211. Bankruptcy—-Tort against estate of pro- 
visional assignee.|—Qu.: whether the assignees 
of a bankrupt can sue in tort for a tort committed 
against the estate of the provisional assignees.— 
FREEN v. COOPER (1815), 6 Taunt. 358; 2 Marsh. 
59; 128 KF. R. 1078. 

212. ---——- Right of action to enforce arbitration 
award—-Award of damages for personal tort.|— 
An action for an illegal arrest was referred, the 
costs of the reference being in the arbitrator’s 
discretion. The award directed that final judg- 
ment be entered for pltf., with £50 damages, & 
gave him the costs of the reference & award. 
The arbitrator had no autbority to direct judgment 
to be entered, & for this excess the award was 
remitted to the arbitrator, who, in a second award, 
recited that. he had made a former award, that it 
had been referred back, & gave pltf. the same 
damages & costs of the reference & award, & also 
the costs of the amended award. After the first 
award pltf. became insolvent. The vesting order 
was made after the reference back, & a few days 
before the second award :—Held: the action being 
for a personal tort, no right could pass to the 
assignees until the matter was adjudicated on, 
which could not be said to have been done until 
the second award; & as this award was not made 
until after the vesting order, the title of pltf. would 
be good, unless the assignees interfered, which 
they had not done.—Brerarcy v. Kemp (1855), 3 














21, Nos. 
371-373, 





is AND TRUNK Ry. Co. (1913), 
ow 5 O. W. N. 4623 


PART IV. O. W. RR. 456 5 
h. Release executed in hospital—  D.L. R. 789.—CAN. 
Alleged fraud or undue influence—- 


Mental condition of plaintiff. }—ARKLES 
J.-——-VOL. XLII. 


k. Representative capacily.J—It is 


C. L. R. 1259; 24 L. J. Q. B. 310; 3 W. R. 
575. 





: What causes of action in tort pass to trustee.] 
-~See BANKkurTcy, Vol. V., pp. 972-974, Nos. 
7960-7975. 

——-— Effect on actions by & against bankrupt.]— 
See Bankruptcy, Vol. V., pp. 997-1017, Nos. 
$134-8301. 

Common employment.|—Sec Masrrrn & SER- 
VANT, Vol. XXXIV., pp. 207-220, Nos. 1697-1824. 

Contributory negligence.]-- See NeatiGENcE, Vol. 
XXXVI., pp. 109-122. 

Death—Death of plaintiff.,—Scre Exicurons, 
Vol. XXITI., pp. 295 298, Nos. 3605-3636. 

——— Death of tortfeasor.]-— See Mxncourons, Vol. 
XXTV., pp. 646-051, Nos. 6726-6771. 
Negligence causing death.|— Sve 
GENCE, Vol. XXXVI, pp. 127-142. 

218. Justification.|—- ALLEN ¢. KLoop, No. 35, 
ante, 

-—~ -.]— See, also, Nos. 1S0-18 1, ante. 

Protection of person or property.|—--Nce GAM, 
Vol. XXV., pp. 860, 3638, 364, Nos. 101, 121 126 ; 
Nussancn, Vol, NX XVI, pp. 101, 192, 219, 220, 
Nos, 328-330, 608-614; Trespass, 

214. Release-- Accord & satisfaction.|—-In all 
cases where nothing but amends are to be 
recovered, a concord with an exceution thereof is 
a good plea. —-ANpDReEWw or. Bovcuny (1552), 1 
Dyer, T5a3 73 1. RR. 160. 

«lnnolations ‘—Retd. Alden + (1605), Cro, duc. 99 ; 
Peto oe. Cheey (1611), 2 Brown) P28 ¢ Thompson v. Percival 
(1834),5 B. & Ad. 925 5 Sibrec v. Tripp (1846), 15 M. & W. 
23. Mentd. Thorpe ec Thorpe (1701), 7 Salk. 171, Lyth 
Sault (1852), 7 ach. 6693; Dory v. Peek (1889), 1 Meg. 
- -- Release by acceptance of payment.|-- Sec 

Contract, Vol. XLF., p. 496. Nos. 4049-4059. 

Release to joint tortfeasors.| - See Part JI., 

Sect. 8, sub-sect. 6, ante. 

Statutory authority --- Electric lighting.|— Sce 
Exnectric Ligurinc, Vol. XX., pp. 200-213, Nos. 
62-84, 

——- Gas.]—-See Gas, Vol. XXV., pp. 182-488, 
Nos. 71-101. _ 

-—— Highways.]-~See Uiciways, Vol. XXXVI, 
pp. 404-413. Nos. 1207-1825. 

Railways.} — See RAILWAYS, Vol, 

XXXVIIL, pp. 315, 354, Nos. 531-507, 
~ --— Sewers.|— See Sewers, Vol. XL, pp. 27, 

28, Nos. 217- 222. 

Tramways.| —‘Sce 

RAILWAYS. 

Water supply.|—See WATER SUPPLY. 

——-,)--See PuBtic AurHoritins, Vol. 

XXXVI... pp. 22-82, 58-98, 101-136, Nos. 

122-191, 338-711, 725-995; & PARTICULAR 

TITLES passim. 

Statute of limitations—-When time begins to run.| 
— See LIMITATION OF AcTIONS, Vol XXAIL, 

». 840-345, Nos. 236-276. 
ct Limitation under Public Authorities Pro- 





Nraai- 








Tramways & VLIGHT 








tection Act, 1893 (c. 61).) — See  PuBric 
Avrnorrrtes, Vol. XXXVIIL, pp. 101-186, 
Nos. 725-098. 


—-—.|— See Lrurrarion oF Actions, Vol. 


XXXII. pp. 524-527, Nos. 1802-1820. 
Waiver & consent.|—See Part V., post. 


25 no defence for an action for tort that 
1 deft. acted in a representative capacity 
& at the instigation or direction of 
others.—MPOTSANG v. MAKGOBI, [1910] 
Cc. P. D, 69.—S. AF. 
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Part V.—Waiver and Consent. 


SEcT. 1.—WAIVER. 

215. Whether tort may be waived—-Without 
accord & satisfaction—Or release by deed.| — 
Where a wrongful act has been completed without 
the knowledge or assent of the party injured, 
his right of action is not ordinarily barred by mere 
subnission to the injury, or even by a voluntary 
promise not to seek redress, some conduct 
amounting to release or accord & satisfaction must 
be shown; although, on account of laches, relicf 
may be refused under special circumstances. 

A right of action has vested ... which at all 
events as a general rule, cannot be divested 
without accord & satisfaction or release under seal 
(per CuR.).--DE Busscug v, ALT (1878), 8 Ch. D. 
286; 47 L. J. Ch. $41; 88 L. T. 370; 3 Asp. 
M. L. C. 584, C. A. 

Annotations :— Consd. Northumberland v. Bowman (1887), 
561. 1. 773. Refd. Blake rv, Gale (1885), 31 Ch. D. 196; 
Alleard uv. Skinner (1887), 86 Ch. D. 145; Harris v. iat 
Motors (1906), 22 T. L. R. 556; Re Joey, Joicey v. 
icthot, (1915) 2 Ch. 115; Jones (Holloway) v. Wood- 
houne, [1923] 2 K B.117. Mentd. Re Pepperell, Pepperell 
+. Chamberlain (1879), 27 W. R. 410; The Fanny, The 
Mathilda (1883), 48 LL. T. 771: Meyerstein v. astern 
Agency Co. (1885), 1 TT. L. RR. 5953) Powell & Thomas v. 
Evan, Jones, {1905} 1 K. B 11; Keen 7. Mear, [1920] 
2 Ch. 574.; Prager v. Blatspiel, Stamp & Heacoek, {19214] 
1 K. B. 566; Tarn v. Scanlan, Nielsen, Andersen vt 
Collins, Muller (London) v. Lethem, Same tv. 1. Jt. Coimrs., 
{[1928) A.C. 34. 

216, -—— -——- ——-.]-- To say that a claim is to 
be waived is incorrect. If oa right has accrued 
it must be released or discharged by deed or 
upon consideration (LORD SUMNER).—ATLANTIC 
SHippIna & TRADING Co. v. DREYFUS (1...) & Co., 
[1922] 2 A. Cc. 250; 911, J. K. B. 513; 127 
L. T. 4115 38 T.L. R.534; 15 Asp. M. 1. C. 566 ; 
27 Com. Cas. 311, TY. 1. 

Annotations :—Refd, Ford v. Compagnie Furness (France), 
{1922} 2 K. B. 797; Reed ». Page & East, (1927) 1 K. 7B. 
743. Mentd. Czarnikow 7. Roth, Schniidt, (1922) 2 KB. 
478; Pinnock v. Lewis & Peat, (1923) 1K. B. 690; The 
Christel Vinnen, [1924) P. 61. 

217. Right to waive tort—-In favour of breach of 
contract—Necessity for contractual relationship 
between parties-—& for tort to amount to breach of 
contract.|—-A tort can only be waived in favour of 
a breach of contract when either there were at the 
time of the commission of the tort contractual 
relationships between the parties & the tort com- 
plained of was also a breach of contract, or when 
the same act or omission creates a position which 
brings the parties into what the party suffering 
the wrong is entitled to regard as a contractual 
relationship. In both these cases pltf. may waive 
the tort & sue in contract (BALLHACHK, .}.).— 
BRISTOL CHANNEL STEAMERS, LYrp. 7. R. (1924), 
131 L. T. 608; 40 T. L. R. 550; 68 Sol. Jo. 771. 

218. ——-- ——— Act or omission creating con- 
tractual relationship. |—BrisToL CHANNEL STEAM- 
Ens, Lrp. v. R., No. 217, ante. 

219. Right to waive tort—& sue for money had 
& recelved.|—If a man takes goods to which he 
has no right, & sells them, the owner may waive 
the tort, & recover the price for which they were 
sold in an indebitatus assumpsit for money had & 
reccived.—-LAMINE v. DoORRELL (1705), 2 Ld. 
Raym. 1216; 92 KB. R. 308. 

Annotations :—Retd, Neato v. Herding to 6 Exch, 349; 


Arnold v. Cheque Bank, Same v, ty 3ank (1876), 1 
CO. P. D. 678; Phillips v. Homfray (1883), 24 Ch. D. 439. 


PART V. SECT. 1. 
219 i. Fight to waive torl—~—d sue for 


money had & received.-—MUCULLEY vv. 
WARD (1863), 10 N. B. R. (5 Al.) 505. 219 { 


220.—- -.]—Pltf. may waive a tort, _ 
bring an action purely of a civil nature, where it 
is for the benefit of deft.—FELTHAM v. TERRY 
(1773), Lofft, 207; 98 E.R. 613. 

Annotations :-—Consd. Lindon v. Hooper (1776), 1 Cowp. 
414. Distd. Birch v. Wright (1786), 1 Term Rep. 378. 
Refd. Bennett v. Francis (1801), 2 Bos. & P. 650; Thurston 
v. Mills (1812), 16 Kast, 254. 

221, -- -——.]-—The cts. held [in Feltham v. 
Terry, No. 220, ante] that an action was maintain- 
able for the clear money in deft.’s hands because 
pitf. might waive the tort & sue for the clear money 
really duc. I agree that he may do so (BULLER, J.). 
~ Brrew v. WRIGHT (1786), 1 Term Rep. 378 ; 99 
k. R. 3148, 

Annotations :-—Retd. Pulteney ». Warren (1801), 6 Ves. 73; 
Wheeler v. Keeble (1914), Ltd. 11020) 1 Ch. 67; f. 14, 
Paulson, [1921] 1 A. ©. 271. entd. Denn d. JackHn 
». Cartright (1803), 4 Kast, 20; Cholmondeley v. CHnton 
ae 2 Jac. & W. 1; KR. v. Herstmonceaux (1827), 7 

.& C. 551; Re Brindley, Er p. Hankey (1829), Mont. 

& M. 217: Doo d. Fisher v. Giles (1829), 5 Bing. 421; 

Buckworth v. Simpson (1835), 5 Tyr. 344; Doo d. Chad- 

born v. Green (1839), 9 Ad. & El. 658; Brydges v. Lewis 

rage 3.Q. B. 603; Doo d. Clarke v. Smaridge (1845), 

7 Q. B. 957; Standen v. Christmas (1847), 9 L. T. 0. S. 

169; Blundell v. Druunmmond (1848), 14 Jur. 673, n.;3 

Cattley v. Armold, Banks ». Amold (1859), 1 John. & Tf, 

651; Paddington ». Willesden (1863), 1 New Rep. 435: 

hk. vp. St. Giles without Cripplegate, London (1863), 4 

B.& 5S. 509; De Nicols v. Saunders (1870), 22 L. T. 661; 

Phillips v. Homfray (1883), 24 Ch. D. 439; Torn v. Beard, 

{1912) 3 K. B. 181; A.-G. ». De Keyser’s Royal Hotel, 

[1920] A. C. 508, 

222. —-~~-.|—-Pltf would not have been 
bound to bring trover against. him, but might have 
waived the tort, & brought an action for the 
money for which the goods were sold, which was 
obviously the subject of a set-off (Lord ELLEN- 
BOROUGH).-- CAMPBELL v. THOMPSON (L816), 1 
Stark. 490; 171 KH. R. 539, N. P. 
fnnotations :-—Refd, Athinson v. Stephens (1852), 7 Exeh. 

567. Mentd. The Salacia (1862), Lush. 578. 


223. --~— —- .J—One scrivencr was indebted 
to deft., an attorney, who had a lien on an indenture 
of lease relating to premises belonging to scrivener, 
as a security for his debt. A commission in bkpcy. 
issued ayainst scrivener, & an assignee being 
appointed, deft. acted as solr. to the commission. 
A petition was presented to supersede the com- 
mission, on the ground that there was no valid 
petitioning creditor’s debt, & deft., with notice 
of that fact, joined the assignee tn an assignment 
of the lease to a purchaser, & out of the purchase- 
money the assignee paid deft. the debt due fram 
the bkpt., & also a part of the amount of his bill 
as solr. to the commission ; deft. also received, by 
the authority of the assignee, certain sinns of 
money accruing from the rents of the premises, 
in part liquidation of the debts due to him; after 
these facts occurred the commission was supcr- 
seded, & pltfs. were appointed assignees under a 
new fiat which was issued :—Held: pltfs. could 
recover the sums received by deft. in an action 
for money had & received, for by parting with the 
lease deft. was guilty of a conversion, & pltfs. 
were therefore entitled to waive the tort & sue in 
assumpsil.—CLARK v. QUILBERT (1835), 2 Bing. 
N. ©. 343; 2 Scott, 520; 1 Hodg. 347; 5 1, J. 
C. P. 61; 182 BE. R. 185. 

Annotation :—Retd. Chinery v. Viall (1860), 5 H. & N. 288. 

224, —---- -——.]—If a man’s goods aro taken 
by an act. of trespass, & are subsequently sold by 








529,-—-CAN. 
ii. -}—WHITCHELO 
COLVIN ieee Ww. L. R. 642; ¢ 


money had & recetved.}—The right to, ~—CAN ; 
waive a tort, & bring an action ex 219 ii. ~--— ——-.]}--FLEWELLING vy. Sask. L. R. 214; 3 W. W. RB, 1135 
contractu, applies only to actions for LAWRENCE (1882), 21 N. 3B. R. 10 D. L. R. 635.—OAN, 
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the trespasser, & turned into money, he may 
maintain trespass for the forcible injury; or, 
waiving the force, he may maintain trover for the 
wrong; or, waiving the tort altogether, he may 
sue for money had & received (PoLLock, C.B.).— 
Roperrs v. MAw (1846), 15 M. & W. 44143 4 
Dow. & I.. 66; 16. J. Ex. 187; 71.1 0. S. 
260; 153 EB. R. 924. 

Annotation :—Refd. A.-G. v. De Keyser» Royal Hotel, [1920] 

A.C. 508, 

_ 225. ——— -——.]—PIltf.’s mother had for some 
time received parochial relief; but there being 
ground to suspect that her poverty was feigned, 
defts., an overseer & constable, went to her house 
for the purpose of searching for money. he 
overseer alone entered, & found in a cuphoard a 
sum of money, which he took away, & it was 
subsequently paid into a bank by both defts. 
to their joint account. The money was proved to 
belong to pltf.:—Held: pltf. might waive the 
trespass, & recover the amount im an action against 
both defts. for money had & received to his use.— 
NEATE v. HARDING (1851), 6 Vixch. 8493; 20 
I. J. Ex. 250; 170. 7. O.S. 803 155 i. R. 577, 
Annotation :—Refd, Arnold v. Cheque Bank, Name cv. City 

Bank (1876), 1 ©. P. D. 578. 

226. | —After the death of the sheriff, 
& before the appointment of Jus successor, the 
under-sheriill sold goods taken in execution before 
the death of the sheriff, & paid part of the proceeds 
to the execution creditors, but died before paying 
over the balance. The execution creditors, more 
{han six months after the death of the undcer- 
sherifi or their entering upon the admunistration 
sued his exors. for negligence & extortion in the 
under-sheriff, & also for money had & received + -- 
Held: an action for money had & received would 
lie against the cxors. of the under-sheritf & the 
action for money had & received not requiting 
the same evidence to support it as the action for 
tort, might be brought although the tort had not: 
been waived.—- GLOUCESTERSHIRE BANKING Co, tv. 
Hpwarns (1887), 19 Q. B.D. 575; 560. 7. Q. B. 
5li; 35 W. R. 8425 affd., 20 Q. B. 1. 107, C. A. 

227, ~--~- —-—.|—[It is} one of the most 
common. propositions of the common law that 
you may waive the tort by clanning from the 
wrongdoer the proceeds of the goods (ATKIN, J..J.). 
—Re A Bankrouprey Novice, [1924] 2 Ch. 76; 
93 LL. 0. Ch. 197; 68 Sol. Jo. 58: [1924] Be & 
CG. R. 88: sub vom. Re A BANKRUPTCY NOTICE 
(No. 62 of 1924), Ba p. PETITIONING CREDITORS &. 
Desror, 131 I. T. 307, C. A. 

Annotation :—Consd. Huddersfield kine Worsteds tv. Todd 

(1925), 134 L. ON 82. 

228. - - - —— Action for tort barred.|—'The 
Shipping Controller, purporting to act under the 
authority of the Defence of the Realm Regulations, 
required as a condition of a licence to supplants 
to sell one of their ships to a foreign firm that 
they should pay a percentage of the purchase- 
money to the Ministry of Shipping, & suppliants 
paid the percentage. On a petition of mght to 
recover back the money so paid :—Ield: the 
imposition of the condition was illegal, & the pay- 
ment was not a voluntary payment. 

The main & principal cause of action, namely, 
that against the Shipping Controller for tort. 
having been barred by the general words of sect. 1 
[of the Indemnity Act, 1920, c. 48] it would be 
defeating the general purpose of the section to 
preserve cither against the Shipping Controller, 
had he retained the proceeds, or, as things are. 
against the Crown an alternative remedy based 
upon an implicd contract or quasi-contract merely 
introduced by & resting on a legal fiction (SARGANT, 
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I.J.).-—BROCKLEBANK, Lp. v. R., [1925] 1 K. B. 
52; 911.3. K. B. 26 3; 132 1. T. 166; 40 T. LR. 
869; BY Sol. Jo. 105; 16 Asp. M. la C. 415, C. A. ; 
revsq., [1921] 1 KK. GB. 647. 

Annotations :—Apld. Hardie & Lune v. Chiltorn, [1928] 


1K. B. 663, efd. Bristol Channel Steamers vu. R. (1924), 
; 608 Marshal Shipping Co. v. It. (1925), 


229, —-— .|—PItf. cannot abandon 
his claim in tort & still pursue his claim for money 
had & received which depends upon the alleged tort. 

As regards the claim for money had & received 
to the use of pltf. it appears clearly from the 
allegations in the statement of claim that it is 
founded upon the tortious acts alleged to have 
been committed by defts., & therefore if sustain- 
able at all is a claim which falls directly within 
[Sect. 4 of Trade Disputes Act, 1906 (ce. 47) (LAW- 
RENCE, ]...).).-—LARvDIE & LANE, Lp, ¢. CHILTERN, 
[1428] 1 K. B, 668; 96 1. J. K. Bo 10403; 138 
L.T. 14; 43 1. 1. R. 709; 71 Sol. Jo. 664, (. A. 

230. - - Extortion by government official. 
—-Where an official of a govt. department. wrong- 
fully catorts a sum of money from a subjeet for 
the use of the Crown, & the mjured party waives 
the tort. 

Que: whether he can sue the official personally 
as for money had & received, or whether lis only 
remedy 1s not by petition of myeht against the 
Crown.-—MARSHAL SHIPPING CoO. 1. BOARD OF 
TRADE, (1923] 2 BK. B. 3483; 02 LJ. KK. 2B. 901; 
120 L. T. 6445 39 T. L. R. 4155; 67 Sol. Jo. 639; 
16 Asp. M. L. (. 210, (. A. 
stnnotations :-—Consd. Brocklebank » Tt, [1924) 1 K. B. 

647.  Retd. Bristol Channel Steamers ve RR. 924), 131 

L. 7.608; CG S.&W. Ry, of Ireland «. ., (1921) 2K. B. 50, 

231. ~~ --~-.|—BROCKLERANK, Limp. v. 
R.. No. 228, ave, 

——- Excessive sum paid as damages— 
Cattle damage feasant.j|-——See Distress, Vol. 
NVITI., p. 438, Nos. 1845-1847. 

- & sue for work & labour — Enticing 
away apprentice.|—See Masrern & Survant, Vol. 
NAXNTV., p. 524, Nos. 43892, 4303. 

232. ~~ -& sue for goods sold & delivered.| 
It. appeared at the trial, that after bkpcey., eighty- 
five bundles of varn, of the value of £114 had been 
dehvered by the bhpt. to defts., as they alleged, 
to mect an accommodation bill which they were 
about to give the bkpt. The goods were accom- 
paunued by an mvoice, which stated them to be 
bought by defts. of the bkpt.:+--Held: under 
these cireumstances, the assignees might waive 
the tort, & bring assumpsit for goods sold «& 
delivered.—RUSSELL ¢. Benn (1842), 10 M. & W. 
3403 152 1. R. 500. 

233. ~~.]—Goods were delivered by the 
owners to forwarding ageuts to be carried by sea 
to flull & thence forwarded to a customer in 
Manchester. When the goods arrived at Hull the 
owners instructed the forwarding agents not to 
deliver to the customer, but the goods were never- 
theless delivered to him. The owners there- 
upon invoiced the goods to the customer & sued 
him & recovered judgment for the price of goods 
sold & delivered, & then, failing to get satisfaction, 
took proceedings in bkpey. against him. 

The owners of the goods might have sued for 
conversion. They did not do this. They sued for 
the contract price alleging a contract to sell & a 
right delivery under it, & they recovered judgment 
on that basis (Scrurron, L.J.).—VERSCHURES 
CREAMERIES ? HULL & NETHERLANDS 8.8. Co., 
[1921] 2 K. B. 608; 91 I. J.K. B. 39; 125 L. T. 
en a -—_Refd. Anderson v. Equitable Assce. Sor. of 
See eD States (1926), 134 Le 'T. 557; Dexters v, Hill Crest 


Oll Co, (Bradford), 11926] 1 K. B. 348. 























996 


Sect, 1.—Waiver. Sect.2. Part VI.) 


284. & sue for use & occupation.}] —Tres- 
pass will not lie against the occupier of land at the 
suit of the mtgee., who has never been in actual 
possession or been seised of the land, & has not. 
obtained a judgment in ejectment, either by default 
or by verdict ; & therefore he cannot, in such case, 
waive the tort, & maintain an action of use & 
occupation. —TURNER v. CAMERON’S COALBROOK 
STEAM Coat Co. (1850), 5 Exch. 982; 201.. J. Ex. 
71; 161.7, 0. S. 285; 155 B. R. 407. 


Annotations :—Apld. Neato v. Harding (1851), ¢ Exch. 349. 
Refd. Phillips a. Homfray (1883), = ob. D. 439. Mentd. 
Blatchford v. Cole (1858), 5 Jur. N.S. 412; Taedeen v. 
Heke cee hes 10 Jur. N. 8S. Hats “Wallin v. Hands, 


235. Right confined to private persons.}-— 
The R. canal being a public highway & the 
abstraction of water being a wrong ayainst the 
pune & against other carriers upon the canal 
esides pitfs., & pltfs. having imposed upon them 
statutory obligations in respect of which they 
were bound to make use of the water for certain 
purposes, they were not in the position of private 
owners of property who had been wrongfully 
deprived of their property, & they could not there- 
fore elect to affirm the acts of defts. which were 
illegal not only against themselves but against the 
public, & take profits in lieu of damages 
(BYRNE, .J.).—-MANCHESTER SHIP CANAL Co, 1. 
ROCHDALE CANAL Co. (1899), SL IL. TU’. 4723 on 
appeal, sub nom. ROCHDALE CANAL Co. v. MAN- 
CHESTER SHIP CANAL Co. (1901), 85 1. T. 585, 
H. L. 
Annotations :-—Retd. Nednestun y Corpn. v. Lodge Holes 
Nery Co,, [1907) 1 B. 78. entd. Neaverson v. 

Peterborough ht. D.C. Ga0d5, 86 L. T. 738. 

236. What constitutes waiver.|—A. having lost 
a £20 bank note, it was found by B., who took it 
to C. to get it changed, & C. changed it accord- 
ingly. B., being afterwards taken up on a charge 
of stealing the note, gave A. £7 as part of the 
change. In an action of trover brought by A. 
against C. to recover the value of the note :—- 
Held: the action was maintainable, & the accept- 
ance of part did not affirm the act of B. or waive 
the tort, but it only went in diminution of the 
damages.—BuRN v. Morris (1834), 2 Cr. & M. 
579; 4 Tyr. 485; 31. J. Ex. 193; 149 EK. R. 891. 
Annulitions: -—Consd. Vaipy A peader: (1848), 5 C. B. 886; 

Rice v. Heed, (1900] 1 Q. 

237. -j—The Gustcs of a bkpt.’s estate 
applied, under Bkpcy. Act, 1869 (c. 71), s. 72, 
to the Ct. of Bkpcy. to declare a bill of sale, made 
by the bkpt. previously to his bkpcy., fr audulent 
& void as against himself as trustee, & to order the 
assignee under the bill of sale, who had previously 
to the bkpcy. sold the goods comprised therein, to 
pay over the proceeds of the sale to himself as 
such trustee. The Ct. of Bkpcy. having made 
the order prayed for, & the assignee having 
accordingly paid over the proceeds of the sale :— 
Held: the trustee could not afterwards bring an 











ToRT, 


action of trover against the assignee under the 
bill of sale to recover the difference between the 
value of the goods & the amount realised by the 
sale, inasmuch as by the proceedings in bkpcy. 
to recover the proceeds of the sale he had affirmed 
such sale & waived the tort.—Smiry v. BAKER 
(1873), L. R. 8 C. P. 350; 42 L. J. C. P. 156; 
28 L. T. 637; 37 J. P. 567. 
ptaons — roe Ros 3 Pes Mutual Loan Fund (1887) 19 

Q. 347, Apld C8 Uv. Aer oe 1 

Gonb. Bane oon (1808), 4L. 1.158: Re Wilson, 

aR ee ie 382: Kdwards v. ‘Motor Union insco., na ee 

Re Bankru picy Notico, {1924] 2 
Ret Huddersfield Kine Worsteds v. Dodd 1943), 134 
. I, 82. Mentd. Mercer ». Vans polae:< ans, 

468s Davis v. Potric (1905), 93 L. T. 6 

238. -|—Dr BvusscHE v es No. 215, ante. 

239. Effect of waiver—-Loss of right of action in 
tort.|—The assignees of a bkpt. having once 
affirmed the acts of a person who wrongfully sold 
the property of the bkpt., cannot afterwards 
treat him as a wrongdoer, & maintain trover.—- 








BREWER 1. Sparrow (1827), 7 B. & C. 310; 1 

Man. & Ry. K. B.2; 6L.J.0.8. K. B. 1; 108 

KK. R. 739. 

Annolations -—Distd. Burn v. More {1880 : eee nis: 
Consd. Valpy +. Sanders (1848), 2 C. Roefd. 
Lindon v. Cogn eee v. 


Sharp (1843), 6 Man. & G 
Vernon (1860), 5 H. & N. 180. 

240, —-— ----.|—-If the owner of goods, after 
a tortious sale of them, waives the conversion & 
claims the proceeds of the sale, part of which are 
paid to him, he cannot afterwards treat the seller 
as a wrongdoer & maintain trover against him.— 
LYTHGOE v. Vernon (1860), 5 LE. & N. 180; 29 
La J. Idx, 1645 157 He. R. 1148. 

241. —-— Loss of right to prove by partnership 
estate against separate estate.|—Proof cannot be 
made by the joint estate against the separate 
estate, except in the case of afraudulent abstraction 
from the joint funds by one of the partners; & 
not then, if there has been any waiver of the 
tortious act by the other partner, so as to reduce 
it to a matter of contract.—Re MACKENZIE & 
Annorr, Jer p. TURNER (1833), 4 Deac. & Ch. 169 ; 
1 Mont. & A. 54, Ct. of R. 3 on appeal, 1 Mont. & A. 
B57, Ta. 
dinwtalioe :—Retd. - jtigetonen & Deane, xe np. Hinds 

(1849), 14 L. T. 0. 

Election to sue an ort ate Contricr, Vol, 
XIT., p. 562, Nos. 4678, 4679, 


Sect. 2.—CONSENT. 


242. Leave & eae 
Cas. Abr. 522; 22 K. I. 441. 


Annotations :—Reld. Williams v. Jorsey Taree Cr. & Ph. 
OL, McManus tv. Cooke (1887), 35 Ch. D. 


Volenti non fit injurla.)—See Nac ea Vol. 
XXXVI., pp. 92-98, Nos. 608-653. 

——— Claims under Employers’ Liability Act.]— 
See MASTER & SERVANT, Vol. XXXIV., pp. 232 
233, Nos, 1973~1982. 


(1709), 2 Iq. 


Part Vil.—Conflict of Laws. 


See ConFiict or Laws, Vol. XI., pp. 409-413. 


234i. 


sue for use & occupation. J—PARKER v. ENGLAND (1856), 8 N. B. BR. (3 All.) 340.—-CAN, 
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